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CHlftBR 1 

lDBlS AND ISSUBS 

Ia 'b• b11tor7 ot .. Dkint, war baa al.W811 hell a ontr&l 

plaoe. ot the reool'4t4 ,,400 reua, '· t50 reara b&Ye '-•• 

of nr. t ta taet, the h1atorr of •o-' utlou r«Mla the 

Sapo.--• of' ware, eo ••ll eo tbat 1t oaa be ooapletal.J 

auTata4 ill te111a of ••ra wn ud •ar• lo.n. liar 11 a 
aaldfenatS.oa ot the 'b&.S.o • aniaal 1ta-'1DOt la un wb.1oh, 

•' t111ea, t•d • to c•t out of ooDtl'Ol u4 de,eaarate ltrto 

tile ftl• of Jwacle. fbouch ln natioaal eoo1et1ea, bNta 

toroe or •1oleDt aelf-b.elp bae beeaa replaoacl 'bJ orgU1.•4 

to roe of the ao01et7 la the fo • of polio•, tha interaa. 

tloDal o_us.,, ot atatea baa DOt Jet atta1ne4 that ao

ph1et1oation. lJeftP~,. 1ma••eftbla ettorta to outlaw war 

an4 o*•r Uleaal ""' ol toroe, \he ~roncer atatea haYe 

alwqa aub4ue4 the veaker oa.e b7 roroe. 

What e-.otly 1a war? "~a:r", aooor41Dc to a etudarcl 

treatiae of 1o.ternat1oDal. law, "1• a oonteatioa O.tvaen 

two or aore -'•' ~•• ~I'OU.Cb tbelr arae4 t'oroee, tor the 

purpoae of oyerpowenng eaoh other, uct Sapoeina euo!l 

oonti tiona ot peaoe a a the flotor pl•••••". 2 Th1a cSef'illi t1oa 
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tN17 reflect• the ob~*Oti•• ot war wh1oh hae Mea ~n• 

tor aU 1111••• uot••' aaa aod.ena. ao. oraoe the •UMJ.\Iiahe4 

etat• lll'Dlte 10 ibe 'f'1otor U4 aooepte ita tea• aa4 

eoa4it1ona, zao usao.s.,, and hatre4 ia eapeo~e4 'o rt~aaia 

b•t• .. th• ooata4•r• tb1a •14ea1 ei tutioa• le eapeotecl 

ot the h\llaa be1Dg• bHa.aH the tea "h•aa* ben 4eDOt•• 

all tbat 1• coo& 1D •-'• t.e., a au vbo 1a coo4 to hie 

t.tlov Mla,e J.a '••• ot M11ac jun, t&Mt'll, naaoAable 

ad -lletoua. a&t, aa 'fboaae Bot.bee •phalli .. 4, aaa le, 

'-:r •'""• OWiaita«, brut•, aaat7 ad 4eoe1 tft4. .&l:l4 sore 

••• Wl4•r the actual oon41 tloae of •artare. to ourb all 

tbeH upt1Ye tralt• o'btaUiac 1a ••• aat ... , then 

e'YOlYe4 oertala bald.o ec:u.wa. fh••• DOme, 1a tbe iat•r

natioaal epllere, o•• to be reprta4 •• the P1"111Dlplea ot 

Jl•aat tariaa law. 

Baa1tariao law, 111 the w14er ••••• i• tbat •-"• 

of legal Nlee whioh ezuMree proteot1oll ot JlUilaD beU~Ce 

la tillea ot sr•t 41etn••• •• a Mlag en4vl~a« 8\lftertn,tJ, 

4ft014 of aeteo•• and aeeklaa eheltel' aa4 o011to" u4er 

tile ~w. IM" iAt•rpreted r•.-tn.o,1ve1J, balaa1tan.a 1aw 

1•pliea "the ool1eot1oA of ~·• ot 1atarnatioQ&l lav 

vbioh pJIQteot p•reou aapoaea to the aiefortu• of war•.' 
1• 1a ~he 1&,,U cletia1t10a whlob 1e •plOJe4 in thJ.a at\141. 

' 



' 
hbiH!• gt U.ta1ta£la.Lq 

SOae ot ta. •b ~tote of 1ntt~Mtloaal. law an aleo 

tbt -''"~· ot hlaaoltut.ulaw. rht to..-olf\ btillc 

btlltceftllt S'•~••• ...-n1 Mat•• 11k• the Pnieotln« 

Rowera aat ••nat.a IaMn&~iooal B•anltanaa Orpnisatione 

like th1 IntenatioMl Coaalt~" of the Reel Oro• Ooaai,iet, 

ihe Or4er ot the :ln1ghta of Me.l ta, e\o. a&t tbe ao*' 

laporiu.t aepeoi ot the h•aaitario law la 1D the peraonal 

epbtre of the app11oat1oa of lte ~ea, l.e., tbe p!rtoDa 

who are paooteo\•4 •• a whole for r•••• of baing legS.tt

••t• beU1aer•te. !b 4ef1D1t1oa ot "ltgitiaate belli

a•rct• b .. -.. ••3•' to ohacs• troa tiae to Uae neul'

S.q 1a the Yar1snoe of the eoope of th• oono•pi ot prleODera 

ot war. 

HI 9t••u at fri•ll' '' wer Ml•r B•MJ.'V'Y 

After 'b• vouclecl twl the a1ot, tbo• that H.ar, lluant, 

the to\la4tr ot the a.4 oro ... tho\aght requi'NC help aat 

proteottoa 111 tht battletlelcl u4 thenafttr, "'" iht 

pr1.-ontre of var. .A. pr1eoner of wu 1a one of tbt •o.

htlJl••• u4 "flll.nera-1• ena'\u.J-• wbo ool&14 tt• -b~.ote4 

'• "M •nrea• 11o••••• ot v&l"e 4 llia hu be• a aoa\ 

pno•nol'l• ai&Cl h•111at1na e1tuat1oa 4v1QS war• ot au 
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ape all OTtr tbe woa-14. Paea1on U4 tv.J.7 na bieb 

4ur1&W o•bat. aa4 there ia a aa44eQ!D« tna., to k111 

•• ua:7 •••7 per.oaul •• poae1ble, tbu neokia, ,.._ 

en•,.•• reela\ance. Atl4, who oou4 be u eae1er :pre,-

thu aa • ., pereouel ill JO'UI' ••J'f h:uada, or wbo, 1a 

other worcte ia oa11e4 a pri..oaer ot war. Kowtyer, thle 

wae aot to be, beOauae tbe nerpoce aact «ftdual 4..,elop. 

aeat ot hW~anl"ariM law oharage4 the whole conoept of 

oa.pt1Y1tr. It atn.vect to a•o14 the •wm.oeaea17' aD4 

• uj'u" • personal sutteri¥1g to the !uaua.-toola. It haa 

beea .tat tel that •li/ar oapt1Y1 tr t.• atelther r_.eqe llOr 

pUi.-ent, but eoltl7 proteot1Ye oulto4J', tb• oDlJ 

purpoee of wh1oh le - preYellt the Pri10nere of war tn. 

tartiWr putio1pa\1oa ia vu•.5 4fhe ooaotm tor h• ... 

treataeat h war at•• troa the taot that tbe e011bataat •• 

too, aN h•aa '•~•· fbie ••r, faot _..1t1•• \h• to 

aa irrfNluoia.l.• a1aiaaa ataQdud of treauent .., .. at tht 

1uua4a ot their ·~· A prlaoaer la firP a h•u be1aa 

aDd thea oal7 a natioD&l. of a ooutrr or a ••ber of ._ e 

or..,U.atioa. ~1noe oca'batute troe the •14• ot ur ot 

the belllaerata oa be oaptvea or woWltect or ahipvreokect, 

'here 1a a oc-aoa ooa.aero. with tbia aepeot ot hwaae 

ire•taent of the •h•aa tool•'• 
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lDilS AND ISSUBS 

Ia 'b• h11tor7 ot .. Dkinct, war baa alwqa htlt a ••'ftl 
plaoe. Of ~he reoor4e4 ,,400 Jtara, ,,150 Je&r• h&Ye ••• 

ot war. t ta tut, the h1ator1 of ao-' •'lou r«eala the 

llapo..--• ot ware. eo ••k eo tbat it oaa M ooapletel.J 

aanate4 1a teaa of ware .on aa4 vue lod. 'War 1a a 

aaalfeatat1oa ot the batd.o • US.a1 S.nlf\iaot 1a un wb.10ht 

•' tlllea, '\•d• to c•t out ot oontnl U4 depnente into 

tile ftle ot ~wwle. thoQBh ln nat1oM1 eoo1et1ea, bNte 

toroe or •1o1ent aelt-b.elp ba• been replaoe4 'b7 org&Jl1•4 

to I'Oe of the eo01et7 ta tile to a ot polloe, the lnteraa

'lollal o .. us.,, of atatee baa DOt 1•t attained that eo

ph1et1oatiOA. l.Jeft'P~t• 1tan•aerane ettorta to outlaw war 

ana o*•r Ulepl u ... of toroe, the atroqer atatea haYe 

alwa.ya aub4ue4 the vealcer oMa b7 roroe. 

Wha' e-.otly 1a war? "War", aooordi.Dc to a etudart 

treatiae of 1nternat1oaal law, "1a a oonteation between 

iwo or aore atatt:a, ~I'Ou.gh tbelr aftle4 f'oroee, tor 'h• 
purpoae ot oyerpovenng eaoh other, u4 J.apoe1Jl« euoll 

oon41 tiona of peaoe •• the no,or plea•••". 2 Thie cSef'iau t1oa 
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tN17 reflect• the ob~*Oti•• ot war wh1oh hae Mea ~n• 

tor aU 1111••• uot••' aaa aod.ena. ao. oraoe the •UMJ.\Iiahe4 

etat• lll'Dlte 10 ibe 'f'1otor U4 aooepte ita tea• aa4 

eoa4it1ona, zao usao.s.,, and hatre4 ia eapeo~e4 'o rt~aaia 

b•t• .. th• ooata4•r• tb1a •14ea1 ei tutioa• le eapeotecl 

ot the h\llaa be1Dg• bHa.aH the tea "h•aa* ben 4eDOt•• 

all tbat 1• coo& 1D •-'• t.e., a au vbo 1a coo4 to hie 

t.tlov Mla,e J.a '••• ot M11ac jun, t&Mt'll, naaoAable 

ad -lletoua. a&t, aa 'fboaae Bot.bee •phalli .. 4, aaa le, 

'-:r •'""• OWiaita«, brut•, aaat7 ad 4eoe1 tft4. .&l:l4 sore 

••• Wl4•r the actual oon41 tloae of •artare. to ourb all 

tbeH upt1Ye tralt• o'btaUiac 1a ••• aat ... , then 

e'YOlYe4 oertala bald.o ec:u.wa. fh••• DOme, 1a tbe iat•r

natioaal epllere, o•• to be reprta4 •• the P1"111Dlplea ot 

Jl•aat tariaa law. 

Baa1tariao law, 111 the w14er ••••• i• tbat •-"• 

of legal Nlee whioh ezuMree proteot1oll ot JlUilaD beU~Ce 

la tillea ot sr•t 41etn••• •• a Mlag en4vl~a« 8\lftertn,tJ, 

4ft014 of aeteo•• and aeeklaa eheltel' aa4 o011to" u4er 

tile ~w. IM" iAt•rpreted r•.-tn.o,1ve1J, balaa1tan.a 1aw 

1•pliea "the ool1eot1oA of ~·• ot 1atarnatioQ&l lav 

vbioh pJIQteot p•reou aapoaea to the aiefortu• of war•.' 
1• 1a ~he 1&,,U cletia1t10a whlob 1e •plOJe4 in thJ.a at\141. 
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hbiH!• gt U.ta1ta£la.Lq 

SOae ot ta. •b ~tote of 1ntt~Mtloaal. law an aleo 

tbt -''"~· ot hlaaoltut.ulaw. rht to..-olf\ btillc 

btlltceftllt S'•~••• ...-n1 Mat•• 11k• the Pnieotln« 

Rowera aat ••nat.a IaMn&~iooal B•anltanaa Orpnisatione 

like th1 IntenatioMl Coaalt~" of the Reel Oro• Ooaai,iet, 

ihe Or4er ot the :ln1ghta of Me.l ta, e\o. a&t tbe ao*' 

laporiu.t aepeoi ot the h•aaitario law la 1D the peraonal 

epbtre of the app11oat1oa of lte ~ea, l.e., tbe p!rtoDa 

who are paooteo\•4 •• a whole for r•••• of baing legS.tt

••t• beU1aer•te. !b 4ef1D1t1oa ot "ltgitiaate belli

a•rct• b .. -.. ••3•' to ohacs• troa tiae to Uae neul'

S.q 1a the Yar1snoe of the eoope of th• oono•pi ot prleODera 

ot war. 

HI 9t••u at fri•ll' '' wer Ml•r B•MJ.'V'Y 

After 'b• vouclecl twl the a1ot, tbo• that H.ar, lluant, 

the to\la4tr ot the a.4 oro ... tho\aght requi'NC help aat 

proteottoa 111 tht battletlelcl u4 thenafttr, "'" iht 

pr1.-ontre of var. .A. pr1eoner of wu 1a one of tbt •o.

htlJl••• u4 "flll.nera-1• ena'\u.J-• wbo ool&14 tt• -b~.ote4 

'• "M •nrea• 11o••••• ot v&l"e 4 llia hu be• a aoa\ 

pno•nol'l• ai&Cl h•111at1na e1tuat1oa 4v1QS war• ot au 
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ape all OTtr tbe woa-14. Paea1on U4 tv.J.7 na bieb 

4ur1&W o•bat. aa4 there ia a aa44eQ!D« tna., to k111 

•• ua:7 •••7 per.oaul •• poae1ble, tbu neokia, ,.._ 

en•,.•• reela\ance. Atl4, who oou4 be u eae1er :pre,-

thu aa • ., pereouel ill JO'UI' ••J'f h:uada, or wbo, 1a 

other worcte ia oa11e4 a pri..oaer ot war. Kowtyer, thle 

wae aot to be, beOauae tbe nerpoce aact «ftdual 4..,elop. 

aeat ot hW~anl"ariM law oharage4 the whole conoept of 

oa.pt1Y1tr. It atn.vect to a•o14 the •wm.oeaea17' aD4 

• uj'u" • personal sutteri¥1g to the !uaua.-toola. It haa 
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pUi.-ent, but eoltl7 proteot1Ye oulto4J', tb• oDlJ 

purpoee of wh1oh le - preYellt the Pri10nere of war tn. 

tartiWr putio1pa\1oa ia vu•.5 4fhe ooaotm tor h• ... 

treataeat h war at•• troa the taot that tbe e011bataat •• 

too, aN h•aa '•~•· fbie ••r, faot _..1t1•• \h• to 

aa irrfNluoia.l.• a1aiaaa ataQdud of treauent .., .. at tht 

1uua4a ot their ·~· A prlaoaer la firP a h•u be1aa 

aDd thea oal7 a natioD&l. of a ooutrr or a ••ber of ._ e 

or..,U.atioa. ~1noe oca'batute troe the •14• ot ur ot 

the belllaerata oa be oaptvea or woWltect or ahipvreokect, 

'here 1a a oc-aoa ooa.aero. with tbia aepeot ot hwaae 

ire•taent of the •h•aa tool•'• 



lDOlu4t4 S.a 'h• oatesory of pr1eoD.era of war are 'h• 

woWI4e4 aact 'b• aiok toltU.era tall•o 1Mo • ., hut•• or 

'\boa• ooabatant a wbo ha.Yt laid cton their &n~a u.4 •r.r•• 
4tre4 o:r oaptv•a. Alao 1aclude4 u. the ••~era of the 

atatt aa4 of the au111U7 eenloee who ha'bltuallJ aocoapan, 

al'llitl in the t1el4. Mea'bera of a111t1aa ad other YOlunteer 

oorpa 'beloDfriac •o a par\7 to the oonfliat• operat1na 1a 

their ova terri tor7t outa14e or 1n .a oooup1e4 ternto17 

an repJ'Ilecl •• prieoMre of war. 

In oc.aoa parlance. a prieonar ot war ie allJ pereon 

who ha• tallen 1n the hand • ot the •near whether a ooa

batallt or a o1YU1an, wbether captun4 lavfU1.17 or ua

lawtllllf~ la a reetri.ote4 legal parlance 1t ou be .-14 

that a p~.on, wb.ea oap~ure4 4u.rtn& an ara.t conflict ia 

eat1,1e4 to oeztai.a J'i.Chta. pr1Y1lec•• u4 ua\l1Ut1•• oD11 

S.t be •t1af1ea a few baalo ooDditione of the lava of war. 

Beoau" ot the prefenntial treataent, .. h o~pture4 ea..,

ptr80DAtl WtiallJ olaiaa to 'De treattcl aa a pri.ontr of 

war. H ... U.,al'ian law tD.4taYoura to CNAt tb.1a pr1nl•,e4 

atatua to aore aDd saon per.one i~olY•• 1D autbor1•4 

ooabataMJ. Th1a ia 'Mcauee he vae enga•ed ill 4o1ft&' .oae

'"aa 1epl. oao• he ia reoogn1 .. d •• a peraoa legal.:\7 

en'\1 tle4 to auoh •'•tua then. vh11• UDder cletellt1o-., 

vhat"er elat ia 4oM to hla, hla rleht to 1ite aDd aeou1"1t7 

of peraoa oaaDOt be t•pere4 w1 ih. Oa the other haD4• 

terrorl•"•• br1pnda ancl pirate• ar• tnated ae ordinar,y 

orilainala beoauee th•7 indulge in ab-~n1t!t illegal aota. 



In tbe lawe of var the poe1t1on of prisoner• of var 

1a \Ul1que beoauee all thl'ough their oapt1Yi~y, which ie 

a t•po"l')' pb.aae, the prieonera r•ata c1t1 .. na ot tbe 

•tate of their origin and reoeiTe all euoh proteotiooe 

t bat thelr state provt4ee. However far thar • ., be froa 

their etate ot orig1D, both the captor aDd the oaptivea 

voulcl be req\Ured to account tor their acta of oaiaeion 

and COIIUI1ae1oe. '1fh1le on the one hB1l4, a ~r1.oner of 

war 1• required to r.~tpeot the rules of hi• captor, on 

the other, he continu•• to owe allegiance to hi o atate 

o t origin. 6 

there are two kind• of captivity. One 1a baaed on 

the quarantine th•ory and the other on the pr1noigle of 

oont1Da.tat1on of hilft111t, even atter oap~1v1\y. 7 The 

quaraat1ne theory reate, to eoae extent, on reciprocitJ. 

The captor tuee a captive out of the l)ati:le, accord• 

hill prieoner of w~r etatue, treats b1a hu.anel7 Md 

proteota hill. the captive con,lnu•e to owe alleg1aDCe 

to b1a eta'• ot origin, refra1Da tra taking part 111 the 

battle and become• teaaporar117 pae•1•;e. During thie time 

he ie expected to o be7 oerta1n rul.ee, re~latione snd 

or4ere 1a toroe in the ami•• of the det.a1ft1ng pover. 

6 Michael t1alpr, ·P~ieonera of ~ar 1 Do•• the 
Pi~ht Continue t.tter the Bllttle*'!, 'fhe ••rioan 
Political 3c1enoe ReYiev, vol.6' ( t9&§J, p.777. 

7 George s. Vru&h, ".PrieoDere oE iar s 1he P.o. w'. 
Battleground", .Uiclteneon llaw heviev, vol. 60, 
(1956), pp.t23-3d. . 
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1 t ia eY14ent that Article a '-5 ot the 1949 Oen_,ya ConYera

tiona accept thla theo17. 8 !he other theor, treata captivity 

o! prieoaera ot war •• the \emina~ion of ou kind. of oo•bat. 

!»th the captor and the cupt1Ye oontln\le to ript 1a their 

oVIl wa7a. T- 4etun1ng power au.bjeots ita pneonere of 

war to all kinde of bardllhlpa• who in turn ipre \be 

o blisationa ia}Joaed ol'l th•. !hi a theor1 la oontra17 to 

the prinolplee of hwa&Di tarian law according to which the 

eole purt)oae of taking priaonera of va~ 1• to prevent thoM 

peraona froa reeDC&giJIC ta act1Ye hoet111t1ee. 

The trea\aent ••ted O\lt to the prieonera of war haa 

alway a, w1 th the changlft« cirouetanoes o~ different Usee, 

ohup4. AD4 .., ha• 1 ta ~~Cope. The categol'ie• of pr11t0Dere 

that are grante4 protection Wleler hUJaan1 tarian lav haYe been 

cra4uaU1 1DOreaaing aDd the receu'l 1977 Rroiocol on ln'\el'

national Al'lle4 Conflict a Additional to the 1949 Gennta 

Oouentiona haa broa4erwd the .a ope ot l te appl10atioD. 

tn;aerfiot ar u4 an A!!••••nt of. the Scol! of i P_\OcoX 

fb.e l'elationehiJ> b•tveea the .cope ot applicab111 i1 

of tbe h•an1tar18l1 law and the pri~aera o~ war 1• too 

o ~1ous. ?he pl'Ota«c>nS.at• ot huaan r1gbte adYocate w1deet 

poaa1ble eppl1cat1oa ot protective aeaaure• to pr1eonere 

ot war. !hie ia a nat\.lral ooroUary to the developsenta 

8 Qeoree s. Prugh, "The Code of Conduct of the Arae4 
POrceeM, Coluabla Law ~view, vot.56 (t956). p.68~. 
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\ak1AB plaoe 1a 'h• •phere ot buaan r1Sb'•· After all, 

•• -'•'" lJJ .Preeident Woo41'01f Vlleon, •@bat 41fterenoe 

cto•• part, •n• wba •a'Dk1~4 le 1DYol•e4•?9 Xn the fiel4 

of ta•u n«ttte, the 1D41vJ.d"al.* not 'h• etate or tile 

OoYtrDileAt 1• regar4e4 •• -.he touadat'-oll of freect•, 

3uet1ce aDd peaoe 1~ th.e woJ'lt!0 aa4 •• euob eYerJ 1nf!1-

Y14v.a1 1a equal ill 41p1ty and r1ghta. Aa 1nc11v14ual '• 

1abereat ri&h' to life 1• endoratd and ~hat he oaanot be 

eubjeoied to tort\U'e or to ONel, intnaaa or 4e«ra41n« 

of 1ndiY1.41lal, Hereoh Lauter,paoh~ hae eald• "Int•mation&l. 

l•v, vbioh ha• exceU.t 1n pu.no\ilio"• 1na1•teaoe on tihe 

r••peot owed b1 on• eovereign etate to aaotber, heAOetorth 

aokaowl..tpa the eo••n1ptJ of aaa. lor f\lntlamental 

huaaa rifrbt• an 1"1t:hte 1Nper1oJt to the law of the eoverelgn 
.,., .... 12 

J)er1Y1ng tM illportaace ot an 1ndiv1clual traa h•u. 

righta there .tarte4 effort• ia •ak11~ capt1Yity bn.ftble 

for pr1eo .. ra of vat" ana brtnglft« aon aDd waore catei':Orie• 

g 

10 

11 

t2 

J••• A. Jo1oe, !hf Jlev l'olS.tiof ~~ H•tft &Jbtt 
( Londoni fh~ MaoaFiaa Preea, 11 ) , p. 19. 
l"*lble of tb• Un1vareal ».claratioe ot Uuaaa 
tttsbta. Gen4tral AtafJllblJ Reaol\1t1oa 2t7 A(lii) ot 
10 .. O .. MJ' 1948. 

Articl•• 6 aD4 7 ot lnt•rll&1.1oAal ~ovenant on 
Civil and iolitioal ~ghta1 Geo•ral A$aeeo1J 
Jleeol\lttoa. 2200A ( Xll) ot t6 Dec•ber t9''· 

if. Lau.-t•rpaoht, I:!Jrnat12nal. Law and JhaaA Blptt 
(Lol\4ou, .ltevena Jone ttd., 1951) 
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ot people under the purviev of the f!Jt&tLle of prisoner of 

war. !he tfforta ~o\lnd their cula1uai1on 1n the 1977 

Protocol on International Armed Confliote. Barlier, the 

law extended oillJ to oaaee of deola~d vara, eYen it tht 

•t~t• of war •~• aot reoogn1 .. 4 by one of the parties 

and in the case of occupied terri tone e. :t;xtenaion ot 

the eoope, bf aeana of Article 1 ot the Protocol, lmpliea 

t bat the peoples t1ght1ng aga:lna't colonial d0111nation 

an4 alien occupation and againat raciet regimes in the 

exerciae of \heir right ot aelf-4eter.~1nat1on would be 

arantecl prisoner of war status. Tbie 1a ot crucial 

1aporcanoe 1n the present da, international relatione 

vhe~ hoet111tiea ot tbi• nature have been goi~ around 

ill West Ae1s. South Atrio'l and tfa:ai bia. and At the time 

vhu the Protocol •• 1n the proceee ot beiDg trued, in 

Ango1a and Hbodeeia. fhe probl• con be beat u.nderetood 

b7 two inatancea before the ~1ploaat1o Conterenc•, ~here 

the International Colaai~tee of the Red Croaa (ICRC) 

appealed to the part1•a concerned to applJ the law. The 

inetanoe •• in the ceae of Ztababwe ( ltbo4ea1a) and aaother 

in Iarael. In the tomer caae the IC:0\0 app•aled 1n Peb

ruaJ'f 1977 to the leaders ot All the :taot.ione J.n the 

oont11o' to reapeot and ApplJ hWL~u1~an law in their 

treata•nt ot the prieon•r• ot war • wounded and aJ..ok. It 

ap.Peal.ed 'o Joshua l'ikODto and Robert rlugab• of the 

Pairio\ic hont, to B1eho9 Musorewa. the heverend 
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Ndubardaghi 31thole an4 to .Pr1ae ;41n1ater Ian Sllith ~o 

«rAat it te.o111 t1•• to vie1" the l'rieooere and ~rant th• 

bUIIlallitarian assistance. It aougbt ep.oial pera11eion to 

Yisit the ll&tiou&l.iet f1ahtere captured vbile beartnc 

al'llle. 

Aaother inetance 1a that of I1rae1 n .. a-•1• 1-te 

ocoug1ed terr1tor1ee in Palestine, Jor4ao, 41Jp1 aDd 

S7ria. In Xarcb 1977, there wae a huncer etr1ke b7 Arab 

o1T111&D deta1neee in the Mhkelon pr1eoa.1' The ICRC 

Tioitec! the prieon to 11eten to the etriker8 Rnd to "e 

the ll•auitariaa aeaaurea taken. Mo-' of" tb• were 

~ondaned to epend their 11••• in limbo because the 

I arael1a repr4e4 them e1tapl1 as terrori ~~ and murderer• 

who were wone thaa ordinary orltlin-.ls. 'rae prieonera 

oou14ered that their !lf,ht v'le ror a DOble o-.uee ancl 

that the7 4eaenecl. pr110ner of war atat\le. The I.rael1a. 

on the other haacl, thought that aoooJ'dflDCe of pri.on.er ot 

war atatua woul.4 'Catn.aoUDt to the reoopitlon of the 

Pa~eat1ft1an orsaniaatlon•. Thee• two oaaea high11~ht a 

tao~ 'h•' vbere .najoritt ot the c1vu1an ~gulatiou take 

up araa to tigb~ a co.lonial power, a raciet rttll'iee, or an 

en•1 1a an oooupiect terri wry then thea• o1TU1ana ar• 

ao l.oacer reaar4ecl aa o1YU1ana, 1.e. , the1r capture b7 

'he eA•J wo\&14 not render th• mere couuaon criminal a bu' 
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eoaeth1ns aboYt 1 t which concern a the 1awrnat1onal eoo1et1 

•• a whole. Now, how are theae people a to be treat&d -

b7 o1Y111aa etlltldarde o:r tbe belligerent etandarda? 

.lrtiole 1 of tbe Protoool hae now 1nternat1oll&l.lae4 auoh 

oonnto'•- a phenoaeDOn which ha4 beeo gatherina aoaentla 

ever einoe the t4opt1on ot the Cha~er of ~. un1,e4 

.e.atioaa aDd o•• to Ollllax 1n the 1960• 4eoolollisatioD 

proceae. ~hie ele•ation of the national llb•ration 

ao•••nta troa the aUDioipal. to the 1Jlternat1onal l_.el 

baa cut eb.ort tb~ otherwise t:ruotr~.t1ng bottlen.ck ot 

•tt011eat1c juriadictio!l* vh1oh ha4 hitherto alvaye hindered 

t aklft« UT aotion regarding theae moYe:aenta. 

fhe exten~on ot the pz-iaoner of war etatua ~o 'he 

abo•• aeatloned oate«oriea ba• victene4 the eoope ot the 

h\lllan1tarian law to the m~ob-deeeniQB cate«<rJ of guerr1-

llaa. stao• the opponent in aU caaea ia 1nTariabl7 tar 

aore atro~, an opea oonte-' between the tvo belligerent• 

beooaea 1apoee1ble. The earlier lav reQuired certain 

preconditions to be fUlfilled betore gr~nting the Jrieoner 

o t war ata'tua. wh1Cb vae 1rapoaa1 ble tor the guerrilla• ot 

theae mov•enta to do, and tb.'4a to get auoh atat\la. !he¥ 

were tnated. 1ncredibl7, like ordinary ol"iairtala. 

K1Dderecl to 1ibe guerr1llaa hae been the probl• 

of a})iea and ~arcener1ea, under hwaaD1tar1eD. ~aw. HoDe 

ot' '\heae two haa been accorded the statue ot pl"i.oner of 

war ... under the Protocol. but under the illpact ot 



"11 bflral •••• fi"'Ol the protagcUliet • of huau rtght• 

now tbe \era ••P7 • baa been defined in euch a ft1 \hat 

oer~u• aote of t.b.e ••"r• of arae4 toroee or \be 

rea1deA\ • ot the oooup1e4 terri tor7 are rao t reaarct•ct 

•• equiYal.eat to e8f10ilage. a..t atill !10 sero7 hu been 

ebowa to aeroezaer1ee •• auoh. !he Protocol advocates a 

ao" 11 beral 'lreattaeot to \ht eney pereonnel hgra 4e 

aQI~st aad to 'ho•• peraona paraohu.t1q troa an aircraft 

in d1etr•••· 

.Apart fro~~ thee• f)roviaiona, haY1Dft • dirHt ~arin~ 

on the prieoner of war at,tua, the Protocol de-la with 

••~~¥ 1n41reo\ • but equall7 ill port ant prov1a1ona vi th 

regard to pr1.,nera or war. 14 The 1nat1tut1on of Pro

t~tl~ Power hae t.en elaboratelJ cle~l t v1 th. 31a1larlJ, 

pz-ov1a1on haa beea aacle to 41 .. •1nate the kDOvledp ot 

tbe Protocol. aQd 'h• Conven\iona .. o,. the aembera of 

al'lled torcee aDd oivU11Ul population. Al\4 l&a\17 the 

irreducible •1u1aua guarantee• - the fWJ.4ameaUJ. guaraD.-

t ••• - to all 'hoe• peraona in th• power ot the eDa.)', 

vhe~her thoae ~raona are en'\1 tl.ed 'o ~be pr1MDer ot 

war atat\la or DOt, hae bee actdreaeect. V1olat1ona ot 

theee proTisiona have beeA declared ae ~ave breaohe8 

of the Protocol and the Convention•, Aftd con .. quently 

puni•able ae war oriaee. 

14 see Chapter IV ot thle atuey. 



!hu1 1' oan be o beerved that to4aJ thie part of 

hu.aalt&riaJl law ie in t.raneit1oll du.e to the aew)¥ awakened 

coDeoio\len••• tt::lOQg tht ••bere of worl4 C<Jil&wU 'Y to 

aould the exle'\1126 lave into aor. equitable lave. A 

oontrlbat1as taotor ha• b .. ll the 1noreaae4 de~ructiTe 

oapac1t1ea ud potentiale o! preaellt 4'¥ , .. poll& of var

tare. fbe aoYeaent for turih•r l1beral1S1n8 the b\aaD1-

tar1an law •••• to so on. 



CHAI'f ER 11 

HIStORICAL EVOL\JrlOli OP TW:; HUt~-~ABI'lAkiAI 
LAW Ri:LATI.IO to !HE PRISOIIiRS O.P WAR 



CUAP'rE.rt II 

MlS'lOJU.O~ bVOLU'tiOii UP ~di aw~.talTAnl!» LAW lliLAtiaG 
'tO !Hi) PRIOOJfbl\S OP WARS 

the •tatu• ot the prieoner of war ba1 al.v&J8 been 

oen~ral to the h\Ul&Aitar1aD law of araed confl1o~. .U.l 

thl'O\l&b the ace• '.b1a atatua baa realained iaportant • tho up 

the ft«bta aaa Pri~l•«•• aocot'Clecl to the ospiW"ecl en•7 

peraonllel sQ' ha'f'a ditferecl in 41ft•rent tim• alld at diff

erent place. ~ haa ~ten obeervea in Chapter I, while 

def11liq priaoner of va.-1 , the "•tatlle of the ..'OW" 1a 

different troa the •po w •• a per•on• and 1' ia to the 

to aer that reference 1a aa4e bere. For a pJ'Oper unclel\oo 

etan41na of \he ooaoept of the ~at\.le of pr1110ner of war. 

a h1etor1oal reYiew 1e called for. 

!he e&olbj•t baa been d1Y14e4 into three parte. '!he 

firat part traces tbe or1~1n ot this concept upto 186-t; 

the eeooD4 cover• the period from 1664 to 1949J and the 

laet elwell• on the period at\er 1949. In tn. lawt ,pari, 

attention ia aleo tooueaed on the 1nit1at1.e taken by 

the IA•rna'\1onal Ooaaittee ot the aetl Croe• (ICRC) in 

4raft1D« "he 1977 .Pro,ooole J\4ditional to the Geneva 

Oooven~ioaa of 1949 (referred hereafter •• the 1971 

»rotoool). 

1 See Chapter I , p. 5. 
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A. !Hi PishiOD 2RIOR TO 1864 

la t;be earlite~ recorded b1-'o!7, 'h• oollOep~ of 

pri110Mr ot nr waa •tzotuall~ AO-..e:xiatent, havin~.r 110 

rulea aa4 ou.noaa protttat11)g oo.bat..nta and aon-oo•batauta 

vbo were ~aken cap1P1'Ye 4unq the couree of a battle. 2 

their objeo't1Te uaed ~ be to kill aa •aDJ enem7 personnel 

aa poaeibla aDct not ~ take th• 09ptive. Ibt th1a waa 

the practice of the •unc1•111•4 aan•. 

Gra4uall,J, au atarted becoaing aware of the i'Nitful 

uaea of pr1aonera ot war. '.rba 4rfpt1an and Meeo,potu1an 

civililfttiona netded •anpover to d_.elop and extend their 

•cri~~ural eoonoaJ. ReDCe they started treating their 

priaonera ot "•" aa alavea. lh1• practice of ca~tivea 

beiDa treatt4 •• alavee thue began tor .ooaoalo reaeone. 

However, ooDdit1one voreentd duri~ the period ot G~eak 

01'f111aat1oa. tb• Greeka 414 have eoae lavtul oustoma, 

l11te 'tthe pi'Qh1b1\1oa oc the uee of poieoa~-arrowa, aDd 

tbe practice ot releaa1D& prieonera of war tor raneoa. 

fhough theae •lniaal lave ver. observed uo• the warring 

aeabere ot Greet o1tJ•etatee, the7 were voetull7 for~tten 

wh•n 1' ooaoero.e4 the "barbnr1ena .. , noo.-Greeke with whoa 

Greeka were almoat pe~DDiallJ at va~.' 

2 

' 



,, 
Attar a lap" of little more than 2000 reare, Roas•uls 

once a«a11l realiv.ed ~· toonot~1o Yalue of the prieonera 

of war. u the practice ot alaYeq vaa recogni•d aid 

practiced openlJ 1D aa.e, the capt1Yee were aold publ10lJ. 

fhouiJb. the oapti.Yee beloD«e4 to the captor p_.aonallJ the,. 

were aooorde4 a lesal ttatua aow. 'the earlier \U1C1V111 sed. 

prac,1oe of putting the oaptivea to death waa abandon.a 

~~ the Boaaae reaUst.ng their economic ut111ty. 14aturally, 

aU th1a lnYolved oertain rulea regulatln~ tb.e treatnlent 

aete4 out to oapt1Yea. 

Mearer home, rulea on treat~ the var oaptiYee 

ex18ted in &DOlen\ ln41a. The .. were adequately codified 

in the Manu Sllr1 t1 ( 200 00) and alao find a autntion in 

&a\\til¥a'• A£!;halfhaEra. ·l\Y comparieon, the trea~ent 

c1Yea 'k the pneon.-e ot war in ln41a waa au.ob. aont 

lu•an• than that accorded by oonteaporary Oreeka and 

R011aaa. 4 la I nella, liO pr1eoner ot war wae killed nor 

vaa lle reduced to alaYer,-. tfbe7 were r~trely rtmsomed 

aa4 were aoetlJ .. , free after the conclueion of war • 

.b'Yea aedical. care v~~ta pl"'Yided to the wounded .oldiera 

acd th.r vera releaae4 when cure4.5 Aleo, there are 

1aatanoea 1a Mfb!bharat! where autusl exchange of voundect 

eol<liera took place in the evenings when the day' e 

ba-ttle oeaaect. 

5 

H. s. 1Jlat1a, ed., 1n\eraationa1 Law and PrActice 
111 Alloient Ind1a (Jew 'Diib tlSiep !lnd t•·•P PubiC 
catlona, t977), p.106 • 

.,•ag•ndra &ngh, India and .tnJttrllati~ ifav, Yol.l, 
(Sew uelhit vh~nd ~do., 197 ), p.7. 
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Rel1g1oo plqed 1 te ova poa1 ti •• role in hl*&n1 sing 

tbe tre•taent of pr1eonera of war. tbe a4YeDt ot Chrie

t i&Di t7 t10ftenetl the orueltJ aaaoc1a,ect vi th the wal"

oaptivee, though ita •a11l ctrevbaok waa that 1' recaa1ne4 

lt.1te4 oDlJ to thoae ot the pritonere •• ••r• catholic•. 

The pi'U,1oe ot ranaoa, tor the captund kDipta aad 

noblee, became pr4tYalent in thle period vhere~J aoaey 

or aone7 • • vortb. ill killd • vaa paid oftr to th• captor 

11ho a.to• benefited. iUt. to tbe or41na.rJ aan, th1a 

priYileae vaa denied aDd thet continued to be treated 

cr\lelly •Dd r'LlthleaelJ. fbe 1apnct of I•l•• later on. 

vae on et~silar linea. Tbe p1"0ale,t1s1DR seal of 1•1• 

bl'O\lght 111 ita wake ma117 varR with the infidel•• in which 

•ant pri.aoner• were osptured. the hll1Dan11\1C principle• 

of Ilfl.• 1nev1tabl7 helped in 4eYelop1ng buaarliatio 

t rea,tm.ent to these capt1fts. a&t there are oontl.ioting 

1nterpret.at1ona of the relfJYtJ.Ot Koranio proY1s1on•• One 

eohool ot tbo~ght holde tbt Yiev that the idolater• abould 

be killed aDd the pr1t~anera reaardecJ ae par' of the epoila. 

DiaJaetrioallJ oppoee4 to 1t• 1a the echool of thoU«ht 

which att1nta1n• that •tt•r the war ia owr • \he prieoner 

ahoul4 either be treed o\l' of aerc7 or be releaaed tor 

ran.,.. The latter interpretation •••• to be •ore 1n 

conaon~nce ld.'h the Ialaauo praotioe. 6 

---------
6 l!or a deta1lec1 etud)' ot the 1al•1o practice 1n thia 

regard, refer Ta4b Ben Aehoor, wialaa aad Intern~t1onal 
lilaani tarlan Law", ;nternntil§al. l\eYiew gt the Ae4 
9!P•t• no.215 (1980 • pp.59- • 
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Deep1 te tht aclYent of Chriat1an1 v and lela, tilt 

lava of or d1d AO~ beooat qu.itt huau.•. J.,r1eoatre ot 

vat- .. re etill, 4\lriDB the 111d4le ac••• •nalave4 aD4 

either put to de&tb. or raneoaecl. !he rea.-on for th1• 

can be 110qbt 1a the ob&n.cter of wsrtare 4ur1ag the 

middle e&••·7 the n1p1ug pnao•• u.aed _, f1sht tor 

pereonsl md aelti• 1nten1te, vantinc to 1nou.r ainlaws 

11pen.... There were no national amiea and theJ UM4 

to tn~ the wu4er11ac U'lle4 ban4e - ~· aeroener1ea -

wbo could be hired b7 ~one tor a au. ot aone1. Set 

in thJ.e p4trapect1ve, pr1noea, wbo could haril1 aaintaiA 

their aerceaartee, were hnrdlJ expect•4 to well maintain 

aM well tee<! their captives. these CAptive• were beat 

lett 1io the iad1v1dual captora who dealt vi th thea 

arb1 trarily - enalaY1rJB, raneo•1D« or kUling th•. 

Se•1des thie •conomic aepeot, the rel1g1ou .... ph1loeoph1cal 

creed a asde a d1et1nct1oD between a ~uat war and an 

unjua' war. Oag\1vea oo\ll4 be killed ia a Juat war, and 

o t oourae, each warring eide alva.ve eu.bjeotivelt deterained 

ita oauae to be a juet one. 

During the elxteentb an~ the eevent .. nth ceuturiea, 

t. here o.ae a aradual change 1a the treatment and etatua 

giv• to the war oaptlvea. Uat.toa.-atatea were esaergia« 

7 Oeo S. Davs.a, •tne Prieoner ot 'lar ", aer~oaa 
Journal. of Interqat1gn!}. Law, vol.7 (fgfy, p.525. 
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aDd tht arb1trar1 d1Yia1on ot a peopl• by d1tferent reisn1ag 

priacee ••• taet Yan1thi-. J:heee nation-atat•• aade ua• 

of war oD11 to .. , tl.e difterenoea b•tveen 'beaelvee and 

aot luat to enaure tbe trtuaph of justice b•oauee none of 

the partiee could take law unto it. 8 PreY1ouel7, .-ol4iere 

were ••r• agente ot a part1c\ll.ax- prince but now theJ 

belonged to a partiCular •Bation' which atovlJ change« 

-h• attitude to.,arde the var-oaptiYes. Thia vaa nov to 

be the baee on which the euptratruotu .. ot hu.aai tar1an 

tre•taent of priaonera of war vas buUt. '1he tNatJ of 

weetpb!ltl1a, 1 648, p~v1ded raan, humani tartan aeaauree for 

the treataent of Pri*»nera of war, 1ntet a}itp., the rel• ee 

of the captive• witbout ranaom, autual repatriatioo of 

priaooera of war after the oeaaation ot hoatU1t1••• eto.9 

Grotiua 414 DOt talte a ps.riicularl;r happy note ot 

pl'i-.onera of war and he aaeitlilated th• to the catego17 

ot ela•••· He bl'Oadened thie oategol')' b7 1uclud1Dg in 

i~a told all pert10na who were oapturect a't tbe auddea out

break ot war. Aa $8R11).at thia, Vattel held progre .. iw 

v1ewa on the eubject vritin~, ae he wae, after taore thaa 

a centur1 ot •enlighte~ent•. Ke was opposed to th• 

prao,ice of "duc1og the pr1aonera ot war to the etat ua 

of al•••· s.ArpriainglJ for hie age • Konteaqu1eu. ~t.aaertect10 

----------------
9 See Howal"d 3. Levie, Docum•nta 

I nternat1onal. Law Stu-.d-:-1•e•s, ...... Y•o~l".~;...;;.~~...-..~..-......-~ 
KaYal •ar Colle~e, 1979). 

10 Monteequiau, -.Eal)rit dea Lois" { 1748). Cited ia 
r.evle, n. ?, p. 5. 
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that th• oDlJ r1sht which a captor etata ha4 oYer i\1 
c apt1vea vaa to prevent his tro11 further panio1pa\1ng 

1a war. t•ter. Roueaeau advocated 1n hie §octal C9ntract 

that war vaa a relatlonsbip between etatea aa4 indiYic!uala, 

aad 1Dcl1v14u&la were •••1•• aere11 due to tbe tact that 

they wer• eoldiera - th• fi«hting tools in the han4a of 

atate1. !ne•• novel. liberal 14eae ••re vaguelr advooat•4 

and pr~ctiaed du.:ring the aerican ievolut 1oa. ~t 1 t vae 

the Treaty ot Ja1t~ aJkt Coaaeroe between PnA1a and tbe 

Ullite4 Statee which, probably for the tiret ti:ue. attpul"te4 

proper treatment of prieonera of war. 11 Article 4XIV of 

thi• treatr apeoiallJ' dealt with ~• priaon•r• ot war

de:finiQg varioue ~rivilesea aa regard• their veabent, 

cont1naent, food and ~leaae - thua giving an i.alportttnce 

to th• unhear4 of flt that ~11le. Kor-.over, thie treaty 

brought the eubject of treating prinoners ot war troa the 

aunioipal to the 1nternat1onal. p1ane. 

Du.:ri»e th• French !Wvolution ia 1792, the National 

Ase~bl7 eatabliehed a ~ilateral code ot humanitarian 

rulea 11;0Vern1ng the prieonere of var. 12 The o•pti'fte 

v ere 4eolared to be Wldtr the pro teotiou of the Fl'enoh 

Nat1oa aa a whole. and a special r.aponeib111 v vae blpoeed 

'' 
12 

Oppenheta, lntern,tional tar Yol.2. edited b7 
H. Lauterpaoht, 7 t\ edition (London a Lon~an G.rHa, 

1952) f p. 368. 

•i>eoree or 4 l4a.y 1792 ot tile Pre~h aatiollal 
A•embly Concerning Prisoners o~ war•, Lwie, 
n.g, p.to. 
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on ~be COII~_.n41ng g•ner&l for ~heir safe trAneport &rd 

~reauen~. .All or~•l acta, violence ud inaul t• couitted 

asain•t a pritoner of or were de•ed to be aga1nat a 

lrencb o1t1sen And liable to be dealt 1tith aocordingty. 

The" rul.ea vere ahead of their time but •• 11lle paes•4, 

t heJ were tncorpor~ted into variout convention e. lt aleo 

d.rew hoae to. view that huau civilisation had rett.che4 a 

poio" when 1DbUlllan treatment of human betnga in general, 

and ot enta7 pr1eonere in particular • vaa uncalled for, 

allcl o\lgh' \o be avo14e4. 

The ~t~er1oan Civil .tar ( 1861-65) br<>ught "'P ••~t~ 

peculiar probl•• of ooGOern, the problu of proper 

t reatmen' of prieoner• ot war being one of tbeae. fbi e 

required a •u.b•tan~ial body of regulations on the eubjec~ 

w.bioh wae en~ruated by Prea1dent Abreh• LiDOolll to 

Dr Frano1a L1eber in 1 86,. the body ot rul.ee tbua producecl, 

were known ae .. 1he Rules for the Ooverntaent ot Ami•• 

1n the l1el4". 1' !heae Nlea dealt with the problea 

of definition of a prieoner of war, hie etatua, appli-. 

cability aDd practical p.robl•• ot t"atment that 1a to 

be aeted out to pr1eonera of war. The Lieber Code def'inee 

a prleoaer ot war ae a "public eneaa1 amed or at taohed to 

~he ho~ile arm7 tor aotiYe &14, who baa fallen into ~he 

hande of the captor, either fi@ht1n~ or wounded, on the 
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field or 1n 'h• hospital b7 individual surrender or bJ 

oapi'tula,ion•. 14 It also aousht to end the practice of 

s1Y1D& raneoa to 11\d1Y14ual oap~or beoau .. a pl'i.oner ia 

the pri•aer of 'a• •'•'•· fhe Liebttr ..;o4e aa,y aot appear 

to be haane eaough to .otaeone t•iliar with todaJ'• 1•••• 

but tor 1 te 'ita• i \ oer\ainl;y waa a gnat lMp tonar4. 

HoveYer. neithtr of the partiee 'o tbe 01Y11 War «••• 
their prieonere •••n the ainiaal trea:taent proY1cled for 

1A the Code. 

Thue by the be~nniag ot t86oa, public attention wae 

auooe•:tull.y drawn to prieonera of war who were noaal.17 

:torgotten oace the war wae oYer, I\1 thia t1ae the pr1no1ple 

t bat pr1110nera of war ebould be treated bJ their oaptor 

•'•'e ill a auner allalogua to that vhlob. 1• aeted out to 

1 ta own troop a, beOM* generallJ reoop1M4. 14 Th1a 

avarenaaa and aot1Te oonoern tor the hwaane treatment 

ot the priaonera ot war aet the at.,;e tor more rapid u4 

orgaDised Nlee to be aade on the aubjeat. Thus the year 

1864 ou be r•Rardecl as 11 waterehed in the deYel.o,PIIent of 

bUGlanitarian lava of var in g•neral and of the prieonera 

ot war in particular. 

t 4 Also ••• Art1ol• 49 of the Lieber Cocle. 

1 5 Op pellheilll, n. 11 , p. ,68. 



B. Dh'VELOPMElfr DURIIG THB PERIOD 1864-1949 

The period bet ween 1864 aDd t 949 va• one of gl"aat 

tv.l'llo1l u4 Wlr•-'· Dul-1• the last quarter ot nineteenth 

c•~tui'J • European Powera epreRct out into the ti0-0alle4 

•wac1Y111aa4• vorl4 aa nner betore aDd ••ll1 colonial wara 

were NtbleealJ fought, both between the &lropean a4 the 

•\lQC1W.l1•ct• colonial people and between the atropeaa 

natione thea .. lYea. ~he twentieth century eaw two grea~l1 

deYaatatizag world ware, ••D¥ other loou aM colonial vtu•a • 

Qpriai~a and re¥olut1one and confrontation• of 1deolog1ea. 

Siaul. taneoual7 there &ltiO occurred a.l.aoet a re.-olutton in 

the ~eohn1quea of warfare - :troa the hand thrown boabe to 

the atomic exploaion. 16 tf~turuly, all thee• ctavelopaente 

brought 1o their vake more and more mi .. ry alld •uttering 

to tbe aankind in general and the detenc• pereonnel. tbe 

ooabatanta in particular. 

att not all h•aa being• are cruel. Holdin~t the 

bel1•f that h\llani t7 stand• abo•• D$'t1onal bottndariee17 

and that it vare cannot be avoided • at le~et the aTo1dable 

miaerJ aDd sufferirlg to the h~an beings ought to b4t avoided • 

a group ot conacienable per110ntt worked to aelionte the 

orueltiee of war. 

16 Andre IJuran.d. "H1ato1re d~ OIC~, II z ..,_ Serajevo a 
Hiroshima"• In.titut Henry Dw:ut.nt,Genev&, t9'78). 
Book heviev 1n lntern.<lti;dal. ReYiev ot the Red 
Crgaa, no. 206 ( 978), p. 3. 

17 
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nortmt Ni~~1DSalt worked diligentlJ and uni1ri~7 

in the Orlatan war of i\lropean ut1ona and won 'h• create•t 

f•• for her deaer•~ h\llarU.iar1u vork. fbe t•oue .ned 

Croe• aov•ent vaa initiated b)' Uenr1 D\maut, a !lwiee 

natioD&l, •Li7hoee .~, 1a fraught With deep patboa, 

individual tragedJ anct marak1o4 • a 1DOredible 1nhwaan1:iJ 

to au, ''' ou •~ransely 1llwa1nated v1th the lisht ot 

Doble dtec!et a etor-7 of the unexpected aerc7 onr Y1o1ence, 

ot ~a«nanimity over hatrea, of life oYer de~th~. 1 A It •~• 
aa1Dl1 d\ole to the tftorta ot D\luant that the lirat OeMYa 

Conference vaa convened in 186,. ':he concluding convention 

414 not 41reotly deal v1 th the pl"ieooera ot war but v1 th 

wounded eoldiere in the f'i•ld. 19 Thie Oeneva Convention 

oontaiaed the •••de vh1ob later 1'lowere4 1nto a bin~in« 

o bl1gat1on on the cowatract1ng atatee to 'klce oar• of the 

wounded irrespective of the natioD they belonged to.20 

It pro•lde4 that vo\lllded and other eoldiera onn be eent 

baok to their ooWltry 1f ther retrain fl'Oa bearinc araa 

\111 the- oontinwu10e of war. 

It ••• the ~iret of the aeriee o~ huaan1tar1aa 

oonvent.1ona 4ravn up at Genna. Thia law, uov knon aa 

\be Law ot Gen•va, foc\l88e4 1\a a''kn\ion oft \he Y1ot1aa 

t8 Ibid., p.6. 

19 11ConYen,ion tor the Alal1ont1oa ot the iiounc!e4 
ot t!le Ar.liee 1n the Pielcl, 22 Auguat 1864" 
repl'lnte4 in Sobin4ler an4 T~aa, a.t,, p.2o,. 

20 O.• Hero •sb, .. lteoent Probl•• ot International 
Hwaan1 tari '\A Law•, 1D fjueatflnf if lP!eHntigM+ 
Law. 07orgy Uaroes~i, ea. (1: il .) t f t, I> , 
p.1!8. 
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of arae4 oonf11o~ 1a aa att•pt to reduce '\he autter1DC 

of tbe td.ok, wounded and ah1pwreokri ct.v111an• allcl 

prieonere of war. It prov14ecl a to-wulat1on on vbioh 

later oa the eoop• of leal protection• to coYer o'h•r 

f1el4e afteotecl by ooabat operations, •• v14•ned. The 

other theoretical line along whiob the int•rna\lo-.1 law 

of anae4 ooD1'11ot deY eloped, 18 the law ot fh• Hape. It 

reB'llatea the •plo)'lleftt of foro• tn ue•d oonfiiot, an4 

1e •bod1e4 1n the Ha~~u• Com en tiona of 1899 and 1()07. 

&at "h• Geneva Convention• of 1949 n.Qd the 1977 2rotoool, 

.oow fuae thea• two parallel 11-.e of the lav ot araaecl 

oont11ot1 their ul~ate objective beins hqaanitarian 

in natur •• 21 

Ia 1874 ~• f1r•t •\ll t..UaterAl. oonte.-.aoe ••• h•ld 

in ~eeele at the 1av1~ation of the Csar of Ruaeia. !he 
22 zoeaul.tlU« Declaration can be regarded aa the foundation 

upon •hioh the •o4era law ot land wartare haa been built. 

Al tb0\18b th1e Deolaration re:aa1ne4 unra.t.1t1ed, the lint 

Hasue Conventioo~ .fr811ed 25 yeara laier. adopte4 altaoa' 

eiaUar prov1e1ona. Before it, the con•enaua ot ihe 

Br~ .. •l• Ooote~ence wae widel7 accepted •• the author1-

tai1ve at.at•ent of the cuato•ary law on the aubjoo~. 

-·------------------21 

22 :O.olaration. of ~\l••ele, ~ Auguat t874. Se• 
SChindler and -~ocaan• n.1'3, p.25. 
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A •• juridical ooncep t wae eYolYtd 1n Article 9 

of the Br'latele Declaration wh1oh proY14e4 aia1lar nabta 

aDcl obl1pt1ona to a11it1a ancl ~l\lllteera •• to the replar 

a•J• the• 1rreplar troopa ha4 to aa1.1af7 .oae oonclj.. 

tiona to Mcoat tlictble to ~·rieour of war treataent, 

n•el.J, that th., are comrian4e4 b1 a p.eraoa r._,oneible 

tor hie IPborcllatea; tbat they vear eoP atttle4 c!1e

tinot1Ya badge reoopi~able froa a 418\allOeJ that thtJ 

o arr7 a:raa openl11 alld that the7 oontona to the lava aDd 

ouatoaa of war in their operatioue. Mere aaraudere 

or ball41ta would 110t ,.t tb.e etatua of priaonere of war. 

fhe DOYel &IIPtO't of this provieion wa• that 1t 414 not 

req\11re prior etate a\lthol1.•t1on tor certain irregular 

•111t1a. 2' It alao ~~.ecordecl the pri.on• ot war atat\le 

to lf!te e11 !&!If proY14ed they r.epect the lava anct 

ouatolla of war. .l ap~, it aotiQ& atoretl.7 or \mder felee 

pnt•o•• to colltot or ooaaunioata 1Dtonat1on, waa ~ 

be treatecl aooording to the lava of tb.e &DIJ of the cap.. 

turinc atate and hence, vaa not g1Yell priaoner of nr 

•tat\le. 

2' w. thoaaa Ka111eon and sally v. Mall1eoa., 
ttlfha JuridloAl Statue of Irregular Combatant• Under 
the International U\llllan1 tari&ft Law of Arae4 
Cont11ot•. Cate Veete~eperYft Jou~ ot Jn!tr-
llt1gnel N•!• voi.§ ( "'· p.4~: 
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Resre,tablT • the 1874 ~"'-••1• Convention remained 

unrnt1t1e4 but ~he ¢oneolat1on wae that tbe tollow1Q« 

llag\le Coa••nt1on ot 1899 took tbie lleclarat1on aa the 

etart1ng point tor lava ot lana wartare. 24 tb1e Coft't'ention 

for ~he tirllt tiae ood1tied the lav relati.Dg to ~be pr1eonvra 

of vu wb1oh ••• fl.lr'$her up4atea an4 aprove4 by 'he 1907 

:U~~gue tr:onvention. 25 Al"t1ol• 1 ot botb 1he Hague Conv•ntion.a 

embodied, in •ubat8QOe, .Article q ot the unrat1f1t4 Sr\UUtele 

Uecl~ration. Artiol• 2 of both tbeee H~e ConTentiont 

4ealt nth 11!•• en •••••, the f'iret one ~eq\l1r1ng that 
. . I 

a\l.oh 1nhab1tante reepect the lave and ouetoma ot war, 

wb•~••• the tteeocd one required that ther aJ..ao oarr7 araa 

openl.J. 

The t•o\le 'l>e Marten a Olauae• - 'kDOVIl atter 1 ta 

i\lee1au author - in \he preable -ate4 that thoae 1nba

b1tanta and Mllifterante who do ftOt quality aa privileged 

co•batallta under either Art1cl• 1 o~ Art1ole- 2• r•aill 

under the protect1oa ot th• pr1nc1plee ot ~he Law of 

jat.1ona. 1hu• they become lawfUl, '\bough wpr.1vUeged, 

bellig•renta. 26 

-------------------24 "Masu• OonYention witb rteepect to ~he Lave and 
~~etoae ot war oa Land. 1099•. repriftted 1n 
aob1n4l•r a Xo.an, a.1,, p.57. 

25 'Hag\&e Oon••ntion reepect1ag the Lawa aDA C\lat<~~a 
on Land , 1907 •. I bid. , P• 57. 

26 Richard Baxter, •so-called Unpr1Y1l~ea !•111«•r•noy, 
Spiea, Guerrlllfle and S!t.boteure•, tlr1. ti!h Yearbook 
g:t Intern~t1onal, Jtav, Tol. 28 ( t951), p. 2,. 



28 

tbe 1899 Hagu Oon•enUoa proYicted for qua"•~"• food, 

von, parole eto. fo'l' the pl"1.,ae:ra of war. HoweYer S.t 

414 no' proTide other ctetaue. the t907 Bque Cor&Yent1oa 

at~•pte4 to fill the detaUe in the tkeleton 11\ruoture. 

Jbr eaaple there waa a proYieioa tor the ut111sat1on of 

labour of p1'1110nera of war bJ the 4eta1D1ne power but ihe 

detail• reprd1Ja« wage• were oDly p:rov14td b7 the 1907 

Oonvent loa. 

the 1899 H~ Oonve nt1on aet. up a btlreau ot iDtor

aatioa relative to priaonera ot var, which later on played 

a Y1 tal role dur1~ both the world w~tre bJ acting •• a 

11Dk "'•••n pr1«»atre ot war ud their families. the 

t907 Hague Convention further elaborated prov1e1one 

re8Ucling ·tb1a bureau. 

!be ettectivenees of the t907 H~e Convention waa 

iapairecl sreat17 by incorporation of the ao-o«alled •General 

P artio1pation Clauae •, which pron4ed that the Con•• at loA 

ahall be b1n41nc olll.y it all the belligerent• were plll'"tiee 

to 1'· ~b1a olauae aarred the ettect1ve a_pp11oat1on of 

tbe Oonvention 11 ther froa the beginnins or 1n the oourae 

o t war •• .,on a a a AO~l.-llignator)' eia<te, however 1ne1gn1-

t1out, Jo1aed the ranka of belligerat•. 27 

------------------
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tu Bacu• oo41f1oatlon of the lawe ot war ••• 4one 

1a peao• '1•• bu\ their prao~ioal teat o•• 4~1ng the 

•nauing 'i;'orl4. war I. ~~.., •o~ooainga ot the law rela~ 

1D6 to pn••r• of var vere broqh' to li&h'· !h• 

probl.• of pr1aoa•r• <hlriDB a war and their ~r.ata•n' 

eYeu af~er the war vae 10 oru.oial that a brief ealllel"ation 

ot the pri<villiig•• could aaot e.rve th• purpoM,. An •maue

t1Ye an4 separate oon•ention ••• retuired tor the •W.• 
welfare of prieone:r• of war. Hence, aner Worl4 war I, 

'h• lntern•tional Co:mittee ot the li•d Croa• (h•e1natter 

retened to as the IOltC) Will •\ACoeuf\ll. 1A oonveniQg a 

D1plcaaat1o Co11t•renoe at O.neva in 1929 wh1oh dr~tte4 

tbe f1r•t ••er oon.-ention de'·~l1ng exclu.eiVelJ with the 

pri.onere of vu. 28 Ii 4et1ne4 ita relat1oa to th• Hague 

ConY•nt1on• 1a Article 89, which atated that the CollVent1oll 

abf.ll.l oc.p1ete Chapter II of the reculat1one annexed to 

the Hft«U• Conventlona. I~ wa i'lllplled that in caae of 

• oor.atliot betlteen the Hague iegulationa and the Conftntion, 

the latter volllcl apply vi 'hout prejttd1ce to the otbel"W1ae 
. 29 

oont1nu1ng f'oroe ot the Hague HegulatS.on• and the ConTention. 

28 

29 

-the t929 Geneva Convention relative to the 
~r•a•en\ ot PrJ.tK>l:Uir• of war" • reprinted in 
SChinctl•r a ~oman, n.13, P• 289. 

B.ich!'rd I. ~111er, eel.. , th.f Law lf WilE (Kfl88!tOhueet te 
u4 Londont Har br1uge Uout.t• I DO, 975), p. 7. 



., 
thia 1929 Ou~a CoannUoll oat ultf a nut\\\~ ''" 
d\U"1Jta World \far II. ijoae ot the aoa't 1aponant btll1gerent.a 

vera DOt part1ea to thia Convention,, and taaDY d1ftioult1ee 

were encountered. 

How..,.er, the bitter expex•tenoee of tiorl4 War II high

llchtect the need tor turiher elaboration ud Jt4tY181on ot 

the law. Even before World var II, 'h• ICRC hid 1taned 

atu4J1D« the ue4 tor reYiaioD 1n Tiev ot the experieDOe 

ga1ne4 111 '\he Bthiop1u-Ital1an war and the Spaniah ciTU 

war.'' ••• at the 1111t1at1Te of the Swiaa flO'YtJ'DIIent, a 

Diploaatio CoaftJ"enoe ••• convenea troa 21 April to t2 

Auguat 1949.'2 Ot the tou~ Conventions slgnea,'' the 

ths.M oue vaa t~ •CoBYent1'oll rel.at1•• to the Treatment 

-----------------30 The 1929 Gen-a Coueu tion waa not 1n to roe 
"~··- tbt usaa aa4 Oeraarq an4 b ..... ll JapaA 
and all the all1e4 power& 

'1 Jouph .L. Kwa•• "'fhe Oen«a Convent1ou of 12 
Auc•t 1949 .. , Lay tp4 'titl&o' 1J the lrtd 
22-'!91)1 ill Oeoqe A. p ... 7, • • ( S e e1 
aDd Loa M«•leat Ua.iverllitJ of Ca11torD1a Preaa, 
195,), p.280. 

32 Shortly ~•tore tbi~, the Internattow Law 
Coam1••lo1'1 had 4.o1cte4 a,(A1net iDOlWU.ng the 
Lava of \Car on ita !.lgenda, 1n tne belief tha
.trti.ele 2( 4) of the Char-ter of Ule Ulli ted !fa tiona 
baa .alreadf prohi b1 te4 ~l ware, h.•noe t~ere waa 
rao need to le«all7 J'eg\llate the conduct of war. 

' ' the four Ooaven ":.1ona ar•: Tbe 1949 Genna ConYent1on 
for the VOUD4e4 anA Slok i.ll Armed Porcea 1D the lieldJ 
the 1949 O.•• Convention tor the Coodit1on of the 
Wounde4, Sick and Shipvreoked M .. b_.e of Al"aed Forcee 
at SeaJ the t949 Geneva Couveut,ioa rolfltive to the 
Tre&tileD.t ot 1,r1eonera ot Wara and the 1949 Oen•• 
Colll'ent1or& .Hell\tivo to the Prot ect1on of C1•111aa 
Pet-8011• in Time of War, reprtntecl 1n Sob1ndler anct 
Toaan, n.1,, pp.295, 32,, 345 u4 4t7. 



,, 
of PrJ.•••• ot war• vb.ioh aan.a a lapro•••ni over 

1 te p"4eoeeaor, th• 1929 oenwa Convelltion. It apeo1-

oitioaU7 11at-" the oattpOriea of p.rtona to be accol'd..t 

the pri••r ot val' atat\la. '-' ~h• pl'Obl• ot re,pa~t'J.diol'l 
ot prieo••• ot war traa oa. hieh oontraotiAt part)' to 

another waa de•lt with to~ the tirat tiae. Soae ot t~ 

f1aano1al. ~u41o1al., ana 41ac1pl1nary i)rGv1a1one ••r• 

turtber 4ev•loped. It prov14ed that pr11101Utra of nr 

•&J not be eng~ed 1D operation haYing a <l1not b•r1q 

oa the cone\ \lOt ot 'Val'. 35 It apec1tically listed aix oa

't&oriee of" work, \U:lCoueoied V1 th the war op•rat1ona on 

wh1oh alo111 t~• ,a.)ri&NAers ot war <;ould be ooapul-.rU¥ 

e~ployed. the prov1a1on ot tpunishaent diet • for 

4i10ipl1aarJ ac~1on, •• prov1de4 1n th• 1929 GeneYa 

Oonvent.loll, vaa aorapped \Ulder thi • OonYent1on,36 •• 1" 

••• .a 1uwaaa practice. prone to be miauted by tne 

revens•tQl oft1c1~1• of tht oaptor atate." 

Ibid., 'l:llird Convention, Article 4. 

I bid. , Articl• 51. 

Ibid., .trt1ole 96. 

Por a detaUed •t..ud7 ot the ntw 11lprovemente 
aD4 dneloJ*eAta 1n the 1949 Convention• oYer 
•• then en et1».6 law, ••• J. A. c. Outter14g•, 
•:rhe O.n..,.a Co!lYention• ot t949", :tr1tt•h 
Ifl§\10~ Slf tnttrnaij;p!'!} f,&)h Tol. 26 1949 ), 
pp. - s: 



thouch or1s111&1.17 1A oN4e tors, the b•uitariu 

law (pld't1olll.arlf the O.a.••• OonYer&tSona ot 1949) haa 

ara4uU7 bee•• a hiP."hlJ refined ancl eopb18tioat t4 body 

of Nlea. i1ohar4 Baxter atattd that theJ ha•• p~duoe4 
a \tociJ of 1••• which 1A 1 te depth abel aopbi.-tioation 

reaablea a deYeloped ay~-. of auD1o1plll law. •Jilo the 

l•WJ'•n •7•• it appear• to be a body ot law vh1oh 1a 

real, har4 and etf4t0t1Ye. AM 1•t the taot• are otherwise". )8 

It• two 1aportuat teat\.lrea, of ooapl•x1t1 ~ ot ret1.-ment, 

aake ita app11onbU1 t7 all the aon 41ft1oult ud.er atraiae4 

c 1roua.tanoes. Th• pertton• who are expeot•4 to apply the 

Yariou.a pronaiona, aoat often to not nen know or llD4eretan4 

the highly ooaplex body ot lava. ' 9 

Sbor1:ooa1Daa of OeMYa Oon?ent1one anct 
the lfeed to Update the Lav 

~here oan rutYer be aJl¥ 4eartb. of 1Aitanoea whereb7 

the au.1tab111t7 ot lava of war oa11 be '•atect, tor \bere 

ll•• •• 1muaerable ware. Solle ot th.e soN 1apol'ta.d 

4 et1o1eac1ea call be pointed ou1i whex-ebJ th• uecl to update 

'*h• law of arraed coutl.1ot wae tel t. 

39 Ib14 •• p.110. 



'' 
a) .tfa~ur• of .ANe4 Contliota 'Wheth•r 

Iatenatioaal or Interul 

fhia ia the probl• of applioatSoa ot the t949 

GeiWf'• Coavent1one. stat•• ooatend that a pariioQlar 

a rae d. oontlS.o' 1a pvt11 an interaal •attar, tthua 4ebarr1na 

the applioaUon ot the O.lleYa Oon•e.stiona. fh••• Con•ea. 

tiou did J&Ot o1earl.7 oattgoriae whether a partiCular 

o\lt.)Nak ot Y1olenoe vae to be repl'4ed aa 1nternat S.On.t.. 

!he •••• ot Vtetftall o1ua1o,.:117 4e•nuJtrBted ta.t.a point. 

All the three part1o1pante. - the aepubUo ot Viet,_, 

the O..oorat1o Republ1o of Vi•tna., an« the UD1te4 s'atea 

ot aerioa, were partiea to the 1949 Ge1uwa Con'f'e11tiona. 

Bow•er, the prov1a1oDal ret'olutionarJ Ooftru•' of 

the liep~ablio of i.io\lth V1etDU vaa aot a part,. to the 

oo ... en11oDa. It ... _, olear vhe~her the 00ilfl1ot .... 

1ntel"D&l or, 4u.e to the open 1aterYent1on ot the USA, 

ha4 beOae • J.ut.rnauoAal ooe, 1D wbloh oan tbe 1949 

QeneYa CoAventioaa w\llcl applJ• 11. ••• 4oul>~f\&l. whether 

r~att.oaa betv•l'l the foro•• ot 'he govena:aell~ ot the 

Republ1o of V1etn&a andoot the provie1onal r~olutloQary 

GoYemJteDt of tbe B.,ubl10 of sou'h Vietna were go••rntcl 

' ' AS"tiole ' of the t949 GeneYa ConYentione relative 'o 

no~1nteraat1onal arae4 oontl1ot or b7 ~· ent1r-'J of 

the OonYentloaa. 40 .AJ-t1cle ' of tbe 1949 O.a.•a Convention• 

------·---
40 Ib14., p.tto. 



ooa•aiu a ct•olara\ioa of •l~ailu• r1gh~e of all oa.pt1••• 

111 a~ ~. 1' probioita av4er, asttilaiioa. tort\lre, 

\ak1ag ot hot'acea, de~1'141D£ treata•nt, aeftteao•• ntho\lt 

a fair tnal •4 all eort• of 411\it~ationa ba•e4 oa race, 

rel.isioa, ae:a, ola• or .OODOII10 ett.t\lt. Bu.t U'D4tr tble 

ar,1ole pr180a.ra of va.- ~· -~ l1ktl7 to caiD •• auoh 

•• WMltr -· Ooaveation• •• a whole. Thereton • s.a order 

to «1•• aad.a\a \eaeft te to a aaxilua nuab.- of people, 

1 t w.a to\&M ••••otial 'o hn•• lava that olearlr 41 .. 

t1np1eh the nature of ooDtl1ot. 

b) Dtclar~t.tlon ot war- and tbt App11oatioa 
of the Oetlwa Ooawat1oaa 

Artlole 2 of the 1949 GeneYa Con••nt1on• prov1dee 

tor their agpl1o•bU1t¥ 11& aA uae4 coatliot, vh1ob 1a ao' 

a 4eolare4 war, oD17 1t the nate o~ vu 1e ..-oogn.S.Hd bJ 

oae of thea. JMt in oa .. , oou of '\be partiea reeort to 

tonal 4eolarat1oa, 'hen 'beae OooYentiona c1o DOt ooae 

1n"o tone. How 'h• pritoaer• of war are to 1Mt tr•att4, 

repatr1a'\e4, eto., etqe ollt of the p'lft'iew of the lawa 

of YaJ", even t bo~h a f1H'Ce war 1 e being wa«e4. ~hi• 

onel -817 1a 4ue to the t.chnical ~1eeioD ot properlr 

oa\•.,rltd.O« the tn•• ot ana.a oonfl1ot. 

o) Ua1te4 Jia,t.on• a.•rpDOJ lore•• aA4 th• t9•9 Gea••• Con••~J.oh 
!b•• 1a DO prort•ioa. S.n the 1949 oeruwa Con••n,iotle 

vbloh aakee 1't a,pl1Cab1e ~o the United lat1one ••rpMJ 



foro••• aa the UDit.t ia'\1ona 1taelf wae raot a P-"1 

to tbe CooYent1oue. 4 f the tc:ac took the poeit1oa -that 

eaoh atate, while prov141JW 1ta oontU~gent for Uutt4 

Ja,1ou toreta alo• vat respoaaible for \he ~plS.oa,1on 

of '"• Oo~rtentloae. I a •••• Un1 '" Ja\ioaa foro•• take 

pr.taon•• ot war, then which law lfol&l4 be app11cabl• aDJ. 

wbo w1ll M reaponaible tor 1 ta applio .. tioDt ie oot olear. 

GeaeraUJ, Un1 tea Hationa toNe a 1\aYe be til relu.ctaat to 

hold prieoawa 111 the eenee cont•platecl b7 ~ha lava of 

..... 42 

Sino • Vor14 War II, •o•t of the ware bepn h 

la•emal ooDtliota U4 oAl.r later oa, at the uten-ea~on 

of oute14e powera under one pretext or aDOther, -tune4 

1ato tnteraatiooal oua. G\le~111a•, e\lpportecl by tht 

ot•Uiao poplllatioa, realatet th• 1atervent1oR. BJ the 

••1:7 ... '"'~'• ot their' reaiatanoe ~actioe, 8'l•zr1llaa are 

aaot prop•rlT oo•anded, 4o not oury w•apoaa openl7, eto. ,4' 

abd thua th.,. cto aot aonto• to the ooD41t1one laid 4oVD 

41 lor fUrther 4•ta11•• ••• lY•• SM4o•, "Applioa,ioa 
of H•Uitari.n Law bJ the Atae4 Jorcee of the 
Ull1ted •rtt1one Orpaisa,iOn", Internatj!nf kf!all 
Qf !he Itt oro••· uo. 206 ( t978). pp;ff . 8 • . 

42 MUler, n.29,p.278. 

4' .Arttole 4, pa~p~ A(2)(a), (o) anA (d) fd 
'\h• 1949 Prieoawa of w~ Conv-ent1oa. 



,, 
..aer ~· t949 •••• Collventiou. Alaon azt4 •oN 

••• ot '111• tao•io ia bela& aa4e, ihen la a ooae1-'eat 

4-4 _. •• fbil't llol'l4 aa4 S001a11-' oountriee, to 

aoco%'4 the p:rlMaer .. ot war atatue to tbe «'lei'I'Ulae, 

the __.alle« -.pr1Y1lege4 bel11gereta". 

Aooordiltg ~ ••~ writezoe oa ft'l•ft'illa warfare, 

th• na.ture ot wartar• 1• auoh that 1-t 1e ••JT 41ft1oult 

tor ill• to aat1at1 all the four requr••••• and tlule 

cet pr1eoul' ot war .tat\le. 44 'fb.-efoft, the ool\d1tSoa• 

a"ct to w nlaa•4 u •uch o••••• aDd aloas w1th peJTUlaa, 

people f1pt1q tor eelf·dftea1natlon and ap1118t oololliat. 

powera tor their •'SoUl 11berat1oD; ou,ht to M aooor«ect 

aaxSa• beMtite o~ th• h•an1tartan law• ot var. 



•> Mero.-n•• uct \he t949 Gtat'f'a Cozwem1o•• 

the t949 OoJWen~1ou proYicle4 that ••o••n•• wCN14 

bt ed1tlt4 to prteour ot war .ta~• aD4 treabeat without 

..., 41ett•tloa 1t th., toa pan ot the •••4 t~l'Oee, 
a11lt1a or other TolutMr toroea w)o• ... .., ... are 

otber¥1" eA'l t1e4 to ... taeeat.a•'· »uri.ac tbe 1--' 

tw t_,act••• •• 1aaor .. e1ac u" of aerotu.rlea 1e hiaa 

aa4e •• baa o•A •Vit•' 1a Ooqo, 1n the N1gtr1u C111.1 

wu, aDd 1Ja a,c,la, where ~he tlcllt na ia taYoV of _ 

ooloabl.J.aa aact neS.al oppreeiiLoo. '!hia baa ltcl th• 

tb11'd World oountri.ee to oppoae a.-oe11artea uct a Aee4 

ia, thu, t~' to ~· a preciae ctef.t.Ditioa ot ••roen..., 

aa4 to ct•IQ' prieo:aer ot ~ atatue to a ••roeaary. 45 

~) Proteoti~ Po••• \UI4er 'h• t949 
ca....a Co•enUou 

In tbe eoh•• of the f949 Gene-va Con•entlona, the 

.. ole of 'h• pz.' Mtiq po•r 1a enr•el1 1aportaat. 4' 

ftut pnteotia, power 1a a llak lle'w .. a the 4•tua1xa& po•r 

aa4 ~he pove~ vhoae per110amel ar. oapt\lred as pl'laoaaera 

of wu. the 8Jla« 1a that the appoiutaen' ot auoh a 

proteot11l8 power oaQ 1Mt aa4• oD11 bJ OOIROO .,r .. ent ot 



.. 

~otll tb• pant••· Agre•enta b•lra« rare, 'thia ll&Jt"111DC 

••oblalll• haa DOt proYecl to b• ••rr etteo,1Te aiace world 

var II. loreoYer, eoae .t•t •• N«*rd the ••r• 1a1 t1at1" 

1»7 the proteot1a, power• •• an entroaobaeat l&JOil their 

aoYenicatJ. flleae reaeoa. na,\lnllT ha•• rend.ered th• 

proteot1Jt« power aechaDi• t.apoteat, uct prJ.ttouera of 

war haTe l>eea, o•parativel7, placed at the dlea4vantage. 

thla req\Urect to be updated aGeS. •ocU,titd eo •• to ohange 

the proYiaioaa ~aardinc protectiG« powera.47 

•> laadequ.ate l'4•••1nation of the 
~Aovledge ot Huaanitarian Lave 

tt .. bera ot the ara•d tore••• who are auppoae4 to 

ul t1aatel7 lapl•ellt th• lave regard log the trt~atment of 

prleoner• of var, otten ahov a abooking liiOk ot knowledge, 

or at allJ nte, 8ow &a Uparioaable inditterenoe 'toward• 

thea• la... Proviaiona aa4• in the 1949 Prieon•r• ot 

War Conveat1oa, tor \he 41aa•lnat1oa ot 1 te kllowl4tdge 

ver• 1u.4etute, aad 1he taeed ••• felt to •*• .W.tabla 

aaeataeau aDd ohax.c••· 

h) a..,r•••ota'tloa of the •••17 ••r«eat 
Coatri•e 

In 1949 oal7 three Atrtcan atatea par,ie1pated 1a 

the Dlp1•a•1c Coatereace but in t960a, •all7 Atro-u1an 

atatea &a1M4 'their tr•edoa. fb••• countriea oolll4 b• 

eapeotect to reap•c't, OOIIP17 ancl iapl••nt the 1949 

O.aPa OonYell•iona oal7 1t ~•1 teli that their 1ntere•t• 

were a4etui~7 protect•4 &llcl repreaentad. 

47 n.36, p.112. 



tatia, into oona1dtrat1on all ~heat 1na4equaoitl 

au sbonocai»«•• •he IOiC and •• VI took 1n1tia\1Yt 

to \&p4.ate ~· law "la'ti.Ye ~ the tnataeot ot priiOatl"a 

of war. A D1pl011at1o Confer•*'• ••• oozwent4 in 1917 to 

r•atf1m aa4 clnelo.P tbe t949 O.n.w'a Convent1ona. 

C. .a.liOll!S Sl.IIC& 1949 

The lnterna~1onal COIUOi ttee ot 
the it4 ero .. 

On aa •••n«•, lave of warfare oa land h1t'f'e beta 

reYiltd ever7 twentt yeara. S.g1nn1ng vi tb tbt 1907 

Hape Convention• to the 1929 Oentrf'a Prieontra ot 'lia-r 

ConYentioa, u4 tbe 1949 GeUYa Cooventiona, the i'aw, 

according to the lav of averagee, vae to bt updated by 

the tiae the D1ploraat1o CoDterence waa actuallJ oalle4. 

the 1ntereet ne ret1oclle4 aalnl7 by the Vietn• war 

which expoae4 'the gape in tht 1949 Qeowa Couel'ltioaa. 

HoweYer, 1 t waa lett to the ICRC to take tbe 1n1tiat1Ye 

a net eta~'\ a freeh .tub ot 1be OonftntioAe w1 ~ a 'riew 

to .. eadiDI aa4 overcoa1Qg the exi.tin« •hortooa1nt•• 

UDder the aea1e ot the IC•c were held the 1965 Vienna 

Oollference, and ~e 1969 tetanb\ll Coaterenoe of 'he 

b4 \:roaa, aDd 'h• 1968 ~•hz-aa C:CuafeJOeuoe oa M•an lli6bt8. 

This tnD4 of reatt1aat1oa aact 4eY•loJ~~eiR ot b•a~U-

'•r1aa. law .tar\ed fire' w1 t.b th• avar•n••• of ~he ll"4 

for pnteotion ot o1Y111aa potulation ltU:t gradua\17 

there o•• abo\lt an 8:PP&rent ehift 1owal'da the h•..Utar1aa 
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'reat•ent of prleonera of war. 

1969 le'anbul Conference of the ICRC requeate4 -the 

p...-1ee ~ the 1949 (lei)._.& Oonventiona, to toe all 

appropr1•'• aeaeurea to eneure bumane tre•'-•nt of 

p r1.oaere ot •r aa4 preYent Yiolatione of the P~ieoaere 

of war ConYe.ntlona. It aleo oalled upon aU. the part iee 

to give the pl'Oteotitag power ana the lOBO tree acoeaa 

to prt110ne:ra of war and to all plaoee of their detention, 

•• the ICRO vaa DOt Min,. p~1tted to perto:ra ita noaal 

h•an1tar1an t\Ulctt.ona relttt1ng to pr1eonera of vu-. 

fhe 1968 teheran Conference on H•an at.ght• (22 APril 

to 1' Ma7) recommended 'to the GeneX'I'l. Aaeeebl7 thl\t 1 t 

un4ertake a atu4J of the exiet1DB law aDd 1Dveat1~t• 

the Deed for o.ev illatl'\1illenta tor the better protection 

of otv111ataa, pr1eoller• au oo.alatute 111 all araecl 

oonfl1ote. 49 The General Aa•esblJ, at 1 ta 2'rd aeaeion, 

requeete4 the Seoreial"y General to Wldertoe, 1D oona\ll-

t atioa with \be IC~C, the etu.di.ea recommended l>J the 

'f ehena Confel"tnoe. 50 CoaeequeD:tlJt ~he SeoJ'•~~l"J Geoeral 

48 "'iro,ection of Prieoner• ot War", &dopieA bt the 
Ul Internat1oll&l. Qonteronoe of tht .del Cl"o••• 
at the 1969 Ie'tanbul. Conference. See text in 
L••ie, A.9, p.78t. 

49 ReaolutioD UII • ttfi\Dd R1gbta ill Arae4 Contlicte• • 
12 May 1968 (UU Doc. A/CINl'. ,2/10), 1968, p.18. 

50 lfhe General. AaaemblJ Beaolution, "RelfPeOt tor 
Hlaall R1ghta in Artae4 Oonf1.1ote", <UOR (XXII), 
SUpp.ao.18 (.A/7~'18), 19 Deoaber 1968, p.50. 
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pro4.oe4 ~wo repo~•, one in 1969 and the atoond in 1970, 

•1•1q a olear expo•• ot a n-.ber of probl•• ooaoera1~ 

'"""'ion ot hwau beiaga in araecl oontliota. 

!he IOiC OOI.lVened a Conference of OoftrMeat Bxperte 

'o 4eal a1a\&ltaneou8l7 with two 1aaue•t tira'\lJ • to 

propo" aclcli'\1oaa 1io the 1949 Gea .. a OooYentione, u4 

aeooatlq, w u.pcla"• and t~ 'her develop '\he olcl H-«u• 

law reS'l].atiDS 'he lave an4 outRosa of war on land. The 

objHtlw of ~e ooDference wae atate4 to be: "'a lle

atfinaat1on aDd DeTelopatent o.t International H•anitRrian 

Law" - the "reaffir.aatioll" wae allaecl at ~etstitaa ~·· ba•io 

luaaa1\ar1aa pnnoiplea adopted uder earlier conve!R1ona 

wb.1ch had become dated ill view of the nev aeana of warfare 

aD4 'herefore required updattQs, aa4 the~evelopment" 

ausgeeted the acloptioa of epecial rulee applying to 

ao4eru a1 tuBtioo•, 11ethocte and aeane of COiab&t ,. ucl their 

ooneequeacea which were unknown in the paet. 51 

!lle Conference of Gowrm.ent Bxperta vae helcl in 

tvo aeaeiona. the firet ••••ion, 24 lta,y-12 June 1971, 

attellcled b7 40 nations a.A4 the repreaentn:t1Yea of tbe 

Seore'tart OeDeral., cl••elop.-1 the idea of nolviDg two 

4raft protooola. The •eoond ae•sion ' M'9·' JWle 1972, 

attended \1 1' nationa ana repreeenta~ive• aot oD17 of 

51 Herozegh, n.20, p.sg. 



42 

'\ht Slor-'al'f General. but al.o ot the Holt See. It 

t""at•r ela'bora'ttd 'b• idea of" two drat\ _proiooolaa ihe 

t 1rat, a »nti Ad41 t ionu Protocol to ~be lour GeneYa 

OonYeo,1oaa 1949, applicable to 1Aternat1onal uae4 

ooDtliota and \he aeoon4 a Drat\ .il'Otoool .A441t1oAal 

to ~e U.neYa Oon-.ent1ooe t949, applica\Jle w aoa. 

1nwrnat1oQ&'l uaed conflict•, aa11ll7 relatis:ag to caaon 

Article 'ot theee Convent1oaa.52 

!b• Oo~reAoe vaa 41Y14e4 into tour COil::1aa1ona. ' ' 

Co1ua1 .. 1oa III 4e,.lt v1th the OOtObatante au4 OiY111aa 

population. Thia Ooaa1ee1on debated the probl .. of 

pneonera of war 1a 4eta11 ud went funher thu aere17 

reattlraiD« tbe law. Speoi.:tl7 • 1 t debated tM tate of 

oooupute of aitoratta in d1atreaa and the poeition of 

cuei"I'Ula f'ishtera. The ••rgl~, reYiae4 4ratt W'la 

tho~t to be 1aportant eno\lgh to be eu'tll1tte4 to the 

Diploaatio OoatereDOe. 5+· 

52 

54 

Jor 4eta1le ••• Pr1ta KalaboYeu, ~a.att1ra~t1oa 
aD4 'DeYelo;ment ot International B•alll tarian Law 
Appl1oabl• 1a .V..ed Confliote t The CootereDOe 
of Oonraoleni ~pen a ( SeooD4 Seea1on), ' M&J'•2 
Juae 1972" • fe.,erly4t i!lfbook ot Ia!1prna)iollfl 
1&!1,. •ol. 3, 19 2) • pp. 1 • · 
0..1 .. 1oa I - IOUD4ed, Siok aD4 3h1pwreoke4. 
Qoaa1ea1oa II - lioo.-In '-rnatiou.l. Araecl Conflict. 
Coa31•a1oa III - Coabatante &D4 C1~11~n Popul~t1on. 
C~iae1oa IV - IaplemeA,ation, General and P.laal 

Pro vi e1ona. 

Kalaboveu, a.52, p.60. 



., 
the General A•••blJ nterre4 th1e matter to 'the 

31zth (lepl) Coam1 ttee, 1nttea4 ot the Th1rcl ( IOC:illl.) 

Ooam1 tt••· Conoeru waa abon55 at the lack of a«n•ent 

on d.et1Jl1t1oa aong goYeJ"'IIeat experta owr auoh ballio 

1eauea like ooalMltuta, proteot" persona and guerrilla 

warfare. It vaa etate4 that pver•ente llbould. enaure 

that the D1pl011at1o Cold'erenoe would "a&art aubetaa.t1al 

PJ'O«NM on tWl4uental legal 1aeuea oonneote4 v1 th 

aod.ern araect oo~tfl1cta" and ahould "contr1 bute a1pi

f1oaaiilJ to the alleviation of the •~ffering brousht 

about by S\.\Ch contlictatt. 56 

on the bae1a ot the report of the Oo?en&aellt aperta, 

the ICRC held preparatory, expert d1aoutJ•1on. closely 

aorut1nis1ng aDd aod1tyin& the provi91ons of the draft 

protooola. llnall7 it arr1Yecl at the 4ef11lit1ve text ia 

JWle 197' vhioh waa sent to atatee which were partiea to 

the 1949 Geana ConTeat1one, and to all ••bere of the 

Uai tea Xationa, alon« vi th all the •atloraal Red Oro ea 

8oo1et1ea. 

Ko4al1t1ea ot the Dlplosatic CoDterenota 

Two clratt protooola, one relatiag -.o lnteruat1oaal 

Aae4 Oola'fllota u.d tbe other, to .Non-International Arrae4 

Oontliote, were prtaented to th• "Diplomatic Conference 

55 General A••bly Reeolutio~ ~'2 ( XXYil) of 
12 Dec•b•r 1912. 

56 lri t• Kalebo,en, "Ritiff1mat1on aDCl DeYelopaeat 
of International lll•anitar:S.aa Lav Al)pl.icable in 
Al"ae4 Con1'11ota c The Firat Jeae1on of ~· Diplomatic 
Conference, ueneva, 20 iebruaJ7-29 Karch 1974", 
llf'ihtrt,ancti Yearbook of Inttrnational Law, Yc>l.5 
(t 77), P• • 



tor the Reatf1rsat1on an4 DeYelopaeDt of Iaterut1ou1 

lhaaDi,artu Lav A,pplicable iu Araed Conflicte". !be 

OoafeHDOe ••~ up tour Coaa1tteea57 4eaJ.1n& with diff

erent aep.,te, aa4 ta &11, four aeesiona58 were hel4. 

It waa o_.1ttM Ill 1dl1oh ct~al ~ v1th the 1"\ll. .. relatina 

to wartan. ooabatanta aod priaoner of war atatue aact 

the proteotioll of the OiYilian popu.l.at1oa • 

.&pan froa oYer one h\1D4red nations preeent. fift7 

Doa-aonnaen'*l. oraan1sat1ona and •lev-en Mt1onal 

liberation aov~enta aleo partic1pated 1a ~e Dlplo.at1o 

CoDferenoe. At the Yer, tJ.ret seaaion objeoliona were 

raiae4 over the participation ot natio~ liberation 

aoYemente. While the Unite~ G~ates did not taYour the 

par\1cipat1on ot certain parties. the Soviet Union aa1n.

ta1necl that oD17 atatee could panioipate. In contr.

dictioa to tb1a stand, SOJae Afnasn states wanted nan 

--------
57 Other three co::1mit tees werer 

Comm1 ttee I - a.neral .Pro'f'iaiona, .l::xeout1on all4 
71Dal 2rov1e1onaJ ComiG1tt:ee II - Matter• relating 
to S1ok, Wound eft llnd Shipwrecked, and C1vU 
Defence; Cotnni tte• IV - { A4-Hoc COM ittee) -
Poaa1ble Liai t~tiona on the ~jae ot Specified 
Conventional •eapona. 

58 lhe tour aeaaiona were held aa un4ert 
I S.aaion - 20 lebruary-29 t~ar~h 1974; II See11ou -
' Jebruar,r-te Apr1l 1975; III Seeelon - 21 Apr11-
t1 Jun• 1976a IV Seeeion ... 17 March-t1 Jun• 1977. 



Yotlng ri«hta tor national 11ben.t1oa eov•ent1. Ul tS..atel7 

a ooneeaeua ••rged ill favour ot inviting \boae liberation 

aov•ente vh1oh were reoogn1 .. 4 b7 reponal lnter

gover~aenbl organisations, but tor mere pan1o1pa~ion 

v 1 ttlo\lt a ript of vo,e. 59 

11Ull¥, the D1ploaat1o CoD.ferea:aoe pro<l\lce4 tb.e 

.Pro,oool•. !he final aot coapr1ae4 of two Protooola, 

~aov kDOVD •• ".Protocol A441 tional to the O.nna Conve

tiou of 1949 ltelRtiag to tile Protection of the Victiae 

ot 1Dterut1onal ANed Contliote", and the "Pz-otoool 

.A.c1d1tioaal to the GeneYa Conventiona of 1949 .Relating 

to tbe Proteotion of tbe Yiotilla ot loA.InteraatioiUll 

A ned Oontl1cts•. Topther, thea• protocole con•a1n 

130 artlolea. 1i1ghtl7 •phaa1s1DC the iaponaooe ot 

th••• updated protooola, the Vioe-2reaid~nt of the 

I OiC, Mr Jean ?i.otet, ooa:aenteds 

59 

•on 10 Jue 1977, an event of far reaoh1D« 
iaporta.uce took place : the plellipotent1a
riee of a hUD4re4 atatea approved ana 
ird tialled the text ot two protooola addi
tional to the GeneYa O~nventione. fh1e waa 
a mtiiiOrnble date, for the repreeentat1vea 
ot a ma3or1 ty ot nationa ~roa al.l corura 
of the earth, me who in our troubled tta•• 
do DOt often fiDd 1 t easy to ooae to acre._ 
mellt, set their .tamp to a 4oouact wbich 
1 wouJ.4 not heai~ate to call a Oha£'er gf 
Hf9k11l4. fhia Ch&r\er conat1 ttlte• a 
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aigcificant etep torwazo4 in th• eYolutioa 
ot a aoT•men\ who•• auaa, troa 1 ta inception, 
uve bt•n to enaure Napect • pro~eo'\1oa an4 
a•an• treataent ot all tho•• who are oot 
able to fisht•. 60 ( eraphaeie a4dt4} 

2he .. pi"'tocole Vtl'e opened for goYeraental 

aip~tuna on t 2 Deo•ber 1977. thoU«b aore t baa •1xt7 

atate1 haYe eignect, Yt%7 few• eapeoiallJ laportaat on••• 

baTe rat1f1M 1 t ao far. 6' 

lo~ au the artiol•• ill theet protooole deal vi tb 

the pria.oaere ot war. Co.wer.:l7, the pr110nera of war 

benefit, aot only froa the prov1a1one 41reotlJ 4esl.iD« 

with thea but 81~ troa other artiolee. in thee• protooola. 

the" aritolee iu.olucle •ore Tip roue procedure tor appoint

lug proteot1U.'J powers, the provie1o~ •xtendin,r the appl1-

cat1oll of the 1949 GeneTa ConventioDe aDd the 1977 pro-

t ocole to the national liberation ~novcents, 9ppointllent 

of lecal adYiaore to atatae. the proVision• relatiaa to 

the treataent of Jl'i.eonera of war are 110attered all oYer 

'heee two protooola and mark a 41et1DC1i aclvaAce an4 

1aproY .. ent ov•r the 1949 GeneT~ Conventione. 

60 Piotet Jean, "~•w Aspects ot In,erna~ional 
llua&Aitarian Lav", J.n~ernat1ja.l llev1ew of !bf 
Red Crp~•, ao.t99 (1977), p. 9. 

61 By 1S NoTember 1980. the 17 etatea which ctepoe1te4 
their rat1f1oa1i1ons vi th the S111aa hdenl Council 
8ft: &tenna, 07pru.e (t>rotoool I only). ~uador, .n 
Sal.Yador. Ghana, Jor4u, Lib7a, .Wiger, SWeden, 
~'ln1a1a, Yougoal.aYia, Mauri tan1a, Gabon, O&haaae, 
liDland, Bangla4eah and ~·· 
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A~ ANALlSIS OF TH~ PliOVI:JIOl>tS OP TiiB 1977 P!tOTOCOL 
ld~LA~'·lt~v ~0 PaiOOHLHS OF 'liAh 

1ne 1977 2rotocole And the ~velopcent 
ot the l.av ot ••ra 

'•h• lawo ot war include a wid • •ariety of rule a rel~t1~ 

to v~r1oue aapecte of varlare. The proYia1one rel"ltinr. to 

the prteonere of war torm 1\ •llll, thoagh !S. very 1aportnnt, 

eeRment of this corpue ot ruleo. The 1977 .?ro'tocole too, 

nat urallJ, deal v1 ih a any topic a concerning wari'are but 

ona ot the moat. impo~tant progree• re~!stered by the 

V1ploa~t1c Conference baa bteD regard1n~ the aethode and 
1 

aeana ot warfare, and o~batanta and prieoner of var etatua. 

In tact, the titles of theoe two ?rotocola are mialeadinp. 

in&•uch ae they convey the !Dean1118. that th8J are aolely 

••a.dd1 t.ional to the Ueneva Co,nven!.lona of 1949 ... ..he,y are 

much w14er in scope, apeciallf ~rotocol 1. .h1a aaa merged 

the two aep:lrate linea of t\\nan1tar1au lave of anted conn1ct. 

y 1 E. • the u.,~. and the Ge:uwn law. 2 updat1n, thea• to mate• 

th• TAore relevant \lnder the preeent conditione ot conven-

t ional varl'are. 

t 2art III, :Jectio.ne 1 and II, Articles 3S to 47 ot the 
1977 l!rotocol relatin,T, to the Protection of V1ct1:na 
of Internation~l Armed Conflict ( l'ro~ccol I). ih1a 
is the relev~nt part ot the .erotocol, l.lnder d1acuasion. 
in thie chapter. 

2 ·~ichard John t~r1Ck8Qn, .. .t'rotocol 1 : A >1erg1n~ of the 
Hag~• and ~oneva Law of Araaed ~ontl1ct •, l;rgini• 
,Zou~n!l ot International paw, vol. 19 ( 1979 , 
p. 5 CJ. 

47 
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Uohesae of Protocol l' 

J>rotocol I hat been d1vidt4 iuw a1x part a,' but 

onl.J part Ill is 41rec\lJ rel~ant to the present atu.dy • 

. bia p11rt ia turther div1de4 into tvo aectiontu e.ation 

1 ( art.iolea '5-42) deale w1 th ~~eth0<1a and i"&eana of 

wartare•. and section 11 (articles 4)-47) vith "~OGba-

t .-nta and ?r180ner of liar ''itatue". Jection I reeffinae 

and develops he Ha,;ae l•w and inoorgontee it 1n the 

UeneYll law. ..u ~ tne preae•Lt cbapte: ueale only vith 

aec~ion Il in its ent1r•ty C>ec•u.ae it oonta1~:~a the 

coet direo .. ly rel~vant prov1u1one r&l,~tti~ to the 

!)riaonera of vijr. 4Jert#lin ar ~1olea of aect.1ou J. t.aat 

<1ea1 with the priaoner of w::,r at'l\t\la HOcordecl to cozab._ 

tante have aloo been analysed. 

fr&eonere ot ~ar under the Protoool: 

Ae can be eeen fro$ the ~reoedi~ chapter, the 

oonoep\ of the pr1•oo.r ot var kept on chaGB1ng vi th 

t ille becauee 1 t Deeded to 4evelop 1n con.-on·~nee w1 tb 

the methc4a ''nd saetlna ot wBrfare ae well as the pol1tt.c·,l 

and economic etructure of the cosabat1np; etatea. 

-·------------------
' '4h••• are: Part l: Jeneral ?rov1R1onaa 

~art II: ll'o\lnc1ed, Uick r.nd ;ibipwrecked; 
Pnrt II It ~~otnoda q_nd ;•;eane ot .-·-rta:re, Coabatanta 
and l)riaoner ot .. ar ~"tatu.a; :}ar~ IV: ~iviliAl'l 
i,.>(Y(L .. lll"c.ion; ?art V: r:xecu.tion of the Conventions 
and of th1e .;:rotoool; ")art Vl: ,/innl ~.»rovisioae. 
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Not all pe~sons c~ptured durinP, the co~r•• or war 

are ~ccorded the p:rieoner ot war s--:atua. :~ia 11ro ·oeol 

provJ.dee that 9ll the combatants, t·'•ll1ng into the pow•r 

of f-tdveranr)', ahall be priaonel~a ot var. 4 liov, 11ho are 

combatanta? Protocol 1 defines, in Article 43, the Cl'leees 

of at"'led torcee which ehall be retr.'lrded aq coab8tanta, 

and in enuaaerating these cla"oes, the 2rotocol hae s~,epped 

ot.tt of the traditional bo\lnde ot intern·:tional law and 

even ~roupe4 "orp~nized armed torce ••• not recot.n1zed by 

an adYereal'y party•5 under armed forces. Thue, under ~h• 
.trotocol the conct+pt of combatant ia RiVen a .. broa4er 

me!tning ao Aa to beneti t tbe •aximuaa possible nwabe:r ot 

part1o1pa.nta 1n war. 

iiteabera ot ~at.ional 11oeratioo .... ove.aenta 
and ~riaooer ot •-'" Jtatua 

a} ~ener~tl: "'he concept of eovereignty, 1t 1a vell

knovn, 1e zealously •~teeu•rded under the Charter ot the 

t:ni ted !lations. Colon1Md and oppree~ed people• t1 ~htinP 

tor treectoa and liberation, oomea:ee tre•tttd. and h8need 

aa co:nmon crl.!n1nal.s. ~t in 19 tY.>a the process ot 4ecolo

n1 zation ~radually r·'l.iaed the eta ';uo 0~ the .. a~&tional. 

,,1 beration Movmenta ( Nit;ls) trom the ~unioipal to the 

internntional level. 

4 1il"t1ele 44, para,raph 1 of the .~:">ro toool I. 

5 Article 43, p'lrap;r!1rpb t of the l,rotocol I. 



In the Diploaatio Conference there were man,y chaap1ona 

ot the NL.~i a, epeci&lly •ong the Third ~o:rld cou.ntr1ee6 who, 

in their support for the o?pressed ~ftd colonized peo9l••• 

sought to bring tbeae move=ents to the 1~ternat1onal plane,7 

tbue extend1D8 1io th• the protection afforded by inter

national lav. Th1e had C!UUJed, in ~· D1ploaat1c Conference, 

and in the debatee preceding it, ~t. re-•x•1oat1on ot the 

concept of combatant• vbo were to 0. accorded ,p:r1eoner ot 

b) Under the t949 Prisoners ot War Convention: 

Article 4 of the 1949 Pri eon era of 'w'lr Convention 

relative to pr1eonera of war nocorct• prisoner of war at ... ~.us 

to aembere of the ~•d torceo of o party to the conflict, 

as well ae melllbere ot m111t1ft or volunteer corpa tormin& 

p8rt of such anaed toraee. The org!\nized rett1stence aoYe

menta belon~ing to a pRrty to the conflict and operating 

1 n or oute14e the1J" own territory, even U the terri torT 

J.a oooupied. were to bene'f1t ... nder it. The problea ar1eea 

in oaeee where the orgBni~ed res1atenee move=ent belonp,e 

6 

7 U~.J1i/~'-• 41, Q~f1C1fl .&teoorclf• vol. 6, p.141. 
~•e .iJlne~ p.~;~ t wri:Cten exp t~nation of vote on 
the par~ oi' the deleg1-1tion of ;·,auretani!t. 
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to tt party which iA not recolf.l'lized by the other pArty. 

Tbe other problem is thr~.t such mo•ei!lent !ilao ha.d to 

tulf1l the foar conditione eet o~t in Ar~lole 4. pAragraph 

.~( 2) ot ~he • ~id Convon~ ion and in Article 1 of the 1907 

Has\le itegul&~ione. lt 1e not ~lv1ya possible to falfil 

ttll the four conditione for membera of national. 11berat104 

movemen~a; hence the protection sought ~o be beatoved b7 

the t949 .i?r1eonere of t.•ar Convention largely ret~ained 

unpa1ron1 .. 4. The need vaa tel~ to r•vasp theae 

eond1t1ona eo ao to sake thie part of hum~nitRrt~n l!\11 

rnore relel'nnt and directly applic •{blo to one of the 

aoet laportant forma of ~•d coufliota in th• contemporary 

wor14. 

o) The 1977 i'rotoools P&ra«raph 1 of Article 43 

ot .Protocol l states: 

"The armed torcea ot a party 'o a oonnict 
consist of all or~t~~n1sed ar-ned torcee, ~roup• 
and u~1ta which are \lnder a co~and, ree
poneible to that party for the conduct ot 
ita eubordinntes, even if th~t p~rty ie 
represented by a go:vern'flent or an autbori ty 
not recogniaed b., an adverstt p..rty. ;..'Ueb arm~ 
toroea Shall ue subject to aD 1nteruH1 
diec1pl1nary a.vetu wbiob, inter aljq• ahMll 
enforce coapliance with tho rUiea o inter
national lBw applicable in armed contl1ct•. 

~he re~ance on the diao1pl1nar.y and organizational 

aapecta of the armed torcea plr ... ced in tbi• grovi.e1on 1a 

in aocordmwe w1 th '\he mott.ern view. 8 when co.:aparecl to 

-----------------
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Article 4 of the 1949 Oeneva Conventions, thia article 

alike a conceaeion to euch orp:an1 sed groups not recognised 

bJ ita a4veraaryJ the only requ.1rement being that ttu.y 

be eubjeot \o a eyat• of internal di eoipline 10 aa to 

ensure proper compl1*'JROe vi th the lawe of war. Some 

et~ttea a1~ht miainterpret thie •pha.S.• on internal 

d 18Cipline of tbe organ1Pd toroea as f\ft inter terence 

in their doaeatic atf~ra but, 1n t.·Jot, akoh a aelf

d1ac1pl1nar7 •7st• enll\lree better cC.pl1ance v1th the 

rulea of armed c:ontl1ct, which 1a of crucial im.port.»nce 

to the intern:-\tional society. 

In the ~iplomatic Conference, Ghana moved an aaend

aent aeeting to make a epecifio reference to "liberation 

aaovaenta" after the worde .. resietance Ulovementa" in 

the propoaed draf,.9 Slailarl7, uor~•a10 dr~tt 

iueluded the vorda "organized r~a1et9nce or liber~tion 

~aov•enta". Jut both theee amend:nenta were abun4oned 

l~ter on and the final provision vaa a4opted without 

a apec1t1o reference to ree1st~noe and libernt1on 

Legal recognition to theee orgAnised nntional 

liberation move·nenta and the guerrillas hae been 

9 C:D.DH/Ill/:524, Qtficial riecor~.!• vol.. '5, p.176. 

10 Cl.Dii/III/259. <'ft1cial i\ecords, Yol. '' 
p. t76. 
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accoried by Article 43, paragraph 2 by recogn1s1~ 

their right to participate 41rectly in the hoatll1 tiea 

ae ••hera ot tbe IU'Ined forces. tth1a provision thua 

defines all tboae categories that are to be included in 

the cate~oey of co~~abatante and then, in Articl• 44, 

paragraph t. 1 t 18 declared that llll the o~batante will 

be accorded priaoner of war etatJ,a. Article 4,, p!lragrRph 

' aerely etatea thRt if parties to a ooJdlict, include 

the me:'3bera ot thei!" parM111tary forces or ot ~ed. law 

enforcer.:ent 1tgeno1ee in the reRUlar anJed fo roee, they 

are under an obligation to 1ntona the •dverue partJ , 

•o that the ~nefite ot the preeent Protocol could be 

extended to them. Jo loJ18 ae they are (liec1plined, 

organised Bnd follow ~be rules of armed conn1ct, they 

are en\1tl•d to prisoner ot vHr atatu•. 

~wo seemingly oootl'ad1ctory 1dealo were aoet widelJ 

debated in the Conference of the Govern-tent t.xper·te, and 

in the D1p~oaet1c Conference. these were: ( 1) broaden1n.~ 

the categor1ea ot combutan~e who are entitled to prisoner 

of wax· etatua, ao tha~ maxi:mu.-u number of p~rtiOil)anta in 

.he armed conflict could benefit troa 1t, and (ii) die-

t tnsutoh1np; the c1v111an popu13t1on from the com.batan a, 

BS a blind atte~pt to broaden the cate.~:ories of oo:nbatsnta 

11 



al~ht ad•eraelJ attec' ot v111an populAtion. The t1ret 

concern 11 ubo~1ed 1n Ar~lcle 4') itn<l 'ne aeoond • 1n 

Article 44. nead tog•th.r. thee• two artiolea represent 

the ooaproaiee acceptable to QOet ot the etatee. 12 

More than a oent~ry 880, the !lnleeela Conference ot 

1874 attespted to draw up a ori.tena tor ootabatan•• 

aepiring tor pr1aoner of war treat~ent. the 1907 Hague 

Convention on Land '•artar•• 1n Article 1. enu;a6"ated 

certsin conditione. Any member ot ~111t1a or volunteer 

corpa oou.ld quAl.ifJ ae combatanta by t\lltilling theae 

conditione: (1) co~~anded by a puraon reapona1ble tor 

hie eubordinates; hllVing & fixed, d1et1n.oti n aigft 

recognizable at a distance; carrying the arras openly• 

and aoiding by the lave ot war. 

lheee cond1 tiona wert: au.cb that "more or less regular 

armiee would quality as comba_tftnte". 1' No eepara~e 
provision w~e m~4• about arme4 reni~~n~e movements 

tip)~ tiD« in occupied ter~'i tory. However, this font ot 

armed atruggle could not be overlooked after ~orld •~r Il. 

1heretore the 1949 Prieonere of :~ar Convention had to 

12 7' Yo tee in taYouzo, 1 ar"inat, 21 abatentiona 
at the Fourth ,t~lena:ry =eeting. Ci;Dll/ 40t • 
OfficJ.al. lieoorde, vol. 6, p. 119. 

13 Prite ttnlahovt~n~ "•teaffir.:lA.tion aM. Development 
ot International li~uuu. tll1"1nn Lfl.W AP'Pl1oable in 
Armed Contl1cts : ibe Diplo~~tic Conference, 
Geneva, 1974-77", :.et::Hrr1 1tnda Ye&:rbook ot lnter
!!tionaL #aw, vol.S (t§17), p.t19. 
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1ncorporat• 1n A~1ole 4, paragraph 2, ft reference to 

the •orgnni•ed rea1atanee move{lC#Ata belon#(iD& to a part1 

to the conn1ct and operatitlg 1n or outa1de ~heir olflt 

te:rr1toJ7, nea 1f 'the territory 1• occupied". bat euch 

aov•el\ta had to tultil ttle abo•• ••ntlon..S oon.d1 tiona 

of the dag~• ne«ula~1one.14 

,guerrA la wartag ant Com ba\ant 1 

·rhe vord RU!rr1lla ie !!lost ueetuU1 applied, in a 

leg•l con~xt, ~ arae4 hoat111t1ee b7 private peraona 

or groups ot 9ereona who do not. taeet all tb.• q\Utl1f1c,.t1ona 

laid clown in Article 4 of tbe 1949 Prieonera of war Con

•entioa, or the correapondi~ provision~» of the earlier 

oonventiona. 1ben hov oan cw.arrill•e to benet1 t troa 

\he 1949 Convention? ~tr11.era like l<&baat-.allah Aihan15 

and tne oloY1et •~pert, l.P • .tra1n1n,16 haYe ple&Ced tor 

prieonar of vRr atatue to «Uerr1llaa even under Article 

4 of the 1949 Pri10aera of 4t'lr Conveatloa. Oil the 

oon~a17 • Richard J3axter raaint11.111ed that eince perrill~e 

t4 Ibid., p.120. 

1 5 Hanaatullah '-han, "W.err1llt:l •arrare am lnter
aat1oaal LAv•, International 3tu.diea, vol.9 (1967), 
pp.10'5-27. 

16 I • .P. trainin, "~eation of auerrill.a wartu 1n the 
Law ot var•, _ erican u.rnlll t Internat n · av, 
vol.40 ( t946). pp. • Aleo aee ..... ·--tal 1aon, 
end s. v. Mallison, "~he Jur1d1Cf'l Stat\la ot 
I rre~lf\r Com batADt e unaer the I nttrnat 1onal. 
llaan1 tariun Lav ot ~ed Conflict" • Caef iftetem 
Rteene iourn!l ot,l~ternattgnat Law, TO .9 (1977), 
pp. 3§-7!: 
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vert unable to aeet the tour conditions, theJ v111 not 

be grBntecl prisoner ot war statue under the t949 ConYen

tion.17 These cond1t1one are not •adoptable to tht new 

oollditione of warfare, apeoiall)' in I(Uer.rill• an4 liben

tion ware ••• there 1• a general Obneenaua tha' 1n the 

centWT that baa elapeed eince th••• oondi tiona ver• 

t1rat toraulate4 1n Brueeela, the rsd1cnl change• whloh 

haYe ooourred in •1l1tnt1 technology and in pol1tioal 

and atrategic oond1t1ona and ide~ta, have rendered theH 

com1t1one obsolete". 18 

lb1e 1d\ie vaa ditteuaeed at the Diploaatic ilonterence 

in two •tagea: firat, in Committee I while <iettling with 

the ecope ot application ot ~rotocol I, and second, when 

drfttt article 42 entitled •New Category ot Prieonere ot 

war•, vaa considered. The 'firat ~•••ion o'f the Conference 

ot Governraent ~xperta in 1971 voa bog88d dovn in the 

contro.er., ot relaxing r~lee tor guerrillna.19 Tbe 

~orweP,ian expert sue~a~ed that the only or1ter1oD tor 

the guerrilla should be me~berehip ot n guer.r111~ 

18 G~rP"ea Abi-Silab. "lars ot Nation~l 11 be~tioll and 
the Lava ot. •ar" • ,Annale ot Intertl'ltional Studitt• 
vol,, (1972), p.1t1. 

19 .~::rita ""alahoven, "lleatf1r:nat1on ~~nd lleveloiHient 
of ln ter!l3t1onal tluman1 tarian .liaw Applicable in 
Armed Contl1eta t Th• Conference of OoYernr.- ent 
.t.X.Perta, 24 •~ay-12 '*une 1971 "'• Uetherlande Jearbgqk 
of International Lav, vol.:). ( 19'71), p. §2. 
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org··n1Mtion, whose o:rdere were t:enerllll1 executed nnd 

vhich• •• fRr aa poeaible, respected the laws and customs 

ot war. 20 jeeiclea beine' aubjective, tbia propoeBl over

look• the icaporle.noe of d1Rtingu1ehin~ guerrlllaa frora 

the ciVilian popul11tion. Undaunted, the i~orveg1Rn uxpert 

&g.•tln, in the second sene1on held 111 1972 put forlh tbe 

e~ggee\1on ~hal ~he party to the conflict, to vbioh the 

gue~illas are attached, ohould need only declare "ita 

comaitaen\ to ~e Ueneva Convuntione and the irotocole 

and need be Wlder a responeit>le conmand". 21 All againa' 

'thie generoua gee\ur• of ~·orway w::e the oon.t.:ntion ol 

\he United •1agdoa that no relaxation ot oond1t1ona w1~ 

regard to guerrillas wae po8ftible. 22 

~he ICRC worked out a oo•pro!Diee between thefle two 

opposing viewa, which waa incorporated in a 4r~tt article 

42 - relaxing eome ot the traditional cond1tiona for the 

eo-called "unpr1Y1leged ~lli&erenta". ~errlll••• 

aocordin, to the suggested comproatae. need not have a 

d iatinguiahable 1rus1gn1a at all the '1mee b\lt were 

required to d1et1n~uish thaael vee troa the ci v111an 

population in m111 tary operations. 

22 I bid. • G.&:f/UO~.l1I/C. 42, p. ,2. 
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!he final Article 44 ot Protocol I l)rov1dea for all 

c 'tpturtd oOilbatanta to bt pr1aonera of war even if 'n•J 
v iola'te ~• lava of .raed conflict, aubject to certain 

oondi ttona. 2' Earlier, 1n the t949 OeneYa Conventions, 

oon.duot1ng of operation• 'lccordtng to the lave ot 'lrsed 

conflict vas made a determinant for pritoner of war 

etatue. !hi• pzoovieion, in theor.y, ie ••rt eound, beiQg 

in the intereat ot all the partie e. lllt exper1 ence ot 

the ~orean and V1•tn• ware had ehown that th.18 p,._ 

condition "'+-8 often sl.lbjeot to lllie1nterpretat1on. In 

th• absence ot an international bod)' which oa11 o bJeot-

1Velf determine the ooapl1ance or no~om~l1~noe w1th 

the lava and cuetoma of armed contl1ct. auto-determination 

by the adveree party ia often a torRone ooncluaion, 

depr1Y1Jt« the Cor.lbatant of prisoner of war statu,. •xt 
prisoner of war atatu.e ia linked to euch contentione, 

tbe poaeibilit7 ex1ete that parties will impose auba

'tllntial bsrdehipa on o·•pt1Yea, juet1ty1~ their behftYiour 

oal7 w1 th uneu.ba•ant1attd alla~&tione agAinet an oppon•nt. 

2' 
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»•n1al of -pt"iaoner o! war etatu.e t~ight be preraietcl on 

ind11idual aa woll ae r,.-rol.lp violatio~a of the lawe ot 

araed oontl1o't ... 24 llow, Artiole 44 • parqraph 2 prov1<1tl 

that violation ot iheae lawa shall not 4ieen,1tle the 

prisoners to the pr1aoner o'f war statue - thua auoh of 

the arbi tn:ey dieoretion has been taken away fro:a the 

.haDda of the de'tailling power. 

Di etingu1ahnb111 ty from Ci viliana~ 

At tbo Diplo•atic Conference. the Vietnam••• delegste 

~·t r Van ltuan~t, 25 agreeinR in principle to the propoai"ion 

of d1et1ng\liab1tb1l1t7 or 00111batant• fro• ciVilian popu

lation, SRYe an ideoloetcal tinpe to it. Me expreeGed 

the view that moat of the ae=abere of the nat 1onal 11 be ra

tion an.iea being weak o.nd 111-armed, o.xplo1ted aQd 

opprea~ed by the 1mpur1Blisto, and poised a~nin•t a 

powerfullJ-Ill'lled en•y, cannot sepAr~tte their nct1viti.e• 

and livee from the c1v111R.n population. un the other hand, 

'the obliga\.ion to ti1at1nguJ.ah, he aaintr.~ined, OUBht to be 

applicable to a\oloh war cri.Jiinrtla. vbo are ::Le,:J~bera ot the 

capt tali at, colotl1al and racist regimes and ae auch vera 

24 

25 

ir1okeon, n.2, p.580. 

CliDH/Ili/SU. :53-6, i.nnex, QfticiaJ, 4ecor4J• 
vol.t4, p.464. ror fUller view, ••• pp. 64-70; 517. 
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cou1tt1~ cr1••• ag~1nat peace and b.lllani if. ~h• 

Vie'n•••• delegate even tube1 tted a draft articl·e 42 ter- -

•teraona ~ot ~ut1tled to ?rieoner ot tar Stat~•·· thou,h, 

of oourae, 1n Ya1D. Uorva¥ too expressed the view tha' 

1n oaae a ooabatMt ia UD~ibl.e 'o 4ia,1l\g\l1eh h111aelf, he 

ebould not be depr1Yed of prieoQer of war atatue. 26 

UltiaatelJ ~\rtiole 44, paragraph ' •erged froa oo-1ttee 

I II ae a coaproa1•: 

"• •• lutcogn1d.:ng, howev.er. that there a" aitu~tlone 

in ar:aed conflicts where owing to the n,.;ture ot the hoe-

t 111 ties nn anaed. ocnbRt,.nt c~nnot eo diet1nguieh hi:'' oelt • 

he shall retain hie statue B8 a comb~tnnt, provided that, 

in auoh aituRtiona he oarrieo hie ~rm• openly: 

(a) during each -,111tllry tut~aRement; and 

(b) durinc such time R.& he 1~ vio1ble to the 

adv•raary while ue 1 s eagaged in " •111 tary

deployment preced1~ the lli\Uneh1ng of an 

.!\ttaek J.n which he 1a to pAJ't icipate". 

~ta which comply w1 th the requ1:re11ente of thi• 

part&gr~ph ehul no~ be considered aa per.f1d1oua vi thin 

the aean1ng ot Article ,7, pAragraph 1{c), which l~a 

.down th~t. feigninr, civilian non-co:nbatant etatue 

c onet1 tutea per tidy. 

26 Statement made by t;!r. Longt'a ( i•orvay), Ibid. t 
p.381. 
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At r•a•r4• "special s1 t\lat 1one" aect1one4 in th1a 

artiole, 1At•rpreta~1ona ditter. ior eoat, it atftG' 

war a ot national 11 ~ration and vara vqed by tbe iDba

bit ·tnta of ocoup1t4 terri tori ea. 27 Yor otbere, 28 who 

abatained. tro:a 9foti~ on the article 1a Ca:aittee III, 

"•pacial. a1 tuat1ona• cannot include my td. tuation that 

vol.lld jeopardi" the aecur1t7 ot the ciVilian pop\Uation. 

they aa1nt&1ne4 that by such a clause the c1vU1AA 

POP\llat1on ot co\mtriea 1n which vara of liberation 

vere or woula be taking plACe, ••• not entared "dequate 

protection. 

Of the two cond1t1oaa of Article 44, p~raph ' 

the tirat one, th"t ot oatT7iJJg ar:ne openly durina a 

a111 tary en~e:aen~, 1a not onl.J natural but uen 

1n•v1 table. .&lt the aecond cond11.1oll, regard1n, viaS.. 

bilit7, poaea probl••· ""oea it mean Viaible to the 

naked eyea or with tbe help of optical •1de?29 the 

laleat1111an delegation restricted the T1a1b111 t1 to 

t.l'le naked eyee oD17 oecauee extending it to 'the eleotro

nicalll o~erated og,ical ftida would ooll aean d1l~t1ag 

27 Co~triee holding such v1ev ve~e: ~YP~. Pte4eral 
he public ot Oe~rmy, .IndiA, :Jorvay, xex1co • ~Y 1&, 
Jugoslavia. the PLO, SOci··liet itep\lbllo of V1etnaa, 
etc. ior detailed debate on the dratt article 
42 in Committee lll •••• Cl#Dli/1.1:1/~ii. 55-56, 
gtt1e1a1. iLfCgrda, vol.15, pp.15S.87. 

28 lb1J. 3ee explannt1one of vote by th• delegatee 
ot the Un1 ted ,.,int'do::a, Urw.gua,y, :)pain, Au etrttlie 
an~ Areen~ina, pp.156-66. 

29 Green, n.tt, p.t4. 



th• 11\pact ot \hi a .. 11'beral1seu" 9rov1 at on. 30 on tbe 

other ti\Nt, ~ht UDi ted 41~dom argued that e1noe 

electronic devicea were eo auch 1n u" in asodern armed 

conflicts tb~t it muat be lett to oombatanta to be 

mind£~ of being under vieual obaerva~1on.' 1 while 

carrying their ar:~• openJ.y. Mow, ilhioh 11lterpretation 

will co•• to be ~eenerall.y accepted, \lme alone 1tUl 

tell •. 

The word "4eploy:saent • used in Article 4-i, p~:.ragraph 

3 1a ot crucial but controversiol n~ture. •crucial • 

becauae only by d1et1ngu19t-1~ himael t from civ lliane 

can a combatant acquire priaoner ot ver atatua,'2 nnd 

• controversial • beomuae the term .baa been a\lbjected to 

VarJihB interpretation• by stateR. Tbe Jo•ederal 1'epub~ic 

of 0.raaQ1, Japan, etc. int•rpreted it bro~tdly to aean 

ao.y 2111 tary movtt:.Jent towards a pl·;ce fl'Oil which attack 

1e to oe launcbe4. '' On the other hMd, i:igypt inteJ:t

pretecJ 1t narrowly to mean "the lAat al.ep in the 1Jimad1ate 

and d1~t preparation for Aft att~ck, when combat~nte 

were taking up their fi rin~ posi tiona•. ' 4 The narrow 

30 ~e. State.Jlent made by ,).LO represt·ntattve. 
Cli,l)lt/Ili/Cl\. 56• n. Z7, pp.18)-84. 

,, A.27, GD»U/II1Sll.55, p.157. 

'2 iriokaon, n.2, p.582. 

'3 a. Z'1, CDUU/III/JR. 55. ::ee p. 142 for atatment 
made by s. tt. ~D.oembergen 04etnerltulda); p. t 50 tor 
etatement made by George Aldrich ( v3A '; pp. 151-52 
tor etateaH:nt made by 'tervjuki .ialf&1 {J~pan). 

'4 Ibid., p.160. 



,, 
1a,erpretat.loa, 11ke "'•' ot .Jclpt, •••• the did1ao't1oa 

bet we• o1 Yi11ua u4 o•ba,aata '" 'bi.o beoau• tbe t110 

&N 41tteren\1ate4 oaq at '\be lut -'ta«e ot ao,ioa. lkt 

aocordiQ« ~,b. -roa4ar 1a,erpre,atloa, alae• tb•'ooa-.. t.- •• requiNcl '• 41n1Dcl&1eb the .. lYea fl-ea tbe 

Yery firM etqe· of aot1oa, 1\ 1• l1able -. be ldau .. a 
bJ ata\ee deftll• pli.eour of •ar atatu• 

U~ader the Protocol ~•bera ot aatioaal. llwntlon 

ao-. ... ate p\ a better 4eal 'haD sembera ot tbe recuJ.ar 

araecl to ro••· lailure w Mf11 acaa ot tile eeaeht.1al, 

1i l'ad:i tlonal ooncl1 1i ion• in '\he oaae of perrlll••• 11J(e 

eJt.ap,1ea tna vearloc d1-'1aot1ve Wliforaa, •••ptioD 

frota carrying arae osa•nl¥ except under tvo, earlia.

meo\i.oned. ai tua\iona, e. so._, ia 1101. oona14ere4 to tJe a 

pert1d1o\la aot aQd tbehfon doee aot clepr1'Ye th• ot 

tbe pnaoaer of var atatu•• vhereae sa!llbara of ra«'llU" 

armed foroee woul4 lo" tlala atatua Wider like ooadl ~ion a. 

AD aa~1IYO~Bl7 worded•'' \boYCb poteotialli a 

procreaa1-we, aea.un 1a atated 1n JarasraJ>h 4 ot thia 

artiol•t •[iJ coabataot who talla 1ato tale power of aa 

adverae party, while failing ~o meet the requireae11te 

aet · tonb 1n the ••ond aen~.eoce of para«rapla ),. •all 

toretiet bia rigb.' to be a prieoJWr of var, bu\ h~ ahal.l, 

DeYerthel•aa, be g:l.Yen protection• eq\li.Yn.lent 1a all 

35 See n.27. C~Ui:l/1Il/SR.56, for larael a.A4 1\alJ'• 
et&nd, pp. 177-78. 



r•apeota to thoee aooot4e4 to pri_,nera ot war b7 the 

1'h1rd Oonvent.ion ao.cl b7 ~1• Protocol. Th1a proteo\1oa 

1acl\lclee groteot1o.na eq\d.Yalea" to 'iloM .ocoNee! to 

pr1aonere ot war by the !bird Cooventioll in "he oaee 

when •uoh a peraoa 1e Vied u4 puiabed for aDt 

otteao•• he haa COIIIlltWd". If 1' 1• .,, thea wbat 

dltterenoe reaa1na betv .. n a prisoner o: war and a 

priaoner aot aeoorde4 priaone:r of war etatua? 'l'hle 

proY1d.oa 1e nppl•eD.tecl by Article 75 of ao\oool 1, . . 

which pl"Ovide• "lwldaaental Guarantee a .. to all t be 

CUlpture4 peraorutel vi thout aJ1Y 41-'l,.tion. J:nua, \hie 

prow11ioa, broadly interpreted, ca~ be a great leap 

forward i.n aocorcliug h\D&Ae treat3lent to· aa m&Jq oate

&Ori.ea of ooa~a'aa'- ae poee10l.e. 

Paragr~tph• 5,6,7 ot Article 44 merelT reatflra tbe 

ex1et1D« lav •• regards oomb&tanta. P~~raph ' torb14a 

the 4etain1n« po,... tl'OII torte1 t1ng the priaoMr ot 

wu etat\ola oa the grounde ot the paat act1v1tiee ot the· 

a agtued priaoneJ" even when ne 1• c~pt\lred while DO\ 

·~aged ta an Attaok or in • a111~er,r o~er4tioa prep~ra,ory 

to aa a'ttaok. thie artiol• etate• that pe11ragraph 6 is 

vltbo\lt preJudice to the ri&hte ot 'boee who haYe been 

aocorde4 prieooer of war at•tue, under Article 4 of 

the 1949 Pri•onere ot Wid" Ooavention. The tr~~d1 tional 

condition of Year1ng ~D1forma by combat~nta, aftBigned to 
'J 



,, 
\he ,n«Uar. u&.tora-.1 arae4 waite ot a pan)' to ~ 

conn tat, Nsat.n• unchall8•4. ' 6 !he la•' paracrapta ~~ 
Arl-lole 44 epec1fioall1 ae111.1ona that apart fi'Oa thoH 

oatecor1e• ot pereoaa prov14•4 for 111 Article '' of the 

.. t~ria\ u4 · •eoolld t949 GeaeYa Oonven\ioAa, t tlOM ••--
. . 

\ante who ooae under the new clef1D1t1oA ot araad foroee 

under_ Anicte 4' ot 'h• Protocol sh~l ateo «•' 'h•. 
~--tit' of the pro\.otlon 111 caee '~•.r &J"• voucJe4, eiok -~ 

o.- •1pwr•ktt4, wader th• tire' ,., t949 \lonve!R1on• 
,. 

lal'iler, 1nternat1onal law did not reoop1• perr11lu 

·~ aeraO.ra ~ !Uk'\ional. 1l,btlra\J,on •o..aont• •• OOIIba\aAt•• 
.. 

~&&\ aow l&A4er tb.e Pro~ol. th.eae ooabatanta are accor4e4 

pr1tw6er of war ate.t.ue ~rov1aed the~ · 41atiqu18h ·\n•••lv .. 

froa ,_, o1vU1aDa •' par\io\llar .,..... th\la 1' btaaeti \a 

·- ;.~ .. eorabAtallts• •• ~-1~1 ~~ o1vlliall populatloa.,., 

Artiol.e 44 sraftte pri.oner ot war .tatue to -~OO•ba

tote fi«h\1• tor •'1~ul. liberation ei t~r aga1ald a 

colonial power or a«8.1na\ aA oocap)f1DC power. Y•~ it 1a 

not exh•••'1•• ill ite acope. What about guerr1lla.e who 

t 1«h' ·· tb•J. r on ~YerDBeDt bUt where aucb a sonmmeot 

h... ooa• to power vi th the help of a forei&n pow•~ on 

--------------------56 Paft«zeph 1 ot Ar\lcle 44 ot .t>J'Otoool I. 

'7 Stateraent of tbe V1etEU~~Deae 4elt~gate, Mr. ll«'lJU 
Vu Luv, CDD11/SR.41e Oftlo&tl fltog!'de,vo1.6. 
p.15,. -



6' 
l4eolog1cel grounda? Here, guerrilla• t.iKh~ acA1na' a 

~ver•eDt, which 1• cot ot the ohoioe ot the aajor1t7 

ot tb e peopl• bu\ ia atroDg1.7 backM bf the a111 ta17 aipt 

of a forel~ power. 11111 ~hi• be re@'l'trded aere17· •• 

•t•\erftal lnaur,enoJ•, thue dea,lQS 1t the international 

otatue, ' 8 or will 1 t be raiaed to 8\lob. international lnel 

beca\ol8e a foreign power ie 1Aterven1ng? Here, nel'h•r the 

"whole people•. are f1«ht.lnc nor _,.. theJ f1~'1D« A«aln-' 

& •toreip IJOYWDieat•. lJUOh ·a peculiar, thoUCh OVI"elltly 

~a recurrent, pk .. enoaaezaoA regre~ \a&Jlt cloea aot find an 
.\ 

expreaa aention 1n .Protocol I. 1' 1a e\l•lttecS that th'e 

beufi ta or \be t949 O.ne'Ya Jonvent1ona and the 19?7 

rrotocol aua~ be extended to aucb e11.uat1ona vhioh appear 

\o A&•• o.ooae a ooaaoA pheiiOiaoDOA in 'n• oon,•po1'81"7 

vorld t~roY1de4, or oo\lrse, the7 too •a.t.iefy the ooad1t.1oDa 

'8 A caee for wob a a1 tuatloa oaa be ••!!• out under 
Article 1, parasr*ph t of Protocol II. It aaye, 
"'tbia Pro ~col, vh.1oh 4eYelopa aotl .up t)lemen'• 
Artie i.e ' comaoD to the Oeaeva ConYentiontt of t 2 
A.Uguat 1949 wi tbout aoc11f71UC 1 \a ex1a1.1ng oond1-
tione o~ application, 8hall apply to all arae4 
conntcto which are not covered by Article 1 of 
the Pro ·.ocol M41 tion to the Geneva Conventlona 
of 12 AU«U•' 1949, and relating to the ?rotect1oO 
ot V1at1aa of lDternatlonal Areed Contl1cte 
(Protocol I ) fU\d wm1cb tue place lD the terrl
tol'J of hilh coatraot.ing peJ"ty ~tveeA 1 t., araecl 
toroea aDd. diasident armecl !oroea or other 
orgaais" araecl groupe vtlich, Wf4er reapooa1ble 
com~~. eserolae auch control over a part of ita 
~errttory a• to euble th• to carr_y o~t susd.alned 
and concerted •tlitAry o~erationa and to 1~pl .. eat 
tbie Protocol•. 
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1 'lid dotm in Article 44, para~aph 3. Ch•p1ono of 

hum.nltarian law s~pport euob a broad interpretattoo ot 

'he .L)rotocol. 

SolletL'Des the a~a\ue of •• oaptw-ecl coa'batu' 1e 

hot. iaadiat.alJ clear and a ju.d1ci1ll ~1"10\mal baa t.o 

datenn1De it. !neretore, what pl"'tect1on ought to b.

afforded - the .. captured peraona? 1'he diplOIIlatio 

ooA.tareooa 4eO&tecl th1e problem}9 ancl ulti:~atel7 1\ 

aerely reaffirmed the law •• it o•\a1Da ~•r the 1949 

Jl ri_,ura of .war Convent.ioa. 

Under the Convea\ion, 40 a captured ~ombatant is 

-pre.,.ed to be a pr180Der of ""~" it he himeelt old.ala 

the nat\la or pr1eoaer ot war or if he appeare to -.. 

entitled to suoh a atatae. 'ril1e might bring 1n ihe 

aubJeotive eleaent. w.i. th re~ard to the P,l"ant of temporary 

------------------
'' 
40 

See, draft article 42 bia, "Prot.ect.ion ot l'ereona · 
tekin.g p~ in hoetil1tiee", CDUH/000/260, -
Qff1eial llec·orde, 'Vol. '• pp. 189-90. 

Article 5 ot the 1949 Prison_.a o-t War Ooavent1on 
proY14ed: "8hould lll'lY doubt art• a.a to whether 
perao~ haYing ooamiited a bell1~rerent aot and 
hav1zw fall ell into the haqd a ot the eMmy, belong 
to ai'Q' of· \he oat•gor1ea en1o111eratecl 1n AJ"\tole 4·, 
•~b per.oAa auall en3oy the protection of t.bt 
pre•ent Con•ention until eu.oh tiae ae "the1 r · 
atatua baa b•en deter:nirud b7 a coapetent tr1 bunal "• 
Al:.ost. "the saae provleion i.s made in .Protocol I, 
Article 45, par&&rat>h 1. See Appendix 
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pr1eoaer of war a'atua, tor ~he oapturintt state raq deDJ 

the poeeib111 t7 of eucb ·• &t8tue. To fJO•e extent thia 

au,,eot1•• •le~ertt haa be•n •••~•4 by a further 1~a1a

\ence 't~at aw:b pneoner or war sta'u.~ ebould. be rranted 

"1t the IU"\.J oc vh1ob ne depvnda cla.itae aucn e'atu.e on 

hla behalf b7 ao t1fioat1on to tbe det'lift1ag po•r or to 

the pro,eoting pOWC'". An6, n.lw.1e ill caee of do\.lb\, 

taYoL&n.ble ~re•t·n•nt ia to be g1Yen to the C~ipture4 

coaa.'aA'• 
41 

Wll••• a ooapaten\ ~u41c1al t.r1 nuual 

4 eo ide• otherv1aa. 

M JU4ica,1on on rr1 ~ner of ~ar ~JtAtu.s to 
be .?r1or to ~rial o~ Cl'1a1D.al Charg": 

:!Ome of the hostile aot.iYi ties o~ the par\ of 

. ooabatan~• are e:&e!Apwd troa the punlev ot cri,m1nal 

law. •• 'heile acttnti•• are re~arded .!19t:I"A 92n of 

TTiOdern wftr!are. .1'ntrefor~·. vhea \he pr1froner of var 

ata · ue of a oapt\lred coabatsnt 1a in .diapuw. a p.ro•laiDn 

1a macle that. this d1•put.e be aettled before bia trial 

oa or1'1'!11nal. char~••· ~o 1n3eot aoa• ob3ect1v1tJ in euoh 

cleterein··tion, a i.."!•l1·tbl&g~tgrr prorleion 'baa be• 

•ade iba~ t.be reprea.n•t1vea of the protect.iq pover 

ehall. be nt1tled ~o attencl \he proceedinga. a&t th~tt 

proYiaioa ia undulJ d1l~ted by providing tha' wheo a~oh 

-------------------41 1urael, 111 tne pleouy me•ti.al declar•cJ that. the 
Obligation 1.0 4etermine the a\atua bt a coapetent 
t~1~nal arlaea "oDly where an objective doubt 
e.~o1ata•. o tber"iae thie preaaaptioa s.a to be 
"1nva11da,e4 ab-1u1t1o"• eee CDDH/SR.41, qt~~W.!l 
_!ecor4a, vot. 6, p.189. · 



proc .. diaga are hel4 &D-O!!era in the 1ntereat ot atate 

aeour1tJ, the repreaentative ot protecting power vlll 

not .~,end it. 42 

If ~he trial for det~nain1~ priaoner of W'-lr etatue 

ia he14 b•ton ti"J1D« \be oapt\lred oorabatant .tor any 

alleged or1•1nal activitJ, tben the orta1nal cnarcea 

will not rtraa1D au tRainable. 4 ' Bence there waa general 

ooaaene\la tor lmpo•ln, thia obligation in Oom·cittee III 

bu' th1a prov1a1on could not ba preawed too ftar tta judicial 

proeedarea clitferecl frc. aatioft to nation. 44 Uenoe a 

suae1-2bl1B!tO~l proViniOD W~a adopted. ~~1"18 propoeed 

4eletS.oa ot the .eeo~ part of Article 45, paraer••" 2 

becau•e it wae onlt an expectRt1on and not 1\n obliga t.ion 

on- 'b• captor, 45 a t10und pro_poaal vbicb ••• ai.U"pJ'iaiDgl.y 

aot h .. decl. 

~hv pro vi uion regarJing .... 1.-..""'"...,c-.r.ua_er._~ proceediQga i a 

adopted froa 'h• 19-49 ~1110nera ot -.ar Convention. 46 

thia proY1a1oD. ia prone to be a18'laecl, 1ntrodua1uc ae 1\ 

4oea, albjeotive elemente in the prooeed1nge. 'fo redu.oe 

the po•a1bilit1 of holding a trial in vbich no represeo

tat1Ye ot proteo~1ng power ia •llowed. an ~endment WAe 

•2 See, !eltt of Article 45, paragraph 2, .AppaDclix B. 

43 Green, o.11. p.15. 

44 c~~/J~.41. n.41, p.15S. 

45 OD.ilH/lli/ .; .. ,. 48, -QtfiCial neeorda, vol. 15. p. 10J. 

46 Jee Article 105 of th• 1949 i'r lsonern of iiar 
Convf!-nt1on. 
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:aoY .. that in euch 11lat&AOee, the IC!\0 be· allowed ~ a.twnd 

t t. prooeed1nca47_ J.n c•er!L• he&rettably, DO coneenaue 

ooulcl 'be AJ"r1.,e4 11t. Had tbe a:aend~nent been eccepted, it 

vould have aarl(ed an iapronaent over '\he exllilng law. 

I\ :vo\lld .. hue olw1•'" tbe a\&Gh reeented preee~»e ot tbt 
: ·~·.-. .. 

·0 . 

- ·pl"f)\eatlag povera at t~e procee41~, replacing 1t by • 

obJecttYe ioterna"tlonal body,· the ICl(C. In 8\loh a oseee, 

\h••• there would have been Do 1nft"1Dge:nent, real or 

1tlagt.ned, pt aaat1onal eoYer•ianv. 

·s.a•tiaea, ~•n a capt~r•d co~batan\ 1• not en\itled 

to prlsoner ot war ata-:.ua and, he aha'll have tb\l ri~bt 

a\ all t.iaea \o the pro teot1oa of Artiole ·.?5 ot tile 

trotoool. Artiole 7; proVide•, 1npr ali&, t.bat tne 

deta1nir.tft poV.r ehal.l_ reap•t. the pereoo., honour oonviotione 

aD~ rel1~oue- praa,to•• ot au.oh p..-eone ~~t.ncl lball ao' " 

1Dd iollge in. iaur4er or mal treatment ot the oap~t.tred peraon 

ia lta C1la1.oQ. lleooe an ·all embraG1Jl8, coriprehenaive 

ooaoern le il\corporated lD 'h• Pro toaol to cover all 

oatecorlee of ooaba,anta. &srlier, the ·right of conm~ni

cat1oa waa denied to a number of CBte.:or1e• of OOilltat~ate 

like epiea, .abote~a, pereoDa •~epeoted ot 1ndulg1Q& 111 
•. 

. 48 
aotivi'\1•• hoatl.le \o the at.at.e •a a.ourity etc., vbich 

47 

48 

.-e~rae'Dt va• 8Qpport.e4 bJ -Belg1uat, oaa.aa, ~n.t, 
lederal Republic of Qe:r.aaay, Ghana, .Greece, Ireland., 
Italy, ~etherlu4a, ~•• Zell.laAd., ~bQ, ~&in, 
~aa, a.teden, u.~. and -'ort.hel"D Ireland and U8A. 
See,- CtiUH/111/260, Qft1c1.al Beoor4a, •ol. '• add. 1. 
p.t89. . 

Jee AJ-t1ole 5 ot- the t949 a.n .. a Convention rel !it1ve 
~ tne .a:~roteotion of CiYil1tan ?ereona 1a 'lime of 
iar. 
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lla,urallJ en,a1l.ed aYoldable bardah1ps to t~ .. cateaor1ea 

of pereoae. .d&lt nov, #t1ole 45. p&r-«rapb } aooor4a the 

rlcb' ot com:s~n1oat ion to al..l \be oategorlea ot per eon a 

•.xoept sp1ea beld in oooupied wrri~ry. Tnle 1a 4et1n1\elJ 

a •'•• tonw4 ln 8Clel1-ora\iAC the harclshipa of oapt.uNd 

Spit• 

Aap1onage ia •n 1D4iepeDeable feature ot warfare 

fftll 'ill• Saa•orlalJ the aoc!ern teobniq..ea of warfare 

bkYe oDlJ ~OT1de4 ultra-powerful ~et.noda ot m111tarJ 

raconaalaaanoe. Bell18*ren\a 'rJ to apprehaD4 aaoh 

o'b•r• a fu\Qra ao••• aDS try to rend41tr the opponent• • 

ottenelva power 1nefteo"1ve. ~pion~ voa raapant 1n 

World war II. when f•oua ap1aa like ,.:ata Harl aad Dll8ko 

PopoY rendered lnYaluable eervioe to tha fighting toroea. 

B\lt then, •o ie to be re«arded a epy? •A apy ia a 

pereon who, 1n cl11f8ta1M or \ladel' tala• pnt.enae, •••• 

i.Atoraa1.1on ·w1tt1 the 1atent1on of coaal.lnicati.Dg 1 t to 

'be eD~. •49 on a1a1lar linea na the def11lit1on 

adopted l-lDder ut.1c1e 29 ot \be 1907 H•~• bculat1one 

on .Land -.rtare, "CI/ person oan onl1 be ooneidered a 

•11 wbe~i, aa'1og ol&D4ea\1n•lJ or on false pretencea, be 

obtaS.ne or edeawou.ra to ob~a1D 1nfonaa\1on S.n the, 110ne 
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of operations of a belli~r•nt, vith tne intention ot 

comaunioatins it to the hoe~ile part,~. Tbus the 

olandeatine taanner ot obta1J11ng 1uforzaai10n, in the sone 

ot op•ratioA of \he opgo4en,, with a Yiev to cosa~nioat1n1 

aub 1ntoraa'\1on to one'• ova araed fo'11Jee 110 ae to wreak 

1:)\e 8ftCIJ froa Vi thin, Chat'SCterise \he 8p1ea. 

International law offere no VBlue-jud~~•o' oa 

• spiollage • bu~ a •P7• when oa~t ur ed, oan be puni•hed tor 

t be act beaauee ot the 1Db.ereat clanpr poaed to *• 
oppoQent eta~ete aeour1·ty.50 "&at, the 1907 ii&«Ue ReB\'-

1at1ona provided that vhen a .,, waa oaptuN<l while . 

1114\&llr1.ng in the act or espionA~J• b.e ~ould not be pUDiahed 

without preYiou• tr1a1,51 nor oould be be held responsible 

for aote ot e•ploaqe \hat he oo••l"ect• after rejolJUJ~« 

the amy to vhioh he belofll!a. ~l1J0, he cannot be deniel 

prJ.eoAer of war atat.ua vhea cap\w-ed on ohn.ra•• o~ 

espionage c~~itted b.r bta betore rejo1Dlns hie •~1.52 

50 lor furt.her inforsation, ... lJII.a.ter, n. , ... · p. '29-)'J 
Mejjo\AC'll and ze11c1uo, ~av aDd. 11l11lwt · u c 
2;it} ( London,• ~•v Haven; e vet. :1 ?r••• • 
1 1 • pp. 559-60a OppeDbea, ln,ernat~gn!). Lp• . 
I.au~erpatob'\ ••· 7 edition ( Loiidonltonpaa 7 ntn, 
1952)' pp. 421-28. . . 

51 Article )0, 1907 U~ue ie~ulatione on Lan4 
'Warfare • 

. 52 !bid., Article 31. 
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There waa ao ezplic1 t ••~~ 1011 of ee])ionaae in the 

t949 .Prieonera of lar ConYention. it'en the categoriea 

ot 11ld,1T1duale who fall lf1 tbill Art1ole 4 ot the Con•enUoa. 

are denied Jl"ieoner of war at•'"• if at the ti.•• of 

npt~ ~•J are 4reaaed in oi T Ulan clot be• ao4 eQg.a•Cl 

la the. taR ot ••plona.tt• 1n a ho «~tile t.llicerente' •a• 
of operation. !he ICRC wanted to reat!ina thle part of 

law of war relating to ep1ee an<! oone1quent17 1ooorporatect 

1 t 1a Protocol I. AMiole 40 ot the draft Pro\oool I 

4ealt wi ttl ooabatante who. reoogalsable as &1lCh, enter.· 

the en~7 controlled territorJ.a.nd elttier "«atber or 

att~pt to pther a111tflry information for further . . 

. ~rafte.isalon or, cleatx-o.r or ~tte~pt to deatroy a111,tary 

objtc\l'"a•. 5' Tmaa, it 1e obY1o\la thft~ the IOBC dratt 

4eal t ~ot oDly with eapion~e but a1.~ w1 th .. botage. 

However the ~1~al text dropped the latter and ·exclua1vel7 

d•al t w1 th ••lUOAaSe• 

larasraph 1 ot ~tiole 46 proY14ea ·~!7otw1tbatanding 

aQ7 other ·proY1e1on- of the Conven,ione or of tbla Protoool, 

•D¥ ae.caber of th• ~ed forcee of a Party to the oontllot 

whO falle into the power of all &dYer .. l&rtJ wltile engaaing 

1D eeplonage ahall DOt have· the right to the etatus ot 

prieoaer of war and aey be treftted ae a epy•. 

5' zrit• 4alebo~en, "•eatt1r.a~t1on and Develo~ent 
of Internat10ilal ii•aAi tarian Law Applicable 1D . 

·· Ataed Contlicte ~ 'fhe f1r•t Jeftsion of tbe .C1plollat1o 
Conference, <Jen«a, _20 FebruarJ-29 -March 197•"• · 
Nether ands Year k or In1ern~tional tAw, vol.5 

1 
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!wo olar1tioat1one •••4 to be a.wte. lint~, the 

wor<te •aotw1~ha\and1Dg atq other provtaioll of the Coa

Yentiona• iapl.J a retereqoe to Ar\tcle 4 of tbe t949 

.Prteonera .Of ., CoaventiOD lfhicb lQe c!QWD. oenaJ.Il 

pNOolld1~1oa.- •'1'11"8 'be o•plier the.reot 'o pzileoDer 

of ·..,.r atatwa. a&t apart troa tbia, aov ·the ••b•a ot 

"arae4 toroea" falling 1Dto the oa\egol')' of ep1••• 1DOlu4e 

'ho .. tightiDg tor national_ liberation, g11err111u, 

~ea1ataDo8 fS.Cht•a •'c• All tbese are laot eat1tle4 -

the pr1aonet· ot war atatu1, 1f oApt\lre4 while being engaged 

in eapiouage. '.Chey. will.~ treated under tbe or41urJ 

lav of the laact. Ba&t e••• th"e epiea wUl eajor oertalD 

functuental. RUaranteea under Article 75. ;·he secon4 

_ c 1 ar1t1oa\1oA ~1ate • ~ tbe , ... ~1o~ •• to wbo •A¥ be 

oalle4 a epJ. ~be Protocol ia alleat on th1a point. 

The z-.a1A1ag paracnpha of Article 46 oal.J o1ar1tr aa 

to vho •&7 B' be oo~.S.clere4 a SP1• Couequentl,J, 'h• word 

•apJ" 1a waecl in the ••n•• at-tributed to 1'\ in Article 

29 of the 1907 Baaue aegulat1.one on LU4 -.rtare. 54 

Wba't d1fterenoe 4oe a th• war1ft« of nplar •111 tar7 

w:aifoa make oil ~· a\atu.e of a II'PY? If a ••ber o~ the 

arae4 toroea of a belligerent, while gathering or att•pt-

1ag to «ather 1nfol'llat1on, 1• in the \uufora of hla anae4 

54 See pp.71-72 of \hie chapter. 
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toroee, then be 1a DOt considered •ae engagins in espionage•, 

and oooeequentl.J is not regard" •• a •PI· flu.1e n\airU.og 

hi• pri.oJMr of vu etat\le Wlder A:n1olee 43 and 44 ot 'b• 

i-I'Otoool" ieeentlng Ulie rather a1epla.oe4 taphdle oa the 

.,anac of 1lllifone, oer'a1n oo\latri .. like Spa1a,5 6 · 

f1etn .. , 51 vant•d the requtr .. ent to be deleted sad, 

1uiead, waate4 a rect~Airem•n' of d11tiJa«Ulah1DS 'h•••lYee 

troa o1v111an pop\llation bJ p\ltt1Q& on a clearlt v1e1ble 

badge. Iu e\\Oh oa••• ep1ee were to reta1a prieoner ot 

war lltatua. Tbie propoe1 tioD waa aupported '-7 Algeria 

and hoaani.a. nte VietQUleae delegate maintaineda ... hat 

41et1oguiah•• ••p1oDage t~ the legitiaate que•' tor 

a111tary lnfor.atioD 1a ita otandeatine nature•,58 but 

e1nce 1a ao~ of present day ware V&«ed b7 the peoplee 
. ..· • J- • . . 

··t1«ht1- tor eelt-aeteJ~aiutloa, it 1• •itticu.i·t -. 

4el11l.k the .,t1Yi t1•• of the liberation ante• ti'Oia '\bat 

of 1be llfe ot. tl1e o1Y111an population,. tbere ia DO Deed . . 

'o au• a· .requir••nt of war1D« uattoaa b.oa\Uie 1 t 

wo.al.cl 4epr1n a grea\er awa ber of peopl•, •ek1aa to 

colleC1. 1ntoaa'l1on. troa the en•1• of their otherv1ae 

leg1\illate etatue of pr1eoner of war. lnetea4 of 

55 See the text of Article 46, p!lX"aarapb 2 in 
AppeD41& B. 

56 ;.lee CUUR/111/213, Otf1c1!!l ,•\fpoEcif• Vol. J, p.1T4. 

57 ClJDH/Ill/245, Ib1d., p.175. 

58 C~lll/111/~. ,'1, QfficiaJ. .decord ~. p. 29'· 
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eap&aa1·111q · oa '~ ~eBl"1DC of wutora•, the rectld.r•••ta 

ot beloa,in« to a a111t&~7 o~i&a,1on ~a4 uD4er a 

reapoDeible m111 tar1 coaaaaed ooul4 be UMd to ••~abl1.tl 

. ·•l••tt.efaotlea, the .....,.. •uttoa • oo\114 oot M 4ele\e4 

from •h• ttaal text. It• re\eat1oa vae euppo~e4 oa the 

«roaa4 'tha' •t.tae 1ntenttoa va• not to alter the law • 

tu •• olaae1cal oaaea of ••p1oaage were ooaoerned INt 

to·.tto_. p~•eotloa acatae' .aouea~loaa of eepioa~ 

for rea14enta of •• 000\.\pled ~el'Ti to17". 59 

· lA terutt\1oAal l.aw atforda DO protecUon to ibo .. 

eugagecl 1a eaplonage. a.tt it euob. oolleot10fl of 1ato~~o-

. a&iioa 1• c1oae openl7,. thea tbe a«ftbera of aN .. foro•••· 

reeiclent 1D the occupied terri torJ, are pzoo'teoted ta 

•• auob aa \he7 •~ uoordecl pri-.oner of war atatue uDder 

the Protocol. It t.he ••bera of araed fore•• •Plo7 &D7 

~alee pN'teatio• or eagage 11l ctandeatille act1Y1 t1••• 
- - ' . 

the7 lo .. the pr1Tilege4 atatue. 'thue oolleotioa ot 

1DfoJ"PDat1on Wl4er a 41tterent ••• or b7 uel~ ~orge4 

t-oowaenta, oarrylng of ob~eot1onable artlol.e, eto., 

reeder ''- eapioQaCe aot1v1 tie• na ol&Qdeniae. It 1a 

b\l' nat\lral tha' all eep1onage 1e clande•t1aa 1D nature • 

bu~ vha• 1• •'-'•P'-4 here 1-. .io •.x~end the prot.ot1oa 
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1a tbb• 1aetucea where the1 ha•• beea oarnect ou1 op•l.J• 
' 

eo u • l»r1Q« at 1•••' a bd4tul of oomlu,tuu uo4ar 

the --pu.J"Yiew of Ule Protocol. aa' in all the ··oaaea a 

tlmd•eatal ooncU.tioa •aa bee~a iapoaed -~at to be treated 

aa a •P1• the pereoa conaerned auet lJe apprehended while 

aotu.aU, encaaecl in eap1onage.. He. oaJuao\ M ~epi'1Ye4 

of hl.a ~1•oiwtr of war statue tor aDJ of tM aot1Y1Uea 

he a1abt haYe enaas.O. ill befon b~a appreheuioa.· tbia 

.antola app11ea to tbe ae=bera of araed tore••• _ o1Yl11ane 

-__ 1a. o~t&PS.td terri to17. .beiag excluded froa i.te ptn•vie••&) 

thentore, _it c1Y111aaa are appreheDdecl while engac1DC 

- 1a eapS.oaase, tbeJ v111 aot be g1Yen· priec>aer of •r 

etatu• b7 tne captor atate. 

a&t wha~ 1a 11he le«al -'• t .. o'f a ••'-r ~ .,...4 
,· 

fct.-cee who le ansa~ 1a· eapt.oa-tge lna\ .18 aot a resident-. 

of tbe OOOllpiecl 'Cerritotr? Art tole 46, pangn.pb 4 ~ 

watob a4dree .. • th1a pJOlJlem, prov14ea a lo&ioal ~tena1on _ 

~~ Art tole '1 of the · !901 Hque lf.eplli tiona- oa Land 

Warfare, ~ the oocu.p1ed terr1torJ. Under it, auob 

peraons OaAQO~ be dellied priaour of W&l' ~a\\la on 

aoooWl' ot .a\a of eeploaase cQIDS1\\ec1 before ,b., r._ 

3o1M4 \beir araed torcea. Only it the.t are cn\lllht 

vtu.le atill egaged 1n ttepioru•g• and before 'h•J re

joined their araed tore••• can 'b•J be treated &8 ap1ee, 

'b~ depriving tb• of prisoner of war •tatue. 

60 fh1e 1a .o beca\lee th• part J •ection 2 of tlle 
Protocol deale only with ~oomb•t~nt and Pr130ner 
of •ar .At\tu••. 

. ' 
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Uacler \bee• olrc\laa,ancea, two probleraa crop 11p; 

wbo ie • be considered a resident of the ooc\ll'ied terr1-

tor.r, and when can he be •~1d to have rejoined hi a aree4 

torcea? · 'rbe •pporteur ot Cocaait\ee 111 noW 1n hie 
. ,, 

• repor\ t.ba'l \bt "ree1dent" ahould oonaote Onl.J •uaw 

or ordiDa%7 re.-14ent' who 1e not expreaelJ •nt into 

oooup1ed terri tory for QJ1n~. ~ob a meq,D1ag eee~~aa to 

have been at,aohed to the word •resldent• 1D Article 

46 par.,rap)l ' vh•.t• be oaa•• aoroae 1nto:r.aa,loa 1'alu..,le 

to h1a oWil armed tore••· But lf ne 1e epec1allJ aeat 

troa. outeide area ~ the ooo\lp1e4 terri tory tor tile 

p\lrrpoae of apJlft«,. then ha 1• · .aot to be regArded •• a 

"reeident", and ooneequentlJ lo••• the protection atforde4 

\o prieoMJtl ot war. Aa ~o tbe eeooad p:mbl• of •rejo·1D1DS 

the arae4 foro•.'. the iteport "u..geate4 that when the fiPJ 

~eaeee to eapge 1u eep1onage, be would be con•1del'e4 to 

have rffJoloecl hie arae4. toroea even it he oonUau.ea to 

realde 1n the oocu.p1ed wrr1to17. !he e~ac•ent ceaaea 

whell the 1atonsa,1oa s•tbere4 haa been coukunlcated to 

1.he araed toroes 'o vbioh. the apJ belcoga. Nq other 

1n'\4tr»re~at1on WOl.ll4 •bJeo' the att~ber·a of e.rme.d toroea, 

over a\a,y1ac 111 the ooo'lpied ten·1tory, to the charge of 

·~ag1ac 1a eep1on-«e and 41aent1~1• bia to the priaoD•r 
. . 

of wal" eta ~ua, becsuH otherwise the captor ·.tate caD 

alway a maintain tbat · e\lCh a reeideAt naa not Jet rejo1ne4 

nia arae4 toroea. 
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l!EO!IW"i•• •1!4 l!1'91ler ·of W"tJ" :&a~pl 

& ra41oal cnanse ha• oeea brought about by the t977 

ln,ocol w11.h reguc 1.o the legal a1.a,ue ot aerceatar1•a. 

1\ J.a well-kDOwa, ~erceGariee are tnoae pureon• vbo are 

•tute4· bJ \he deaire tor 'I)J'l Y&te «aia, wal1ke ep1es, who 

a..-. rao ~1Yated b7 pa,rlotto ... 1~ a.&t 111\ernatlonal 1 a.w 

4oea ao' dia\1agu1ah l»etween t.be two end botb of \bee! 

•~tegor1ea are deiUed the auch coYeted prieonef" ot war 

•'''•·. Art~le· 41,. '-~- 4ea11nc wi tb aei'Otuaart• •• a loa« ri. tb, 
tM article oa epi••· :were the ?~~oat t\·ebatect &nlol~s ·at 

the Diploaatio Uonte1·eDO•• 'rbe 3oc1all•' oo\lAtr1eu aftll \he 

· fhlr"t .,1"14 eou\rt..ea ( apeoi all,y, Atr1 o an stat·ee) were 

array!4 againe' .atropean countries and the United .~tatee, 

both cleteN1Ded \o haYe 'heir-~ S.a Col8ml"•• III. 

- · for a proper appreciation ot ~hie intereft\1ng 4eba'• 

a ori.d WOrd Oil tbe role Of .:tercenariea ill a iiie'orioal. 

perapeotive lia, not be out or plaoe. Mercenaries baYe 

t_xiat-' eiao! Ui.Ae laDe.:aorial; tr011 Hoaan '1m••6
' ~o vell 

.. 

in to 'he p..e .. nt age. lA tu 1970a they OODle under 8eYel'e 

ori,.Lc1aa oeoa\l .. of tile du.~ioue role pl~~ by \h•; \be 

~"D&01all war of lD4epen4eDCe prond 1ng the tel~lng •Jt•ple. 64 

62 

6' 
64. 

-"1le Wl4er d1eou .. e1oD in C~at' tee III, thle 
~r~1cle wae t1\le4, .td"ticle 42 _ .. Qu.urter". 

George OChwar•n~erger, "'Xenoriets • a1 jMl.C ere, 
Guerrillas aAd Mercen..:riea", dW' ren1 Lesal rrqb\•1• 
YOl. 24 ( 197t) t P• .279. . 

. .. .. 
~ev It$; ;e·ilfL 8 Juoe 1976, p. 2, col.4, rtDd 

. 29 June, . t97 •. ,. , ' ool. as. .. 
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M•arer hoae, aeroenariea are reporied to be act1velJ 

oone14er1a« ~h• poaeibil~t7 ot p"rtlotp at1as ta tbe_ 

At«blltDiatll.ll vitb the ~•nlllllle fi~thttac tbe BDee1aa 

ioroe .. 65 !he oue of SpsD.ieh 01Y11 ·.war haa beooae 

alao-' ol-1cal. ia whioh "Yolunteere • tr011 aan7 l:llropean 
66 . 

countriee part1o1pate4, mostlJ oa 14eolo~1oal linea. 

B\l~ thea • ie \o. be "garded •• •aeroenar1'? One 

4ef1n1t1on les • A Yolun~eer' vbo, for •onetary reward 

eat.re 1D.~ • acr•-=•nt '<J tigh\ for the anaed :tore•• 

belon~lag to a torei~n etate or an entity purporting to 

exero1ae authority over a country or people or a part 

'hel"eot •. 67 Qt.tlte ottea aero•aar1es are referrecS to 

aa "eoldiera of !'ortWle• wuoa• ••in. ailll is aerely and 

purelJ aoaetar;r gain. !Dt at till" they 4o tipt tor 

political, i4eolo~"ical or rel11Jioue c'ueea. Solie autho

ri\1ea Yiev the private, non-ao•ernaen.tal. ne\ure ot 

t be a• gartioipaate aa oNOial. 68 ~ \ aocozdiDg to 

,, 
66 

67 

68 

see etat•ent ea4e by ~r. John P11.«rill, "iD. 'the 
't1ata of Incl!.a,_24 ~arch 19tH, p.12, ool. 5. -

SOme ot the fuoua aero enar1ea 1n ~· Spall1 eh 
C$.Y1l ttar are n••d in c-.rs• Orwell • • wr1 tinge • 

. 
H. c. ~Neater, •The l.ecrui taeat and !.he u.. ot 
Meroenar1ea in Arae4 Conflict • • • a;•rioaf Jo\lrnll Jf IDtapa!&oDal !av t Y~le 7. 2 ( 197 t P•' • .. 

eo ... , £eneral y, K.B. Ceaner Jr. and J. ~~~. Brant, 
"Law of the Mercenary t An lDternationAl Jil-a•, 
Capite+ Ug1yere1)y L"v Re•i!J• Yol.6 (1977), pp.339-70, 

Bu~eater, Ibid., p.,a. 
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~boiQ' Mockler, •• · real a ark of the aeroeA&J7 · la "a 

4 ••ot1,oa 'o war tor 1 ta oVD .ue•. ~ Jo b04J wo\114 pleat 

'ba~ pereona •ot1Yated b)' aonetary gA1Da or b7 a aact obaeaaloa 

for war aD4 k1111ns aboulcl be giveD the pn•Uece4 a\atu 

of -,~lODer of var.70 lloreoftr, 'be1r par\1C1pa,1oa 1o war 
~- . 

aat'uraU7 tenda to .Perpetuate war, llb1oh baa, of coune, · 

be .. ounave4. HeDOe 'b• prieoaer ot war atatu• ouabt Act\ 

io M aocorcle4 to aeroenariea~ ~~· ar,_eat ruaa. Tb1a 

waa reneote4 in Ule legal aiat.ua .Ooorde4 \o all the 

o apture4 oom batanta prior to * 1977 Pro~ool. 

ReterriDI( 1n41reotlJ to aeroeaart••• tbe 1907 Hll«'&• 
., 

·coa•eattea blar4laa \he Bishta AA4 ~tiea o.t ·Jeutra.l. 

l)overa and J!eraona in oAae ot 'iar on Land proYid4t4 111 

. Artiole 17 'bat ·a aeu tr~ natioDal 111 t.be ara..S toroea 

of .. belllsereot 110 lo~er r enaalu Dell tral.. He 1a 80 

1dant1f1ed w1 th ~he tipting forcea th11.t he 1a accorded 

the ••• treatment vhea oaptu.rect bJ tbe oppon•nt. Thua 

llo •peolal olaaa1t1oat1oa of aeroenar1e8 waa aade. 
' ' 

l'oUoViDf.f •ta• ••• line ot r•~ionale, \he tC)49 PTiaonera 

of \tar Convention, too, ea1nt.a1nec1 a d1eore te .Uleftoe u 

regal"da li4P"cenari••· .i,ike g\.leZT1lla•, the1 were al.o 

resal.a'ect b.J An1ole 4, pAI"IIUJraph 2 lfh1oh pro•14e4 tor 

\he eDtitl•ent of prieoner ot war ..tatue on fv.lfill1ng 

tu tour oocdi tiona already r~lwled to. 

-------------------
69 

70 

atboDJ ~-iookler, tt•rqenar1ea,. 1970. 

J. R. Cot\on, "td~hta of Kercen.ariee •• Pr1 eoa .. s 
ot war•, M111tary Law ReY1av, vol.77 (1977), pp.14)-66. 
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Ho.-e~, ~he 1960• eaw a onuge in·\he atti't.ade ,, 

the world in gellenl. aDd ~be tllizd ·ifor14 ill partioulu:: 

t.o.-rda aerc•DaJ"1e-. the role ot mercenar1ea · vaa ooDilecaa..t 

aacl cllpl•nt _. the Ua1te4 liatloaa S.our1t1 CowaoU 1a 

Oo~··le· t9,1. 7 ' la 1976 aei'Oea.riee were eot oal7 oaptured 

but we_re aleQ p•t oa trial by the Peoptea• l~«olut1onar7 

CGu.rt ot Angola.72 In 3outh Africa again, the raclat 

r~J.a• 1a aakiDa uae otaerceaariea.?' liat\U"allJ tbe 

tUJC VOrltt, •eh .. •'lJ oppoae4 to all tbia, joined 

to!lther 10 tbe United Hationa Oeaeral Ase.-~17 and 

at~ tee!· a.-* .• f n~l\atloaa. In tbe De01'arat1oa oa . 
. . ~ ; ..: . ;. 

\he Grut1~· of ID4ep4Ul48Dee to Ool.on.ial. Co\lntries an4 

Peopl•• ( 1968), the General· Aa ... blJ ooD4•0.ct a·eroenar1• 

•• a crialaal act w aeroenart•• •• outlna, a4 called 

upoa atat•e to enact legial.atioa prohi hi tine ··•roenar1•.7~ 

?1 

72 

1' 
74 

~bt !f'~t,s•edta ':t Ml\~l lii.tou (LoQdons Mao . 
DO\IC~ ~ ), p .. f 66. iO ... , ~nerally, K.M.rt1a. 

' . -.eroeaar1•• &*' '\be A:tule of Law•. 'b! a"t'" It . 
IP'•r'Mioyl Cas••1on gf .Jur1n!•• •oi. t ( t '16), 
pp.51- • 
~a• Cou.l"i tried and convicted ~hirteen wb1'e aol41era 
on \he ooara• of M1Qg aercenarlea. tUlle were aea
\enoed to priaon aDd tou.r to death. See, Mike J. 
1toOYer, ·T~• Law of liar and the An~lan ·trial of 
MeJ."ceaariee : Deatn 'o the Do«• of •ar ", Caae -~•rn. 
Ke•w.,! ~U£!11 gt In,erntt!Qnal Lfl.J, Yol.C} { 1§7 , 
pp.,2 ~. . 

~e. ~he T!fpa ot lad1t, '' Jul7 1981, P·'• oola.2•'· 

tleaolu t 1011 24 65, G 10 U Jupt. ( ••O • 18) 5 • lHi Doc • A/7 2t 8 
( t968), paragraph88.2,. 



· Ia aaao•ber reaolu.t1oa ( 197}), the General . ., •• blJ declared 

'be u" o( aeroenariea aga1na' natiou.l l1~eratioa ao~esonta 

a 8'· a oriaiaal aot aad u.rcect s\atee •o puallb caeroeDar1•• 

aa oriainale.15 

lb11a tt&e ·CI"OwiAI leaal U.D4 haa b•a '\owude 4oprt'l1nc 

tbe aeroenariea of 1ihe pJ"1v1lecet .'pr180Der ot war eta'"• . . ' 

ao4 ~rea\ th• l~e ol'dinuoy orim1nalo. They oan be \J1.e4 

DO' _OD11 tor kilUO, P4 caueiq p)qaioal hare but &110 

for W.awfUl.)-7 tak1Q8 part ill boet111t1ea 1 •••lt. t'eelln« 

a~talD.t aeroeaariaa· raD eo high tb&t tbeJ were •~•• 110\olgb t 

\o be c1ea1ed. "'• •.-r¥ baaio "zund•ental tN.arantaee" of 

An1ole·'5 ~f tbe Pro'-~ol.76 
At the Dlploa•tic Conference 11~erla p~oposed • 

-aeparate Article ( 42 quarter) 'o be 1n~rpc)rate4 which, .. 
'bouah 110\. aocor41~·pr1soner ot war atatQe \o a lieNeDary, 

defined bt.s aa "not a ae;nber of the araed .forcea ot a pa'l"t7 · 

\o ~. cont11o\ -~ ia apeoiaUy reor\U.,ecl abroad .ud, vbo 

ia aot-1Yate4 to fieht. or t.aka gar\ LD _..4hl oontl1ata 

· .... ll,iatl7 tor :aoaetar7 y~ent, reward or other priv•'• 

aa1D".77 The Nigerian proposal v .. ·~oh applauded 1G ~he 
Wor~iag \irou.p of Coal''•• Ill bu\ at t:1e_\iae of-clrafti%2£ 

the f1Qal 'ext, DO conau~a ooill4 ~·iae. iailw-e to do ., 

75 

76 

77 

R•aolutioB ''~'• •Bas1o Prtno1plea on the Le'-81 
Status ot Coabatanta 3\J"\&P'~r.liDK Ag•tnat Oolon1Rl 
and Ali ell !lomtaat too aa4 nao1-' ae~taea• 29( 1 ) , 
i£!, SUpp. (lfo • .,:)), 142, UN Doc. A/9">,1 (197,). 

, CD..;1H/lll/ Gl/82, C)ff!gltl itecord s, '101. 3, p.192a 
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waa aa1Dl1 •'tritx&ted to \he lact ot 41acret1oD giYeD in 

the pnpoaed article to the 4eta1D1D« power. Moreover, 

QeD •• resarda 4af1Dit1on, t.here r•atned auob d1t terence 

ot opiDioa 1a CoaaltMe 111. 

the eoope ot the tara •aercell&rJ' too led to debate. 

Soae delegation• wanted per!IOU like teobalol•na and 

ailitai"J adnaera ot toreiF nationality, who are paid 

conaiderabl1 lalper •ounta tbaD the Da t1onala ot the 

••• etate, •' to be 1noluded in the tem •aerceDary'. 

SO.e delegatee did not want to wppo~t an expreae mention 

t.bat aaob peraou are DO' to De treated aa ael'Ceaar1ea,18 

tbua 4el1bent•17 leaving 1te scope amb1guoue.79 True, 

auch teohnic1ana an4 a111 tary advisers may DOt d1rectl7 

pan1.o1pa'• s.a tbe proo••• ot war but aeYerthel•• the1 

haYe an indirect hand 1n k1111Dg the enamy eoldiere because 

tllair au.pport enb&DOea aaD1fold the 4eatr'-l0t1va oapao1 t7 

ot tt. etate the7 •fPOI'\. UDder the preaeat Protocol, 

"' .baa beell left to the 1n41v1du.al. atate• • d1110ret1on to 

clatara1ne ~. exact aoope of the tem •aeroenar;r •. 

111hile &rtiole 47 declare a that •[i! aero enary aball 

aot haYe the right to be a coabat,.nt or a priaoller ot war•, 

1' 80•• oa to elliiUre tha' re«Ular coabatante do not 

autter 1D aD7 WQ bJ be1Z¥C 4eclar~d meroanariea. Paracraph 

2 ot 'h• an1o1e th"Le providea eia onarac~er1at1oa, 'bree 

----------------
78 Vu DeYenter, n. 76, p.814. 

79 ln 'h• t1aa1 ~ext, DO auoh expreea men\1on aa 
r•••J"Cla acope, hae b•• 1noorporate4. sea Appendix,B. 
Article 47. 
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ol vhioh are aept1••• tlb1oh a peraoa auet poeee• 

~•fore belJIS treattHI •• a aeroeDarJ. •ob a per110a 

aee4 aot aeoe•arUy t1pt for a oolold.al or ia.Per1al 

power but for any beU!.«erent irreapeotlYe ot the 

rea.aa of the ooafllot. l aeroena:r'J needa to be apeoiell:r 

reorul ted looallJ or abroad tor a particular oonnlcta 

be auet aleo be tu1ag direct part la boet111t1ee aacl 

auet be aot1Yate4 ea .. nt1all7 by the deaire tor pr1Yate 

gala aD4 aut l»e paid e\lbnut1ally ill eaoeee ot that 

proalee4 or paid to coabatanta ot elailar r.Ue u4 

tunot1ona in the &r31ed. toroea of that party. Tbe 

oaeroae obl1cat1oD of proYlJa«, tbat a permD ••• tlsbtlDg 

"eaeentlally• tor pr1 Yate gain, ia O'lat upoD the deta1D-

1ag power. It 1t oanaot be ao eatabl1ehecl thea the 

per.aa eaaao\ be treate4 ae a aeroeAai"J. AJMI aore often 

than oot, it 1a quite dittioul.t to eatablieh the aot1-

Yatlon ill the oa" of ooabat&Ate. !heae aafeguar4e 

protect the article troa beiq a1••• bJ oul"\a111q 

••• .-b~eotiYe diaoretion of the d.eta1Dias power and 

tbua enwree that thoae rlghtf\llly d.ea .. Ylng pr180Der 

o t war eta tur~ vo \lld DOt be ~ epri Yecl of their ju II'\ cl a111. 

!he artiole further pro"Yldea that a aercell&J")' 

ehoulcl neither be a o1t1•n aor a retd.dent of the 

territor,y of tbe etate being a.r"Yed bj· hill. Th1a alien 

eharacter of a meraeu.r7 1• un418putabl7 laportant, 

a bout 11h1ch there waa DO ct1fferenoe of o,1n1on. !Ut the 

prov1e1oa 1D paragraph 2(e) 1e that the aeraenary •l'.ould 
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DO' be a aeaber of tate uaect toroea of a piiMJ to the 

oontl1ot, vaa ori t1o1Mcl oa aall,Y grouada. 80 It 1a qui e 

eaaJ for the governaeDt ot the bell1•r•nt atate to 

1atesrate the aeroena17 into the ruta ot ita araed 

to~••• b7 u aot of appropriate authol"1 t7, or tor a 

a eroena17 to enrol hiaaelt 1a tbe araecl torcee aDd thua 

eYacle th1a proY1111oa legftUJ. 4iov will th1a proYialoa 

be uaecl ia t~ture and how tar the 1aveat1~at1one will 

be alloM to eu.iae the gelluiDe liaka of D~•t.1oAal.1tJ, 

r•aina to be aeen. the laat provision, paraaraph 2( t), 

eabodlea the pr1rac1ple that MJ at a t.e 1a tree to aeek 

"•lt. Ia .uola eaaee, the :anbera of the anaed fore•• 

ot a 1'ore1p atate 11111. uot be regarded aa aero•aar1ea. 

Jleroeurlee b&Ye •• be •private anaecl to10ea• tor wbioh 

the a tate, ot which tileJ are D8.t1onale, ovee no re .. 

pona1 b111 \1. ;fbi a nexua of goverDIDelltal respone1b111 t7 

tor the private 11141viclwala takiD.r part 1D the vU', 1a 

all eaaential el•eDt 4etera1Dinc tbe ata\ua ot aerceDariea. 

thua the troopa eent by Cuba to tight in favour ot the 

Popular r;:.OYemeDt for the Liberation of AnAOla (XPLA) oou14 

not oe ooalliderecl •• aercenRriee while the aelt-atyled 

8 ~ tbia aeua that aeroeoar1ee, a1 tho~b or«aDiMCI, 
will DO~ be ullller the coaaand ot a partJ 'o the 
oeatlio\ wbioh 1a reeponaible tor ~heir aot1-
vit1ee aa req\11red Wider AJ"\icle 43 ot \he 
Protocol. 



"110141era of tort\lu" • rear\litet to f1pt for tbe Matioul 

Unioa tor the to'al Inctepenclenoe of An«<la ( UHI'l' A) ._.e 

puallhed tor 'eing aerceaariea beoauae, 1n their oaae, 

there waa DO «<Yeraaeat otf1oial17 reapone1ble, reoru1t.4 

tbe, ••• bJ aa JD«llah Or&aai&atioa - •sec""1 ty .14 vieoJ-7 

Senlcea". Bt 

An tbe •fUDd•ental Ouaranteee• of .rrotoool I 

( Ar'iole 75) applicable to aei'Oeaariea? to preeuae that 

a1noe tb_.. 1e DO expre• aention 1a Article 47 to 'hi• 
etteot, all the meroenariee will not be aocorte4 the 

benefit of tund8Qental ~araat•••· ia to a1a1nterpret 

'"• frotoool •• a wbole. tllie would be tant-.owat to 

plaoiDg \he aeroeoariea in a poai 'tion worse thara ••• 

the orcl1D&r7 war or1111Dala, a.S wo.at4 tlal&e defeat the 

epirit of tb.e Rro to col. JA eYeD aeroenar1ea are htaaa 

oelasa, :.he bwaao. coDCli Uone of treataent eDY1aacect 1A 

tbe Rro'oco1 ebould be extenclecl to th•. lt waa obaerYe4 

tbat tbe oouatl'lee ~o have beeD the Y1ct1me of aeroena17 

o pei"at1oaa82 oppoae4 the ext, uioa ot t\.lDCt••nt~ cua

ranteee to aercenariee wbereaa tbe llieetem nat1one pleaded 

for a liberal and aore bua&M tnataen \ to ••roaDIU'1aa, 

8t Hocwer, A.72, pp.324-26e 

82 zaire oppo•e4 it whereaa OaJWI•• Ital.J, 9Witserlan4, 
Hol)' See e\c. were ao1"e liberal v1 th aerceoar1ea. 
see, CDI»>/SR.4t, OtAoial R!Ootclt, Yol. 6, 
pp. 158-60. 
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pe.raa&pa beoaua of \heir aat1onal8' lDYolvement in auch 

wua. tbe &rC\I.IIeDt in auppor~ of aoae oon81cS.erat1oD for 

aereeaar1ee 1a q\\ite oonviDOlD«a "at the 8ae tiae tbat 

one 18 extend1~a« protection \Uider the lawa of war to 

auel"l'llla-. lt ... , inoonlllatent t.o be takiJW it awq . . e, 
t~oa other combatanta•. !heae prot-soDi•ta faYour 

atatea tak1D£ appropriate ao tiona ao •• \o reatrlot 'h• 

treec!oe ot their na tionala to alll1et aa aeroenar1a8 abroll4. 

!ha root oauae ot 'b• oppoaitlon of 'fh1r4 worl4 

oouviea to aeroenariea 18 obvioLLa. T~:ey have been 

Y1ctilla of colon1al1e aDd 1tDper1al1• in t.he paat; and 

DOW aeroenar1ea are frectuelrt.l7 uae4 to curb aaUonal 

liberatioD moveaente, apecially 1D Atr1oa, aguinat colonial 

oppreauoa. 'rhe7, ~ttretol·a, are ooat1ououal.7 •aceced ill 
etfor'• both at national and international level, to eD4 

aeroenar1•. they believe that atr1:'18ent lepalat1oa at 

zaat1oaal l.nel aakl~~te 1 t iapoaaibl.e for tbeir zaat1ollllla 

to enliat ~uHl ••• &8 aerceoar1ea mullt be accompanied 

-., altona •• tbe 1Dternat1oD4il lnel to ourb 1 t 1D a 

concerted aaamer. The Oollaaneua at ~he D1pl•at1o CoatereDCM 

eaaerge4 oll17 to the extant that m•rcenanea be denied 

pr1eoaer of war a\a\ue bu\ not beyond. SLLpert1oiallJ 

'here •••• to be ocnved.1.ot1oo 1D ttte objeG,1Yee ot the 

., ~r.eater, n.67, p.55. 
SOhwar•nberger, a. 63 too hae noted that "4enJlDC 
pr1aoaer ot war atatue to seroenariee while e.deD4-
1DC 1 t to perr1llae 1a ttno !.her 11ileatou on the 
h1.hzoa4 to violence unl1a1ted•. p.282. 



Protoool, that of ezten41DC the hlii&Dltariaa treatmeat 

of the law• of war to a 11ana• lllaber of people, aD4 

at th' -• tiae 4en.v1nc it to aeroenar1••· &at, a1noe 

aerceDar1ea oon-'1 '"'• an obetacla to pt10ple t1ght1ns 

-tor Jut oaaea, u ellll to the aeroenar1ea wo~d pro•• 

'o M oal7 h•allltariu 1D the loee na. A'A7 nep '•warda 

d111CO\lnciiiC aeroeaar1• ia velooaea aD4 M"ticle 47 of 

Protoool I 1a one of the •oat 1aportant .tepa tovar4a 

aboliahllll aeroeaartn. The probl• la both political 

aa4 l•cal .ad the Protoool att .. pta to 11•• a l•«al 

aoluU.oa to 1 '· 

!be ol'deal of pr1eoMra bea1ae rspt t.- the aoa•t 

the7 are oapt\ll"ed b7 the •-1· Froa that aoaent to ..,.. 

tiae ~., are f1DallJ' evacuated troa the t1aht1ac ••• 

prl.oaera rua • rt.ak to their per110Dal. aate\7 aacl 11Yea. 84 

J)\lrt.JIC thia period, the 1D41Yldual. eaptora are ao ohd"pd 

WS.tb fUJ7 aad are ao bl1o4 v1Ul Y1o41ot1Ye eaoU.ou tha' 

the7 ou •~ltreat or eYen kill their oapt1Yea vith lapUD.it7. 

Bence there 1a aa uraent. aeed to enforce the ••r7 ltae1o 

JriDOi.pl.e of proteot1Dg hora 4t ooans ao ''-' the a~~p•atruo

ture of tht h•aD1tar1u law rela'1Di to priaoaera of war 

84 
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oaa tte ••~abl11be4. ~iolea 40-42 deal w1 tb the 

ali\la\ioaa when ooabatuta baTe DOt Jet beea e:L•• 
proper prieoDer of war atatu. All tba .. provitd.one 

are applloa-le '• the aotual oo84uot ot hoat111t.1ea, 

z'i&ll' oa the ficbt.1JW froat, &Ad aue a oontl"lbutioa 

to t.he 4aYeloJ11ellt aocl reatt1raatioa ot the &acue law. 

Artlole 40 •'•'••• •LI7t 11 prohibited to order tbat 

there ahall be no 8UJ"Y1Tor •• to threaten u aft'eraa17 

tbere111L til or to OOBdUDt boat111t1ea oa tbia baeia•. All 

tboae aDftJ peraoaul aaekiq to aurremer ehall aot be 

4eale4 help ed be ~i•ea quarter. The pl"IICtioe orld.Da'd 

la ~. lll.dle AI•• vb• the nDtullbe4 .. re panted 

aanct.v.ary 111 b1a oaatle b,y the Yio~r, a.ncl thea '-Xea 

priaoaera. 85 QeaeraUJ, l' ••e •o be aooepted 'bat. a 

· ·t.elllprea' ••• oblicecl to '-ke prleonera a aurreDderiac 

e .. ,. thia ••• til" at recocD1884 1a M"t1ole 28 ot. \he 

Ul99 llq'-le .,. •• Laa4 Coaea tiOD &Ad tbea aca1D la 

Art1ole 23 paracrapb ( 4) ot tbe t901 Hague kegula tiona 

o a Laa4 Warfare. 

Before the .urrell4ar1ag par.,tuwl are st••a quarter, 

theJ are "lardM aa bore 4e ootMt. After pY1Dg the 

•-.rter, th., aoqu1re the prleoner of war etatu.a. Siaoe 

bo'b tbe tena, quarter eel tlort elf CQibtt are 1nextr1oabl.J 

15 lor the ri«ht of quarter in ~be ane1ent tlaee RD4 
'be recorda in tile 014 fedueDt • aM 1Z1okaoll • 
•• 2. p.571. 
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11Dkt4 toce•a.r, theT were 1Dit1allT cons14tre4 in oDe 

article, Article ,8, in COIUli~tee III. Bl.lt later on at 

the Third Session, it wae eplit into two parte: Article '8 
on quarter, u4 Article 38 bia on eafei(Uar41DC enemy !!2.£& 

jt '•B'• The t.1. ret part oo quar'ter preae ted DO 41ff1cul tJ 

in adoption but not eo w1\h the eeoon4 psrt, Article 38 b1e. 

Thougb tbe coaaept ia more than a centur, o14,86 itt 

4tt1JU tion ia not yet prtciae 1181DlJ oving to the chaDStt 

ia tbt ••*ode of varfa:re. A hslr• clt coalJat baa been 

ceneraUJ oone14tre4 to be "a ooabatant who, ha'YlD« la14 

down hie arm a, no loJWtr hae llll1 aeana of defence or hu 

aun•ered., ... ~ereatter aetrtalna troa aQ bolltlle 

aot, ia DOt at temp tiae to eacape and vbo it unable to 

espreaa blllaelf or clearlJ tllJI"taaee an intention to 

aurreadtr". 81 Hov .. er, d1tf1oult1ea ariee when a oosabataat 

ia Wl&blt 1.0 txpreea h1111ael.! dl.lt to 1njur.J or being w.

oon.cioua or t1llpl.7 beoaut of iczaoraooe ot \he laDg~ 

ot the captor. 

~he ft.ret paragraph of Article 41 reatfinna the 

principle laid dovn in Article 2' psr-sraph (o) of 'ht 

1907 Uugue i«<platioaa on Land ~artare tbat "a pereon who 

1• reooaniaed or vho, in the c1roumatsncea, abould be 

recoclli.-ct to be h!r 1 4e ogpfb•• ahall not be aa4e the 

------------------86 

87 
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ob~eot ot attuk•. IzutiallJ, 1t ooal4 DO~ be 4ec14e4 

netller a ooaba~ut hore u ooaba! ouabt to be proteot .. 

oD17 apiaet "attack • or wbetber the proteo\1oa •houl4 

eateA4 to cleath, la~ur7 aa4 ton\U"e, a• proY14e4 ia the 

lCAC 41'afte fb11 vae aaial7 ell.&! to 41ea4JI"eera!at betve• 

eoVA,riea aa \o •• euotl7 414 a ooabataDt hfl"l 4• !QiftS 

ehaqe iato a pri.oaer of war. 1'bo• 1a faYo~r ot the 

latter propoai t1oa argued that at tiaee a ooa'bataat alpt 

be in the huda ot the a4Yer8U7 w1 ttaoat beiq a prieoaer 

o t war ud 1 t ebolll.4 be expl1o1 tl7 aentioll!CI that on auoll 

aa ocoaaion alao an •••Y personnel abo-ad DOt b! k111ecl, 

la~ared or tort~d.88 

Howwer the other 81'oup, by aeru1e ot aD ••ndment89 

•~bait ted that 1a oaee a oo•batut bo£1 ft owlpiS 11 aot 

1a tbe ballde of tbe a4Yere:·ti'J tbe q\leet1on of 1U-tnatlac 

or torturiJJg th• do•• not ariae snd tbw•tore tho•• worde 

ar• aaaalle4 tor. fbe wo~1n, aroup ot eo..ltt .. III 414 

Dot provide aD¥ epeoitio fora\Alatioa, for 1 i ea:p1a1ae4 that 

.. ,,, .. , .. ~a •• pi'O 'eot1oa ot enea7 npra de •caM! 11'08 

a1etnataent an etill goYerned by the t949 Prieoa•• of 

war CoaYeot1on aDd Jrtiole 75 on had•eatal Gaaranteee of 

88 See Yiev• of the dele~tatee ot Al.pria aa4 the 8ov1e\ 
Union. C8DB/III/SR.29, Qff1c1!1 !too£dl• Yol. t4, 
••• 279. 28:5. 

89 lor neve of the United &1n,;c1• and Northern Ir•laat, 
1relu4 aDd llel«1•, "'• CDDU/III/242, Ott1oS.a1 
aeco£41• Yol.3, p.170. 



'' 
tu tollo'llina paJ'&CI'&ph dellA .. ~be oa~e«orlea of · 

pereo-1 'bat aball be repi'Cle4 aa b9Et 4t oowbl'· ltA'I 

p trtOa vho 11 wi thla the ooatrol ot aa adYenar.r or bat 

exprtaae4 ble l•teatloa to .auweDCler, i.t. who ••1 aot 

~a•• tiNa tat .. lato o•-'ocl7 but b• 1D41oatect bla teld.re 

to .urreader,9° autcaaiicall.J bee•• a prl.,Atr ot war 

aad. llbo1&14 be treate4 aooo.r41~lr. Yet aQOtbtr oatesozr 

of p!I"IOill U£1 4t 991bat aeatlonecl lD ArtlOlt 41 la o( 

tboae pti"IIOA8 wbo '" liD&ble to 4etead th•e•lwe eltlwr 

~eoau8e ot be1Jl« waconaeioua or aiok or vouded. lloweYar 

t he•• p.reo~e wald be ooa.S.clerH MEl. 4t ••M oall' lf 

tbeJ retrala fna bo•'11' aot1Y1Uee or 4o ao• aaJct aa 

effort to e~~eape • for otb.erwlee they vo\alcl rao lon~r be 

llgra 4t gnbtt but ao1.1Y! ooaktaata !flC'ClDa 1la a lloat,lt 

aot. 

A probl• wbiob aJ4ht ar1• under abaonal o1r.

at&AOea ie tbat at t1••• a lone 41atuat P-"Nl '*'' 
pnao•n ot war tKlt 11 waabl.e _to aafel7 ev.ouate th• 

. aBel take ~·• to ~· aeare~ poat v1tbo\lt a1q r1ek of 

belac attaoke« 11r a bos'U• o1Y111u popal.atlolt. Ia a110h 

a ~a•• what oaa the oaptari nc Uftl t clot The HtJ«U! Re«Utat ioaa 

are aileat on 'ble aatter. Ia praotioe 1 t wo\&l.d eltber 

90 For euaple a aoantant vbo bae la14 4oWil hia 
ara• or 11 at an dine w1 th hl• hand a ~P- at a allptl.J 
41et~~At pliiiDe but vltbia f1r1D~ nap, hu •t 1-' 
l»e• teltea into auato4J bJ tbe u•eraa17 Mat baa 
11141oa'tcl hie 1a~t1on to a\lrrencler, .tlo1&14 DOt 
bt k1Ue4 or vowada4. 
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k1ll tbe pr1eonere9 1 or refuse to take pri.oaere at all 

or atot' a third co\lree Mt fortb. la the 'biN para«raph 

of AJ-tiole 4 t , 1. e. to releaae the pn.,a..-e "~ 1' 

oaDDOt eYMuate ntel.l'.92 It ia lllao expeoted of tbe 

o.,iOr to Uke all feaeit.le pNOaa&Uoaa to eU~&re tbe 

eate'\J of the priaoa .. a nlea .... 

Ae th• obJ"' of the PI'Otoool waa to exteD4 t be 

preteotloa ot ll•&Dltarlall lava of war ~ aullla poald.bl.e 

oateaoriea ot ooabatute, ehoul4 1 t enell4 to tho• ..ereona 

paraolmtllas tre. 8D ail'OI'aft la 41.tre .. , •atval.l.F 8\lOtl 

aa idea oou14 aot baYe b"u conoe1 Yed at tbe . Bacu .a.a. · 
YeDtion• ( t 899 aacl 1901) ae the unal ao4e ,t vartar4r 

wu •a-en-'ellt tbea. Blat Article 20 ot the H&S'le w .. 
ot A1r •artare, 192-/3 414 pron4e that -the aim• 

91 

92. 

-i:lowner, t&Dilea- taa• t949 Primaera of war -ConYelltioa 
a prleoDer of war ouaet be kUle4 tNt tr•tet 
luaaael7 at all tlaea. (Article '')· ~hereton, 
-ord 111« to law, kUling le problbi te4. Seel 
KalehoYea, "Beatft.raation aD4 De'Ye~,.eat of at"el\o. 
national lhaaaltarlan Law applicable la ANe4 
Con1l1ota a !be Dipl•atlo Oontereaoe, Gea•• 
1975-1977", (.Part II), ••tt•;inD4t Jif.'"lf of. 
lll!KptttioMl Law, Yol.g 9 ) , P• • 

· lhe lt• la 4ra111l frota Artlole2(4) of the 1906 
· OoaYUtlon ot Geana for th•· .taellorat1on ot tbe 

Coll41tioa ot the Vouded aa4 Siok 1a ANi" lathe 
fte14. I'\ proY14ea for tbe ,..1••• ot 'bo•• woun4 .. 
who v•r• ooalllcterect a buN•·· b~ their •&Ptor•. see, 
lntroduot1on ef 4ratt Ar\icle 38 b.J the 10&0 repre
••'•tlve Mr. De Preua, CDDH/111/SA. 29, Offioltl 
lnorde, Yol. 14, p. 276. 

Soh1D41er u4 to.aa, a. 49, p.139. Al... •••, pMral17, 
8pa1cbt , '5~" '!(f: ftd ilar !;fi" ( Lo111lons T,o!Pan•, 
Green and o. • _ 47) , p. 1 Green epaa, IU · · 
wat•rajav ot .4 ~arft'J ( Btl'kel!J aacl Loa ... l.ef 

Yer tJ of 1foiDiA rees, 1959), Pe318J 
a.87. pp. 2-4. 
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4e.cenoiac '' panchutea troa ·~ aircraft 1a dl.tnaa 

wen M•• 4t C9fbat ancl ahould aot be •'taoke4 la the covae 

-of ·their 4e80en'• lilt iD riorl4 war II, the Qenaana total.lf 
.. 

c11are_.t4 aU _woh •rae ·ot buaan1tal"1aa law u4 8ho' 'h.• 
4 .• ., .. ~·11«-~il'lien before tlle7 toulle4 'he p-Ou4.94 . · 

Thia proYtaion baa becoae 1apor*ant to4&7 ln Ylew of 

tlae 1DDnaae4 iaportanoe ot air warfare. St.atee 414 aot 

aJTive a\ ..,- oo••naua on th1a queetioa at the l)t.pl•a'1• 

Coat ereace wt kept d ebatlrc it till the wr.r ~·' ... eloa · 

when 1 t vae put to •ote. 95 the t ~ ten PI'OY14ee 'ha' 
"lil• per•• paraoh~&t1D& troa aa . .a.:Z.O""t in dl.,treee el'lall 

be --~e ~~ ob~eot. of att110k d\ll'i.~ bia 4eaoent•~? 6 lf aaoh 

p•reo .. •a-•114• .tha thtr are aot. \a be att•kect bat lf 

t.t ,..-., appareDt that the7 will -.ace 1D. boetile -~·· 

th., • ., M •acaa-' 1n battle. illt th1a 1a oot to aq 

. ,., ~1. t.lrbone troopa an - ... apt.re4, eapeo1~7 it 

thel haYe aa w.ilr'\akable 1Jltent1oa to ..... 1a ho.tile 

aota. -. 

~b• •'b1t of th1a liaal \ut la ~-r th• t.bat 

••1aaced ia the ICBC 4ratt. the lat.ter lla4 ooYeftcl 

per.ou .vea 1u14e the airoratt, detoendlng ln diatne•• 

9f 1~'1'ute ot Wor14 P•UtJ, iJ'"Vl• -of w 
( «aabiacton, D.o. ,t948), p. • · -

'5 &n1o·le 42 vae adop 'e4 bJ 41 Yot •• 1a f•o\lr aDd 
' Yo~•• aca1a11t nUl 15 abneaat.oaa 1a C•al.We 111. 

Al'ttole 42. paragraph 1. 3ee Appendix 8 for the 
full text. 

·:.: 



,, 
!bia waa toWI4 out aooep,abl.e aa1D17 to ._.o14 4itf1oul tiee 

auob •• proteoti~a« ail airoran vhiohc •lCbt or alpt aot 

or••·'? '· 

!be ••-' 4ebatable qu.atlon v&• whether a peraoa 

JUMhdi.JtC 11'011 aa aircraft ill 4iatreea oo ner M 

attaoke4, except lD oaee of hie eowt.-. boiRUe lDteDtioa. 

!u Weatel"D ooutriee .td.eh baYe aon eopb1-'1oate4 ail' 

toraee aD4 whoM -'akn are creater, ~aYouncl a llberal 
• c 

tnatlleDt ot nob 4eiiOeD411l• aitwaea. th.e7 are DO' to be 

·· attaok..t wbethezo tb~ land ia tti• · ·~ territor,. or ira 

their OWD or their all.J'•• territory. Aa oppoH4 to thla 

••• ~e cro_\lp of AJ"&b oouatr1ea vllioh aa1ata.t.aecl that 

vbere it 1a oerta1A that the 4eaoeD11us airaea will laD!! 

J.a tbelr ow11 or '\heir all7•• t•~ tol-7., ~., aa,. t»e aatle 

·a. object of atteo~.9S !bth a14ee a~aaaect·oocent aa4 

ooDY1qo1q argwaerata. !be •••tel'll oouatr1ee aa1ata1ae4 

that 4ell0en41q pereoae are bert •t 901ba$, b•lpl••• to 

4eteacl th•••l•••· fbe.r •- b• llken.t to the w.oooc1oue, 

wou..D4e4 aold1era ill the tle14. eYiaotq an lntentloa to 

•rread.er. Hence \he7 ouebt DOt to be aa4e tbe obJect 

of at taolt. &lt \be other oont•41n« 11'0'9. bavl~a« in 

view the Vital atrategiQ 1aportance of the air force an4 

o~ airaen ln the ooDduat ~ aodern warfare, aa1a'taloe4 

that it would be &laoat .Uoi4al to let the airaen reJoin 

the ~doroea o'f their oouaoiea. 'l'bie vo814 lMt tile 

97 

9~ 

ODDU/III/,,8. OtQolt1.Reoor4a, Yol. 15, p.429~ 

lor Tar1oua argwaenta. · eee CD.Dll/111/Si. -,o. 
otticlal lieoor4 •• .01. f.. p. 287. . 
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lneTitable reault vbeo euch 4e.oend1q pereona 1&114 11l 

their owa tew1~r7 .od are DOt, 1n the aeaovbile, attaotell 

lt)' the •n•J nea thO\I&h theJ ••1 be with1a ebootuac hit«'• 

HeDGe tbe AN' oowatn•• aoftd aa ••l'ldeeot99 quallfJ1DC 

'h• artiole vtth "Wlleee it 1• appareat that be will laa4 

111 terr1to17 ooa\rolled by the pan7 ~ whiob be beloac• 

or -7 u a117 of that pari7"• All 14ea o'f tbe hud Ml'

«aiaiJW aDd the ••a--equal divild.oa oa tbe isMle aaa be 

had troa the faot that thoup th• wolkiD« cnap ba4 

a<logtecl draft Art1ole ~ 100 v1 th the qualitJi.Dg phraM, 

au repr4e4 tb• •• t•ponr, bpra At PP'blt!0
' the 

fl\lllllf7hc pb.ra•• ••• finall.J 41'\:)ppe4, •' the fourth 

•••aion of ec.alttee Ill. the ICJlQ repre..ntat1•• .l ... 

P1etet'• aaaatabe4 -'•' .. eat ••• a \elllls ooaaent~ oa 

tbe diepu~•a •]JJb.e Icao 110\ll4 be 41•a_v•4 to ... a 

proT1a1oa, aakiD« 1 t lald1&1 to kill u u.amaet --t 1lbo 

••• DOt biaaelf 1D a poe1 tion to kUl, 1atro4uoe4 into law 

whioh bat 111\hel'to beea pure17 h•an1 tarian•. 102 the artlole 

•• t111&l.l.)' adopted, to 11h1oh Arab ooun'\r1ee oppoae4 till the 

end, f03 W~ & Olear YiO'\oi'J' for the We•teJ'G etatea aa4 tor 

'ulr aophlatioatecl aeana of aerial vartar. 

99 CDDH/414, ottioAal Recorda, •ol. '' p.t7,. 

too- !br ten, ... CDlm/2,6/Rn. t. otncw &norctt• •ol. t5. 
p.4f2. 

tOt Report of the Co.atttee III, CDDH/407/Rn. t, 
otttCJial lieoor!•• '9'01. t 5. p.450. 

102 C~1H/Si.)9, ott1oi~ &ecorda, vol.6, p.107. 

103 ~be art1ole vae -.dopte4 b1 71 •otea to 12, nth 
11 abstentions. 
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Deapi w aaD,J 41fferenoaa, ~he D1ploaa~lc Coatel'eDOa 

aaooeestull7 pro4lloecl thie 4oouaen~ ot lu•allltarian ln 

·throvch the pnoeaa ot •ooaa•eua". ._, •• ~he n•• ot 

\he Protoool ••«e•'• it ie "acld1Uoaal to the 1949 Oea•• 
Con• en tiona• • aa4 lloetly •reattirae u4 4eYelope" the 

eratvht.le law. Bence the pro•isiozae relatlnR to the 

priaoaere of war. la t.he Protocol, •anaot 1»e •1ewe4 la 

l.~atioa Mit o~ 1a -·~waotioa with \be P••J.eleaa· 

ot the Geena Conwent1ona eepeolall7 1$he PrS.eoa.ra of var 

Conv•n tloa. . VievH •• • whole, ibe Protoool llaa aooe..tet · 

1a f~her •el1orat1og the lot ot new oategor1ea of OOit

bataota like the cuerrUlaa aDd tile aembera of aat.tonal 

l1ben't1oa •cw•eata 1t7 aooor41D« tba the pi'1Y11ece4 

atatue o~ prieoner of war. At the eame ti••• eoae haraful 

aD4 ulwreal.lT deQ1"4 catacor1•• of ooabataata. like 

aeroeaarlee aad apiaa llaYe beea c!epr1Ye4 of IIUO.h a'-t"•• 

tbia 1• poet - tar .,. it co••· JUt greater atteatioa 

needa to be too&aaaecl ota tbe proper aad etfect1Ye iapla

••ntatioa of theaa p1oua UDdartakioga. 





CBJH.BR IV 

Ai!IC:LIS IIIDIRIC!LY AP?LlCABLJ TO PlilOOIIB.S OP WAR 

Ual.ike the t949 Prieonera of var Coav•atloa, tbe 

1971 Protoool deale DOt oal.J v1tb prleoaera ot war but aleo 

with the p.-oteotloa at vio'la• of 1a,eraat1oll&l. arae4 ooa

flift S.a .reneral. Beaoe a fuller perapeot1 w of the eta tue 

of pr1aour of war oan be had throU«b a at\147 of tho• 

proYlaloaa of 'b• .Protoool tba\ bave u 1D41reot bear1r&« 

..... 
tbe •o-' iaportant prov1e1on in thia oonneot.Lon 1• 

ooDta1U4 1a .artlole l • paraaraph 4 r~a\1DC to the 

1aonaaecl aoop• of ihe tera •war Y1ct111a•. The Protocol 

b •• ~Na\ly broadened the oate~r1•• ot war Yiotilla who 

are DOW require• to be ,roteotect • 1DOlu41 .. ••bel-• of 

the toroea f1aht1n« a«~inat oolonilll de~~1nttt1oa all4 s11• 

ooeupatloa Ul4 aauaat raoiat reg1aea 1a tbe exero1 .. of 

their rigbt of aelf-cleterainlltioa. a&ob a liberal Y1•• 

le a 41reot oorollarr to the elnatlon of aational 11bera

t1oa monraeata fl'Oa the auraoiJ)al leYel ot "4o•••t1o j'-lr1e

cl1ot1on• to the i.nterll&t1oDal leYel! the other provia1oa, 

or aet of proY1a1oaa, tnat eabanoea the oate«<riee of 

001111lataat • anti tled to pr180ne• ot war etatv.a relates to 

the in.ti tu tloa of Prot eo till,; rower. 

1 J'or a fuller d1acuaa1on, see Chapter I ,pp. 7-11 ~Jftd 
alao Cnap\er III. pp.5J-55. 
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'fb~ ProhoU~ P!f•r - The L1110he1• ot the I i:!t•e KJ! • ot tfie §•••niloAI iad th! 

-:hat ie a Proteot1D« Power? It ia •any Deu~ral 

etate eatNIIted bJ the bell!.«erent vi tn the proteotioa, 

ia tbe terri tor1 of the other Mlll«erent or the terri

tory oooupied b7 him, ot the iD~eata ot ita nat1onala."2 

a&t aoat ot the tlaee a ·'neutral atate. naaed aa Proteotinfr 

Power lfould uot be •ceptable ~ Ule oppoaiDg bellil;ereat, 

\lula readeriag the wbole aeaballi• 1oetfeot1Ye. Hence 

the .?rotucol a\rivea to improve '-he ei \at'tioll b7 a be\ter 

4ef1Dition of a Protectiac ?over aa •Z!7 ne~tral or other 

atate aot a party to ~e oonfliot ~~e~ hae b"a deei~atecl 

b7 a party to the oont"lict and ACcepted by the adver" 

partr ud haa -.reed to oarrr o\lt the tua.otloaa aelli~eaed 

to a J?roteot1D~J Power under the Oonventione and the 

Protocol•.' (esphsaia added). 

The Dftture of 4ut1ea of a Proteotln~ Power are 

eillilal"lJ clarified in order to make 1 t aore effec\1 ve 

both under the Convention• and the Protocol. 4 !b .. e 

2 O~penbeim, Internat~on!l Law,t~uterpacht e4., Tol.2, 
(LOD40DI Lo~~ne, reeD aaa Oo., 1952), ,.,14. 

' Article 2, paragraph o. See, .Appendix I. 

~,.. u.c. HlJa«<rani, 5eft!•r• 9t ~ar ( .lbllbaya a.x. 
Tr1path1,196,), pp. 1 ~ tOr a 4et1tlled analyela 
aee howard :J. Levie, fri ~,ntre or car in Inter
aational ~•4 Confl1ci,ntern~'tonal Law Studies, 
Yol.S§ (~\!lode lalaiidt OJ biaYol 111ar College, 1977), 
pp. 255--,o7. 
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range from Yiaitlag tbe prieoater ot war CA.mpa and other 

plaoee ot intera.ent, deliver1Ag the correspondence aDd 

tN.n•1tt1~ the l1ete ot priaonera ot nr. They ue 

even eapovered - attend the proceediD«e of a Judicial 

tr18uaal adJud1oa\1Qg \be 1~1 atatua of a doubtful 

oapt1ve. 5 !be importance att~ohed to the Protecttac 

Power 1a evident troa the tact t~nt 1 t 111 -•n msde 

obl~atory tor the belli~erenta to ap~o1nt • Protect!~ 

Powers •the preaent Convention §hall be apell!d with the 

co-pperat1on am under the ecrut19.J ot the Protectin,: 

Po"ero vh.oee du.ty ie to eat£·~'-lard 'h• iatereeta of the 

partlee to the contliot•. 6 ( .. ph3~1e adrled) 

Un~appily, however, no Protectin~ ~ower h~d ever 

baeD appolD'ed atace \be oa.iD« into Ioree ~ 'he 1949 

Geneva Coaventlone. Often it vas the International 

Comelttee of the Red Croea ( ICRC) vhich. pertoned that 

function. 7 !hia praot.l.oe, perhflP., ma1 be at,rtbuted 

to the tear that by appointing a Protect1Qg !·over • a 

5 Article 45 or the 1977 Pro~ool. See .App•radix B. 

6 4r'1o1e 8, paragraph t of 1949 Geneva 0oDYent1on 
rela\1QI ~o ~r1aonere ot •ar. 

1 .lor ea.aple, in the Aoreaa aDd V1e\naese araed 
ooan1o'• aDd lDdo-.Pak .,.n ot 1965 alld 1971. 
l•or appo1n11lent of Pro\eotlng iover•. eee 4>&Y1d 
l'oreythe, "Who Guar4• tbe GuardlaAa a Tbir4 Part.1" 
aad the Law ot 4nled Conflict "• fterloan JourDal. 
of International L•!• Yol.70 (19 ), pp.46:47. 
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a\ate would be iapl1edl7 aokaovledgia, the existence of 

t.be oppoeiag belligerent pd \b~a of \he ena~enue of \be 

ata\e ot var, which 1• prohibited by Article 2, p~agraph 

4 ot the Charter of the united Hatione.8 ~oreover, the 

loreaa aDd Vletn .. eee experleace .. P11 4 .. onetr~ted the 

boatili t,y ot the oo-Wl1et •'•'•• to \be appo1Dtaent of 

tbe Proteo\1DC .ttovere, •• \hQ re~arde4 auoh appoinwea\a 

ae an enoroaoh!oent on \heir natioul eoverei•ty.9 !hie 

p .. o\iee hae pro•oked oae oo.aeatator to a bitt•~ AttAok 

t.bat "/JJo talk of 'the regu.lar applicatioa ot 1Dterntit1onal. 

bum-nitorian law without the etfectiYe tunotioniftl ot 

eoae ProteotlD« Power e7wt ..... is idle charter". to 

Consectuen ~l.y, even ~he Geaeral A.aa•blJ of the Uni te4 

.lat.S.ou waa aoYecl '\o eD4or .. the ae.S - taa•e recoune 

to the 1net1 \u UoD of tbe Pro~eotiag Pover.11 

8 

9 

10 

, 1 

A.l. Miller, The Law of ~E (Maaaaoh\lee\1. • and 
Londons Harbrld,:e Rouf}e I no., 1975), pp. 171, '.41-42. 
For resenatione to Article 10 of 1'149 Pr1110ners ot 
War Convention aee D. ~h1ndler an4 s. TOll an, Jht ,."J 2 t ::Jed ;,ntlic~ ( O.nnaa ilenr1 Dwlant nilt1 tute • 
' ' J. ~p. 8,_ '· 

0.1. A.lJ. Draper, •apl.•entatioa or lllt.erna,ional Law 
ln jraed G'ontliota• • 1AMr¥tion!l uela\1opp, vol. 48 
( 1972), p.41. 

General Aaaeab17 he.olut1o• 28,2, ~~ Dec .. be~ 1971. 
"Heapect for Huaan lii«bta in Armed Oonfl1cta , ~. 
llVl, ~pp. 29 • at 90, UN .OOc. A/8429. 
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fhe ICXO draft article 5 reqy1re4 tbe belli«•nnt• 

llot oa17 to deaignate a Protectiag ~over vitho\lt delq 

but aleo to fao111ta-.e the act.1vtt1ee of Proteoti._ Power, 

1.1ppo1a'ecs .. , 1te oppoaen,, 1D ita terr1to17. Ia oaee of 

-tt.•acre•ent the belli«eren'• •re to fNfer ODe of ttle 

two propoaed al terDat1••• before the DLplMatle Conference: 

(a) ··the ICRC ma, ass•• the tuDct1one of a aubatl~ute 

vi thin the aeaning ot Article 2, parqrspb e proYided the 

Jar\1H \o tile oollfllot acr••• aAd in ., far aa tho .. 

functioaa are compatible with ita own aotiYltiee. (b) Tbe 

partiea to the oontl1ot. ahall .aoept the otter aade b7 

tbe IOJIQ, 11 1 t 4•• • neoeeaaJ7, w aot •• a aubati '"" 

wi t.h1D tbe rae&D1ng ot Article 2, paragraph o•. 

ObY1o"al.7, the aeoond alterAat1Ye le preferable •• 

1 t 4oee uot leRYe SD.Y eeope to lllftJ bell1p:erent to atall 

the apP01D'-ent of l?roteot.1ng i'ower, b7 !Dak1~ 1t 1apera

t1Ye tor the Partiea to accept the 10~0 u a •eubatitute•. 

tbua the eecoDd propoMl had the stlftlblenoe ot a etr1cter 

alternat1Ye, but •• the ICHC would neYer, ill reali\7, 

otter to act as eubat1tate without their prior conaent,'' 

tbie al teraative ia d1ff1c\1lt onll in appearaaoe. 

12 Por text, - Ot'f1o\e1 B.ecot'da, vol. t. 

1' ICRC Draft jj!,li t.lonal Pro ~.oaola to Vl• GeA4W& 

CoAYention• of 12 A~~·' 1949 •' t} (197}) 
cite4 1a rore1the, D.7, p.51. 
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Ae tbe Auatralian delegate pointed ou,, tbe prov1e1oa 

le et.feot1Ye "Dot because 1~ •ad• 1~ •on obl1gator.r 

for the psrt7 ooDCerned to aeoept the offer of the ICllC 

but beoau .. it appeared to 4o eo ••• •14 Ult~ately, 
lle.-•r, the o'poe1t1on ot .,.e atatee req\lire4 a nuaber 

of informal ooaproalaea before the 4ratt proposal coul.4 

be aclopte4 tbroucb oon .. neua. 15 !he IOiiC ctratt alao 

aentiooed apeoitio&llJ tba' tbe oont1nuat1on of diploaa,io 

relatione between '\he two bell11erente ahoul.d not binder 

the clea1caa~ioD ot .i?rotect.1og rovera. 16 !bougb there 

va• acr••ent 1A principle 'to a\ren.t.hen and aake more 

ett•t1ye 'h• wbole aeohu1• of ProtectlDB iover, the 

oontroverey centred rounct the iaeue of autowaat1ci~ 

of pbe,1tu.te oza the failure of the appeintaent of 

Protectins ?owera. 11 Should ~he •ub8\1tute autoaat1oallJ 

14 

15 

16 

17 

CDnH/I/SB.19, Off1o1a1 Rtoor41• Yol,8, p.17,, 

See George s. PJ"U«h Jr., •current In1 tiatiYee 
'o .. attira and l>eYelop laternational K\llaallitar1aa 
Law Appl1oal»le in Anlled Conniot•, lnMrnat.ional 
L•vx•r. vo1.e (t974), pp,262-67. 

During S1no-~er1can war of 1962, Cb1Da refuaed 
~o 4ea~nate a Protectl~SR Power, aa1nta1111~ tha' 
tbe dlploa111tic relations betveeD. India 11\nd 1 teelf 
were DOt enappe4. tbie pro•isloa sought 'to curtail 
euab eaoueea. 3ee .J. A. Ooben and H. Chiu, P!Qplt' 1 Qe ed lHern&t,ooal. J.••· Yol. 2 (aew Jer&IJ& 
~~e\On 0 •eral 1 Press, Princeton, t974), 
pp, t57o-75. Also aee Article 5, pftragraph 6 ot the 
1977 .t'rotoool. 

for text of proposed uendlUeDt .. e, ~ffJcij! k8o:idl• 
Yo1.3, pp,2,-24; an4 tor relevant de a\ee n Jom • 
ttee 1, ••• ~.UDU/1/Jit.Il, Qffio1a1 iieoorpa, vol,8, 
pp.77-85. 
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aa~e the role anct diecha~e the functions of a 

Protecting Power or only when 1 t ia aekecl t.o ~o eo bJ a 

llt•lli~erent? 

ln oaM ot 41eacre•eat between ihe ooa,end1Dg 

puttee oa 'he dea1gD&t1oD of Protect toe Power, the 

earlier law proY14ed DO aeaoa ot 1deat1fJ1-s a aat~allJ 

aooep\able Jrot.eot.1DC ~over. 18 Under tbe Protoool, 1t 

belllcennt.a coa&lcl not clea1£D*t• or accept; ~roMoti1n« 

iovera f,_ tbe be.S,DiliD« of a oontllot, \be ICBO 

•without prejudice to the right of any other ia~'ll"tial 

human1t~1an or~an1zat1on to do 11kev1ae vlll otter 

1 ,. coo4 ottioea aD4 ••1et. tbe oonn1at.1Dg partiea 

in the desi{lbation of a Protecti~ .Power". t9 the IOilC 

1a to aak eaoh par\7, 1a\er alia, \o «1•• a liat. of at. 

leae\ flYe ~tatee which each would ~nt to act •• 1'• 

P rot.eot1ag ?ower. 4ilao, the ICliC ia \o aak eaob adverae 

party to proYide a liat. et at leaet f1Te at.ate• vbloh it 

would accept aa the Protectin« ?over of the tiret part.J. 

£fter eoaparia, both the liata the xcac 18 to ident.ifJ 

a autuallJ acceptable state. 

18 A.rtiole 10, 1949 Pn-.oner• of war Convention. 

t 9 G. I. A.ll. Draper • t. be UAi ted ~1~oa 4elega te 
van\ed. ~be lO.AC to 11'\an ae41at1oa "iamed1ate}7 
a:tter a conn1ot hact be«Wl ~or wlU.ab tbere -· 
no ~ro \eO tiD& iover". Oulll/I/~.12, Oft 1c1al 
~cordt, vol.8, p.94. 
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If, despite th1a ~roce4ure, DO Proteot1ag Power 

1e deteraa1ned, then the xcac or a-w other lmp&J"\ial act 

eft1cient hU~Dani tariaa organization, 1e to .,, ae a .-. .. 

titude. •fhe t~t1on1D« of auoh a substitute 1e .abjeot 

te 'be· ooD-t of ~e partie a to the oootl1ot •. 20 When 

0011pared to the earlier law, thie proY1a1oD ot the Pro,oool 

aeua ~ be ntrogreaa1Ye21 but of what uee ie aa •b1t1o-ae 

eaactment of le~r1&l.at1on 11 it ounot be lapl•ente4 1a 

practice? If etateR are to tormallJ ooaaeot to the 

appointaent of auoh Aubet1tutee, then at leaat th1e 

fund•ental supenleory aechan1• vo\114 DOt r•aill a 

dead letter, •• ba4 been the ORae till thea. !be 

ooncern of the protagonieta of hum~n1tar1an ln.v to 

reaurreot aDd re~1~• ~hla liBUHcl a7at• of Proteot1D« 

Power 1a app~rent fro. the faot that the irotoool hae 

expl1o1tl7 ~entioned the training of personnel in app1J1a« 

1949 Con•ent1one and the Protoeol aa4 1a psrtioular 

dlaaharpJW the 4ut1ea of Protect1a« ?ower. SUeh pereollnel 

oould then be aacte aYaUable b7 tbe lCi.C while otten.zw 
22 1 te «ood otf1oea or when a neutral ata\e Rete aa a 

P roteot log !>ower. 

20 Ar\1ole '• para«raph 4 of 1917 l:'rotoool 1. 
tje 

21 'J!he oorreapon410C 9l'OV1a1on in 1949 Prl.aoD.era of 
.ar Conventioa vaa Article 10, paragraph 's 
•IJlt p:roteotioll oaonot be arrartRed aocord1ncl7, 
the deta1n1q power ah!].l rp\lell'\ or abf.J. aocep! 
e\lbject to the prortilolla o thla Artie e, ~he 
otter of the aerYiaea of a h•anitarian or«ani ... 
'ioa, auah aa the lCHC, ~ aa111ae the h•an1\ar1aa 
t~nc\1ona perto~ed by Protecting rovers under 'be 
preHnt CoaYeAtion•. ( •pnas1e added) See the coam•at 
•~de by the llgypt.ian delegate, CDW/I/Sil.28 1 Oft1o1el, 
a~.;rd•, vol.n, r~272. h ,977 p t eol _2_L_:__ . .,_ ClJI-- ~. ~~uil._ x.led ,P.eriiODa"o f t e ro 0 • 
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Oona1der1ng \he ooaprehene1ve and efteo\1ve role of 

tbe ICRO •• Proteotin« Power, lt 1e eutaa1\ted that a 

proYiaion o~h" to bave beea aJtde for the aut01Bat1c choice 

ot the IClt~ to pertol'll the dutiea of irotectiag &>over trca 

the Uae the bo.t1lit1ea break out \111 the tiae belli~-

rente -ne upon aoae Proteot1D« Power. the lav of var, 

ooab1oe4 with ~ blaall righte aoveaent ie boWld 'o 

develop 1a ~1e d1reo,1oa. 

lro 'eotiop of Per!O&f under ~~ Coat nl 

{1) 01Y11 Defence Or~an1zstlone: 

~ot only a111tary pernonnel but •ore and more C1Y1liana 

an DOW proteoted Wider the Conventions aDd the !'ro toool. 2' 

The caae ot the c1v11 defence or~an1sflt1on { CU')) 1a o'f 

great relevaoae in tb1e oonneotlon. In .aae ooun.triea ciVil 

defence or~n1aat1ona are coapoaed of o1Y111ana alone. 24 

However, ae:ubera of armed forces and certain aUitar7 

\lDl te aay a1110 be aaeiped '\he job of o1v11 defenae. 

While the a1 vlllan aembera, if captured • t~Duld \lD4oubtec!l.y 

be treated aooordiag to tbe ~o\U'th t949 Geu~a Convention 

relating to civllianB aua ~art l Y of JJrotoool 1, nov are 

the merabera ot armed forces 'o be 'treated? Should they 

'be Nlal'4e4 aa part of the anaed toroee as de~ined 1a 

Ar tiole 4) or aboLLld tbe7 be trea~ecl as civiliane? 

24 

For detaila ••• Part IV "C1v111.n Population•. 
Articles 4B-7q of the 1977 Protocol. 

~-~· in Australia. Other countr1ea eadore1ng tbia 
View are .Japan and Dea:aark. See Coaaittee II o~ 
lJiploea\io Conference. C;JDli/11/ Jt\.97, Off1c1al 
~ecorde, vol.t2, pp.447-48 and 450. 
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Aftiole 67 wllloh deals with "'11 pl'Obl•
25 

lilte 80 ••D.Y 
otber article• in the ¥rotoool, 1eeke to aain~ain a balaace 

between aaxill• eatet7 io the c1Y1llana aacl the greatest 

poaeiltle eatepard• to ail1'\ary per11eumel ot oiYil defenoe 

orc&lliaatione. 

lf oertaJ.A precoodi tiona are t\lltille4, tb• tbe 

PI'Otoeol proY14ea tor reapect and -protection of the 

a•bere of ana..S foraea and. ailita17 uni ta aeal~c! to 

elYll 4efeaoe orpD1-.t1one. fbeae preooDditioaa are 

that euoh peroonnel abo~d eolelJ engage th .. selvee in 

1ibe taek of ciYU 4eteue aa defiae4 1n tbe Protocol, i. •·, 

1a oDe of tbe f1f1ieea huaarntariaa taete mention .. la 

Art1o1e 61, and should not e.-~e tih .. aelvea in &07 

otber aUitar, 4uUea 4ur1JIC Ule coatllot. JloNOver, 

auch pereonnel and ~ch unite abou1d be peraanentlr 
26 ••t.«M4 tbe talk of o1Y11 ctefenoe. "PeraanetnlJ 

aealgned. • meane that nob per .. uel CaaDOt M traaeterre4 

IIMk ei 1iher to their own pareD' UAi o or 8DJ other 

!Dili.tarJ uni.ta eo •• 1o 1iake active part 1a hoetll1 ties. 21 

Hovever, th1a proviaioD fails to tate into ooDa14erat1on 

25 There beiac DO -...oh Article in tne lCBC c!ratt, it 
••• prepared b¥ the Mork1111 BLlb-Group of Ooaad. ''•e 11. 

26 see J.r\1ole 67, pBrqrapbe H a) aDd 1( b) of the 1971 
vrotoool. 

See the clarif'1cat ioD a ad e bJ Cbatraan of 1ihe 
Vortluc 3\lb-Group, CDlll/II/S1t.96, Oft1o1!!l a.cordt, 
Yol. t 2, p.431. 
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'll• prac,loaJ. oolld1t1oae of a var. Aa the Gbana 4el.-te 

atate4 tbat tor a 4eYelop1ag ooantr.r, like hie, wbioh 414 

ao' haYe auff1o1eot maber ot trallle4 o1Y111ana, it •• 

Dot feaei~e to 1a110ltil1• 1 ta trainecl •ldiera, apeciallJ 

tluri .. ttle beisht ot hoat111 ~ea jun beoa\lM earlier theJ 

were aeaS.Coe4 o1Yil defence dutiea. 28 ~•a tbe USSR 

delegate aa1nta1aecl that 1a oontlicta that continue tor 

a lODg tille o4 attect large areae and where a nuaber of 

a111 taJ7 per80Uel are •DP«M in o1Y11 defence • tben 

aipt be a need to naea1gn tb .. :act to participate 

clireotly 1D hoat111tlea. 29 It 1a au'-lttect that bJ 

•IUUIO••artl.J renrlotlJW the aoope of IIUOh alll tar, 

p ereonnel in Artie le 67 • paragraph 1 (a) aa4 ( b), tbe 

o lt~eot of providlJI« aula• benef1 ta to tbe \iYarioua tne• 
of pereona e-qe4 1a warfare, bae wttered a alight 

aetltaok. fbe praotioal. ooDd1t1ona of the aodera "total 

war• a1ght ••• lt 1apeat1•• evea w traaafel" a111tar1 

aeabera aaaiaoed to o1Yil 4eteDOe organisations baok '• 

aot1Ye boatlli tie a. Ueaoe a broader Y1ev of a\&Oh poaa1-

b111t1ea would have been velooae in tbe Protocol. 

the other iaportant preooad1 t1oD req\drea that IILlob 

pereoanel. are alearl.7 d1et1ngu1ahable troa other ae'lbera 

28 CDDli/SR.4,, Qft1c1!l. Reoo[dt, -1.6, p.~o. 

29 Ibid., p.277. 
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of the aaecl foroee b7 proaiaentlJ d1ap1Q'1Jt« "'e 1nter

na\1onal d1et1uct1Ye •11• of civil defence and tbe7 ahou!4 

aleo C&n"J \be nq.Ured 14en,1tJ o•rcla. SUCh pereonael 

voal• O~J oDlJ light weapoaa for ~elt-4etenoe aad \hal 

ao beaTJ veapoaa voul4 be VU8P()r'ecl v1 th the help of 

o 1Y11 4efeaoe organ1eat1ona. ~ 

01•11 defence or~Dizatlon• perfo~ preYent1ve aa4 

protect1'Ye twaotloaa b\lt do aot fora part ot araed tozo••· 

Wba' eta'"• eboul4, thea, be given to tbeee aeaab•• ot 

araed foro•• aDd a111tar7 unite? SWit .. rland eoU«ht to 

p laoe th• oa 'h• e•• foo,lac aa a111 taJ7 aedloal 

pereonnel and ehapla1u• who are protected but not a1•• 
pnaoner of war atatua aa ooabatant.. '' Ci'Yll defence 

inYol••• preven\1'Ye aacl proteotlYe aeaaurea and la 

heaoe aore humane than the post-oaeual \7 aedioal aa.s. ... 

t aaoe where baa baa alread1 beea doM. Tbe Jv1aa 

propoaal. tell throU«h aD4 a general ooaeenaue •er~d 

oa~ of 'he D1ploaat1c Oootereaoe that the pr1eoar of 

war atatua be aocorcled to auob a«abere of o1Y11 defeAoe 

o rguisat ion e. 

~ ,, a.27, , •• ,7. 
CDDR/II/81.97, Qtttciat Recordl• Y01.12, p.442. 
.Ueo aee the vtev ex~reseed bi Sv1tserlaa4 1a 
the i?lenar, aeet1nga, CDl>H/ SR. 4 -,, Offlo&.Al Beoortta, 
Yol. 6, p. rt6. 
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Bell11JereDta tend to float all lava of war b7 reeor\ 

to tbe "4ootrine of m.illtar.r neoeaa1 v". Can euob aembera 

ot c1Yil 4eteDoe oJ~ganisationa be ooapellecl to voJic tor 

the oagtor atate Wider tbi• dootrine? jrtiole 50 ot \be 

1949 })rteoaera of Wa1• Convent1oa bad prov14e4a "/Ilriaon.ere 

of war oaa M ooapelled to c!o euch work •• ••• public ut111tJ 

aen1cea having no a111 ~ oharaoter or purpose". aat, 

1t oa the -• analosJ. tbe ••mbera ot o1Y11 ctetenoe ozwa

n1at1oaa are perraitte4 to be oaapelle4 to won, thea 

auoh a prov1a1on 1a liable to be ra1auae4. The oooupJ1DB 

power oaa thea lll4\1Ct awab priecnaera 1a ita owa o1v11 

4 efence organisation and thus expoee theca to danger a. 

To avo14 auoh an everttual1t7 certain oouatr1ea like 

1'U«Oalav1a, Inttoneala aDd P«Jpt, wanted no referenoe at 

all to be added in the text for 1nolua1oD of auoh 

priaoaera 1Dtio the OOOllpJ'111g povera t CiVil 4efeaee oraa

ni&at1ona. 32 Alt baY1J1« 1a view the praotioal coD41t1oaa 

aa4 Moeaeltlea of warfare, a oouensua vae reached to 

provide tor aa expreaa •fe«Uard to be •bo41H therela, 

"bUt o91x in the iaterett of the o1v111aa popylatioa 

tf Slat' ta[£1top, be •ployed. oil o1Y11 defenoe taaka 1a 

80 far •• tbe a.ed arieea, provided bovever that, 1f auoh 

work 11 da~tgeroue, the7 volunteer tor auoh tlleka .. ' ' (emphasis 
• added) 

32 CDDH/II/SH.97, Off1o1tl !toordt, ~1.12, p.442. 

' ' see Ibid., p.444, aod Article 67, paragraph 2 
o t 'the 1977 ?rotoool. 
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this add1\1ooal eate~ard of Yolun~eerlng for dangerous 

'\aeka waa required because oooe ln tbe banda of an 

adverse P-"1, 'the oap\vecl 11111 \ary pereonael •&J' be 

o011pelled •o 4o labe:ren'C.lJ daageroua ta•• uder \he 

prb of YOlUAtaey Hl"Yloe - 11ke bollb 41apoaal. J4 

There are DO objective meue by wh1oh 1t oao be deter

a1 .. d whether a prteoner of war h~• volun\eered tor a 

d&Q88roua Job or he baa been forced to do eo. &lOb 

oa"• of oo..-o1on, wbea deteot.ed • ou.gh' io be expreaelJ 

deol"lred war oristee beesuae once in the hsnda ot the 

&d'9erae partJ, thq are al10 'ore de OO!fbd and. •• auob 

should be regarded aa protected pereona. 

Broader ·~~11oation of ~he humanit~rlan law en,a1la 

the prevention ot torture of tbe pr1aonera eYeD 'b7 way 

ot ae4loal or eo1eat1t1o e.xperimeatati.oa on •n.a. 
M ed1cal torture oan ocour lD two w&J•s pr1aonera 

r"uirlac aeclloal treatment may be aubjecte4 to ae41oal 
kiocla, and 

exper1Jietl~a~1on ot 41ffere~ttLbealtbJ prieoura of war 

may be cade pinea p1£a for ea.periaenta or •81 oe to l'Oed 

to 4oaate blood or other OJ'8tu1• at the cost of Uleir own 

.,4 Howner, the a111 MI"J' peraoDDel poa .. saiq 
apeoial ekill• la bomb diepoaal aigbt encage 
in euoh work on a •oluntaey ba•ia. see the 
statement made b7 the Chairman, Ibid., p.443. 
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life wh1cb uecl no\ alva, a be uee<l for ~1r ••ndee 

alle~Jed.ll in need b'-lt. tor •a•1 pereoaael. lor \u 
prevention of ~ort~re snd other euoh practloee oa ea.., 

per80DDel )lon cit ••)!t, a •tep vAe tqken 1n tbe 1949 

Pr1eoaera of War Con•eotioa .tatl~ o~te~GriosllJ thAt 

•liJ.-, Wll.awfW. act or oraieeiora bJ the 4e\llin1~ power 

oaua1ng dea\h or aer1ouslJ eDdangerintt •he bealtb of 

a priaoner in 1 ts C\latoey la probib1 ted, aDd will be 

rel&rdt4 ae a t~Jertoue breach of the P"•en' Ooa•ent1on. 

In particular, no prisoner of war a.v be eubjeote4 to 

pbya1oal au\UatloD o:r M aeclioal or ecieatiflo eaper1-

aenta ot Sn.J kind vhiotl are not juetlf1ec1 '-1 tl.le aed1oa1, 

dental or hof'pi tal. treauent o~ 'h• priaoner oonoernecl 

au oarr1e4 o~~&t 1D b1e inter•-' •. ' 5 Ihle PI'O•laloa 

8ho\llcl appl7 to iuetaacee -.mere prieoaere are toroittl.J 

aa4e to toaa'• bleo4 or o ~er organa for \raneplutat1one 

aDd aratt1D«• to web aa extent \hat thelr 11••• aay be 

....... re4. JM~, in praot.1ce, 1 t wae DO'· the lC&C 

eo~ht to plu& the loophole by ita draft sr\icle 11.36 

fho~.~«b tb1• draft article did not eabod;y ..,., uw pr1Dc1ple,n 

it 414 aeDtioa the proh1~1,1oo• ooatained 1D .Ar\1ole '' ot 

'' Ar'1ole ''' 'h• 1949 Prleoner• ot ._r Coa.ention. 

' ' For c1raft ar'1cle 11 of tne ICRC, eee, gtt~cial 
Recp£4e, Yol. t. 

'7 Introduc :lon to 'h• draft article 11 bJ \be ICilO 
repreeentat1••• Jean Pictet in Ooa·aittee 11, 
CvDH/II/Sd.10, Qf!ici!l ~cord!• Yol.11, t.79. 
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the 1949 PrieoMre of War Ooayeatlon witb u a4d1tion.U 

olaue that woh prob1b1t1one would bold good -en 1t an 

S.Dd1Y1dual llYea hla oonaen' otberwi... Thle ola.a .. waa 

neoeea1ate4 beoav.M at tiaea tbeee prob1b1t1oaa are 

ltnehe4 aaicle or cl18C\&1 .. 4 1t7 kki-. the ooneent of 

a pr1•aer under ooero1oo. It prob1b1te4 phJeloal •ut1-

lat1oa, ae41oal or ao1eat1t1o experiaecta, aD4 -~~at1t1e4 

acta ot gl'&ttiq ad traoeplantlq. BoveY•r, oertaia, 

•"-'•• tel t that tile 1\l;LQ 4ratt &rtiole eli d. aot p tar 

enough on auch an lraportr;nt allltwr. l'lllle, on til• eae 

band, A».atralia 1atro4uoe4 aD ••U.ea,,38 tr.t.q u 

eDt1N17 ... artlole b7 vb1ab lt eou~t to pnhlb1t "Ill 

"W).juat1t1e4" acta or 01111sa1ona ea4anger1ng tbe b•lth 

an4 1atep-1tJ ot a oap-.u-e4 per•a. It al• olear17 

prohibi te4 th• ,_oVAl or transplantation ot orgADe or 

t188aea, 1nolu41ng blood don~tion except wbln required 

aed1callJ. It epeo1t1e4 tbat aa i..S1Y14ual •• tlonate 

ltlood Yo1Wltar117 RD4 v1 \boat ooero1oa and 1o4uo•ent 

aooordln« to tbe ~enenll.J •oceptect ae41ca1 eta.nttarda 

aa4 for the benefit or both tbe clollOr aa4 'b• reoipleDt. 

Oa the otber ban4 ••• tne ••n&aen-. •o•e4 ~7 -abe Aril• 
aouatrs.ea'9 requiring a wr1,_D 4eolarat1oa of retti881 \7 

'8 :ror newe of *• .&1letral1aa delepte ••• 1 bl4. ,p.ao. 
For '11• tax' of the ••naeat •••• CUDB/11/4,, 
iffic1f: •eoorc1f• Yol. '' p. 60. aatr1a, il\AD.«U'J, 

e\heraaaa, ro&Dd, ~vedeo, &w1t•rlao4, .ne ussii, 
the Ui. and ~1"\hern Ireland, the UD1,e4 ••tea of 
laenoa .. " oo-.,oneore of ~. uen4aaen"· 

CDDH/11/70 RD4 CDDB/II/207, QftiCiel. Becol'de, 
•ol.,, '·''· 
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a pereoa 1D oaM be ee feel• ..,,D. it a auJWioal operatloa 

oa h1a 'MclJ 1a aeoeaea17 aooori1ng to the ooa110ll aedS.oal 
g .... ts.oea. .do~h the •eadaeata lteiaa Y!l7 Japol'tut won 

reter~e4 baok to \be Draf\1._ Coaa1ttee.4° 

tu tint 'he pancnpbe ot Ani ole 1 1 - tile aeca\1 •• 

1a~"UCt1oDe - are ba .. cl aallal.J oa the .Au-'l"lllllu ••ocl!lteat. 

Para&rapb 1 'J'Oh1b1 te aDJ uj\l.t1t1e4 aot or •1 .. 1oa 

acuaat the ph7aioal or aeatal health u4 1nWIJ'1tJ of 

pereoae llort «• ou-.t· !hue 1' probi bi ta aDJ ae41olll. 

tna'\aeat whlob 1e DOt required 'by tbe atatt ~ health 

of a pereon an4 v0\ll4 not lHt glYea \o the natloftale of 

that pa~J uter aS.Ilar ae•s.oal os.ro••t-•e. the latter 

proYialoa le an iaprov•ent oYer the poeitlora obta1Di .. 

in the 1949 Prl eoaere ot War OonYent1oa. Deapi te 1altla1 

ua• oppodtloa, the eseep,loa ol,.••• wae adoptee! ltr 

ue1DC the word "ujuatif1ed•. 41 OlllJ tho .. aote or 

oa1••1oae an probibl ''' ~• are viltul and tbu .._ 

ju•\1f1e4. O\taerv1 .. , tbe aeaerallJ aooepw4 ta\!8017 

of ~•eti.tle4 ••• ooat1nue "' ha-.e toroe - 11lte t.be \lM 

of tol'Oe bJ a n\u·•• 1a •lt-defeDOe .tleD "'Molted 'I a 

4e,a1ne4 pereoa. 42 ... D \be .. ,~'•'1GS of a lee ot a 

40 

41 

42 

OJ)l)I/II/11.14, Oftioitl Reoo£41• -.o1.11, f.1Z6. 

!he &ra- ... ~eat CDDB/II/10 ia efteet etate4a 
"In paraaraph 1 , oa1 \ \M word •ujulltifle4 • • a."· 
A&•p1e g1Ten 'by 'b• •er1ollll 4elesate while 
ex\endiD8 hie clelecate • • nppon ~ ••ncJaeat, 
CDDH/II/4J aad CDDB/11/SR.14, n.40, p.,2,. 
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woWlde4 110ldier, ~o prevent the po1•a troa 8l)rea4iuc 

oYer • otber part a ot bodJ, ia ae41oal1J eaae11~1a1 ancl 

beaoe a 3aat1t1ec1 act UDder tbe Protoool. 

the olauae 11pllol41DI •jut-'itt.a aota or oalaeiona" 

t.• crapaltle of ltetae aiau ... 1D oer\ai.a oaeee but nab 

relaxa,ioD 1e oonaidered aeoeaaa17 110' oDlJ tor the 

1nteBJ"i'tJ of tbe ae41oal proteaaioa but al.o tor the 

aatet7 ot euab pat1enta wbo are phyaicallJ aot 1D a 

pod tioa to Cl Ye tbe1r ooa .. at. Jloreo•er, the chaacea 

of alauM have beell aiuS..l•d b7 1ncorponUntt ia para

graph 4 tbet any wilful, i.e. W1J11Bt1tiecl ao' or •1aaloa, 

•ab&\1 be a cra•e bN&Ch Of thla irotOOol• &ad whloh, ae 

Article 85 of the Protocol 'j)rov1c1ee, •ebal.l be r..-r4e4 

•• var oraea•. 

Al t.houab the removal ot t 1 .. uea uul oraana tor van .. 

plantatioa ia prohibited, donation ot blood aad 8k1a tor 

graf\1ag waa 11011 diaallowe4 1D tbe .Allatrallaa aaaenctaent 

aa veU u 1a tbe 4raft1ac o•a1tt" npor', tboucb tbe 

bloo4 cloaatloa vaa to be onl.¥ tor tberapeu.t1o purpoMa 

aad •under coad1t.1on• oonaietent with paerallJ aaoepte4 

sedioal a'•adarcla aDd OODtrola for tbe benef1 t of both 

the 4onor and 'he recipient•. 4' Hovwer, the Ban&tac!eab. 

deleaate feared tbe flout1D8 of aub a pronld.on •• hacl 

happened 1D the P••' 1D vhioh forollal.e edrao\loll of tlloo4 

troa \he pr1.onera bad led \o their 4eath.44 Al'hoa«h 

4 3 a. ,a. ~r ld.llllar .loUab Y1eva, aee CDDH/Il/Sil. 29 • 
Qtf1o&.al. lfoorta, YOl. t 1, p.296. 

44 CDl)l{/II/2,, O,ff1o1!l lieoorda, Yol. 11, p. 22,. 
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aa.v oo.mtr1ea45 llban4 the ooaoera ebowa bJ tbe laftcla4eeb 

4elega~e, it waa tel\ Ulat ab .. noe ot aob a proYie1oa 

alcb' ba•• uadelir&ble ooa .. queAOea whea a woun4e4 or lliot 

voll14 Dot aet bloet 1a ~llae beoau" 1 ~ 11 aot e:xpre•lJ 

prow,it .. tor u4er the law. At the -e tiae• there •• 

apprebeaa1oa tbat an e:xpre .. pNil1b1,1oa atallt g1Ye the 

oap,or -'ate a obaDCe 'o juetitJ ita denial \o a 'PI'l•ller 

o t •r a bloot 4onaUon for aanac the lite of ble ova 

ooande. 

Ia order to naoft all ~e doub'e u rtt«ar4a 

c oeto1oa or lnduoeaent, a eu.ggeeiloD waa aade b7 oee 

4el ... te4' tlaat w1 ttea oo•••' be oM ala eel trc. '\he 

prieoaer \o elBI\117 YolUDtai"J oon .. nt. '.tbla •'•'••a' wae 

to tM made 1n ~e preaeace of two oo-p:rJ.eonera. Bow..-er, 

tile pnpo•l n• ooaa14e:recl 1apraot1oal. att ae41oal 

peraoanel •ll7 endeavour to obtala a written a\at•ent 

Ire. tal• pa,1eA\ wbo, req\liria« to ucJerao a _.l'K1oal 

operation, •&1 retuee to do eo. 41 IUOb a prona1oa 1a 

.... to proteot the 1nt .. n. ty ot ... aedioal pnteeeioa 

ae well •• to eaalale tbe prieonera to eeoape tro. the 

oaprioea ot the oaptor -'ate. 

45 Coutrlea are aatral.1a, .De•ark, h'\berl&Dde, 
&o•let Uaion, lw1taerlaa4 and Slleclea, lb14., 
pp.22,.25. 

46 Su«geatioa •*'• '-1 tbe IIUloaee1aa telecate, 
COf.fit/11/ 31{. 29, ott1o1aJ. 1l!oor4a, ~1. t 1, p. ~. 

47 Paragraph 5 of Ar\1ole 1 1 of the t977 rrotoool. 
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A t~her eatesuard to the DOW vel')' COIIIIOD ca- of 

bloo4-\nnatueton ~Antt llk1D-graf\1ng 1a oonttdne4 iD the 

pro'9'1aioo tor aa1Dta1Jl10« medioal raoor4a of oer\11111 

oat, ... rlea of priaonera. 48 Solie of \he clnelop1ag ooutriea 

like lf1aer1a and Iraca.4' ezpreaeed ctoabta whether ell the 

partie a vov.lcl 'be 1D a posi t1on to •llintaia elaborate aedical 

recor4a of eiiOh and eYeJ7 per eon that 1a iu 1 ta power. 

HeDOe \UUier the Protocol two oateprlee were aa4e keepia~ 

1a view the obJective of the medical treat.eata (a) oaaea 

tor 4out1on of blood tor traaafuaion or akil'l for !ftftiag 

oDl.71 ai'Mt (b) all o'b•r ae4loal pl'OOeduree \lDdertAkR. 

~he Protoool :aakee 1 t obligatory for the deta1n1D« power 

to aa1nta1A a mecU.cal record ot ttle tozaer oate&OJ7 of 

ob~eo\1vea, vbereaa tor the latter cate«<J7, it 1e on}7 

advlaable or deairable to .na1nta1D recorda. Tbia ineietenoe 

OD keepiac aedical reoorda 1a an 1Dapro•ea•nt of lav oYer 

Article » of ~ 1949 .Pr1ecuwra of war Oon•entioa. suoaa 
reoorcte lball be available at all t1••• for inspection -, 

tbe Proteot1n,r Power. Tbua, the h•an1tar1u law hae 

en4eaYoue4 to builcl YArioua adeguarda and proteotlooa 

'o the pr180Dera of var. Ol:Wiou.alJ, 1' 1e 1D 'b• au~ual 

1Dtere~R of ~be bellieereate to tol.low these proYio1oa•• 

41 Ibid., paracrapb 6 aD! CDJlt/II/SK. J2, ott1o1al 
Reoorde, YOl.tt, p.32f. 

49 I-14., p.,,1. 
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Persons detained but not eat1,led to prieoner of war 

atatue are De't'erth.te• protected dd oer\ain a1a1a~.a «U&

rallteea an ueun4 to tb•. ~'hie i.e btoa~•• •••r1 1Dd1Y1-

4aal haa a right to hie lite, 1Dtesri" - both phJe1oal 

aDd moral - au of the attributes 1aeepanble froa !lie 

per•oal1t7 ancl "eaab pei'IIOD aball benefit troa fJ\l&l'&Dteea 

reoopi&e4 tv o1YU1•4 p.o,Plea". 50 !heM two priDoiplea 

feN tbe a\lbataMe et fuDd •ental. 8\l&raBt.eee whloh •&7 be 

regaried -"• the eorneretone ot the 1977 Protocol. Article 

75 DOt olllt f1lle the pp aDI ooYera the Crfq ar• bet .. en 

a•batazata aDd o1Y111an• but al-.o rei \eratea the tun~ental 

a1Diaua aeauranoea 1nherentl.7 aYailable to fl'lerJ h•aa 

Hl .. repr4le• of the ciro•.tucee in wb1eh he 1e 

oaptured. It wae deeerYedlJ applauded bJ the Belpaa 

4elepte De Breuaker aa haViD« "prod\IOed a ... ary of 

t. be 4eYelos-ent of b•an rl.«hta a iDee 1949". 51 

Oena1a loophole• wen d1eeovere4 1n the wol'k1Jt« 

ot the 1949 OeneYa Oon't'ent1on111. It enoouft6e4 arbl tra17 

tnataent ~ the oap\un4 ea~ pereormel vbo .. atatua 

50 

51 ODDH/111/SR. 4,, Qf!1o1el S.oorcla. •1.15, p. ''· 
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••• not ol•rl.J deterainect. To llalt and control th1e, 

the 10&0 eubelitted ite ctratt anlcle 65 wbiob pi'OYOked •• 

•dl' •• thil"te•n ametutaente. 52 1\ eoqbt to 11!11 t the 

cat•gor1ee of benefiot.ar.r. tboup it 1nolwle4 (,.) aatioaale 

of etatee aot boun4 ltr the '949 Gneft CoaYentione, tm4 

aleo (b) ite oc oat1oue, 5 ' etill •&DJ .tapoltazn oategorlee 

ot captant per•Dnel wen ezol\lded :troa 1te pa"iew, lfUOh 

•• 11eroenar1ee, perMae 1D411lliftl 1a eepionage, o•batante 

aoou .. of an•• br .. ohee ot \he Conveotione, eto. 11DlaD4 

wanted to 1DCl"cle national a of a neutral or co-bel U•rea' 

•'a'\e with vh1oh DOI'Ilal 41ploaa,io rela,ioaa were DO' 

broken. Slace &D7 att•J»t "' belnc esbaue'\lw wae fo\1114 

inexpedient, euoh a propoeal waa droppe4. lnff\eacl 1 t 

proY14e4 a ceneral proY181on to the ettecna "'a eo tar 

aa the7 are affected b7 a attuatioa referred to 1a 

A.rllole t of 'h1• Pl'Otocol, peraone Who are 1ll the power 

of a parly to the oonfllot aD4 who 4o DOt beneflt froa 

aore faYourable treatment under the OonYentione or wa••r 
thia Protoool, ahall be treated h•anelJ 1a all o1ro-. 

atancee and shall en~oJ, aa a a1n111ua, the protec\J.oa 

provided 'J th1e article without aQJ a4Yer8e di8\1DOtioa. •• •54 

It tbu refere to persons 1a the power ot a plli'\J to tbe 

52 Por ••D4••nta oa 4ratt ar\icle 65, aee Oftloitl 
Bf2gr4f• Yol. 3, PP• 289-95• 

53 See Arl1ol.e 5 of tb• 1949 o.a...-a OonYention llel at illc 
to 01 Yilia.oa. 

54 Ar'tiole 75, paragraph 1 of the 1977 Protoool. 
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ooDtliot. whether adYera• or ihelr ova or one of tbe11' 

alU••· 

thle jrtiole, bein« 1D the d1daot1o nat•r• of doe 8D4 

doata - \he oaptor nate, le 41notl.7 baNd oa the Iater

aattonal Connanta oa 01Y11 aD4 Politloal .U.pta of 196,, 55 

whloh atf1aa "'e ltaaio et\lal1 \7 of ..., • .,. tw.aa belD.I aD4 

aa auoh are en\1\le4 \o a11307 oe~ala tudaental, iaal.iea. 

a bla r1cil'•· I a ·the -• Yeia, Ari1ole 75 aocorda oel'talll 

lud•eatal pu-aa.'-•• to all aD~ per•nul lrreapeoU n 

o~ \heir -atua. the" guaraateee &H aocorded to all tbe 

oapt....t peraoaa 1rraepeot1n of thalr raoe, oolov, ••z, 

laacua«e, re11s1oa or belief. political or other op1a1oD, 

aatloDal or eoo1a1 or1«1a, wealth, birtb or otbar etatue 

er 011 .., oth• oriterloa. 1\l"'her, each part7 ie to 

re8})eot \be pereoa, hoDOv.r, oonvict1oaa aDA reltcioae 

praotloea o'f all a110h per.-a. All tbaee are tba aeta-.. 

liehacl DOI'IIa of the Gea«a law but ooataaloa &J'Oae aa to 

tbe lat.rpretatloa of the worcl •ooDY1ot1oDe•.56 

ConY1c,1oaa t.cnal4 be po11t1aal, 11001al or rali«loua tba 
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la~ ou waa aelltione4 axpreaal..J. - tar ~e ao•' 

laportaat la a poli,ioal coa.1otlon or 14eologioal 

41tfereaoee. the captured ea.., per•uel •• eu\eorib• 

to the oppoelac political 1dtolO«J or be ••1 bo14 d1ttennt 

Yin• wn tllo\lcll he aq be ita ova Dailow, tben tbie 

pro'YJ.aloa cuaru.t••• hla prot•tloa rr. ll•111at1oa or 

tortl&N aer•J.7 oa the croud of heretical poUtioal 

o ODY1ot1ona. 

Ia ol'ter to ach1ne the .. a1aa, the Protoool prea

ar1be4 oertaia acta on the pari of tbe aa-ota ot the 

oaptor etate whether oi nl1ana or aU1 tai'J. ':he7 an 

ea~olu4 .apoa to retraJ.a fro~~ 11ldul.g1Ja« 111 TioleDOa 

8CBinet the life, health• or JhY•ioal or m4tntal. ••11-

ttei~~.t of the peraona. !hia proY1aloa 1a ••1'7 aeoeral 

· aft4 aU-•braoina aOCS atill the .Protocol apeo1fiea .,.. 

of the aoft he1DO\UI 't7pea of acta that are proeor1be4 

euch ••• 1nMr alia, ••rder, autUa\ ioa, corporal 

pwaiabllent, or pb7aioa1 or aenta1 torive. 'lhe pereoD&l. 

1a'ecr1'7• 41aa1\J aD4 boDOur of the poor 'Y1ct1aa' ie 

reepeote4 bf aot allowing tbea to 8DJ hua111at1~ aad 

4esn4lng treataent, b7 not ooapelliog th• 1Dto entoroect 

pnet1 tutioa or ~ other tom of 1wleoent ph,y.S.cal 

aeaaul •· th... fWl4aaental guaraateea extend to the 

DO~ tak1128 ot boetagee aAcl aot 1apoe1og ooUeotlYe 

pUlabaanta. ;bough the Protocol proh1b1 '• eveD the 

\hre•'• 'o caasait any of the toreso1ng ac'•· 



It vaa iiiJOee1ble to 1DClude 1D Ar'1ole 75 all the 

po .. i)le guaran\ees tha' 1bo\ll.d be granMct to tbe 'Yio-lae 

ot 1ateroa\1oD&l oontl1ote, tor euaple, the 11•1111 ot 

treatae•' to •• oaptve4 o1nl1ana at l•et equal to 

that of tile prieoaere of war, •• waa arpe4 b7 the 4elecate 

of the »-•oratio ~p\lldic of Yietua. 57 !be o•utante 

alreadl ••• tbia pri-.11••• Ullder J.rtiol• 44 of ~· Protocol 

where even if *•7 tortelt their risht to be a pr1aoner 

of _., theJ will ea30J protection eq\lal to the prl•aere 

of war. Thouall the Vieta•••• proposal wa• not incorporated 

to ~· extent 4eairect, 1' vaa «t••• etteo' to in the tea 

of eat·~· aaalnat wal.awhl. proaecu\S.Oa, apart froa 

the varloua prohibition• oont&ined 1a ~11 aniole. It 

•-•"'•• oe..-alaa kale pr1M1pl•• ot ~u4S.o1al proae4ure 

vbich are reco«Dised bJ the o1v1l1•d nat1oo.e and vb1oll 

~e to lHt follovecl bJ 'h• re.pl&rlJ ooae\1'-'" co\& ... 

while c!eal1n*' w1 th J)ereoDa acoueed of pea&l ot teao••· 

tun ... •• pr1ao1plea 11-'ecl 1a pan.CNph 4 ot Ar't.ale 

75 wJU.ob flfler, coun haa _, take 1D~ aooout aD4 whioh 
,· 

:.repreaeat the a1aia• 8\l&ftll'-•• tor ooruluotuw aa 

·- .-.~..-1•• ~\&41oi.al trial. lh•ee pr1no1pl•• laala4e 

pnaptlJ t\&I"D18blDC ot vouacle of trlal, pree•p,S.Oa ot 

51 O:UDI/111/~5. Qft1olal ifaorda, ~1. '· p. 290. · 
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luooeDOe ut1l proved plltJ aooor41D& \o la-. protectioa 

ac•u•t M1ng COilpelled 'o te.tifJ apiuat bueelf or to 

eoDteea pi.lt• 'be riCh' to exaa1ne witaeaaea, \ae richt 

not to M palebed for --'biq wbioll ••• DO' a oriae •' 

· 'h• Uae of i'• o•111a81oa (tx "0 tae'a law) or for a 

peAal '' heaYier \ban the one 1A C\&ZTUCJJ 'b• ri&llt to 

be 1Dforae4, on cooviotioa, of r•ec11ea aY&ilable to tbe 

•o\laed, eto. 

Panpaph 1 aeotioae two pneral pr1ooiplee tba' are 

applicable to the proaeou.,ion aDd trial of persona acou•4 

ot .... er iaea Ol' orlaea a«aillet b••as. ,,58 - tbat the 

proaeout1oD anA 'trial of auoh per~De ahall be ill aooor4aa.oe 

vi tb the •applicable r\ll.ee of taterD&~i.oul. 1aw aal tbat 

the tHatlleDt p~-oY14e4 bJ tllie al"\iole ahal.l be the aiala• 

vhe,ber or DOt the alleged offenoee oonet1 ~"'• sra•• breaohee 

of \be COnveatieaa or 'be Protooo)u ltttant'-bJ.7, the 

Protocol 4oea not expl1o1t17 aentloa the pf'11M:1plee, 1. •· 

the applioable rulee of 1nteru\loDal l&WJ heaoe auob 

ecope for eubJeo~iYe 4e,eraiaa,1oG of .aob ~·• bJ Yar1oua 

nattoae ez1at a. Sad tile Ml'b-'aa'tlwe pr1ao1pln of 1DWI'

aa~loaa1 1• &1.• 'beea expn•l7 :aent1ou4. like the 

58 
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prialiplea oa pi"'oecbaral aepecta ot paragraph 4, DO 

ooatroYer., w1l1.4 have .. er ari .. a. ILlt learniD« fl'OII 

P•-' eaper1enc•, where SOviet UD1oa aact •o*' other soolaU.t 

oountnea59 bacl aade reeenat1ona to a e11111ar Ar&i.Ole 85 

ot the t949 ll'leo•r• of \far OoDYentioa, it vae tboupt 

aore a4Y1eable to arrive at ._e OOftMDtue nther thaD 'o 

en•erate •oa.~eot1ve• pr1no1plea ot 1aternat1oaal law vhioll 

an bouad to attract 1nat.aera~e rea•l't"at1one. tuae 

tuadaaental paranwea haYe to be, .., their Ytr7 ut\lre, 

•eaeral aacl aot epeolno RUAranteea tor aa wlde ILil 

applioation ae poaaible. 

Ar\10le 25 ot tile t949 PrieoDen of *Z- Ooueot1on 

ha4 proY14e4 ter apeo1a1 treat•erat to voaen held •• 

priaonere. fbeJ were to be &e001111o4•'e4 ill ••~•n 

eeparatM tro~a aen•a. Hov.,.er, •• po1nte4 out ltJ • ._ 

CoW1,r1ea, 6o aa each h\Uan oeing haa a right to live vit.b 

Ill a fal17, 1 t vaa ceneraU7 aooepte4, aacl ooaeeca\leatJ.7 

eabod1t4 1a paragraph 5, tbat •t.a oaaea wbere t .. lliea 

are 4eta1aed or interned., theJ aball, wheHYer poaai.ble, 

be held 1n the ... glaoe aDd aoooall04ate4 aa 1•117 

\lni u•. 

59 

~ 

801alo41er uut f•u, n.g, pp.48,.5tt. 

A\latralla, Caaacta, Jgpt, Inlaat, Jor4&D, 3av.41 
Arabia, !'ballaa4, 084 aDd 'hpelaYia. CDJII/111/'t t, 
Qft1o1a~ Rf9gr4a, vol.,, p.292. 
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(1) !he International ao-1ttee of Red Oro .. 
aDd Other H••1-.riaa Org&Disationea 

the 1nat1~tloa ot Proteotiac Power, wllloh ia 1a the 

••'•" of nd &o!Q ooatrol, ou be aacte u•e ot oDlJ after 

boa'111t1•• break o-.t. Tlaoucb ita proper llapl•eatatioa 

v1ll enaure ooapliaDOe with the preiiOribed rulea tor 

pnperlJ treat1D« pri•aera of war, the 1nat1tu\1oa of 

Proteot1D« Power hae aot beOoee popular. Kenoe, aa a 

pnYentlYe aeaaure, the 41esera1uat1on ot tbe kDOvleclge ot 

tbe pr1D01ple• ot hwaardtar1an lav in tbe aeabera of ~· 

anaet. toroea 1a pan1cular, and in the oiYiliaa pop'Rlation 

S.A general, will help t.be ettecti'Ye application ot the 

OonYentiooa aACl the ,i)rotoool. SUob an awarenaea will ulp 

th• in treatiDC t~1r pr1aonera aore hwauel.J aad will 

aake th• d•and such treatment at the han4a of oaptor 

atate, abou14 ther th .. aeln• beooae pl"leoaera. It will 

alao belp reduce instance a where 0011batanta ooaaai t bnaohea 

eYea wittlout HiDe aware of auoh Yiolation. 6' SUCh diaa .. 

a1ut1on can be oarr1ac1 out 111 two WsJa' (a) bJ h•AD1 tariaa 

orpld.satlona, llke the ICiC, aD4 (b) b7 lepl adY1aera, 

------------------
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a4Y1a1Dg a111taJ7 o•mandera, st Yar1o"e leYela &D4 by 

bol41DS leotvea aDd epeo1al leaaona at the ffJIIlaareot 

1ewe1.62 

••• Ar\lole 125 of tbe 1949 Prlaozaera of War CoDYentloa 

Ia .. a•ipe4 aa 1aporlant nle • tbe lOBO u4 other 1ntel'

natS.OD&l hWlanitar1an orgflnis~ttiona vlth '-*• noh •• 

Y1e1t1q the pr1eonera, 41atribut1n« relief aaterial, etc. 

BL&t thia crucial prorte1oa waa aade auDj.at to the 4eta1n1ns 

,. .. r•a w111, len it •&7 oonaider alloh actin tie• •• threat• 

to 1te aeour1t7. lational Be4 CroiiB Societiee and the Le~e 

of \he lle4 Croae were DOt P.••• ..., rol.. ., 1n Yiew of 

tbe 1.areaae4 powers and oatllgati.ona of theee orgaD1sa~1oA•• 

the la1f needed to be developed aDd J'eaff'iraed. 6' !he 11llt1al 

lCJG 4ratt ooD\a~ • proYiaiOD to thla etteot but •• aaa;r 

aa thi~J-three 4elesat1ona propoaed 1ncl\la1on of tile 

aotiri.tiea ot the" oraaaiu.tioAa. 64 tbe propo-.1 rea4a 

1tfhe partie• to the ooDfl1ot •an grut to the IC&C all 

faa111t1ea v1 tb1D thelr power eo •• to euble 1 t to oarrr 

62 oa application aDd ~pl .. entat1on of \he hua&Ditarlaa 
law, .. e Sbllekl M1Ja.U1, "The Application of the 
llew R•aft1 tarlaa Law•, ;•!!rftl1o;l 1r;1ew of '" 1ft OrgJ'• 110.211 ( 1980 • P·IPl•enta loa 
o \he ro~ole•, Ib14., p.tga. 

st•'••a' •••• by the 4el..rate of the Deaoora,io 
:Kepu.-11o ot V1eta•, CDDH/I/38.,, ottloi!l. Jleoordf• 
vol..8, p.l88. 

OIIDll/1/263 am ad\1. 1, Olfioial. iieoorda, YOl. 3, p. 311 • 



128 

ou~ the ll•an1tar1an tunctiona aaa1gne4 to 1~ bJ ~be 

Ooa•entione aD4 ~be Protoool ia orcler to eaeure proteotioa 

alld aeaietuoe to the Ylo~S.a of oonntota". 65 Thus. the 

an1ele auee lt obllptor;y for tbe partiee to fao111'-t• 

~he work of the I~Jtc. and tbe de,a1D1DC powr aov oaaDOt 

\lee aD1 pre~ext io h•per ~· IO.tiC troa O&l'l7in& ou~ 1~a 

alaiaua du~1ea aa elabontecl 1a .lr'ticle 125 of the 1949 

Fr1aoaen ot war OonYfrntion and the Protocol. ~t thie 

•1••r of ~· ooDMDt 4oea aot extead to tbe OUTfintt out 

o~ azw other hu.maD1 tarian aot1v1 tiee not expreael7 proY14e4 

-••r the Oouen'ioae ancl \he Protocol. 

There are national red oroea soc1et1ee working witbiD 

tbe1r own aational terr1tor1ea aad abidiQI bJ tbe tUDdaaental 

pi1.De1Pl•• ot the Bed Oroae. ' ' !hue tbeJ oan aot oG17 tau 

••• ot thtt1r own disabled combatAnts, woUD4e4 aDd eiok '*' 
al• et tbe •JW&Dl•~1ona 1rresp .. t1Ye of their atate et 

ona1a. 1'b••• Mtioul re4 eroee •o1e\1ee can al.o etfeot-

1 Yelr J.llpart the Malo '••~• of b1a&D1 tariaa law to the 

aol41era aDd o1Y111aaa '7 orcan1 aiag eho It te:ra ooureea or 

'' .ut1ole 81 of the 1917 Protoool. 
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throuch Y11Ul aec11• durt.ac ·peaoe tae. 61 the ki&b 

oontreo,laa partie• and the part1ea to ~he eoatllota 

... req\li"d to "fao111 tate ia nei'J po•lble vq• the 

aee1ataDOe .tlieh "•7 extend ~o tbe Y1ct1aa ot aaet 

hoatlU'1•• 1JTeQeot1Ye of the party ,b., beloDC to. 68 

'rb••• tuct iona ou &leo be pertenae4 1tJ other b•u~ 

tariu orpld.•tio'lla proY14e4 thq al"e autbon•d to 4o 

• '' tbe ooateA41JSC pa"1•• u4 oaJT7 on their acti-n. 

tiea ill aooord._e w1 ttl the K•anitariu Law. fhia ia a 

lopoal oorollaJ7 to Ani ole 5 • whereunder b.\D&Illtal'lu 

orgaD1aatioae ha•• been ~tbori•4 to wolk aa Pl'OtM,.1Dc 

lover ·or ita av.ba'l'a'e· tlleae OJ'IIUUsat1on• oaa M 

liKe the OJ"der ot fllalta or the United latiooa HJ.«h 

~ou1ae1on tor Batupea. 

( 11) Legal AdTi aera 1D Arae4 Jbroest 

Du'lD« aa al'lt.S eontlict, the h•aaitftrian Nl.ea ot 

war telld to be rel..-te4 to the baeqroull4, aore eo bJ the· 

ooebatanta •bo hardl7 hllYe bacl aa, Avareneee of the 

61 A' one place 1 t haa \)een obael'9ea that •at Y1J"t.uall.7 
·~ point oa the slobe tbere are S.4 Crose Soo1et1ea. 
ICkC delesations and otb.r p~eona of coo4v111, 
work1Dg 1D4ependent1J &1114 tree ot aqr ottiolal tiea 
to aprea4 kaovledge ot Oen«a Ooaveatiooa aa4 the 
Priao1plea ot the .ked Croae, avar. of the taot tilat 
t~•7 are thue belpinc to eatablilh an atmosphere of 
b.tter uader•tandiag .. OD'- aea•, •Dia ... 1natioa ot 
tile Geaeft C:oaYent1oae", ~~rna~Ml !lfYi•t of 
'h!, Ref Croe, oo.196 ( 19 • p. • · 

68 Paragrap- 3 ot Art1ole 81, 1977 P~toool. 



enatenoe ot 11\loh a tlodJ of r\&lea. •ao dlttioult baa 

been the iapl•entatloa of the law ot war 'hat 'be 4eY10H 

4eei«M4 to that eD4 au1t be a\ll,lforll and raot •dlueiYe, 

l.e., · theJ auet interact aD4 _,port ·eaoh other •• their 

1n41Y14ual efftc&OJ la udoubte4ly weak•." HeDCe, to 

aake llapl••tatioa aon etfeottve, a aovel propoeal to 

•Pl7 le&*). a4'9'1aera to .adY:lM a111tar,v ooaJMadera oa 

the app11oat1on of tbe CoiiY'enti.one ant! the PI'Otoool wa·a 

. aade ia Article 82. !Me ud ~• aon ~renera1 prov1e:loa 

oa 41-laat Son contained 1a Ar\iole 8' wen 1D1t1allJ 

aoucht to be aade aore atri• ent and sandato17 by the 

CoaU'erenoe of Govel'DIIen\ iqerta but 11011e of the r1«14ltr 

••• rel.a&ed 1D the D:lploaat1o CoDfereaoe •• 11'\atee oonlll- · 

4erecl th••• obl1gat ion a to be too Wlrealia'\io. 11ben oDOe 

\h• t1pt1~ •J..• oa, alUta17 ooa...a4ere aq .. , ·.-, aull 
. ' . 

beed to the advice. ot le~al actYi•ere ~r are the ••bera 

of anaet tore•• l:lkelJ -to coapl;r ·•1tb the .,1r1 t of lava 

of wartan wh• 1DIItl'tlotect on the f1el4. BeACe, it wae 

p ~poaed to aaeoo1ate legal adv1aere at \be etrategto 

p lallDlD« at~e. l t 1a bard to oo110e1 ve of a a1 tua,ioa 

in wbiob an araed pereoaael •1•treat1~ the pr1eonera 

w:uter hie o bar88 or o ~ervi~e flouting the lava of war 

oan be •'opped ~7 a legal adTleer by exhortations to ab14e 

----------------
69 O.l.A.D. Draper, "S..Ole of t,epl A4~1eere in Arae4 

Poroea•( Interaati,na}. Bg1ev of tile &e4 Cro•, · 
no. 202 1978), p. f • 



',, 
b7 the law. He· Call perbap• be aaore effeot1Ye if allowed 

to baYe hie ear in the \op eohelone of a1111iar;v vbo are 

reqaired to formulate •111tar,r policies oonaiatent wl'h 

obllga,lona of the 1949 ConYen\ione and 'he Protocol.70 

the pNpoeal of 0Mpal.IIOJ7 •plopent of legal 

a4Y1aera ••• relaxed at the 1aetalloe of Brast.l.71 

Aocord1Dgly, the high ~oatract1Dc partlea are to en~• 

\he aY&llab1lltJ ot le~ edv1eera ~ ailltar.r eo•..adere, 

vhea neceua17. Ae the eoop• ot \he Protoool vaa extended 

'• •tieral liberatloa aov-nte, it ••• tho\&gbt doubtflll. 

whether euoh aoveaen'• can ooapulaonl.7 eraploJ leaaJ, 

a4Yisera. KaD7 Thin iiQrld oountriea al.ao ba4 4o1lbta 

recar41D« their ability to .. ploy legal adviser• at all 

~1aee. 72 K.111~at'1 personnel, bav1~ legal baokgrowul, 

ven ooDa1dere4 to be tbe ao.-t euitable peraoae tor 

appointment aa 1•8•1 adviser• because 1 t ~\lld be easier 

tor th• to 10 ae fAr n.e the combat .,De &nd alao beo•uee 

they vovl.4 tu•• better npport vi'h a111taJ7 ooa-D4ere. 

( 111) D1aa•1natioa of Kaowledge of ~he 
UoDYentlon• and the .Protocol: 

file iaportaa:e of c1i.aa•1nat1ag Vie knowle4•• of 

the lave of war oaD.DO' be oYer emphaft1 .. ct. there ••• a 

fMble provi&on tor d1aee1nat1Dtl euah kaowledge ill \be 

70 

71 

72 

G. I. A. D. Draper, . I bld. , p. 1 '· 

CDDH/1/265, OfQ.oial Raoordt, Yol. ,, P• 3t4. 

hr e:&&~apl.e, Mi.tteria aD4 the D•ooratlo a,ublS.o 
ot Yietna, CJ)~ii/1/tJA.}7, yft1o1!Y:: AOOOFdg. Yol.81 

PP• :59t-92. 



t949 lr180Del"ll Of V&r 0onYeAtloll,1' bfOauae lt traa toe 

Yol.uatalf 1D aatve. D1-7•4 at thla tlexib1litJ, the 

IO&a propou4 1a ita aratt article ?2 a atrin«ent pi'OY1e1oa 

:· whloh aW.~ea toan• t1tt1oult to c,.oaplJ. with. !hie 10110 

dnf~ ~lele ftqalrecl '"• bi&b coatrsotiDI partiea to 
.. . 

. 4.1•.-t.•t• at all tlllea the pro'Yielou ot tbe 1949 

Oouentio .. &a4 ''- Protoool 1D their napeot1Ye ooua

t,.1ee u4 ,o. aake th• pan of the educa,1oaal p:rocna-• 
o~ the ailit&I'J •• o1Y111aa pop\llatioa. 'he7 were al• 

· .-.u.ec~ to repon to the ICIC aDd Bw1t..-lall4, \be 

4ep~a1toq of the 1949 ConY•attona, •••17 tour yeara oa 

'h• aeaauea tbeJ lla•• ta&ea to 41•-iiua'• 'h• t949 

O~n•••'10ila a4 tbe Protocol uongll't their a111tarr aDd 

c1Y111u pop\1lat1on. SUob c11a-1nat1oa ••• aleo 'o be 

_., tile ••••r• of Mtloaal 11 bera'1o·a u..ta•n~e aat 

!)eoplea f1£bt1aa againctt rao1at regiaea. },'Yen the 

oo.re ... • ef QoYeiiUlent l::Qe:r\a faYoure4 a o•J'ul.801'J 
. . 

1DOlua1oa of "h• teaahlDC ot h--..1tar1aa lAw •• part 

·of ol.U 1aa,Net1oa progrs-•a.14 a&t. at the Diploaat.io 

CoDfereaoe -'•"•• •oloecl '"•ir 1nattU1t7, l•enti.ac the 

7 3 Art1cle t Z7 ot tb1a Oon•ent1oa e'ateas "Tbe hicll 
ooatnotlDC Jartl•• u4ertake, io tJae of peaoe 

. •• la till• of war, to d·S.••11aate the t-txt of the 
'""at Oowentioa ae 1f14e1J aa poae1ltl.e la their 
nspeot1Ye oountriea aD4, 1D partio\&l.art to 1D011l4e 
-· atu4J tbereot ia til eir pl'Oar••• or •111 ,..., 
&D4, it poaftblt 1 oiYU :l.natruotioa, 80 tba~ the 
Jl"iDOiplee ereot ••1 Mooae kDO• to all their 
.arae4 forcea aad to the entire population". ( •phaele 
~d~). . . 

74 hplaoatioG bJ An~1ne Aar\1o. the IC~C repre•at .. 
· t.l.Y.e at the D:l.~laa,'iUC Ocuaterenoe 1D oonaeotJ.oa 'ri.\b 
. tbe fr•~ ot draft. art1ole 72. . See. o.12, I• ~6. 



'" 
S..pnottoab111tT of oMp-.laorllJ cU.e-1natlDg the ta•aal

ta'l'laa law aaoac o1YU1aa poplal&t1oa. !he Uaited Statee 

rep"-tat1Ye oone14ered 1' 4ltt1ol&lt la federal •'•'•• 

w~Wn the PI"'I"-- of etu47 1a 4eo1ctu 1»7 the atate 

1o••na .. t• ...a 110t ¥ •at• feterat so•en.eat.15 E"ptac 

..._ IMip, 1111Mrate pop\ll.atioa of hie oout17 1a a1D4, 

the ID41U clelec•'• ezpr•••• ~. probl•• of 1110h 

ooutJ'lee la efteot1Yelr •4 ooap\lleor11T 41e-1aatU. 

noll Jusovl•dc•· 16 

fb.eretore, ader paracrapb 1 ot Ar\lole a,, 'he blcll 

ooatraot iDe pant• • were requlre4 to ioolacle tbe etuq of 

the 1949 Ooaveot1oaa u4 ~· Protocol 1a their prop see 

. of aUltU7 iutndioD H.\ an required oaJ.J "to eDOO\lJqe 

the •'•47 thereof b7 tb• c1Ylllall poplalatioa, eo tba' 

,tboM la-'raeata ~ lt.._e kaowa \o the ~- torMe 

and to o1YU1aa pop111attoo•. !be p~loue oon41Uoa of 

repo~1JW to the depo•itOJ'J' - swt.t HrlaDd - aDd to the 

ICRO ... ., to"r r•n reprtiac 'he ••.are• ,b.., haYe 

\U.ea to 41••1ute the law wa• oou14en4 b7 eoae nate• 

to be aa eoonaobaeat oa their evereip'J• 11 

15 Ibid., P·~'- Howner, ~raper oouter a,-pee that 
.1, 11 DO uawer tor .t•'•• <to olaia that •aoa4.ate 
treedoa" 4ebar• th• troa lqi. '1aatel.J' 1atedel"iac 
VS.\h t.he ooa~•"• of Huoat1ou.l ourrl.oula, epeo1allJ 
.1a 'he 11111t&J7 1na\1t.at1ou' o~zr1olll.a. Ia the 
ea .. ot o1Y111._ oh&DDel• of pereuaeloa are opeD to 
«<YerQien'\e, fllong w1 th the •erYloee o"f the t raiDed 
ecb&eat1onal ptf7cbolog1•t•, Oe•• n. 61, p. 50. 

7' I b14., p. ~6. 

11 Uknzuan SOviet Social.i•• i.epublio '• delegate, 
Ibid., P• , •• 



aa t wheN •07 aUi taiJ Ol' · o1•UJ.aa au.tbori"l•a an. 

to ••-• UQ' r•IIPoDaibJ.li.\7 to~ tu applloa\1oa ot the 

c~~eatlollll aa4 'h• Protooel, apeo1all7 4uri.IIC arae4 ooat11n, 

thea a ~boJOqb lnaowled,e of tile a'boYe \ezta la ]tenap~or11.7 

nqQ.ftt M1r. lt·a ........ la .YlO\laJ 'be ---· ·~ . . . .. ,.-

aa\s.ili tna ,.~ ... veU-Yened la \heae t.aaalUrS.u l••• 

will J.aYal'le'-17 take aooopt of the Yarioua aepeote of 

••pllaaoe v1 th the OoueDtloaa aDil thla Protocol an4 tla•• 

a1nta1ae bret~Ghea o~ •• law. 

What..-er law la eD&Ote4 for· •afegurdlq the 1Dten-' a 

of PJ'lao-.n o~ war, their bnaehea eqtlt to be a1nla1 ... , · · 
. . . 

el1aiaate4 ~oUJ.l.7, 11' JtOMilale. tbe Protocol .ttrl••• .. 
- . 

~o.Uta. tid. a ala ._, tint 4eolariac na~ an ncutet •• 
·~naohee• aD4 ·~· ltreaobea" of tbe CoDY•at1oaa &D4 the.:

rro,ooot. aat thea ou~llntq th• prooe4\lre '\o r••417 th• 

wlaea •* bNaobea do· •••• •• •-'• fer the .npnatlloa 

ot •~• ,ltnaob8a Of h•ald..tarJ.aa law ooul• ollll" Wl'k 1t 

lt ·.took aooouat both of ll•aaS.urlu aap1rat1o .. aa4 of 

Jaare!l realltiea. !o tho• who olaillet that lroteool l 

vo\11.4 Maalll a 4ea4 later 11 a fin •7•'• of repn..Ua 

waa ... , ad •, be wo\&14 rep~¥ \hat te · p \oo far ill \laat · 

d1r .. t1oa wo1114 b&Ye 'h• ••• .tr .. t ••• ·'8s..e. too tiN 

.. 



a 111•t• of repnaa1on, which wo\114 DO\ be aooep\able to 

•&JV ata\ea, wvld a.leo reain a 4ea4 le,ter. Hence, a preo

tioaa.J.e Pel realiat1c eY•~•• ot rapreaeioa of the breaches 

wae oone1dered 4eeir&Dle • 

.anaot.ea •4 Gra'fe Bnaohea t Ar\icle 85a 

fhe article ia DOt ezhauai1Ye in ita aature. tbouiJib 

lt •••ntea 110ae new oa'tefPriea ot oftenoea •• sn•• 
breaohea, it aleo 1DClu4ee all tboM breachea and gr119e 

breaobea •• vere defined bJ '\he 1949 QeoeYa Convenaiona. 

Article t ~ of the 1949 Pr 110ura of ·War Con•ent1oa 4etine4 

lu•eaohea aet "wilfUl kUling, tort~• or inbumrtne trea\aeat, 

l•lu41Jt« l»1oloP,oal experlaenta, wllfuU;y o•uaiac of 

great -.lf'tertng or aerio\le injury to bod7 or beal:th, 

ooa~ell1DC a pr1aoner of war to a.-Ye in the to l"'ea ot 

tile hoet1le power or rilfully 4epli.'Y1Jt« a prieoaar of war 

of the ri,tlta ot fair and reRUlar tr1al pretl0r1bed in tb1e 

Conentloa•. aat aov aa ~· 4ef1altioa of pr1•ner of val' 

baa been broadenecl uder gt1cle 44 and a greater pnteo

tioa haa been proY14ed to tho• who 'ak• par\ in the 

hoetlli tie a mel in ~he case ot retua••• ud •'•t•l••• 

pereone uder Art.iole 7' ot the Protocol., tbe ac'• 

emaera,e4 u Ut.1cle 85 eo\lll' ~ c ra•e breaohea. 

other per.oaa proteote4 thS.a • ., are the vo\UU!e4, eiok 

and ab1pyreoke4 of tbe at!Yeree partJ; ae41oal an4 rel1g1oue 

peraon~l, :aec!ical unite, and ae41oal tranipo~• llbiob are 



uacter 'h• coatrol ot a4verae par\7. Alaong tb.e graYe 

breaobea aow covered by ~· 2rotoool, 1Q't•r !l.W• are 

the wilful at,ack on c1• ~an population, un4etel'lde4 

o1Y111aa 1Aa'talla~ioAa aD4 loo&litiea, pert1dioua u .. 

•t t~e dia,iao,1ve •bl• of the :red oroaa, red ore10nt, 

•'o·, at'hc:kin& a per eon vi th ~he IUloVlecla• that be 11 

bttt 4! ootbat. even Wlj\le't1t1ed delq 1n the ,.epatria'tion 

of pl .. ia>nera ot var or c1vU1ane, attack on h1etor1o 

IIOD\8eDta, work a ot art or place of voreblp, trllaater by 

the oocn&pyJ.ag power o! parta oL its own ciY111aD popUlation 

in~ the ten·itoey it occ'lpiea, u•porta1ilon of the pane 

of pop.al.ation of 'be occupied tenitol')', etc. A breakthrough 

haa been 111\de tor the !iret time by including apartheif 

in· 'he 11-' of grHVe br.aobea.79 

All theae degrruiin~ ~act1ces expre·Jeed •• U't'&Ye 

breacbea are d.clu-etl 'to be war criaea. 80 In r,.ct, a 

aor1oue view is ~o be taken of theae var crimea, aa the 

Philippine delegat~ eta\ed 1n anguieht ·~he world tod~, 

8haken b1 indivl..d~al. araoi.t!.ot\8, a prey 1.o f•lttZ' lUlU ROae't111le 

batred, waa \hreatened vith d1a1ntegrat1on of its eocial 

and pol1 \leal lltl'\lct'-lre if iuternational probl~e of the 

79 :iaragral)h 4( o) of Article 85, of 19•17 ~rotoool 
J:Stiae4 Oil the J. nterD:I~t.ional Convent1oo Oil 1ibe 

. SU.ppreaeion and iWliabaGDt ot the Critae of 
Apartheid (General AeaeablJ lteeolut ion, 3068) 
( IXVIti). 

80 Parag~ph 5 of Article 85. 



,, 
flrat aupitu4e, ••• ~•• 'h• t••t1oll ot war oriaea, 

00\&14 DO\. M n•lvet•.et !!lia • ., tbe crave ~reachea ot. 

la.. of war ra1 ae tbe or1a1Dal olllpabU1 '' i'roa th• aUDi

oipal to tbe 1Uer•t10D&l lnel aa4 hopeMlJ aot •• a 

&teu••t. to roe· oa tbe poteBUal ti'Ue«reeeore ~~ law. 82 
•''·~ '', . . 

Prior to the 1977 Protoool, aaDJ a lare!lOllea of the 

lawa of vu- ued to co Upl&A1ebecl either beoav.M tllere 

· ••• · • o~~t1•• -111•1'7 to dete!'lli.Ae tbeae ltre.ohea 

or becaLl8e \ht g\111\J atatea uae4 to pro\eOt their aeabera 

of .... tone• allese4 to be «'t11tr of war ortaee ltJ 

auppre•lD« 110ae n tal 1Dfo:naat1oa or 'bJ not pureuins 

the 1aveat~a\1oa d111aeatJ.7 • ·':he ••" •p~o1n-.ea\ of 
• 

P:ro'M0\1- !tower ... pro..S.41as for eaqairJ aa4 ooD0111atiea 

c0\&14 not atf.f1oe to ourb the breaohea, a asoMMJ'7 for 

aotlvelJ puraus.as the .. breaobea ••• oalled for. !'be 

propoaal tor auob a •'andinc '-od.J - vbJ.oh wo1114 aot aa 

Oalnll•aa iD-'1 t \lti.oa or aa all 1aapeotor of poa~ 't.le 

Yiolat.iona of lava of var - bad ben put to~h eeYe:ral 

tiaea earlier in 'ine tom ot 'tbe. Urd.te4 Jlatiolla aod tile 

ioa.a. 
8

' 

81 

82 

-83 

CfJl;li/1/SA. 45, Oft1o1tl. iecpga, ftl.9, p. 50. 

lor peDal 8aACt1on•, ••• WaJ.d•ar A. iblt, and· 14var4 
tc.. <:u.a1nra, • A SQryey of Penal SaDot tone Uader 
Protoool 1, A441t1oAal \o the o.n..-a Coa'YeDt1ona ot 
12 ~ot 1949•, Caae ••tt,ra R••tr!~~urea1 ot 
IJ!I£Mtional Lay, voi.§ ( 977), pp.20 51. 

see toe -'nt•ent aade b.J UMDa dlu, ?r";;j1M•a' 
.t~•r1otp soc1etz 2t lnternatior.al tax (r ~ ,p.1 • 



1)8 

Ira the D1ploaatic Conference. ~be 11l1t1a\1Te ill the 

41r~\1oa of auch an 1nat.it\.LU.on v•a ta.Jr.en ~ointlJ by 

lJelaark, iorwq, aw•deD &Ad 1ft Zealand.. 84 It vaa oppo..t 

bJ tile U~a85 an4 other Joo1~1et COQAtne• oa 'b• groUA4 

that aUD b a oo•1ee1on wo~4 «•ro«ate froa ~be ~ove~e1«nty 

of nates and tbat 1\ wo\114 " tanbllouet to 11011• -"'P~'"

oatiooal bodJ. The Indian delegate, too, 414 no' auppon 

tbe eatrdt1.1abae' ot a\aOh oo.aiui.on, atd ntaiDiDC •whJ 

aet "P a new bo41 which wo\&ld probftblJ arouae oppoait1oa 

1a _.. cowatrlee? Co-opertltion between "'• par\1ee ••• 

the way _, eneure that the rules were l(ept ntther thea 

ooDtroatat loD 1a ruv 1D!lUiJ7 ca.lallion•. 86 lkt tbe 

propoeal 414 t1Dd seneral npport ot • arloua nat1o~ uad 
·, 

••• ~1D&lly a4opte4 •• Article 90 ot .•b• Protocol. the 

ear11_. lav req\.Lired tb.e oonaent ot· bot.b the partS.•• to 

the oont'lio~ for tb.• oonatitut.s.on of any iat'\U.r,y OOIId. .. 1on, · 

vtlioll r•a1De4 a clead letter tro.a 1 ta inoeP'i~a. 87 'lo 

avo1.4· \h1a abonooa1118 1 t.he .Protocol d1vi.4ea tbe atabjeota 

of l~qur1 iat.o t.o oategoriee 4epead1ag upoa the degree 

of olll.pa~l.ity a\tacbed to t.ne -.1ola;.or. It prov14ea tha'88 · 

84 CUOH/l/241 &Del acld. t, Off1o1tJ. Beoortg• Yol. 3t P• ,)8. 
' ' 

85 · ODlJ&/1/SK.,.,, Otf1oj.al ftwr4a. vo1.9,. p. 212. 

86 lltlcl ••.•• 220. . 

81 Ar\1ole 1 '2 ot 1949 Ge.nna ?r1eonere of war CollYeotloa. 

88 · Par~:rapb 2( o) of Artlole 90 of the 197'7 Protocol. 



•u CoaaiUloll 8baU be 0011p.t•n~ •o 1aqui~ lato aJl,J 

t~.:.ota al.~B•4 'o be a arave b~aob aa cSe1'1De4 in ihe 

Oe•eJlt.1oAa and the Prot.oool and &llJ other • .. noua Yio

lat1on" ot ~· OonveaUoraa aDd the .iroioool. la ••Ia 
~o· .. ~ ~ ent\&117 a&7 be 1D1t1at.a4 a., the Ooulaaioa 

lA" aott Ud 1t could al• otter 1te .coo4 oftl.oea 'o 

tbe partlee to a oolltllot ill oHer to restore respeot 

for the law. th• oiber oa,e8)l7 1a of thoae oaees vbioh 

are ne1 tber ara-ve nor eer1oua breaohe • and wh1oh ...-quire 

the ooaeent ot both the paniee to the ooftfl.lot for 

coDCluctbg an 1allu1ry b7 the Coa1etd.oa. 89 Jlaqr otb_. . 

Y1eve were al• e.xpreaMd •' ~he D1ploa&t1o Oonterenoe, 

the aoet atrikiq being that of Japan. go M !linta1aio,. 

that "pre•••ioll 1a better tbaa oure•, it vaAte4 tba 

C011111latd.on to b• oompetent to inquire even into tile 

alleged "appr~beoeiona• of the Violation o~ the law, 1.e. 

for t.noee br•acm•e abo\l~ \o be oo_i.,,e4. lb.e ~aid.Gald. 

delegate too expre .. ed th' p~reaaive Ylew whioh wae 
. 91 

oone14ered to be tar ahead cd our tille. Benoe botb 

'h••• Yiewa ooul.<l DOt be r1.aall.T acoo.-oda•ed iD Art1ole 

90. 

89 lb14., paragraph 2(d). 

90 CDDH/1/'.516, Qft1c1y Record,!, Vol. 3, P• 342. 

91 CD.lJU/1/~14.56, Q.f:t&oial hecorde, vo1.9, ;>.192. 
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the ren of the debate 1D the Diplaaatio Ooa.tereaoe 

.· oen\Nd l'OWlcl tbe cona\1tut1oa ot she C011aiadon and the 

prooeclu. to be toUovecl. ~be Protocol. wen prov1aea aa 

•opUoDal clauae jv1ad1ot1oo" tor ih• operat1oa of the 

Co:am1U1oa92 vh10b eqae •... partiea aa,y at tbe tiae ot 

-..~. ratifJiAB or aooed1og to tbe lrotoool, or at 

&Ill other l&lbMquent tiae, declare that tbe7 reoogn1 .. 

~RIO tactg and witbo~t IP•oial a«re .. •nt, 1D relat1oa te 

"IV other h18h ooatraot iDe p&rtJ aooeptin.t~ the -e 

o ~at loa, \be oompetallCe of' the Ccamiaeioa to iaquire 

into alleptiona bJ auch other par'7• ae e.~thori .. d 1tJ 

th1 tt &Miele•. lbat t••• tbia opt1oDal. al•• J\U'iediction 

woalcl aMt, like the clauae in the statute of the Iatel'

natioA&l Court ot Juet1ce, time alone v1ll tell • •• ,I J.a Qt 11!1!1 tf Mt!JO!!l W.ll!J - lh&iJ of 

During a conflict, the •llltar7 ooa~~4•~• hswe all 

· the power• but ... to on DO du'' to S.atematloaal law. 

'fh• iro\oool triee 'o r••47 th1a &DOIIal.oua eltut1oa 

1tJ req1llr1DC "a111t&rJ ooamander~ •. with re-steot to •••b•• 
ot the ar .. 4 to roes \Uader tb air oo-aDI, aDd o.th.- persoaa 

uder 1ihelr ooaU'ol, \o preYeAt and, where aeaesaal"f, to 

-.appreea aa4 'o report to ooapwteat a\ltboritiea breaobea 

of ""e Ooa•en,ton• u4 of the Protoool".9' Thia IIPealal 

9 2 PAragraph 2( a) ot Art1ole 90 o~ 1977 Protoool. 

' ' Artiol.e 87 • peragrapb 1 of the 1977 Protocd. 
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nle ot the ooaau4 •r• ••• t1r-at bichli«h~•d b7 the 

Aawicaa 4elepte wbo propoe4t4 a uv article 76 laie, to 

tbe J)lpl--.t1o Conference oa ~h• crou4 tbat v1tbou' til• 

eoa.o1ent1oua w.pel'Y1aioa ot the ooaa.Uere, aeaeral 

l•lal nqur•• ta uo• YDl&k•l1 •o be ett eot1••· 94. !be 

tt49 Oo•uu.oaa were ld.lera' re1Ud1 .. 1be au,taori~l•• 
who tolented Yiolatiou or who 414 aottlia& to aappreaa 

allob Yioiatt.oae - •b•ppn•1oa bein« w1thla tbe:lr 

power. lbt DOw, u latematloAal 41&'7 baa b•• oaat OD 

•~ae o-aura DOt oGl.J ao~ to tol.enl• auch 'Y1olat1ona 

-ut •to 1a1t1ate ll'lOh .,.,. aa are neoe .. ary to preYent 

auoh Yiolat 1oaa ot tbe CoJWeatiou or \be ~roto.ool.; aaaA. 

when &,propria'•• to ild.,iate 41aolpllnar7 or peaal 

action aga1aat Yiolator• \hereof".95 !fbua the art10le 

..... the repre .. loll ..... prnentloa ot alaple· breach•• 

· aore •ftect1Ye b1 hol41D« a ooa~aader reaponaible. Hov..,.r, 

'tbe wol'4 "o•-.nder• baa DOt uMD. clear~ de:t1necl • therebJ' 

th• o:ttioera' poa1 UoD ·u t.be a111\arJ heiraroll7, vbo o&ll 

tue peaal uul d1ac1p11Dal7 aotioa, 11 DO\ kDOVD. a.tt 

1 t 1a .W.1 .• te4 that a 'broad 1nterpre•atlon of \be vol'd 

•co•aDder" vbich woll14 ·1D011lcle all reaponaJ.~l• •111\&rJ 

oftioera wul.4 be 1A ooamnanoe w1tb ·the prosreaeiYe, 

ll•arutar1aA ep1r1t ot the Protoool. 

9-4 CDW/1/SB.. 50, pmo1al litcorde. •o1.9, p. 120. 

95 Art10le 81. pa.r&.ftrapb 3 ot \he 1917· PJ"'toool I. 
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l\ltu~ Al•&stGDet in Crti1Ml Katteq 

4fbe pant•• are required ~ aa.S.et !&Gh oth• in 

ooo.aeotion with criltl1nal prooeecliD~Ja bro"'8bt in reapeot 

of graYe breachea ot the lav. 96 TbeJ are Ill. eo to co. 

opera'• S.a \ae aatter of !dra4it1on where the lav of 

· •u part.;; nqueeted t10\&ld appJ.7. Tbie iclea ot wunreal. 

3uriecl1ot1on an4 enrad1t1on for war oria• vaa draw 

ti"'Ol .Article to of the International Civil «1at1oa 

Orgaa1at1on'• OoaYentioD tor the 8\&ppreesion ot Unlalrful 

·ldare of A1roratt,97 a1cne4 at the Jape in 1910. The 

vor4e •ta reapeo\ ot crave breaohea• rather l.LDneoeeear117 

liait the aoope .ot .rteot1Ye appl1oa,ioa ot the ConYentlona 

aDd of tbe Protocol in or1a1D&l mattere. It should be tbe 

endeavour of the protagoDiate of tuaaa right a to inculcate 

tbe teelilll -·' breaoh of IAil7 proY1a1on ot tbe lava of 

war ie unlavtul and all oulprite ought to be brought to 

Nc»k M that •x•PlU'J action woul4 4!\er potential 

Yiolatore of law. 

Oi' ooune, tbe \lltiaate oDJeotive of ~e lalta of 

var ousht to be to eliaiAate tbe eooarge of nr tr• thia 

p1aa.ta98 vhioh aa7 ratber .... to be an utopia. ~'• .. 

,, 
97 

98 

Ar&1cle 88, paragraph 1 ot the 1977 !lrotoool. •w-i.· 
t"'-e Sii":''!WI& 

lor teat of tne IO iO Convention for the 3Uppreea1on 
or Unlawful ~1e1zure ot :tircratt ( 1970) ·•••· perie 
~ourptl ot lnternat\one1 Law. vol.5 ('971), pp.a ~. 
the preambl.e of the CbJ~trter o·t the United. tiat1ona. 



a -.r, \era ,oal, ettona out)lt to be aade to ll•aD1• 

\be hll•aa. U4 preaen~ll uuvoldable S.aa\i'u'loa of 

..,, lrreapeotiYe of the e~hica allcl aoraJ.1'J ot a 

partioulu war. 

All the pro~llloae of tbe ttT7 :rretoool, 41ecnaeael. 

1A th1e chapter tboqb relat.e • Ule pr1.o•r·• ot vaz

oG17 iDdiHOtlJ Ud DO' d1reo'l7 f nne.rtheleea baYe &a 

iaportaat btarlag oD 'h• \11\laa\e. treataent •cior.cte4 to 

pr110aera of vu. I.e~ the WliiOI'\lp.:J.eua pol1~1o1aaa 

wac• ,.,.. tor naJTOw e.D4a, let ~· calloue eo1ea,1at • 

help 'i.ll•. aake aueb ware aore aa4 aore 4eot.ru.ot1Ye • tbe 

alii Of !a•aai tariaa law eho1114 JWYer be lo-' el«bt ot, 

\ba'\ ~ •• "h•aD1ty to lluao be1~·. 
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OOWLUSIOIS 

!be lapertuoe of 'he atatue of pl'leour of war 

o-•· M oTere.pbaa1M4. T.Net ~b• ••• ot ao4ena 

vutare h&Ye i11Yente4 aor• l.tbal weapo11a of aua, 1&-'ad 

4eatncnleaa wt \la4aude4 b7 tbia tiet\lrblJII trend, the 

.~•flYOOatee· of la•aaituiaa law baYe .-uooe•M.l.1 MAQtiatecl 

a better. deal tor the prieoDen. la fBOt, tbe rate of 

ohaD«e 1a the ooDDapt ot priaoDar of war etatua u the 

lut three 4 .. •4•• baa bMn ao ••ll thnt it tar eao•ect• 

the total ere\11hUe 4welopaaent. Aact the ohut&e hae beea 

tor th• better. 

In aaaa ot a l~ce-ecal• war wage4 betveeA tile .aper 

powera - •••• of 1"101ear veapollll (let alOile neutroa boal)) 

any lav re1at1Q& to the pneonera of war voul4 be of r:ao 

"leYaoce. Jan the IMt 'hat OOilYeati.oDal waz-a OODtilule 

to ba waca4 &lld vi- eYeD gr~ater tur7 aboulcl eDCO\lft«e 

ettor\a te 4-.elop aad reatt1~ the blaaD1tarian lf'"•• 

Btforta hue to be •••• to reduce tbe QDDOCaa•I"J fN.f'f

•"'111.· of ,.._ 'hla~tA toole'that atatee \la• tor ngift« 

van. ·fbouch not euotlJ aa ideal aohieY~IleAt, tM 1977 

.Protoool. baa peraept1bl.7 ••llora.\ecl the ex1et1D« h•aai

tarlaD lave of -.r, apec1all7 the part rel.at1JI« to the 

prt.eoMn of war~ ~' aa.D7 eho~ccainga, ma1Jll7 those 

w1 th reBu-4 to the •'•'"• of prl-.,nera of war ooot1DWI 
, 0 exia\. ·crhe third World countr1•a ecore4 a ••J•r 

144 
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Yioto17 b7 enendin« the .cope ot tbe b\aan1 tartan law 

to aatloul 11berat1oa aov•enta, to IR~p;lea llg&ia.t 

~iat roglsaea ancl aga.inn colonial rule. Blt the wenem 

world 1e atill DOt able to aoco.odate itself to thie 

1~1-.ltle ohuge, ae 1a .. ident froa the re-'1"1ot1ve 

lnt•rpretation ot the eoope ot the Protocol giYen bJ the 

repreaentat1Ye ot the UD1ted l1ngda.1 ( QL A.li • .uraper) at 

the Dlploaat1o OoA:terenoe. Be ~Rated that v14erd.ag tbe 

ublt fd ll-Dltariaa lav to cover the peoples at~ln« 

for aelf-detena1nat ion bt:ul oreatecl •a cev just-v3r concept" 

thu.a "th~eatening the eta\lal applioatioa ot tbe J\&t 11 '!llo". 

Ua4er tbe Charter ot the United aatione and the «eneral 

prtno1ples of international la.v, lJrAper argued• a lqS.t!

aate .,_, ooul.4 be vaset Oal7 IUI4er tw OirOWUrtaDOeaa 

firstly, by wa., ot collective eo.torce~ent action, and 

leGOAdl..Y, 1A exero1ae ot tbe right ot lndivid\&&1 or 

oolleot1ve aelt-d.tence. ~per therefore aa1nta1ne4 

that thl Pro\oool provielona oa "/27ooupat1oo ot en•7 

terr·itor1ea, tbe conduct ot uoat111~1ea, the appointment 

&Ad tuuotioni~ of 2ro•eot1ng Powers, the peDal repreaeioa 

ot «r&Ye breaobea aDd other ~pica aovel"'lttd. by the Conven-

'1o11a aDd Protoool I preaent aajor 41tt1oW.t1ea vbea 

1 
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applicable to D&Uou.l liberatioD ao••eota•. 2 Be held 

tur\her that there va.e &P&aren'l¥ a 4o\lbl.e atandard ln 

law whereby the 4eYeloped oou.o.tnea were expeoted to 

c oapl.J vi tb aa exba\\et1Y• bod7 ot illternatioDAl law while 

t~eir a4Yereariea la r.wol\\tloDArJ aad ooun'e~1neurgeD17 

ware were required 0D17 a reduced ·~eototioa of ooapliamce. 

Draper•a ori\1a1• aaa be easU7 aet. low, atter 

thne and half 4ea2dte of adoption ot the Charter ot the 

UIU tecl ••tiona, and after a aerie a o t the General Aa"ab~ 

reeolut1one, it ie M1Ye to pret•Dd that there 1a ao 

risnt of peoplea to eelf-cletem1Aat1on. the obarp 

tha' tbe Protocol throve Wlequal o'8li«at1ona on the 

ooD1'11ctiJ2a partiee in the oAae of na\ioDal 11beret1oa 

•o••••'• la •no•o.aa, •• llotb bel.lJ.cereata are expeotet 

eq~all1 to apply the relevant la~• of warfare.' ~Yea \be 

priaoaera ot war of the ooloD1al pover, wbo otherv1ae 

generell7 Are the Y1ot1aa of repriaale aa4 Yea~eaue, 

are to be \reated huaanelJ b7 their opponenta. 

Mot all tbe abortc 0111.aga b:!sYe bee a n.oYe4. 4 Bow 

will toe utent ot &l'llt4 oonfl1c't be detenained? Wh• aAcl 

2 Draper, Ibid., pp.47-8. 

3 see Article 96, paragraph ' ot the .Protocol vbioh 
reqUire• of ~· au~ol'i tie a repreaen't1ac tbe 
atrugl1D« people 'o •ake a wlilderal 4eola:ra\1oa 
to abide b7 the lawa. 

4 l'Dr the ahortcca1np.:a and 'the need to retom law 
aa it vas before the conclusion ot 1977 Protocol, 
aee Chapter II. pp.32-38. 
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how ._1DOr" ak1n1ehea o~\ap\&1 i 11Ro ._ajor• ware? Bow 

la lt to be detera1ned that people an ce1Pllu17 fl«'htlq 

for aelt-detera1oat1oa and tha' the7 are ao' a aen P'O"P 

of rebelAt Jloea "Golo1&1al 4oaioat 1oa • a -.a oall a tinot 

fo.-eip nl.e or doe a 1' 1D01"4' a puppet coYenaeo'? I be 

Rrotoool proY14ea DO ·~11o1' aaaver to tbeN. ,aa, aoa\ 

ot the" aact other pnbl••• ej),\gc!p anerit, coUld be 

o'-~Ht1Yel7 eolvect 1»7 a etandlD« Iaternat1onal. Coaalealoa 

vJaiola, after at~.v1• eaob probl•, •a14 proDOwaoe olllJ 

oD tbe appl1oab111ty ot tbe Convention• aA4 tbe Protoool. 

0 t 00\ll"l! 1 !DOUCb p14el1D!I WU14 be N(f.\d.N4 to be «lYeD 

'• 'hi• ao.laoioa. 5 
lor 1• tbere tulJ p~vieion e1 ther in the Con'YeDtSona 

er 1a tba PI'Otoool tor lateraatloaal organ1satioaa to 

beooae a part7 to 1 t. ·rhie ia " aerlo\le lacuna aa .tao\llct 

M .. 14!d troa the 1noreaainc iaportaDOe ud frequeat 1lMa 

of the Unit!cl Ba~ioDa toroea. IWea 1t a alacl• a\ate, 

ooav1bllt1DC to 'he United Mat1on• oont1n«eat, 1a not a 

part7 to the Oonventiona and th.e Protocol, 1 t vlll reDder 

the vbole elaborate ancl protective a.ohaJU• D\.\CatorJ• 

beDGe, a prov1a1oa ab.olll.4 be aa4e vhloh li0\&14 aate i' 

1apen,1Ye for all 'be oootl~ageD' toroea 'o appJ.7 tbe 

5 h. I. r-Illler, Thl LavJf ~ar ( ed.) (Maaeaohuaetta 
and London, -t41 t Da H ge Uou!!, lao. 1975), 
p.275. 
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relevant h•ani'-rian law 1rreapeot1Ye of the tao'\ whether 

theiJ' parent state 1e or ia not a party to the ConYent1ona 

aft4 the .Protoool • 

.DeQi'• tbeae clef1o1eD01ee. the t977 ¥rotoool baa 

_. .. a .loq vq in aeet iDe toe expeo,a'\ lone and ia en ea. 

"ating ~ • .utt.:triDp ot priaonera ot war, While no 

eaterpr1 .. ot thia nature • ., achine perfect1oa, 1 t 1a 

ar,.ued that the t977 Protoool haa aacle conelderable 

PN«Nel 1a ooatel'iD« \he force ot lav oa tbe principle a 

oontained in hUIIlanitarian ltaw recornised by all peopl ... 

tbe ~rotoool ooataiae a tiae~ reatat•et of the nepeot 

4ue to u eDelly vho bas been disarmed and to pereona takins 

no part 1n bo ttt 111 t.t.e •· It el.., prov14 •• the Red Cro • 

vi"' 8\roacer grou4a on vb1oh to baae ita aeoeaaa17 

etcUon. 6 !be atren~thenin« of the ICRO vi th aore povera 

wae a YeJ7 tlael.J an4 velooae atep. Generally, the 

goYernaent e of oonfl1ot1J¥. partie a do ~t 1\Uow the IORC 

to ppea-ate in their ien.·it.oriea ~t 1l aa a4equ.te law 

exieta it t~D\ll4 1D4.aoe goYei'DIIlenta to allow auoh operations 

1n tuttU"e. such proY1e1oaa voul.cl al110 beooae part ot 

Ota.e\ollat"J law ill clue oouree, mak1n,r ~\.1\&U"e co.plianoe 

•••1er. tbe preaent ~ntraneigence of soYeraaen\e 1• 

6 A;>pea1 on the ooaallion of the 111t17 1n~ force 
of the 1917 Addi t1oD&l ?rotocola, ''tenst~ul 
f!!itv of tb • Bid So••, ao. 207 ( 1 8), p.Yf. 
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eY14ent trc. the taot that. troa July 1980 onwar4a ~he 

I cac vas not allowed 1 t.a operations in At~han1 tftan, 

which tneretozoe woo.al4 olllJ appeal to t.he pw.rtiea enaaced 

in the ooa1'11ct to reapeot 1Dteraa\1onal h\llan1tar1an lav. 

It haa been pl&J1ng a aucb aore act.1Ye role ia the Iraq

lraa arae4 ooDtl10t. 7 Since bot.h paniea haYe not. ye\ 

nt.1tie4 tile 1977 !'rot.ocol, \beJ are o blised to abide bJ 

tbe 1949 Genna CoaYent.1ona. !he IC.kC haa b .. a Yiei till« 

the wouDte4, aiot aac! prieonera ot var iD both the count

riea aad 1nepeot1ng their detention coaii tioaa. It hae 

Mea 11lte"1en., »ri•aere aa4 aeDdi ag repo tt • u4 11.-t • 

of detained persona to both the oountriee. 

There ia no ga1naaJ1n& the tact that lua of var baYe 

1-e•• alp1t1ouce aD4 tbe,r have been progre•l•elJ 

111 t1~~at1ng tlte a\dferinga and 1ncreae1ng the illportance 

of lllaaa ticld.''• The h•aD1tu1all lava ot war h&Ye kept. 

pace vi th the broader aac! geft4tnl ailla of haan right. e. 

G1Yea the pol1t1cal det.eralnation 1a iapleeenting the 

1977 Protocol, the couai tioa of prieonera cOD M ar•ti¥ 

iaproYH. 'I be need, 'n ere tore, J.a tor 'he aajor power•, 

7 



who eo ••r, aot1•ely part1oiptted 1n the Dlploaatlo 

Coaterence, to o011e forwal'«, rat.itJ uuJ tben lapl•ent 

theae pleda•• for the o"Nll bettenaent of the aaa.kind. 

It S.e la the banc!e of goYerr.eate to aake the Mlfferl~J«e 

ot h\IIAA tool" len or •ore. It tbe ~nn.ente oanaot 

atop 'be •oursa ot war, oert.ainl-7 theJ oar1 oo-operate ill 

aaelloratiag the s11ft•l"iuge ill their own 1nten.ta. 
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Geneva Convention Geneva Convention for Geneva Convention for 
the Amelioration of 

+--~the Condition of the 
for the A~elioration the Amelioration of 
of the Condition of 1------.......-jthe Condition of the -

Geneva· Convent ion for 
the Amelioration of 
the Com it ion of the 
WoundP.d and Sick in 
the Fields (GWS)-1949 

the wounded and Sick iJounoed arrl Sick in 
in the l'ields the Fields ( GWS)-1906 
( G ri S)- 1 8 64 

Hague Convention_ Hague Convention 
III(H III)-1899 X (HX)-1907 

·~ounded and Sick in 
the Fields ( GWS)-1929 

Geneva Convention for 
the Amelioration of 
the Condition of 

~--------------------~ Wounded, Sick, and 
Shipwrecked Members 
of Anned Forces at 
Sea (G.WS...Sea)-1949 

Geneva Conven- Geneva Convention 
tion Relative to Relative to the 

HaP"ue Re~lations Hague Regulations the Treatment of~--4 Treatment of 
(HR)-1899 - (HR)-1907 ,__Prisoners of War Prisoners of War 

( GPW)-1929 ( GPW)-1949 

Geneva Convention 
Relative to the 
Protection of Civi-

- .. 

-

~-------------------------------~lian Persons in -

Schematic aepresentation of the 
J.Jevelop;nent of tile Conventions{ updated) 

Source: N~ller, 'l'he Law of Nar{London, 1975), p.6. 

Protocol additional 
to the Geneva Con
ventions of 1949 
Relating to· the Pro
tection of the Victims 
of International 
Armed Conflicts 

Time of War ( GC)-
1949 
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Ait IUf&Aot ui .t>KJV.i ~llO~S fi\l.)ti t:ili 1977 Gt:tEVA 
"'6l';./lOCOL• ~LJ.l.~~V ;~~T ',,."\. l ~~r. ~:i.LiJ ;:.QT 0 r· :r..t~lili\ Y 

1. the Hi~h Contracti~ r~rtiea andert~•• to respeo\ 

AM to ena1.1re respect !or thia Protocol in all oirc\a-

2. In caetta not co-wered by \bia l7 rotoool or bJ other 

1ftteraat1ou1 a«reementt~, c1v111nne aad ooabatante r•alD 

uDder tr.. protection !\nd au thor1 ty o t the prlac iplee ot 

1ntern&\1onal law derived troa eat~bl1ahed cadtoa, !ra. 

~be p~1nolplea ot b\111&111 ty sn.1 h-oa 41ctatea ot public 

con2101ence. 

'· ~hie trotocol, which wpplementa the GeDG~a CoDvea\ione 

of t 2 Allftl.\8\ 1949 for \he protection of w~r v 1c\1m.a, ehall 

appl7 1n the el tanttona l'cf•rrwl to in Article 2 eotiiiDOD 

\o those CoDYe~1oae. 

4. 'Ihe a1 \~at.i.ona reterre4 'a 111 the preo~l11~ paragraph 

1nel...Se uaed oontlic\a in wh1ch peoplea are fi@htins 

~ainet colonial do~in~tion and alien occup~tioD and 

A~"linat raC1!tt re["iaea in the exerc lee of their l"iRht of 

welt-4eteN1ntttion, ua enehr1n~ in \he <Jbrtrter of the 

Uni '" i'tR."..ione and \be i.Jeclar,\tion on ~'r1nciples ot Inter
n~tional Law concern1n~t triendly 'elA,iona and Co-o;»eret ion 

•oDt~ Jt~tca 1n accordance vi th \he Cnarter or ~he un1 ted 

~a\ioue. 

•the of:t1~1.U title of !;1e :'lv.)tocol is: !'rotoool Mditional 
to the Oeneva ~onventions of 1949 tielnti!lt" to the Protection 
of Viet :\:as of In tflrn«\ tional \t'r.ud •:ol'lflicts. 
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Article l - B•pnniM snd !'.nd ot Applioat&on 

·•1 thou t prej 1.d1ee to the ;;.rov1 s1olAR wh1cb ~re 

applica~le a\ all timeaa 

(a) tbe Coa.entione and 'hle Protocol shall apoly 

fnta tbe be&iDni.ae ot nny s1 tuntion referred to in J.rt1ole 

1 of 'hi• Protocol; 

(b) the CP911oAtion ot the ~nventiona and ot ~1a 

Protocol abl\ll ceaae, in t'he terri tory ot Par~ieiiJ to the 

ooatllot, OD the ~neral cloe~ ot 2111t~ry o?erat1ona an~, 

in the c~se of ~coupled territories, on the te~1n~t1on ot 

the OCO\lpat1oa, e2;0ept, lD either circnnetA.."lcea, tor tboee 

pveoDe wbo .. final release, repatrillt ion or re-est~!blieh

••nt takes ~1 ace thereafter. ~he•• peraona a•iall cont1aue 

to Mneftt fl'OII the rel«ent ttroY1e1oaa of the Conventions 

and of this Pro\oeot a!t"'ll t~eir final rele~•e rt'P"'-ria.t1oa 

or re-eetabllabaent. • 

.Ar\1cle 4 - Leey $Rtue of' the Partite to the Conflint 

tj_'he application of the ':onvent1ona a~ or tht a l'~to~"l, 

"'!" ve11 ~.- '"• ~.,neluaS.on of ~he agree-::enta j'roVldec! for 

t"t•reLA, ene.ll not atfec' the legal etat~e of the Pa:rtie• 

\o \be oontl1ot. J&e1ther the occllp"\tion of a terri tory nor 

the appl1ofl\1oll ot the ~onventioua and tnia i 1rotocol ehall 

attect "\be legal a\atw.s ot "\htt terrltoey 111 qi.leBt1on. 
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AD1ole 2 - ft'1tnt!Dtnt at ~r;t•qt1y .t?overe aDd - _elr ws;ttj_i 
1. It is t~le Juty of the ?art1es '<> a connie\ fi'Oa 

ttle ~egismiJla ot t.bat coDtlict to aecu.re the aupe"1a1oa 

aAd lapl .. ata\1oD ot t.he Cozrnnt1one and of th1a ?rotocol 

b~ tne ap~l1c~\1oa of \he eyat .. of Protecting ?ower•, 

1DOluct1~ 1nlfr alia \be 4eaignat1oa aDct aooeptanoe or 
tbo .. £owera, in aocord~no• with ftb• following paragr~~~pha. 

ProtectiDB £'overa ahall b'lve the du\J o! aafe,rwardin« the 

ia\ereate of the Partiea to the oonntct. 

2. Prom the beginning ot a e1tu~t1on rere~red to in 

Article 1, ei\Ch Part)' to \he oontl10' ehall vi thou.t 4elq 

d esir-nate a i rotect inf,' ~ower for: the pl.&l'potte of applJiD« 

the Couvent1ona and t bie ?rotocol ~nd aball, likeariae 

w1tbou.t delay and tor 'he ••• p\1rpose, penit the ROt1-

Yit.1es ot B 4'roteetinr; 1'over wh1oo u~a lleeo accepted by 

1' •• auob after dee1gaa\1oa by the a4verae tart7 • 

.,. If a Protecting ?over baa not bHn cleat.rnate4 or 

accepted fro. the be~1nnln, ot ~ s1tu~tioD referred to 

ia Arti~le 1, the lnternat1oual Committee ot the ~•d 

Croee, wi tho\A.t prejudice to the ri.ght. of any other iapartial 

h•u1tBr1an or~~maat1on to do l1kev1ae, shall offer 1\a 

good ottioee to the rau:t..\.tta to tne conflict wi tb a view 

'to the 4ea1~t1oA wi~out del&~ of a Prot.eot.\.ng t:'over 

\o which tne .2artie11 to the conflict ooneent. for thftt 

p\lrpoae it mn.y inter e.J.1~ ..,Ilk er.oh ?arty to ~rov14e it 
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with a liat ot at leset five ~'•'•" wr.1oh th'lt ;arty 

ooaa1dera aooeptable to n.ct. aa ?roteoting i'over on ita 

behalf in r~l~t1on to an a~verae Party and a~ each adYeroe 

Party to prov14e a 11a\ of at leas\ f1Yo Jtatea whioh lt 

vo\Al.4 •eept •• ~• Protect1Dg Power of the first :arty, then 

liata shall be o~aunioated to the C~lttee v1th1D two 

veeka atter the receipt ot the requeeta 1\ alw.ll oocpare 

\.b• and eeek the aanuen\ of 8A1 yropo 118d ~tate llUiled 

on bOth liata. 

4.. If, 4eap1\e the foregoing, there ie no Proteotin« 

Power, the Parties to tne oonfi1et ahRll 3CCept vi tho\lt 

4el.aJ an otter wbiob aq be aa4e by the Iaternat 1oD&l 

Coramittee of the Red ~roea or by Any other orran1z1'ltion 

which offere ,:sll ~uAranteea or 1.1Dparl11:\l1t7 tt.nd etficRCJ, 

after \be OOilllul tat1ons vi th the s~t1d Part1ee ud tllkio~ 

into aoooun~ the result of tnese consultations, to act 

a a a •'--'ltu~e. the funotion1G« or .uob a .UDati tute 

1a eub3ect to the oonaent o~ the Part1en to •h• oont11cta 

eYerJ effort ahflll be •aflde by the ?art1ea to the oootlict 

to facilit.ate toe operat1ona or tne -~bati~te 1n the 

p•rfonance ot 1 t• taaka under "he Conventions and t hi a 

Protocol. 

5. Ia acoordnnce "1 'tb Art.iole 4. the de~ignation and 

aocep'\&Dee of Proteot~ll.A; l,owera for the pw-po• ot apply1Gg 

\he Convention• and th1a i'I'Otocol ehall not atf.ct the 

legql atatua of the ?a~S.•" to the cont11ct or of any 

territory, 1Gelud1n,r occupied territory. 
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6. the aainteoauoe of 41plaaatic relations b-'ween 

Rartiea to tbe conflict or the entruatlac of the protection 

ot a Party'e interest• and tho" of 1\e aationala to a 

t h1rd :;tate ia aocordaaoe vi th the rule a of 1ntemat 1onAl 

1av nlat1ng to 41ploaat1o relatloaa 1a DO obetsol• to the 

cteeignation of rroteot1ft« Povera tor the purpoee of applJ1Dg 

the CoaventioAa and \bia i'rotocol. 

1. ..\ eubeequent mention S.D tb1a il"'toool of a Proteotia« 

Pover laolad.ea al eo a aubat1 t~~w. 

ArtiOl! § • i.N!ll.f ifd Pf£!0Df 

1. T•.e Yf~«h "'ofttraotin« Partien shall, &l.so S.a l)eaoe time, 

eacleaYour, with the aeeiatllnce ot the national l\ed Crose 

( A!d Cre80ent. aed ~ion and 3W1) Soclet1ea, to tra1n q-. 

11f1ed per .. GDel to faeillt&te 'h• applloRt1oa of the 

~onvGn~1o~• 3nd ~t ~hia ft~.,oeo!, ~n~ ift ,.~,~ut~ ~he 

aotlY1t1•• ot the Proleoting ~overs. 

2. fne recrU1 gent and tra1D1QC of auah 1er.oanel an 

w1 tbla doatat1o Jur1o41otion. 

J. Tbe InternationAl Coaaittee of the Red Croee ahall 

bold at the diepoeal ot \he High ContrRottna Partiea the 

11ets ot peraone eo \rained wh1o~ tbe ~18~ Oontracti~ 

p artie• aar have eetabl1 shed and aay have trP.nl!llit ted 'to 

it for that purpose. 

4. The condi tiona go••rn1~ the eaplOJIIent or such 

per801lnel oat'l1de the national territor, ahall, in each 

cr~.ae, be t.ne a~bjeot of speciqJ, agreements between t'-• 

P srt tee concerned. 



157 

WlOlt t 1 - grgtecS1oa of ltrtpD! 

'. ·;'he pbJaicAl or aental heRl. th and 1nter,ri ty of pereooa 

wbo are S.n the power ot the adverse Part.J or who are interne•, 

detained or o•herw1• 4epr1Yed of libertJ ae a re.W. t of a 

a1 tu•u• Mferncl to in Ar\1ole 1 llhall aot be endangered 

l»r 1U1J uju•t1f1ed aot or 0111ae1on. Mtoord1QB1y, it 1a 

proh1b1 ted to eubjeot the ;1ersoae deecr1be4 in thie Article to 

aar aedioal prooad~r• wh1ob 1a aot 1ndioa,e4 by tbe state 

ot bealtb of tbe perMa ooaoerDe4 and vhioh 1a oot cone1nent 

vltll .. Mra117 aocepte4 aediCA-1 Rtso4~trda wh1on voUld t)e 

applied W'lder aS.Uar eedioal c1rowan1lncea to persons vbo 

are aa'io&l&le of the i'ar\J ooD4UDt1ng the prooeti\lft aD4 wbo 

are ta no wa7 clepri:~ed of libertJ. 

2. lt is, in particular, prohibited to carry out on auob 

pei"IIODa, .... w1 \h tbair oon .. ata 

(n) pbyeic~ -~~1la~1one; 

(It) aecU.oal or ao1eD,1t1o experiaentea 

(o) ~o·~ ot tlaaue or or,.~ne ror trAnaplantation, 

•••P' vllen theee acta are juetitt.ed 1D oontorait7 with 

~he ooDd1tioaa proY1de4 fer in. paJ'8.8rapb 1. 

'· bcep:.1ona to 'he prohib1t1oD 1a paragraph 2(c) aa, 

'De aa4e oD17 ill ~be O'lae of don"t1ona of blood tor trt-ae

fua1oD or ot akin tor grafting; pl"OY14ed tba'\ tne1 are 

ai.vell Yolun,,.rUJ and wi 1.b.out 'lll1 coerc1oa or 1Dduc•••, 

... then only tor therapeu~io purpoaea, under oonditiona 

conalateDt with ~D,rall7 accepted medical ataadarda and 

oontrola deai~d tor the beeetit ot both the donor and 
t ne rec 1 t>1ent. 



4. A'4J w1lfal .ot or 0111sa1on vb1oh .. r1ouel.7 endanger• 

'be pbJa1cal or aen\al health or 1ntegr1'1 ot 8Jl1 pereoa 

wbo 1e 1D toe power of a Par\J o'ber \baa \be one oil wAioh 

be 4epeDde aD4 wb1oh el'ber v1olatee aDJ ot tbe I)I'Ohibi\iooe 

1a P&n«l'll})be 1 aad 2 or tail a to oa.plJ w1 Ul the :r-quil"ften\e 

ot par&P:rapb -, ehttll be a era•• breaob of ~ie Pro toool. 

5. The persona 4eear1 bed in paraprtlph t have \he ri~:ht to 

refu" an.r aurpcal operation. lD oaae of ref"'aal, •ed1oal 

peraoaul abaU eDdeavour to obtain a vri t ~ etat•en\ to 

that effect, a1~ned or acknowledged bJ the patient. 

6. S&oh Party 'to the oontliot ehall keep a aedicul reoor4 

for ••rt 4-tioa ot ldood tor trautualoa or akin tor 

«rattiDS b7 persona referred to in par~grqph 1. if that 

4oDat1oa 1e aa4e under the reepone1b111'1 ot tha' Part~. 

In a4d1t1on, eaoh ?arty to the oontlic\ ~~all endeavour to 

keep a record ot ~ll ~ed1cal proaedurea UAdertakeu v1tb 

reapMt to aD,J pereoa wtlo la 1nterne4, deta1Ded or othervi• 

4epr1vecl ot libert1 ae a reaul t of a a1tuA.t1oa referred to 

1D Article 1. ~heee record• ahal.l be av:•.1labl.e at 1\l.l t~ee 

~or 1na~ct.lon bJ the 2rotect1D& 2ower. 

AJ11ol• jO - 11H•J1•r 
It le proh1 bi te4 to order that there ftluall be ao 

aurY1Yore. to threatea an adversary therewith or to conduct 

hoet1lit1ea on thia baeia. 
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J.l11ole tl - t1aftoard of pa enw bqEI cle ceba' 

t. A peraon who is recopnl&e4 or who, in the c1ro•etaaoee 

aboulcS be recognised to be hot• 4e oqabat ahall aot bt aa .. 

tbe obJeot ot atuo&. 

2. A i)ft'aGD 1a ltprf 4! CO!bf\ 1fa 

(s} he ia 1n the power of aD adYerae 1art1a 

(b) ht olearl.J' expreaeea an 1ntent1oa to eurreaa.., oft 

(c) ht hat been rea4erec1 UDOonac 1oua or 11 o\hend.ae 

1DOapaol\a,ed bJ woude or eickne•, alld tilenfore ie 

incapable of defendiag btaaelfa 

provided that in ~qr of these oaaee he abet~1na fraa aar 
bo-'11! aot and does oot •'teap' ~ e.cape. 

'· •hen peraons entitled 'to protection ae pr1aonera ot 

war have fallen into the power of aD adYerae Par't7 wuler 

amu•ual coM1 tione of COIIb&t whiCh pre-.en'\ their eYaoua,1oa 

a a provided for in Part III, ;;.at ion I, of the ~h1r4 

Coaent1on, 'bel *all .,. r!l.e&Md aDd all teaair»le pre

cautions shall be \uen to eaa.lre their -.tet7. 

Ar!1ole 12 - oooupet• gt Maran 
1. ~o _.,eraon p:.lraoh"' Ung fl'OII an aircraft in diatreae 

ahall be aacle the objeo~ of att.aok dur1nc h1a deaoen,. 

2. Upon reacb1Dg \he ground in 'en1 to17 oont.rolled bJ 

an adYeree Party, a pereon who hPta ~&"chuted fi'OII an 

a1rcraf'\ 1n distress ehAll be P.'1ven all opportUili t.J to 

aQrrend~r be~ore being m~d• \he obJect of a'taok, YDieaa 

tt 1• apparent tn3~ ne 1e eng~«!~ 1n a hoatile ac\. 

'· .-\1 rborne '\roopa are not tJro"ected by th1a Article. 



A£'101• ., - A£!e4 b ro•• 
1. 'the aae4 foroea of a r,arly ~o a contllo\ oona1.-l 

ot all organised anae4 force a, troup a R.ll4 Wl1 ta vhioh 

are W1Cler a oo.aaat nepona1ble to that ?al"tJ tor tbe 

ooll4•t of 1 ta alt.GI'd1natt!, trY lA it that iarly 1! ~pr._ 

••nte4 b7 a pftrlWent or u au\borlt¥ •' ~eoognise4 by 

aa. adYer" Par\J. &leh anae4 toroee !hall be eubjeot to 

aa laternal 41801P11nary •-'• ldlioh, 1n\tr alia, smaU 

enforce c•pl1auae wl til \be J"\llee ot 1Aterut1onal law 

appl"loa~e isa araec! conflict. 

2. M•bera of the araed to .roes of a ?arty to a conflict 

(other 'baa •~cal p!I'801UUtl aDCI obaplalaa oo-.ere4 1»7 

Article '' ot the 'rh1rd ConYent1on) are ooabatanta, that 

1a to ea7, \be7 have Ule right to part1o1pate 41reot17 

la hoet U1t1ee. 

3. tbenever a ~arty to a confllct incorporates a 

pana111t&I'J or aaecl law esatoro•ent ~DGJ 1n\o ita 

a~ed forcea 1t Sha~l eo aotify the other ~artiee to the 

ooaflict. 

4£!1o+• 4f - Coebaty5e M4 ,rra,aopert of !tr 

1. Mq coabatant, u defined in Article 43, wbO 1'a11a 

1nto the power of aa. a_,et"!!e Pft'!"1! •"'tl J. " '! p1"' la>ner 

or .. ,... 
~. ..._, t • •lt ~l}tttenttl ar• obli«ed to oetaply ri th \he 

r~•• of in~eraatioDAL law applloable in araed oontl1ot, 

Y iolatJ..ona of theae ru.lea ehall not .. .-.f"tTtt a <-'OI!!tbtl• .. "!'t 



et ftta natst to be a ooabat~Gt f'l!", tf "e ra111 1nto the 

pov•r ot u a~erae -a.rtJ, ot bla rlc!l' to be a prieoner 

of war • exoep~ as iltoYidecl 1D pan« raphe ' aDd 4. 

'· In orcler ~ proaote the PI'Ot.eetion of tile civilian 

. pop\lla\.Loo troa tt. etf.ota of hoa,1lit1es, coaba~&Ate are 

obliged to diat1DgU1eb th•eelvea troa the c1v111aD popu.. 

lHtioD vh11e t~e1 are eQgaged in an attack or iD a 11111tP.J'I 

operation preparrftory to u attack. hecoRn1z1og, however, 

tha\ 'ben are a1 tllat1ona 1ll &r'114id oontllc'• where, owl~~ w 
the nat~• ot the hostilities an a~ed oo~batant cannot ao 

41atio.gu13b h1ftlaelf, he abaU ra\a1D. hie a\a~ue •• a 

combatant, provided that, 1o auob ei~u~tione, he oRrrlee 

r.iy 1;2rcdJ uoenlg: 

(e) 4Ur1D6 HOb a111'-Y eacaP'J58. t aa4 

{b) 4ur1~ such time •• he ia v 181 ble to the adver•J'7 

vnile he 1a •n&llf:•d in a m111tnry deplo,r.neot preced~ the 

1 aunohi~ of u attMJc 1A vtU.oh be ia 'o ;an1o1pate. 

Ao•• which CoaalllY vi tll the requl,...ente of 'bla paftBra,h 

ehall not be ooaa1den4 aa part1d1oua v1 t b1A the aeanl~ 

ot Art1cle n, pu.r.~raph 1( c J. 

4. A. oomM•ant. vbo falls in~ tbe power of aA acJverae 

i'aft~ vbile taUinc t.o meet tbe requir•eDta "' to"h 

in the. secoa4 eentet\Oe of pnr~gra:ph ., ehllll rorfelt ble 

rilfh't to be a pr180ner of war, tNt he shall, neverthele••• 

be g1YeA protectiona equlYnlent 1n all renpeote 'o tbD• 
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aooor4e4 te prieonera ot war by \he fhi:rd OorwentioD an4 

by thia .Protocol. .ihia protect. ion inoluctee protectioaa 

equivalent to t.ho .. aooorded to pr1aonera of war by the 

;.. i•ird UonYea\1oa 1ll tbe oaM wbere ~ob a pereon 1a triM 

aa4 pU1ebe4 tor any otteuea he baa c_.lt ted. 

5. Ar1J ooabatant who talla in-. the power of aa ad-.eree 

Part1 vbile not •~&«e4 ill an attack or ln & a111 \aJ7 

operation preparatoey to an attaok ahall not forfeit 

Ilia nabta to H a ooaba'-nt and a prisoner of w,.r ~7 

Yil"'tue of hie prior ao\iY1t1•. 

6. Thie Article 1a witbDut pn~\Ul10e \o the ri«bi ot 

aD7 per•D to be a prieoner ot war pursuant 'to Article 4 

of ~he Third Convention. 

1. ttai.a .&niole ta aot lnte.ted to ohaace the pDeraU~ 

aooepte4 practice ot states w1tb reap.,, to ~he weari~~g 

ot , •• waitua 87 ooaoa\aate aaa1sned to the re£'&lu, 

uiforaed a:rae4 11Dita ot a lar\7 to tbe ooa.tl.lot. 

8. la acl41t1on \o tlle oatesoriea ot peraona ••Uone4 

ill .Article '' ot ihe lira~ an<S ~cou4 ConveA\iou, aU 

••1Mira oz the araed to roe a ot a .Par\7 'o 'the ooU11ct, 

aa det1De4 1a .&r\1ole 4' of thia Protocol, eball be 

edltlecl to proteo,S.oa ucler tho" Coa-.enUona it the7 

are wouncl .. or eiok or. in the o••• of the S.OOD4 CollYea. 

tiou, sb1pwreok•4 at aea or 1A otber watere. 
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Ariicle 45 - Prot,t1£D ~t Per!pDI v}Je hue take 

pirl_n os 111 iJu. 
1. A person who toea pQrt 1n boetU1t.1ea ud taUe 

into the podl' ot u adver• ?ar~y eb811 be prell\llled to 

be a pl"leoner ot war, and therefore shall be pJ'Oteoted b7 

tbe !hlrd Couention, if be clallaa the ata~u• ot priPtODer 

of war, or it be appeara 'o be enti t.led to aucb a~atua, 

er lf the Party on whiob he depends olAi:as ew:h atatue on 

hie behalf b7 ut1t1oat1on to the t!et.Untnc power or to 

the ProteotiD& Power. Bhould any ~oubt. arlee as to 

whether any a\IIDb .,eraon io enU,led \o 'he etat.ue ot 

prt .... r ot war. he 8ba11 continue to have each -'at~• 

anct, therefore, 'to be pro,ected by tn• ~'hird Collve.otion 

aDd Ul1e Protocol u"tU me~ '1~• •• hie atat .. a baa b"n 

cle,eraine4 b7 a ooapetent tribunal. 

2. lf a person wl» baa falleD into tbe power or aa 

a4Yertte Par'' 1e aot held •• a pneoner of vtt.r and ta 

to be tried b7 "u't Party for aD ofteaoe ar1ein« out 

of 'lle !MtetU1t1ee, be eht1l.l haYe tlle righ\ to aaeen 

b1e entitlaaent to pJ'ieoaer-of-war etatus before a 

judicial tribunal and to ftaYe tht!.~ question Ac!Judion.tea. 

w•E~!a.,.er po1!1111\le a4er \be applicable proeed-are, thie 

a4Jud1oa\1on aball occur before the trial for the offence. 

The repres~ntati'fta ot the Protecting Power shall be 

en\1,le4 to att•,nd the proceedings in .tlioh that queat1on 



la adJud1aaie4, unlo .. , eacept1onallJ, tne prooeediQga 

are held 'n owora in the 1nteree\ ot state eeourity, In 

at1ell a oaee t.~e dttta1D1~ .Power shflll advi ee the ?roteo1i1~ 

Power accor41rac17. 

'· ,., per80D who t1aa taku p&ft 1D bo.t1l1t1ea, vbo 1• 

Dot entitled '<> pr1eoner of war a\ut.LLa and wbo 4oea ao1i 

beoef1' troa aore taYourable treatueut 1a accordance 

w1 tb the fourth Convontion llball baYtt ~he ri~bt at all 

t1aee ~o 'tbe ~?O~ection ot Artiolo 75 of ~bia Prc;tocol. 

In oeouplect ton1tor.r, &JI1 8\lOb pereuD, W1leea he la 

helcl •• a apJ, ahall &lao l:>e ent1,led, AOtwithatand1aa 

Al'\1•1• 5 ot U.o f&Ul"tl Coanuloa, to hi• rtchte of 

ooaawdoatlon Wlder thet \ionYe.n:tioD. 

Alliplt tl - llP1tl 

'. lotw1th•taa41na .., other proYia1on of 'be ConYel11iioaa 

or of tbia ?rotoool, anr ~a•ber ot the Ulled foroea of a 

ta..tr to tho ooDfllot wllo tall• 1Dto 1ibo pewor of aa adYerH 

?art.v wtlile aacas1na 111 eaploaace ehall not haYe Ule ri,;bt 

'• tho •tatu• of prlaoner of W1lr and ••7 H '\reated •• a 

IIPJ· 

2. A ••b•r ot tbe araed foro•• of a 2ar11 'o Ute aontllo' 

wt.o. oa behalf of tb&' Party and la '•rri ~1'1 oontrolle4 

b7 aa adYew.e Par''• ca'h•r• or att .. pte to sather into~ 

aa't1oa ehsll DOt be ooaaldere! ae encagJ.nc ln eepiona,ro 

1r • vh11• BO aot1~, he ie 1n 'b• Wlltora ot bia arae4 

toroee. 
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'· A ••ber of the anae!'! ~ore•~ ot a ..... ~, -. ,.._ oonfliot 

vile la a nalden' of '•rrttor7 oooapied b7 Ul adYerse Par'J 

and vbe, oa behalf ot the Part7 oD vbioh be de~ende, ~athere 

or at,t•pta to aa\her into mat ion ot aill tar7 Yal\le vi t.b1a 

tbnt terr1tol7 abal.l no' t»e oona1dered ae •~a«111« 1a 

eap1o.._e UDJ.••• he c1oea eo thro~ aa ao' of falae pn,encea 

or delitHtra,eq ill a olandeatine auner. lloreoYer, tnlcb 

a naiclen\ e.nall no' loM hie r1ght iu the otatua of pr1aoner 

ot war aA4 aay oo' be treat.ecl ae a apJ \Ull.eaa be ia oapt\U'ecl 

•taU• •lllaciDC 1a eapionace • . \ 

4. A aeraber ot the araed toroea of a PRrtJ to the oontl.io' 

vbo 1a 110\ a r~utideni ot terr1~17 oooupied bJ' u actYerae 

Part,. aad vbo h•e ·~•c:S in eep.looage 1n tb.a~ terri to~ 

ahall not lo.,. h1e ri«ht to the etat~• ot pr1aoner of war 

au • .,. aot be vea,e4 •• a .,, •Ill••• be la oapture4 nto re 

he hna rejoined the armed toroea to vbioh he belen.-. 

AE$1tplt •7 - IKaeydJ• 

1. A aercenar7 ehall not hll'Ye the ri«ht to be a ooaab:ltaat 

or a prlaoaer of war. 

2. 4 aerc.sna17 la &JS7 person whoa 

(a) ie apeciall1 l'ecr\litecl looall¥ or abroa4 in ol'der 

te fiP\ 1D u. aaed oonflict.; 

(b) doaa, in fact, 'ai:e a direct part ill the holll111't1eac 

(o) ia aot1Yated 'o take part 1D tae hoetilitiea •••ea. 
'1&ll.Y b7 'ne deaire tor ~r1vate gain and, 1D tact, ie 

proaiee4, b7 or on behalf of a .f&rtJ to the oontlic\, 
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a at (rial oompEnaa'\1oD •ubll'tfU1t1a1lJ 1n exceaa of that 

t»J'Oil1ee4 or paic:l to coLaoatanta ot slaUar ranke and 

functions in the araed toroea of that ¥arty1 

( 4) 1a ne1 \her a national of a iartt to tbe conflio~ 

AOI' a ree14ent ot terri toq controlled b7 a .Party 1o tbe 

oonlllctJ 

(e) 1e not a !leeber of the armed torcoA ot a ?srt7 

to the oontliota &D4 

(f) baa not beea Hnt by a ~tat.e which is AOt a 

Party to the conflict on ottic1al duty as a :ne11ber of 

ita araed forces. 

1. ••w·a ot the araed foNe~t aacl a111taJ7 wU.ta aaa1gnecl 

to c1Y11 delenoe orpani~t1ona eh~ll be reapec•ed and 

proteote4, provided tn~ta 

(a) Sl.lOb per aollllel aacs euoh Wl1 t • are penaaneutl7 

aui«Ded and exolue1Yel1 4eYote4 to tne pertoNance of 

aJV ot the t&ak.a :nentioned ill Article 6t a 

(b) 1t ao aeai.gnecl, IRlOb peraonuel 4o not perto111 

ao.J other a1l1tarJ d.utiea durtnr, tbe contliota 

( o) auch personnel are clear17 d1 ""t1ntN1l'hable fro-

the other aembve of the araed toroee b1 promiaen,lJ 41•

playi~ the iaterD!at1onal d111tinct1Ye 8i«D of ciY11 4eft-raoe. 

wbioh enall be aa l.rge aa appropriate. 'lnd ~oh perao1111e1 

a:re prov14efl with 'tbe 1den't1'1 card reter1·ed to 1D ChtP.p\er 

V of Annex 1 to 'tbie rrotocol certifying their .tatuea 
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(4) auob personnel and 8~ch UDita are equipped onlJ 

vi,_ ligbt 1nd1Y1d~al veapone for the purpo .. of ma1ntain1DI 

order or tor eelt-4etenoe. the proVieiona of Article 65, 

p&ra&ftph ' ettall t-.lao appl7 1o 'h1• oaeea 

(e) auoh personnel do not participate ~1rectl7 in 

hoetilitiee, and do not commit, or are not used to oammlt, 

ea,aide 'heir ciYU det~noe '•eke, acta hflnllf\ll to the 

aclver•• .FanTa 

(f) auh personnel and such unite pertora their civU 

defence ta.aca onl7 \titbin the national 'err-1\ory or their 

rartJa 

!he za.cua.-obaerYanoe of the oon~1tione stated 1a (e) above 

b7 aDJ sember of ibe U'lled torcea vbo 1a bo\md bJ the 

ooadltieu ti'eeoPS.'bet 1a (a) 11Dd (b) abow 1• prob1b1te4. 

2. ~111,sr, personnel atrv1ng w1tb1n civil 4efenoe orra

ll1•'1ou *-11, if 'b•J fall 1n~ the power ot an adverae 

Part7, be prieon .. a of war. I a occupied '•rr1 Wl7 ,h., aQ, 

~ut<oalJ 1• 'he 1nter••' of tbe o1v111ao populat1oa ot 

tba\ terr1,0J7, be ea1lo7tcl on civil deteace taece 1D ., 

tar aa Qe Ated ar1aea, prov14e4 bow'Yer that, 1t e..aoh 

•on 1a cl&Jl6eroua. \bt7 Yolun,eer tor au.oll t~••· 

'· !he build1•• elld aajor 1 t•• of equipment an4 t!'llna

porte of a111tar7 unite aeai~ec! to o1vU 4efenoe organl

aat1one sh~l be clearl7 marked Y1 tb the lnternet1onal 

d.inlactive a1gn ot o1Yil defence. l'hia d1etill0t1Ye e1p 

abftll be aa l~~rse aa appropr1a\e. 
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4. !he aa\er1al and bu.ildioga of m111 taey unite pema-

•••'11 aasigned to civil defence ore~niaa\iona and •aal~ 

a1 velJ devo\ecl ~ the pwtonaaJM:e ot civU deteuce '••• 

abal.l, 1t \ne7 fall into the haDda of ua a4verae .?ar'7• 

r•a1D subject to the lttwa ot war. !hey aq not be ell verted 

troe their c1vU 4efeuoe purl)ollle flO l,_,ag as the7 are required 

tor the performance of civil 4etenoe tasks, except 1a caee 

of 1aperat1ve a111 '''-17 neceaaity, Wlleea previous ana~ 

cent• haYe &aeen aade for a4equ.•t• prov isio!l for 'h• .... , 

ot the c1v111aa population • 

.6£51ol• 1~ - ly4ye9tv Ow!raattt• 
1 • ln ao tar aa t.he,J are affected b.r a ei tuatioD reterre4 

'• la Dt1olt t ot th1t Protocol, persoaa who are la ~be 

power of a Part7 to the oontlict and wbo do aot benefit 

trea aon tavou.rable \N&UeAt uder 'be Convention• or 

"ucler \bia Protocol ahall be treate4 h•-17 1la aU o11'

•••taAOea aD4 ehaU enjo7, aa a a1D1a•, the proteotS.Oil 

prov14e4 bJ ~ • Article w1 'tbou.t aqr a4veree 41at.inot1oD 

baat4 '-lfGA race, colour, eea, languce, rel1g1oa or bel1.t, 

poli't1cal ozt ot.her op1aion, nat.1onal. or aooial or1,;11l, 

veal ,h, ltirtb or other 8\a\ue, or oa aJW other eillll u 

criteria. Baob Party •hqll reepeci the person, lloD011r, 

ooaviotioAa and religious practicea or all ~ob persona. 

2. the follovin& t10\a are and &ball r•ain prohibited 
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• 
o1v1Uaa or by a111 taey qen~ut 

(a) Violence to the lite; health, or pbya1oal or 

aental well-be1Jae of peraone, in particulara 

( 1) aurcler, 

( 11) torture of all ld.nds, whether phJaioAl. or mental. a 

(111) oorpoftl puniahraent; snd 

( 1 v) mut Uation; 

( -) out rae•• upoD pereonal 4ip1 t7, ill {)&rt1otalar 

bua111at1n, and degradios treatment, ento~ pro8\1tut1oD 

and ·~ !ora ot indecent aaeaulta 

(o) the t~k1D« ot bo-'ftgea; 

( ~) collective punieh:1anta; ~tnd 

(e) thre&ta 'o o-1\ aJW of tae forepiDC uta. 

'· AQJ peraon arreate~, detained or interned for ao~loaa 

related to the armed conflict shall be infonaecl proaptlJ, 

1a a l&DgU&~ u Wl4era-.aate, fJf tbe n&IIOI'la vbJ tMee 

•••ourea have l»Mn tat... Bxcept in caaea or arrest or 

4e\ent1oa tor penal otteDCee: eucb pereona shall be 

r•1•••4 w1tb tne a1a1a• delay po .. 1ble and in arv 

f'Yent •• IIOOA aa the c1J"C\IIatanoea Ju8\1fJ1~ 'be arreat, 

4e,eat1on or 1ntera.ent have oeaH4 'o •n•t• 
4. .SO eentence • ., be paeaed and no penal.'7 •87 be 

exeeuted oa a perftOft found gu1ltJ ot a penal ot!eftCe 

related to the armed conflict exoept purauant to ~ aoa.1ot1oD 

proao•~oe4 b1 an iapartial and reg~larlJ ooneti~ted oourt, 
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.-•apectia~« the generallJ recogllieed prinoiplee ot regular 

~ud1o1al. proce~uN, which include the tollowinga 

(e) the prao~ure ab~l provide for an accueed to 

be ietonaed wltbout delAJ of ~ne parti~ul ve of 'be 

elteDOe alleged &4C!liDat hill and •hall afford tlle &e<;Wied 

before and "ur1ng hi a trial ttll neoeaaar, ri~ te and 

aea11a of defence, 

(b) DO one shall be eonvioted of an offence except 

oa 'h• baala of 1n41Yici\&al penal reapoaa1b1l1 ~~ 

( o) DO one allal.l be acouaed or convicted ot " ori.

:ainal otteuce OD aoooun' ot aA.J aot or oaiesion vhiob 

414 DOt oona\1~ute a ortmioal ot!ence Ynder the national 

or international law to which be w~• e~bJect nt ~e ~~ 

vhea it vaa •-1ttc;da aor llball a h•~•t•r pebal\J be 

iapoaect thftn that vh1ch v!le r-)ppl1C$lble ttt the tiae wbea 

the or11l1Gal o'f!"ence vaa oomm1 tted; it, after the coaal

aeioa of the offence, provillion 1a aade b7 lew for the 

1apoe1,10Q or a li&b~er penal'7· the otrenaer ahall benefit 

thereby: 

(d) A.nyone ch'trged vith an otrencela preeWDeclirmo-

oent until prowed «Gil'.Y lllOcora1ng to ~·"• 

(e) •DfODe charged with an offence eh~ll nnYe tbe 

ri«bt -o be tried in bia presence, 

(t) DO one shall be coml,)elle4 to te~tif7 n~laat 

h1aaelt or confees r,uiltJ 
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(c) aJI70ae char'-'ed vlth •• offenoe llhall haY• 'be 

ricbt '• examlne • or have exllline&t, tbe vltneaaee ae;ainet 

a.t.a and to ob\&1a the attend.aDOe aad exM11lRt1oa ot Wit

nee"• oa Ilia lllebalt uncler the ••• oondi tions aa w1 t.nea"e 

•«a1••' billa 

(h) ~ one shall oe proaeou\t4 or panilbtd bJ the 8Ut 

larty tor an otteoae 1a rei!ptet ot which a final ju:gement 

acqu11.t1nc or oonYiotlag that pereoa htl• been prn1ol.lal.7 

tN•aaoe4 Wldtr the ••• law 'lnd jud101al J)rotedures 

( 1) uyone l)roaeo..-ted tor an offence ah~ll h·.ve the 

r1sb\ to naYe \he J~ .. eD' proaoQAee• P"Dl10lJJ and 

(J) a OoBY1otod peraon ehall be advised on conviction 

of hie J~a1o1al and other r-.ediee and of the time-lim1\• 

v1~ •"•b ... ~ .. , be exera1ee4~ 

s. iJOUlen wnoee liberty haa t.e4fn rffatricted tor reaaone 

re1ate4 'o 'be arae4 contllot shall be held 1n q~artera 

aep:u-a\•d froa ••n • a q wart a-a. they ehall be under the 

taaed1ate eupenia1on of voaen. leYerthttleaa, 1n c"•ee 

where f~Uiee are detnined or interned, \hey ahall, vbe11ner 

poaalble, be beld 111 the ••• place and aocoaodsted aa 

tuil7 unJ.ta. 

6. Peraona who are arreat.o4, datRined or interned for 

reaaon• related ~ the anted oontliot ahall enjoy the 

p~\ection provided by thle Article ~nt1l their final 

releaae, J"ttpatr1J\t ion or re-eat.a.blieh:.ien\, even after 

the em ot ~be ane~ confl1c~. · 
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'1. In o.r4er to avoid •01 doubt ooocemiag tba pneeoYtion 

and trial ot pereoDa accu.aeci of war criaea or or1aee Agftinet 

b••Dit7, tb.e follovilt8 prS.ooiplea ahnll applJa 

(a) per••• wbo are aoou .. d of aoh cnmett ehould be 

e-.1,tecl tor the pur~o • ot proeec\l,lOD aa1 trial 1a 

accordance w1 th the a,i)plloable r.alee of 1aternat1onal liWI aa4 

(b) AllY euoll pereou who do not benefit troll aore 

taYo\lrable treatment under the Oonvent1one or thla Protoool 

8hall be aooorcled the treataeo' provided b1 tb1e Article, 

vhe"'l•l' or aot tbe crime a of which they are accused ooaati

tute graYe b reaehee ot the Coavent1one or of tbla Pntoe61. 

e. •• pro•1aoa of 'bie Artl.cle ••1 be ooa•rued ae 

lill1t1ne: or 1nt'riugin& AA.Y other more !aYourabl• provision 

craat1QS c.nateJI' ;Jn,eo\ioa, Wider •• appl1eable rvJ.ee 

of 1Gternat1oaal law, to per~ne coYered by paragrapb 1. 

1. fhe l'llrtiea to the oontl1ot. ehall anat to \be Inte~~.o 

aatS.Dal C..1t\ee of the Jiecl Croae all taoU1t1ea v1'b1a 

their power eo aa to eD&ble it to O&ft"J' o\R tbe b~ldlltar1an 

tuaet Soa aP1AD•4 to 1 t by the aonveutioue ud thle .Pro-.ool 

ill order to eDa\\re p:roteotloa aD4 aealetanoe to the v1ot1ae 

ot ooatllc'•J tbe .1nteraat1oD&l Com1 ttee ot the Red C:roaa 

aq f\l, eo oar17 out &IQ' other h•an1 tarlall ao,1Y1 tie a 1a 

fayour ot theee v1ot1ea. IIUb jeot to the ooneen\ ot the 

Part1ea to the conn1ot concerned. 
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2. !he Paniee to the oontliot ahall grant to their 

•e.,.otiYe ietl Oroee (Red Creaoent, Re4 L1on aM 8wl) 

orgu1-. tiona the .t'acil1t1ea neo••UJ tor O&J'I71D« out 

tbeir bwuan1 tariu aot1Y1 t1ee in favour of the Y1ot11le 

ot 'he oollf1lot, 1a aocorcluoe witb the proY1sione of 

tlae OoaYeat1oae aDd ~1• Protocol and the tu4saaental 

pr10C1i)lea of tbe &eel Oro•• •• tol'll\llatecl bJ the 1nter

aa,1oaal CoAfereGCea ot tbe .b4 O.roee. 

'· tae JU.&h Coatraot.iaag .Parties uct the .Partie• ~ tbe 

oollt11ot eball tao111tate ia eYei"J' posld.ble ·~ th• aeaia

ta.race wbioh 1le4 Croee (Bed Creeoent, led Lion and 3UD) 

organlaatioa• alld tbe Leape ot led Cro!IB Soo1et1ee ezttmd 

to tbe v1ot1ae of ooDnicte 1n aooordanoe with the J:>t"OY1e1olltl 

ot the Conventions and thie h"otoool and with '\he twad••nal 

prlaalplea ot tile Red Croae •• toraulatect bJ the In,emationu 

Conference of th• ued Croaa. 

4. tile tip Ooa'not1ac Partlee aD4 tbe Partlee to the 

oontl1ot ehall, •• tar •• poeatble, aake ~ac111t1ee e1•Uar 

to .a.oae a-.tloae4 1D p&ra«r&l)he 2 aDd ' available to tbe 

other h~aa1.tar1aa or8aaU.• :.1ona referred to 1D the ConYeo

tioDe &D4 ~laia Prot.oool vhioJt. are d\llJ au\bor1Md b.J \he 

reepeot1Ye Partiea to the conflict and wh1oh pertora their 

bu.al11 tariaa aot1 Y1 tl• • 1n aoao r41Ulo• w1 \h the proYieloDe 

of the Ooountiou ancl \b1e 2rot.oool. 
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At$191! Q2 - lrMal yY11!f I ip •'1&•4. '0 £9! I 

tile Uilth Contraot1Q~; Part1ee at all 'ira••• aD4 'h• 

rartlea to the ooatl1ot in \1ae of al"ll!d oontl1ot, ahall 

!Aauztt \ba' 1••1 adYiaera are avail able, wh!D aecee•r,, 

te a4Y1aa aU1tU'1 coaaancl!ra a\ \he app .... pria\e l.wel 

oa \be api}l1oat1on of the Oonventlona and \Ill• Protocol 

au oa \he appropna\e 1"-t· t.aotion to be «t••a to \be 

arae4 toroea oa \b1e eu-J••'· 

"1'11' '' - DA•••~'"'''' 
1. llle HJ.ch Coatractiag Parties \lDdert.ake, in time ot 

peaoe •• 1a '1•• ot arat4 ooDtllot, to 41aa•1nate tlae 

OonYeD,loaa aDCl thla Protocol •• vldelJ u poeei ble 1D 

\he1r reapeot1Ye OO\Ultrlea, aD4 1D p&rtio\llar, t.o 1DDlude 

tlae tt1ldJ tbenef la their pncr-aee of a111\a.J7 1Aatrao

t1on an4 to eDCou"'-'' th.e at\l4Y \hereof bt the o1v111aa 

••f'lla\ioa1 eo Vla' tboat 1a-'r.uta • ., beooae kaon to 

the araec1 toroee u4 \o the c1YU1aa popul.at1oa. 

a. ., IIUlt&rJ or 01Y1ll&a author1\1ee who, ln tla! ot 

&N!cl ooatli.o\ 1 aaau.ae reapontd.b111\1ea 1a ree;pec\ of tae 

applloa\1oa of \ae Oon•eutloae an4 ._1, ~rotoool ahall be 

~ aaq\1&111\ed vi'h \be S•s' \b!reot. 

AJ1Ailt 15 - 1fprtt81tl of JEt19htt of Splf PrptoogJ 

1. Tbe p1'09111lou of \he CoDYentlona relat11l« to tbe 

repreaa1on of bre~~tchea ancl «HV! breaoht •• aupplea•n•!d 

b~ tb1a s.a•1on. ahall applJ So the repreeeioa ot ~reaohea 

&D4 cr••• breeohea ot tl\1 e PJ'OSocol. 



t75 

2. Mta 4eaorlbe4 •• ,ave .,reaohea S.a tbe CoDYMtione 

are «r••e ~reaollee ot tbia .ttrotocol 1t ooa:a1\t.e4 qa1aet 

per110ae ia i.he power of aa aclYerae Pa"'y• proteoted b7 

.lr\1olee 441 45 ... .,, o~ tbia Protocol, or acaiod tbe 

.. ve ... t4, ld.ell •4 abipwreokecl or tbe actYeree Par'' who are 

proteeted DJ 'b1a .?rotocol, or asaiaat \hoee aed1cal or 

religio"• peraoDAel, ae41oal wai~e or aec:l1oal traoaporta 

whiob are under the control ot tile a4Yerse PAI"tJ and are 

. proteote4 '' thle Protocol. 

'· In a441\1on to the Kr~•• breachea defined 1A Article tt, 

the ~ollowing aote ehall be repl'ded u ar•• breaotuta of 

~ki• ho'toaol, vh• o011111tte4 v1lft.IU.r, 1o Yiolat1on of 

tbe releYAnt prnvieione ot thia Protocol, and onuaing 

. death or Ml'lo•• la3vr to bocb' or beal,ha 

(a) aaJcing the civilian 90PU.lflt iou or 1nd1T1dual oiYU1ua 

'~• ob~eot ot attaok1 

(b) launohiD« .an 1Dd1Mr1a1Aate attaok atteot1D« tbe 

o1Y111aa populatioa or o1v111aa ob3eot• in tbe 1enowlefl«e 

tllat ewtb attaolc vU1 oa\.lae eAOeaei •• 1oaa of life, iDlU'J 

'o o1YUiaDe or d•a~t• to c1Y111aa objects, •• detined ln 

Az-tiole 57. par~aph 2(a) (11i)J 

(o) l.aWlOhiGB u attaok a&a1net wol'ke or 1netallat1ons 

oontaillin& 4aDCeroua fo:roea in ~h• luaowledge •ha\ a\lCh attaot 

will oause excestd.Ye lo• of 11fw • inj~ •o c1Y111ane or 

4 a~~-.e to ci Y1l1e.D objects, ae defined in Article 57 • p&ra«rflph 

2 (A) (111)1 
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(4) aakia« DOa-ctete&te4 looal1tlee ut d•111tar1ze4 

~· •h• ob3••~ ot a•taota 

(e) •Mllll a pereoa 'u .o ~eo\ ot a\taok 1a the kGO .. 

. ,~.._, ... , he 1e yr• fe OQiba\a 

( t) ~be )Jerf141oua u.ae, ill v1ola~1on of .&rtlole 'Yit 

of 'b• 41a't1aot1Ye •~1• of •h• net oro ... :red er•••nt 

o:r red 11oa and aWl or of o•bw pJ'Oteot1Ye situ 1110ocaJ.M4 

b7 tM Coav•t1olle or thia Protoool. 

4. Ia actd1t1oa to the lf.l"t!Ve breaohee det1ne4 iD the pr .. 

oed1Dg paft«rapha an4 ia the Coavelltiou, the rollovi• 

da11 lte ........ aa «J"&Ye t.Peachea of thJ.a ProMool, 

vh•ll ooa;n1\"ted w111UU7 and 1D Yiolat1on of the Oon;yontioaa . 

or U.. Pn'-toola 

(a) the 'ranefer bJ the oooupJ1Y¥.! iower of parta ot 

ita own c1Y111aa popul.f\\1oD into '\he tel'Titc>r¥ it oooupies, 

or 'he c!epor\atioD or trautv ot all or parte of 'b• ,.p-.. 
latlota ot the oooup1e4 '"rrl 'tory w1tbln or outn1de tb1a 

terri ~r~ • ill Ylolatioa of Art1o1• 49 of '&h.e Pourtll OoD'Ytttl,loaa 

( 11) ujua'litialtl• 4el&J 1D the repat:r1at1oa ot pl"ieoa•• 

ot war or e1Y111aaeJ 

(e) prao,ioea ot •R•nb!~A and o'tler 1Dbu.aa U4 tlegra41aa 

praoti.Oea f.AYolYiDC ollWS«•• llfOA pereoaal cU.pi''• b.-.4 oa 

.-aoial d1eor1aiaat1oaJ 

( 4) aakiu.g the ole&rl1-recogn1Hd h1etoric aoa\bente, 

vorke ot aft or plaoee of vorabip whiCh oonetitute the 

e1lltural or ap1r1t\lal ber1tegft of people• aftd ~ wbiob .,eolal 
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proteo\loa baa been P"iven bt special arran~ent, for 

ezaapla, within the frRaavort of a ooapetent 1nterna,1oaal 

orgaDisatua, the objeot of a~tao.k, oa4.leifll aa a rewlt 

e&,eaaiwe 4ea\No,1on W1ereo:t, where there ie AO eYideace 

of the violation by the adverae Part7 of Artiole ''• aub

parqraph (b), aD4 wbeA .uch h1ator1o •onu.enta, wort a of 

an and plaoea of worehil are nos located ia. the illaed tate 

pro&ta1\J ot a1l1\ary ob~eot1Yeaa 

(e) 4epr1w1a, a pereon protected b7 'he OonveutioDe 

or referred to ln para«rapb 2 of ihla Article of the ri«h'• 

of fair ...t replar tnal. 

5. Without preJudioe to the applic,l.tion of the ConYelltlone 

a..S of tbia Pro,oool, pave r.reMhea ot tlleae 1n~Rr.eata 

ehall be rell'6!"4ecl ae war crs.mea. 

4£S101t I§ - NlMD So US 
t. !he Hip Ooatraot1QC Part1ea aa4 \he Parliea 'to the 

eol&fl1et ataU repreaa sn•• bnaohee, ud take aeaauree 

neoeaaary to •ppr••• all other breachea, of the OoDveatlone 

or of tb1a .i'ro~ool wb1oh n911ll.t froa a faUure to aot vhea 

Wkter a dut7 ~ 4o eo. 

2. the taot that a bnaob of the OotlYentioll or ot th1a 

.Proteool ••• ooa1'\tecl b.r a aubord1a.te doea aot abtlolve 

Ilia a-.tperiora fraa peMl d1aolpl1nal'7 reepoa.alb111\J, aa 

the .... •&J be, if t~•l kaev, or hn4 1Gtoraat1on vbiob 

ahoul.4 have ••bled tb• to oonolude in the ctro•ataDDea 

a• \be tlme, \hat be Wa8 OOII•1tt1Dg Ol" waa goi"" to oo.ait 
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euota a ltnaob aaa if "b•J ct14 ao\ '*' all teaail»lt ... suree 

wi~ tbelr power to prevern or npn•s the breaoh. 

Adhlt 87 - Rytz at •a•!Cl•r• 
1. !a. 111&" Ooatraotiac 2&n1tt u4 "b• Panita •o tat 

eoDfliot llball require all1'8.17 o01111aadera, ri tb :reApeot to 

aezabtra of ~he amtd toroea Wl4tr '\hti r •-&114 and other 

pereoaaa u4er their oontrol, '• prneot en4, whtre aeoeae&I'J, 

'o auppreaa and \e repor-t to oo:ape,eat. Ml'hor1 t1aa breaoua 

ot -· OoaveRt1oDa and ot th1• Protoool. 

2. In order to prevent and euppren breaohea, Higb 

Oontraotl• Parliea u4 Partite to the oontllot ahall 

ret1lirt that, oo•enaurat.t w11ih their lwtl ot reapone1bU1tJ, 

ca.zandera enaare that aea8tra ot the arae4 toroea under 

tulr --- are avan of their oltlt«ationa u4er the 

Convent1ona and th1• Pro\oool. 

'·. ~- ~ Coatraetiac Ru\iea &D4 ParU•• to ••• eoa:tllo' 

ahall rtctlU.re Ul7 •••uer wllo 1a aware tba\ e\&bord 1D.atee 

or other pereou l&llder hie oorttrol are C01DS to oomai' or 

laaYt coa1tte4 a 'bre&oh of the OonYeat1ona or ot '\hie Protoeol, 

to 1a1 tlate M.lOh at epa aa are aeoeuary to pr-•' Ml8h Y1o

lat.1oaa of the OonYent1ona or tn1• P~'kool, and, wber• 

•JPI'Opr1a''• ~o 1a1\1ate d1.olpliDUT or ~-1 ao~ioa ~·• 

T 1olatora tbereof. 
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"'''lrt a- ftJtyel •aa•tec• &! cr111aa1 ••''"' 
1. the High OoatractingPartiee eball afford oae another 

the crea~en aeaart of aaaletf!Aot 1a eoDDt&loa with 01"~ 

aiul preeeecti~r«e lu"Oqlat la ••••ot of «raT• breeohee ot 

t~ OoaYentioDa or of t~1• Protocol. 

2. SUbJeot to the .r1gbte aa4 oblicatioae ••'•'11ahe4 ia 

tbe ConYentiona a4 1a Al"\iole 85, gancnpb 1 ot Sh1e 

Protocol, ·~ vhen oil"o\llatanoea pana1t, the Biata Ooatr,.otiac 

Rar,lea Mall co-operate i.D the aatter of extrad.i-tioa. tile~ 

eb!ll cive due oou14eratioa to ihe req\leat of the State 1ll 

vJaoee tern tor:y the allep4 otf'•o• bae ooc\U'I'td. 

'· the law ot the .Hish ContractiD« .ParS7 requeeted .tlall 

apply in. all caaea. the proviaiona of the preoed1Q8 pa.-.. 

c"Pil• •a11 •'• hew..,,,., alfeot tbe o•llptS.ODa aria111C 

trc. tbe provielone of a_, other treat7 ot a bilateral or 

a'Lllt1la'eral. aatu..r. vhioh aoveme or w1U gowm the w'tao1e 

or pan of tbe nb~eas of •utv.al aaalatuoe 1a orilliaal 

aastera. 

t. (a) .Aa Iaternatloaal .Jao\-l1ft41DC Oo.a1e81on (berelaafter 

referrttel to •• •tbe COIIa1ae1oa") ooa.S.atina ot t5 ••bera 

of blp •oral etan41ag aa4 aokaowled«ed 11pari1el1'Y aball 

be eatab11ebe4a 

(b) when DO't lese than 20 fl1«b Coatraatiq PU"tiea bave 

a.vee4 \o aocep~ 'She ooape\ea:e of \be Ooma1ea1oa pur••-' 
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te para~h 2, ~he 4~oe1taQ ahaU thea, &Ad at 

t.a'•"ale of f1Ye yeara ~ereatter, eo••• a aeetiac 

ot np naen-tat1vea of ~ ... lf.1cb Coatnot1D« P&l'tiee 

· tor tbe Jut•• ot eleotlac the ae11b•• of the Colraialloa. 

&t tale •-'llll, the repreeeatati Ye• ahRl.l eleot the 

••ben of the eo-t. .. ioa 11r -ret ballot ,,_ a Uti\ 

ot pueone '• wh1ota each ot tko• High Coatraot1sw 

IaMie a •&7 DOII1ut. • oae pW80&1 

(e) The a•bera of the Ooaala.S.on ebaU eerYe ia 

their per•Dal oap .. l 'J aDcl ehaU bold ofAoe at11 the 

eleotioa of new •• bere •' the en..Una aeet1ns1 

( 4) A' tile eleotioa, tbe BJ.cb Ooatrao'1D« Partlee 

ehall a •re tk111t tbe pereon• to be eleflte4 to tbe 

Co.1aa1oa la41rt4uU7 po .. eaa th~ ctual.lti••'lou rqalnt 

aD4 tbat• lathe ODalaledoa •• a tdlole, •qultable -

anp ble-.1 repre..n "-tloD ia aaa\lred 1 

(e) Ia tM - ot ·• ... , • .,. .. auz. the Oallalatd.oa 

lt .. lf aball flU 'be ••oa1107, ha•1Jt« du.e reprd ~o tile 

prertld.oaa of tbe preoecliq- .W.paraarapb .. 

(t) !he 4epoaital7 eball •ake aYallable to the 

Comateeloa the neo•••Rr7 ada1Diatrat1ve fao111t1ee to• 

tbe pertoraaaoe of 1te tu .. t1oaa. 

2. (a) the 111gb. OoatJ~ACt1118 PariJ.ea 11a7 at the tille ot 

a1flll1DC. "'1~~1128 or aooecl11'8 to tbe Pft»toool, or at 

.., oth•r •baequeDt 'Uae, 4Mlan 'ba" the7 reooaD1• 

ia• fy!o and witho\lt apeotal ap-eeaeat. in relaUoa te 
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aar other B1«h Ooatrao'lDI Part.r aooep,iag the .... 

obllc•'lon, 'be ooapeteace ot the Goaa1•1oa '\o eaq•1re 

iato allegat1ona b7 euoh other Rarl7, •• MLtbor1 .. 4 "J 

'la1e Ariiolet 

· (-.) lh• teolara,lou reterr.a -., •••• ehall be 

4.,.a1ted With 'h• tepoei'UJ• wbiola 8ball 'raa•1t 

oop1ea ,._not k tu IU.sll OoaU.Oti.._ .Par'1e .. 

( o) The CoaiaeioD. all.U be OOftpe\ea' \oa 

(1) i.JMllli.n lllto AIQ' faa\a alleced to M a &I'IL'Ye 

\reeeb .. def1ae4 iA tbe Ooaveot1oaa aDd 'hia 

Pro wool or o-tner eer1o\la Y1ola'\ ion ot \be 

Co••'\iou or ef tbla lrotoool, 

(11) taollitate, thJOU«h lt.e ~od off1o••• the reatoratloa 

ot u a\U tu4e of napto\ for the ConYentiolla aD4 

tla.S.a Pro'\ooolt 

(4) Ill other aituatlon•• 'the OOMiaai.oR 8hall 1DII\1tu'\e 

aa 11MIU17 •' ~ "'"•at fd a ran, te ,.._ eoDfllot onl7 

vi \h the oo..-at of '\he otb.er Pa~ or Pllftl•• coDOerne41 

(e) a.&lajeot to •• fore.,ln« provlaiona ot th1e paragrapla1 

t.lle Pl'"OY1s1one ot An10le f2 of 'be 11rll\ Oo11Ye81oa, A.n1o1• 

5 l ef tbe Seeoll4 Oonventlon. .An1cle t '2 of t'be th1'1'4 Coa

••ti.ea aa4 An1ole t49 of tbe folll"\h CoanntloD ehall 

ooa\iaue ~o applJ '• ._, al.le&M Yi.ol&~Jo• ot 'h• 0oiiW'eat1oaa 

au eb•'l edea4 to aiQ' allesecl Ylola\ioa of 'hle PI'Otoool. 
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'• (a) Uale• otherwiae •an•• ~~ the Parties ooaoera .. , 

aU 1114\&ift.ee aall be udertcea -. a Oh.Uer oona18t1DC 

of aewn aeJJll»ere appoiatet •• follona 

( 1) f1•• -•r• ot tile ac.alaeio•• aot u.t1oaale 

of aar P&rlJ to the ooDflt.ot, appot.ate4 b7 the 

Prea14en' of tbe Oc.aiald.oa oa the bald.a of 

equtable npnaentat1oa of the «eovaph1oa1 

area a, after oonaulfttioa w1 th the Partiae to 

the ooDtllota 

( 11) two u i8l ••bera, not natioaale of ..., PU'V 

to tbe ooDfliot, oae to be appointed bJ each eidea 

(It) Upoa reoeip\ ot \be ftque-' tor aa 11Mla117, tile 

Rna1clen" of "h• Ooaalasioa ehaU apeo11J an appropriate \ia .. 

lial' for aet1:1AC "P a Obaa~. lt uv d. MI. •••oar )au 

aot b .. a appola\ed w1tb1n tile t1ae-1Sa1t, 1ibe Prea14•t eball 

1•ed1&te1J appoint euoh addi U.onal anber or •••'-r• of tbe 

C-1ealoa ae aq M DMe•a17 tt o•plde the ••Hrald.p 

ot the Ohallbar. 

4. (a) !he CU. ber aet up u4er parapaph ' to wa4ertake 

aa lllqulrJ ahall 1.w1te the Parl1ae to the ooDfliot to aea1.-t 

1 t all4 to preac t •t.4enoe. The Oh• bar aay alao ... k auah 

etller ••14enoe •• it ..... appropriate and UJ oarr7 out u 

1n.eet1caUoa ot tba a1 tuats.oo y lgpsu 

(-) All eT14eDoe llhf\11 be f11111 d1acl. oeed to the Partie•, 

whlob ehal.l ba•• the rlah.' to ooameat on 1' to the a-1seS.oaa 



(o) laoll ran, *all baYe tbe apt te oballe~ .... 

••1·-·· 
t. (a) fta. Coaaladoa lball at.it to tbe lar\lea a npoft 

oa ~. ftwtt.•• ot tan et tile cnu.~ter, nth 8Wtll reo .. -

tatloaa •• it aq .... appftPI'l&t .. 

(It) lt tlae OU.tter ia \Ulable to -v• 8\lffiot•t en
.... tor faotual aat iapa..-lal t1n41qa, tta. ao-1 .. 1ea 

abaU date the N&80aa tor tut t.aaltll1t7J 

(e) !be O..ladoa lllaU DOt repo" lta flatt..aca 

pub11el.7, aal•• all the .Pal'tlaa to the oonn.tot bae 

reque ne4 be Oollalatd.oa to •• •• 

'· ftae o-1aaloa llhall eetalliah lta ou rulae, laoldl .. 

rlill•• tor the preudeao7 ot ~h• 0011111 .. ioa aact ttae pna14eD07 

et tale OU.ttar. !bOaa r.lea •a11 ea..re tbat tbe tUM\ioDa 

o'l tbe .Preeicl•t of tbe Ooama1aa1oa are euru1"1 at all tSaea 

aM tbat, 1a \he e&M et u l1Ml11117, tlla7 an eae"ieecl "' 

a peraOil who 1e aot a u.t lou.l of a Pan7 to tlae ooaftlot. 

1. tile ... lala'ntiYe expeaaea of the Oollalaaloa ehall 

be aet b7 oontr1but1oaa troll the Hiell Coatraotila« Part1• wbiola 

aa4e 4 .. 1ant1oaa 1mcler par .. nph 2, 8114 ~t:r Yoluat~ oo•'""

bu,loaa. 'lbe PariJ or Partie• to tbe ooatllot requeaUac 

aa laqU., •an a4Yuoe tbe neo•••l7 tullda tor expeJ&He 

1nourract lt7 a OU.ber aacl ah•ll be reiabuo• ... b7 the Par\7 

•• tart1•• acala-' wbJ.ob tbe allec&tioaa an ate to "1• 
enet of 50 per ceat of 'h• ooet• of the Oh•'-r• Wbl:n 
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there an ooute~allegatioae before tbe Cb•b•r ... 11 

eite lhall act.MO• 50 p•r eeat of the aeoeeaarr tunte. 

Al11alf '' • III"P11Jd.l&8 
A lartJ 'o tbe ooQtllot wb1ob 'llolatea the proYlaloae 

of 'he OoaTen,1oaa or of 11l1a Pre\oool ellall., 1t the eaee 

d•aad•, '-• liable to p&J 0011pen•at1oa. It ahaU H n .. 

poaai~l• tor all aote oo•l"e4 b7 , .. ., ... tonlas part 

ot ita .... forMa. 
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