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Chapter I 

Introduction 



It is often argued that the association of community 

-identities in contemporary Indian politics is more pronounced 

today because the nation-state system is not indigenous to Indian 

politics and it did not evolve out of any existing Indian 

ideology. 1 So in examining the debates over the uniform civil 

code and legal reform of family law, it is not possible to avoid 

another very crucial debate : the role of secu~arism in India as 

a modern nation-state. These issues compliment each other in 

three ways. India is criticized by many for not behaving like 

a secular state because it recognizes and enforces various 

religious personal laws, because it exercises differential 

treatment between corr@unities in terms of codification an legal 

reform of personal laws, and finally because it has given 

priority to conununity rights at the cost of individual rights 

in enforcing personal law. However it is not suffice determine 

w~ether or not India has deviated from secularism simply by not 

separating church and state in this matter. The definition of 

secularism is much more complex and needs to be examined within 

the' philosophical and political context in which it was 

conceived, as well as through an examination of the II}dian 

state' s- executive an legal behavior since independence. The 

concept of India as a secular state entered into debate in 1948 

when Professor K.T. Shah twice to no avail introduced a bill to 

include the terms "secular" and "socialist" in the Preamble of 

the Constitution as part of the definition of the moderr1 Indian 

Hasan, 1994, p.vii. 
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nation-state. He exclusively defined secularism as the absolute 

separation of church and state so that they would not be able to 

interact with each other, even in the case of aiding religious 

organizations to piovide services like religious education for 

its members. Shah's reasons for this sharp division was that if 

it was not enacted, accusations of favoritism of specific 

conununi ties and heightened communal strife would ensue. 2 The 

44th Constitutional amendment was finally passed in 1974, 

guaranteeing the secularization of law so that all citizens would 

be granted equal rights by the state. 3 During the Constituent 

Assembly Debates several reasons were offered by members for 

rejecting Shah's proposal. But they basically fell into two lines 

of argument firstly that secularism is a Western concept 

conceived out of a different social and political situation, and 

therefore could not be applied to the Indian context; and 

secondly if India is to define itself as a secular state, it 

would then be necessary to develop a working definition of 

secularism which is compatible with the Indian social and 

cultural context. More specifically, those who opposed 

constitutionally defining a secular Indian state felt that 

secularism is not applicable to India because of what }.hey 

claimed·were its "Western Christian" origins. As such, it would 

be unaccommodating to the needs of most Indians who are very 

religious in their personal lives an associate and assert their 

religious identity in the public sphere. Furthermore, they 

2 .Baird, 1981, p.393 

1
• Baird, 19 81 , p. 419. 
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expressed the fear that because it would not be politically 

neutral, the state would be partial to the "unbeliever or the 

_minority community". 4 

Proponents of the second line of argument did not 

object to the use of the term itself, but instead to the concept 

which should be adopted. In their arguments against its 

inclusion in the Constitution, they used the tonn 'socuL.u·' lo 

argue in support of a concept they would approve , which would 

be compatible with the Indian context. 

However, the first line of argument that secularism 

is a Western construct and therefore cannot be applied to India 

neglects the fact that secularism emerged in the West at a time 

when conflicts between religious groups within the simultaneously 

emerging nation-state were unmanageable and could not be 

contained by religious doctrine. The nation-state, in consisting 

of more than one religious community, could only resolve 

conflicts between these communities through non-religious state 

apparat. 5 

The second line of argument was to a great degree a 
" 

result ·of the fact that because Nehru himself did not have a 

clear working definition of .secularism to offer to the 

Constituent Assembly, it came to mean different things to 

different people. It was cleat· that India was not to be a 

Bhargava, 1994, p. 1787. 

Bhargava, 1994, p. 1787. 
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theocracy. Nor was it to exercise preferential treatment towards 

any religious community. However, boundaries were not drawn in 

terms of what a secular state should and should not do or be6
, 

especially in terms of its treatment of religious personal law. 

And this becomes intrinsic in the state's treatment of wome11. 

Due economic and soc.ial realities such as unequal 

educational opportunities, unequal salaries, and unequal access 

to financial security, 7 and property ownership, women have no 

choice but to rely on their families for financial security. And 

yet by reinforcing religious personal laws~ the state is also 

discriminating against women from within the scope of their 

families. 

Sex and gender equality is guaranteed by Articles 14 

and 15 of the Constitution. Article 13 also makes all laws which 

contradict the provisions of fundamental rights in the 

Constitution null and void. 8 

While the enactment and reform of Hindu personal law 

was usurped by the state in its passage of the Hindu Code Bill, ... 

the personal laws of minority communities have not been 

interfered with as progressively because leaders of these 

communities - who are usually self-appointed and then recognized 

6
• Baird, 1981, p.p. 395-396 • 

. Parashar, 1992, p.17 

8
• Parashar, 1992, p.l8. 
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by the state - not only claim that their religion does not permit 

interference from any outside authority in deciding how members 

of the community should live. They also claim that there has been 

no desire for change expressed from within these communities. 9 

have However, the fact that women from these communities 

reverted to the state in pursuit of equal protection under the 

law clearly refutes what these leaders purport. They base their 

argument on the Constitutional right to freedom of conscience 

as stipulated 1n Articles 25-28, in arguing that these 

fundamental rights allow a person the right to be governed by 

their own religious personal law. 10 What has subsequently 

developed is the belief that secularism is synonymous with 

minority conununity rights, at the cost of minority and majority 

individual rights. 11 

Though Articies 25 and 26 secure the fundamental right 

to freedom of religion, their scope differs in that Article 25 

addresses is the rights of the individual., whereas Article 26 

addresses the rights of the religiouB community. It was during 

the Shirur Matt case in 1954 that the Supreme Court fin:t 
/ 

explored the constitutionality of both these Articles in that 
; 

it ~:ealized that although Article 26 (b) guarantees communi ties 

the right to manage their own religious affairs, not all matters 

which a conununity claimed to be religious were exclusively, 

9
• Parashar, 1992, p.l9. 

10
• Parashar, 1992, p. 19. 

ll Hasan, 1994, p. xviii 
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religious in nature. The Constitution also had no stipulations 

which made clear how and by whom it should be decided what 

would be considered an essential religious practice and what 

would not. So even though the Attorney General contended that 
. 

Article 25 (2)(a) designated all religious activiti.es which could 

also be deemed secular be regulated by the state, the Supreme 

Court decided that determining essentiality would require 

referring to and interpreting religious doctrine. 12 However, by 

leaving it up to community to interpret religious doctrine, the 

power of the court to promote social reform by prohibiting 

practices like polygamy would seriously diminish. And this would 

in turn contradict the purpose of Article 25(2)(b) 13
• It would 

also defeat "the role of the state as a social reformer " 14 

Furthermore, since the Constitution does not recognize any 

religion specifically, it does have as its first obligation the 

promotion and protection of its own stipulated fundamental 

rights, even if they may come into conflict with any personal 

laws 15Nowhere in the Constitution is a community granted the 

power to usurp its members' fundamental Constitutional individual 

rights in the name of the freedom of religion or preservation of 

culture. 16 

12
• Parashar, 19 9 2, p. 218. 

13
• Parashar, 1992, p. 220. 

14 .Parashar, 1992, p. 229. 

ls. Parashar, 1992, p.227. 

16
• Singh, 1994, in Hasan et al., p. 96. 
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It can also be argued that Shah's opponents were 

reacting to his definition of Secularism as the absolute 

. separation of church and state, · and therefore they failed to 

examine the complexities out of which it emerged and what it came 

to mean, particularly in the West. They failed to understand that 

it emerged as a modern concept in reaction to the modern 

construct of the nation-state, and so it is therefore a distinct 

nation-state ideology which advocates the separation of religion 

and politics in their "institutionalized" forms. 17 It contends 
' 

that the nature of religion and that of the state are different 

in that religion as an ideology is a highly personal matter of 

conviction and belief. Whereas, the state is a coercive entity. 

And because they both demand absolute allegiance by their 

members, if they are both institutionally intertwined, they will 

clash. 18 A.~.A. Fyzee made a clear distinction between law and 

religion by recognizing that although in Islamic law, for 

instance, the Shariah makes law and religion interchangeable and 

thus the same, this intermeshing results in an anomaly, 

especially in the context of the modern nation-state, because law 

by its very nature can be changed whereas religious text cannot. 

More specifically law - especially secular law can be chagged, 

' \·..rithout necessarily invalidating the ideology on which· it i~s 

founded. However, religious textual law, if changed, can be 

challenged on the basis of contradicting the ideology on which 

17
• Bhargava, 1994, p. 1784. 

lB Bhargava, 1994, p. 1785. 
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it is founded. 19 

And in the Indian context, religion should be separated 

from the state because it enforces only one set of ultimate 

ideals and values within its own philosophical context; yet "at 

no point in time in the history of humankind has any society 

existed with one an only one set of ultimate ideals II. 20 Going 

further, within the Indian context, "secularism must not only 

justify the separation of religion from politics, but also offer 

a sketch of how the two must relate after separation II. 21 

The debate over secularism in India arose as a result 

of these aspects not being pursued or even examined by the 

government._ As previously mentioned, the contradiction in the 

state's administration of personal law- as well as other realms 

of legislation - lies in the fact that within liberal democratic 

doctrine, collective rights of cultural groups over that of 

individuals are not acknowledged. 22 This is so because the 

preservation and protection of collective rights leads to 

contradictions with liberal democratic theory, these being 
.. 

"Could a collective cultural right be used as an instrument to , 
perpetuate thoro~ghly illiberal practices within the group? would 

individual members of the group have the right to leave the 

---------- ----------
19 Baird, 1981, p . 402. . 
20 Bhargava, 1994, p . 1787. . 
21 Bhc:lrgava, 1994, p . 1784. . 
22 Chatterjee, 1994, 1773. . p . 
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group? If an individual right of exit is granted, would that not 

in effect undermine the rights of the group to preserve its 

.identity? .... if a right of exit is denied, would we still have 

a liberal society?" 23 

Furthermore, community identity being incorporated 

into the purview of law is a remnant of colonialism in that 

although family customs have always existed within communities 

and have been protected by the various pre-colonial systems of 

governance, it is the colonial association of knowledge of these 

customs through religious scriptures and the subsequent linking 

of these scriptures with practiced tradition that transformed 

scriptural custom into laws as we know them today. 24 In other 

words, "opinions pronounced on particular cases became rules 

applicable to all cases". 25 So Indians were compelled to 

redefine the boundaries of their of customs because they were 

forced to adapt to a foreign "legal" framework. The result has 

been an Indian nation-state which has politicized religious 

personal law. 

•' 
With regards to the codification a.nd subsequent reform 

"' 
of Hindu personal law, there have been some gains by way of state 

intervention and enforcement. The Deshmukh Act of 1937 expanded 

23
• Chatterjee, 1994. p. 1774. 

24 

25 

Mukhopadhyay, in Hasan et al, 1994, p. 108. 

Mukhopadhyay, in Hasan et al, 1994, p. 113. 
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the rights of Hindu women, however slightly, by making Hindu 

wiqows equal heirs with their sons' in their husbands' 

. property. 26 Other reforms which were passed were the Hindu 

Marriage Act of 1955, the Hindu Succession Act of 1956, The Hindu 

Adoption and Maintenance Act of 1956, and the Dowry Prohibition 

Act of 1961. 27 In addition, the Madras government also passed 

the Madras Devadasis (P~evention of Dedication) Act of 1947, and 

the Madras Temple Entry Authorization Act of 194 7, allowing 

Untouchables to enter temples. 28 

What followed,· however, was the popular belief that 

a secular uniform civil code could be brought about via a non-

secular means, i.e. opposition to Article 44 which directs the 

Indian state to endeavor to secure a unifo~m civil code. 29 The 

secularization of law through a non-secular means, which Nehru 

hoped would eventually happen, did not. His policy was rather a 

continuation of the British colonial ~ega! procedure in the 19th 

century. 

Whel1 Hindu and Muslim I'eforrners approached the colonial 
,. 

government in the 19th century, the government made clea~ its 

priority to enact reforms in way a which would uniformly apply 

------------ ----------
26

• Som 19 9 4, p. 1 7 0. 

27 . Som, 1994, p. 171. 

28
• Chatterjee, 1994, p. 1770. 

29
• Hasan, 1994, p. 49. 
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to all. 3° Furthermore, when reformers from the two communi ties 

made proposals for change, the content and method of their 

discourse was such that it became a divisive tool maintain 

cor.ununi ty difference. So even if their aim was to increase 

women's rights within their communities, their approach could 

also allow for the reduction for such rights within their 

respective conununities, in order to preserve the couununity. In 

other words, the community was the first priority and ~he only 

framework in which the status of women was addressed. 31 What 

resulted was the state reserving the right to choose 

spokespersons of communi ties and interfere to maintain these 

communi ties the only way the state knows how the law. 32 

Returning to the Constituent Assembly Debates over the Hindu Code 

Bill and reforms, members of the Hindu Law Committee expressed 

the desire to maintain a Hindu aspect and culture while enacting 

reform. 33 Like many Indians at the time who sought to redefine 

secularism in a:-1 Indian context, the members of the Committee did 

not base their working definition "in ignor~hce of the European 

or American meanings of the word". 34 Instead , their premises 

were modern concepts of rights and gender equality, rather than 
/ 

religious text. Yet leaders like the Swamiji of the Jai ,.Guru 

Society in Uttar Pradesh expressed his concern for maintaining 

30 Lateef, in Hasan et al, 1994, pp. 40-41. 

31 La.teef, in Hasan et al, 1994, PP· 42-45. 

32 Hasan, 1994, p • xiv. 

.l3 Baird, 1981, p . 433. . 
34 Chatterjee, 1994, p. 1769. 
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a ''Hindu spirit" and culture. 35 

Yet reform within a religious context became 

problematic in the post-colonial period for the same reasons for 

which it was so prior to independence. One of the reasons for 

this was that such reform was done with the consensus and or 

approval of religious spokespersons and self purported community 

leaders. When the Special Marriage Act of 1954 was being debated, 

Muslim leaders objected that such and act would allow those 

within their community to circumvent their personal laws and 

choose to be governed by this Act. 36 Apparently they were more 

concerned with maintaining their hegemony over indi victuals within 

their community than with preserving religious law itself. In 

1975 the government amended the Special Marriage Act so that two 

Hindus marrying under the Act would be governed by the Hindu 

Succession Act instead of the Indian Succession Act. This demand 

was not a vociferous one from the Hindu community as it was 

qui9tly made by a few self-appointed leaders. 37 The government 

has never clarified what constitutes a community and under what 

criteria are leaders and their demands recognized as those of 

the community. 

Another discrepancy with a state institutionally 

maintaining personal laws in that in a multifarious state like 

JS Baird, 1981, p. 433. 

)6 Parashar, 1992, p. 11. 

37 Parashar, 1992, p.10. 
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India, there are many religious groups, and within these major 

groups, there are many sub-groups. So the possible codification 

and legal reform of personal laws would result in the state 

either maintaining a plethora of personal laws - Hindu law is 

divided into the Mitakshara, Dayabhaga and Marumakkattayam 

schools; and within Islam there are the Supni and Shia schools, 

which are further divided into various schools. 38 or 

invalidating some smaller communities; personal laws in order to 

conform with that of an 'umbrella group's'. The passage of the 

Shariat Act forces some Muslim communities - such as the Mapilla 

in Malabar or those in Lakshadweep who abide by 'non-Islamic' 

personal laws, be they Hindu or tribal in origin - to abandon 

their own traditions and abide by what the state defines to be 

Islamic. In 1950 the Madras government passed the Madras Animal 

and Bird Sacrifices Abolition Act, which impinged on a tradition 

of some sects of lower castes in Tamil Nadu. So state 

interference - sometimes with the intention of reform, but 

usually for the purpose of showing political sensitivity to a 

community by legally recognizing and enforcing their traditions -

can in effect diminish and devalue regional an religious 
.... 

diversity by forcefully conglomerating a community-faith, ... which 

is exactly what religious and political leaders who argue for 

s~ch laws as the 1986 Act purport to be fighting against. J 9 

38
• Baird, 1981, p. 419. 

39
• Chatterjee, 1994, p. 1770 
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Minority members of the Constituent Assembly raised the 

fear of dominance of the majority culture if a uniform civil code 

was enacted. Mahboob Ali Baig Sahib Bahadur argued that in a 

secular state communities should have the right to maintain 

themselves and practice their faith without interferencE-J from tl~t• 

state. Further, religious personal law should be applied to 

people in accordance with the communities to which they belong. 40 

The concern of Bahadur and other minority representatives was 

that if a concept of universal rights and citizenship were to 

be employed in a diverse country like India, it would enforce a 

majority identity on minorities by stressing homogeneity with the 

majority. 41 

However if the state demands that its citizens abide 

by the personal laws of the communities into which they were 

born, in order for these laws to be reformed, these citizens 

would not only have to appeal to the religious leaders of their 

designated communities, but also to the state. And it is possible· 

that although members of their religious community may support 

reform, members of state may not. Ironically during the debates 

over the Hindu Code Bill, the Hindu Mahasabha - who vehemently 

opposed state intervention and reform - found support from some 

Muslim representatives such as Bahadur previously mentioned 

because they too had a vested interest in keeping personal law 

out of reach of the state; if Hindu law was going to be regulated 

and reformed by the ~tate, then eventually so would Muslim law. 

40
• Baird, 1981, p. 404. 

41
• Bhargava, 1994, p. 1774. 
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\'lhen the state does intE~rfere and thereby "forge" 

identities and communities, women are especially caught in the 

fray because their identity is not up to themselves to define, 

but rather up to the st:ate. So they don't decide how much 

religion should be a part of their lives, the state does. This 

leaves them in a perplexing position in that because the validity 

of the state authority is not questioned, if the state decides 

something to be Islamic or unislamic, then women are not only 

forced to accept, it but may actually start believing the state~ 

and are then forced to make & moral decision between their 

identity as Muslims and their concerns as women. This explains 

why many Muslim women protested against the first Shah Bano 

decision on grounds that it was unislamic 42
• 

Hence, with the encoding of Islamic law into state 

law, if women want to reform or invalidate these laws, they will 

have to endure the state system. They will not have the option 

of either trying tc change customs within their communities, or 

leaving their communities if customary laws cannot or will not 

be changed. Instead, women will have to subjugate themselves to 

the will of a patriarchal state power to acquire any legal 
' 

rights 43
• 

There are instances where the state can use its 

absolute power to override personal law. In Bai Tahira v. Ali 

42 Hasan, 1994, p.vi. 

43
• Met.calf, in Hasan et al., 1994, p.ll. 
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Hussain ( 197 3_1, the court ruled in the divorced wife's favor for 

maintenance as granted by Section 125 P.C. Although it felt that 

the payments made by customary law should be considered in 

consonance with maintenance, it also falt that such payment 

should not override and or cancel maintenance granted by the 

court, especially since mehr was decided at the time of marriage, 

\vhen divorce was not contemplated 44
• So even if the state 

addresses such cases through the purview of Muslim personal law, 

it may also be able to override its power over the community. 

Yet to what extent should the state assume the role of 

.encoding personal law? There are aspects of Hindu and Muslim 

customary law which would not allow for inter-conununity marriage. 

And even by passing the Special Marriages Act, it is clear that 

the state is skewed towards traditional North Indian Hindu 

customs and beliefs in that first cousins cannot marry, and only 

Hindus marrying under this Act are governed by their personal 

laws of inheritance. So the question ar1ses as to the 

possibility of legally recognizing all personal laws while at the 

same time being able to preserve the rights of those who don't 

it wish to follow them. 45 

Furthermore if the state encodes and enforces a 11 

personal laws, it could result in a state in which women's 

fundamental civil rights are not only violated but that this 

Singh, in Hasan et al, 1994, pp. 99-100. 

45 . Chhachhi, in Hasan et al, 1994 p 82 83 . , p. - . 
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violation is sanctioned and perhaps endorsed, by the state; i.e. 

cases of public lashings in Kerala 46 

That personal law is found on religion makes religion 

one of the causes of women's inequality47
• This is why it is 

impossible to enact reforms without challenging the autonomy of 

religion. Lotika Sarkar notes that by exempting Muslim personal 

law f::-om scrutiny under Section 125 CrPC the government was 

"buing made a party to tho misuse of religion" by exempting 

Muslim men from their financial obligation 48
• Yet was it 

"misuse" if religious tenets were actually cited to bolster their 

arguments for exclusion? If the state's codification and reform 

of personal laws is more in reaction to political aspirations 

than gender justice, then how can gender justice and equality be 

achieved this way? Archana Parashar acknowledges that the dubious 

and precarious nature of religious reform as such may not 

guarantee gender equality. 49 I would go one step further and 

argue that not only does this means steer away from gender 

equality, but it keeps women from having equal access to the 

state. She also contends that reform of personal law has to be 

sought to secure gender justice. The bases of her clain1 is the 

adaptable nature of Hindu and Muslim customs and legal 

Chhachhi, in Hasan et al, p. 88. 

47 Lotika Sarkar, in Parashar, 1992, p.8 

4tl Sarkar, in Parashar, 1992, p.lO 

Parashar, 1992, p. 35 
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history 50
• But can this be expected of a non-theocratic, 

culturally and religiously diverse state? And does the nature of 

~religion as an institution allow this? While customary law 

carries with it a certain level of flexibility, such flexibility 

has its limits. Though she contends that it is the state, both 

colonial and independent, which has led to the disparate 

treatment. of personal laws 51 , such a claim - while to a great 

extent true - does not exonerate religious law from its inherent 

inequalities. 

Although not achieving the ends of gender equality, 

what the Shah Bano case has succeeded in doing is that it re

opened the debate over the uniform civil code, and perhaps more 

importantly the debate over secularism in the Indian context, as 

well as its role in regulating the relationship between the state 

and its citizens, either individually or as groups 52
• 

50 Parashar, 1992, 47 . p . 

Sl Para.shar, 1992, 48. . p . 

52 Khory, in Baird et al, 1993 . p • 122. 
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Chapter II 

Secularism, Law Reform ~nd Rights 



A. The Constituent Assembly 

The debates over secularism in India officially started 

after independence when Professor K. T. Shah twice to no avail 

proposed that the term be included in the Constitution as part 

of the definition of the Indian state. His first attempt was on 

November 15, 1948 during the Constituent Assembly Debates. Under 

Amendment No.98 he moved that India define itself as a secular, 

federal, socialist union of states 1
• He argued that throughout 

the Debates it had been asserted by almost all the members that 

India was and should be a secular state. He also sought to 

clarify the relationship between individual citizens and 

citizens and the state, and to restrict this relationship to 

matters of the mundane so as to ensure equality and justice 

before ·thH law. Hov.rever Arnbedkar opposed Shah primarily over the 

issues of also defining India as a socialist state and therefore 

predetermining and possibly limiting its economi~ development 2
• 

Snah's second attempt. was on December 3, i948, through Amendment 

566 to read : "the state in India being secular shall have no 
. ,. 

concern with any religion, creed or profession of faith; and 

shall observe an attitude of absolute neutrality in all matters 

rel~ting to the religion of any class of its citizens or other 

persons in the union 3
• He felt that although the state could 

. Constituent Assembly Debates; November 15, 1948, p. 399 

2
• Constituent Assembly Debates; November 15 1948, p. 399 . 

. Constituent Assembly Debates; November 15, 1948, ; 399. 
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involve itself .in the welfare of religious institutions, it 

should not involve itself in matters of profession and belief. 

Although Shah's amendment was very quickly negatived he found 

support from Tajamul Husain of Bihar who continued the debate 

after the rejection of the amendment. Husain proposed Amendment 

572 which sought to change clause (1) of article 19 to read : 

"Practice religion privately" instead of" practice and propagate 

religion. "He argued that religion was a matter between an 

individual and his creator and that public propagation of it was 

a "nuisance". Husain also proposed that the explanation of 

Article 19 ( 1) be replaced with : "no person shall have any 

visible sign or mark or name, and no person shall wear any dress 

whereby his religion may be recognized". 

Naziruddin Ahmed was one of the first to object on 

grounds that such a provision might also apply to names, as they 

are very often a 'sign of religious identity' 1 and therefore 

there would be no limits to its application. However Husain 

argued that names should also be subjected to this provision in 

that because they designated a caste and religiou~ identity, they 

led to the soci~l stigma of caste inequality. 

Shah, however, brought the debate back to the role of 

the state via the institution of religion by proposing that a 

proviso be added to Article 19 ( 1) to restrict the right to 

prupagate religion in institutions ""h.i.ch were even partially 

funded.by the government, as the granting of such rights in the 

past had been abused by public institutions to influence younq 
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impressionable minds to convert, though not for their own 

benefit, but for those converting them to be able to control and 

exploit them. 

Shah and Husain found support from Lokanath Misra of 

Orissa, though on communal grounds. Misra argued that Article 

19 was a mistake as there was no constitutional precedent to 

protect the right to propagate religion. He also felt that 

religion in the public sphere should be "tabooed" as its 

intervention with the state is what led to partition. What made 

Misra's argument communal was his perception of what secularism . 
was and was not. He believed that if "Islam had not come to 

~impose its will on this land, India would have been a perfectly 

~secular state and a homogenous state". He continued, "I thought 
s 

the secular st.ate of partitioned India was the maximum of 

~generosity of Hindu-dominated ter:ritory . for its non-Hindu 

I population." In other words, if· Islam had . not spread throuqh 

L: South Asia, then the issue of separation of church and state 

] would not have emerged, as it became necessary to accommodate the 

needs of religious mi~orities. So secularism was not to define 

the relationship between the state and the individual, regafdless 
.; 

of the level of religious homogeneity or heterogeneity, rather 

·it was to reflect the dominant 'culture' of the majority. This 

became apparent as Misra viewed the right to propagate would 

result in the complete annihilation of Hindu culture" 4
• 
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• Constituent Assembly ueoates; December 3,1948, p.815-824. 
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Although H. v. Kamath supported the inclusion of secular 

in defining the Indian state, he did not agree with Shah, Husain, 

or Misra as to the rights regarding religion which could and 

could not be granted by a secular state. More specifically, he 

did not feel that spiritual instruction in public institutions 

would necessarily conflict with secularism. He introduced a 

subclause to Article 19 (1) to read : "(2) The state shall not 

establish, endow or patronize any particular religion. Nothing 

shall however prevent the state from i.mparting spiritual 

training or instruction to the citizens of the Union 5
". 

Propagation was supported as a right to be protected 

by the state by .Pandit Lakshmi Kanta Maj tra of West Bengal, 

L.Krishnaswami Bharathi from Madras, and K.Santhanam. Bharathi 

argued that as long as propagation was not engaged in with the 

interference of the state, it would not interfere with its 

secular nature, Santhanam felt that the right to propagate was 

part of the right to freedom of speech. He argued, though, that 

such a right was abused when used to induce mass conversions 

through financial or political pressure6
• 

However, Shah's perception of secularism was very 

SFecific in that he bolstered his arguments for its inclusion 

through very defined proposals of how the state should relate to 

the individual. He proposed that Article 19(2)(a) read 

5
• Constituent Assembly Debates; December 3, 1948 pp.824-

825 . 

. Constituent Assembly Debates December 3, 1948 pp.831-835. 
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"Nothing in this Article shall affect the operation of any 

existing law or preclude the state from making any law (a) 

regulating, restricting or prohibiting any economic, financial, 

political or other secular activity which may be associated with 

religious practice. "He added that Article 19 (2)(b) should read 

" for social welfare and reform or for throwing open Hindu, 

Jain, Buddhist, or Christian religious institutions of a public 

character to any class or section of Hindus, "He added that 

religious institutions of more 'cognate' denominations be 

accessible to the public 7
• 

Mohamed Ismail Sahib at this point reintroduced 

his previously proposed amendment to Article 44 to exclude the 

state f1·om "(<'J)t:ogul.ating <.?I: re~OJtricting any economic, financial, 

political or other secular activity which may be associated with 

religious practice''. He sensed the need to reiterate this issue 

as the present discussion sought to regulate secular aspects of 

religious institutions, and as such personal law might be 

affected. In response, he also sought to add a third clause to 

Article 19 which would read;'' (3) Nothing in clause (2) of this 

Article shall effect the right of any citizen to follow the 

personal law of the group or community to which he belongs or 

professes to belong." Sahib made a distinction between civil law 

and personal law by arguing that a uniform civil code covers 

matters outside the realm of the family and community such as 

evidence, contracts, and transfer of property. He contended that 

7
• Constituent Assembly Debates; December3, 1948 pp.827-828. 
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because past acts by the state regarding Muslim personal law did 

not seek to change it, and only made it more lucid and widely 

applicable, they should be sustained and should not be looked at 

as a reason or impetus for change8
• 

Ambedkar, however, negatived Shah's and Husain's 

proposals, and only accepted the amendment to Article 19(2), 

substituting the word 'preclude' with the world 'prevent.' 9 

Yet the debates over secularism and its confines were 

not restricted to the discussion over Shah's two attempts to 

include it into the Preamble of the Constitution. Rather, it i17dS 

brought up during dabates over various other issues. During the 

Constituent Assembly Debates Mahavir Tyagi claimed to be 

committed to a s-:?!cular state which was a 'state of God' 10
• In 

reference to religious instruction in state-funded schools, 

Ismail Sahib argued that it was not un-secular if it was granted 

at the behest of students or their parents, while Tajamul Husain 

was opposed to it as he believed it to . be antithetical to 

secularism11
• While Ismail Sahib argued that religious 

instruction in public schools would foster better relations 

be1:ween communi ties by creating a space for dialogue, Shah 

defined the role of a secular state to deal with situations in 

8
• Constituent Assembly Debates; December 3 1 1948; pp.827-

828. 

9
• Constituent Assembly Debates; December 3, 1948; p.pl838-

839. 

10
• Baird, 1 9 81, p. 3 9 9 . 

11 Dhagamwar, 1993, p. 231; in Baird, 1993. 

24 



their "objective realities" 12
• K.V. Kamath stated "But to my 

mind, a secular state is neither a Godless state nor a [sic] 

irreligious nor an anti-religious state13
• Concern was voiced by 

some that a secular state would discourage Indians from 

incorporating religion into their lives. For this reason they 

felt the state should take it upon itself to ensure this would 

not happen. K.M. Munshi felt the state could take part in the 

religious life of its citizens and still maintain its 

secularism14
• This argument was extended to mean that the state 

could maintain secular principles and still sponsor religious 

activities. Even those who opposed Shah's bill argued against 

reservations of government posts for minorities and historically 

oppressed groups, under the aegis of secularism. Chaudhari 

Ranbir Singh and Renuka Ray both felt that such reservations 

went against the grain of secularism as they would lead to 

sectarian politics 15
• 

Hence it became clear that because unlike Shah's first 

attempt to include the term 'secular' in the Constitution, his 

second attempt offered a very specific view of the word itself, 

it was this specific meaning that the Constituent Assembly was 

rejecting, and not the idea in its entirety16 • 

12 Dhagamwar, 1993 p . 232-234; Baird, 1993. . 
13 Baird, 1981, p . 394. . 
14 Baird, 1981, p . 399. . 
15 Baird, 1981, p . 397. . 
16 Baird, 1981, p . 393 . 
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B. Nehru, Secularism, and the Constitution 

Although Robert Baird contends that because secularism did 

not have sharply defined limits, it led to a multifarious 

discourse on the nature of nation-building throughout the 

Constituent Assembly Debates, I would rather argue that the term 

itself is finite. Instead this multifarious discourse was the 

result of its limitations not being understood by members of the 

Constituent Assembly, and more likely Nehru himself 17
• Nehru 

defined secularism as a state ideology which gives all faiths 

equal opportunity, as long as this ideology does not conflict 

with "the basic conceptions of our state". This differed from the 

American model which kept religion and the state separate18
• 

Nehru's secularism was more reflective of cultural and societal 

interaction than state behavior in that he based his definition 

on Asoka' s belief to "honour your neighbour's religion as you 

hcnour your own" 19
• He also felt that secularism had to be a 

mechanism for modernizing India20
• Simultaneously Nehru believed 

that secularism, and perhaps the political life of India in 

general, should be based on a composite Indian cul ture21
• 

However, he wasn't clear of what this culture actually was, and 

whether or not it was flexible enough to allow for change, or 
" 

would-it and should it remain static. What he also neglected was 

17
• Baird, 1981, p. 404. 

18 Misra; pp 166-167; in Dhavan and Paul, 1992. 

I'' Hasan; p. 18lJ; in Dhavan and Paul 1992. 

20
• Misra, p.l65, in Dhavan and Paul, 1992. 

21
• Misra, p.163 , in Dhavan an Paul, 1992. 
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that modernization requires changt:, an in so doing it almost 

always restricts the jurisdiction of religion. Furthermore, even 

in the subsequent Lok Sabha Debates, secularism was deemed to be 

a necessity for achieving socio-economic justice22
• So it was 

never explicitly denied, but rather it was accepted only as an 

adjunct of some other factor necessary for nation-building. 

In juxtaposing secularism in the general framework of 

modernization, it wasn't revered for its own qualities and its 

polont.i<ll npplicdLion in Jndlt.t. 'l'hH 1\Jnt:u:il.!ctll mudel intended Lu 

enact "a wall of separation" between the state and religion 111 

which the latter was not banned from the life of the citizen, but 

from the state. However, Indian leaders were afraid that if they 

propagated such a concept in India, it might eventually be 

construed as denial of religious freedom itself23
• More 

specifically, while Ambedkar had pointed out that Hinduism and 

Islatn covered every aspect of life and so a concept of 

secularism would have to draw a line between the sacred and the 

mundane 24
, he failed to realize that with the coming of the 

British and the replacement of Indian judicial systems with the 

British form of jurisprudence Indians had adapted to these new 

fields of law, or new ways of legislating and arbitrating 

various aspects of their life. So they were capable of drawing 

this line at some point. 

n. Baird, 1981, p.403. 

Bhagwati, p.l4, in Baird, 1993. 

24 Bhagwati, p.15, in Baird, 1993 . 

. 27 



Furthermore, Gandhi seemed to be more clear about what · 

secularism was to mean in the modern state in that even though 

he was an anti-modernist, he felt there should be a separation 

of church and state25 , and that religion should have no place 

in politics 26 • Justice Beg has also argued that if all human 

behavior in this world could be called secular as it related to 

the mundane then all religious activity could be considered 

secular. Therefore, religious activity of a 'mundane' nature had 

to be reconceptualized 27
• 

This lack of clarity on the subject is reflected in the 

fuct thut the f1:amers of the Constitution were not schooled in 

the process of constitution framing itself. It was an alien and 

a new way of thinking for them. Rather, they were nationalists 

and na.tion.,.state builders first and foremost, and did not concern 

themselves as much with the process of nation building. So they 

incorporated into the Constitution directive principles like 

Article 44 as promises to be fulfilled as and when the state felt 

the political and economic climate of the country was ready28
• 

Yet would they be able to argue on the same criteria with regards 

to laws prohibiting discrimination against lower castes, for .. 
instance? 

25 Misra, p.l77, in Dhavan & Paul, 1992. 

26 .Hasan, p.188, in Dhavan & Paul, 1992. 

27
• Rekhi, p.l92, in Baird, 1993. 

2a Agarwala, p.llO, in Mahmood, 1975. 
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Although it has been speculated that the framers of the 

· · · h I f lt th d t · 1 de "secll.lrtr" Cnnst.ttut.lon m1g t not 1ave o. . e nee o 1.nc u. 

in the Constitution because it was obvious·that the state was 

trying to develop a system which could legitimize both the state 

and religion simultaneously~ 9 , it could also be argued that 

"secular" was not included in the Preamble because doing so would 

force them to explicitly define the limits of religion in terms 

of state power and behavior. And r,.;hile it has also been argued 

that it is the individual who is given absolute primacy in the 

Constitution, and further that the framers were clear in limiting 

religion to affairs which were strictly religious, and not to 

allow it to interfere in social, economic, and political 

life30
, what was to be strictly religious was never clearly 

defined. And it is exactly this point of vagary which has allowed 

religious personal law to prevail and deny women equal 

opportunity and rights within and with~out their families, thus 

putting the individual in a secondary position. 

The word "secular" only appeared in clause (2) of 

Article 25 until 1976, as such according to R.K. Tripathi, giving 

state jurisdiction into PFeviously religiously controlled .. 
spheres 31

• What is evident then is that because 'secular' was 

prevented from being included in the Preamble, but not in clause 

(2) of Article 25, which allows the state to regulate secular 

29 Bhagwati, p.9, in Baird, 1993. 

30
• Bhagwati, p.12, in Baird, 1993. 

31
• Misra, p.169, in Dhwan's, paul, 1992. 
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activities associated with religion, the framers were not 

prepared to officially call India a secular state, and yet it was 

a:Hlllnl(~d to be notllinq but 11
• 

Even though Article 26 addresses corporate rights of 

religion, it doesn't subject these righ·ts to other Constitutional 

provisions or state jurisdiction as explicitly stated in 

clause(2) of Article 25; thus implying individual freedom having 

to submit to corporate rights, instead of the reverse. And 

because of this short-sightedness in establishing Article 26, the 

state has had to take it upon itself to determine what would be 

necessary for religious institutions to sustain themselves, 

rather than make these institutions subject to fundamental 

dghts 33
• So \-lhat has resulted is the state regulating 

religious institutions from within, and subsequently to a 

certain degree giving it state power, rather than making it 

subject to the Constitution, and thus restricting it from with-

out. 

Despite the claim that part of the philosophical basis 

for secularism in India is that it would enable the stat·~ to be 
... 

equidistant from factors of all faiths 34 , this hasn't been the 

case. Neither has the state been equal in the degree of its 

interferF.~nce in different religions. For instance, when Article 

32 .Dhagamvar, p.229, in Baird, 1993. 

33 Misra, p.170, in Dhavan, & Paul, 1992. 

34
• •ry a b j i, 19 9 4 , p. 1 7 9 8. 
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25 was first being debated, it did not include the rights to 

propagate religion. This exclusion was opposed by both Hindu and 

Christian Constituent Assembly members, and so the right to 

propagate was ultimately included. The first draft of Article 

25 also included a provision which limited the jurisdiction of 

~ultural organizations to meet religious, cultural, and 

educational needs and demands of their respective communities. 

This provision was excluded from the final draft 35
• 

~- The State att9 the 'Community_:_ 

Furthermore, the fact that what constituted a community 

and what were its rights via the state were not well defined 

became most clear in the debates over issues like conversion and 

thG limit of protecting it under the rights to propagate 

religion. J.D.M. Derrett argues that in India, religious 

affiliation does not have to do with personal belief as it does 

with social belonging36
• More specifically, it was decided in~ 

Michael V. S. Ventakeswaran AIR 1952 Madras 427 that "If a person 

is born into a particular religion ••• the mere fact that he is 

of an unorthodox type . . . . . would not take him out of the 

category ... 37 One can argue, then that Indians are at least 

distinguishing between the sacred and the mundane, though they 

themselves are not aware of it, and though this distinction may 

35
• Bhagwati, p.16, in Baird, 1993. 

36
• Neufeldt, p.313, in Baird, 1993. 

37
• Mahmood, 1993, p.94. 
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not be secular in nature. However, K.T.Shah, one of the few 

Constituent Assembly members to actually make this distinction 

consciously, proposed an article in December 1946 to the Assembly 

President which would guarantee "the right to freedom of 

conscience, which includes freedom of belief, worship, or 

profession of any religion, faith or doctrine, as well as the 

negation any such belief" 38
• 

P.B. Gajendragadkar felt that conversions should be 

registered with the government to keep a check on abuses of the 

:right to propagate religion 3
'. K.M. Munshi proposed that those 

under the age of 18 not be allowed to convert without parental 

consent, and that conversion resulting from force, bad influence 

or material inducement be criminally liable40
• However, if an 

individual is converting out of his own volition, why should it 

be the concern the government?. 

F.R. Anthony opposed K.M. Munshi during the Constituent 

Assembly debates on the issue, arguing, that every parent had a 

right to convert and raise their children in the religion of 

their choice. He was one of the few members besides Reverend 

Jerome D'Souza and Ambedkar who referred to conversion as a ... 

38 Neufeldt, p. 315, in Baird, 1993. 

39 Neufeldt, p. 314, in Baird, 1993. 

40 Neufeldt, p. 315, in Baird, 1993. 

41 Neufeldt, p.317, in Baird, 1993 . . 
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While Tajamul Husain argued that religion was a private 

affair, and that conversion only led to interference with this 

pri vacy 42
, other opponents to conversion were much more 

communally motivated, Algu Rai claimed that conversion~ 

trampeled on the rights of the majority43
• Ananthasayanam 

Ayyangar was much more specific in that he argued that if granted 

as a right, conversion would be anti-secular as it would lead to 

an increase in the demand for legislative seats to grmving 

numbers of minori ties 44
• R. V. Dhulekar argued that conversion 

created separatist tendencies as - like the conversion of Hindus 

to Islam - they were not based on r·eason. Yet if the government 

started putting conditions restricting the choice to convert, 

then it would in essence make freedom of religion an alienable, 

non-fundamental right. That these issues were raised more so with 

the intention of a communal agenda than one of rights is obvious 

due to the fact that while various state acts in Orissa, Madhya 

Pradesh, and Arunachal Pradesh, have imposed limitations on 

conversions to "non-indigenous" faiths, there seems to be no 

such limitation concerning reconversion to Hinduism or Hindu 

missionary activity like that taken up by the VHP45
• And yet 

ironically "secular" was finally included in the Preamble during , 
the Emergency in 1976 so as to evade accusations of state-

42 Neufeldt, p. 318. in Baird, 1993. 

43 Nenfeldt, p.317, in Baird, 1993. 

44 Neufeldt, p.318, ln Baird, 1993. 

45 Neufeldt, p.331 in Baird, 1993 . . 
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F. The State and the In~ividual 

Yet debates over secularism have to be separated from 

those over communalism or fundamentalism in order to understand 

its full potential 103
• 

Secularism in not particularly Christian or Western 

because its emergence as an ideological buffer between warr1ng 

groups was inevitable104
• Furthermore, secularism did not emerge 

as an ideology from a process of secularization alone, but from 

other social factors 105
• This can also be seen in the Indian 

context in that Islam, for instance, makes a clear distinction 

between morality and the law and the judicial process started by 

the British of defining religious and n·on-religious are 

contributors towards secularization, whether or not this was 

intended. Secularism is the end product of a process of 

secularization which does not acknowledge itself as such, but 1s 

rather a process of social change leading to moderni ty 106
• So 

its doctrine depends on and is defined by its manifestation, and . . 

not the doctrine from which it originated. Srinivas elaborates 

the definition of secularization to be "what was prev.iously 

regarded as religious is now ceasing to be such, and it also 

implies a process of differentiation which results in the various 

103 Bharucha, 1994, p.2925. 

104
• Bhargava, 1994, p.l787. 

105
• Beteille, 1994, p.561. 

10
". Phukan, 1994, p.l224. 
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aspects of society, economic, political, legal n moral becoming 

increasi~gly discrete in relation to each other" 107
• 

Secularization does not mean the absolute elimination of 

religion, but rather that some areas previously controlled by 

religious institutions now cease to be so. It means the 

rechannelling of the ~xtent and intensity of religion in other 

spheres of life108
• So although many view Gandhi's use of 

Vaishniva terminology and religious idioms as an attempt to 

return to a glorious Hindu past, they were really aimed towards 

prornoting secularism and separation of religion from the state, 

yet not necessarily public life altogether109
• Specifically, 

"(a) it permits the practice of any religion, within the limits 

set by certain other basic rights which the state is also 

required protect ..... (b) the state shall not give preference to 

one religion over another and (c) the state shall not give 

preference to the religious over the non-religious 110
• It 1s 

also within the democratic state that cultural diversity and the 

rights to pursue one's culture can and should be protected 111 • 

However, by providing a framework of rules, secularism keeps 

check on contending and conflicting goods and makes them 

attainable in a controlled manner112
• Political secularism also 

107 Beteille, 1994, p.561. 

108
• Bet(:lille, 1994, p.561. 

10 ~. Shah, in r1ahmoo, 1975, p.81. 

110
• Chatterjee, 1994, p.l771. 

1ll . Chatterjee, 1994, p.1773 

11< . Bhargava, 1994, p.l788. 
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comes with its own set of ultimate ideals in that in trying to 

distinguish between the right and the good, it ignores that the 

right and the good presuppose each other113
• 

SoculariHt.s viow t·eliglous boliof un problonwt.ic 

because it requires the believe-r to unequivocally accept its 

dogmatism 114
• And this is where the danger lies in giving 

religion state power as an institution. It does mandate that some 

ultimate ideals be inaccessible to the state115
• Yet this does 

not mean that state action will not somehow affect these ultimate 

ideals. For instance, modernization has not only led to the 

changing of attitudes towards religious orthodoxy, but has also 

allowed for people to expr~ss their belief more ·easily 1. e. 

frequency of pilgrimages 116
•• So ·absolutely · modern does not 

nPcessarily mean absolutely secular or absolutely irreligious. 

Furthermore, the devaluation of purity and caste discrimination 

by most modern day Hindus was a product of secularization, and 

yet probably resu 1 ted in the strengthening of Hinduism as an 

institution by conglomerating all Hindus into a more homogenous 

group 117
• 

113 Bhargava, 1994, p.l787. 

114 Beteille, 1994, p.566 . . 
115 Bhargava, 1994, p.1787 . . 
116 Beteille, 1994, p.561. . 
117 Beteille, 1994, p.56J . . 
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Yet Beteille also criticizes Madan for denouncing the 

n.tlevance of secuLarism CIA a process inst.i tuted by the minority 

elite to modernize the majority118 
•. I would add that by turning 

the issue into one of the majority versus the minority, one 

forgets the possibility of the tyranny of the majority. While 

Madan and other anti-secularists, for instance, argue that the 

Constitution only reflects the will of the minority elite, they 

forget that religious texts were also written by an elite class, 

often a minority within a community. So its being developed by 

ari elite should not automatically dismiss a doctrine which 

conceives a new way of iife 119
• Intellectuals in every society 

are going to a be a minority. So while secularists may be a 

minority, anti-secular intellectuals are also a minori ty 120
• 

This could also be so because the majority of people have not 

been provided with a clear definition of secularism by the ruling 

minority. 

Furthermore, Beteille argues that sociologists 

denouncing secularism forget that their field of study evolved 

as a process of the secularization of the study of religion. So 

while they are free to hold their own opinion on secularism, they 
" 

ar·e fll:'lVert.IH.d.ess forced to quHotion t.he fate of their profession 

had it not been for· secularism and or· secularization121
• 

118 Beteille, 1994, p.560. 

119
, Beteillf?, 1994, p.560. 

J:',J. Beteille, 1994, p.560. 

u;. Beteille,l94, p.p.559-560. 
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And while Beteille argues that to discount something 

on the basis of its geographical or cultural origins ignores its 

relevance to the present Indian situation122
, one also has to be 

reminded that India's history far from reflects endogamy and 

iBolation. 

G. The Secularization of Law 

What has to be realized is that secularism is a nation

state ideology, and therefore it is the state which has to be 

analyzed in its operationalization of this ideology123
• 

Particularly in the realm of law and social change. More 

specifically, social scientists don't delve into the intricacies 

of law and legal theory because they see it as a dependent 

variable in situations of conflict 124
• 

The British replaced legality with authority and 

established a structure in which what was legal was established 

by legal precedent. _That is, past cases set the rule of thumb to 

be applied 1n all future cases, and were therefore the 

"authority". This also made legal development possibl~ only 

through cases, and rendered the development of customs contrary 

to religious doctrine obsolete 125 • Furthermore, in order for law 

122 Beteille, 1994, p.560. . 
123 Bharucha, 1994, p.292B . . 
l ;: 1 Rekhi, in Baird, 1993, p.181 . . 
17~ Henon, 1994, p. 15. 
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to be flexible in interpretation, such flexibility had to somehow 

be institutionally encoded, thus contradicting the very basis of 

law as an institut1on in that it seeks to make uniform, stable 

and static. Therefore many critics of legal reform argue that 

instead of looking towards law to rectify societal inequality, 

law has to be examined as a mE:!chanism which can actually 

pHrpetua te inequal i ty 126
• 

Following the 1857 rebellion, the British adhered to 

a laissez faire policy with regards to religious life and only 

interfered to enact reform when it was politically expedient for 

them127
• Although the British claimed to be non-interfering in 

religious law, by encoding it they did not only interfere, but 

took away the religious nature of such laws 128
• Therefore, 

codification and reform were done more out of the convenience of 

the state. And although a system of law is not alien to Muslims 

or Hindus, the British system of procedure and evidence gave 

personal laws new dimensions, and therefore a new character129
• 

While other realms of law, which were equally 

religiously inspired, were modified and unified by the British, 

family law was not. This could be because the other realms of law 

were areas in which people from different communities interacted 

126 Menon, 1994, p .16. . 
12 7 Shah, in Mahmood, 1975, p.83 • . 
128 Parashar, 1992, p.72 . . 
129 Parashar, 1992, p.72 . . 
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the most, and so they had to be unified. Whereas family law did 

not witness as much inter-community intez:action. Archana Parashar 

also argues that the distancing of religion on people's lives can 

serve the end goals of capitalism and industrialization best 130
• 

Yet it is the Indian state's bolstering of religious leaders that 

has served to quell a rising proletariat. And although Parashar 

notes that law reform can serve to change attitudes because it 

reflects the consensus of the ruling elites 131
, this can also 

work negatively in that Muslim men who prior to the 1986 Act 

would've given their ex-wives maintenance, would now opt out of 

doing so because they are not only legally exempt from a 

previous financial obligation, but also because by passing the 

act the government has essentially conveyed that is not 

necessarily morally wrong to refuse to pay maintenance. 

Furthermore, Parashar argues that ·the modern system of law has 

been criticized for being an outside imposition and therefore 

futile in changing social perceptions and inequali ties 132
• 

\~hile this may be true to a great extent, what has to be more 

delved into is the role of a power structure in either enacting 

01 counteracting change in behavior and belief. 

Law reform has been criticized for not being effect.ive 

because it doesn't reflect the general attitude. of the 

130 Pa.rashar, 1992, p.44 . . 
131 Parashar, 1992, p.44 . . 
1.12 Parashar, 1992, p.p.30-31. . 
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populace 133 . However, the purpose of refonn is then lost if it 

is to reflect such an attitude, as it is this attitude which 

is often the cause of the inequality sought to be reformed. 

Upendra Baxi, likewise, argues that legal change does not 

guarantee social changel 34
• Yet this doesn't mean that legal 

reform should be abandoned. If outlawing murder, for instance, 

does not curb its frequency, does that mean its prohibition 

should be repealed? Secondly, if only a few avail of laws which 

prohibit social inequality, the fact is that the law enables them 

to practice and enforce a right which previously they didn't 

Similarly, critics of secularism argue that it is 

adhered to by a small minority, and so is irrelevant with regards 

to social change. But then is a liberal democracy to protect the 

rights of the majority at the cost of the minority or is it to 

protect the minority from the tyranny of the majority? Though 

critics measure the efficacy of secularism through that of the 

efficacy of law reforms such as those regarding Hindu personal 

lawl36' could the same argument be made regarding laws 

guaranteeing fundamental rights or prohibiting untouchability? 

If these laws are not effective should they also be repealed? 

Returning to colonial law reform, while it is asserted 

that the British introduced concepts which greatly clashed with 

133
• Parashar, 1992, p.31. 

134
• Baxi, in Mahmood, 1975, p.32. 

!JS Agarwala, in Mahmood, 19975, p.l29. 
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the religious doctrine of South Asia 137
• It can also be said 

that the British system simultaneously gave these texts more 

power in the realm of personal law. So as Nandy argues, the 

evangelizing of faiths in South Asia is a lGgacy of the British 

which created polarities such as true faith versus 

distortions 138
• 

Upendra Baxi attributes the inefficacy of legal reform 

to the vagueness in the ideology behind it as well as the lack 

of operationalizing an infrastructure in which to enact and 

enforce such reform139
• 

India followed the pattern of many colonial countries 

in seeking the law to enact and reform , social change 140
• Yet 

this is not exclusive to countries with a colonial past. Even in 

western countries social change has always been sought through 

the law. This is more a characteristic of the nation state. So 

while Parashar argued that it is inevitable to seek change via 

the state, this does not discredit law reform altogether. In 

other words, just because the law itself has traditionally served 

the needs of the advantaged against or at the cost of the 

disadvantaged does not adequately prove that law is itself 

137 Singh, in Meagher, 1988, 50. 

138
• Nandy, 1988, p.178. 

139
• Singh, in Meagher, 1988, p.so. 

140
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ineffectual for the disadvantaged141
• 

With reference to women and law reform, Parashar argues 

that particular political strategies of feminist theory are 

irrelevant to the third world because of its lack of affluence 

and industrialization142
• I would, however, argue that on the 

contrary it is the lack of these strategies which has created 

the political and theoretical dilemma in which Indian women find 

themselves. While Lotika Sarkar argues that Western feminism is 

important to India because of the lack of Indian feminist theory, 

she maintains that it has to be applied to India with some 

caution 143
• Yet feminist theory in the West was also at one time 

a radical shift in thought in that it also challenged 

fundamental Judea-Christian values. The abortion debate in the 

U.S. is a case in point. 

Simultaneously, many feminists in the vlest are critical 

of the E)fficacy of legal reform144
• Yet it is this legal reform 

which has allowed them to engages in the discourse of change. And 

though women are not a homogenous group and those representing 

different class backgrounds often engage in and or benefit from 

the subjugation of women from other classes, this does< not 

justify the state's differential treatment of women from within 

141
• Parashar, 1992 30 , p. . 

142 Parashar, 1992, p.294. 

143
• Sarkar, in Parashar, 1992, p.9. 

144
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the family. Pa1~as!1ar also criticizes socialist feminists for 

ignoring the role religion in India plays in the subjugation of 

women 145 • But the problem is also that this role is usurped by 

the state. In other words most secularists in India identify 

religion as an institution of stagnation146 I would extend 

this claim to argue that it is the state's institutionalization 

of religion that has made it stagnant. Bhargava argues that 

religion and the state should be separated due to the coercive 

nature of the state 147 So even though religion as doctrine can 

be oppressive, it is tl11:1 state's institutionalization which 

operationalizes this oppression. 

The conflict between the state and religion in India 

does not just lie in the conflict between the state's obligation 

to the individual and the community. More so it stems from the 

state's concept of the individual and subsequently its commitment 

not just to formal equality, but also substantive equality 148
• 

The courts make three distinctions in dealing with religion: 

"sacred profane, religion ethics, and religion 

communitarian" 149
• Articles 25 and 26 secularize socio-economic 

reform in that they confer upon the state the power to en~ct laws 

145 Parashar, 1992, p.42 . . 
l4ti Beteille, 1994, p.564 • . 
147 Bhargava, 1994, P.-1785 . . 
148 Larson, in Baird, 1993, p.667 . . 

Rekhi, in Baird, in 1993, p.p.181.182. 
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in areas which were previously governed by religion 150
• Article 

29 guarantees the right to preserve language and Article 30 

guarantees the rights of minorities to build and maintain 

educational and cultural institutions 151
• While Article 29 is 

not expressly subject to the other provisions of Part III 

regarding fundamental rights, it excludes any rules which may be 

discriminatory or oppressive in nature. 

Article 16 of the Universal Declaration of Human Rights 

recorrunends governments to : "(a) Take all possible measures to 

ensure equality of rights and duties of husband and wife in 

family matters; (b) Take all possible measures to ensure to the 

wife full legal capacity, the right to engage in work outside the 

home and the right, on equal terms with her husband, to acquire, 

administer, enjoy and dispose of property152
• It has been a 

tendency that women find it easier to combat the state or society 

in general then the inegalitarianism in their own families 153 

Perhaps this is so because the state has made this easier. [i.e .. 

a judgment of the Delhi High Court, which was later concurred 

with by the Supreme Court "stating introduction of constitutional 

la\v into the ordinary domestic relationship of husband and ,,rife 

wi 11 ·strike at the very root of that relationship .... in the 

privacy of the horne and married life, neither Article 21 (right 

150
• Baird, 1981, p. 418. 

151
• Bhagwati, in Baird, 1993, p.20. 

152
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to life) nor Article 14 {Right to Equality) has any place" (1984 

AIR 66, Delhi, Haksar, 1986 : 58)· 

And though critical of law reform, Parashar supports 

special laws prohibiting dowry and sati, as the absence of such 

laws would make these acts as well as murder committed under the 

aegis of these acts much easier154
• It would then be fair to 

conclude that criminalizing these acts, though having little 

effect in decreasing their frequency, is important as it paves 

the way for punishment and prevention. 

During independence, K.T.Shah moved for an amendment 

tc guarantee individual life and liberty, which could only be 

denied by due process of law, and that every individual should 

have protection under the law155
• Similarly, endemic in the 

state was the process of "transforming the consciousness of the 

people "by approaching problems in a scientific nature" 156
• 

However, while some believe in rational reform of laws, 

others believe that such reform should be subject to change in 

popular custom and cul ture 157
• Trubek and Galanter argue that 

in order to enact effective social reform in non-Western 

societies, it is first necessary to state the ultimate goals and 

154
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then study the particular society to see . if a Western lE!gal 

system of reform will bring about these goals 159
• The question 

arises, though as to whether or not the point is to change the 

society in question or make this change subject to certain static 

conditions. While those advocating cultural specificity do not 

abandon law reform altogether, they offer no substantial 

alternative. And their opponents feel that this method is too 

slow. Yet what their opponents are actually against is the fact 

that this mode enacts very slow economic change. They are equally 

hesitant to accept the social and political change associated 

with rapid economic reform 'l'he culture specific school is ctpL 

at identifying the problem, but goes no further nor offers 

solutions. So while the third world is argued to be more 

receptive to gradual change159
• When and how this gradual change 

will actually materialize is not made clear. 

Galanter makes a distinction between an empirical legal 

approach and a formal one, in that the latter only allows people 

to be classified in one category, and so their rights can only 

be addressed in that category. Whereas, the empirical approach 

allows people to belong to more than one category, and where 

' 
cate~ories may conflict or overlap, to address issues pertinent 

to the case and needs of the parties concerned 160 • However this 

approach can also lead to disparities with regards to personal 

158 Meagher and Silverstein, in Meagher, 1988, p.p.22-24. 

159
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160
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law in that they have become institutionalized in the sense that 

not practicing the!U can result in some form of punishment 161
• 

Furthermore, a step away from cultural specificity has already 

been made in that the Constitution of India not only includes 

secularism but emphasizes equality and liberty162
• 

Said identifies the politics of culture as the 

assertion of a dominant set of ideas. And with the protection of 

culture by the state, culture becomes a hegemonic system where 

ground rules are set for exclusion from groups as well as 

discrimination within groups 163
• In other words, it has more to 

do with protecting a hierarchy and power base than an abstract 

way of life. Furthermore, this abstract way of life is forever 

changing, and the very process of protecting it via the state can 

actually lead to its antithesis-stagnation164 

In addition, Rajni Kothari argues that the critique of 

modernity focusses heavily on the majority verses the minority, 

which are in themsel vas modern constructs both de£ ini tiona 11 y and 

substantatively165
• What has also resulted besides this circular 

logic is the belief that the majority and minority are monolithic 

and non-differential. 

161
• Beteille, 1994, p.560. 
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And while secularism is believed to be part of the 

larger framework for political and economic development 166
, I 

would go further and claim that gender justice is also part of 

this larger framework, as it is its absence which prevents women 

from participating equally in the national political economy. 

The liberal doctrine tolerates collective rights by 

granting members of groups the right to leave these groups if 

they aren't happy with their situation167
• However, the Indian 

state does not allow this right of exit. So though it can be 

argued that citizens have been given equal rights by equal legal 

recognition of religious differences 168
, there is a difference 

b0tween recognition and enforcement, and it is the enforcement 

which has called into question the contradictions in India's 

version of secularism and liberal democratic rights. Chatterjee 

may argue that it groups demand separate forums to discuss the 

validity of its practices, these forums must exercise the same 

degree of fair representation as the state169
• Yet by doing so 

he makes collecttve rights couditional and not fundamental, and 

perhaps justly so. 

Liberal toleration 
.. 

usually assumes three forms : (1) 

contractualist (inc1ividuals don't know until they are born what 

166
• Chatterjee, 1994, p.1775. 
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religious category they will fall into, and will thus have to 

exercise mutual toleration), ( 2 ) consequentialist (the 

consequences of intolerance are worse than those of tolerance), 

( 3) respect for persons. While the first two either do not 

address consequential problems or are at best pragmatic solutions 

to long term problerns, the third places limits on tolerance, It 

does not allow respect for practices which perpetuate disrespect 

to individuals 170
• 

The first priority of the secular state is to apply 

principles of liberty for the protection of universal rights, and 

not be Bubject to the interpretation of religious doctrine 171
• 

So whether or not reform by the state can be justified by 

religion is and should remain irrelevant in the state apparatus. 

While Chatterjee himself argues that the Hindu Code Bill could've 

be justified on secular grounds 172 , that it was not contributed 

net only to its limitations, but to the corrununalization of the 

whole issues of family law reform. Similarly while Dhagamwar 

contends that the abolition of untouchability was essential for 

the "health of Hinduism" 173
, this point is and should be 

irrelevant. If the state is abolishing an institution on secular 
.. 

grourids, its intention and end results should also be secular. 

170
• Chatterjee, 1994; p.l771. 
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Chatterjee also argues that the founders of the country 

had no misconceptions about the meaning of secularism, but 

rather how to apply it to the Indian context 174
• Then was their 

object to change or maintain this context ? On the same note, 

wl,ile Schwartz argues that law can only regulate behavior if it 

is a reflection of S<Jciety 's notions of proper behavior175
, what 

then is being regulated, the law or the behavior? 

Furthermore, contrary to popular belief law reform has 

become an endemic part of Indian social and political life even 

at the most remote levels. This much is evident in field work 

done 1n a North Indian village conducted by Lindsay and 

Gordon 176 For instance, to protect their land holdings against 

land ceiling acts, families have legally partitioned them among 

siblings. Subsequently, these partitions become very 

confrontational and bitter court battles within the families 177
• 

And though the disadvantaged tend to view the efficacy of the 

judiciary with skepticism, they simultaneously seek primarily the 

judiciary as a means to increAse their bargaining power in local 

poli tics 178
• It could also be argued that its use also brings 

into the national forum the larger issues of rights. 

174 Schwartz, in Meagher, 1988, p.173. 
175 Lindsay and Gordon, in Baird, 1993, p.370 . . 
176 Lindsay and Gordon, in Baird, 1993, p.371. . 
177 Lindsay and Gordon, in Baird, 1993, p.380. 
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While critics of land reform legislation like P.C. 

Joshi focus on the failures of these acts because . of the way 

. landowners can legally manipulate them in order to evade them, 

what he neglects is that the passage of these acts in and of 

themselves has led to an increased awareness among the 

disadvantaged of their rights both legally and socially. 

Additionally, most scheduled casteH ~re skeptical of the law's 

ability to protect their rights. Yet it is within this very 

discourse that their rights have first been acknowledged as 

such 179 
• Pauline Kolenda confirms this point in her field work 

iti Western U.P. in noting a change in attitude towards caste 

stratification in that increased awareness through a combination 

of politics and education has led to chang~ in the belief that 

caste discrimination is not "correct180
." So through law , moral 

frameworks have changed, though the degree is another matter. 

Furthermore, if one is to seek a common ground bet'V{een 

proponents and opponents of secularism based on tolerance, then 

to operationalize such behavior will be very difficult. In other 

words, how can a secularist negotiate with a fundamentalist, who 

rejects the former's whole mode of reasoning? Therefore there has 

to be a single, basic framework which is not derived from 

negotiations between the two, but an already established set of 

ideals 181
• 
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Though it is claimed that Hinduism has a strong sense 

of tolerance towards other faithl:l, and subsequently if state 

d 1 d · · ·t 1 · t 1.. t cannot fu 1 f j I l enacte. can ea to 1ntont1.on-neu ra l. y, 

procedural neutrality. Neutrality has to take into consideration 

an ultimate good. It demands that partiality have some basis in 

reason. It also means the state's protection of the ideals of 

neutrality, and those who support those ideals 182
• According to 

this reasoning, because theologians do and have acted for the 

mundane and not the sacred183
, they should not be granted state 

power, and this becomes apparent in the case of personal law. 

Section 125 CrPC was intended not only for divorced 

wives, but also elderly parents, children, and adult children who 

were disablAd. However, that mfnority groups and theologians have 

consistently contested it when it was used to refer to divorced 

women, makes the issue of maintenance a women's issue. 

Furthermore, the government passed the 1986 Act in reaction to 

Shah Bano being granted maintenance under Section 125 CrPC, 

following pressure from the Ulema. It is clear then that 

g~vernment capitulation to minority demands can affect any realm 
... 

of law, and also ignore the humanitarian grounds on which 125 

CrPC was initially enacted. 

And though many I secular 1 laws relating to marriage and 

182
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sexuality may have their origins in Judeo-Christian thought and 

patriarc:hy 184 , this point does not justify the abandonment of 

secularization of law altogether. While lnw is commonly seen 

synonymously with the state, law is itself often autonomouS 185
• 

This point is evident in the existence of such laws holding the 

state liable for its actions, such as fundamental rights. And 

finally, contrary to what Nandy and other anti-secularists might 

argue "the state is not a pre-given instrument of 

oppression" 186
• To argue the opposite would be saying that 

gender oppression did not exist before .the state. On the 

contrary, it is within the purview of the state that the concept 

of rights emerged. 

A fundamental right is ''a restriction on sovereignty 

for thE~ benefit of the individual" 187
• Up until the 17th 

century, rights were addressed via communities. It was only then 

that rights became individual-based. It wab also then that man's 

right to choose was the crucial factor in measuring his 

autonomy 188
• Fundamental rights has its basis in liberal 

democratic theory, whereas directive principles have their basis 

in socialism. In India the two clashed in that Article 19 

(l)(f)and (6) were amended in 1951 so as to allow the government 

.. 
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to accquire industries in order that wealth would not be 

monopolized, thereby serving a greater economic goal
189

• Carol 

Smart makes the distinction that while a right may be legalized, 

it may not be manifested as a commonly practiced reality. But if 

it is not legalized, those it would've addressed will continue 

to be oppressed190
• 

Although Article 25(2) allows the state to intervene 

in religious institutions to protect other fundamental 

rights 191
, this clause doesn't compel the state to do so, 

therefore leaving fundamental rights up to the will of the state 

rather than the Constitution. 

D.E.Smith describes the secular state as having three 

different relationships : "(1) religion and individual (freedom 

of religion),(2)the state and the individual(citizenship), and 

(3) the state and religion (separation of state and religion)" 

He also goes on to say that such a state, while dealing with 

citizens as individuals grants both individual and corporate 

freedoms of religion 192
• This has led to a dilemma in India in 

that it· is because corporate freedom of religion is 'granted 

withotit interference from the state, the individual ends up being 

addressed by the state with specific reference to religious 

189
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affiliation And although Bhagwati argues for a set of common 

principles to govern society, he posits them to be subservient 

to the will of the group193
• Yet it can also be argued that the 

state has a vested interest in relegating individuals to the 

mercy of their community. 

Subnational identities are dependent upon adequate 

representation being given to the leaders of such 

communities 194
• so it is the fault of the central government for 

creating a space for communitarian leaders to emerge. This 

becomes obvious in the fact that in the 1957 elections the 

government relied on bolstering a specific Muslim identity to 

counteract the growing popularity of the political left. So the 

Congress party started the process of comm':lnalizing politics 

by creating a specific Muslim political identity and then 

validating its sectarian nature. The state then identified such 

identities as pseudo-secularist, therefore limiting the debates 

over s1wularism to religious tolerance 195 and evading the 

c1 uc ia.l relationship between the state's to the citizen. 

Furthermore, arguments for collective rights and 

agairist universal citizenship border on cultural relativism. And 

rElcogni tion of cultural differences does not mean one should 

1 ~-'. Ty a b j 1 19 9 4 1 p. 1 7 9 8 . 
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forgo a "universalist framework of reason" 196
• When groups 

' demand autonomy without reason, they are essentially asking 

others to be tolerant of often intolerant frameworks
197

• For 

instance in deciding the Auroville case of 1902, JuHLiccl Reddy 

opined that where the definition of religious groups may be 

vague, the court .should rely on the claims of the community in 

question as well as testimony from outsiders 198
• Yet this is not 

only very subjective, but leaves ample opportunity for such 

community to be opportunistic and use the law for its own ends 

regardless of constitutional provisions. It also subjects 

identity to consent from with-out rather than definition from 

within. Chatterjee invokes Foucault to argue that the "modern 

form of power, whether inside or outside the d?main of the state, 

is capable of allowing for an immensely flexible braiding of 

coercion and consent" 199
• This has been apparent with regard to 

the cise of conununitarian luc:tders. So while Chatterjee arques 

that proponents of a universalist framework often fail to address 

where power and identity are asserted200
, I would argue that 

universRlists are reacting to this context of power. They have 

bGcome aware of tht~ dangers of the conglomeration of power of 

community leaders granted to them by the state. It is equally 

important to note that those who would argue for the pr~tection 

196
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of culture and conununity do not provide alternative institutions 

of rights or manifestations of identity201
• And this is where 

the liberal left in India contradicts itself. In arguing for the 

'right' to preserve culture, they often neglect the devaluation 

of rights that occurs as a result. 

The issue of cultural rights cannot be addressed solely 

through a theoretical analysis of.group interests, as it is more 

a product of political passions 202 • In addition, according to 

international human rights law, the state and the individual are 

the two entities that are addressed and allowed to interact with 

each other within the di.scourse on rights 203 Sacerdoti ( 1983) 

argues that human rights in the international arena include the 

prohibition against any state action which may destroy or 

threaten existing traditions and cultures of any group, as w·ell 

as the rights of i:tdividuals who are members of minority groups 

to maintain their culture, language, religion, etc204
• While the 

latter implies choice as it is a right, the former could in 

effect negate the latter, as 1t1as obvious with the 1986 Act, which 

left Muslim women without the choice to adhere to personal law. 

It has likewise been argued that the protection of 

community rights can often impinge upon individual rights because 

201 Das, 1990. p. 1 . . 
202 Das, 1990, p.2 • . 
203 Das, 1990, p.J . . 
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there is no finite definition of community20
!;. Furthermore, 

human rights enable thf:l individual to claim ri.ghts agai.nst state 

_ power. However, if community rights achieve the same status, 

there is no guarantee that individual rights will be 

maintained206
• This is so because by claiming rights over 

individuals, the community, assumes the same role as the state 

to which it claims to be in opposition207
• So it becomes all 

consuming in that it claims rights, and simultaneously has the 

power to negate rights. Its demand for complete ownership makes 

it as totalitarian as it accuses the stat~ of being. What is 

emerging as a result of the interaction between the state and the 

community is a new definition of the community dependent upon the 

r~construction of the public sphen~ of law and history208
• 

Furthermore, the debates between culture and rights has 

also assumed that culture is male and therefore what the 

_Datriarchy cefines it to be20
y 0 So if the state is to interfere 

with family laws in order to ameliorate women's position, then 

the focus has to be women and not cul ture210
• 

Liberal democratic theory does not recognize 

20!; Das, 1990. p.29. 
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collective rights of comrnunities 21 i. The concepts of rights is 

also irrelevant to secularism as it is ethical secularism which 

defines the separation of church and state through its own system 

of ultimate ideals 212 • However, while Bhargava argues that 

ethical secularism demands that religious believers give up those 

values of religious significance, I would disagree in that he 

himself says that the believer has merely to redefine his 

values in non-religious terms 213
• 

And finally, the volume of cases filed under Section 

125 CrPC by women specifically, for maintenance makes clear that 

family and culture are not the protective institutions most would 

like to believe, thus creating a need for an alternative, 

possibly the state. And while Bilgrami argues that if a uniform 

civil code had been the result of negotiations between 

communities and had reflected the most progressive elements of 

each community's personal laws much communalization over the 

issue would've been avoided, I would disagree. To limit family 

law reform to the "best" of each rE!ligious law not only limits 

the extent of reform 'possible within a liberal democratic 

state, but also makes rights negotiable, rather than fundamental 
, 

and i11aliEmablt:.!. 
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Chap~er III 

Hindu Law and the State 



A. Hin~u Law Before Colonl~~ 

To call pre-colonial Hindu law a uniform, unified legal 

system would be an anomaly as there existed ho single legal text 

in which to refer. The Dharmasastras of Gautama, Baudhayana 

Apastamba, Harita and vasishtha, while establishing duties and 

moral obligations, are clearly no more than interpretations of 

these moral obligations 1 

The Gautama Dharmasutra obligates the king to 

implement and preserve laws and customs of various communities, 

but he does not have the power to impose his will 2
• In ancient 

times, spiritual leaders did not want the king to have powers to 

administer penance as that would give him power in spiritual 

matters 3
• While the royal court dealt primarily with criminal 

and certain civil matters the caste courts and tribunals handled 

marital disputes and other family matters 4
• 

continued under Mughal rule 5
• 

!l!.bis process 

Because the Smritis were compiled over a long period 

o£ time with little coherency between the authors, differ~nt 

interpretations and subsequently different schools of the 

. K.i.sh\..rar, 1994, p.2148 . 

2 KLshwar, 1994, p.2148 

. Lariviere, p.3~>6, in Baird, 1993 . 

Rocher, p.ll3, in Andet-son, 1968. 

. Ki.shvmr, 1994, p . 2145. 
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thought evolved'. The writers of the smritis were also not in 

agr·eement on whether or not to support the Sastras or customary 

practices. However, most evidence suggests a wider adherence to 

customary practices than to the Sastras 7
• 

Although it has been argued that the Dharmasastras 

were not an immutable set of laws, but a situation-and time

specific code of conduct8 , it did presume an immutable framework 

based on gender and caste differentiation. Hindu marital rites 

have their oriyins in the laws of Manu and the Dharmasastrasq. 

According to the laws of Manu, a wife has to be faithful to her 

husband even he is degenerate. However, if a wife is unfaithful, 

her husband has the right to outcast her and even take a second 

wife 10
• And though the laws of Manu obligate a husband to 

maintain a faithful wife, he also reserves the right to take on 

a second wife if after a number of years - his first wife does 

not bear sons 11
• However, a wife is allowed to dissolve the 

marriage if she was deserted and has waited a number of years -

dep0nding upon caste and whether or not she has children. She 

cculd also abandon her husband if he was impotent or out-caste, 

6
• Parashar, 1992, p.2145 . 

• Mukund, 1992, p.ws-3. 

B. Kishwar, 1994, p.2147. 

9
• Rocher, in Anderson, 1968, p.94. 

10
, Hocher, p.p.94-95. 

11
• Rocher, Anderson 1968, p.p.96-97. 
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just as a husband could abandon his wife is if she was impure
12

• 

However, Yajnyavalkya stated that even if a wife is virtuous, if 

her husband discards her, she is entitled to one-third of his 

property 13 • So while Manu obligates a husband to maintain a 

faithful wife, such an obligation is not legally enforceable. 

The Dayabhaga .school of Jimutavahana and the 

Mitakshara school of Vijanesvra em1:1rged in the early twelfth 

century. The former granted inheritance rights to widows, while 

"the latter granted stridhan to be passed from mother to daughter 

first. It was on this basis that the Britis~ courts established 

women's rights to inheritance with regards to Hindu personal law • 

. consequently what developed were two concepts of woman's 

inheritance stridhan, and women' a estate in which widows 

inherited but had no power of alienation14
• While the 

BaudhyAyana declared women unfit to inherit property, the 

Dayabhaga school and the Benares and the Mithila sub-schools of 

the Mitakshara school did acknowledge inheritance rights of five 

classes of women : widows, daughters, mothers, paternal grand 

mothers, and paternal great grandmothers. The Bombay and Madras 

schools expanded this category 15
• However, the Dayabhaga School 

excludes widows without sons, barren daughters, and unchaste 

daughters. This is not so in the Mitakshara school, in which 

12
• Rocher, Anderson, 1968, p.p.102-103. 

13
• Bhattacharji, 1991, p. 510. 

14
• Hukund, 1992, p.WS-2. 

15
• Devi,. in Sarkar and Sivaramayaya, 1994, p.p.174. 

81 



unmarried daughters are preference over married 

daughters 16
• 

Tamil Nadu and Kerala are the on·ly two states which 

bear witness to women owning and supervising land17
• Prior to 

the Hoysala/Vijayanagar rule, there is more recorded evidence of 

endowment.s and sales of land by women, thus suggesting greater 

property rights for women. Discrepancies over land and 

inheritance were handled by caste councils. So women's rights 

were dependent on their caste. The diaries of Ananda Ranga 

Pillai note several cases where widows were disinherited, 

mal treated, and denied maintenance. 'l'he stridhan that daughters 

inherited from mothers was land referred to as manjal kani, on 

which cash crops could be grown, and daughters continued to 

control this land after marriage. It has been speculated that 

cross cousin marriages and marriages with maternal uncles were 

corrunonly practised so as to keep this land in the family 18
• 

Chettiar women did not have properly rights as they were of the 

trading and money-lending conununity. Though they were given a 

large cash settlement at the time of marriage and also handled 

the money-lending while their husbands were away on busi6ess 19
• 

I' 

-··----····-----
16

• Devi, in Sarkar Sivaramayaya, 1994, p.l75. 

11 Mukund, 1992, p.WS-6 • . 
18 Nukund, 1992, p.ws-5 • . 
19 Mukund, 1992, p.ws-6 . . 
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Yet Devadasis appear to be the only class of women who 

owned property irrespective of the men of a patrilineage. They 

were not prost.itutos in the modern sense. 'l'hey wet·e sct~red 

keepers of the arts, and for this they benefitted from grants 

made to temples or to them personally. They were see as adjuncts 

to a patriarchal society rather than a threat to the patriarchal 

family. They were allowed to adopt daughters and bequeath their 

property to their daughters 20
• They were considered the sole 

guardians of their children and their daughters given full 

inhet·itance rights, while their sons were only entitled to 

maintenance21
• 

In the northern schools, wives not only had limited 

rights to property, but minimal if any - power to determine their 

families, as well. Some Mitaskhara schools granted the wife the 

power of Kart a in her husband's absence 22 With regards to 

adoption, both the Krithima and Dattaka school allowed a man to 

adopt a son if he didn't have sons of his own, as sons needed to 

carry on the family lineage and perform funerary and other 

religious rites. Neither school allowed for the adoption of 

daughters 23
• Dattaka adoptions required a ceremony of giving up 

,; 

the child by the natural parents or guardians and the taking of 

20
• Nair, 1994, p.3159. 

21
• Nairr 1994, p.3161. 

22
• Kishwar, 1994, p.2157. 

23
• Hill10hal-, in l1.ahmood, 1975, p.69. 
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the child by the adoptive parents24
• The Madras school allowed 

widows to adopt with the permission of sa~indas or undivided 

coparceners. In the Bombay school and the Jain community, wid9ws 

could adopt with the permission of their husbands. These regional 

differences stem from varying interpretations of the Vasishtha. 

Furthermore in medieval India, men could adopt without their 

wives' consent but the wife was not granted the same rights. A 

father could also give his child up for adoption without the 

mother's consent. Again, the mother did not have the same right. 

Mothers and widows were only granted this right if given 

permission by their husbands. So orphans and children born out 

of wedlock could not be adopted as there was no one to give them 

in adoption. The Maharashtra school was the only school which did 

not restrict the age of males to be adopted. An adopted son was 

given the same rights as a natural born son. But he was not 

allowed to marry anyone n his adoptive family. Dyamushyanana was 

a son whose natural and adoptive parents made an agreement that 

he could inherit from both of them25 • 

Where the texts of Hindu 'law' can be considered as 

such is the distinction they made between that which was morally 
I' 

acceptable and that which was allowed, though not morally 

approved of. For instance, while the authors of the Sutras did 

not morally approve of sons born out of wedlock they did 

24
• Kishwar, 1994, p. 2153. 

25
• Manohar, in Mahmood, 1975, p.p. 70-71. 
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acknowledge them and vest them with limited rights of 

succession~ 6 • So morality and legality were differentiated, and 

'legal' intervention did not rest solely on the divine. 

However, its moral framework was based on 'divine', 

inunutable principles, especially with regards to women. •rhe 

Brahmanas explicitly refer to sons as a blessing and daughters 

as a curse27 • If a woman was emulated, it was only in her role 

as a mother, and that too only to the extent of -respect, but not 

to the extent of granting equal rights 28
• 

B. Colonial Hindu Law Before Reforms 

Warren Hastings decided to base family law on religious 

texts because this division of law was what existed in England, 

where marriage and family laws were based on Biblical tenets. 

Similarly the British associated all Brahmins with the priesthood 

and Pandits with Bishops' officials, as was followed in England. 

Yet these conditions did not reflect the Indian realities. The 

British started training Pandits for their assigned role by 

establishing Sanskrit colleges in Benares and Calcutta. However, 

in doing so, they excluded other 'Hindu' schools of thought29
• 

2
(. Parashar, 1992,. p.Sl. 

27 Bhattacharji, 1991, p.507. 

28
• AIDWA, 1995, P.4. 

29
• Kishwar, 1994, p. 2145. 
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Halheid 's Gentoo CodE~, refe~rring to Hindu personal law, 

was based on a Persian translation of a set of codes composed in 

Sanskrit by a corrunittee of Pandits 30 While it has been argued 

that these Pandits were encoding these laws in order to prevent 

them from being encoded by the British, and thus peril under a 

foreign legal culture,) 1 because they were arbitrarily 

fabricating many of these codes, it could equa~ly be argued that 

their intention was more so to tighten the boundaries around 

their conununi ty, so as to secure their own power base. For 

without this community there would be no power base. 

\ 

After realizing the Pandits' faulty and contradictory 

interpretations, people like William Jones took it upon 

themselves to translate Hindu texts 32
• However, they were 

subject to faulty interpretations by the British as well as self

serving Pandits who were known for producing laws which may not 

have had any sanction in religious text. Hence, the courts relied 

on such works as William Jones's Ordinances of Manu ( 197~ 

Colbrooke's Digest of Hindu Law (1815), F. McNaughten's 

Consideration Upon Hindu Law (1824), Mayne's Treatise on Hindu 

Law and Usage ( 1 ~1JLL33 and w. H .McNaghten's Principles and , 
Precedents of Hindu Law (1829). The British based Hindu persona~ 

law on the Sastras, with limited acknowledgement to local custom. 

)0 Mahmood, 1986, p.97 . . 
31 Nahm.::>od, 1986, p.98 . . 
32 Kish,,rar, 1994, p.2146. 

)) Nahmood, 1986, p.97 . 
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Yet, Hegulation II 1772 of itlarren Hastings only mentioned 

religious text. The British, then, actually made the religious 

moral authority of those texts synonymous with legality and 

enforced this new "textual law" often without considering local 

custom which may have contradicted these texts. This 

inconsistency was slightly ameliorated by a statute passed in 

17 81 which inc 1 uded "laws and usages" . However this amendment was 

only applied in Calcutta 34
• In 1927 the President of Bombay 

passed Regulation IV which gave customary law primacy over 

textual law35 • So although in 1859 Queen Victoria proclaimed 

that based on their commitment to Christianity, the British would 

not interfere in religious bel_.,ief or worship36
, their whole 

proce.ss of codifying and enforcing Hindu 'law' transformed it 

into something it previously was not, and was therefore very much 

so an interference. 

C.Colonial Hindu· Law Reform 

The British Legal System introduced concepts of 

justice and equality, and positive rights 37
, despite the fact 

that a·t that time British society did not fully adhere to J:hese 

concepts themselves. Early modernization in India was not so 

'vociferously resisted because it was restricted to the 

34 

35 

Sivaramayya, in Mahmood, 1975, p.146. 

Sivaramayya, in Mahmood, 1975, p.14.9. 

36
• Jorda:1, in Baird 1993, p.260. 

37
• Chew, 19 8 8 1 p . .1 B. 
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cosmopolitan 38 • When reform did become more ubiquitous rather 

than suppressing westernization, the movement sought to 

westernize suppression 39
• For instance, although the concept of 

dissolution of marriage gave women an opportunity to end marriage 

which they before did not enjoy, that it was taken by the 

British reflected norms of the British in the nineteenth century 

in that only "aggrieved spouses" were to be granted a divorce40
• 

According to Tanika Sarkar, the household and the 

family were the only autonomous space Indians had. Partha 

Chatterjee goes further to argue that it was this "personal 

space~ where national sovereignty was established41
• It is 

precisely because this "space'' was establi~hed and sought to be 

protected that reformers approached select issues, rather than 

addressing the status of women through the multifarious forces 

that contributed to their subjugation, such as religious custom, 

and more particularly, the family 42 • 

Yet this phenomenon was not only a reaction to 

colonialism, but just as well a reflection of it; it was to 

protect the 'Hindu' family but according to the definitibns and 

norms of nineteenth century England. Sir Thomas Munro argued in 

38
• Chew, 1988, p.22. 

39
• Chew, 1988,p.46. 

40
• Kishwar, 1994 p.2150. 

41
• Nair, 1994, p.3157. 

4 ~. Chew, 1988, p.34. 
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the House of Commons that changes in customa.ry and religious law 

should be brought about by communities themselves. Frederick 

.Pincott also felt that the Royal House should not interfere with 

religious customs of Indians 43 • Pincott also opposed reforms on 

grounds that they would lead to instability of English rule in 

India 44 • Lord Lansdowne felt that where religion, morality, and 

personal safety conflict, it was religion which should be given 

last priority, as long as the fundamental tenets of religion were 

not being sacrificed in the process 45
• It can be argued that his 

reasons were not only because of the fear that reform would bring 

about reaction amongst Indians which would disquiet the Empire, 

but also that by enacting reforms which were sometimes more 

progressive tha.n corresponding la~r1s in England, the English would 

not be able to justify their rule as a mecha'nism for "civilizing 

the natives". For instance, in Britain the age of consent for 

girls was also a controversial issue. Though it was 13 years, of 

age, reformers tried to raise it to 16 years of age, but were 

not able to do so16
• This confirms M.N.Srinivasan's claims that 

the reform movement was a process of westernization and not 

modernization, because while ttu~ former is ethically neutral the 

latter is not 47
• 

43 Kosambi, 1991, p.l864 . . 
44 Kosambi, 1991, p.1867 . . 
45 Kosambi, 1991, p.l865 . . 
46 Chew, 1988, p.67 . . 
47 Chew, 1988, p.20 . . 
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The patriarchal emphasis on female spiritual purity in 

nineteenth century Bengal was actually a mechanism to control 

female sexuality. And contrary to popular belief, among the women 

in the secluded Antahpur, sex was openly discussed and joked 

about 48 • Education for women was a European concept which had no 

precedent in India. And yet perhaps because ot this Indian women, 

though limited in number, were able to study fields not yet open 

to European women 49
• Yet reformers sought to restrict women's 

education by reinforcing traditional domesticity~0 , thus 

proving to be a process of modernization which was at the same 

time determined to curtail certain aspects of development endemic 

in modernity. David Kopf argues that tradition was used by 

intellectuals to "discover histo~·ical guidelines in their 

heritage appropriate to a society in transition" 51
• As such, 

schools, were established for \vont•~n which taught Sanskrit, 

Bengali, some arithmetic, cooking, and housewifery. ~eligious 

study was emphasized and an annual award was given for the best 

pE'!rfo:nnance of puja 52
• Even staunch reformist Bankim .Chandra 

. 
Chattopadhyya felt that women's education should not involve ·the 

same rigorous curriculum as that of men; rather it should 

increase their awareness and enablo them to attain the 'highest 

·18 Chew, 1988, p.33 . . 
49 Chew 19SB,p.24 . . 
50 Chew, 1988, p.24 . . 
51 Chew, 1988, p.18 • . 
52 Chew, 1988, p.55 . . 
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poi.nt of r.·eligious moral i ty 51
• 

· d l law J.-eforrrt 1'11 ~he nineteenth century Hln u persona -

sought to ameliorate the position of Hindu women, yet not for 

theii" own sake. 'I'hei.r position was used as a criteria for 

success in the struggle between tradition and modernity54
• So 

evan in the most progressive of movements the burden of proof, 

so to speak, was on women's behaviour, rather than on male 

behaviour towards women. Baran De argues that modernization 

failed in India because it did not "prepare· India for the tasks 

of modernity". It did not develop the same infrastructure found 

in Europe such as the abolition of religious orthodoxy, economic 

interdependence and ''crystallization of bourgeoisie class 

consciousness and in the early nineteenth century with working 

class consciousness which was a reaction to the moral and 

utilitarian hardening of the bourgeoisie .•.. England's work in 

India was not modernization in the sense of betterment of 

values 55
• This becomes apparent in the process of reform that 

was sought. Ishwar Chandra Vidyasagar sought scriptural support 

for reform because since their was •no economic base for 

modernization, educating people to enlighten them proved 

futile 56
• 

5J Chew, 1988, p.42 . . 
54 Chew, 1988, p.2 . . 
s:. Chew, 19138, p.23 . . 
Sf- Chev;, 1988, p.24 . . 
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\·Jomen' s !>uclus.ion i'lnd practice of satl increased social 

standing, as it was associated with the traditional upper-

class 5·'. Yet reaHons for the obs,::rvance of sati were not 
/ 

restricted to status, but greed as well. Because the Dayabhaga 

system allowed widows to inherit their husbands' property, 

between 1815 and 1818 exactly 2,366 widows were "satied" in 

Bengal_. most of whom were from Calcutta58 The British endeavour 

to proh.lbit sati startod in 1805 when Lord Wellesley, the 

Governor General of India, consulted the court of the Nizamat 

Adalat not only to abolish sati, but also the use of intoxicants 

. to induce widows who were not psychologically or emotionally 

capable of acting out of their own will. The first circular of 

the Nizamat Adalat claimed that sati was sanctioned by some Hindu 

texts. But there were mitigating circumstances under which sati 

would not be sanctioned namely : pregnancy, being under the age 

of puberty, having children who were still infants (unless 

another guardian was designated), menstruation, and or 

intoxication. The most important criteria for a sati to be 

sanctioned was that it had to be completely vol.untary on the part 

of the woman. Subsequently the colonial government outlawed any 

sati which violated any one of these conditions. And thou~h they .. 
might -have felt the practice to be barbaric, they did permit 

voluntary satis 59
• So although they were imposing a state 

judicial system which was alien to India, they did recognize some 

57
• Chew, 1988, p.l9. 

5
"'. Bhattacharj.i, 19_91, p.S09. 

59
• Dhagamwar, J992 p.p. 290-291. 
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l.'f. only for the sake of degree of cultural sensitivity, 

appearance and political expediency. However, transformation of 

llindu t.nHii.tinn .intn {\ nt.tlt.O syatom ot li\Wt'l pnwod t11 I"' 

difficult as it became apparent that Hindu tradition was not 

uniform. At the government's request, the Nizamat Adalat wrote 

a second sati draft in September of 1817 in which a different 

group of religious authorities were quoted to say that sati was 

not sanctioned by the Sastras, thereby challenging the claims of 

the religious authorities in the first circular. In response, the 

government raised the minimum age to fifteen years and made 

requisite the notification of police so they could determine the 

lAgality of the sati : According to the circular, in no instance 

was a women who was prevented from performing and illegal sati 

to be prosecuted by the law even if she maintained it to be 

purely voluntary on her part. In such cases her relatives were 

to be prosecuted, as they were believed to be primarily guilty 

party60
• This stipulation acknowledged the more often than not 

reality that most women were either physically coerced or 

s~rongly persuaded and manipulated. 'fhe same circular also sought 

to pruvont ille9ul satia by propo:dng that in such case3 any 

property that a Widow might have inherited following her 

husband's death would be left to the discretion of the 

government. Yet, ironically it was the British government which 

refused to enact these reforms on grounds that they did not want 

to interfere with family law and tradition61
• In other words, 

60
• Dhagamwar, 1992, p.292. 

61
• Dhagamwar, 1992, p.293. 
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they were willing to exploit state power to enforce and preserve 

some degree of tradition, but not support the legal reforms of 

_that tradition, even if the demand to do so came from a section -

however small of the community involved. Eventually the 

government did abolish sati completely by passing the Sati 

Regulation Act XVII of 1829. But its opponents contested on 

grounds of religious freedom62
, which they interpreted to mean 

a collective freedom, as opposed to individual freedom. 

Approximately six year later, the British government succumbed 

to these demands by reinstating the legality of voluntary sati. 

In response, activist groups, such as the Jpint Action Committee 

Against Sati and the Sati Virodhi Sangharsha Morcha objected on 

the basis of lack of clarity over the issue of voluntary action. 

They purported that no matter what a widow claimed, sati was 
' 

never voluntary because not only did all if not most satis 

involve physical and or mental COE3rcion, but that the only 

alternative to a widow was a life of dishonour, servitude, and 

often violent subjugation from hf3r in-laws 63
• Yet these 

reformers from "vlithin" were not very differ~nt from the British 

in that they v,.rere not motivated primarily out of stopping cruelty 

andviolence against women, but conglomerating and consolidating , 
a cc,rnmunity and t.hat too, on the cr·iter.ia the British establishe~d 

for defining tradition and community. Ram Mohan Roy bolstered 

anti.-sati arguments with evidence from the Shastras, rather than 

62
• Dhagamwar, 1992. p.294. 

63
• Dhagamwar, 1992, p.296. 



denouncing the actual violence of the act itself64
• 

The Hindu Widows Remarriage Act of 1854 was initiated 

by a proposal made by Lord Macaulay to the Sudder Courts of 

Calcutta, Allahabad, Madras, and Bombay. The courts were 

pessimistic about legalizing widow remarriage to the point where 

the Sudder Court of Calcutta maintained that widow remarriage 

"involved guilt and disgrace on earth and exclusion from heaven". 

Eighteen years later, Vidyasagar submitted a petition with 1000 

signatures requesting that the act be passed. This met with such 

contempt that Brahmins ~rom Poona accused his supporters of not 

b~ing true Hindus. The government nevertheless drafted a bill and 

voted. The bill passed ten to one. It was reasoned that because 

widows vlere no longer permitted to conunit sati, they would have 

to be permitted to remarry. In 1855 the bill was again proposed 

which though allowing remarriage, di~ested widows of rights of 

inheritance from their deceased husbands upon remarriage. They 

were, however, pe:rm.i.tted to inherit from the children of th1:ir 

dec:ea::1ed husbandr1 65
• The selE~ct committee felt that widows 

should not be allowed to inherit from their children, either . 
..t". . ~ 

They also felt that if widows converted to Christianity, their 
I' 

inheritance rights should be maintained. However, if they 

remarried a Hindu, than their rights should be divested. •rhe 

members finally agreed that if widows were allowed to remarry, 

the marriage should not be a Hindu marriage, but a civil 

64 Chew, 1988, p.p.32-33. 

65
• Sarkar, 1988, p.56. 
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marriage; and that widows should nevertheless be allowed to keep 

what ever their husbands expressly bequeathed to them and or 

their stridhan. The bill was finally passed in July of 1856. It 

met wide support from residents of Dacca on grounds that it did' 

not conflict with the Sastras 66
• Vidyasagar cited the Shastras 

to sanction widow remarriage by arguing that in the Kaliyuga it 

was difficult for widows to remain celibate, so they should be 

allowed to remarry so as not to be forced to choose between their 

instinctive passions and spiritual virtue67
• So again, reforms 

from "within" started by th~ British of equating these texts with 

traditional values and practices not only focused on religious 

text, thereby continuing the process started by the British, but 

they also relied on the texts to consolidate and forge a 

conununity in order to control women's sexuality and movement. And 

it was this control and women's role that was used to distinguish 

the conununi ty, thus resulting in a vicious cycle of the two 

depending on each Other. For instance 1 a High Court decision 

which granted a woman accused of adultery being able to still 

retain her inheritance rights, resulted in massive public 

criticism in which the ft1a.r was expressed that dharma was 
/ 

becoming extinct as women's chastity was not maintained6e. 
II' 

As previously stated, reformers only proceeded if they 

could find scriptural support in the Sastras. Vidyasagar did not 

66
• Sarkar, 1988, p.57 

67
• Che1.v, 1988, p.58. 

6
P. Chew, 1988, p.40. 
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support laws regarding the age of consent as he could not find 

scriptural support for them. He and other reformers also 

frequently harkened back to the vedic period when women enjoyed 

more freedom, yet without delving into the reasons for this 

freedom and its demise 69 • Again, they also sought to change the 

extremity of practices without challenging the patriarchal 

foundation for these practices 70
• The child bride's right to 

protection by consent was politicized in that it was pitted 

against the husband's religious and customary conjugal rights 71
• 

The controversy led to three main lines of argument : 1) the 

orthodoxy who believed there was no real need for change as child 

marriage was religiously sanctioned and also was in accordance 

with the existing social conditions, 2) reformers who cited 

support from the Sastras and 3) reformers who thought the issues 

should be left to public opinion. While the controversy was 

initially socia+ and religious in nature, it wasn't long before 

it became part of the larger politicized nationalist struggle. 

That religious texts were often inconsistent and vague on the 

matter led to the orthodox faction claiming the obligation of 

pre-pubertal marriage and intercourse after every menstrual 
/ 

period, as well as reformists arg11ing that such claims were not . , 

IDE!arit to be obligatory72
• 'l'he refor.-mists' claim also implied 

that religious texts were clearly not meant to be referred to as 

·----------
69

• Chew, 1988, p.lO 

70
• Kosambi, 1991, p.1857. 

71
• Kosambi, 1991, p.l858. 

Kosambi, 1991, p.p.l859-1860. 
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-strictly legal texts in that interpretations made a distinction 

between morality and the law. And only when the reformists 

argument shifted from the welfare of the girl-bride to that of 

society in general was their claim taken more seriously"/). 

Bombay advocate Daji Bhikaji Khare abandoned the anti-legislation 

lobby, realizing that change could not be left up to the 

community as it was those in power within the community who were 

the most resistant to change. The government finally supported 

the legislation by shifting the argument into one between 

religion and morality 74
• The Age of Consent Bill passed in 1891 

sought to set a minimum age of cohabitation with females at 12 

years of age 75
• Following its enactment, public outcry against 

it intensified to the extent where a resolution was passed in 

Solapur to send a deputation to Britain and gain support to force 

the Indian government to repeal the Act. This proved to be 

somewhat advantageous to the orthodoxy in that the minimum age 

for marrl.age in Britain for girls was 12 years of age, thus 

setting a limit of just how far reforms could be extended in 

India. It was also decided in a case in Britain that a husband 

had rights over his wife, regardless of consent or age 76
• In 

pushing through the Native Marriage Act of 1872, Keshu~ Chandra , 
Sen ·had solicited doctors advice for a suitable age for marrying 

girls. v~hile they advised 18-19 years of aq-e due to public 

····---
7) Kosamb.i 1 1991, p.186.3 • . 
") 4 Kosa.mbi, I 9 91 I p.l864 • . 
7• .. Kosarnbi, 1991, p.l857. 
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opinion, the act set the minimum age, at 14 years for females. 

However, the act only applied to those who chose to marry under 

it. So those married under religious or customary law were not 

subject to i e 7
• 

In realizing conflicts between texts, the government 

often chose texts in which women were less· favoured. For 

instance, according to Vijaneswara, Mitakshara law defines 

stridhan to include wealth from inheritance and property 

partition. However, in 1912, the Privy Council disregarded the 

and maintained that such wealth would not pass onto a woman's 

heirs upon her death, but onto the heirs of the persons from whom 

she inheri ted 78
• 

Contrary to the Brahmo Samaj in Bengal, the Mysore 

Brahmo Samaj was hesitant to support reforms like widow 

remarriage, and limited their activities to lectures and t~lks. 

And not only was the colonial government inadequate in enacting 

reforms, so were local governm€~nts like the Mysore princE~ly 

state. And when doing so, caste and class differences were hardly 

addressed.,. 9
• 'l'his was particularly problematic in tile case of 

Devadasis. In 1891 the Vrithant_!~ Chintamani noted that. some 

Devadasis of Madras were themselves very wealthy, owned their 

own property and paid large uums of taxes. It also expressed the 

·-----··--·--
77
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fear that the colonial qovernment \.V'anted to abolish the Devadasi 

system as it was a matriarchal, matr~lineal system of female 

empowerment. Upper-caste unease with the Devadasi system was a 

result of criticism from British missionaries 80 By 1911, Mysore 

had ceased to provide patronage to Devadasis, who were 

subsequently forced to seek other means of livelihood. And 

although they were a landed clasB, it was the British syste~ of 

encoding and hegemonizing select Hindu texts which posed female 

ownership of property as a problem. It was also the 

disempowerment of the Maharaja by the state bureaucracy which led 

to the demise of the Devadasi system. The state government also 

Inandated that as soon as Devadasi positions became vacant, they 

\vere not to be filled. Consequently, there was a dec line in 

Devadasi rituals performed in temples. The Mysore state 

government relied on agamiks to provide textual support for 

DevadaBi abolition. When this was not possible, the government 

cited female chae-,ti ty as a value emphasized by the Sastras. And 

so by providing sexual favours, the Devadasi was portrayed as a 

violator of dharma, thus making the state appear as dharma's 

saviour in abolishing DEwadasi practice. The government also 

ruled in various cases that land balonging to Devadasi~ were to 

be designated family and or temple property, despite the fact 

that it was tlte Devadasi and or her·female heirs who paid taxes 

on this So femtll.e ownorship of proper·ty became 

"d.i.srespectful" because it Wets a result of more liberal female 

"''. Ntiil·, 1994, 3159. 

st. Nair, 1994, p.p.3161-·3164. 
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sexuality, whereas lack of female ownership of property was 

"respectful" as it was the result of female chastity and piety. 

nevadasis were then reduced to the proletarian sex trade, and 

were subsequently then seen as a danger to society rather than 

as an adjunct. And the state was now able to grant women property 

rights which were not a threat to the patriarchal family 82
• 

While it has been argued that the prohibition of 

Devadasi dedication was a result of the secularization of law 

which gives the government the power to prohibit certain 

religious acts 83
• On the contrary the government's intention was 

to redefine appropriate religious expression in reaction to 

British missionary criticism and further that Devadasi abolition 

was not bolstered by non-religious arguments of rights or even 

public order, but instead religious parity and dharma. So 

appropriate religious expresoion was determined religiously, 

rather than secularly. 

By outlawing Devadasi dedication, the government was 

at odds in that its practice was seen as part of civil law which 

vms governed by religious text and custom. Yet issues like 
r 

pro~titution were addressed as criminal matters. The government 

was also reluctant to pass legislation for child protection which 

'.>Wuld exempt Devadasis from its purview, as doing so would in 

effect demarcate a line between prostitution which was and was 

------------
Nair,l994, p.Jl64-Jl65. 
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not approved. Bills regarding both these issues were proposed to 

various governmnuts, and rejectE1d on grounds that rescue homes 

for these childnm would be mana9ed by Christian missionaries. 

The Devadasi issue was again raised in 1922 by advocate Hari 

Singh Gour who believed that Devadasis were prostitutes, and as 

such were antithetical to Hinduism. He argued that their 

dedication prevented them from exer·cizing the choice to lead a 

more moral lifestyle. In response, the government amended the 

penal code to prohibit prostitution under the age of 18. In 1927 

Ramadas Pantalu from Madras proposed a bill to prohibit 

dedication of unmarried minor girls as Devadasis. The government 

responded by stating that the issue should be addressed by the 

IPC amendment rather than special legislation. Because the 

central government refused to pass laws sp~cifically outlawing 

Devadasis, provincial legislatures took it upon themselves to do 

so84
• In 1929, Muthulakshmi Reddy had moved a bill to outlaw the 

dedication of women to temples. The Mysore state government 

passed the bill in 194 7 without having to subject itself to 

criticism of religion in danger65 • Yet before the bill was 

passed, religion was the primary, if only, factor in the debate. 

Reddy pleaded that Devadasis conflicted with Hindu c6ncepts of 

purity. Devadasis responded by sending memorials to the 

legislature citing texts to suppcirt their status as worshippers 

of Vishnu and Shiva. They also claimed that their service was 

qriginally intended to be chaste and that only those practising 

84
• Jordan in Baird 1993, p.p.260-262. 

85 Jordan in Baird 1993, p.p.263-264. 
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prostitution should be punished ~ 6 • So Devadasis had to a great 

extent acquiesced to the new governmental pressure by redefining 

their role within the confines of what the government considered 

to be religiously acceptable in order to salvage whatever social 

and financial power they could 11
.
1

• 

Hari Singh Gour secured the Special Marriage 

(Amendment) Act of 1922, which legalized intermarriage between 

Hindus, Buddhists, Sikhs and Jain. Rai Saheb Harbilas Sharda 

Secured the Child Marriage Restraint Act of 1929. Deshmukh Saheb 

secured the Hindu Women's Rights to Property Act of 1937. Due to 

Vidyasagar's efforts, widow remarriage was legalized in 1856. 

Keshub Chandra Sen is responsible for the Native Marriage Act of 

1872 which raised the minimum age of marriage to 14 years for 

females and 18 years for males, made monogamy mandatory and 

legalized inter-caste marriage88
• Yet very little actually 

changed for women, and what did change was stringently controlled 

and restricted99
• This was so because the primary goal was not 

the upliftment of women, but rather the synthesis and sustenance 

86
, Nair, 1994, p. 315B. 

8
'. Jordan in Baird, 1993, p.264. 

On the contrary iu 19J 0 Bangalore Nagarathnamma, a 
Devadasj herself, publi.slwd hnr version of the oighteenth cHnt11t·y 
Radhika S'-"nt-v1anam by Muddu Palani, which basically outlined 
female sexual pleasure. Reformists responded iu a furore over the 
book's explicity. In respons.:~, thEl government IPC, (Nair, 1994, 
p.3164j. 
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of the conununity~ 0 • The upl.i.ftment of women was not seen aB a 

· · 1' t~·,n l f, but a necessary factor in the larger necess1ty 1~ and of - -

movement for- indt::!pendence 9 ~. 

The government's purpose in passing the Hindu Code Bill 

(HCB) was to move away from piece meal legislation passed during 

the late and early nineteenth and twentieth centuries and towards 

a comprehensive code for all. In-February 18, 1939 Akhil Chandra 

Dutta i.ntroduced a bill to amend the 1937 and 1938 HCL reports 

so that daughters would be granted inheritance rights. Most of 

the provisional governments were against it, and those who showed 

support felt it should not be rashly passed as "piecemeal" 

legislation. On November 2 2, 194 0 Datta requested a select 

committee be appointed to look into the matter. The government 

did not think it was good idea and instead proposed that a small 

group of learned Hindu lawyers further probe into the issue 92
• 

On April, 22, 1941~ the Federal court decided that both the Hindu 

Women's Rights to Property Act 1937 and the amended Act of 1938 
·' 

would not apply to agricultural land, but instead tp other 

property. In considering whether 1 unchaste 1 widows should be 

excluded from the Act the HLC cited many women who felt they 

90
• Chew, 1988, p.22. 

91
• Chew, 1988, p.4. 

92 1~ indu Law Conuni t U'!e ( HLC) He port Appendix VI Home Dept. 
Resolution 25th January 1941. 
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should'13 • The HLC contended that the reforms the acts sought to 

enforce affected other aspects of joint family succession, which 

were not adequately dealt with such as should a widow have the 

right to divest a widowed daughter-in-law by adopting a son? 

Should a widmv of a coparcenary son who has separated his 

residence from the family have the same rights of inheritance to 

his father's self acquired property as sons who are still living 

jointly as coparcenaries? The HLC also felt that provisions were 

not made to address the rights of widows of lower castes or to 

curtail will-making power so as not to disinherit widows or 

daughters. Members also admitted the shortcomings of relying on 

religious texts to enact reforms, such as the fact that these 

texts either did not address specific situations. or when they . 
did they contradicted each other. For instance, the author of 

Mitakshara law bolsters his argument for ~ son-less widow to 

inherit her husband's property by invoking Yajnyavalkya and 

rejecting the Manusmriti as the latter would not allow for her 

to inherit. Yet he cites the Manusmriti with regards to the right 

of a daughter's son to inherit from his maternal grandfather as 

Yajnyavalkya makes no mention of such right94 

So while the contradictions in the texts themselves 

could allow for such broad and often contradictory interpretation 

to support progressive reform,relying on them had their limits 

in that if none of them addressed a particular situation, the 

9J HLC Report, 1941, p.p.2-5 . . 
94 HLC Report, 1941, p.p.2-5 .. . 
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reforms if strongly supported could not be justified by religious 

doctrine~. And though the HLC heeded the pleas of women's 

cn·ganizations to revamp and codify personal law accor·ding to 

gender justice, the Co~nittee maintained that the means had to 

be moderate throuqh a codification of Hindu law fir·st 95
• So the 

corruni t tee's fin; t pr·ior i ty .,.,as to amalgamate the conununi ty. 

WhLll=~ Manu hardly recognizes ·women's rights to 

JnheriL<'"'tllCt~ Yajnyavalkya and Brihaspati argue that since \\'omen 

are the surviring half of their husb&nds, they cannot be 

divessted of property rights. In the 9th century A.D. Visvarupa 

also wrote that widows of sons and grandsons should have 

inheritance rights as they repre3ent the surviving halves of 

thei1 husbands 96
• ~rhough Manu does support inheritance rights 

for daughters, many who completed the HLC's questionaire did not 

support her equal rights with that of sons as she was given 

preference to her mother's property as per the 1937 and 1938 

Acts. Whereas, sons had no such rights in his in-law's 

property97 

The conunittee recommended that a widow's chastity be 
; 

made- a ground for disqualification only when her husband made 

such a stipulation in his will, or when it was questioned in 

court proceedings to which husband and wife were both parties. 

9 ~~ HCL, Report, p. 5 . . 
96 HLC, Report p.9-ll. . 
97 HLC, Report, p. 13. 
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While a widow's right to J.nherit as a coparcenary was enacted by 

the Acts, n~ court to this date classified whether this right 

left her as tenant-in-conunon, 01· as an actual coparcener w.i. th 

rights of survi vorship98
• 'J'be fe:h~ral court took the view that 

the 1937 Act vias not properly passed as it did not go through the 

proper channels of the general and provincial legislatur.es 99
• On 

federal 18, 1939 , Akhil Chandra Dutta introduced a bill to amend 

the 19 3 7 and J 9 J H acts so that daughters would be granted 

inheritance rights. Most of the provincial governments were 

against it, and those who showed some support felt it should not 

be rashly passed as "piece meal" legislation100
• In allocating 

rights of succession to daughters, religious duties and services 

of sons were taken into account in that the sons were still given 

double the share of daughters because they had to settle the 

daughters' marriages in the absence of their father, offer pindas 

to their ancestors and perform shradhas 101
, To those outside the 

HLC, preservation of patriarchy was more important than adherence 

to textual law. For instance, Pandit Bulagi Ram Vidyasagar, 

President of the Anti Hindu Code Committee of Amritsar was 

opposed to reform of the Mitakshara laws, but also felt that even 

if the Mitakshara recognized a minimal right of inheiitance of 

daughters, such rights should not be granted , 102 Furthermore 

98
• HLC Report, 1941, p.14. 

99
• HLC Report 1941, pp.lS. 

1
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0
• HLC Report 1941, Appendix VI. 

101 HLC Report 1941, Appendix-! in the Federal court, p.26. 

1 'J". HLC Report, 1947, p.7. 
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some of these. o1~ganizati.ons were more intent on the communal 

preservation of the community than on the reform of personal law· 

Organizations like the Maheshwari Sabha, for instance, who were 

either against the Bill or dubious a~out it, felt that only Hindu 

members of the legislature should be allowed to vote on it
103

• 

Hith regards to the di.st1~.ibution of agricultural land, the HLC 

felt. that such land should be handled by laws specific to 

agricul tur~ 104 • The committee also justified giving the 

daughters half a share of the sor.s in the father's property by 

giving her double the share of the son in the mother's 

property 105
• ' 

The HU~ was conunisHioned t.o address marital rights. One 

of the g~ound on which mandatory monogamy as opposed was that 

those Hindu men who would wish to marry again would covert to 

Islam. On the other hand Mrs. Ambujammal of Madras felt that if 

it was not secured, many Hindu women would become Christian to 

secure it. The HLC refuted such claims by pointing to the Madras 

Marumakattayam Act which enforced monogamy upon certain 

communities, which as a result did not practice a high rate of 

conversion to evade the Act 106
• Apparently communal preservation 

I' 

of the corrununi ty was given first priority on both sides of 

reform. The argument put forth for divorce also ran on communal 

103
• HLC Report, 1947, p. 7-8. 

104
• HLC, Repo1;t, 1947, p.9. 

105
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106
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lines in that it was claimed that many Hindus convert to 

Christianity or Islam in order to obtain a divorce
107

• In 

response the HLC proposed provisions for divorce, but also 

claimed that even where divorce was accepted by custom or legally 

allowed, it has been rare and infrequent, and practised only in 

•JXtl·emo cases 10!'. l\<JLd n, tho priority was not Jaw reform tor i LH 

own sake, but. for the sake of hegemonically preserving the 

community. 'I' he HLC supported the enactment of civil marriages 

within the cede so as to give a 1:ight to Hindus to divorce and 

s imu lt.aneous ly Ju::~ep them from converting to other religions 1''
9

• 

The HLC was urged by many to exclude converts and their 

descendants from inheriting from Hindu relatives and argued that 

if one should want to reconvert to Hinduism in order to inherit 

he would have to do so before the process of succession began 

and would have to be able to prove that he is actually Hindu for 

a minimum amount of time. The committee found itself in a dilenuna 

in that if this restriction were not imposed, thenm logically it 

would follow that non-Muslim relatives of Muslims would then be 

able to inherit from their relatives which is not permitted in 

Muslim personal law110
• While the committee supported the right 

of widows to full estates, they also felt that widows should have 

to appeal to the courts to determine whether or not they had 

10'1 HLC Report, 1947, p.22. . 
108 HLC Report, 1947, p . 24. . 
109 HLC He port 1947, p.32 . . 
11C' HLC, Report, 1947, p.27-29 . . 
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genuine· need to sell land from their inherited estateS
111

• So 

even if a woman was granted full ownership as per HLC 's own 

suggestion, she would be subject to restriction not applied to 

men. 

Dr. Dv:arkana th Mit ter seemed to be the only member 

voicing d.iBsent from the Bill, his reason being that the majority 

of the respondents to the C~runittee's questionnaire objected to 

reforms. This majority argued that there was no religious 

sanction for reform and unification, and further that an ill-

representative qovermnent was in no position to enact reform112
• 

The respondents objected to daughters' rights to inheritance as 

such would result in excessive fragmentation of family land and 

.i.ntt·odiJL:l~ ''oul~:i i.dot"S i11Lo thu ft.111lily". Others a1·gued that such 

rights would also "Islamici.ze" Hindu customs 113
• They also felt 

that widows should not be given absolute rights of inheritance 

of their husbands' estates, as this would take land away from the 

Eamily 114
• Mitter himself objected to mandatory monogamy as it 

111as unnecessary since most Hindus were monogamous 115
• He was 

also opposed to intercaste marriages and provisions for divorce 

in sacramental marriages as they were contrary to religi'~us texts 
; 

and also created undue hardships for divorced women. As such, he 

111 HLC Report, 1947, p. 31. . 
112 HLC Report, 1947, Appendix IV, 49. . p . 

ll.l HLC, Report, 1947, Feb. 29, 1945 . . 
114 HLC Report, 1947, Feb. 29, 1945, p.l39 . . 
11:1 HLC Report, 1947, Feb, 29, 1945, p.l51 . . 
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felt that divorce should be handled by the civil marriage 

acts 116
• 

However, despite Hitter's objections, the Commit tee 

proposed a Bill to be effective from January 1, 1948. This Bill 

among ot.her thing sought to exempt agricultural land from 

intestate succession, as well cts land which was customarily 

inherited by a single heir. Hindus governed by the 

Marumakkattayam Aliyasantanam, or Nanmbudri systems of the South 

wen.> also to be exempted from the Bill's provisions for intestate 

succeHBion: 17
• 'J'be l3ill would requin:.J saptapadi for sacramental 

marriages to be n~cognized as such118
• 

In cases where an assessor would have to be appointed 

by the court to ascertain the validity of petition for nullity 

or dissolution of marriage, or separation, he would have to be 

a Hindu 119
• A husband would retain guardianship of his wife. A 

mother would only be given primary guardianship over a child if 

the child was illegitimate120
• Hindu men would retain the power 

116 HLC Report, 1947, Feb. 29 1945, 175. . p . 

117 HLC Report, 1947, Feb. 29, 1945, p.181-183 . . 
118 HLC Heport, 1947, Bill of Hindu Code effective 

Jan.1, 1948, p.52. 

119 HLC Report, 1947, Bill of Hindu, Effective Jan.1, . 
p. 64. 

120
• HLC Report, 1947, BiJ.l of the Hindu Code Effective 

Jan.l, 1948, p.70. 
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to permit or forbid their wives from adopting after their 

death 121 • A widow would also relinquish the right to adopt if 

she were to remarry, or if the son of her husband were to pass 

away, leaving a widow and or a son 122
• 

Although the Bill did not intend to enact reforms 

significantly different from reform laws iti existence, it did 

spark extensive and inconclusive debate amongst the Constituent 

Assembly. Mitakshara law only recognizes the father, son, 

grandson, and great grandson as coparcenaries. It, however 

recognizes the right to personal property and the right to will 

such prope_rty away. Ambedkar SOLlght to codify the Dayabhaga 

r;ystem which would allow ono to h0ld personal property and also 

to dispose of it as he so chooses. He also wanted to give widows, 

daughtors, and \"idows of dec~lased sons equal rights to 

inheri~ance, as well as gra11ting daughters half the son's share 

in thE~ father's personal property. As of this time both the 

Dayabhaga and Mitakshara schools only permitted women to inherit 

depending on their financial or marital status. According to the 

qayabhaga system, the father inherited before the mother. 

Ambedkar sought to reverse this. He also wanted to co"f1solidate 

the·various classifications of stridhan into one and advocated 

sons to receive one halt of the daughter's share in stridhan 1 '-'. 

121
• HLC Report, Bill of Hindu Code Effective Jan. 1, 

p.71. 
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Furthermore, instead of revamping the traditional provisions for 

maintenance, which obligated beneficiaries to maintain dependents 

of the deceased, he wanted to obligate husbands to maintain their 

wives, even if they were living separately. He also sought to 

validate marr1ages of castes. Ambedkar was also a strong 

proponent of mandatory monogamy and felt that a dissolution of 

marriage should be permitted on four grounds : 1) impotency, 

2) sapinda, 3) lunacy, and 4) fraud. At the same time children 

of these ~arriages were not to be classified as illegitimate. He 

proposed to legalize seven grounds for divorce : 1) desertion, 

2) conversion or apostacy, 3) soliciting or engaging in 

prostitution or adtiltery, 4)lunacy, 5) fatal leprosy, 6) venereal 

diseaAe and 7) cruelty. He further advocated that a husband be 

required to secure his wife's permission for adoption and that 

widows be allow<~d to adopt if their husbands left written 

permission via a deed or will 124 • 

Responses to Ambedkar's proposals varied from partial 

or conditional acceptance to acrimonious opposition. Dr. 

B.Pattabhi Sitaramayya, while theoretically supportive of 

-broadening inheritance rights for daughters, felt the~ would be 

difficult to implement as the majority of Indians were very poor, 

and such rights would only partition family property even more. 

Yet he felt widows should be allowed to adopt if they were given 

oral permission by their husbands. His reasoning was that widows 

usually intended to adopt to accomplish what their husbands 

U4 . CADL, Vol. V No,4 April 9th 1948, Column 3630. 
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couldn't - to continue the family lineage 125
• 

Naziruddin Ahmad opposed the Bill categorically, as it 

was not in agreement with the findings of the HLC report. He also 

contended that massive litigation would ensue if women pursued 

these newly acquired rights. What would then result was the 

fragmentation of the Hindu joint family, and leave Hindus in the 

same poverty stricken state as Muslims 126
• 

Hansa Mehta felt that though an improvement, the Bill 

was still a far cry from the principles of gender equality as 

enshrined in the fundan~ntal principles of the Constitution. She 

proposed that daughters and sons have an equal share in the 

mother's and father's property, and that ·husbands and \\lives 

should have equal shares in each other's properties. She also 

raised the point that the fear of land fragmentation was only 

raised with reference to daughter's inheritance rights, and yet 

it could also happen if there was more than one son. To prevent 

land fragmentat.ion, she suggested it either be sold or 

collected 127
• Yet even Mehta could not avoid invoking the non-

secular J_n that while the Bill proposed that in cases of 

desertion, the deserted spouse had to wait five years before 
; 

being granted a divorce, Mehta cited the Narada smriti to argue 

that a woman only had to wait five years if she had children. 

Otherwl se, she only had to wa.i t three years. Mehta, however, 

125 . CADL Volume V, No.4, April, 9th 1948, Column 3637- .liR 

126 . CADL, Vol. V, No.4, April, 9th 1948, Column , p. ~ 
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still maintained a more progressive stance than the others in 

that Bhe felt both parents should be co-guardians of their 

children. She added that adoption should be based on secular law, 

as India was a secular state. And children should not be adopted 

solely for the well-being of the family lineage 128
• 

Shri Ram Sahai of Gwalior State opposed Mehta's 

arguments for inheritance rights on grounds that they 

contradicted the Dharmasastras, and also that more rights would 

be conferred upon women as they would then have rights in their 

own patrimony as well as their in-laws' estates, wherea::; men 

would not have such rights in their wives' or in-law's 

properties !;' 9
• 

Degum Aizaz Rasul supported the Bill and acknowledged 

Lhat dHspite provisions Jn the Sh;n~.iat Act to the contrary, most 

Mus lim women w.:;1 re denied their i nheL·i tance rights. So lf this 

Bill was enacted, Hindu and Muslim woman would be at par, if only 

on paper 130
• 

Rohini Kumar Chaudhuri argued that the Bill "should be 

entitled the Hindu Women's Code, as it addressed them only, and 

this contradicted secular principles. He opposed the Bill as it 

did not consider India's mul t.ifarious customs and usages and felt 

128
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129
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should inatead be a more compn~hensive code for all 

cc.•mmunities 131
• 

Dr.S.P.Mukerjee argued that the Bill should be made 

mandate>ry for all Indians. Hr= also felt that most of the 

oppo~~i t ion came from Mus l.im members like Ahmad. He accused the 

govenuHent of deliberat€~ly ignoring reform in Muslim personal 

law. Yet Mukerjee was also ambiguous about the scope and extent 

of the Bill. For instance, although he opposed legalized divorce 

c:.nd felt monogamy should be enforced on all citizens, he 

simultaneously argued for the code to be optionaP 32
• 

Stir i. B. V. P. Sinha opposed Hookerjee' s arguments against 

change. In his arguments against polygamy he cited the 

Yajnyavalkya, Manu, and Apasthambha which allowed a husband to 

take a second wifo under mitigatinq circumstances. He also cited 

the Na1~ada and P~rashar to bolster his claims for wives' rights 

to talce on a St3CC>nd husband. He waH in favour of divorce as not 

p..:~rmi t Ling it would compE~ l pE:ople l.o convert; hence outlawing it 

w·ould lead to the demise of Hindu society. He was a proponent for 

a uniform Hindu law to rna i nta in Hindu society and ethoB133
• 

Yet even ardent reformer:J had their limits. Ambedkar 

conceded that agri cu l tura 1 property should be left up to the 

131
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132
• CADL, Vol. V No. 4. April 9th 1948, Column 3649. 

1 .1". Parliamentary DebatHs, Vol. XV, Part II, Sept. 17, m. 
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during the colonial period because the reformers themselves were 

lawyers who wore educated i11 English law, and therefore viewed 

the issue of personal law through the same scope as the 

British137 • The reformers asserted the need for uniformity in 

Hindu personal law without explaining why. Those who questioned 

them on the matter were dismissed by Nehru and other self

proclaimed progressives as reactionaries. It was believed by some 

opponents of the Bill that community-based ·law would be easier 

to implemont 138
• Rohini Kumar Chaudhari gave the example of the 

Khasi community which grants full inheritance of the parental 

home to the young(~st daughter. 

Furthermore, no reason was given as to why the Hindu 

Minority and Guardianship Act of 1956 was passed when there was 

already existent the Guardians and Wards Act. The Act of 1956 

also introduced the British concept of 1 natural guardian 1
, which 

made a dis tine tion between 1 caJ:e and ·custody 1 and absolute 

guardianship 13 ~. So this 'reform I was not intended for the 

purpose of refonnn, but to conglomerate a community and set it 

apart from others, and cons~:~guentJ.y communalize the entire .Lssue 

of famJ.1y lmv roform and gender justice . .hnd the British process 

which was incorporated served to conglomerate two different 

patriarchies. While arnendm•~nts were proposed to grant mothers 

custody of children up to the age of 12 or 14 years, Pataskar 

----·-----
137

• Parliamentary Debates, Vol. XV, Part II, Sept. 18, NiL 

138
• Kishwar 1 1994, p. 2146. 

139 Kishwar, 1994, p. 2147. 
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during the colonial period because the reformers themselves were 

lawyers who were educated in English law, and' therefore viewed 

the issue of personal law through the same scope as the 

British 137 • The reformers asserted the need for uniformity in 

Hindu personal law without oxplaining why. 'l'hose who qtHHitintH'd 

them on the matter were dismissed by Nehru and other self-

proclaimed progressives as reactionaries. It was believed by some 

opponents of the Bill that community-based ·law would be easier 

to implement 138 • R.ohini Kumar Chaudhari gave the example of the 

Khasi community which gr·ants full inheritance of the parental 

home to the youngest da~ghter. 

Furthermore, no reason was given as to why the Hindu 

Minority and Guarclianship Act of 1956 was passed when there was 

already existent the Guardians and Wards Act. The Act of 1956 

also introduced the British concept of 'natural guardian', which 

made a dis tine tion between I canl and custody 1 and absolute 

guardiansh.ipu9
• So this I refor·rr:.' was not intended for the 

purpose of refouns, but to conglomerate a community and set it 

apart from othen:~, and consE~quently conununalize the entire issue 

of family law r&form and gender jLstice. And the Britiih process 

which was incorporated served to conglomerate two diffE:Jnmt 

patriarchies. While amendments W•?re proposed to grant mothers 

custody of children up to the age of 12 or 14 years, Pataskar 

1)1 . Parliamentary Debates, Vol. XV, Part II, Sept. 18, m.. 
l.irl Kishw.u·, 1994, p. 2146. 

139 Kishwar, 1994, p. 2147. 
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with maintenance payments would also not be a criminal offense, . 
thereby compelling the wife to drag the husband to court, rather 

1 . . h . t 141 than seeking restitution via the po 1ce 1n sue 1ns ances . 

As early as 1945 the HLC recommended that women be made 

coparceners. Under Ambedkar the Rau Committee sought to abolish 

the Mi takshara coparcenary system and replace it with the concept 

of inheritance by succession. This met with tremendous opposition 

and the Mitakshara system recognizing only males as coparceners 

was kept intact. Those who fell under the matrilineal systems of 

the south were also sought not to be exempt from this new code. 

When K.C.Sharma suggested that women be made coparceners in 1956, 

Pataskar rejected this proposal. The Hindu Succession Act that 

was passed allowed state governments to enact legislation 

preventing land fragmentation, even if such laws deprived 

daughters of inheritance. Men and women were also to have 

different its of heirs. For instance. while a woman's in-laws 

\vere given priority over her par•;lnts, a man's in-laws were not 

even mentioned. 'I' his digressed f.rom the traditional stridhan 

system as practised and or encoded in various sastras which were 
~-

not mentioned. While there was extensive,debate over the rights 
"' 

to residence and maintenance of daughters who were deserted, the 

same \vas not ElV<~n rr~t~n tionHcl of sons. And though this right was 

opposed by PataBkar, it was •:1vc~ntually incorporated 142
• 

111
• Kishwar, 1994, p.2153. 

142
• Kish\var, 1994, p.2153-2154. 
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with maintenance payments would also not be a criminal offense, 

thereby compelling the wife to drag the husband to court, rather 

than seeking restitution via the police in such instanceS
141

• 

As early as 194 5 the HLC reconunended that women be made 

coparceners. Under Ambedkar the Rau Committ~e sought to abolish 

the Mitakshara coparcenary system and replace it with the concept 

of inheritance by succession. This met with tremendous opposition 

and the Mitakshara system recognizing only males as coparceners 

was kept intact. Those w~o fell under the matrilineal systems of 

the south were also sought not to be exempt from this new code. 

When K.C.Sharma suggested that women be made coparceners in 1956, 

Pataskar rejected this proposal. •rhe Hindu Succession Act that 

was passed allowed state governments to enact legislation 

preventing land fragmentation, even if such laws deprived 

daughte1:s of inher·i tunce. Men 'tnd women were also to have 

dif feren L its of heirs. For inst . .a.nce. while a woman's in-law~] 

were given priority over hHr par•mts, a man's in-laws were not 

even mentionf~d. 'l'h.is digressed from the traditional stridhan 

system as practised and or encoded in various sastras which were 
/ 

.not mentioned. Hhile there was extensive debate over the rights 
" 

to res J.denc£~ and maintenance of daughters who were deserted, the 

same \otaS not evGn mentioned of sons. And though this right was 

opposed by Pat:askar, it was eventually incorporated 142
• 

111
• Kishwar, 1994, p.2153. 

14 ~. Kishwar, 1994, p.2153-2154. 
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Another disputed issue was the right of the father to 

will away as much property as he wished. Though not even 

recognized by Mitakshara law, Pataskar bolstered his argument for 

such provision by arguing that those who don't wish to be 

governed by it would be able to opt for the existing Mistakshara 

system143
• 

Because the Hindu Code Bill was justified and advocated 

by various members of the HLC and Ambedkar, despite popular 

opposition, it could be argued that this was the first sign that 

gender rights were to be equated with human rights which should 

not be subjected to the will of the majority at the cost of the 

minority. And despite his inegalitarian view, Pataskar, like 

Ambedkar, also showed an inclination towards equating gender 

rights with fundamental individual rights in that he sought to 

pass the Hindu Code Bill because even though he admitted that 

most women would not support these reforms, they were 

nevertheless necessary for society, and perhaps more so to 

protect those few women wh~ would avail of them. 

That the first report attempted to justify reform on 

the basis of ancient Hindu tradition and custom144 proves that 

whife religion may establish a moral framework and derive laws 

from this framework, change of these laws into various customs 

is of human agency and therefore reform cannot be efficacious via 

religious doctrine and institutions. 

143
• Kishwar, p.p. 2154-2155. 

144
• Kishwar, p.p.2154-2155. 
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In modifying the Bill prepared by the HLC, the Joint 

Committee relied on the interpretation of Golap Chand Sarkar 

Shastri to argue that Vedic texts had all along been 

misinterpreted by the courts, a~d further that these texts should 

be given absolute supremacy as they did not exclude daughters 

from equal inheritance rights as sons 145
• 

Opponents of the Bill argued that because the British 

did not undertake such drastic reforms, the independent 

government should not be able to do so either. They also 

maintained that the state's interference would only stagnate the 

natural evolution of Hindu Laww. Yet there seems to be no 

evidence that this natural evolution would lead to a gende1· 

egalitarian soc!inty. Renuk.'.l Ro~· herself admitted that the 

denigrated position of women waH the result of this natural 

evolution. Proponents of the Bill argued that since other aspects 

of Hindu law addressed in ancient texts had been replaced by 

modern state law with no opposition, there was no reason for laws 

regulating tho family to rema:in stagnant 14
'. Reforms were 

eventually accepted because proponents made clear the intention 

of changing customs rather. than text 148
• Ambedkat opposed 

; 

allowing customary practice to co-exist with enacted lavTs as 

145 Kishwar, 1994, p.2156-2157 . . 
146 Parashar, 1992, p.85 . . 
147 Parashar, 1992, p.88 . . 
148 Parashar, 1992, p.58 . . 
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. ' . l the power of narl iament149
• While doing so would d1m1n1sl ~ • 

t . tl was never attempts were made to retain customary prac 1ce, 1ere 

any debate on why some were saved and some were not 
150

• 

Though the HCL agreed that a wife becoming a concubine 

to another man would be sufficient grounds ·for a husband to 

petition for divorce, they could not come to any consensus as to 

whether or not a wife should be allowed to so petition if her 

husband kept a concubine 151
• Despite Renu Chakravarty' s 

arguments for cruelty and desertion made to be grounds for 

divorce and not just judicial separation, Pataskar and others 

refuted on grounds that unnecessa·ry divorces would ensue 152
• 

Chakravarty also pleaded against maintenance being subjected to 

women's chastity in that in order to evade maintenance, false 

charges could very easily be fabricated against women. Yet 

Pataskar, although acknowledqing this as a very real possibility, 

maintained the chastity clause, as it was usual in such 

cases 153
• 

The ,:roint Committee and the HLC provided various 

reasons for a widow's right to absolute ownershi'p of her 

husband's estate sucl1 as t't- she 1·~ capable f' d1'spos' f } . _ . . . . "' : o 1ng o. 1er 

----
149 Parashar, 1992, p.93 . . 
150 Parashar, 1992, 94 • . 
151 Parashar, 1992, p • 95 •• . 
l •, l Pl:lrashar, 1992, p.99 • . 
l ~).) Parasha.r, 1992, p.l07 • . 
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stridhan property as she wished , then she should be granted the 

same right to do so with her husband's estate. Yet none of the 

arguments cited issues of gender equality and justice154
• 

Opponents of the Bill also felt that it was not fair 

that the consensus of those who stood to benefit from the reforms 

(women) were being heard, but not that of tnose who stood to lose 

(men) ls5. 

While everything from global consensus to the 

Constitution to the Smritis were invoked to plead for daughters 

rights to inheritance, these factors were not considered in 

determining tho degree of her share156
• Although the right of 

sons to partition natal homes upon inheritance was not limited, 

the right of daughters to do so was in that only unmard.E~d, 

divorced or vlidowecl daught(~:cs had a right of residence in the 

nat.al home, and still had nc) absolute rights to partition it. 

The government justified this clause by arguing that once a 

dauqhtor· was rnan:ied, she'd be more inclined to act in the 

.intEHOl!lt.s of hor husband, and so could not be trusted 157
• 

Though Pataskar purported not to be relying on the 

Smritis as the sole criteria for adopting a daughter, he 

---
l ~\ 4 Parashar, 1992, p.llO. . 
155 Parashar, 1992, p.l17 • . 
156 Parashar, 1992, p.ll8 • . 
1~7 Parashar, 1992, p.119 • . 
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simultaneously argued that this right did not conflict with any 

.religious tenets 1 ' 8 • HH also argued that while adoption by 

husbands was relevant to the maintenance of society, that of 

wives was not and so should not be inclined159
• He reinforced 

the view that fathers should remain the natural guardians of 

legitimate children, whereas mothers should remain the natural 

guardians of illegitimate children 160
• 

The AIWC also fell in line with the government's p1ece 

meal attempts at personal law reforms in that they also ignored 

issues of matrimonial property and women's economic 

independence 161
• For instance, women's divorce rights were 

limited in that although they could petition for divorce on more 

grounds than .in the past, they weren't given equal property 

rights with regards to natal or matrimonial property. Yet they 

were to bA equa l1 y liable for maiutenance upon divorce 162
• 

Furthermore, even though polygamy was prohibited, only 

the wife could file a charge againut her husband to that effect. 

So if she did not or could not sue her husband, he was not to be 

held criminally liable for bigamy 1
r,J. 

-----·----·~·~·---------- .. ,,. __ 
15& Parashar; 1992, p.121 . . 
159 Parashar, 192, p.l22 . . 
l.60 Parashar, 1992, p.l29 . . 
161 Pa.rashar, 1992, p.130 . . 
J.62 Para.shar, 1992, p.l30 • . 
163 Parashar, 1992, p.131 . 
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Moreover, the passage for the Hindu Code Bill proved 

that reforms via personal law raised rather than resolved issues 

of community and communalism. While some repeatedly objected to 

the participation of non-Hindus in Hindu law reform, the 

government did not reprimand such accusation~, but rather 

sJ.lently condoned themt 64
• In other words, the government 

action as well as inaction only served to communalize the issue. 

And when Buddhist~ in Madras protested to being included in the 

purview of the Bill and wanted to be governed by Burmese Buddhist 

law instead, the government responded by arguing that due to the 

lack of protest from other Buddhist communities in the country, 

they would all be governed by the Hindu Code Billu5
• Had the 

government instead proceeded towards a uniform civil code it 

could have invoked sovereign jurisdiction as a reason for 

govc~rning family laws of various communities within the state 

boundaries. Yet, because it proceeded to define communities via 

~tate enact€d personal laws, it cr•:;ated a discourse which left 

no option for groups or individuals to define themselves. The 

government also justified its inclusion of .Sikhs on th~ legal 

tachnicality of stare decisis, a decision made in the recent past 

\~Jhich tJ 11 then had not been al tcred166
• so not only 

/ 

was the 

governmHnt 1 s int~Hl ti.on hegemonic and Hindu chauvinist, but its 

pattern of hegemony was inconsistent. 

-··---·-···-----
u;

4
• Parashar, 1992, p.l32. 

If·'' P.·tt'dHhctr, llJlJ2 1 p.lJJ. 

166
• Parashar, 1992 136 I p • ) o 
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AmbiguiLy on the part of the government reflected the 

fact that Nehru himself, although a staunch refo.rmist, was not 

clear about the process of reform. He himself said '',no people, 

no group, no conmmnity, no country has eve~r got rid of its 

disabilities by the generosity of the oppressor •••... the women 

of India will not attain their full rights by the mere generosity 

of the men of India, they will have to fight for them and force 

their will on the men folk before they can succeed. Rather than 

initiating drastic or revolutiona .. ry reform at the top, Nehru 

believed that change would have to be a product of a gradual 

process of education and modernization 167
• 

While the Karachi Congress of 1931 predominantly 

supported the fundamental rights resolution, most of its members 

were later vehemently opposed to the idea of a uniform civil code 

or a Hindu Code Bill. In 1931, they wanted to prove to the 

British that at some level they were more progressive and 

therefore capable of self -rule168
• However, after independence, 

their sexist and misogynist prejudices became very clear in the 

debates over the Hindu Code Bill 169
• So women in the nineteenth 

century as well as during the struggle for independ~~ce were 

used· merely as pawns for men's political mileage. Because o:f 

such wide::;prtilad OfjpoHiti.on, NE:hn1 docided to pass the Hindu Code 

BU.l in four nep.'lrate acts. Hmvc~vor, due' to the real poU..U.c, 

1
.;

1
• P<:~rashar, 1992, p.l36. 

l.6d .Parashat·, 1992, p.lOH. 

169
• Parashar, 1992, p.p.l02-103. 
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Ambedkar resigned in 1951, frustrated not only with the political 

opportunism expre~sed by politicians in the pre- and post

Independence periods, but with Nehru's lack of sincerity on the 

issue and the lack of support he got from him throughout the 

debates 170 • The intention, then to steer away from piece meal 

legislation actually led to it in the end. 

Groups opposing the Hindu Code Bill were conservatives 

in the Congress like Vallubhai Patel and Rajendra Prasad, Hindu 

fundamentalists like Deputy Speaker Ananthasayanam Ayyangar who 

advocated polygamy in cases where couples were not able to have 

children, the Hindu Mahasabha and its women's wing, Sikh 

representatives who did not want to be included in the Hindu 

fold, Muslim rHpresentatives lik~~ Naziruddin Ahmed, and women 

representatives like Sucheta Kripalani who felt the Bill was not 

extensive 2nough in reformm. Because, only Hindu personal law 

was sought to be reformed and that too, only for Hindus, 

N.C. Chatterjee arqued, "Why not frame, if you have got the 

courago and wisdom to do it, one uni-form civil code? Why are you 

thE~n proceeding •rrith this cotnmun.:·.l l'~g.islation?" 172 Prasad felt 

t:he .is ~JUe shou.ld be determined by the national ele'ctions 173
• , 

Monogamy was opposE-~d on many grounds, the most vocally expressed 

of which was communal in that if solely imposed on Hindus, it 

------· 
l 7•) Som, 1994, p . 167. . 
171 Sam, 1994, p . 160. . 
172 Som, 1994, p.l69 . . 
17J Som, 1994, p.171. . 
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would allow the Muslim population to multiply faster than thH 

·Hindu population 174 • It waa also not clear what constituted 

being essentially Hindu. For instance, Hindu Mahasabha' ites like 

S. p. Mookerjee were opposed to more liberal customs in the 

South 175
• 

Women also bought into their own oppression in that the 

Akhil Bharatiya Mahila Hindu Mahasabha sent a representative to 

Viceroy Lord Warrell to request him to remove feminist activist 

Renuka Roy from the Bill's proceedings. Feminists, too, had their 

limits in that Renu Chakravarty cautioned against exaggerated 

feminism •t~hich \·JOuld only impede the cause 176
• 

Nehru L>el ievod that while tha repercussions of 

modernity on the family ''rampant" in the West were unavoidable 

in the process of modernization, he did not feel that they should 

serve to evade reform 177
• lie als<> realized that conservativHs 

1 ike the Hindu Mahasabha w1~ro exploiting the issue of communalism 

for their own poU.tical gains 178
• Yet he was the one who gave 

them the i.ssue to exploit by framing ·the entire debate on reform 

on .re 1 igious, conmtunal, and communi. tar ian grounds. 

-~----- .. ,..~ .. -·---
l7·1 Som, 1994, p.171. . 
175 Som, 1994, p.p.172-173 . . 
176 Som, 1994, p.l74 . . 
177 Som, 1994, p.p.l74-175 . . 
I 7H Som, 1994, p.l76 . . 
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There are a 1 no doubts aa to Nehru' t:1 since d. ty. ill Ll1rt t 

he not only succumbed to the political pressures of those 

conservatives like Prasad, but also rarely if ever publicly 

svpported Ambedkar 's efforts 179
• While Anibedkar, sought to 

radically change Hindu society by steering away from a 'Hindu 

ethos', Nehru felt that it was this very 'ethos' which could 

enable Indians to adapt to change 1110 

Because of Nehru's piece meal tactics, major loopholes 

remained J.n the Bill, such as the fact that while the Hindu 

Marriage Act required all marriages to be registered, marriages 

not registered were simultaneously not to be declared invalid. 

Furthermore, while daughters who were married, widowed, or 

separated were allowed to reside in their natal home, they 

weren't allowed to partition it until the sons agreed to 

partition their share 181
, And though Nehru saw to the Bill to 

be a symbolic step towards reform as it was optional and not 

mandatory, those with the option were male , while those most 

affected were female. 

Hindu ''tolerance", according to Dumont like all other 
I 

s trateq i<"2s of "tole ranee" by othf:!J: r·Hligious institutions, always 

presunH:)H a hiernr.chical ranking 182 and a biased and subjective 

179 Som, 1994, p.l80 . . 
lRO Scm, 1994, p. 179 . 

18 I Som, 1994, p.l82 . . 
16~ Som, 1994, p.l83 . . 
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frammvork of judgment. While Baird maintains that law makes tho 

distinction between the legal and the religious 183
, it can also 

be argued that religion too makes a distinction between the legal 

and the religious, more specifically religiously moral. The Hindu 

Code Bill distinguishes bE3tween Hinduism as a religious and legal 

category. For instance, the Hindu Succession Act of 19 56 appliE~s 

to anyone who is not a Muslim, Christian, Parsi, or Jew, as well 

as those who otherwise would not have been governed by Hindu 

1aw184
• So Hindu law as such has nothing to do with personal 

religious conviction. In no "Hindu" texts is there any mention 

of a greater Hindu consciousness or Hinduism185 Modern discourse 

has, however, assumed that these texts represented historical 

reality, while these texts wtn·e actually followed by a mino1:ity 

of people. This is what left the Constituent Assembly and the 

courts with the task of defining "Hinduism" and "Hindu", and to 

what and when such terms should apply186 And in so doin_g it 

has actually served to exclude certain customary laws of certain 

groups by defining and categorizing groups on the basis of 

inclusion or exclusion of Hindu law. So now it is the onus of the 

individual to prove that Hindu law should not be applicable to 

him. Hence the individual has to redefine him self within the ,. 
ccnfines of the state. 

IB.l So.m, 1 9 9 4, p. p. 1 B 6. 

1 8 
·• • S om , 1 9 9 4 , p • 1 8 7 • 

Som, 19q4, p.IB9·-190. 
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The priority of the government in passing the Hindu 

Code Bill was to conglomerate and hegemonize a majority 

community, rather than to reform family law for the benefit of 

women. For instance under the Hindu Marriage Act of 1955, if 

after marriage one spouse converts to another faith, the other 

spouse reserves the right to sue for divorce on grounds of 

apostasy. According to the Hindu Succession Act of 1956, if both 

parents convert to another faith, then automatically so do the 

children. Consequently the children cannot inherit from a Hindu 

relative unless they reconvert. The Hindu Minority and 

Guardianship Act of 1956 stipulates that if either parent has 

renounced Hinduism, he automatically relinquishes his right to 

guardianship. And the same condition is applied to a husband's 

guardianship rights over his wife. According to the Hindu 

Adoptions and Maintenance Act of 1956, if a Hindu husband wants 

to adopt, he neYds his wife's permission only if she is Hindu. 

Hindus can also only adopt Hi.ndus. And if the person adopting has 

a Hindu son, grandson, or great-grandson, then he cannot adopt 

a son. But if non-e of these three are Hindu, then he can adopt 

a son who is Hindu. The saraE>. rulH applies to the adoption of 

daughters 1 il 7 

'l'he Hindu Ma t.Tiag€~ Act of 195 5. does not require 

ccmsEm1: for a marriago to be~ valld 169
• Sc; conceivably a ttmrnan 

can be forced into a marriage without being able to dissolve it 

l H'l Smith, in Baird, 1993, p.337. 

189
• Baird, 1993, p.42. 

132 



on such grounds later. The Act also recognizes customary divorce 

via the gram panchayat, caste panchayat, or in writing in a 

tyaga-patra or farkat-nama 199 Under the Act, neither spouse 

can apply for divorce before one year from the marriage date. The 

court can hear petitions for divorce within a year of the 

marriage date to determine if there is extraordinary hardship 

placed upon the petitioner; however, this is subject to the 

discretion of the court 190
• Orders for divorce may be amended if 

the favoured party being the wife has not remained chaste, or if 

the favoured party being the husband has had sexual intercourse 

with another woman outside of wedlock191
• However being unchaste 

can be construed in many ways leaving room for points of vagary 

and various criteria being used to judge the wife. Yet the 

husband can engage in anything short of intercourse and he is not 

to be remanded. And the reforms that have been made seem futile 

if customary law, even if unreformed, can be enforced by the 

state. What becomes clear is the state's intention for reform not 

for reforms sake, but for reform at the political and electoral 

convenience of the state. 

E Hindu Law Reform Since Independence 

The government's quest for defining what constitutes 

essentially religj ous has led to several legal anomalies, as 

189
• Baird. 1993, p.43. 

190
• Ba 1.' rd, 19 9 3 4 2 4 6 • I P•P• - • 

191
• Mahmood, 1986, p.23, 
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well. For· instance if a Hindu male becomes a renunciant, socially 

his \vife is still considerod a sumangali, or auspicious women. 

Yet because he dies a "civil death", she is granted inheritance 

rights to his p1:operty like those of a widow. She also resE:lrves 

the right to sue for divorce because her husband is not 

fulfilling his conjugal duti.as 19". So in trying to incor·pordt.u 

religious tenets ~.;ithin a mod~~rn logal framework, the government 

has not made up its mind how rE!nunciation should be le~tally 

defined. In ]S_ri~!!.~ll Singh v_~Mathura Ahir AIR 1980 SC 707 it; was 

decided that if Gus tom allm.Jt?d Sudras to become sanyasis, then 

1 t. wouJ d be legal ly perrni t ted and Ets such would also comply wJ th 

Part III of the Constitution193
• Hence the Court's focus on 

customary law and colloctive rights in order to protect an 

individual's rights made it clear that the priority was not this 

individual right. 

And due to th~ fact that contrary to the pre-colonial 

period, most Devadnsis and basavis today are from lower castes, 

and further that female chastity and sexual subordination has 

been emphasized in the colonial and post-colonial period in order 

to demoralize Devadasi dedication, it is not surprising that .. 
these women suffer from very low self-esteem, especially given 

the lack C'f respect that was previously accorded to 

Devadc1sis 1 ~~. Ilene<.'! tile:? pn~vct1once of fundeuner)Lal 'Hindu' :idelll:.-1 

192
• Mahood, 1986, p.24-25. 

193 . Diwan, 1983, p.32. 

194
• Diwan, 1983, p.164. 
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remnant of a colonial past. 

over a centt11~y after Sati was banned by the Br-itish, 

in response to the sati committed by Roop Kanwar in 1986 in 

Rajasthan, two acts were passed in 1987 - the Rajasthan Act and 

the Central Act - both of which prohibited Sati. Both these acts 

differ from the various Acts passed during the colonial period 

in t.hat they recognize the widow as the primary guilty party to 

be charged, and mn.ndate tha.t she be punished with impri.sonment 

and or f.ine. Set:-:ondly, by recogni7:ing sati only as a voluntary 

act, any relatives o.r· in-laws who may havei played a role are seen 

as second partir~s to the c~:·ime and are to be charged with the 

;esser offense of abetment. Furthermore if a women is rescued and 

charged with at.tf:!mpted sati, the burden of proof to clear her 

name i1:1 placed upon h~::~r. This violates the very premise under 

vrhich criminal law was intended to be practised in a liberal 

·nation-state, which was in theory designed to protect the 

individual from the tyranny of the state195 • So though sati is 

prohibited, the 1987 Acts define the woman to ba the prirnllry 

respom1ible and gull ty party rat.her than seeing her as the 
/ 

victim. And while the women is charged with attempted suicide, 
" 

~hose aiding or abetting her would be charged with aiding or 

abetting murder 196
• So the state is . not clear as to whether or 

not to legally define sati as suicide or murder. 

195
• Diwan, 1983, p.350. 

196
• Diwan, 1983, p.356. 
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In the 59th report of the Indian Law Conunission it was 

opined that cruelty shoul.d be made grounds for divorce and not 

: just for judicial separation. 'L'he Conunission also felt that 

divorce should be granted within a minimum of one year of its 

application, and that trial proceedings should commence no later 

than six mon r.hs after thf~ petition is served197
• It also 

reconunended that only spouBes obculd be allowed to filE~ for 

divorce, and not third partios198
• At present, several 

communities in Hajasthan allow a woman to end her marriage, with 

the condition thclT. her new hu~ba11d would have to pay their e-x-

husbands a brick price. Yet this :3till assumes that a women only 

leaves a marriage to enter into dnother one. And because the 

Hindu Code Bill makes provisions for customary divorce 199
, It is 

conceivable that if a wife seeks a divorce under the Bill's 

provisions, her husband can refute it by claiming that the 

couple fall under customary law, and so the Bills, provisions 

for divorce do not apply. In any case, the otitcome is left up to 

the discretion of the j udgE:J 200
• 

Chapter IV of the Special Marriage Act of 1954 mandat~s 

that all those legally defined as Hindus coming " from joint 

families are automatically severed from their families upon 

marrying undgr this Act. However, under special provisions this 

197 Narayanan, in Baird, 1993, p.282 . . 
199 Narayanan, .in Baird, 1993, p.286 . . 
199 Jordan, in Baird, 1993, p.271. . 
~()0 

DhiHJillllvlil r, 1992, p.p.299-J01 . . 
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rule was repealed. So all others besides Hindus marrying under 

this Act fall under the Indian Succession Act of 1925201
• 

Under the Hindu Succession Act a coparcener can 

relinquish his right to the coparcenary property. He can also 

convert his self-acquired property into coparcenary property, 

thereby preventing his mother, wife and daughters from inheriting 

a part of his coparcenary share202
• 

With regards to land reforms, redistribution and land 

ceiling laws are based on allotments to family units where the 

husband is seen as part of that unit. If · his wife owns land 

independently, that is then determined to be surplus land other 

than marital family property, which she is forced to forfeit 203
• 

Additional allotments of land are also given by the government 

to adult sons but not daughters. 

The government has also assumed all Hindu families to 

be joint families, and consequently has based laws on succession 

and inheritance on this assumption. Yet studies dating as far 

beck as 1956 show that in rural areas. There have been just as 
l 

·' many nuclear Hindu families as joint ones. Nuclear families were ., 
also more corrunon among lower castes than higher castes204

• 

----------
201

• Das 1 1990 1 p.37. 

202 Sarkar, cvms, 1988, p.98. . 
20J Sa.rka.r 1 c~ms I 19881 p.99 • . 
2(14 Kishwar, 1994, p.2150 . . 
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To circumvent land ceiling legislation limiting the 

amount of land a family can own, many joint families partition 

the family land among male siblings 205
• So if family wealth is 

to be preserved, flouting customary family law is hardly an 

issue. To impose such legislation, the Congress Working Committee 

proposed that a family legally constitute of a husband, wife and 

their minor children. But as this conflicted with inheritance 

rights under the Hindu Code Bill, new concepts were numerously 

devised206
• And since the passage of the Bill, Haryana has 

twice passed legislations to disinherit daughters from 

agricultural property. 'rhis sentiment prevails in Punjab, as 

welF07
• Only in Kerala do unmarried adult daughters count as 

separate uni ts 208
• 

In 1976, Kerala legally abolished the joint family 

system. Andhra Pradesh and Tamil Nadu, in 1986 and 1990 

re~pectively, amended the Hindu Succession Act to grant daughters 

the same rights to coparcenary property as the sons 209
• The 

Hindu Succession Act does give special concessions to communities 

following the Marumakkattayam and Aliyasantanan systems in 
/ 

Kerala 210
• Yet matrimonial kinship does not necessarily lead to 

205 . 
206 . 
207 . 
208 . 
209 

210 

Kishwar, 1994, p.2151. 

Diwan, 1983, p.321. 

Agarwal, 1995, p . A-43. 

Agarwal, 1995, p . A-45. 

Sivaramayya, in Mahmood, 1975, p.l60. 

Sivaramayya, in Mahmood, 1975, p.160-161. 
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more gender just, beneficial society for women, as these groups 

gear inheritance and caste identity with the patrilineage. Even 

amongst the lower castes in South India like the the Untouchable 

Pillars, a women's labor and finances are regarded as her 

husband's property211
, 'I'he status of women in upwardly mobile 

non-Brahmin classes of Tamil Nadu is declining. There are now 

fewer bride-wealth marriages with close kin and more dowry 

marriages with strangers. As a result, women are for the first 

time being described by these groups as financial 

liabilities 2
:

2
• This is perhaps a strategy to "Brahmanize" by 

~~opting patrilineal practices213 , Even though women are granted 

equal inheritance rights in Tamil Nadu, in order to manipulate 

sisters not to claim these rightH, brothers have become very 

generous with their traditional gifts to their sisters' children. 

· However, i~ is cl~ar that brothers are more afraid of losing the 

landed property vlhich is obviou::>ly worth more than their 

prestations, as rn;iny sisten; forgo their rights to property 

inherit a nee in t·eturn for their brothers' prestations. 'rhis 

tradi t.:ion also works against women as thos.e w.i thout brothers 

have harder time getting·married'm. So the most "progressive" 
./ 

traditions in India are in reality another way of defining 
"' 

women's dependency on the f~mily. 

211 Sivaramayya, in Mahmood, 1975, p.p.l66-167. 

212
• Sarkar and Sivaramayya, 1994, p.S 

213
, Agarwal, 1995, p. A-46. 

214
, Sarkar and Sivaramayya, 1994, p.S. 
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In the 59th report of the Indian Law Conunission, the 

Hindu Cod9 Bill was described as a measure of regulating personal 

la\v, which was also described a~3 a secular and social issue 215
• 

What it actually became, though, was a non-secular means to non

secular, communitarian, and communal end by allowing the state 

to arbitrarily define a co~nunity and its boundaries, and using 

as tho sole criteria for this boundary th-'3 status of women within 

their families. 

115
• Agarwal, 1995, p.A-42. 
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Chapter Pour 

Muslim Personal Law (MPL)and the State 



A. The Nature of Muslim Personal Law 

TheJ.:t? has been much debate on the nature of Mus lim law 

and its capacity to adapt to modernity and its accompanying 

change in value systems. Compared to Hindu legal history, the 

history of Islamic jurisprudence shows a legal system more akin 

to what we \vould associate a modern legal system to be. However, 

lik(:! .:mcient Hindu law, Islamic law is still based on the 

unchangeable moral framework of the Koran and the Hadith. 

Western law is based on Roman law of Justinian 

legislation, which was· based on legislation of the Antonine era 

after the Pagan period, but before Christianity. This was secular 

law in that its source was not the divine power of God, but the 

.mortal and changeable power of 1
• Islamic law, on the other 

hand, is divine in its foundation, and so it cannot be 

fundamentally changed 2
• According to the Ashari school: "God 

does not corunand certain actions because they are intrinsically 

good, nor forbid certain behavior because it is inherently bad; 

instead, actions are good or bad because God commands or forbids 

them3 .In other words, morality is not based on man's peJOception 

of what is right and wrong, but God's opinion of what is right 

and wrong. Furthermore, there is no virtue in the action itself, 

but in how God perceives the action. Her.ce, little room for 

1
• (Anderson, 1 9 59, p. 2) 

2 .(Anderson, 1959, p.J) 

J.(Andc~[S0!1 1 1959, p.9) 
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mortal change. 

It is obvious that Islamic law is not uniform because 

different schools domina ted at different times. Before the Ashari 

school of present came to rule, the Mutazali school stressing 

rationality pn~vailed, but was Hubsequently deemed heretical 4
• 

Contrary to popular belief, the Koran, though a source, is not 

the primary fmn,dation for Islancic jurisprudence. It lays down 

a value system for its followen; to aspire to, but does not 

explicitly lay down the groundwork for a legal framework 5
• 

vlh.i.lr:• the Sharia doe:; provide a moral framework, 

historically scholars of fiqh - the application of Islamic texts 

to individuals- have held conflicting views. For instance, there 

are recorded instances of differences of opinion between Abu 

Hanifa, the founder of the Hanafi school, and his closest 

disciph-:!s Imams Abu Yusuf and Muhammed 6
• The Sharia was 

developed from the Koran, b\.lt relies more so from what was 

believed to be the living traditions of the Prophet himself. And 

when neither.was adequate to address a situation, the jurist was 

to use his own judgmont. 7
• 'rhis process was soon questioned 

I' 

because of its arbitrary nature allowing the jurist to err and 

n0t follow what God had intended. Consequently, a belief for the 

4 .(Anderson, 1959, p.9) 

~'.(Anderson, 1959, p.ll) 

6 .(Kozlowski, in Baird, 1993, p.79) 

'.(Anderson, 1959, p.12) 
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need for a consensus of jurists arose 8
• 

Sharia law is also divergent and contradictory on many 

issues in that it is the product of various schools to "define 

the will of Allah" 9
• 'l1 hese interpretations were solidified by 

900 AD into four distinct Sharia schools 10 Egyptian jurist 

Mohanuned al-Khaclari maintains that the Koran establishes three 

fundamental principles for developing fiqh: 1) convenience, 

2)minimizing trouble, and 3) gradualism. 11 

What made Islamic law a system of jurisprudence in the 

!nodern sense of the term is that it made a distinction between 

morality and the law, or rather what was morally approved of and 

what was morally frowned upon but still permitted in the sense 

that no punishment or retribution would be incurred. And it is 

this distinction which can on the one hand be invoked to argue 

for refor-m of p(?Jr-sonal law in favor of women, but at the same 

time can also be used to enforce women's subjugation. For 

instance, the principle of impartiality with reference to a man's 

right t~o have more than one wife uimultaneously dependent upon 

n~liqious sanct.J.on and morule, but coulri not be ent'orced or 

interfered with by the Islamic judiciary12 • Although the Sharia 

8 .(Anderson, 1959, p.l3) 

9 .(Coulson, 1963, p.241) 

10 .(Coulson, 1963, p.241) 

11 .(Engineer, in Sarkar and Sivaramayya, 1994, p.51) 

12
• (Anderson, 1959, p.p.41-42) 
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deems unilateral declaration of divorce on the part of the 

·husband as a sin, it is still legally sanctionedt.1
• So Islamic 

jurisprudence makes a clear distinction between moralit~and the 
/ 

law. Even though theoretically the Khul and Mubar·a forms of 

divorce recognizE~ a \vife' s consent, in practical terms it is 

corrunon for a husband to demand forfeit or repayment of meh(for 

such a divorce in order so that he may remarry. And though the 

Koran morally forbids the husband from making such a demand 14
, 

this moral is not legally enforceable. And though the Koran does 

not expressly limit maintenance to the period of iddat 15
, it 

also does not expressly legally obligate a husband to provide 

maintenance beyond that. 

Provisions for polygamy are aimed at controlling 

women' s· sexua"lity 1n that .it is sanctioned 1n such cases as a 

wife's inability to have children, or if she is terminally 

There are four typ(;)S of t.a.laq: Talaq al-sunna which is --
of two types -· A!1san and Hasan, .'l.nd Talaq al-bid 'a which :Ls of 

two types - three declarations and one irrevocable declaration . .. 
Whereas talag al-sunna is approved, talaq al-bid'a is legal but 

··--···--~ ..... ____ .. __ .. __ _ 
u.(Anderson, 1959, p.52) 

14 . (Anderson, 1959, p.p.52-53) 

lS . (Engineer, 1994, p.300) 

I b . (Engineer, 1994, p.JOO) 
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not morally approved~'~. Yet talaq al-bid 'a has become the most 

commonly practiced as it is most convenient for men 18
• 

And while the Prophet looked upon divorce as a sin, he 

did not make it illeqal 19
• So it not only prevailed, but came to 

be looked at by men as a right, as· rights are associated with 

what is legally permitted and not necessarily morally acceptable. 

Historically Muslim law does recognize the authority 

of the state in that in i.ts doctrine of siyaaa i.t "defines tlw 

position of the political authority vis-a-vis the Sharia law and 

in particular affords him the power to make administrative 

regulations defining the jurisdiction of his courts 20
• 

While reformers from within like Engineer invoke the 

principle of i jtihad 1 or creat.iv,~ interpretation, to bolster 

their arquments 21
, they ignore that this principle was 

prohibited after the ninth century._ 

'£herefo:re 1 though the views of those who dis~iss the 

·-----.. ·---
17

• ( Fyzee 1 196~ 1 p.lSl) 

18 .(Fyzee 1 1964 1 p.l55) 

19
• (Mahmood, 19 8 6 1 p. 7 4 ) 

20 .(Coulson 1 1963 1 p.241) 

21
• (Engineer 1994 . I I p.297) 
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Koran as being a source of inequity in Muslim personal law cannot 

be reconciled with those who may see in it a source of change and 

reform2 =' if the former is expected to accept the latter, what 

results is a widespread belief o'f cultural relativity in which 

a defined value system or moral framework regarding gender 

equality is ignored. And little if anyt~ing changes. 

And though many proponents of reform from within MPL 

base their· argument on the mon3 liberal and egalitarian attitude 

the Prophet conveyed towards: womliln of his time, it is also fair 

to clflim thut. this progrP.e.sive attitude on the part of the 

i.P.rophHt was not primarily for thH upliftment of women, but for 

the unity of s()c.i.ety at the tlmt~. And so women's position was 

only sought to be ameliorated to the extent that it benefitted 

the patriarchate of pre-Islamic Arabia. While it has also been 

argued that verse 4.34 of the Koran, which confers superiority 

of men over women was only a temporary mandate to allow women to 

ndjust themaelvYs to a patriarchal society2' how is this to lead 

to a fundamental change in the status of woman when the source 

of their inequality is being preserved? One tradition often cited 

·by orthodox Muslims to bolster their argument that women are .. 
morally, religiously, and intellectually weaker claims that the 

Prophet says this is so because menstruation prevents them from 

participating equally in religious activity24
• 

n. (Ahmad, 19 7 6, p. x x viii. ) 

23 .(Engineer, 1994, p.p.51-52) 

24
• (Lokhandwala, 1987, p.18) 
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The equating of the testbnony of two women for every 

man stems from the prevalent conditions of pre-Islamic soclety · 

where women did not have as clear an understanding of contractual 

and business n~lat.ionships as In€'11 because of lack of exposure. 

So another woman's opinion was seen as necessary in case the 

· first one were to err in her testimony. However, this reasoning 

has set the precedence for the current situation ~n which in many 

Muslim countries a woman is only allowed to testify in civil and 

criminal cases 25
, 

While the Koran praises women who are pious and devout, 

it advises that those who are morally lax to be chided ·and 

chastised by their malo folk. And though the Prophet felt that 

violence against women was unjustifiable, he also advised women 

"to adjust thems~lves to a patriarchal society26
• So even though 

he believed in ameliorating the position of women in society, he 

did not sea the need to fundamGntally change the society in order 

tc achieve this, but ins taad women. Although the Prophet was 

critical of the pre-Islamic Arab patriarchy, he could not 

envisage the Koran completely denouncing societal norm~ as doing ... 

so ·would prevent its acceptance from this very society27
• 

Subsequently what has resulted is that because the status of 

women. in the Koran 1 as printed, merely reflects the patriarchy 

25
• ( Lokhandwa la 1 19 8 7 1 p. 19) 

26 .(Lokhandwala 1 1987 1 p.22) 

27
• ( P. Engineer 1 19 8 7 1 p. 8 4 ) 
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of pre-Islamic Arabia, and at the same time the Koran carr i.es 

with it the importance of a source of spiritual morality, Islam 

as an institutio11 has relegated women to the norms as mandated 

in the Koran. So while it sought to regulate social reality, it 

did not seek to eradicate it. 

Though Zamakshari mainta.ins that the two verses 

regarding poly~p~my re ff.H spe<.: if icn lly to o1·phaned girls and thus 

are only meant to protect orphane·d females from the men marrying 

them for misappropriating their properties 28 it is ironic that 

_prottS>cting o victim requires increasing the power of the 

perpetrator over the victim. 

Throughout the history of Islamic law in the Middle 

East there were extensive reforms with regards to the law of 

obl.ig.1tions us spocifled in the Hajalla and other business and 

juristic practices. But up until 1915, these reforms had never 

broached family law, whicl1 instead continued to be addressed by 

Islamic courts according to the inunutable principles of the 

Koran29
• The Sharia has throughout its development emphasized 

control over women's sexuality rather than their 
•' 

own moral, , 
spiritual, and intellectual behavior30

• When reformers felt that 

religious text was not meeting their goals, they sought to 

interpret them subjectively with how they thought the text could 

28 .(Engineer,l994, p.55) 

29
• (Anderson,l959,p.25) 

30 .(Metcalf,in Hasan,l994,p.5) 
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apply to modernity 31 • As far as family law is concerned reforms 

were enacted in some countries, but varied in degree between each 

country. Further, many Muslim countries opted to pick and choose 

at their convenience from the different schools which aspects of 

family law to keep in tact and which to reform. They did not 

adhere to the principles of one particular school over 

another 3 ~. This could allo,,r for t.he most progressive laws and 

reforms, but it could also allo\V for t,he most regressive and 

archaic as well, depending on the governments and the schools of 

thought invokc~d. In 1915, the Ottoman Empire passed two la,..rs for 

family law reform. One was based on.the Hanbali school in whirih 

wives who were deserted could claim judjcial re~ief. The other 

was based on the Hanafi school which gave wives the right to 

dissolve marriages if their husbands had life-threatening 

contagious diseases. Following this, in 1917 the Empire passed 

a law of Family Rights which encoded various family laws, 

excluding testate and intestate succession33 • 

~~;ever the rnos t radical of reforms .in civi 1 laws wero 
\. 

not passed according to Koranic inj-unctions. The abolition of 
•. 

concubinage and slavery are not the result of reforms enacted by 
"' 

religious courts, but those of civil and criminal courts 3 ~. 

31 .(Anderson,l968,p.225) 
' 

32 .(Anderson,1968,p.225) 

33
• (Anderson, 1959,p.26) 

34 .(Anderson,1968,p.224) 
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While the Koran only sanctions polygamy if each wife 

is treated equally, the punishment meted out for not doing so is 

other-worldly; specifically, the husband will come on the day of 

resurrection with only half his body 35
• So if a man has more 

than one wife, there is no punishment in this world that would 

deter them from ill-treating them. 

Although the Hanafi school allows and adult woman to 

give herself in marriage, her guardian during her minority can 

legally object to the marriage if the groom is not of the same 

social status, or his dower is inadequate 36
• 

J\ couplo ctul only n~mtHl'Y aft'e1.· divorce if ceJ:la.Ln 

conditions are met: 1) the v1ife hJ.s observed iddat, 2) the wife 

has beon lawfully married to anoth1H: man following iddat, 3) this 

marriaye has been consunwated, 4) the second husband has 

pronounced divorce, and 5) the wife has observed iddat following 

this divorce 37
• So even if the first husband regrets having 

declared divorce, it is the wife who has to shoulder the burden 

of legalizing a remarriage. 

A husband has the power to grant a third party or even 

his wife the power to pronounce divorce and demand maintenance. 

35 .(p.Lokhandwala,l987,p.l7) 

36
• (Anderson,1968,p.222) 

37
• (Fyzee,l964,p.l57) 
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A husband has the power to grant a third pArty or even his wife 

the power to pronounce divorce and demand maintenance38
• Though 

this is seen to be advantageous for women, it is not a freedom 

she is entitled to by birth, but rather has to rely on her 

husband's will to enjoy. 

Similarly, while khul is a type of divorce which can 

work to the advantage of the wife in that she is only expected 

to forego her mehr 39 it can actually deter a wife from 

initiating a divorce is sl1e has no financial means of supporting 

herself without her mehr, or a husband who wants a divorce 

without pElying mr)hr can hypott.eticillly make his vdfe so miserable 

that she will be compelled to initiate a divorce. 

The fat.h(:~r as the natural guardian of the children can 

i.ndul.gH in jabr, whereby ho can gi.ve hin htinor children away in 

marriage without their consent 40
• So if a daughter exercises her 

right to contest such a marriage afterwards, she is in a sense 

contesting a right conferred upon her father by Islamic 

jurisprudence. Furthermore, her right is not a preventive right. 

While the Dissolution of Muslim Marriages Act 9f 1939 

allows Muslim women the right to claim divorce upon the husband's 

failure to pay maintenance, she bears the burden of proving that 

his failure to do so was not a resuit of her failure to fulfill 

38 .(p.l58-159, Fyzee, 1964) 

39 .(p.l63, Fyzee, 1964) 

40 .(p.208, Fyze(~, 1964) 
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her marital obligations 41 • So hypothetically 1 a husband can 

mistreat his wife so she is compelled to leave 1 refuse to 

maintain her, and respond to her charges by claiming her failure 

to perform her marital duties. The Act also does not diminish the 

right of the husband to declare divorce. 

A woman can dissolve her marriage if at the time she 

was under the age of 15. But she has to do so by the age of l81 

and she must prove the marriage has not been consummated42
• So 

clearly a woman's sexuality is not only sought to be the property 

for her husband, but also there· is little provision for 

acknowledging marital or statutory rape. 

A father is required to maintain a widowed or divorced 

daughter rather than her father-in-law43 • So widows a~·e 

considered:a liability by both Hindus and Muslims. 

~pi te women's rights granted in the Koran 1 purdah 
' 

p·cevontn her from th(~ mechar\l.am to educate herself of these 

r·ights as ~,o.rell afl thH arert.1 to exercise these rights 44
• So 

theoretical doctrine means nothing to her as 

perpetuated conflicting ground realities. 

41 .(p.l71-172 1 F'yzee, 1964) 

42 .(p.174 1 Fyzee, 1964) 

43 .(p.214, Fyzee, 1964) 

44
• (p.245, Saiyed and Khan, 1976) 
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B. The state and Co~nunity : Interdependence and Contradiction 

In India, Muslim Personal Law was often influenced and 

overrun by local customs and regional norms. This explains why 

despite Koranic injunctions to contrary, most Muslim communities 

in South Asia have denied women the right to inherit family 

property 45
• 

The Mughals never enforced a single, rigidly defined 

code of MPL. Rather, Islamic and imperial officials by and large 

were made to rein force the sovereignty of the monarch. For 

instance, the qadi's primary responsibility was to mention the 

ruler's name dur·ing the .Friday prayers. Kotwals and revenue 

offi.cers C'\dhered primarily to the dictates of the sovereign 

rather than the Sharia46
• (p.80, Kozlowski) 

In encoding and enforcing the Sharia, the British 

actual ty c:reatEHi Muslim "lawn" which previously did not exist 47
• 

lt waa the BriLish legal system's codification of the Sha.ria 

which actually served to limit the number of acceptable customs 

and consolidate many varying schools of thought and communities 

into more compact, centralized authorities 48
• 

45 .(p.80, Kozlowski) 

46 .(p.80, Kozlowski) 

4 '.(p.OO, Kozluw:;ki) 

40 .(p.81, Kozlowski) 
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Du.rinq the colonial period, MPL was usually 

administered by non-Huslims. 'l'he few jurists who were Muslims 

we!:'(~ not tr·ai.Jw..:l in MPL and did not have an ancestry of 

t.heoloqical tra.i.ning in thE:~ Shar i<'l 49
• 

The English began the process of encoding MPL in 1864 

by abolishing the qadis' courts and replacing them with English-

administered civil courts. ThC:~Y then relied upon who they 

appointed to be muftis to interpret t-1PT.,. After some time, they 

usurped the muftis' role and took it upon themselves to interpret 

and administer MPL. After being criticized for their faulty 

versions of MPL, such as the Hidaya by Hamilton, by MPL scholars 

like Maulavi Muha~nad Rashid of Burdwar, they stopped and simply 

educated themselves on MPL, and then arbitrarily applied it where 

they saw fit 50
• The qadis were actually theologians with only a 

cursory knowledge of MPL. Their power was reinstated by the Kazi 

Act of 1880 by Syed Ahmad Khan. It was they who finally gave the 

stamp of approval on the colonial government's version of MPL 51
• 

Up until 1850, the courts referred to religious dcictrine of both 

Hindus and Muslims. But where these doctrines were ambiguous with 

regard to certain situations, the courts then referreJ to Roman ,. 

Law; laws of other countries, English co~on and statute law, and 

19 .(p.81, Kozlowski) 

sG.(Mahmood, 1986, p.p.51-52) 

''
1

• (Mahmood, 19 8 6, p. 55) 
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naturnl la•.v, or "justice, E:~quity, and good conscience 52
• 

I11 1884 Khoja leaders tried to pass a bill called the 

Khoja Succession Act, 1884 to deny non-Khoja widows of Khojas the 

right to inherit. 'l'he bill failed 53
• 

The Cutchi Memons Act of 1920 allowed cutchis to be 

governed by MPL in all cases except inheritance and succession, 

in which case they were to be governed by Hindu joint family law. 

··rhe act was rape a led by another act in 193 0, undet· tho acu11o 

title, which required that they be governed by MPL in these two 

previously excluded areas 5 4
• 

When Act X of 1891 was initiated to amend the IPC and 

CrPC of 1882 to raise the age of cohabitation, from 10 to 12 

years, other co~nunities opposed it.· But by and large the Muslim 

community supported the bilP5
• When the Age of Consent Bill was 

being debated in the 1920's, opinions expressed by Muslims fell 

into three basic categories: 1) opposition of interference in 

their religion, 2) those who felt the change would be brought 

about more effectively through increasing educational 'standards , 
and gradual progress than formal legislati6n, and 3) tl1ose who 

s 2
• (Derrett, 1963, p.l40) 

53 
• ( Siva r a:n u y y a, 1 9 7 5 , p . 1 50 ) 

54
• (Siva· rama. yya., 197 r: J r: 1) :J, P• .. ) 

55 f 1 ( 9 · • ( J..a t.ee , J 0, p. G 0) 
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supported th€~ bi 11 56 • Yet Mus lim leaders objected to the bill 

not because they opposed its stand on the issue, but because the 

bill was intended to apply to every corrununi ty uniformly and hence 

would d.i.miniBh marks of distinction in the public and political 

h 57 sp ere . 

R<~formen; usually established theological schools 

(madrasahs) as their bases for discourse and action. This 

resulted in the de-emphasizing of individuals and the emphasizing 

of institutions~~. 

Most Nuslim rofonners during the colonial period sought 

to justify social reform through religious tenets 59
• While 

Sayyid Mumtaz Ali (1860-1935} felt women were equal to men, and 

argued that purdah should be modified to allow women to 

accompany their husbands outside the home, he maintained the 

pattern of many Hindu reformers in that he believed that it 

should be according to the ganeroaity of men that women should 

be uplifted 60
• runeer Ali was the first reformer to develop the 

notion of the ideal Muslim woman as the epitome of spi'rituality .. 
·and-morality and perpetuated the image of the Prophet's daughter 

56
• (La tee f, 19 9 0, p. 6 7 ) 

57 .(Lateef, 1990, p.68) 

58 .(Kozlowski 1 1993 1 p.81} 

59
• (La tee f 1 1 9 9 0 1 p. 7 6 ) 

60 .(l'1etcalf 1 1994 1 p.ll) 
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Fatima as thH ernhodimont of this ideaP 1
• 

Women's education was also given its first formal 

impetus when in 1906 the Aligarh Zenana Madrassa was opened for 

girls, which promoted a mjxed academic and domestic 

curriculum"~. 

During the 1930's Maulana Ashraf Ali Thanavi "worked" 

with Muslim converts in Punjab and Central India to eradicate 

non-Islamic and pre-Islamic practices. This led to the Shariat 

Act of 1937. Out of fear of Muslim women converting to other 

religions in or·der to dissolve their marriages, •rhanavi also 

sought an Islamic precedent for allowing Muslim women to seek 

·divorce in his al-Hilat al-Najizah li' 1 Halilat al- 'Aiizah, which 

led to the Dissolution of Muslim Marriages Act of1939 63
• Though 

this Act cursorily appears to be _a progressive step towards 

gender equality within the community, it only served to tighten 

the boundaries of the community even more and base these 

boundaries on the role of women in their families. So the state 

has historically been used to conglomerate a community. 

However many of these efforts to synthesize and 

congloniera te a conununi ty were, they failed as most Muslims chose 

61
• (Metcalf, 1994,p.l4) 

62 
• ( Dev j i , 1 9 9 4 , p . p . 2 2- 2 3 ) 

61
• (Mahmood, 1 9 8 6, p. 56 ) 
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to abide by the British version of MPL64
• This could be because 

the British version allowed more room for customary law - often 

less advantageous to women than Koranic principles and the Sharia 

- to override the Sharia. The ulema were opposed to provisions 

tor customary law being able to override the Sharia65
• Perhaps 

they were afraid that such provisions would weaken their power 

base as they would not force Muslims into a single community. 

Prior to the passage of the MPL Shariat Application Act of 1937, 

it was the ulema who showed concern that Muslims in NWPF and 

Punjab were not adhering to the Sharia, but instead to customary 

law. Mufti Kifayatullah drafted a bill to this effect applicable 

to NWFP, vlhich was passed in 1935 66
• 

Though on the one hand Muhammad Ahmad Kazmi argued for 

the bill to secure inheritance rights for women as per the 

Sharia, those like Muhammad Yamin Khan sought to exempt zamindars 

from the purview of the bill in order to prevent their land from 

being partitioned. Jinnah supported the bill, but felt it should 

be optional 67
• 

Although family wakfs have either been abolished or 

restricted in Egypt, Lebanon, Syria and Tunisia, religio

political leaders argued strongly for .it on grounds that the 

64 .(Mahmood,l986,p.56) 

65 .(Parashar,l992,p.l50) 

66 .(p.p. 146·-147, Parashar, 1992) 

61 .(Parashar, 1992, p.p.l48-149) 
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Prophet would 1 ve thought it more pious to provide for one Is 

; family and linc~age rather than indigent strangerB
68

• The 

Mussalman Hakf Validating Act was passed in 1913 to allow for 

Muslims to prevent joint family pt~perty from being partitioned. 

Muslim families have used MPL t<) their financial advantage! in 

that even though under MPL a daughter is vested with some 

inheri tanc~e rights, if a family does not want to partition the 

joint family property, it can and has availed of Wakf ala 1 1 

; awi.ad, qi fts and other family arrangaments69
• According to the 

MPL Shariat Application l\ct of 1937, custom and usage with 

regards to will.s, legacies, and adoption which may contradict 

what the Act stipulates on these matters are still legally 

permitted. This provision was introduced by Jinnah to protect the 

interests of Nawabs and Zamindars so that their customary powers 

would not be curtailed by the Act and they would have the option 

of abiding by the Act or local custom70
• 

Since 1947 the only aspects of the Sharia applicable 

to Muslims were those regarding personal status, thus following 

the pattern of most modHrn Muslim statea 71 • 

In de 1 v ing in to what constitutes essentially religious, 

68 .(Kahkashan, 1993, p.162) 

69 .(Sivarmayya, 1975, p.l48) 

70
• ( Mahrnooct, 19 8 6, p. 4 2 ) 

71
• (Kozlowski., 1993, p. 79) 
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tho court.t1 hnvo undoubtodly ontorod into t1 quagmir;e t'O<JlH"dlng Lho 

boundaries of a c:onununity. For instance, while most Muslims do 

not regard Ahmadiyas as fellow Muslims, in Narantakath Avullah 

v. Parakkal Man@u 1923 AIR Madras 171 Sir Zafrullah Khan 

convinced the court that Ahmadiyas were to be legally regarded 

as Muslims. And although Justice Krishna Iyer upheld this view 

in Bijore Emmant]_§!_l v.Stlitg_pf K~:.r.ala (1986)3 SCC 615, Justice 

V.Khalid strongly disagreed. Yet that Justice Iyer had to base 

his decision 011 an examination of the internal dynamics o:E thE'! 

Ahmadiyas 72 not only denies them the right to define themselves, 

but in using as criteria the Koran also conveys that the state 

has the right to decide what is and is not Islamic, rather than 

'ompha!.'lizing t.hn B tate's rolE! to ;•:r.otect the individual's right 

to fn~•=Jdom of ndigion based on the individual's own definit.ton 

of how the religious institution applies to him. 

The realities of regional differences between various 

Muslim communities have also been ignored because personal law 

und fumily structure have so far been examined through the 

purview of the Koran, as it is often·seen as the primary and sole 

source of Muslim personal law and life. However ground ~ealities .. 
beget an opposite picture; family structure amongst Muslims does 

not lie so much in the Koran as it does in the socio-economic 

conditions in which people live73 • So it is fair to argue thftt 

gender inequality does not have its origins in religiously based 

72
• (Mahmood, 1993, p. 97) 

73
• (Ahmad, 19 7 6 , p. x ) 
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law and c"ustom, but rather the larger societal structure in which 

communities exist 74
• 

The Hapillas of Kerala observe the nikah, or the 

marriage contract, as do most Muslims. However to them what makes 

a marriage valid and binding is the kalyanam. And the Sunni. 

Surati Vohras (Bohr as) also are known to observe many Hindu 

practices indigenous to the region75
• Despite efforts by 

conservatl:ve clergy, Heos r.:~fuse to practice various forms of 

endogamous marr.ia9es sanctioned by the Sharia 76
• 

The Muslims of Lakshadweep are descendants of Hindus 

who miqrc-1ted from the Kerala coast in the 9th and lOth centuries 

1\. D. They were :.::onverted to Islam in the 14th century by Arab 

traden;. In the 16th century, governance of the is lands was 

transferred from the Hindu Raja of Chirakkal to the Arakkal 

rulers of Cannanore, who were Muslim. They are separated into 

three or four castes which have their. origins in the Hindu 

castes of Kerala - Nayar, Nambudr .i, Mukuvan, and 'l'iya. They also 

obser'll'l the Marumakkattayam system of Kerala .• Yet conflicts over 

marriage, divorce and property transfer within the matrilineage 

are dealt with by the taravad's kazi and island council. Islam 

plays a major role in ibadat, or worship, and mu'amlat, or 

worldly transactions. The Sharia is not as frequently invoked, 

74
• (Ahmad, 1976,p.xx) 

75
• (Ahmad, 197G,p.xxv) 

76
• (Ahmad, l976,p.xxvi) 
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and when it is, it is not rigidly adhered to. Property is divided 

into t\vo categories: velliarcha (.Friday) and thingalarcha(Monday). 

Property is thougl1t to be permanently occupied by women as they 

reside in theit· natal homes with their children even after· 

marriage. However, the property is managed by the karnavaran, or 

the eldest male mombt:lr of ·the family. Women's consent is an 

absolute necessity for property transactions. However, women do 

not inherit fr·om their husbands. After his death, his property 

devolves back to his mother's tavazhi. A man can only request the 

division of matrilineal property if he wishes to take permanent 

shelter in his wife's home, and so wanted to combine his share 

of inheritance with his wife's property. This is most often the 

source of conflict as such property of the husband's is usually 

velliarcha property, which is collectively owned; as opposed to 

the thingalarcha property, which the owner is free to do with 

what he likes. vlhen thingalarcha property is bequeathed to 

children 1 sons and daugh tars get equal share's. And quite often 

daughters receive more than son&. 'l'hose few islanders who are 

awar·e of the contradictions between the Shari a and 

~1arumakkattayam justify matrilineal property as wakf property 77 • 

So Islam is used to sanction a practice of non-IslamiG origin, 

rather than the? .reverso 1 thus giving the custom primacy. Though 

the islanders practice th~ irrevocable form of talaq and divorce 

is quite co1TU11on 1 because th& marital residence depends upon the 

wife's natal household, she has more power to express her dE!sire 

7 
·
1 

. ( D u be , .1 9 9 4 , p . p . l 2 7 3 - L~ H 2 ) 
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to end a marriage 78
• 

Huslims in Goa are governed by the Portuguese laws of 

family and succession, but they can observe them to the extent 

that doing so does not conflict with MPL. Muslims, like other 

-communities in PondichEHry, are either governed by the French 

Civil Code, in which case they are referred to as renoncants, or 

they are governed by central government laws regarding their 

religious personal law-, 9
• · 

In Kashmir the central government's Shariat Act does 

not apply. Instead, customary law applies, and is enforced by the 

state high courts. 'fhe Janunu and Kashmir Muslim Dower Act of 1920 

allows the state courts to decrease the amount of specified dower 

when its payment is demanded. The Jammu anrl Kashmir Dissolution 

of Muslim Marriages Act of 1943 follows the Hanafi schools with 

regards to 'option of puberty', which is contrary to the central 

government's corresponding Act of 1939. The state requires that 

all Muslim marriages be registered. There exists no option of a 

civil marr1age. So the people of the state are forced to follow 

their religious personal law. Further, the state's con,titution 

provides no di.n::ctive principle for a uniform civil code80
• 

7l'. ( Dube, 19 9 4 , p. 12 8 4 ) 

'~ . ( Mahmood, 1 9 8 6 , p . J J ) 

a:. (Mahmood, 1986, p.p.3ri-3G) 
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~1ehr is exempt from the Dowry Prohibition ACt01
• For 

Muslim women, t:his can be positive and negative in that the 

governt,n,ef;lt recognizes that to outlaw mehr would diminish whatever 

fi.n·~Hl(-::i.~l s~9u;r-ity a Muslim women might have if she is divorced 
' . ··, ·'.-' .. 

or abandoned. Eut by not outlawing it, a sense of complacency 

also develops in the government that there is no need to probe 

into MPL and .its patriarchal abuses because under MPL women are 

ensured some financial security. 

The Dawoodi Syedna and the Bohra Syedna, in order to 

counteract reform movements both from within and with-out have 

appealed to Sunni Muslim loaders, though relations between these 

communiti(~s a.n-1 oUa1r.wiso otrairwd. (Engineer, 1988, p.9.) So 

they an~ not interested in uniting to form one conglomerctte 

Muslim (:opununit:y , but rather to rnaintain their own power base 

within their "sub-corrununities". Bohras otherwise don't involve 

themselves in national political issues affecting Muslims at 

la~go, such as the UCC or personal law reform, because divorced 

\vomen in thcdr· eonununity arE:! maintained by the Jamat 82
• 

(Engineer, 1988, p.9) The issuf~S not addressed are not only 

whether a divorcee receives maintenance, but who is r'sponsible 

for providing it, and who she should be at the mercy of, as well 

as her riqht to ntatLi.moni.al propr~rty. 

The state has also shown its priority to be political 

81
• (Diwan,1983,p.78) 

82 .(Engineer, 19138, p.9.) 
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expediency and opportunism in that when members of the Alavi 

community approached Indira Gandhi to enact reforms, she 

responded in their favor. But when Dawoodi reformists ctid the 

same, she declined as she was receiving funds from the Syedna, 

who was also promising votes 93
• 'l'he state is hence the deciding 

factor in ensuring tl113se leaders' hold over their respectiv·e 

communities. 

This manoeuver also has little to do with party 

politics in that in their quest for power, Bohra priests try to 

secure a good rapport with the ruling party. Although Dawoodi 

Bohr as hav& traditionally supported the Congress- I, when the 

Janata Party carne .into powor, the Dawoodi Syedna's brother Yusuf 

Najmuddin made efforts to establish a relationship with them84
• 

The Congress Party extended its support to religious leaders by 

denying campaign tickets to reformers within these 

communities 85
• So again, the state plays a vital role in 

perpetuating regressive practices within communi ties. The Aga 

Khan ext€mds support to the rulir.g party by not permitting Khojas 

to vote otherwise. Similarly, Dawoodi religious leaders wi 11 

support Hider conservative Muslims' interests only so far as they 

,come in line with working against the government in the 

intervention in community affairs such as family law. 86
• So then 

83
• (Engineer., 19ou, p.1n 

8
'
1

• (.Eng inetu:, 1988, p.13) 

H';. ( Eng.iner.:~r, 198B,p.l3--14) 

0 ~ f !:'ng.t' r £"E'r • \ .l ~ .. J .. • .•. I ]90ft, p.l~)) 
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the state and religious leadars are mutually dependent. When the 

,Janat.a Pcu:t.y cttme l11Lo powot· in 1977, tho Dawoodi Syudntt ndlHwd 

to pass a finnan instructing his followers to vote for it becaus(:'! 

it supported Dawoodi refonnists 81
• 

'l'he Bohr·a syedna also demands that his followers 

support the government of the country where they are living, as 

doing so is stated in the Koran. If they want to oppose the 
• 

government, they should do so outside the country88
• So clearly 

tlie reliylous leaders at·e capable of a flexible interpretation 

of the Koran in order to meet thElir. rion-religious needs. 

And d"~spite his claims t)f adequately looking after the 

needs of his commtmity, the t3ohra Syedna gives sizeable donations 

to the Congress Party to secure his power base, while a 

;substantiftl ::Jec:t.ion of tho 1::ommun.ity lives in poverty99
• So 

these religious loaders are primarily politicians. And in order 

for ndormists to bo c1ble to chan<Je the wr.y the leaders operate, 

they have to approach the state. That religious leaders have 

looked to the state for their power base is endemic in South 

Asian politics. Bohra Syedna Tahir Saifuddin, by showing his 
~ 

support for the British Raj, was appointed the first Sirdar of 

the Deccan. Out of his support for the Muslim League, he ordered 

his constituents to vote for Jinnah, thereby securing his 

87 .(Engineer, 1988,p.56) 

se. (Engineer, 1988,p.56) 

89 .(Engineer, 1988, p.57) 
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election90
• 

•rhe oawoodi Bohr a Syedna has not got ten involved in the 

fray over the Huslim Women's (Protection of Rights on Divorce) 

1986 because Bohras have their own procedure for 

acconunodating divorced women. But he personally felt the Act 

should have be0n passed, as it was anti-reformist and would not 

allow reformists to interfere with MPL91
• So it is clear that he 

picks and chooses his platform according to his political 

convenience. 

'l'he power of the Syedna is known to reach mafioso 

·proportions in 1:hat wlwn a Jnt:!mber of the community gets involved 

in social or political activity of which the Syedna does not 

appr·ove, he ha~ his hoodlums attack the member and thereby scare 

him out of his involvement. And a few times he has actually 

attempted assassinations against various members 92
• The Syedna 

has even been known to associate ~lith communal parties like the 

Shiv Sena 93
• 'I'he drastic measures by some leaders to maintain 

their power baao l1nvo often been assisted by the state in that 

if members of a corrununity do not abide by what the leaders say, 
" 

.they can and also have brought false criminal charges against 

90 .(Engineer, 1988, p.62) 

91 .(Engineer, 1988, p.63) 

9 '.(Enginc~er, 1988, p.U.l-82) 

9 
·' • ( En <J i neo l- 1 1 9 8 B 1 p. !H ) 
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• • ~4 them and taken pol1ce act10n . It is then clear that the state 

· 1 t t 1 · t · s t.c) !":"•cure their own power at the cong ome.t~a .. es .. ·HHiO cornmutu , .1..e ~c 

national level, and that th.-~ leaders of these communities both 

depend on the state and are sir.lultaneodsly necessary for the 

state to do so. 

However, this process of communities seeking 

legitimation from the state started in the colonial period. When 

the Khoja Shla Isna-J\sh.1ri .Jamat wanted to function op~nly and 

come out of hiding for fear of persecution from the Aga Khan, and 

·so approached the colonial government for land in order to do so. 

But because they had less than 100 members at the time, as per 

the minimum required by the British to grant government land, 

they were forced to take aid from an Iranian steam owner95
• This 

is a clear example of the state's intervention to secure the 

economic interests of a community actually serving to emphasize 

the boundaries of that conununity even more. And when the Isna-

Ashar is did declar·e themselves openly, the Aga Khan used his 

political power to terrorize, assault, and ostracize them96
• 

Jinnah, an Isha-1\shari himself, took advant~~e of the 

Aga·Khan•s demand for a separate electorate in that even though 

he belonged to a sect which opposed the Aga Khan, he supported 

94 .(Engineer, 1988, p.p.l80-191) 

9 ~. (Engin('?nr, L988,p.250) 

96 .(1~ngineer, 1988, p.250). 
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the .1\ga Khan's concerns when it suited his own political 

needs'1 '. 

In 1973, proponents and opponents of Section 125 CrPC 

bolstered their argument by citing MPL. In reaction, the law 

minister passed an amendment to Section 127 CrPC, allowi.ng the 

court to use its own discrotion to wave maintenance obligations 

under Section 125 CrPC~11 • If a child is illegitimate, its father 

is required to pay a maximum of Rs.lOO/month for its maintenance. 

The mother, in such cases, is considered the primary responsible 

party to maintain the chi'ld. 9 !1 

Though MPL gives women limited rights to custody, the 

courts have overridden MPL by taking the welfare of the child 

into account 100
• However, even if a mother is given custody, she 

does not have the power to sell .the interest of her minor 

children's immovable property 101
• Females qualified for custody 

are so ther1 disqualified if they remarry outside the relations 

prescribed of the child, move far away from the child's father's 

residence, convey dubious moral standards, and or neglect the 

97 .(Engineer, 1988, p.250) 

98 .(Parashat.·, 1992 p.l67). 

99 .(F'yzee, 1964, p.l74) 

100 .(Hidayat.ullah, 1990, p.224~ 

101 .(Hidayatullah, 1990, p.2HB) 
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child in ques t.i.on 102 • Yet 1 it tle mention is made of the father 
1 

s 

conduct for disgua lification of c\lstody. A father can remar:ry and 

Still retain GUStOdylO), 

J.\1 though the Shaf i 1 i and Maliki schools only allow 

women to marry with t.heit· fa.thet· 1 s consent, as per the law in 

India, once a Muslim girl reaches majority, she no longer needs 

her father 1 s consent. 10
'
1 

While under MPL if a wife renounces Islam, she is not 

autom.:ttically 9r<:1n ted dissolution of marriage, if the husband 

ranouneea 1tdtilll 1 thu ltliii.Tin9e is automatically dil!leolvad'"~. 

Even ~hen legal discourse has taken place within the 

context the Sharia, historically it was led by men in a 

traditionally patriarchal setting in which religious leaders and 

scholars addressed the actlons of their constituents as those of 

individuals and not as an institution dictating inunutable law to 

its community. "1'he Shariat ••• , did not recognize the legal 

status or agency of abs tr·act groups 10
"'. 

102
• (Hidayatullah, 1990, p.289-90) 

103
, (Hidayatullah,l990·, p.292) 

10
' (0' 1983 57 • J.\van, . , p •. ) 

10".(Kelkar, 1994, p.204) 

106
• (Lateef, in Hasan et al· p.25) 
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b~ Current Debates Over MPL 

It is the modern Indian state which has made MPL more 

dE:!finod, ri9.Ld, and enforceable. Previbusly the role of the 

Shariah in public and private life was subject to the will of 

the sovereign. •rhe Indian state has succeeded in making MPL what 

is in the modern Sl:!nse by assuming that Muslims make up a single, 

well defined conununit.y, and that all Muslims follow only one 

personal law. It is on these assumptions that the legislative and 

judicial systems have acted to reinforce this modern 

_rigidity 107
• For instance, fatwas are acceptable evidence in 

secular courts 108
• 

While the Indian courts have relied primarily on the 

Kc.,ran to decide matters pertaining to MPL 109 this has not been 

in conformity with Islamic judicial history. And though it has 

been argued that the states' non-interference has led to many 

non-Islamic practices being recognized as Islamic 110 if the 

state does interfere to eradicate these practices, then it would 

have to grant state recognition to one single religious 
..... 

authority. And in doing so would interfere with the individual's .. 
rig~t to freedom of religion. 

----···---------
10

.
1 .(Kozlowski, 1993, p.77) 

108
• (Kozlowski, 1993, p. 82) 

109
• ( Ha hmood ,. 1 9 9 3 , p. 1 0 4 ) 

110 .(Mahmood, 1993, p.109) 
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Meos are moving further away from their pre-Islamic 

customs and adopt . .ing practices such as purdah and mehr111
• Thi~1 

could be the r.;!sult of Islamization in reaction to communalism. 

This change is linked to economic necessities in that many Meos 

have been reluctant to adopt purdah because women are essential 

, to ag1· icul tural labor112 • Amongst upper class Muslims in Hadhya 

Pradesh the customs of purdah haa been seen as a way to define 

boundaries of kinship and familiarity in that women observe 

purdah amongst different circles d-epending upon the level of 

intimate relations 113
• So regard loss of the state's presence, 

placing the onus of groups identity on women Is shoulders has 

prevailed. 

Although more educated and financially secure than 

Muslim women in other rural parts of India, the Jamaati women of 

Maharashtra are still seen as a potential liability in that when 

their husbands leave the country to work abroad, they stay with 

their parents. Subsequently they are denied the rights to 

inherit from their parents, though they may inherit from their 

husbands I families in the event of his death 114 • Yet their 

brothers are never viewed with the same level of liability. 

111
• (Ahmad, 1976, p.p.xxix-xxx) 

112
• (Ahmad, 1976, p.xxxii) 

113
• (Jacobson, 1976, p.208) 

114
• (Saiyed and Khan, 1976) 
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'rhe Jamiyat al-ulmna and the Muslim Personal Law Board 

have their, stronghold amongst the Urdu-speaking Mus lim population 

of Nor:th India. And though they du collaborate with other Muslim 

organizations in other parts of India, the general Muslim 

; population in these parts an.l not primarily Urdu-speaking and 

litHrate, and so don't have access to their literature. They were 

hardly affected by the Muslim League pri0r to independence, and 

were also not affected by the Ayodhya dispute until after the 

Babri Masjid was demolished. At that point, the dispute became 

part of the larger Indian Muslim psyche115
• 

It has been the state which has supported the 

aggrandizement of religio-political leaders as the sole 

spokespersons of the community, rather than listening to more 

liberal opinions within the community116 • So perhaps the source 

of the problem is not the community in and of itself, but the 

state's reverence given to it. 

In Bombay, family courts only have jurisdiction over 

Hindus. So Muslim women either have to approach the High courts, 

or qazis and maulvis 111
• However, this cannot lead one to 

conclucle that establishing state-sponsored Muslim family courts 

will necessarily ameliorate the plight of Mudlim women, much less 

bring about gender justice within the famil:y. If anything, such 

115
• (Hasan,M., 1994,p.444) 

116
• (Hasan,M.l994,p.449) 

1''17. (Agnes, 1994, p.ll70) 
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a movo would perhaps only further communalize the issue of family 

law roform. •rhc'tt Muslinm are seen by the state as a "monolithic 

community" with identical, unanimously decided interests is 

reinforced by laws likH the 1986 Act because such laws an) 

demanded by a l~mited section of Muslim clergy or spokespersons 

and then enforced by a state apparatus. This has continued the 

vicious cycle of communities defining and redefining their 

boundaries via the state, and the stat~ seeing itself as 

protecting these newly "synthesized" communities 118
• 

Many Muslims prefer to settle personal matters through 

muftis in madrasal1s because of the lower cost, and also because 

the scholars are more often in tune with the mundane problems 

most Muslims face 119
• These muftis, however, quite often do not 

adhere to the Sharia or to the Koran in rendering decisions, 

especially in cases involving disadvantaged members of society. 

And yet, this flexibility does not ~reate public and political 

turmoil 1 ~ 0 • Then perhaps women prefer to take recourse through 

·a mufti because the process is cheaper, more expedient, and the 

result. is not as orthodoxed. Wh:i.le men prefer to approach the 

civil courts knowing full well the disadvantages incGrred·upon 

women becc:use of the lengthy, costly bureaucracy, as well as the 

fact that because of the political climate of the country 1 a 

civil court would be more likely to adhere strictly to the 

----·--··--·-------·------
11

ij. (Hasan,Z. ,1994,p.ix) 

119
• (Kozlowski,l993,p.82) 

:<o. (Kozlowski, 1993, p. 84) 
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Sharia. Hence a good argument for not vesting civil courts with 

the power to encode and enforce religious personal law. 

The Itoam of Shah Bano' s local mosque - a Barel vi ·· 

supported 1 her decision to forego maintenance, though he resented 

the fact that she was persuaded to do 1 so by sc::holars of the 

Deoband.i. school who were not part of th~ local corrununi ty 121
• So 

;·even within \vhat the state defines as the monolithic Indian 

Muslim community, Shah Bano's rights became a tug-of-war between 

various rel igJouB leaders. Whi l<3 MusU.m clergy objected to 

secular jurists being allowed to interpret MPL and override the 

decision of the ulema in the Shah Bano case122 in citing MPL in 

his claim for exemption from Section 125 CrPC, her husband was 

essentially asking the court to do exactly this. If he was 

approaching a secular court with n religiously based claim, then 

as a court of law, it would be compelled to review his claim. 

·Where the court did greatly err was in analyzing his claim 

through the purview of Islam rather than fundamental rights. In 

doing so, it conveyed to the publ~c that as a non-theocratic 

court of law it has the right and capacity to interpret religious 

text and determine what is essential to that particular'religion. 

Yet the state was not the only guilty party to the 

communalization process. In reaction to the court's decision in 

her favor, conservative 1-eligio-political leaders argued that 

religious law could not be interfered with by the state, as the 

1n. (Kozlowski, 1993,p. 87) 

172
• ( Khory, 19 9 3 , p. 12 4 ) 
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Shariat Acts of 1937 and 1939 were representative of MPL and so 

therefore they Hhould apply. Yet. it waa through the etate that 

these laws wen:: passed and could be enforced 123
• So these 

leaders welcome state interference when'it suits them. 

Some questions raised during the Shah Bano case were 

: 1) \~hy was th·9 provision of th·::· CrPC for children to maintain 

parents not enforced in cases of divorce only the husband is 

sought to provide maintenance? 2) If the CrPC allows for 

interference of MPL in deciding maintenance, why was the 

judiciary seeking to undo it 7 3) Why is the judiciary also 

ignorlng the Shttriat Act of 193'7 which is applicable to all 

Muslims 124 ? Firstly, why should Shah Bano's children be 

responsible for maintaining her when her husband is the one who 

ended the marriage and thereby creat~d the situation? The second 

and third questions assume that the state should enforce MPL, but 

not have any say in what exactly constitutes MPL. 

There were differences pf opinion in the Muslim 

conununity in that the Islamic Shariat Board of Kerala sent a 

memorandum to the PM in Feb.l986 stating that emine.nt Muslim 

th~ologians throughout the world would support the Supreme Court 

decision favoring Shah Bano 125 • 

123
• (Lateef, 1996, p. 28) 

12 ~. (Mahmood, 1 9 8 6, p. 91 ) 

12 ~.(Das,1990, p.22) 
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Shah Bano withdrew her claim ~or maintenance at the 

bequest of some Ulema. It was clear she was a pawn of a male 

power ut1:uggle between her sons and her ex-husband126
• HovTt3ver, 

she W<H:I also · mr1de a pawn by the clergy as she was forced to 

choose between her rights as a human being and her identity as 

a 'true' Muslim. 

While it is true that Justice Tilhari' s judgment of 

April 1994 not to recognize unilateral talaq as a legal divorce 

in deciding a case regarding the Urban land ceiling act may have 

been communally and discriminatorily motivated - given the fact 
-
that he also pronounced the judgment to allow darshan at the site 

of the. previous Babr i Has j id 127 
- this should not discount the 

issue of gender injustice prevalent in MPL itself. Similarly if 

th8 Muslim orthodoxy and secularists react oppositely to the 

decision, than one has to ask if their reactions are politically 

motivated in terms of party manifestos, or driven by a genuine 

concern for the people they claim to represent. Ih any case, it 

should not be the court which plays the political game. 

While some scholars and activists may feel that Justice 

Tilhari vms not in a position to address MPL in the case 128 

what his judgment did prove was that family law cannot always 

126
• (Das, 1990, p.28) 

127 .(Navlakha, 1994, p.1264) 

120
• ( 1\gnes, 19 9 4 , p. 116 9) 
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confine itself to tho pd.vat:y of the fmnU.y. .:inevitablY l t 

intersects with other realms of law. It is true that the wife 

involved, Khatoon Nisa, is doubly disaffected in that her husband 

does not admit her as his wife and so as a Muslim divorcee she 

is not entitled to maintenance. Simultaneously because Justice 

•rilhari claims she is still legally married, she is 

disenfranchi~ed of her right to the land she acquired following 

her divorce. (Agnes, 1994, p.l169) However, this is not solely 

the fault of Justice Tilhari but rather thP entire procedure of 

encoding J:eligious personal law being in conflict with the 

Constitution and other realms of law in a liberal nation-state. 

'l'he jud<jmenL of Justice 'l'ilhari falls in not r·a.i.siug 

the issue of gender bias in the land ceiling act, which does not 

allow a married woman the right to retain her own separate 

property, and instead combin8s such property with that ·of her 

husband 129
• v;omen from minority communities are at a 

disadvantage in that while HPL makes provisions for judicial 

separation, MPL does not. Nor does the state make concession for 

these women \vho are customarily di vorced 130
• This though leads 

i 

to a di.lemma in that if the process to encode personal law-s of , 
E!acn cllmmunity is to contim1e it follows from this case that 

C•ther realms of la\v have to be amended to accommodate each 

l?ersonal la\v. 

----·-------
m.(Agnes, 1994, p.ll70.) 

130 .(Agnes, 1994, p.ll70) 
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A secular approach is seen by many reformers from 

within as western and therefore alien131
• Reformers from within 

also often reject comparative studies on MPL reform in other 

countries 132 • Yet such studies would prove that to enact one 

singulaz:· HPL would dismiss the misconception that there is 

actually ooe single MPL. Because .Lt has been argued that Muslims 

in India a·re not. concerned with MPL reform in other countries and 

believe i. t doHH not a f feeL then~m, it can then be cone 1 uded 

that Indian Musliws see themselve~.; not as part of a larger Husl.im 

" world body or entity, but as Muslims of a particular demographic 

;and cultural setting. It follows that MPL reform does not just 

i.nvo.lvo being Nuslim, but specifically being an Indian Muslim. 

Reformers from within are also guilty of perpetuating 

the view of a single solid, unified Muslim community 134 

Reformers from within as well as fundamentalists bolster their 

arguments on the right to preserve their culture and 

l.anguaqe 135
• But theBe t·ights are subject to fundamental 

individual rights granted by the Constitution. 

/ 

While somo ttdvoclitr·H.'I of reform from within admit that , 
the· conflicts in int..erpnltation often work to the detriment of 

131
• ( Baxi, 19 7 5 p. 31) 

132
• (Baxi, 1975) 

133 .(Baxi, 1975, p.33) 

134 .(Kozlowski, 1993, p.91) 

IJ!·. (Mahmood, 1993) 
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wornen 136 , they do not explain how reform from within will 

eradicate this problem. 

Tnough some may argue that Sharia Law is inherently 

progressive ftnd open to ratorm it has its origin in patrLarchnl 

and sometimes plainly misogynist pre-Islamic values. For 

instance, the concept of mehr stems from the belief that marriage 

i.s a contract-,. whereby the husband is purchasing sexual rights 

over his . .,,ife 137
• · \>lhile reformers from wi'thin like Fyzee argue 

that polygamy ls only a permissi'JH right which would not be in 

conflict. with any state law prohibiting it139 the standard he 

implioitly sets for logal reform is religious doctrine and not 

li~eral democratic fundamental rights. While polygamy has been 

r~xpla:ined by many as a necess.lty in pre-I:;lamic Arabia to prevent 

widespread adulter·y and sexual perversion139 such justification 

fails to acknovJledge that while such deviant acts were committed 

by men, polygamy does not seek to change the behavior of men. 

Further, it does not pnwent such behavior on the part of the 

husband, but rather give» him a legal sanction to continue it. 

As of yet, most Muslim reformers have focussed on the abolition 

of polygamy and talaq al-Uidah, as well as 
•' 

provisions for 

mai~tonance. They base their argumenta for such change on more 

liberal readings of the Sharia. However, basing claims for change 

136
• ( Khory, 19 9 3 , p. 12 7 ) 

137 .(Coulson, 1963, p.255) 

u 8 .(Fyzee, 1964, p.212) 

1
·
09 .(Mahmood, 1986, p.70), 
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on immutable religious doctrine like the Sharia has its 

limitations in that these same reformers are opposed to reform 

in inheritance laws 1 as such cha11ges are antithetical to the 140 

So they are not concerned \'lith change for its own sake, but 

~hange which can still be called Islamic in nature. 

While it bas been argued that resistance to reform of 

MPL is not a resistance against change itself, but to the 

formalizing of such change through the legal process 141 perhaps 

this so because formal change would not only keep the debate a 

public one, but would also pave the way for bringing women into 

the public sphere. 'l'he opposition to MPL reform is not only a 

resistance to formal reform, but also because the Sharia has 

evolved into one of the few aspects unifyi~g all Indian Muslims 

and enabling them to remain different them from the rest of the 

population 142
• (Lateef, 1990 1 p.14) Yet that the Shariat has 

been observed in different degrees bi different Muslim 

communities shows that reliance on it as a unifying political 

isymbol is also precarious. 

Hhile reformers from within have . •"" ma1.nta1.ned more , 
credibility in the public eye because they appeal to the general 

rnansos 14
J tJwy h,:J.ve donH flO .:tt th·? cost of substantial rt!form. 

-----·--·--·-·---·---
140 • h .(Slng ,1994,p.l01) 

u 
1 

• {La tee f 1 19 9 0, p. 11 ) 1 

Jv. (La tee f, 1 9 9 0 1 p. 14 ) 

t·u.(Lateef 1 1990, p.79) 
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Furth~:n·more, the lGade.r.Bhip of the community has; been 

rather elitist in that it has benn used by the state to portray 

a symboliq unity\ of the cowrnunity without tacking controversial 
i 

issues \''ithi.n the corrununit.y or \·Jithout;144
• And while it has 

also been argued that the Indian state cannot and should not 

:reform MPL on i.ts own initiative because of its failure to 

protect MuslimB duriug conununal violence 145 how is enforcing MPL 

going to acl1ieve justice for Muslims in such situations? 

Though it has been argued that: the observance of 

customs are necessary for group cohesion in order to further the 

strugqle for the group's political and economic ends 146 what: 

exactly are these ends and how do the means necessarily lead to 

and justify these ends, has always been assumed without being 

clarified. 

As it has been widely believed that the upliftment of 

the co~nunity has to be addressed before that of a part of the 

conununity 147 there is no guarantee that doing so would 

necessarily pave the way for reforms with regards to women's 
J(' 

status. If anything, such an argument presumes the improvement , 
wom~n'a status to be subject to and dependent upon the welfare 

of men. 

144 .(Lateef, 1990 p.161, 1990). 

145
• ( Baxi, 19 7 5 p. 41) , 

"
40 .(Latef, 1990, p.102), 

147 .(Latuef, 1990) 
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ArgumEmts for refo.t:ms ft:om within rely on the fact that 

the HCB was passed by the Constituent Assembly which was 

predominantly Hi'ndu 149
• The same proponents also feel that 

change .in MPL should come from the community itself149
• Yet 

women like Shah Bane did do exactly this~ 

And "''hi le those Hindu~! most acrimonious about the 

inequities in MPL are hardly aware of those prevalent in the past 

and pr·esent HPL 150 the issue then should be to make them more 

aware rather than silencing the debate on MPL. 

Although current reformers such as Husna Subhani of the 

All India Muslim Women's Association argue for reform from within 

in MPL in contributing to the success of. Muslims' political 

struggle151 it is this process which has not only impeded 

change, but also led to the communalization of the issue. 

The persistent analysis of inequities in the Koran and 

other religious doctrines seems futile as many members of Muslim 
./ 

co1nmunities have learned and acquired these inequities not from 
" 

the written word, but from practice152 • so to them it does not 

·---------·---
14 A.(Kannabiran, 1994, p.l509-1510). 

149
• (Kannabiran,, p.l510) 

150 .(p.1264, Navlakha,l994) 

15' ( A r: 0 " • p • •t :J \. I fvl.llasan,l994), 

152 .(p.244, Saiyed E. Khan, 1976 

183 



matter whore the inequity stems, but that it has been a part of 

the con~unity's living tradition. 

And though many activists bolster their argument for 

reforms or a UCC by citing that most Muslim women do not side 

with the ulema on MPL isaues 15' whether or not this is true 

should be irrelevant to the issue of fundamental rights because 

not only does it relegate rights to the will of the majority, 

thus jeopardizing the rights of a minority within the group, but 

it also implies that such rights can be taken away and are thus 

not alienable. 

--------··----
153 .(p.l27, l<hory) 
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Chapter Five 

Conclusion 

The Debates Over the Uniform Civil Code 



A. The Constituent Assembly Debates 

Although the Uniform Civil Code was raised several times 

throughout the Constituent Assembly Debates, it was officially 

discussed on November 23, 1948 when it ~as proposed as Article 

35 of the Constitution. 

Mohamed Ismail Saheb of Hadras wanted a proviso to be 

added stating : "Provided that any group, section or community 

of people shall not b~ obliged to give up its own personal law 

in case it has such a law". He equated community or 

collective rights with fundamental rights. While not denouncing 

the need for a secular state, he felt it should not interfere 

with a person 1 s way of life. He also maintained that this 

amendment should be applied to the minority and majority alike, 

and if not, then-national harmony would be jeopardized. 

Naziruddin Ahmed proposed the following proviso to be 

added : "Provided .that the personal law of any community which 

has been guaranteed by the statute shall not be changed except 

with the previous approval of the community ascertained~in such 

manner as the Union Legislature may determine by law." Though he 

recognized that his proposal conflicted with Article 19 1 s purpose 

of controlling and or eradicating" pernicious practices which may 

accompany religious practices", he simil t?.neously maintained 

. (CAD, 23 November, 1948, p.p.540-541) 
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that personal law did not fall within this scope2
• 

Mahboob Ali Baig Sahib Bahadur of Madras also proposed 

a proviso to be added, stating, :"Provided that nothing in the 

Article shall affect the personal law of the citizen". He 

bolstered his contention by arguing that a Civil Code had nothing 

to do with personal law, as the latter was completely dependent 

on religion, and further that in a secular state, the government 

had no right to interfere in the cultural and religious life of 

its citizens 3
• 

B .• Pocker Sahib Bahadur from Madras supported Mohamed 

Ismail Saheb's proposal. Although he claimed to be speaking 

primarily for Muslims, he bolstered his contention by citing 

those Hindu organizations which were opposed to a uniform civil 

code (UCC). He proposed that this article be made a directive 

principle rather than a fundamental right and further that the 

proposed proviso not be subject to the voting of the Article4
• 

Hussain Imam of Bihar was also opposed to a ucc . 
. / 

His rAasoning was that because India was so diverse, reg~onally 

ethnically, and developmentally, there could not be uniformity 

in personal laws. He maintained that this could only be brought 

2
• (CAD, 23 November, 1948, p.p.541-543) 

3
• (CAD, 23 Nov. 1948, p.p.S43-544) 

4 .(CAD, 23 Nov. 1948, p.p.544-546) 
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about when the economic and social conditions of all Indians were 

uniform, and further that the government of a secular state 

should not interfere in personal law as a secular state was not 

anti-religious nor irreligious, but non-religious 5
• In other 

words, the state was not to be all~encompassing. The state was 

to be relegated to the public sphere, ~nd religion to the private 

sphere; and the family was the private sphere. 

On the contrary, K.M. Munshi argued that regardless of 

whether or not the proposed amendments were addeo to the Article, 

Article 19 of the Constitution confers upon the state the power 

to enact social reform, even if it may impede on religiously 

based family law. He also felt that the equating of personal law 

with religious identity was most emphasized by the British, and 

that such process should be stopped as it was not only 

contradictory to a secular state, but gender justice, as 6 

• 

Shri Alladi Krishnaswami Ayyar of Madras was also a 

proponent of a UCC, but he mostly emphasized national integration 

and uniformity of law as a step towards national 7 

Antbedkar felt, too, that since all other realms of law 

had been codified and unified, ther~ was no reason personal law 

should be excluded. He also maintained that if it was passed, 

5
• (CAD, 23 Nov. 1948, p. 546) 

6 .(CAD,23 Nov,l948, p.p.546-548) 

7 .{CAD, 23 Nov,l948,p.p.549-550) 
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there was no guarantee of it being inplemented in the future as 

? mandatory civil code. 

B. Current Debates 

While the the current debates over the UCC have grown 

in intensity and frequency in the last decade, contrary to 

popular belief, to a considerable degree they reiterate the 

attitudes expressed by Constituent Assembly Debates. 

Those opposed to a UCC invoke issues like preservation 

of culture, the right of religious ~nd cultural groups to live 

the way they choose, and respecting the sanctity and privacy of 

the family. While those advocating a uniform civil code stress 

national integration and improving the status of woman of all 

communities. 

While some reform on the part of the state has served 

to improve the.status of women- namely the Hindu Code Bill

it has done so at the cost of tightening the boundarie~ of this 

"community", and making women 1 s roles in intrafamily re"lations 

a criteria for this boundary8
• It has also contributed to the 

communalization of politics in that in or~er for Hindus to be 

united as a community 1 they had to be unit.ed against an "other". 

So what resulted \vas discourse distinguishing Hindu women versus 

"other" women. 

8
.( Mann, 1994 p. 114, in Hasan et al.) 
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Within the context of minority politics such 

interferences on the part of the state has allowed the state to 

deal with and address minorities via their religion rather than 

through their political, economic and social interests and 

. h 9 rl.g .ts . Subsequently, debates on the status of women via their 

communities has led to tit-for-tat politics between communities. 

By enacting the 1986 Act, the central government felt it was 

appeasing ''popular Muslim sentiment" and quashin~ "their" anger 

and resen'tment towards the opening of the Babri Mas j id for 

poojas. Hence, women's rights and concerns take a side line. ( 

p.52, Hasan) 

Yet the mere fact that the issue of preservation of 

religious culture arises when the roles and rights of women are 

questioned shows the level of sexism and mysogany within 

communities. With regard to Hindu personal law, legal prohibition 

of discrimination against untouchables wasn't opposed to nearly 

as vehemently as the Hindu Code Bill. And the same can be said 

in reference t.o Huslim personal law in India. The issue amongst 

conservative Muslims is not whether their culture "'is being , 
jeopardized at ~he hands of the state, but rather the rights of 

povler of men over women. If they really wanted to preserve their 

culture, they would've appealed for the codification of such 

customary or Koranic injunctions which also hold husbands to 

9 .(p.xii, Hasan) 
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certain marital obligations 10
• In many cases of divorce of 

Muslim couples, in an attempt to evade or postpone payment of 

mehr, husbands often process their cases through civil courts 

rather than Shariat courts, knowing well that the bureaucratic 

process inevitably gives them 10-12 years before they are forced 

to recompensate their wives. And often due to lack of funds, the 

wives forfeit their claims 11
• 

I would like to conclude by saying that India - if it 

is to sustain itself as a nation-state - has to pursue a form of 

secularism compatible with liberal democracy. This does not mean 

that all aspects associated w1th secularism should necessarily 

be applied. The principle of absolu~e political neutrality, for 

instance, would be impossible to implement because it assumes 

economic and social uniformity and equality of all groups and 

co~~unities, and therefore calls for helping or hindering each 

religious group or community equally in their struggle to secure 

their individual-based political and economic interests and 

rights. It also assumes impartiality on the part of the state 

which doesn't exist in any society 17 • 

10 
• ( ?1 etc a 1 f 1 1 9 9 4 , p . 12 1 in Hasan e t a 1 ) 

11
.( Mann, 1994, p.l55, in Hasan et al) 

12 .(Bhargava, 1994 p.1788) 
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However, the only way the state can pursue social 

reform is if its seeks an ideology compatible with this kind of 

social reform and takes into consideration the ground realities 

of societal inequality, rather than facetiously dismissing this 

ideology because it may be antithetical to the existing societal 

structure. After all, it is this societal structure which is the 

source of this inequality. 

In looking at the debates over the uniform ci vi! code, 

I maintain the need for a secular means to a secular end, and the 

need for that end. The fact that the state has allowed those 

personal laws which greatly disadvantage women to flourish 

exemplifies the state's own intention of legitimizing 

discrimination against women. If upper caste Hindus demanded that 

the state recognize and enforce personal laws calling for the 

subjugation and denial of equal rights for untouchables, a debate 

on the matter would be sharply contested on grounds that such 

la'vvs discriminate against a specific community13 • 

Furthermore, being vested with the right to live by 
,. 

one's personal law also implies having the choice not be exercize , 

that- right. In other words, if it is a right which can be 

enforced by the state a~ainst the beneficiary's will, then it is 

no longer a right, but rathGr a rule one has to live by. And 

finally, by leaving it up to the community to interpret religious 

text to determine a personal law which should be enforced by the 

13
.( Parashar,l994, p.l9) 
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state, realistically it ends up being men in the community who 

interpret the text, and obviously they have a vested interest in 

preventing change 14
• Although secular law reform cannot 

definitely bring about gender just laws, it is fair to argue that 

religiously based law reform can definitely not bring about 

gender just laws. This is so not only because of the nature of 

religious doctrine and institutions, but also because these two 

have served to sanction and preserve the family. More 

specifically, the family and religious institutions depend on 

each other for legitimation. This is not meant to exonerate the 

state as it has not only interfered with, but also politically 

and legislatively empowered religious institutions to preserve 

the patriarchal family. Most proponents of the UCC claim that its 

absence only continues to violate the fundamental rights 

guaranteed to all citizens in the Constitution. Though this may 

be true, what they neglect is the fact that the Indian 

Constitution itself contains contradictions and loopholes which 

allow the state to evade the enactment of a ucc, and interfere 

with religious institutions for the state's own political ends. 

However, limiting the analysis of the problem to the 
"' 

role"and behavior of the state neglects the source of gender 

inequality - the family. While some have called on the need to 

rethink the state and its role in sustaining patriarchy, the 

source of t.his patriarchy gets ignored. So perhaps it is also 

time to· rethink the family? (Henon ( 1994), gives an insightful 

14 .(Parashar,l992, p.229) 
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analysis in gender politics and the law. However she contradicts 

herself in arguing that womon have a harder time tackling the 

inequalities in their families than those within the. state 

apparatus. Yet simultaneously she feels that it is because of 

this and the politicization of the family that it is the state 

whic!l has to be "rethought". Although one cannot deny the state's 

role in politicizing the whole issue of law reform, it cannot be 

logically concluded that deconstructing the state will 

necessarily pave the way for a more gender just society.] 

So far both sides of the issue have addressed women's 

rights via the family or the community to which she belongs, 

without looking at her rights regardless of her community 

affiliation. So she is treated not as a citizen, but a citizen 

of a particular conununi ty. And this is what has served to 

conununalize the issue. The independent Indian state has addressed 

Hindu personal law through legislative means, and Muslim personal 

law through the political and electoral process. This has not 

only impeded women who would otherwise support reform of personal 

laws and or a UCC, but for the . fact of being accused of 

co~~unalism. It can then be speculated that the, state 

intentionally set out to treat women differently based on their 

religious personal laws, because doing so would prevent a unified 

women's movement, ns women from within a community in question 

. are forced to choose between exerting their rights as women and 

citizens, and their allegiance to the community. Women outside 

the conununity in question are compelled to assert the rights of 

all women regardless of which corrununity they belong to, often at 
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the cost of being accused of communalism or insensitivity to the 

needs of the corrmmnity in question; or acquiescence for fear of 

being accused of such sentiments. 

~n both the Shah Bano and the Sarla Mudgal cases of 

1985 and 1995 respectively, the judges expressed the need for a 

UCC, yet not primarily for the upliftment of women in their 

families. Their primary focus was national integration. In other 

\'lords, just as women's role within the family was to be the mark 

of distinction for a community, so w·as it to be the sole criteria 

for co~nunally unifying or preventing the communal unification 

of a country. This is why Shah Bano finally capitulated to the 

demands of the clergy and foresook her right to maintenance.In 

the S~ah Bano case, Justice Chandrachud so generously elaborated 

the plight of Muslim women, yet expressly stated that the case 

was not of constitutional importance. Similarly there have been 

suggestions and proposals by some women's groups for an optional 

uniform civil code, in which women ~ould opt to be governed by 

personal law or a uniform gender just law. Yet, this suggestion 

does not solve the problem of communalization of the issue, but 

evades it. It also implies that women's rights are to ,remain 

subordinate to the political welfare of their community, however 

that might be defined. So women would continue to shoulder the 

burden of bearing the public mark of distinction for their 

corrununi ty. Furthermore, and perhaps more importantly, such an 

option reinforces a negative right in that if a woman chooses not 

to avail of a gender just code, th~n she is exercizing a right 

of choice. But if that choice is reinforced by the state to the 
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detriment of the woman, then it ceases to be an enabling right. 

Such a pro?osal also ignores the ground realities that under such 

circumstances, womem would be coerced by their families into 

opting for their religious personal law, and thus only serving 

tc reinforce what law reform purports to eradicate the 

patriarchal family and its JnherE~nt inequalities. What then is 

needed is an opon dialogue focussing on women's rights as women, 

not as members of conununities where their concerns are hijacked 

by politically loaded and simultaneously vague and abstract terms 

like "culture", "conununity", and "identity". 
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