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INTRODUCTION

The demand that human rights and fundamental freedoms of the
individual be respected and assured throughout the world has grown over the
years, and today International Law contains a fairly well developed body of
Human Rights. Thus, human beings have been recognized as possessing certain
fundamental rights' The rights of the child are separately providgd for, as
children are the ‘vulnerable’ and ‘weak’ of society and need special
consideration and protection?. The law is however mostly silent and at best
unclear on the status of the foetus in law.

Today, the foetal community i; the subject of mucﬂ discussion and
debate. Science has brought out in the open the mysteries of the womb and the
foetus is no longer shrouded in enigma. Law is therefore forced to acknowledge
the problems of foetal life. According to Daniel Callahan, "If the life of a

defenceless foetus is not respected, then there is good reason to believe that the

2

The Body of human rights documents include:
Universal Declaration of Human Rights
International Covenant on Civil and Political Rights
European Convention on Human Rights
American Convention on Human Rights
African Charter on Human Rights

U.N. Convention on the Rights of the Child, 1989.
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most fundamental of all human rights - the right to life - will have been
subverted at its core... The test of a humane society is not the respect it pays
to the strongest and the most articulate, but that which it -accords to the weakest
and least articulate™. 3Many rights are envisaged for the foetus today. The most
fundamental hdwever is the right to life and it is best to clarify at the outset that
this study attempts to address only this right.

Of the norms of International Law, the right to life is the most basic and
fundamental ana all other humz;n rights obviously derive their raison d’etre from
this fundamental right. Many international documents enshrine the right to life.
But the right to life is a norm of international customary law or a general
principle of international law which transcends particular statements of the right.
Narrow approaches to the right to life are no longer adequate. The modern
concept of this right goes far beyond the traditional views. B.G. Ramcharan in,
“The Right to Life" acknowledges that social issues like abortion raise the need
to take a fresh look at this right®.

Though there is hardly any international legislation dealing with the issue
of right to life of the foetus, the conviction that human life is deserving of legal

protection even when in utero can be inferred from a variety of international

Daniel Callahan, "Abortion : Sonie Ethical Issues” In David F. Walbert &
J. Douglas Butler, Abortion, Society and the Law (Ohio, 1973), p. 89.

B.G. Ramcharan, ed., The Right to Life in International Law :
International Studies in Human Rights (The Netherlands, 1985).
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human rights documents. The UN convention on the Rights of the Child states
that "... the child, by reasons of his physical and mental immaturity, needs
special safeguards and care including iegal protection, before as well as after
birth"(emphasis added). The American Convention on Human Rights, 1978
declares in Article 4(2) "Every person has the right to have his life respected.
This right shall be protected by law, and, in general from the moment of
conception. No one shall be arbitrarily deprived of his life” (emphasis added).
Article 6(4) of the International Covenant on Civil and Political Rights declares
"sentence of death shall not be... carried out on pregnant women". This
provision recognizes the right to life of the unborn.

The medical profession has also variously recognized that unborn life
must be preserved. The Hippocratic Oath, which binds all doctors declares, "I
will give no deadly medicine to anyone if asked, nor suggest any such counsel;
and in like manner I will not give to a woman a pessary t0 produce abortion”.
(emphasis added) Likewise, the Declaration of Geneva® declares, "I will
maintain the utmost respect for human life from the time to conception”.
(emphasis addgd)

So, it is accepted that a foetus dcserves its right to life to be protected.
However, the foetus falls in a special category because it depends for its life on

its mother, who is another human being. What happens in cases where the

As amended at Sydney, 1968.



woman carrying the foetus does not want to carry it to term? This brings
up the issue of a conflict of rights, and it is this that makes abortion a knotty
problem. It must be further specified that it is in this specific case that the
problem manifests itself in its full form and so it is in light of the problem of
abortion that the right to life of the foetus will be studied.

With the 'staggering rise in the rate of abortion it has become one of the
most widely debated subjects in the human rights sector. According to Dr. Paul
Marx, "The greatest World War of all times is abortion, if by war one means
death by violence". Being an issue that touches on life, death and procreation,
abortion has been the subjéct of a passionate debate which shows no signs of
abating. Though every country has laws to regulate the issue, the laws are far
from satisfactow and no country claims to have found the perfect solution to the
problem. Mencken’s comment is apt fér the abortion issue : "To every human
problem, there is a solution - easy, simple and wrong" .

Abortion legislation has been in state of flux. To understand the core
issue involved, one has to look into the background of the problem. Chapter 1
deals with religious and ethical perspectives on abortion. Religion has a
profound influence on law, especially in matters relating to life. The moral
debate surrounding the issue is also of importance as one’s stand on public

policy (or legislation) depends on one’s moral stand. Two other factors that

Famous American Social Commentator.
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influence abortion legislation - public policy (or demographic concerns) and
scientific progress are also dealt with briefly.

Chapter II takes a quick look around the world to see what the global
scenario is like conéeming abortion legislation. For every region, examples of
permissive, restrictive and moderate legislation are seen. Finally, a glance is
taken at judicial decisions concerning abortion which have had an impact on
legislation.

The last chapter covers the abo.rtion legislation in India. The evolution
of abortion law is seen in the background of Indian society and culture and the
problems peculiar to India.

It will be too optimistic to expect clear-cut solutions tailor-made to our
needs considering the complexity of the problem; a major task would be
accomp lished if oﬁé can put ‘the problem in perspective and comprehend the

urgency of addressing it.



CHAPTER 1

ABORTION LAW : PERSPECTIVES

INTRODUCTION

», \

The issue of abortion has always been in the eye of the storm. It has
become a primary cause of social, religious and political controversy. Any law
aimed at addressing the issue has a difficult task ahead. It must reconcile or at
least take into account conﬂic.ting rights (foetal vs. maternal,individual vs.
societal), hierarchize them, give due regard to religioué senﬁments, find some
bit of solid ground in the shaky moral ‘morass surrounding the issue and keep
pace with the scientific progress in the field. Undoubtedly, a Herculean task to
fulfil. It is essential to understand the myriad factors that influence and are

formative elements of abortion law.

RELIGIOUS BELIEF

The abortion debate cannot be seen in isolation from the religious beliefs
regarding the issue. Religious beliefs. and philosophy, like ethical precepts
cannot be experimented upon or proved scientifically- they are based on faith

and are inextricably linked with culture. The influence of religion on society



‘is profound in all aspects of human life- but especially so in core issues like
life, death and procreation. Scientific truths constantly change as new
discoveries render former truths obsolete. But because theology professes
eternal truths, religious beliefs persist through the ages. Religion can neither
be disregarded nor its principles deliberately flouted. Any abortion law which
1S to govern a society cannot afford to ignore the basic religious values of the
people.

Although all religions have a philosophy of Ii'fe, none provides a
uniform responge to all the questions raised by the human embryo or by the
issue of abortion. One must therefore understand the complex evolution of

religious attitudes to the embryo and the foetus.

The Christian View of Abortion:

(a)  Catholic View: The Roman Catholic Church has always stood for

complete prohibition of abortion, considering it ‘wilful destruction of
life”.! It holds that a new life begins at conception. Biblical teaching is
clear that individual human life is precious in the sight of God because
man is made in his image. Jeremiah 1:5 saying, "Before I formed you in

the womb, I knew you, and before you were born, I consecrated you",

S. Chandrashekhar, Abortion in Crowded World: The Problem of Abortion
with Special Reference to India (Chatham, 1974), p.28.
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is said to show God’s caring concern for the unborn.? The Didache, an

early source of Christian law treatec‘i abortion as a sin equal in magnitude

to a breaching of the T¢n Commandments.The Epistle of Barnabes said
clearly,"You shall not slay the child with abortion”

By the fifth century A.D. however, distinctions were being drawn
between the "formed" and the "unformed" foetus.It was believed that the soul
entered the female foetus at eighty days gestation and the male foetus at forty
days. This view was based on the Aristotlean belief that the foetus, though
possessing soul potentially, passes through stages from the plant-like to the
animal-like, when it acquires sensation. So, abortioﬁ should ideally be carried
out before sensation and life have begun.* Accordingly, interruption of
pregnancy before 40 days was punishable by fine, whereas abortion after

2

‘ensoulment’ was recognized as murder.’

But since 1588, the Catholic Church has considered as murder the killing

of any human fruit from the moment of conception. In 1869, Pope Pius IX

Allister Vale, Medicine and the Christian Mind (London, 1980), p. 132.

Daniel Callahan, Abortion : Law, Choice and Morality (New York, 1970),
p. 476. :

G.R. Dunstan, ed., The Human Embryo : Aristotle and the Arabic and
European Traditions (Exeter, 1990).

Kenneth R. Niswander, "Abortion Practices in the United Sates," In David
E. Walbert & J. Douglas Butler, Abortion, Society and the Law (Ohi_o,

1973), p.200.



rejected the notion of ensoulment. He declared that life begins at conception and
the removal of a zygote, embryo or foetus is considered a murder and is hence
forbidden under all circumstances, the only possible exception being a case of
indirect abortion.®

Since the mid eighteenth century, the papal stand has been towards an
increasingly stringent prohibition of abortion. A series of strong,
uncompromising papal statements have continued down to the present.The
Catholic case against abortion in the words of Pope Pius XII is as follows: "The
unborn child is a human being in the same degree and by the same title as its
mother... every human being, even the .child in its mother’s womb, receives its
right to life directly from God, not from its parents, not from any human
society or authority... from the very first moment of its existence ... The life
of an innocent human being is inviolable".” Pope Paul VI, in his encyclical
Humanae Vitae, 1968 said, "... abortibn, even if for therapeutic reasons, is to
be absolutely excluded".? The 1974 Declaration on Procured Abortion

proclaimed that a new life begins at the time of fertilization and this life belongs

When an operation is performed to cure a fatal disease of the women
which incidently leads to the destruction of a foetus, it is known as a
indirect abortion. An ectopic pregnancy or a cancerous pregnated uterus
may be removed as these operations have the primary purpose of saving
the life of the mother, not the destruction of the foetus.

Chandrashekhar, n.1 p.27.

ibid, p.27.



to a new human being and not to the father or mother. The 1987 "Instruction
on Respect for Human life" upheld the 1974 teaching as valid.’

More recently, Pope John Paul II's 1995 encyclical letter "The Gospel
of Life" emphasized the vulnerability and neediness of nascent life in the womb,
"The unborn child is totally entrusted to the protection and care of the woman
carrying him or her in the womb. The work ... of serving life ... must be
fulfilled above al.l towards life when it is at its weakest"!® He confirmed that
even if a doubt exists about whether a foetus is human or not, it would be a sin
to dare to risk murder. Abortion is claésiﬁed as a crime against life and human
liberty and is punishable under the Code of Canon Law by excommunication.
In a message from the Vatican, the Pope (John Paul II) recently declared that
women who use abortion pills (RU486) will face excommunication from the
Roman Catholic Church. He called the use of these pills as “tantamount to
murder”.!!

Hence, the Catholic Church never tolerates any direct abortion, even

when by allowing the pregnancy to continue, both mother and child will perish;

o William Werpehowski, "Persons, Practices and the conception Argument”,
The Journal of Medicine and Philosophy (Netherlands), vol.22 (1997),
pp.479-94.

0 ibid, p. 481.
1 Asian Age (New Delhi), 2 August 1996.
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"better two deaths than one murder".!? Catholic theology has maintained its

rigid stand on abortion to the present day and seems changeless.
The influence of the Roman Catholic view has had tremendous influence

on abortion laws throughout the world and it has been very vocal in the abortion

debates.

(b) The Protestant View

Till the first quarter of the twentiéth century all Protestant denominations
were hostile to the idea of abortion on the grounds that it is immoral,
unchristian and contrary to divine law. But the Lambeth Conference of 1958
declared that.." The responsibiiity for deciding upon the number and frequency
of children has been laid by God upon the conscience of parents everywhere...."
and approved abortion at the dictate of strict and undeniable medical necessity,
broad enough to cover health as well as life.!* The sanctity of potential life is
stressed an(i abortioh as a method of birth control is condemned. But, abortion
is tolerated when the life or healih of the mother is threatened. The American
Baptist convention in 1968 recognized that "abortion should be a matter of

responsible personal decision” and urged legislation to provide that (1) the

12 Rabbi Dr. Immanuel Jakobovits, "Jewish View on Abortion," In David F.
Walbert & J. Douglas Butler, Abortion, Society and the Law (Ohio, 1973),
p-106.

13 Chandrashekhar, n.1, p.38.
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termination of pregnancy before the 12™ week be at the request of the
individual(s) concerned and (2) after that period a pregnancy be terminated only
in case of substantial risk to physical of ﬁwntal health of the mother, risk that
the child would be born with grave physical or mental defect, rape, incest as
cause of pregnancy.!* In fact, the resolution urges the church to provide
counselling on.abortion. The' Unitarian Universalist Association urged that
"efforts be made to abolish existing abortion laws, except to prohibit
performance of an abortion by a person who is not a duly licensed physician,
leaving the decision as to an abortion to the doctor and his patient”.'> Though
the positions of individual denominations vary, generally abortion is tolerated

under certain conditions and is not absolutely prohibited.

Judaism:

Judaism, while it does not share the rigid stand of the Roman Catholic
Church, also does not endorse the far more permissive views of many ProteStant
denominations. the traditional Jewish position is between the two extremes,
recognizing only a-grave hazard to the mother as legitimate indication for
therapeutic abortion. Jewish law assumés that the full title to life arises only at

birth. According to the Talmud," If a woman is in hard travail [and her life

4 ibid, p.39.
S ibid, p.40.
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cannot otherwiée be saved] oné cuts up the child within her womb and extracts
it... because her life comes before that of [the child]. But if the greater part [or
the head] was delivered, one may not touch it, for one may not set aside one
person’s life for the sake of another”".!® The argument for sanctionirig
embryotomy to savé the mother is that such a child is in ‘pursuit’ of the
mother’s life and may be destroyed as an "aggressor" following the general
principle of self defence.!” So, the attitude towards abortion in Jewish law is
that (1) the only indication for. an abortion is a hazard to the mother’s life and
(2) otherwise, destruction of the unborn child is a grave offence (although
technically not murder). Most authorities of Jewish law agree that physical or
mental abnormalities of the foetus do not in themselves compromise the title to
birth. Human life is infinite in value and its sanctvity 1s unaffected by the absence
of mental faculties or by defects. Any éhance, however slim, that a life may be
saved must always be given the benefit of doubt. But Jewish law would consider
a grave psychological hazard to the mother as reason for abortion. _The Jewish
concern for the mother is highlighte'd by the fact that a pregnant woman
sentenced to death must not be subjected to the ordeal of suspense to await the

delivery of her child!® (Jewish sources brand any delay in the execution as

16 Jacobovits, h.12 p.106.
7 ibid, p.107.
B ibid, p.117.
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"perversion of justice", (since the criminal is sentenced to die, not to suffer).
In fact, more lenient opinions have followed allowing abortion when there is a
serious medical indication for.it as well as in cases of conception by rape or
incest or of a risk that the child may be born physically or mentally
handicapped, as long as it is within the first 40 days of pregnancy. But the
general Jewish view remains that Jewish law prohibits abortion unless a

potentially lethal deterioration in the mother’s health might ensue."

Hinduism : There is no static, defined belief in Hinduism’s attitude to

abortion and it is a matter of dispute whether classical Hinduism contains clear,
specific prohibitions against .abortion". But certain classical principles and
customs suggest a general bias against the practice. The principle of ahimsa
would run counter to abortion. According to ancient Samkhya Philosophy, there
are two priﬁciples which are central to this Universe : Purusha (soul) and
Prkrti(body). The soul or atman descends into the zygote produced from the
union of the sperm and the ovum. According to Dr. A. Ramaswamy lyengar,
"It is at the moment of the sperm-ovum union that the transmigrating atman,

purusha (the individual) gets his material encrustation, as dictated by his

19 ibid, p.118.
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previous karma". *°There are 40 sacraments in traditional Hinduism- for every
major event in the life of a Hindu. Three such sacraments that appear to run
counter to the practice of abortion are éarbhadana, the sacred rite to promote
conception, pumsavana to enhance the chances of the birth of a male and
simatonnayana to ensure the embryo’s safety in the womb.2! Bhruna-hatya
(foetus murder)l or garbha-haéza (pregnanny destruction) has been condemned
as a serious sin in the vedic scriptures. The first reference to abortion appears
in the Atharva Veda: "Wipe off, O Pushan, the misdeeds on him that practiceth
abortion".?? Thus, abortion is ranked along with the gravest of sins. That the
Atharva Veda condenms abortion can also be found in its passage, "Within the
womb Prajapati is moving".”* Because Prajapati is the creator and Lord of the
Universe, abortion is indicated as being inimical to the elemental principle of
creation. According to Yagnavalkaya Smriti (400 B.C.), abortion causes the
degradation of women and garphapat‘ana (inducing abortions) is a valid reason
for abandoning one’s wife.”* The epic Mahabharata (300 B.C.) refers to

embryo murder as a sin. It also contains the story of the legendary hero Arjun

20 C.M. Francis, " Medical Ethics in India : Ancient and Modern (II)" in

21
.22
23

24

Issues in Medical Ethics, vol. 5, no.1, (1997), pp. 3-6.
Callahan, n 3 p.154. |

Chandrashekhar, n.1 p.41.

ibid, p.41-42.

ibid, p.44
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narrating the sécret military fnanoeuVre to penetrate the unassailable battle
formation, Chakravyuha, to his pregnant wife Subhadra. Flowering in her
womb, the foetus Abhimanyu listens and later uses the manoeuvre in battle.
Thus, the ancients projected the womb as penetrable and the foetus as sensitive
and responsive. waever, Hindu thought has been willing to distinguish
between different phases of gestation. S.Radhakrishan in "The Hindu view of
Life" points out that according to the Hindu classical texts there are three school
of thought - (1) that life beings at conception (2) that it begins with the first
movement of the foetus and (3) that is begins with the first breath of the infant
after delivery.”® Radhakrishnan, who has reinterpreted classical Hinduism in
the light of modern thought and needs could permit abortion under certain
conditions. So, the Hindu view has not remained static, it has changed with
time.

Muslim View: Muslims are required to find the answer to their ethical

dilemmas firstly from the Holy Koran, the Hadith (traditions from the Prophet
Mohammed) aﬁd from the intefpretatio'ns and opinions of Islamic ecclesiastical
heads such as the Muftis and Ulemas.?® The traditional Islamic view has been
opposition to birth control in general. The opposition is derived from the Koranic

injunction, "Murder not your children for fear lest ye be reduced to poverty.

2 ibid, p.32.
% ibid, p.46.
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We will provide for you and them" (Koran VI : 151; XVII; 31). A farwa issued
by the Grand Mufti of the Egyptian realm in 1937 said about abortion,
"...opinion on this subject has differed but the majority are inclined not to allow
it... After the quickening of tﬁe embrYo, abortion is absolutely prohibited".”’
Islam recognizes life, not as a right but as a duty. One of the most important
human duties is the preservation of life. The Koran says, "Terminate not life for
it is sanctified by God. But in December 1964, the Grand Mufti of Jordan
stated, " It is permissible to take medicine to procure abortion, so long as the
embryo is unformed in human shape".”® The period of this unformed human
state was given as 120 days. Thus, Islamic theological view has also undergone
some change and Islamic injunctions are now interpreted to allow therapeutic
abortions. |

Other Religions: The central principle of ahimsa in Buddhism and Jainism
would stand against abortion, though there are no specific referénces to it.
Videvdad (a religious code of the Zorogstrians) treats abortion as a great crime
tantamount to manslaughter and if a girl was made pregnant and had recourse

to an abortion, the woman, the man and the abortionist were all considered

27

28

ibid, p. 47-8.
ibid, p. 47
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equally responsible.?? Shintoism apparently holds that a foetus is not a living
person and personhood is acquired upon birth. Confucianism places no

particular obstacle to the performance of abortion.*

MORAL DEBATES

The legal issue of aborti;)n cannot be resdlved independently of the moral
concerns that surround it. Without some fundamental points of moral agreement,
laws cannot be framed, nor codes enacted. And without an awareness of the
moral issues implicit in establishing good laws, it will be impossible to
determine what a géod law is or should be. If we hope to strive for a consensus
on legal and public policy of abortion, we must necessarily agree on some
ﬂlﬁdamental human values. However, this is easier said than done. Moral
debates have raged for decades over the issues relating to abortion and they
show no signs of abating. What are some of these issues?

The Sanctity of life: That life is sacred and precious and to be treasured
is an accepted principle.The "right to life" is enshrined in numerous national

and international statutes on the belief that life is to be valued.?! But there are

2 Henry E. Siegerist, A History of Medicine, WI.II : Early Greek, Hindu

30

31

and Persian Medicine (New York, 1987), p.201.
Callahan, n.3 p.258.

The Right to Life is enshrined in :
Article 3 of the Universal Declaration of Human Rights.
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innumerable quéstions that croi) up when this right is sought to be implemented.
One central question is regarding the boundary lines of this right—when' does life
begin ? Who can avail of this right ? What is the status of the foetus? Is it a
‘person’, a ‘potential person’ or ‘not a person at all’ (till it is born)? The lcgél

issue of abortion thus has at its core the ‘status of the foetus’ problem.

Personhood of the foetus:

Only a decision about the personhood of the embryo can bring to light

any obligations owed to it. Is a foetus a ‘human being’ ? According to Daniel
Callahan, it is necessary to first examine the concept "human" and then seen
how it can apply to prenatal life.>? But a ‘human’ i§ a mosaic of many
characteristics.How can we select one qharacteristic arbitrarily and apply it for
comparison?

For example one school of thought believes &at because the zygote has

the same genetic code as a human being, it qualifies to be a human. Another

group claims that when the foetus oufwardly resembles a human being, it is

32

Article 6 of the International Covenant of Civil and Political
Rights.

Article 2 of the European Convention on Human Rights. -
Article 4 of the American Convention on Human Rights.
Article 4 of the African Charter on Human and People’s
Rights.

Callahan, n.3 p.349.
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human. Still others claim that sentience or rationality or consciousness is
essential for qualifying the foetus as human. Callahan points out that human
beings are to be looked at in all their diversity - we cannot single out one
human attribute that can be counted as decisive.

Also, any attempt to define "human" life must take account of
"potentialities".3* At one particular moment, a human being may be displaying
very few human characteristics (he may be asleep, unconscious or an infant)-a
human does nof realize all his potential at once. That does not mean he is not
human; what is important is that he possesses those human pontetialities.

These two facts - that the status of the foetus (a) cannot rest on one
characteristic alone and (b) must take account of "potentiality", make it all the
more difficult to arrive at a decision on the status of the foetus.

The law often has to deal with the status of the foetus. Does the law treat
the foetus as a person?** | |
1. For purposes of inheritance or succession, a posthumous child is deemed

existing at the time of the parent’s death. Property rights vest in the

unborn child provided that it is subsequently born alive.

2. For purposes of citizenship, birth is a test of life.

33

34

ibid, p.350.

R. Slovenko, "When Does Life Really Begin?", Medicine and Law, vol.2
(1983), pp.81-84.
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The unborn child is considered a "person or separate being" within the
meaning of the wrongful death statute in many states. A pregnant
woman, consequent to injury can recover damages in a lawsuit for the
loss of the "foetal child".

Ifa fathgr is wrongfully. injured and killed. The child in utero at the time
of the father’s death has a right 'of action against the wrongdoer.

The unborn may also claim damages for injuries suffered before birth.
The California Civil Code provides that " A child conceived, but not yet

born is to be deemed an existing person, so far as may be necessary for

its interests in the event of its subsequent birth".

The California legislature included a foetus as a human being withing its
homicide statute following a case where a man stomped a pregnant
woman, ‘causing her to have a miscarriage.

Medical examiners finding in an autopsy a foetus that could have
survived outside the womb, double the death count.

Penal codes ‘postpone until birth the execution of pregnant woman

— _«“‘\ N

sentenced to death. (3‘ T 652K

The general emphasis has focused on live birth as rite of passage to

personhood with viability as an increasingly accepted alternative. While in most

cases,

the protection of the law rests at the moment of birth, it can be

questioned whether the unborn is less a person when terminated by abortion
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than when killed by car or execution? The courts too have been equivocal about
this issue. The U.S. Supreme Court had this to say on the issue:" We need not
resolve the difficult question of when life begins. When those trained in the
respective disciplines of medicine , philosophy, and theology are unable to

arrive at any consensus, the judiciary , at this point in the development of man’s

knowledge, is in no position to speculate as to the answer". *

Further, it is claimed that laws are merely statutory recognition of the
nature of individuals as persoﬁs. Such recognition may be absent because of a
failure on the part of society to comprehend the moral structure of the world.
This is illustrated by the failure of society to recognize women as persons or to
comprehend the immorality of slavery. Noonan points out, "Humanity does not
depend on soc_:ial fecognition."“ So even if the laws do not at present
recognize personhood of the foetus, it does not mean that the foetus is actually
bereft of personhood. |

While, courts have avoided committing themselves to a particular theory
of life, personal theories as to the morél status of the foetus have been equally
diverse and arbitrary. The foetus gains personhood when life beings. But when

does life begin?

35

ibid, p.83.

36 Edward John Main, "The Relevance of a Biological Definition of Life to

Fundamental Rights", Medicine and Law, vol.6. (1987), p. 190.
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Beginning of Life Theories:

No consensus whatsoever seems to exist on the beginning of life. Though
the biological p‘rocess of in ute;ro life is known right from fertilization to birth,
scientific data alone is of no help as it has to be interpreted and this is where
ethics and morals step in. Data provided by technical experts must be
interpreted by moralists and ethicist. |

There are various theories regarding the point at which life begins.37
1. The Genetic ‘School®® considerslife to start at conception because the

zygote has the genetic potential of a human being. The Roman Catholic

Church would fall in this school which claims life must be protected and

respected from the time of conception. The potential argument is negated

by many according to whom the potential may no more be equated with
the actual than the clay on the wheel may be equated with the particular
finished pot or the acorn -with the oak which spring from it.

2. The DeVelopment School holds &at while conception does establish the
genetic basis for an individual human being, it must develop to some

degree before it can be thought of as the life of an individual human

37 Callahan, n3 p.383.

38 Proponents of the Genetic School are John T. Noonan Jr., Paul Ramsey
and Andre Hellegers among others.
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being. Personhood (and thereby rights) follow biological or social

achievements.

Within this school, there are differences of opinion on just how much
development is required. For example,

(1) it is put forth by some that only when the zygote is implanted in the
uterus can life be said to have begun. According to Michael Coughlan,
"conception should be identified with implantation in the womb and not
with fertilization."* Similarly, Ian Kennedy opines that a miscarriage
cannot be procured unless the woman is carrying- until the fertilized egg
is implanted in the womb.% |

(i) It is argued that the capacity of the embryo for twinning or recombining
shows it cannot be ‘a person’. Rex Gardner queries "Does the soul also
split?," .if it was a p;erson since conception.*! Thus, according to
Norman Ford, "the human individual begins at the primitive streak (14

days).*
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Michael J. Coughlan, The Vatican, the Law and the Human Embryo (
London, 1990).

lan Kennedy, Trear me Right: Essays in Medical Law and Ethics (Oxford,
1988).

Allister Wale, Medicine and the Christian Mind, (London, 1980), p.133.

Norman M. Ford, When Did I Begin? Conception of the Human Individual
in History, Philosophy and Science (Cambridge, 1988).
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Other proposed points for the acquisition by the embryo of the status of a

person are :

(i)  after 18 days (beginning of neural tube development). According to
Blunt, personality is related to an ability to respond to fellow human
beings. .The crucial stage in the development of the foetus would
therefore depend on a minimal development of the nervous system.*

(iv)  after 22 .days (onset of foetal brain-birth).

(v)  when recognizable human form.emerges

(vi)  when the foetus is viable.

(vii) . brain-birth ((24-28 weeks) *

(viii) quickening etc.

Further, many of these development points are themselves variable, depending

on the foetus and the state of medical technology.

3. The Social Consequences School* claimsthat ‘life’ is continuous; one
cannot draw a line confirming where life beings. But the decision to call
the conceptus a "human life" is to be made on the basis of the social

consequences of the decision. This school does not recognize the

43 Wale, n41 p.132.

44 D. Gareth Jones, "Brain Birth and Personal Identity", Journal of Medical
Ethics, vol. 15 pp- 173-8.

45 The point at which foetal movements become discernible to the mother.

46 Glanville Williams and Garret Hardin.
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significance of biological data. Their theory is aptly summed up by

Hardin, "Whether the foetus is or is not a human being is a matter of

definition, not fact,; and we caﬁ define any way we wish".*’

That legal policy is largely influenced by philosophical or moral leanings
is evidenced by the fact that the Genetic school represents a fully protectionist
policy, the Developmental School opts for a flexible, moderate model and the
Social Consequences school leans in favour of the pregnant woman.*®

Both the statué of the foetus and the issue of when life beings, are linked
to each other. They represent the vexing problem of ‘line drawing’. Where can
one draw the line against abortion. An attempt to do so lgads us to the "paradox
of the heap" (sorites paradox) - how does one determine when the removal of
a grain from a heap of sand renders the pile no longer a "heap".*® Thus the
problem of drawing distinctions along a continuum is what we are faced with.

Scientific evidence does no tell us when human life begins. The concept
"human" requires a. philosophical and ethical judgement. Further, even if it
were shown that human life begins at a certain point, that finding would require

the further moral judgement that life at that stage ethically merits full protection.

a7
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Hardin, "Abortion-or Compulsory Pregnancy?", Journal of Marriage and
Family, vol.30 (May 1968).

Callahan, n.3 p.385

Jeanne Salmon Freeman, "Arguing Along the Slippery Slope of Humén
Embryo Research", The Journal of Medicine and Philosophy, vol.61
(1996) pp.61-81. :
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When human life begins and when it merits full respect are sometimes treated
as two different questions. >

But, law cannot wait endlessly for answers which will fully satisfy the
moralist or philosopher. So, most abortion laws of the world have drawn these
lines for the pufpose of law. Though such line are bound to be arbitrary and so

questionable, all that can be said is that we have to draw them to fulfil a

functional purpose.

Foetal Rights vs Maternal Rights:

Even if .the point where life bggins is ‘discovered’ and the foetus is
granted human status, what happens when its rights come up against those of
the mother? Who gets precedence? The issue of abortion involves the
consideration of competing rights.

Foetal rights and maternal rights have been publicly debated in "pro-life"
and "pro-choice” terminology Legislatibn all over the world has recognized that
when the right to li'fe of the foetus is pitted against the right to life of the

mother, the hierarchy of rights is quite clear. Almost all countries permit

30 Callahan, n3 p. 153.
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abortion when the mother’s life is at stake. But does the woman have a right
over her body, or the right to make her reproductive choice, the right to privacy
etc. ? The pro-choice lobby advocates that the woman must have complefe
control of her reproductive system and she should be free to make her choice.
Beverly Harrison and Rosalind Petchesky®! point out that no one can be forced
to donate an organ or submit to invasive physical prbcedures. No woman should
be subjected to- ‘compulsory pregnancy’. Although pro-choice advocates agree
that foetal life is human life, they claim that the ontological status of the embryo
or foetus is subsumed by the paramountcy of the woman’s choice. Their view
of foetal life is that foetal life is dependent upon the woman’s free consent and
subjective acceptance; the foetus becomes human only when invested with
maternal valuing. The meaning and valﬁe of foetal life must be construed by the
woman. So, foetus rights can never out-weigh the woman’s prior interest and
rights. According to Tribe,® the relationship between the foetus and the
woman is with(.)ut any parallel. as' the foetus is completely dependent upon the
body of the woman. The sustenance it needs is not for society to grant; so it is
wrong for society to claim an interest in the life of the foetus. Respect for the

foetus cannot be bought by denying the value of the mother.
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D.J. Leyshon, "Abortion: In Search of a Constitutional Doctrine (Part 1)",
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';Pro-lifers " on the other hand argue that the rights of the foetus cannot
be subordinated to those of the woman. Their basic premise is that human life
starts at conception and when the foetus’s right to life comes up against a lesser
right of the mother, the right to life must prevail.*?

As if it were not already beset with enough moral dilemmas, any
abortion law, must also take into account this issue of a conflict of rights. A
conflict betweeh maternal and foetal rights was brought out in the famous case
of Baby Boy Roininen (Baby R) (1988) in Canada,* which saw the
apprehension in utero of a chilq in the process of being born in order to provide
it with appropriate medical attention so as to save its life. This involved delivery
by caesarian section, where the mother initially refused (ultimately, she granted
consent). In subsequent court proceedings, Judge B.K. Davis found that the
apprehension of the Child while in utero was in keeping with the law. Both tﬁe
initial apprehension as well as the subsequent court order were welcomed by
those who saw this as an appropriate intervention of the state to safeguard the
life of an unborn child and rejected by those who saw an imposed caesarian
section as gross violation of female autonomy and inviolability. The rationale

behind this decision was that in situations where the foetus has passed a certain
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ibid, p.164.

>4 Fike-Henner W. Kluge, "When Caesarian Section Operation Imposed by

a Court are Justified", Journal of Medical Ethics, vol. 14, 1988, pp. 206-
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state of developmenlt, its rights take precedence over those of the mother. The
Roe v. Wade decision was an attempt to balance foetal rights with maternal
rights. Many other judicial decisions_and legislations have also drawn the same
conclusions, by breaking up the gestation period and having different provisions

to apply to different phases of foetal and maternal life.

PUBLIC POLICY CONSIDERATIONS 3

Abortion has been and continues to be the most widely praétised method
of fertility control in virtually every éountry, no matter what its culture or
religion. Abortion législation may have striking demographic consequences.
Ancient Greek society never frowned on abortion and Plato and Aristotle both
recommended it as a means of controlling population growth.

Many countr‘ies (China, Vietnam) have liberal laws only to facilitate
population cont.rc;l. On the other hand, many eastern European countries have
had stringent laws to avoid a fall in the birth rate. However, studies show that
the birth rate can hérdly ever be manipulated by limiting the right to abortion.

"Experience in all countries has demonstrated that no legislative provision can
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Malcolm, Potts, "Population Growth and Abortion" In Gerald I. Zatuchni
and Others, Pregnancy Termination: Procedure, Safety and New
Development (Maryland, 1979), p. 416.
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prevent a pregnant woman from trying to terminate an unwanted pregnancy,
notwithstanding the risks that this entails".>
The right to life of a foetus, which is dependent on the abortion law,

may thus be determined by the demogfaphic needs of the country.

SCIENTIFIC PROGRESS:

Abortioﬁ laws must'alsb keep up with scientific progress. They have to
continually adapt to medical progress which moves at a much faster pace then
does law. The development of pre-natal diagnostic techniques for example, has
resulted in the problem of sex-selective abortion, creating another important
issue for laW to soﬁ out. The introduction of abortion pills (RU 486)°" to
facilitate medical abortion will have to be dealt with separately by the law.
Similarly, laws based on the viability principle have to be altered now that
technology is pushing back the viability line. Thus, abortion legislation has to

be continuously updated.

56 Statement of Purposes of a French Bill (1997-78) on prevention of
clandestine abortion.

37 Also known as the "Morning after" pill, RU486 or Mifepristone induces
abortion if swallowed after an act of unprotected sex.
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SUMMING UP:

]

Any law. that openly dis‘regards religious sentiments will not be tolerated
by people. It is a different issue that religions are gradually being reinterpreted
and are adjusting to modem needs. Understanding religion is essential for
forming policy issues concerned with life, birth and procreation ( the abortion
issue happens to toﬁch all three aspects).

As for the ethical debates, it is not possible to come up with clear-cut
answers. It is a gray area in which subjectivity prevails. Questions concerning
line drawing are necessarily; arbitrary. Thése lines are of utmost relevance
because they separate life from death. Once’s moral evaluation of abortion has
a considerable impact on one’s evaluation of abortion indications and abortion
laws. It also decides one’s stand in cases of conflict of rights. For purposes of
the law, functional solutions must be \A;orked out without getting caught in the
mire of morality, though only after .considering morality and the debatés
surrounding the issué.

Public policy issues like population control also come into play in the
matter of foetal rights and here again- conflicting interests emerge. For some
countries, demographic considerations play a particularly important role in
deciding abortion policy.

Lastly, abortion law cannot remain static when scientific progress i -

whizzing by.
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All these factors must be understood before understanding, formulating
or evaluating abortion law. After understanding these background issues, we can

proceed to take a look at the global scenario regarding abortion legislation.
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CHAPTER 11
ABORTION LAWS AROUND THE WORLD

INTRODUCTION

The variety of differing moral and legal attitudes to abortion suggest that
it is not an easy problem fo; mankind to come to grips with. Among the
countries of the world, the legal stafus of abortion ranges from complete
prohibition to elective abortion. But there is hardly any nation in the world
which believes or claims to have discovered the perfect solution to the ethical,
social, medical and legal problems relating to abortion. The changes in abortion
laws of different nations over the past few decades and the heated debates
surrounding the issue are evidence of the worldwide uncertainly and flux. A
systematic international comparison is essential to form an idea of the global
legal scenario regarding abortion. This will help us discern whether the
countries of the world are moving in different directions or whether there is
possibility that they are taking the first step towards some kind on a global
consensus on this issue. It is true that the value systems and consequently legal
systems of different communities are bound to differ. However, there are
always areas of agreement and it is these overlapping areas that can form a

common ground for cross- cultural discussion.
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It should be noted at the outset that abortion statutes of many countries
are not strictly enforced and some abortions on medical grounds ( to save the
life of the woman) are tolerated in almost all countries. It is an established fact
that in many countries with restrictive laws, abortions can be obtained from
physicians without interference from the authorities. Conversely, legal»
authorization of elective abortion does not guarantee that abortion on request is
actually available to all women. Lack of medical personnel and facilities or
conservative attitudes among physicians or the authority responsible for deciding
the permissibility of each case can determine the availability of legal abortion.
Thus, legal provisions are not always reflective of actual practice regarding

abortion.

ABORTION LAWS:

Before the nihjeteenth century, éarly abortions were n(\)t condemned or
regulated legally. But during the nineteenth century, women faced legal
restrictions on abortion at any stage of pregnancy. Law traditionally took its cue
from ecclesiastical law with its moralistic overtones and imposed heavy penalties
on anyone involved in abortion. In the evolution of legislative provisions,
abortion is generally first dealt with in penal legislation. By 1954, the penal
codes of almost every country in the world made abortion a grave crime and

imposed strict penalties for inducing abortion. These legislations have over time
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been changed to include certain” indications” which make abortion permissible
or new abortion legislation has been formulated enumerating such indications.
The language of "indications" is used to classify the reasons for abortion.! The
coinmonly recognized indications are as follows:?

(1) Medical Indications: (also known as therapeutic indications) the most

stringent legislations authorize abortion only when the operation is
necessary to save the life of the woman. This involves a direct clash
between.the right to life of both‘ the mother and the foetus. In this case,
it is almost universally recognized that the interest in the life of the
mother must prevail. The medical indication is often extended to include
the preservation of the health of the mother. Further, in some cases
‘potential’ injury to health of the woman or consideration of her
‘reasonably foreseeable’ environﬁent in determining threat to her health,

make this a broad indication which can be used to cover many situations.

(2)  Eugenic Indications: the purpose of such a provision is to prevent the

transmission of hereditary diseases and to avoid the birth of children

liable to be affected by physical or mental disorders as a result of

According to Daniel Callahan, the language of "indications" is used in
order to avoid begging thequestion of whether such indications should be
written into the law. '

D.D. Seth and S.K. Maitra, Abortion and Termination of Pregnancies in |
India (Allahabad, 1973) p.27-31.
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3)

4

&)

chromosomal abnormality or intra-uterine damage. This ground for
abortion has thrown up a host of moral questions. Who is to decide
whether a foetus will be "fit" enough to be allowed to live? How is one
to determine that level of disability where not being born at all is
preferable to a life of suffering ? Here again we are faced with the
problem of where to draw the line. Needless to say, any such line drawn
is bound to be arbitrary and subject to constant change . It is feared that
eugenic indications are designed‘ for the convenience for the parents and
if legalized, they may result in arbitrary abortions in the quest for the
"perfect” baby.

Ethical. Indications:.These include cases where pregnancy is a result
of a criminal act such as rape, incest or sexual intercourse with a minor
or a person suffering from a mental disorder. In some cases (Middle
East) ethical indications include cases where the ‘honour’-of the pregnaht
woman or her family are at stake.

Medico-Social Indications: are provided for in fairly liberal abortion

legislations. They include factors like previous deliveries in close
succession, domestic difficulties because of infants, a difficult financial
situation etc.

Social Indications: One social indication is the number of children.

Many legislations allow abortions after a certain number of children.
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Age of the woman can also be cited as an indication for abortion (for
example, if she’s less than 16 or more than 40 years of age) other social
indications include cases where the husband is dead or on military duty.

(6) Abortion on Demand: A statute allowing abortion on request usually

sets time limits for such requests.

(7) Contra-indications: legislativé enactments often establish a list of

contra-indications, i.e. a list of restrictions on legal abortion. The most
common contra-indication is the progress of the pregnancy beyond a
certain stage. Another is the requirement that a certain authority be
responsible for the decision regérding abortion. Or it may be required
that the abortion be performed in approved establishments only. Consent
of interested parties may be required. Some countries with liberal laws
impose restrictions on non-residents.

It is based on the above-mentioned indications and contra-indications that

all abortion laws in the world are formulated.

ABORTION LAWS IN THE WORLD

NORTH AMERICA
U.S.A.: Before 1973, each state of USA responded to the abortion dilemma in
its own way. Catholic influenced states banned abortion under all circumstances.

Fundamental Protestant states (like Texas) permitied it only in order to save the
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woman’s life.> Other states had enacfed relatively permissive abortion laws
based on the Model Penal Code put forward by the American Law Institute,
which allowed abortion on medical, eugenic and ethical indications. This lack
of uniformity was rendered untenable by the realization that the abortioniissue
raised fundamental human rights issues.

The landmark Roe v. Wade “decision of the Supreme Court in 1973
‘decriminalized’ abortion in nearly all American states. This classic decision in
the field of abortion tried to balance foetal rights with maternal rights. The
Supreme Court established a constitutional right to privacy through creative
interpretation of the constitution. It established that the state might have an
interest in the opinion which the woman chooses to exercise but only a
compelling interest can justify any state regulation which impinges on the
woman’s choice, The Roe decision divided the nine month gestation period into
three distinct trimestefs. In the first trimester (0-3 months), an abortion can
proceed without state interfergnce as long as the woman can find a physician
who is satisfied that the pregnancy shduld be terminated. So, in the first three
months, virtual abortion on demand is available. During the second trimester (4-
6 months), a compelling interest in safeguarding the woman’s health justifies a

degree of state regulation. So it is permissible for the state to determine the

Patricié Gober, "The Role of Access in Explaining State Abortion Rights”
Social Science and Medicine, vol.44(7) (March 1997), pp. 1003-16.

Roe v. Wade 420 U.S. 113 (1973).
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qualifications needed for those persons who are to perform the abortion. The
decision whether to opt for an abortion or not, however, was to,remain within
the realm of personal choice. So, at no point during the first six months of
pregnancy does the state have any compelling interest in safeguarding the life
of the foetus. The legal significance of the life of the foetus is only recognized
from the seventh month of pregnancy. Thus, the compelling point was fixed at
"viability" or "capability of meaningful life outside the mother’s wom ". But
even in this phase, state controls to prevent abortions are unconstitutional if
abortion is considered necessary to preserve the life or health of the woman. In
sum, the decisiqn of abortion rested with the woman tjll the twenty-fourth week,
after which the foetus is deemed to bé potentially independent of its mother’s
body, so the state has a constitutional right to ensure the foetus’s survival.

The Roe decision instead of settling the issue fanned the flames of the
abortion debate further. Though it ruled that unduly restrictive state regulation
of abortion was unconstitutional, the Supreme Court failed to write specific
guidelines for acceptable legislation; A counter-movement for the restoration of
strict control over abortion soon sprang up andthe issue became entangled in
social and political conflict. States which are opposed to abortion but which
have been prevented by Roe from criminalizing it have resorted to alternative
strategies such as restricting public funding or requiring parental consent or

waiting periods etc. In the 1977 case of Maher v. Roe, the Supreme Court ruled
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that the state of Connecticut was not obliged to fund abortions for poor
women.’ The scope‘ of this ruling widened in 1980 when the Court refused to
overturn the Hyde Amendment.® States are now free to decide whether or not
to fund abortions. In the 1992 case of Planned Parenthood of Southeastern
Pennsylvania v.Casey, the Supreme Court upheld the state’s request for report
and record keeping and parental consent.” An increasingly conservative
Supreme Court has been granting states greater discretion in regulating access
to abortion.States have been using requirements of notification,waiting periods,
parental consent and non-funding as measures to restrict abortions.

The US.is a classic case of religious affiliation and degree of religiosity
contributing to aborfion attitudes.Larger proportions of the population that are
Roman Catholic, Norman and Southern Baptist are associated with lower
abortion rates.® All three religions -have explicitly negative positions on
abortion.The Roman Catholic Church has very high visibilit)} in American
public life, and it has time and again and fiercely defended the right to life of

the foetus from the time of conception.

Mabher v. Roe, 432 U.S. 464, 473 (1977).

An amendment to annual appropriations bills prohibiting the use of federal
funds for reimbursing the cost of abortions for Medical recipients, except
for a few permitted exceptions.

Planned Parenthood v. Casey 112 S. Ct. 2791 (1992), U.S.

Gober, n3 p.1007.
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Also of relevance is the issue of abortion related harassment,
intimidation, violence and even murder. Frustrated by the Supreme Court’s
refusal to overturn Roe in 1992 and eliminate the right to abortion, militant anti-
abortion groups moved the battle to the street. Anti-abortion violence culminated
in the killing of three abortion clinic Workers and a doctor in 1994.° Quite a
strange way to voicé the demand for a "right to life" by "pro-lifers"! The
Congress had to pass the Freedom of Access to Clinic Entrances Act'® in May
1994, making it a federal offence to obstruct the entrance of an abortion clinic.
The result of this Act was a drop in violence and harassment directed at
abortion clinics.!!

The U.S. has been the major platform for the staging of the abortion
debate. The "pro—life" and "pro-choice" advocates have been most visible and
vocal here. The Roe v. Wade decision was an attempt to incorporate the
interests of both sides. Though it decriminalized abortion in Roe, the Supreme
Court in Webster v. Reproductive Health Services 1989, upheld a Missouri
statute that ‘the life of each human being begins at conception’ and ‘unborn

children have protectable interest in life, health and well -being’.'? State

ibid, p.1010.

0 ibid, p.1011.

Business and Political Observers (New Delhi), 5 April, 1996.

G.V. Ramaiah, "Right to Conceive vis-a-vis Right to Birth", A.LR.
Journal (1996) pp.136-140.
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statutes are responsible for regulating access to abortion and today the likelihood
of being able to procure an abortion in U.S.A. is strongly dependent upon

where a woman lives.

Canada: The Criminal Code of Canada of 1953-54, as amended in 1969 made
therapeutic abortion by a qualified medical practioners legal. No other abortion
was lawful. In_1988 in the case of R.V Morgentaler (1988)," the Canadian
Supreme Court struck down as unconstitutional the existing legal restriction on
abortion, in view of Canada’s new Charter of Rights and Freedoms. It held that
existing therapeutic abortion committf:es provided for in the Criminal Code
where biased against the woman and it thought it appropriate to suggest the
adoption of a new law which would not infringe on women’s right to life,
liberty and security of the person. So, Canada has no Criminal Code provision
ﬁrohibiting or regulating abortion. The absence of legal guidance on the subject
was highlighted in a series of cases in Which injunctions were sought to prevent
pregnant women fro;n obtaining abortions.

The Special Group on the Status of the Foetus was to devise " a
comprehensive.policy regardiﬁg the foetus... fairly balancing the rights and

interest of all these implicated".'* The commission which was to produce

13 R.V. Morgentaler (1988) 1SCR 30.
14 Report of the Special Group on the Status of the Foetus, p.3.
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policy to guide Parliament, concluded that the foetus certainly deserves "some
protection”, for exz;mple from wrongdoing not sanctioned by the mother. It
failed, however, to provide a unanimous policy for legislation. The vague
formulation was that the grounds for obtaining an abortion after twenty two
weeks gestation would be limited to saving the mother’s life. Before that point,
it would be considerably flexible. The abortion debate is very much alive in
Canada today. The Commission concluded that" a foetus is not necessarily seen
as having the same value... as someone already born".!* In the absence of

law, abortions are virtually available on request.

LATIN AMERICA: Abortion is generally legally restricted, clandestine and
unsafe in this region. Most of the Latin American countries authorize
therapeutic abortion and some recognize ethical indications. Very few countries

recognize eugenic or medico-social indications.

Chile:'® Chile is an extreme example for the world to see. Abortion is not

permitted under any circumstances in Chile, even if the woman’s life is in

danger. Legislation permitting therapeutic abortion was struck down in
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Chile", Reproductive Health Marters, (London), vol. 9., May 1997.

44



September 1989. In 1974, when a new Constitution was written, a Right to Life
clause was included in the Constitution that is still there today: "Every person
has a right to life, and the state will protect the life of the unborn”. Although
it was left to Parliament to formulate a law on abortion, the intention of this
clause was to stop any law allowing abortion on demand from being passed.
The stipulated penalty for abortion in the Chilean criminal legislation is 3-5

years imprisonment.

Peru'’; While Chile is one extreme example, Peru is not far behind. Sec.21
of its Health Code aflows therapeutic abortion only, that too when three
physicians decide that there is no other means of saving her life or preventing

serious harm to her.

Barbados: The Medical Termination of Pregnancy Act of 11th February, 1983
allows termination on therapeutic, eugenic, ethical and social indications below
twelve weeks, after which point only therapeutic and eugenic indications are

recognized. Barbados’s law is thus fairly liberal.

17

International Digest of Health Legislation (IDHL), 1983, vol.34(1), p.73-
74.
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Guyana'®: But, it is Guyana which after 2 years of public campaign passed
the Medical Termination of Pregnancy Bill and became the country with the
most liberal abortion law in South Aﬁlerica. It makes abortion legal on the
following conditions:

below 8 weeks - abortion on request

- 8-12 weeks - therapeutic, eugenic, ethical indications or if the mother is
HIV positive or in case of failure of a recognized contraceptive method
(like Indian law)

- 12-16 weeks - on the above mentioned indications if 2 medical
practioners allow it.

- after 16 weeks - if three medical practitioners allow it

- these provisions do not apply in case termination of pregnancy is
immediately necessary to save the life of the woman.
In the Latin American region Guyana’s legislation is the most liberal.
Apart ffom the extreme legislations of Guyana (liberal) and Chile

(restrictive), most of South America provides narrow grounds for legal

abortions. Buit even where legg] abortion is made available by legislation, it is

practically difficult to procure a legél abortion and the number of illegal

abortions and maternal deaths is high.

18 IDHL, vol.34(3), 1983.
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EUROPE:

U.K.: Before 1803, the rule of the Common Law was that abortion was a
crime only if it took place after quickening. In that year, abortion became a
crime before qﬁickening as weil. The Offences Against the Person Act of 1861
established a maximum penalty of life imprisonment for any-abortion.' This
law admitted of no "indications". The famous ruling of Rex v. Bourne’
indicated that ah abortion carried out in good faith to preserve the mother’s life
and mental well_-beiﬁg was lawful. This ruling constituted a fundamental judicial
precedent. The Abortion Act of 1967 allewed abortion in case of therapeutic
or eugenic grounds and also in case of risk to life or physical or mental health
of any existing children of her family. Also, note was allowed to be taken of the
woman’s "actual or reasonably foreseeable environment". The broad socio-

medical grounds for legal abortion provided for the Abortion Act 1967 inspired
the legislations of various other countries. The Abortion Act failed to specify
time limits but it kept intact the provisions of the Infant Life (Preservation) Act,
according to which the crime of ‘child aestruction’ includes a child ‘capable of

being born alive . The point of viability was fixed at 28 weeks. Thus, ‘viable’

19 Seth, n2 p.76.
20 See p.25.

2 IDHL, vol. 42(1) 1991, p.37-39.
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foetus is protected under English Law. The Human Embryology and
Fertilization Act (1990) has shifted the point of viability to 24 weeks - an

incidence of law trying to keep up with scientific progress in the field.

Ireland®?: The Regulation of Information (Services Outside the State for
Termination of Pregnancy) Act of 12th May, 1995 allows that certain
information relating to services legally available outside the state for the
termination of pregnancies and to persons who provide such services may be

given to women and to the general public on certain conditions.

Hungary?*: Hungary’s law is an example of a liberal law witﬁ a broad range
of social and socio-medical indications .for legal abortion. Ordinance No. 76 of
3rd November, 1988 on the termination of pregnancy allows termination on
therapeutic, eugenic and ethical grounds. Other indications are if the woman is
unmarried or séparated, if she.has no accommodation, if her husband is doing
his military service, if she has 2 or more surviving children and other social

indications.

22

23

IDHL, vol. 46(4), 1995, p.481.

IDHL, vol.40(3), 1989, p.595.
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Poland:?* Abortion law has been on a roller-coaster since the fall of

communism. The Law of 30 August 1996 allows termination of pregnancy on

therapeutic, eugenic, ethical and socio-economic indications.

Soviet Union(erstwhile)?’: From 1917 to 1920, abortions were totally illegal
(even on therapeutic grounds). In 1920, Russia became the first country to
legalize abortién. From 1920-1936 abortions were made legal on certain
indications. From 1936-1955, abortions were again illegal except on strictly
medical grounds. Since 1955, abortion on request has been provided for.

In 'genefal, abortion lz;w in Europe is liberal with a wide range of
indications. The erstwhile East European countries have either virtually allowed
abortion on demand or had very repressive laws. Their abortion laws are in a
state of flux. Since the dissolution of the Soviet Union , Eastern ‘Europealn
countries have cc_)mé under pressure from the Catholic Church to approve of
restrictive laws. The trend towards reverting to restrictive laws has been mainly
due to the role played b‘y the church and demographic concerns. However, most

European countries would fall in the liberal category.

24

25

IDHL, vol.48(2), 1997, p.176-8.
Daniel Callahan, Abortion : Law, Choice and Morality (New York, 1970).
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SCANDINAVIA®: A relatively uniform policy has been adopted by the
Scandinavian countries, the overall trend being toward a progressive
liberalization of grounds for legal abortion. A feature of this region was the

acceptance of medico-social indications.

Iceland:?’ Iceland was the first country to have passed a law dealing
specifically with abortion and the first Scandinavian country to have passed a
law introducing the concept of medico-social indications. Under Law No. 38 of
28th January 1935, an abortion can be performed before the twenty eighth week
if it constitutes a risk to the health of the mother. Factors that constitute a risk

to health include social circumstances.

Sweden:?® Swedish law recognizes "anticipated weakness" or living

conditions of the woman along with therapeutic, eugenic and ethical grounds.

26

27

28

Seth, n2 p.26.

ibid, p.62.
ibid, p.27.
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Finland:? Finland allows abortion to women less than 17 years of age or

more than 40 years of age along with recognizing the other usual indications.

Denmark:* Danish law allows legal abortion if the woman is incapable of
care because of youth or immaturity or if child care represents a serious burden

for the woman.

Norway:*! Norwegian law also includes medico-social indications along with

the other indications.

ASIA: In most Asian countries, legislation has been restrictive. Many of the
Asian countries facing the problem of overpopulation, have tended to use

abortion laws to further their demographic interests.

Japan:* In Japan, the provisions concerning abortion are contained in the

Eugenic Protection Law of 13th July 1948. It allows legal termination of

2 ibid, p.60.
30 ibid, p.57.
3 ibid, p.63.
32 ibid, p.75.
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pregnancy on a wide range of medical and socio-economic indications. It is
considered one of the most liberal laws in the world.
Countries like China and Vietnam promote the use of abortion as

population control measures.

Singapore:® has a fairly liberal abortion law which provides for therapeutic,

eugenic, ethical as well as economic indications.

Middle East®*: Most of the countries of the Middle East have repressive
legislation on abortion. The laws in question are however rarely enforced in a
strict manner in practice and many illegal abortions are performed by physicians
in hospitals and private clinics. In most of the countries, abortion is legal only
if done to save_the iife of the mother. In some countries (Jordan, Lebanon), it
Is available to save .the "reputation" of the mother and the "honour” of the
family. Abortion is less frequent among the Arab population. The oil-rich states,

valuing fertility, provide incentives to increase family size.

South Asia: Abortions are illegal in all countries of South Asia except India.

33
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IDHL, vol.32(3), 1981, p.451-3.-
Seth, n2 p. 108.
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Sri Lanka®: In Sri Lanka there was an unsuccessful attempt to amend and
abortion law in 1995. Under the penal Code of 1883, abortion in Sri Lanka is

a criminal offence except when performed to save the life of the woman.

Nepal®s: Nepal has a harsh abortion law which equates abortion with
homicide. There are no mitigating circumstances under the law - even in cases
where the health or life of the mother lis threatened. Nepal is one of the very
few countries with extreme restrictions. There has been little debate, let alone
resistance to the law so far. But, a Bill calling for change has been introduced

in parliament.

India: India has fairly liberal abortion law and though all the indications are
dressed up to look like medical indications, they actually constitute a wide range
of indications. But, over-medicalization of the law has led to an unsuccessﬁl
implementation of the law. India’s abortion laws are discussed in detail in

Chapter III.

35
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Marge Berer, "Abortion: Unfinished Business", Reproductive Health
Matters, vol. 9 (May 1997), p.6.

Madhya Pradesh Chronicle (Bhopal), 7 May 1997.
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Africa: Most African States retained abortion legislation introduced by the

colonial country. So, most African States have stringent abortion laws,

prohibiting abortion unless to save the life of the mother.

Ivory Coast’: The law in Ivory Coast is a typical example of stringem
abortion law. Sec. 366 of the Penal Code makes it an offence to perform an
abortion on a woman (whether or not her consent is available) unless it is
necessary to avert a éerious threat to her life. Three physicians must certify that
there is no other way to save her life. Sec. 368 lays down penalties for
incitement to abortion and Sec. 369 indicates penalties for sale or distribution

of abortifacients.

Botswana®®; Botswana liberalized her abortion law in 1991 to allow abortion
within the first sixteen weeks of pregnancy on therapeutic, ethical and eugenic

grounds.

South Africa®: The new abortion law of South Africa which was passed in

1996 makes it the most liberal law in Africa. It acknowledges that women have

37 IDHL, vol.34(1), 1983, p.75.
3# IDHL, vol.43(4), 1992, p.737.

3 IDHL, vol.48(2), 1997, p. 178-80.
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reproductive rights, including the right to have an abortion. The Choice on
Termination of Pregnancy Act makes termination of a pregnancy legal upon a
woman’s request upio 12 weeks; on therapeutic, ethical, socio-economic and
eugenic grounds upto 20 weeks; and after 20 weeks if the woman’s life is
endangered. The Bill makes it an offence to obstruct access to an abortion
facility. Abortion may only be carried out by a medical practitioner or a
registered midwife. The Act provides for counselling. The aim of the Act is

stated to be inter alia"...the advancement of human rights and freedoms”.

AUSTRALIA*: There is a considerable amount of ambivalence on the

question of abortion in Australia. As the law stands, all abortions in the
common law jurisdictions are classified as offence and are potentially unlawful
(criminal statutes are modelled on the Offence Against the Person Act 1861,
England). But although Australian abortion laws have not been amended by
legislation as in England (except in South Australia and the Northern Territory),
the broadening of the common law (through cases) has produced fairly similar
results. Two rulings which broadened the Common Law were R.v.

Davidson,** 1969 (where it was said thatan abortion was lawful if a medical

40 Kerry Petersen "Procreative Freedom : A Legal and Moral Challenge",
Proceedings, 11"‘ World Congress on Medical Law, South, Africa, 1996,
vol.1, pp.213:23.

R. v. Davidson (1969) V.R.667.
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practitioner believed a danger to life or health (physical and mental) existed and
R.v. Wald,** 1971 (where it was said that it would be for the jury to decide
whether there existed in each case any economic, social or medical reason
which could constitute grounds for a danger to her health). In CES v.
Superclinics* 1984 the mental health indication was broadened to include any
effect which such conditions may have after the birth of the child. In 1986, R.
v. Bayliss and Cullen**, Judge Mc. G\_Jire stressed that abortion would not be
lawful if permitted for less than serious reasons-there is no legal mandate for
abortion "on demand" under the common law. The responsibility of the abortion
decision making is placed in the province of the medical provision. Although
non-medical grounds are accepted, they are locked in a medical framework. By

and large, however, abortion has been available virtually on request and is

publicly funded.

42
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44

R. v. Wald (1971) NSWDCR 25
CES v. Superclinics, Nos. CA 40266/94 CL 14479/88.

R. v. Bayliss and Cullen (1986)9 QLD Lawyer Reps 8.
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CLASSIFICATION OF ABORTION LAW MODELS
Abortion legislation has been variously classified by different writers.

Daniel Callahan named them ‘restrictive’, ‘moderate’ and ‘permissive’, legal

codes.*® K.A. Peterson*® classified them as:

(1) The Abortion Reform Model: legal systems that generally prohibit
abortion while granting physiciahs discretionary power. (e.g UK.)

2) The Judicial Model: legal systems that adhere to old abortion statutes,
most of them dating back to the 19th century. The judiciary alone
established the circumstances under which abortion may be permitted on
the basié of necessity. (é. g. Australia)

(3)  The Elective Model: women have the right to abortion under specified
circumstances. (e.g. U.S.A.)

However, _as mentioned earlier, classifying the legal provisions into 4a
;:ategory often does ﬁot reveal the true picture. Abortion is legal in Zambia, but
rarely performed. A survey in Calcutta showed that the majority of the residents
still thought abortion was illegal. Abortion is illegal in the Philippines but most
people think its legal because of readily available services and no interference

by authorities. Further a lot of the legal codes can only be classified after taking

43 Daniel Callahan, Abortion: Law, Choice and Morality (New York, 1970).

46 K. A Peterson, Abortion Regimes (Aldershot, 1993).
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into consideration the way in which they are interpreted. A broad provision may

be interpreted narrowly or a stringent code may have convenient loopholes.

SOME COMMON FEATURES IN ABORTION LAWS
After a ;]uick look at tl;e abortion laws across the world. The following

points emerge:

- Almost all countries permit abortion when the mother’s life is at stake.
A stringent code is considered one which permits abortion énly to save
the life of the mother. That the mother’s right to life is to get precedence
over the foetus’sright to life is more or less accepted across the world
(notable exceptions being Chile and Nepal).

- Most countries permit abortion in case of risk to health of the mother.
This provision however can be variously interpreted. Some laws allow
the consideration of "reasonably foreseeablé environment" or "actual or
potential” threat to health. Thus social, economic or other indications can
be made to fit this category. Some laws (like Indian law) include ethical
considerations in this category. Thus a pregnancy resulting from rape is
considered a serious risk to the health of the mother. Also, failure of a
contraceptive is also included under this category (India and Guyana).

Thus, this indication can be very widely interpreted.
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Some laws provide ethical consideration separately, for pregnancies
resulting from a criminal act. In the Middle East, this extends to cases
to protect the "honour" of the family.

Many countries are reluctant to provide for eugenic indications
considering the moral dilemma of the issue of prenatal screening and
selective abortion. (Most South American countries do not provide for
eugenic - considerations). Countries that allow eugenic indications
sometimes have to deal separately with the related issue of sex-selective
abortion. (India has a separate law to deal with the issue)

Those countries that provide for social indications provide for a varying
range of indications which in some cases is so broad that it is tantamount
to abortion on request. |

Countries which do permit abortion on request impose a time limit on it
(Turkey allows abortion on request in the first 10 weeks, Mongolia
allows it. in the first 3 rﬁonths) ‘

Almost all countries have divided the gestation period and provide for
different regulations in different time periods. Some legal code; vary the
level of punishment along the gestation period. So, all countries have
done thcir.s.hare of "line-drawing". These lines can undoubtedly be
questioned as being arbitrary. But they are a functional necessity. Fast-

moving changes in medical technology however are causing the need for
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re-drawing previously established lines. (e.g. British abortion law, based
on "viability" has had to redefine the point of viability). Thus the contra-
indication of time-limits is incorporated in almost all abortion law
Some laws impose the restriction of guardian-consent especially in case
of minors and mentally incapable women (as does Indian law). In many
states of the U.S.A., the issue of parental consent is a problem for
teenage pregnancies. The new South African law by defining a woman
as ‘a female person of any age’ addresses this problem.

Countries with liberal laws impose restrictions for outsiders in order to
avoid bécoming "aboriion—milfs ". (Singapore law imposes residence
conditions for procuring abortion; Sweden,. on the other hand has no
such restrictions. Within the U.S.A., the ‘migration of the abortion
problem’ is a common practice. So many states with liberal laws have
some conditibns for making abortion available). |

Many of the liberal codes, while providing a broad range of indications,
keep the decision making in the hands of the medical profession or a
Board or Commission - (Indian _law requires the consent of registered
practitioner while most Scandinavian and European countries have
established Boards to screen each application for abortion). Thus, in
many cases, the discretion to interpret the law rests with an authorised

agency and the woman is not the one to take the final decision.
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The common approach of all countries has been to make legal abortion
a medically supervised, safe process. Most countries that allow for legal
abortion require that it bé carried out at a registered centre on an in-
patient basis and under the supervision of a medical person who fulfils
certain basic requirements stipﬁlated by law. In many cases (India is a
glaring example), the requirements of the law do not match with the
available infrastructure. In India, for example, the MTP facilities are so
wanting that the law is considered restrictive in practice.

In many laws, due consideration is taken of the person performing the
abortion. Anyone who has ethical objection to the abortion cannot_be
forced to perform it (unless it must be done to save the life of the
mother).

A lot of the abortion laws include provisions for counselling services.
German law makes counselling compulsory stating :

“the purpose of the counselling is to protect the life of the unborn child.
It shall be inspired by a concern to encourage the woman to continue
with her pregnancy and enable her to envisage the idea of living with her
child; it shall assist her in making a responsible and conscientious
decision. The woman concerned must be made aware of the fact that
whatever. the stage of hér pregnancy, the unborn child has his own right

to life and that accordingly under the legislation in force, pregnancy
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termination may be contemplated only in exceptional situations, where

the woman concerned, if she continues her pregnancy to term, will have

to bear a bur_den that is so heavy and exceptional that it goes beyond the
bounds of reasonable sacrifice.*’

The South African law also provides for counselling services, which is
all the more essential in cases involving minors. The provision for counselling
is wanting in Indian law where a large population of women seeking abortion
are uninformed and take decisions under social and family pressures.

- To sum up, no country leaves abortion totally in the private sphere.
Some codes are restrictive making legal abortion unavailable, in which
case there is no personal choice Qf abortion. There can be moderate laws
with a wide range of indications but the decision being in the hands of
an authorised body. These can be highly permissive laws with a wide
host of indications allowing practically anyone to avail of legal abortion.
There can also be laws dealing 6nly with the process, requiring it to be
medically supervised, leaving the decision wholly to the woman. But
there can not be no law, leaving the decision and procedure wholly to
personal choice. Thus, working out a satisfactory abortion legislation is

imperative for any society.

4 The Assistance to Pregnant Women and Families Amendment Law of 21
August, 1995, Sec. 219(1), IDHL, 1996, 47(1), p.34-35.
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JUDICIAL DECISIONS*

What have the courts of the world had to say about the controversial
issue of abortion?
1938 - U.S. v. Caroline Products Co. (U.S.A.): Justice Stone’s famous
footnote suggested that the Court should be alert for "prejudice against discrete
and insular minoritiés ..." since "no fetus sitsin our legislatures”.
1938 - R. v. Bourne (U.K.): A doctor who had performed an abortion on a
15 year old victim of gang rape was acquitted - it was held that a woman’s life
depended on her physical and mental health. This was a landmark decision
recognizing for the first time that there could be cases of lawful abortion.
1973 - Roe v. Wade (U.S.A.): US Supreme Court established a constitutional
right to abortion - but a limited one. In an attempt to balance foetal and
maternal interests, it created the trimester approach with a freedom to elect
abortion till the 24th week after which boim the state’s interest in the life of the
foetus was asserted.
1977-Maher v. Roe (U.S.A.): US Supreme Court ruled that the State of
Connecticut wa; not obligated 'to fund abortions for poor women.

1978 - Paton v. Trustees of the British Pregnancy Advisory Services (UK) : The court, denymg

an injunction sought by a man to restrain his wife from having an abortion

4 For detailed citations of cases, see bibliography.
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ruled, "The foetus cannot, in English Law... have any right of its own at least
until it is born and has a separate existence from its mother”.

1980 - Dehler v. Ottawa Civil Hospital (Canada): Judge Robins said "What
then is the legal position of the unborn child ? Is it regarded in the eyes of Law
as a person jn the full legal sense ? Wﬁile there can be no doubt that the Law
has long recognized foetal life and has accorded the foetus various rights, those‘ '
rights have a always been contingent upon a legal personality being acquired by
the foetus upon its subsequent birth alive... It is only persons recognised by law
who are the subject of legal rights and duties."

1983 - Akron v. Centre for Reproductive Health, Inc (U.S.A.) : The
Supreme Court reaffirmed Roe v. Wade.

1986-R. v. Bayliss and Cullen (Australia) : Judge Mc. Guire said there was
no legal mandate for "abortion on demand" and stressed that abortion would be
illegal if permitted for less than serious reasons.

1988 - Re F (in utero)(Canada): It was held that a foetus has ﬁo status as a
legal person or rigﬁts under the law until it is born and separated from its
mother.

1988 - R. v. Morgentaler(Canada): The Canadian Supreme Court struck
down the country’s federal abortion law as unfair and violative of women’s

constitutionally recognised right to life, liberty and security of the person.
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1989 - (Argentina): The Court of First Impression in Argentina prevented a
mentally retarded minor, who had been the victim of rape and who was four
months pregnant, from having an abortion. The decision rested on the claimed
right to life of the foetus.

1989 - Webster v. Reproductive Health Services (U.S.A.): The US
Supreme Court upheld a Missouri Statute which declares that "unborn children
have protectable interest in life, health and well-being".

1989 - Davis v.Davis (Australia): An Australian Court held that human life
begins at conception

1991 - Rust v. Sullivan (U.S.A.): The Supreme Court banned medical
personnel in fgderaily funded clinics from engaging in abortion counselling,
referral or activities informing women of their right to an abortion.

1992 - Planned Parenthood v. Casey (U.S.A.): The Court upheld the right
announced in Roe but upheld the State’s request for report and record keeping

and parental consent.

SUMMING UP

There exist today a variety of abortion legislation regimes, ranging from
restrictive to permissive. But legal developments throughout the world over
recent years have moved away from concentrating on abortion as a crime

towards legislation enabling abortion on health and social grounds. The general
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trend that is discernible around the world is towards more permissive laws.
There seems to be global consensus on the danger of illegal abortions and a
recognition of the fact that a woman intent on procuring abortion will opt for
it no matter how strict a legal regime she faces. Abortion laws today are
concentrated more on what to do once the decision to abort is taken and less on
the decision of abortion itself. Does this imply that laws are not giving due
recognition to the right to life of the foetus? This is not necessarily so because
abortion is legalized only on certain ;indications’ and within time restrictions.
It is only indicative of the helplessness of law in stopping a woman intent on
abortion from doing so by any means,- legal or illegal. Iliegal abortions are a
grave menace. They are a threat to the life and health of the woman. It is this
problem that most abortion laws today address.

Different cogntries may have differing legal provisions to tackle tﬁe
problem, but certain global consensus is essential on some basic principles and
ethics. In no country should there Ibe an extreme law that either totally denies
respect to the foetus or totally curbs women’s rights. Thus the problem has to
be attacked from the extremes, cutting out the edges where there is flagrant

violation of either a foetal right or a woman’s right.
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After getting an idea of global legislative approaches and perspectives on
abortion, it would be worthwhile to have a look closer home and see what the
abortion law in India is all about. How protected is the Indian foetus and how

safe 1s the Indian mother?
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TABLE 1

RESTRICTIVENESS OF ABORTION LAW IN DIFFERENT COUNTRIES

Law Africa Asia & Oceaniac Europe North America South America
Under No Nepal Chile
Circumstances :
To Save a woman's  Angola Afghanistan Belguim Dominnican Rep. Brazil *
life Benin Banglaldesh lreland # El Salvador* ' Chile .
Burkina Faso Burma Guatemala Colombia
Central AfricaRep.  Indonesia Haitt Ecuador*
Chad Iran Honduras Paraguay
Cote d’voire Iraq Mexico* Venezuela
Gabon Laos Nicaragua Peru
Libya Lebanon Panama
Madagscar Oman
Malawi Pakistan
Mali Philippines
Mauritania " Sri Lanka
Mauritius Syriya
Mozambique United Arab Emirates
Niger Yemen Arab Rep.
Nigeria Yemen, Peoples Democratica
Senegal, Rep.
Somalia
Sudan
Zaire
Other maternal Algeria Hong Kong*.! Albania Costa Rica Argentina*
health reasons Cameroon*! Israel* ! Northen freland Jamaica Bolivia*
Congo Jorden* Portugal*! Trinidad & 'I;obago Guyana
Egypt! Korea, Rep. of*.! Spain* ! Cuba
Ethiopia Kuwait! Switzerland
Ghana*.! Mongolia
Guinea New Zealand*!
Kenya Papua New Guinea
Lesotho Saudi Arabta
Liberia* ! Thailand*
Morocco
Bostwwana
Namibia*!
Rwanda
Sierra Leone
Tanzania
Uganda
Zimbabwe*!
Social and social Burundi Australia! Bulgaria*, '.& Uruguay*.$
medical reasons Zambia! India ** 1t Finland*,! &&&
South Africa Japoan®* !$3 German Fed Rep, *\&& *,
Korea, Dem, Rep.* ! Great Britain !
Taiwan* ! Hungary* ., &&
Poland* $3,&&
Iceland
On request Togo Tunisia& & China Austrial! *! Canada
Singapore Czechoslovakia&& Cuba&&
Turkey $% Denmanrk && Puerto Rico
Vietnam France $$ United States
German Dem. Rep. &&
Greece &&
Italy &&
Netherlands
Norway&&
Romania &&
Soviet Union (erstwhile)&&
Sweden*&
Yogoslavia!!
# Allows information on abortion services legally available outside the state
. Includes jundical grounds, such as rape and incest.
! Includes abotion for genetic defects.
& Approval is automatic for women who meet certain age, marital and/or parity requirements.
$ Not permitted for health reasons but may be permitted for serious economic difficulty.
. During the first twnty weeks
" During the first ten weeks.
&& During the first three months
4 Durning the first 18 weeks .
Notes :  Table does not include countries with fewer than one mitlion inhabitants or those for which inforrmation on the legal status of abortion could not be located
Source:  Henshaw, Stanley K. (1990) “Induced Abortior : A World Review, 1990, Family Palanning Perspectives, 22(2). Updated (personally) till 1996 to the best of knowledge.
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KEY FOR MAP ON PAGE 69

EUROPE. AFRICA THE AMERICAS
Afbania 22 Algeria 28  Argentina 131
Austria 23 Angola 59 Bolivia 128
Belgium 11 Benin 47 Brazil 127
Bulgaria 19 Botswana 63 Canada 107
Czech Rep. 16  Burkina Faso 44 Chile 130
Finland 4 Burundi 55 Columia 122
France 10 Cameroon 49  Costa Rica 114
Germany 14 Cent. Afr. Rep. 50 Cuba 16
Gr. Britam 7 Chad 35 Doninican Rep. 119
Greece 20 Congo 52 Ecuador 125
Hungary 17 Ivory Coast 43  El Salvador Il
Ieeland 1 Egypt 31  Guatemal 110
ireland 5 Ehiopia 37 Guyana 124
ltaly 25 Gabon 51 Haiti 118
Netherlands 12 Ghana 45 Honduras 112
Norway 2 Guinea 40 Jamaica 117
N. Ireland 6 Kenya 57 Mexico 109
Poland 15 Lesotho 67 Micaragua 113
Portugal 8 Liberaia 42 Panama 115
Romania 18 Libya 30 Paraguay 129
(errstwhile) USSR 26 Madagascar 68 Peru 126
Spain 9 Malawi 61 Peurto Rico 120
Sweden 3 Mali 33 Trinidad & Teb 121
Switzerland 24 Mauritania 32 USA 108
Yugoslavia 22 Mauritius 69  Uruguay 132
Morocco 27 Venezuela 123
Mozambique 65
Namibia 62
Niger 34
Nigeria 48
Rewanda 54
Senegal 39
Sierra Leons 41
Somalia 38
S.Africa 66
Sudan 36
Tanzania 58
Togo 46
Tumisia 29
Ugana T 56
Zaire 53
Zambia 60
Zimbabwe 64
ASIA
“ATghanistan 82 Malayisa 1000
Australia 105 Mongolia 88
Bangladesh 87 Myanmar 90
Combodia 92 Nepal 86
China 89 New Zealand 106
Hong Kong 95 Oman 79
India 84 Pakistan 83
Indonesia 103 Papua N. Guinea 104
Iran 81 Phillipines 102
Iraq 75 Saudi Arabia 77
Israel 73 Singapore 101
Japan 99 Sri Lanka 85
Jordan 74 Syria 71
Korea (Dem. Rep) 97 Taiwan 96
Korea (Rep. of) 98 Thailand 91
Kuwait 76 Turkey 70
Laos 93 UAE 80
Lebanon 72 Vietnam 94
Yemen 78
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CHAPTER 111

ABORTION LAW IN INDIA

INTRODUCTION

Any attempt to evaluaté abortion law must take into account the backdrop
against whiéh the law operates. Law must after éll be in constant interaction
with culture, ethics, philosophy, public policy and scientific progress.

India is a country with an ancient tradition and a rich and vast history
which it can refer to when seeking to formulate solutions to ethical dilemmas.
It is a meeting ground of a great variety of ethical and cultural traditions.
Hinduism, Islam, Christianity, Sikhism, Buddhism and Jainism are all part of
the religious mosaic. Eastern and Western values find here a point of
confluence. Though traditional religious attitude is of importance in India,
religion has not stood in the way of prdgressive legislations. There are practical
issues also that come into play regarding the issue of abortion. India has been
termed a "demographer’s nightmare",' adding to itself each year a population
equal to that of 'Canada. Thus,~the population problem is one of the biggest that

the country faces. It must also be noted that the issue of abortion has remained

Daniel Callahan, Abortion : Law, Choice and Morality (New York, 1970),
p. 152.
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within the wraps of a "social purdah”.? The traditional society has not favoured
an open debate on the issue. So, abortion law in India has been a government
initiative. All of the above mentioned elements obviously play a role in any

discussion of abortion in India.

ABORTION IN ANCIENT INDIA

The problerﬁ of abortion has prevailed in India since ancient times. The
Brihadyogataringini (1st Century B.C.) is said to contain a method for the
termination of an unwanted pregnancy.’ Almost all ancient Indian writers and
law-givers refer to induced abortion as a serious sin. Manu (200 B.C.) referred
to abortion as a cause of impurity and decreed that libations shall not be offered
to women who have abortions.* The Code of Manu, Section XI, Verse 88
reads, "One should also practice these observances (penances) on having slain
an embryo not distinctly known (whole sex is not known)...or (on having slain)
a woman while in her course (pregnzvmcy)".5 The Vishnu.Smn'ti (100 B.C.-

A.D. 100) equates the destruction of an embryo to the killing of a holy or

Ranu Chhabra and Sheel C. Nuna, Abortion in India : An Overview (New
Delhi), p. 3.

S. Chandrashekhar, Abortion in a Crowded World: The Problem of
abortion with Special Reference to India (Chatham, 1974), p. 2.

ibid, p. 42.
Edward Hopkins, Ordinances of Manu (London, 1891) p. 336.
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learned person (brahmin).® Sangam literature also contains references to the
killing of a foetus being equivalent to the killing of a cow or a brahmin. Thus,
ancient Indian lawgivers treated abortion as a grievous crime fanking with
murder and incest.
However_, while abortipn was condemned, there was provision for
- difficult and exceptiénal cases. Susruté (5th century B.C.) opined that early
pregnancy could be terminated if the pregnant woman’s health was seriously
affected. He says, "...when the health of the pregnant woman is threatened and
her condition becomes serious, the pregnancy may be terminated to save her life
because it is improper to let the pregnant mother die. So, the proper step is to
induce abortion."” Susruta considered abortion upto four months spontaneous
(garbhasrava) and after that point induced (garbhapata). Abortion on a fairly
large scale is said to have existed during the Gupta period (Third Century
A.D.).® During this thﬁe, periods of gestation were prescribed beyond which
abortion was forbidden. The foetus could be aborted before it gained firm
shape. Acharya Lolimbaraja, who belonged to the Ayurvedic tradition

(Seventecnth Century A.D.) provided for a method to terminate unwanted

6 Chandrashekhar, n3 p.44.
7 ibid, p.44.
s Chhabra, n2 p.4.
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pregnancies for "women in poor héalth, widows and women of liberal
morals."® Even in ancient times, differences between different gestation periods
were recognized. So, while ‘bhruna-hatya’ (foetus murder) was condemned and
prohibited in ancieqt India, some recognition was granted to the importance of

the life of the mother.

PRE-1971 ABORTION LAW

Para 3. of the ‘Code of Ethics’ .of the Medical Council of India reads :
"I will maintain the utmost respect for human life from the time of
conception”.'® A little more than a century ago, abortion in India was made
a crime for which the mother as well as the abortionist could be punished.
There was no comprehensive law with regard to abortion and it was covered
under Section 312 to 316 of the Indian Penal Code (IPC). These provisions of
the. IPC were framed in 1860 in accordance with 19th century British law. Sec.
312 of the IPC.prescribed "whoever voluntarily causes a woman with child to
miscarry shall, if such miscarriage be ﬁot caused in good faith for the purpose

of saving the life of the woman, be punished..."!! The penalties were more

Chandrashekhar, n3 p.45.

10 C.M. Francis, "Medical Ethics in India: Ancient and Modem (II)" in

11

Issues in Medical Ethics, vol.5, 1997, p.3.

D.D.Seth and Others, Abortion and Termination of Pregnancies in India
(Allahabad, 1973), p.103.
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severe for abortion after "quickening". A woman causing herself to miscarry
was considered culpable for the crime. Miscarriage without the pregnant
woman’s consent was punishable by life imprisonment and a case of injury to
the foetus was dealt with severgly. No allowance was provided even for the
earliest stages of pregnancy. The sole exception existed only in a situation of
medically indicated danger to life of the mother. In sum, the pre-1971 law in
India gave unequivocal precedence to the right of the foetus to life over that of
the woman to Her person.

This stringent law was observed more in its breach and a racket in
backstreet abortions flourished. Concerned about the alarming rise in maternal
deaths due to illegal abortions, the Govérnment of India established a committee
in 1964 to study the question of legalization of abortiop.” The Committee
found the existing law (allowing abortion only to save the life of the mother) to
be too restrictive. The Medical Termination of Pregnancy (MTP) Bill wés
introduced in 1969 to liberalize abortion law in India.

It must be noted here that India did not witness a public debate over the
issue on the national stage as did many other countries. There was neither a
well-formed feminist movement urging a recognition of women’s rights over

their bodies nor an orthodox religious demand for the right to life for the

The eleven member committee was chaired by Shantilal Shah, then
Minister of Public Health, Law and Judiciary of the State of Maharashtra.
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"unborn child". Issues relating to procreation were not openly discussed and
even today they are rarely and reluctaﬁ;ly brought out in the open. Nor did the
classical principles of religion generate an opposition to a more permissive
abortion law. The MTP Bill was passed without a murmur and there was no
public reaction to the Act - one way or the other. The MTP Bill was thus a

government initiative and not a reaction to public outcry.

THE MEDICAL TERMINATION OF PREGNANCY ACT,
1971

(a) Provisions: The MTP Act came into force in 1972, liberalizing the
abortion law in India. The twin objectives of the Act were (1) liberalization of
the grounds on which termination of pregnancy could be procured and (2)
greater stringericy of_ the law io ensure the performance of a proper medical

procedure.

The MTP Act permits the termination of pregnancy on the following
grounds:'* (1) Where the continuance of the pregnancy involves a risk to the
life of the pregnant lwoman or of grave. injury to her physical or mental health
and (2) where substantial risk exists of the child being born with a serious

physical or mental abnormality. It is clarified that pregnancy following rape

13 The Medical Termination of Pregnancy Act, 1971.

t4 MTPA, Sec.3(2).
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shall be presumed to constitute gra\}e injury to the mental health of the
mother.'> A pathbreaking concept in the field of abortion law was the
recognition that failure of a contraceptive method could be presumed to
constitute grave injury to the mental health.'® Also, in determining what would
constitute risk of injury to the health of the woman, account may be taken of the
pregnant woman’s "actual or reasonable foreseeable environment".'’
Termination of pregnancy of a girl below eighteen or of a lunatic woman
requires writteri consent of her guardian. '®

The time till which these provisions can be availed of is upto twenty
weeks.!® The restriction to accessing these provisions is that the decision to
terminate a pregnancy lies with a registered medical practitioner (or two
practitioners, if the pregnancy is over ;welve weeks). The termination may be
performed oniy by a medical practitioner meeting stipulated training

requirements and at a place which has been sanctioned by an appropriate

authority. 2

15

16

17

MTPA, Sec.3, Explanation 1.
MTPA, Sec. 3, Explanation 2.
MTPA, Sec. 3 Explanation 3.
MTPA, Sec. 3, Explanation 4(a).
MTPA, Sec 2(a) and Sec 2(b).
MTPA, Sec. 3 and Sec. 4.
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(b) Assessment: When, in 1972, the MTP Act came into force, it was hailed
as a liberal and progressive measure, whereby India joined a then select band
of twenty five countries to have liberal legislation, permitting pregnancy
termination on medical grounds. Though the indications are disguised in medical
terms, they are worded so that almost anyone can avail of the provisiops. In the
words of S. Chandrashekhar (writing in 1974)," The religious beliefs of a
bygone age have been compromised in the face of pressing modern needs...in
the conflict between modern scientific outlook and traditional religious attitude,
the former...has won".!

However, the Act has had to face its share of brickbats. True, it
liberalized the grounds on which termination could be possible. However, the
final decision to allow termination rests with the medical practitioner. The
woman is not the ultimate arbiter of what constitutes endangerment of her well-
bemé. It has been felt that though the Act decriminalizes the process of
pregnancy termination, it also over-medicalizes the process.

Chhabra and Nuna, in their study (1994),% point out that the
implementation of the MTP Act has been dismal and the number of illegal
abortions continues to rise. This is mainly because while the law insists on strict

medicalization of the abortion process, adequate infrastructure to meet the

2 Chandrashekhar, n3 p.45.
2 Chhabra, n2. .
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consequent requirements are missing. MTP centres and services are grossly
inadequate, especially in the rural areas. They question "the essential wisdom
of a legal framework that has remained as much breached as the breach it was
created to fill".?> Though the Act was once pioneering and radical, it has been
overtaken by more liberal legislaﬁon in over twenty two countries. Twenty five
years after the implementation of the MTP Act, it is said that restrictions in the
law and the way it is implemented through service delivery have resulted in

failure to meet the abortion needs of women.

CURRENT TRENDS

S. Chandrashekhar (writing in 1992)* advocates further liberalization
of the abortion law. He is in favour of abortion on demand as women should
retain control of their own bodies and reproductive choices. According to him,
the impact of liberalizing abortidn is largely a shift from dangerous and costly
illegal procedures to safe, medically supervised ones, rather than a generation
of abortions wﬁch would otherwise not have occurred. There is, however, need
for counselling by professional trained social workers so that women can
exercise their f-reedo,m carefully. He asserts that a liberal abortion law will not

lead to an increased disrespect for the life of the foetus.

23

24

ibid, p.10.
S. Chandrashekhar, India’s Abortion Experience: 1972-92 (Texas, 1994).
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Another point of view, prcsentéd by G.V. Ramaiah?® is that the existing
law stands good in that it allows abortion, but under exceptional circumstances
only. The unborn child under present law may lose its life only when it poses
a threat to its mother’s life or health or its own life or health is endangered. The
right to abortion must be regulated because "the state is under obligation under
Article 21...to protéct the life of the unborn child from arbitrary and unjust
destruction" .2

In general, the issue of abortion still does not occupy a place in public
view in India. No "pro-life vs. pro-choice” debates have raged here. In fact, the
existing abortion law is not known to a large portion of the public and many
women (especially in the rural areas) continue to resort to illegal abortions for
sheer ignorance of the fact that legal abortions have been available for almost
three decades x;ow. )

On the part of the Government, there has been action to further the
availing of the provisions of thp MTP Act. In response to the lack of services,
the centre has proposed to amend cértain provisions of the MTP Act. The
proposal by the Union Government?*’ seeks to make medical termination of

pregnancy more accessible. To this end, it proposes to reduce the medical

3 G.V. Ramaiah, "Right to conceive vis-a-vis Right to Birth” A.I.R. Journal,

pp. 136-40.

26 ibid, p.140.

27

The Telegraph, 21 January 1996.

80



qualifications required for a practitioner to induce an abortion. It also plans to
simplify the procedures for setting up MTP clinics and to decentralize theT
procedure for granting recogniﬁon to such clinics. Also, The Maternity Benefit
(Amendment) Act, 1995% entitles a woman to leave with wages at the rate of
maternity benefit, if she undergoes a medical termination of pregnancy. Earlier,
this benefit was available only in case of delivery or miscarriage. The
Government of India and the Indian Council for Medical Research have also
cleared the use of RU486 in India. So, the trend is toward liberalizing the

existing abortion law.

THE PROBLEM OF FEMALE FOETICIDE

A problem specific to a few countries and of major concern for India is
that of sex-selection based abortions. Statistics for the year 1994 showed that
50,000 femaie foetuses are aborted each year after sex determination tests.?
In northern India, sex-selection based ébortions have éssumed the proportions
of an epidemic. Patﬁarchal values allow for the selective killing of female
foetuses (and even infants) in Indian society. So, in ‘India, the central issue of

debate has been sex-selective ébortion; rather than abortion itselif.

28 IDHL, 1997, 48(1) p. 34.
L The Pioneer, 30 July 1994.
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The debate over the selective abortion of female foetuses has given rise
to "a profound phiiosophic incoherence within the feminist position”. If the
state, through law prevents a woman from having information required to make
a specific choice, can this be considered a violation of her right to control over
her body?*® Here, the right of future women to be born comes up against the
right of present women to have control. over their bodies and lives. It has been
recognized that agitating against female foeticide could jeopardise women’s right
to abortion per se.

In addition to the ethical issues introduced, there is to be considered the

demographic and social impact of sex-selective abortion. The practice will lead

to a skewed sex-ratio and far-reaching social implications. According to Ren-

Zong Qui*!, this problem is particular to Asia and requires an Asian paradigm
of seeking a balance between the individualist and communitarian approaches.
From the viewpoint of many Asian cultufes, the individual and society are
interdependent. So, regulation or even prohibition of pre-natal sex selection is

necessary in Asia where a patriarchal mindset prevails.

30

31

Chhabra, n2 p.50.

Ren-Zong Qui, "Bioethics in an Asian Context", World Health no.5, Sept.-
Oct., 1996.
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GOVERNMENT RESPONSE TO THE PROBLEM

Between 1977-85, three circulars by Government Departments at the
Centre and the States made the use of prenatal sex detemlihation a penal
offence. But by 1980, the facilities of sex-determination tests were widely used
in private clinics. Maharashtra, in 1988 enacted legislation to regulate prenatal
diagnostic tests. Under Sec. 4(4) of the Maharashtra Regulation of Use of Pre-
Natal Diagnostic Techniques Act, 1988,%? it is made obligatory to obtain an
undertaking frém a woman wﬁo uses such a test to the effect that she will not
terminate the pregnancy if the diagnosis shows the possibility of # normal child
of either sex. Four other states soon followed suit in enacting similar legislation.
Central legislation was introduced in Parliament in 1991 and the Prenatal
Diagnostic Techniqﬁes (Regulation and Prevention of Misuse) Bill was passed

in 1994.

32

Ramaiah, n25 p.139.
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THE PRE-NATAL DIAGNOSTIC TECHNIQUES (REGULATION
AND PREVENTION OF MISUSE) ACT, 1994**

(a) Provisions: The Act prohibits any unregistered clinic to conduct activities
relating to pre-natal diagnosis.>® Further, pre-natal diagnosis can only be
conducted for the purpose of detection of specific abnormalities and only under
certain qualified conditions.*® Persons conducting the diagnosis are prohibited
from communicating the sex of the foetus to the woman or the relatives.*
Diagnosis only for determining the sex of the foetus is prohibited.>” The law
bans advertising and imposes fines, imprisonment and suspension of license.
(b) Assessment: The Act is an importzint step toward curbing the wave of -
female foeticide. However, there is no agency to ensure the implementation of
the ban and none has been created by the A;ct. Who is to initiate legal action

against violators? It is claimed that technology that matches the ethos of a

33 The Pre Natal Diagnostic Techniques (Prevention and Regulation) Act,
1994, A.L.R. 1995.

34 The PNDT Act, Sec.3(1).

33 The PNDT Act Says that pre-natal diagnosis can only be conducted if
either the woman is over thirty five years of age or has had two or more
spontaneous abortions or has been exposed to harmful drugs, radiation or
infection or has a family history or mental retardation.

36 ThePNDT Act, Sec.5(2).

Y PNDT Act, Sec. 6.
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society (in this case a son-preferring patriarchal society) is likely to diffuse into

the population regardless of legal obstacles.*

SUMMING UP

Indian abortion law has evolved from a restrictive law to a fairly
permissive law providing a wide range of indications for abortion. However, it
is a classic case of non-implementation. The lack of MTP facilities and services
along with the strict regulation of the procedure make it difficult to avail of
legal abortion. Counselling services are glaringly absent. In India, where most
are unaware of even the existence of the law, and wherg women are forced to
take decisions under family and societal pressure, counselling services are a
must. Religion ‘does not seem to have too much effect on abortion practice in
India, but ignorance and poverty do inﬁuence it.

Today, it is essential to address the problem of lack of infrastructure to
deal with abortion in India. Another problem to be dealt with immediately must
be that of sex-selective abortion as it is bound to have long-lasting impact. Laws
must be implementable. It will not help to have a progressive law that stays on

paper. Greater policy clarity is requires on a number of emerging potential

38

Sunil K. Khanna, “"Traditions and Reproductive Technology in an
Urbanizing North Indian Village", Social Science and Medicine vol.44(2),
(December 1997) pp. 171-180.
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conflict issues between different aspect of women’s rights, and their rights vs.
the societal good. It is also essential to generate public debate on the issue so
that it can be seen whether the law is what people want, or at least so that they

know of its existence!
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CONCLUSION

A Continuing Problem: The problem of abortion has been with us over the
centuries and is likely to remain for a long time to come. No common
consensus is pdssible on tile sblution, considering the complexity of the issue.
However, this does not mean that at least the basic principles and morals of life
are also left unrecognized. It is a recognized fact today that abortion cannot be
stopped from happening, no matter how stringent and restrictive the law is. In
practice, nobody cah forcé upon a woman an unwanted child and she is bound
to find means to eliminate it, whether legal or illegal. It has been suggested that
in areas where it has no means of ensuring its enforcement, the law should not
bring disrepute. upon itself by being unduly repressive. Keeping also in mind
that some cases of abortion (to save the life of the mother) are almost
universally justified, it must be conceded that abortion should be legal at least
in some cases. On the other hand, totally deregulating the issues and making all
desired abortions legal may have a ‘slippery slope’ effect and have far-reaching
consequences in other spheres of life. "I'he problem is definitely a perplexing

‘one, but merely wishing it away will not do.
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Looking for Solutions: Abortion is an issue over which sensible, rational
people can disagree. Abortion cannot always be right. Nor can it always be
wrong. Any extreme position 6n abortion is necessarily wrong and only a
‘middle-of-the-path’ stand is correct on the issue of abortion. It is worthwhile
to consider that human beings are formed along a continuum during the
gestation period and their rights develop as they develop. The right to life of the
foetus is to be respected but because it may clash with.the woman’s rights, it
cannot be an absolute right prevailing throughout the period of gestation. As
many legislatiohs in the world have done, lines must be drawn for the gestation
period and each phase separately qonsidcred. Though these lines will
undoubtedly be arbitrary, they have a functional value. They can be kept
flexible, open to change determined by scientific progress, public objection etc.
Life is a continuous .process and at no point of time can it be said, "Here begins
life". Irrespecﬁve of where this point of so called ‘beginning of life’ is, the law

must designate lines of recognition of rights so as to address both maternal and

foetal rights and avoid falling into either extreme.

Role of International Law: It has been recognised that international law must

be an instrument of ensuring basic human rights universally. It must see that
states respect human life and the rights accorded to it. It cannot be denied that

human rights come into direct play in abortion decisions. The differences arise
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only at the level of discerning relative. rights and the ordering of rights. It is
absolutely true that the abortion issue is inextricably linked to the cultural-
religious and socio-economic background of particular countries, and no
universal paradigm can be iﬁlposed on all cultures. However, what can be
ensured is the elimination of extreme positions and legislations. According to
Rebecca Cook, International Law should evolve not only to prevent
governments from actively abusing their citizens but also from passively doixig
so, particularly by éllowing high rate of maternal mortality. International law
can explicitly recognize the right of the mother to an abortion to save her life.
(To bring in line legislation like Chile’s and Nepal’s). On the other hand, it can
also recognize the states interest in the life of the foetus after a particular point
of time. Thus, it can ensure that extreme positions which are based on one-sided
views of the issue are done away with. Expecting anything beyond that is
unreasonable, because complete universalization of the issue is not possible.
What is important at this point of time is the initiation of international
debate in the search for basic, universai values that might be applicable across
cultures. Though na;tional paradigms are bound to differ, there always exist
areas of overlap and these areas are bound to grow with the general trend of
globalization of issues and prbblems. ‘These areas of overlap can be used as
platforms for discussing universal approaches to a problem that manifests itself

in every corner of the globe. Any such debate must however respect all cultural
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view poihts. It must also be interdisbiplinary as the abortion problem is a moral,
medical and social problem besides being a legal one. Approaching International
Law as a process rather than a set of rules makes it possible for the abortion

issue to be discussed at the level of international human rights law.

Impact of Scientific Progress : Whereas legal questions about embryonic life
were in previous years closely linked to discussions on abortion policy, new
issues have now arisen. New thinking on the beginning of life has developed
with the development of new technologiés like embryo research, foetal tissue
and organ transplantation, artificial reprpductive technologies etc. Development
in the legal field in these areas is bound to effect views on abortion as all of
them are reflective of the status of the foetus.
It cannot be denied that today the toetus attracts much attention and
“interest. The characteristic which makes it unique is its total dependence for life
on a human being. Any rights accorded to it are bound to have an impact of
other human rights- especially the life of the mother. The issue therefore
requires urgent attemion, though it is a problem the solution for which seenﬁ
to be distant. One must look for solutions to this human problem; the solution
will definitely not be ‘easy’ and ‘simple’ to find but we must work towards

assuring that it is not ‘wrong’.
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Appendix]

The Medical Termination of PregnancyAct, 1971
(ACT No.340F 1971)

[10th August, 1971]

An Act to provide for the termination of certain pregnancies by registered Medical
practitioners and for matters connected therewith orincidental thereto,

BE itenacted by Parliament in the Twenty-second Year of the Republic of Indiaas follows:

1.Shorttitle, extentand commencement ( 1) This Actmay be called the Medical Termination
of Pregnancy Act, 1971.

(2) ltextends to the whole of India except the State of Jammu and Kashmir,

(3) It shall come into force on such date asthe Central Government may, by notification

in the Official Gazette, appoint.
2. Definitions I this Act, unless the context otherwise requires,-«
(a) “*guardian’’ means a person havilig the care of the person of aminor or a lunatic;
(b) **lunatic’’ has the meaning assigned toitin section 3 of the Indian Lunacy Act, 1912
- (of1912); ' .
(¢) **minor’* mecans aperson who, under the provisions of the Indian Majority Act, 1875
(Y of 1875), is to be deened not to have atainedd his majority;
(d) “'registered medical practitioner”* means apractitioner who possesses any recogniscd
medical qualification as defined in clause (h) of section 2 of the Indian Medical Council
Act, 1956.(102 of 1956), whose name has been entered in a State Medical Registr and
whohas such experience or raining in gyanecology and obstetrics as may be prescribed
by rules made under this Act.
3. Whenpregnancies may be terminated by registered medical practitioners(1) Notwith-
standing anything contained in the lndian Penal Code (45 of 1860), a registered medical
practitioner shall notbe guilty of any offence under that Code or under any other law for the time
beingin force, if any pregnancyisterminated by him in accordance with the provisions of this
Act.
(2) Subjecttothe provisions of sub-section (4), apregnancy may be terminated by aregistered
medical practitioner,
(@) where the length of the pregnancy docs not exceed twelve weeks if such medical
practitioner is, or
(b) where the length of the pregnancy exceeds twelve weeks but does notexceed iwenty
weeks, if notless than two registered medical practitioners are, of opinion, formed ingood
funth, thit--
(1) the continuance of the pregnancy would involve arisk tathe life of the pregnant wonan
or of grave injury to her physical or mental health; or
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(ii) thereisasubstantial risk that if the child wereborn, it wouldsuffer fromsuch physical
or mental abnonnafitics as to be scriously handicapped.
Explanation | Where any pregnancy is alleged by the pregnant woman tohave been caused
by rape. the anguish caused by such pregnancy shall be presumed toconstitute agrave injury
to the mental health of the pregnant woman.
Explanation2 Where any pregnancy occurs as aresult of faiture of any deviceor method used
by any married woman or her husband for the purpose of limiting the number of children, the
anguishcgused by suchunwanted pregnancy may be presumedtoconstitutea graveinjury to
the mentat health of the pregnant woman.
(3) Indetermining whether the continuance of apregnancy wouldinvolve suchrisk of injury
tothehealthasismentionedin sub- section(2), accountmay betakenof thepregnant women's
actual or reasonable forseeable environment,
(4)(a)Nopregnancy of awoman, whohas notattaincd the age ofeighteen years, or, who, having
attained the age of eightoen years, is alunatic, shall be terminated except with theconsentin
writing of her guardian,
(b) Save as otherwise provided in clause (), no pregnancy shall be terminated except with the
consentof the pregnant woman.
4.Place where pregnancy may be terminated Notermination of pregnaricy shall be made
in accordance with this Act at any place other than--
(ayahospital established or maintained by Government, or
(b) aplace for the time being approved for the purpose of this Actby Government
5.Section Jand 4 whennottwsapply (1) Theprovisionsof sectiond andsonwchof heprovisions
of sub-section (2) of section 3asrclateto the length of the pregnancy and the opinion of not less
thantworegistered medical practitioners, shall not apply to the termination of apregnancy by
aregistered medical practitioner in acase where he is of opinion, formed in good faith, that the
termination of such pregnancy is immediately necessary tosavethelife of thepregnant woman.
(2) Notwithstanding anything containedin the Indian Penal Code (45 of 1860), the termination
of apregnancy by a person who is not a registered medical practitioner shall be an offence
punishable under that Code, and that Code shall. to this extent, stand modified.
Explanation For the purposes of this section, so much of the provisions of clause (d) of section
2 asrclate to the possession, by aregistered medical practitioner, of expericnce or training in
gynaccology obstctrics shalinotapply. v
6. Power to make rules (1) The Cenval Government may. by notification in the Official
Gazettc, make rules to carry out the provisions of this Act.
(2) In particular, and withoutpeejudice tothe generality of the foregoing power, such rules may
provide forall or any of the following matters, namely--
(a)theexperience or training, or both, which arcgistered medical practitioner shall have
if he intends to terminate any pregnancy under this Act; and
(b) suchother miattersasare required to be or may be, provided by rules made under this
Act.
(3) Every rule made by the Central Governmentunder this Act shall be laid. as soon as may be
alter itis made, before cach House of Parliament while itis in session for atotal period of thirty
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days which may be comprised in one session or in two successive sessions, and if, before the
expiry of the session in which it is so laid or the session immediately following, both Houses
agree in making any modification in the rule or both Houses agree that the rule should notbe
made, the rule shall thereafier have effectonly in such modificd formor be of noeffect, as the
cise iy bey s, hawever, thatany such modificutionor wnnubinent shatl be without prejadice
tu the valwdity of any thing previously donc under thatrule.
7.Power to make regulations (1) The State Government may, by regulations, --
() require any such opinion as is referred toin sub-section (2) of section 3 tobe certified
by arcgistered medical practitioner or practitioners concerned, in such formandatsuch
time as may be specified in such regulations, and the preservation or disposal of such
certificates,
(b) require any registered medical practitioner, who terminates a pregnancy, 10 give
intimation of such termination and such other information relating to the termination as
may be specified in such regulations;
(c) prohibitthedisclosure,excepttosuch persons and for such purposes as may bespecified
insuchregulations, of intimations given or information furnished in pursuance of such
regulations.
(2) Theintimation given andthe information furnished in pursuance of regulations made by
virture of clause (b) of sub-section (1) shall be given or furnished, as the case may be, to the Chief
Medical Officer of the State.
(3) Any person who wilfully contravenes or wilfully fails to comply with the requirements of
any regulation made under sub-section (1) shall he liable tobe punished with fine which may
_extenddto oncthousand rupees.
8. Protectionof action takenin good faith No suit orother legal proceedings shall lie against
any registered medical practitioner for any damage caused or likely 1o be caused by anything
whichisin good faith done orintended to be dune under this Act.
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Appendix 1

C

§sTHE PRE-NATAL DIAGNOSTIC TECH-
L NIQUES (REGULATION AND PREVEN- |
TION OF MISUSE) ACT. 1954
[ACT NO. §7 OF 1994)*

- [20th Scptember. 1994 ;

¥ . An Act to provide for the regulation of the use of

“ al diagnostic techniques for the purpose of
pactectine. genetic or metabolic disonders of chromao-
#omal gunormalitics or cerain congenital mal-Tor-
ymattons or scx linked disorders and for the preven-
,bon of the misuse of such techniques for the purpose
4l pre-natal sex determination leading to female !
e, and for maticrs connected tnere with or

BE it enucted by Partiament in the Forty-fifth

Year of the chuhhc of [ndia a< follows:—
CHAPTER |
PRELIMINARY

1. Short title. extent and commencement. —
(1) This Act may be calied the Pre-natal Diagner tic
Techniques ( chuhnm and Phnemon of Misuce!
Act, 1994,

(2) hishalleviend unhcwtolcoﬂndacxcept the
State of Jammu and Kashmir. :

(3) It shall come into force on such date s the
Cemral Government may. by hotification m the
OfTicial Gazetie. appoint.

1. Defmitions.— In this Act. unless the cortext
otherwise requincs,—

(a) “Appropriatc Authority™ means the Appro
priate Authority appointed onder Section (7

(b) “Board” mcans the Central Supervicon
Board conuituted under Section 7;

() “Grmetic Coumdung Centre™ means an
institutc. honpital. nuning home or say place.
whatever name called. which priwides for genetic
counselling o patiems:

(d) “Genetie Clinic™ means a climic. institule
hospital. nurvng home or any place, by whatever
name calied. which i< ued for conductiag pre-asta!
diagnodtic procedures;

(¢) "Genetic Laboratory ™ means a laboratory <nd
includes a place where facilitics are providad foe
conducting analysis of teMs of amples reven e
from Genetic Chinic for pre-natal diagnontic test.

(N “gvnaccolognt™ means a peron whao [
sesses @ post-graouate aualification in gynaccole g
and obsletnes,

(g) “medical gencticist” means a pervon wha
PONLINES 2 UERIEC O UIPIOMA of cenificate in ma s
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val genction 0 the fiekd of pre-natal diagnostic
techniques of has expenience of not less than two
vears such field after obtuimng—

(1) any onc of the medical qualifications
revognised under the Indian Medical Council Act,
1956. or

{4} a post-graduate degree in biological sci-
CNCeN;

(h) ~paediatrician” means a person who pos-
sesses & post-graduate qualification in pacdiatrics;

() “pre-natal diagnostic procedures™ means all
£ynacoological of obstctnical or medicas procedures
such a5 ultrasonography foctoscopy, laking or re-
moving sampies of amniotic fluid, chorionic villi,
blood or any tissue of a pregnant woman for being
sent 10 & Genetic Laborutory or Genetic Clinic for
vonducting pre-natal diagnostic test;

() “pre-natal diagnostic techniques™ jocludes all
pre-aatal diagaotic procedures and pre-natal diag-

(k} “pre-natal diagnostic st means ultrasono-
graphy or any test or analyss of amaiotic fluid,
chamwlh.b&oodocanyusweo(lptgmm
woman coaducied 10 detect genctic or metabolic
Juorders or chromo somal abnormalitics or con-
gonital amomalics or nacmogilobinopathies or sex-
liakog discases,

(1) “peescribed™ means prescribed by rules made
uodcs o Act;

(m} “registered medical pmcuuoner” mecans a
racdical practivoner who possceses any recognised
medical qualification as defined in clase (h) of
section 2 of the Indian Medical Council Act, 1956,
and whose name has been entered in a State Medical
Regisaer,

(n) “regulstions™ mcans regulations framed by
the Boar wnacr s Act.

CHAPTER
REGULATION OF GENETIC COUNSELLING
CENTRES, GENETIC LABORATORIES AND
GENETIC CLINICS
3. Regudation of Genetic Counselling Ceatres,
Genetic Laboratories and Genetic Clinics.— On
and from the commencement of this Act,—
t1y no Genctic Counselling Centre. Genetic
{aboratory or Genetic Clinic unless registered un-
der this Act, shatl conduct or associate witn, or nelp
in, oonmcung activities relating 1o pre-natal diag-
nostic lechniques;
€21 no Genetic Counselling Centre. Genelic

9s
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Laboratery or Genetic Clinic ;hall emplov of cause
10 be employed and person who does fus poascssthc g
prescribed quahifications;

{3) no medical gencticist, gynaccologm f‘
pacdiatnician, registered medical practitioner or any |
other person shall conduct or cause 10 be conducted ™
or aid in conducting by himself or through any other X
person, any pre-natal diagnostic techniques al I}
place other than a place registered under this Act. ” §

CHAPTER Il :

REGULATION OF PRE-NATAL DIAGNOSTIC .43
TECHNIQUES i 1

4. Regulation of pre-satal diagnostic tech- /58
niques.— On and from the commencement of this ,' ’
Act.—

Counselling Centre or Genetic Labomory or Ge-yei
netic Clinic shall be used or caused to be used by sy X
person for conducting pre-natal diagnostic tech-3P%8
niques except for the purposes specified in clause (2) J3
a:daﬂer;.n»fymgmyomxwwnumspwﬂedy 3
clause (3);

any of the following abnormalitics. mmcly — ':' :
(i)- chromosomal abnormalities: :
(i) genctc metabolic discascs: , -
(iii) bacmoglobinopathies; ey
(iv) sex:linked genetic discases:
(v) congenital amj'mhcs,
(vi) any other aboormalities or discases as ,
be specified by lheCcnuzl Supcnnsory Board. 8

nmsooulancmunbu\mafutulbss z;‘
{m lhnprcgmmwonunnadbccnupowed -

potentially teratogenic agents such as drugs, rad :
non infection or chemicals; s

mental retardation or physical deformities such
Spasticily of any other genetic discase; :
(") any other condition as may be spccxﬁed 4
the Ceatral Supervisory Board
¥ nopcrmbcmguchh\camchusband .
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f.k pregnant woman shall <eek or encourage the
conduct of any pre-natal diagnostic tcchniques on

’hcr except for the purpose specified in clause (2).
8. Writlen consent of pregnant woman and
Jrohibition of commaunicating the sex of foetus.—
1) No pervon referred 10 1n clause (2) of Section 3
'shall conduct the pre-natal diagnostic procedures
wnless—

"« (1) he has explained all known side and afier

E effects of such procedures to the pregnant woman
CONCC! G.

¥ () he has obuained in the prescribed form her

§ yritten congent to undergo such procedures in the

panguage which she understands; and

B¥.(C) a copy of her written consent obtained under
peause (b) is given to the pregnant woman.

g (2 No person conducting pre-natal diagnostic
| procedures shall communicate 1o the pregnant woman
ooncerned or her relatives the sex of the foetus by
¥ words, <igns or in any other manner.

'{} Determination of sex prohibited.— On and

RUom the commencement of this Act.—

-;[z) no Genetic Counselling Centre or Genetic

| LWboratory o Genetie Clinic shall conduct or cause

% be conducied in its Centre. Laboratory or Clinic,

re-natal diagnosiic techniques mcluding ultrasono-

graphy. for the purpose of determining the sex of a
oefirs 4

F.(}) no person shafl conduct or cause to be

ed any pre-natal diagpostic techniques in-

peiding ultrasonography for the purpose of deter-

Hiining the sex of a foetus. *

B CHAPTER IV

¥+ CENTRAL SUPERVISORY BOARD

t 1. Constitution of Central Supervisory
rd— (1) The Cemtral Government shall con-
 Site 2 Board 10 be known as the Central Supervi-
L20ry Board 10 exercise the powers and perform the
:[ ons conferred on the Board under this Act.

%

L CONG

‘ (2) The Board shall consist of—
5 (3) the Minister in charge of the Ministry or
Department of Family Welfare, who shall be ihe
‘Omrman. ex officra;
1 (B} the Secretary to the Government of India in
Fdarpe of the Uepartment of:fFamuty wWelfare, who
ﬁ;ll be the Vice-Chairman, ex-officio;
' .{c) two memben (o be appointed by the Central
overnment 1o represent the Minutnes of Central
Gevernment in charge of Wornan and Child Devel-
and of Law and Justice. ex-nffxca;

[Act 57)

(d) the Director General of Health Services ot 1
Central Government, ex officin;

(¢) ten members 1o he appointed by the Central
Government. two cach from amongst —

(1) eminent medical gencticisty;

(i) eminent gynaccologists and obstetricians,

(iii) emincnt pacdiatricians;

(iv) eminent social scientiss: and

(v) representatives of women welfare organisat-
ions;

(N three women Members of Parliament, of
whom two shall be clected by the House of the
People and one by the Council of Stases:

(g) four members to be appoinied by the Centrsl
Government by rotation to represent the Stases and
the Union temmitories, two in the siphabetical order
and two in the reverse siphabetical order:

Provided that no appointment under this clause
shall be made except on the recommendation of rhe
State Government or. as the case may be. the Union
territory;

(h) an officer. not below the rank of a Joint
Secretary or equivalent of the Central Govermment.
in charge of Family Welfare who shall be the Mem-
ber-Secretary, ex officio. ,

8. Term of OfTice of members.— (1) The ierm
of Office of a2 member. other than an ex afficio
member, shall be.— v :

(a) in case of appoiniment under clause (e) or
clause () of sub-section (2) of Section 7 three years.:
and

(b} in case of appointment under clause (g) of the
said sub-section; one year.

(2) if acasual vacancy occurs in the Offsce of amy
other members, whether by reasom of his death,
resignation or inability to discharge his fusctions
owing o illness or other incapacity, such vacancy
shall be filled by the Central Government by making

a fresh appointment and the member so appointed
shall hold office for the remainder of the term of

Office of the pereon in whose place he is so 2p-
pointed.

(3) The Vice-Chairman shall perform such fuec-
tions as may be assigned to him by the Chaimman
from time 10 time.

(4) The procedure to be followed by the mem-
berx in the discharge of their functions shall be soch
as may be prescnbed.

9. Mectimes of the Board— (1) The Bowrd
shall mect st sch e ano posce. and shall abeerve
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woh rubes of provedure in regard 1o the transaction
Of buness at s mcctings tuwluding the quorum at
o B apecling s} s iy be prosided by regulations:

Pruvided that the Baard shull meet at least once

i six months
() The Charrnian and 10 his sbsence the Viee-
Chairman shall preside st the mectings of the Board.
(3) 1 tor any reasou the Charrman or the Vice-
Chairman i unable 10 attend any meeting of the
Board. anv other member chosen by the membens
prsent al the mecting shall peeside at the meeting.
(4) Al questions which come up before uny
meeting of the Board shall be decided by a majonty
of the votes of the members present and voting, and
i the eveat of an equality of voies. the Chatrman, or
1n hes absence. the penon presiding. shall have and
CAETCING 2 SOCOM Of Casling volg.
(51 Mcmbers other than e vofficio members shall
recerve such ablow ances. if any. from the Board as
nay be prescribed.
10. Vacancies, etc, not to invalidate proceed-
ings of the Board.— No act or proceeding of the
Bowrd shall be invalid merely by reason of —
{a) amy vacancy in. or any defect in the constitu-
1100 of: the Board: or -
(b) any defect in the appontment of a penon
acting as a member of the Board: or
(¢} amyirrcgutanty in the procedure of the Board
ool atfecting the merits o1 the case.
11. Temporary association of persoas with
the Board for particular purposes.— (1) The
Bownd may associate with iself. in uch manner and
for such purponesy as may be determined by regula-
HOM. 3y peron w hose assistance or advice it may
donte i camying out any of the provisioms of this
At
(2) “A peron avsoctuted with it by the Board
arder sub-section (1) for any parpose shall have a
it to tabe pant in the discussiens rebevant o that
pumpeee. but ©hall not have a nght 10 vote af 2
vty of the Baard and hall aot he s member for
4y other purpose
12, Appointment of officens and other em-
plovees of the Board.— (1) For the purpose of
cnanting o efficienty 1o discharge s functions
uidse thin Act the Board may. subject 1o such
gelaions as mavy be made in this behalf. appoint
L% hdhcr un deputation or otherwise 1 such number
ol clbwers und other enployces as it may consider
N ’

Provided that the appoiniment of such Category
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ot Otficers. a» may be specified in uch regulations, .
shall be subject to the approval of the Central Gov- —
crnment. ’
12) Every Officer or other employee appointed l.‘
by the Bound shall be subject to such conditions of, p
service and shall be entitled to such reruneration as l{:
may be specified in the regulations. o
13. Autheatication of orders and other in- é
struments of the Board.— All orders and deci- -
sions of the Board shall be authenticated by the 4
signature of the Chairman of any other membet }
authurised by the Board ja this behalf, and all other i
instrunients, issued by the Board shall be authentis. ¥ -
cated by the signature of the Member-Secretary of ~;
any other Officer of the Board authorised in like ™
manner in this behalf. bR
14. Disqualifications for appointment as mem- .,
ber.— A penon shall be disqualified for being |
appuinted ay 3 member i, he -- . e
(4) has been convicted and sentenced (o impris-
onment for an offence which. in the opinion of the <
Central Government. involves moral turpitude; or . =~
(b) i» an undischarged insolvent; or :
(¢) is of unsound mind and stands so declaredby
a compeient Court; or e
(d) has been removed or dismissed from the -
-senvice of the Government or a Corporation owned ¢
of controlled by the Government: or
(¢) hax in the opinion of the Ceatral Governs
ment. such financial of other interest in the Boardas
15 likely 10 affect prejudicially the discharge by him
of his functions as a member; or B
(f) has. in the opinion of the Central Govem- -
ment, been associated with the use or promotionof *
pre-natal diagnostic technique for determination of -
I8 - .
R
1S. Eligibility of member for re-appolat:; :
M—Subﬁntwmcuhcrwmsmdcondi(imok;
service as may be prescribed, any penon ceasing o
be a memocer shall be eligible for re-appointmentas -
such member. ‘
16. Functivns of the Bourd.-—— The Board shall
have the following functions. namely: — ‘
(1) 10 advise the Goyernmeas on policy matters !
relating 1o use of pre-natal diagnostic techmiques;
(11) toreview implementation of the Act and the
rules muae thercunder. and recommend changes in
the said Act and rules 1o the Central Government;
(1)) to create public aw areness against the prac-
tice of pre-astar determination of scx and female
focticide: i
(iv) 10 1ay down code of conduct 10 be observed * |

1€
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by pervons working at Genetic Counselling Centren
. Genetic Laboratories and Genetic Clinics:

© (v} anyother fugctions as may be specihied under
- the Act,

: CHAPTER
! APPROPRIATE AUTHORITY AND ADVI-
P SORY COMMITTEE

5 17. Appropriate Authority and Advisory Com-

mittee.— (1) The Central Government <hall ap-
point. by natification in the Official Gazette. one or
ore Appropriate Authorities for cach of the Union
“emitofies for the purposes of this Act.

*(2) The State Government shall appoint. by
notification in the OfTicial Gazette. onc or more
Appropriate Authoritics for the whole or pact of the
State for the purposes of this Acthaving regard o the
“Intensity of the problem of pre-natal «ex detcrmina-
“ton lcading 1o female foeticide.

. (3) The Officers appointed as Appropriate Au-

Yhorities under sub-section (1) or sub-section ()

shall be —

“(a) when appointed for the whole of the State or.

Union territory. of or above the rank of the Joint
or of Health and Family Welfarc: and

% (b) when appointed for any purt of the Statc or the
_’)fni{m territory. of such other rank as the State
‘Government or the Central Government. as the case
my be, may deem fit.
h: ' (4) The Appropriate Authority shall huve the
Flollowing functions, namelyx—

Ly A 1

3(8) to gramt. syspend or cancel registration of
Rlbenctic Counsciling Centre. Genetic Laboratory or
RGenctic Clinic.
B (b) t0 enforce standards prescribed for the Ge-

ftic Counselling Centre, Genetic Laboratory and

Qto im'csxiginc complaints of breach of the

rovisions of this Act or the rules made thercunder
EMNd take immediate acfion: and

2 1d) 10 seck and consider the advice of the Advi-
[y Commitiee. condtituted under sub-section ()
‘:‘Ipplicmion for registration and on complaints for
Bpension or cancellation of registration.
3) The Central|Government or the State Gov-
ent, as the case may be, shall consitutc an
Bivisory Commitice for cacti Appropriate Author-
Exytoaid and advisc the Appropriate Authonity in the
pischarge of it funqtions, and shall appoiat unc of
& members of the Advisory Commitice 1o be its
Chiirman. ‘

|
i
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(6) The Advvory Comnutice shall cons e

(a) three medical caperts fram amenps,
gynaceologists, obstetrcan., pacdutncns and!
medical gencticna,

(b} onc legal expuit.

(€) ong officer o represcat the deparmiment deal-
tng with 1nformation and purhicrty of the St
Government of the Union rermitors . as the case may
be:

{d) three eminent cocial workers of whom o
less than onc shall he from amongst representatives
of women's organisations.

(7} No percon who. in the opinion of the Centrul
Government or the Stare Gaovernment. o< the cae
may be, has been associated with the use or promo.
tion of pre-natal di.g aostic technique for determing
tion of sex <hall be appointed a~ a memher of the
Advisory Commutice.

(8) The Advi~ary Committec may meet s and
when #t think< itor on the request of the Appropniate
Authority for consideration of any application for
registration or any complaint for suspension of can-
celiation of registration and to give-advice thereon:

Provided that the period intervening hetween amy
two mectings shall not exceed the prescribed period

{9) The terms and conditions subject o whicha
person may be appoiated 1o the Advisory Commit-
tee and the procedure 1o be fullowed by such Com-
mittee in the discharge of its functions <haft be cuch
as may be prescribed. '

CHAPTER VI .
REGISTRATION OF GENETIC COUNSEL-
LING CENTRES. GENETIC LABORATORIES
AND GENETIC CLINICS

18. Registration of Genetic Counseliing Cen-
tres, Genetic Laboratories or Genetic Clinics.—
(1) No pervon shall open any Genctn Coumelling
Centre, Genctic Laboratory or Genetic Clinie atter
the commencement of this Act unkess such Centre,
1 aboratory or Clinic is duly registered separately os
jointly under this Act.

(2) Every application 10f registration under sub-
section (1) shall be made 1o the Appropriate Author-
ity in such form and in such manner and shall be
accompanied by such fees as may be prescribed.

(3) Every Gencine Counsclling Centre, Geneti
Laboratory or Genetio Clinke engaged. either pantiy
or exclusively. in counsclling of conducting pre-
natal diagnostic tcchniques for any of the purpones
mentioned in Scction 4 immediately before the
commencement of this Act, shall apply for registia
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Loen wathin Niaty days Trom the date of such com-
IR CICTH

(4) Subject to the provisions of Section 6 every
Genetic Coumelling Centre, Genetic Laboratory of
Genetic Clinie engaged in counselling or conduct-
ing pre-natal diagmontic techniques shall cease Lo
conduct any such counseibing of techniques on the
expury of six months {rom the date of commence-
ment of this Act ualess such Centre, Laboratory or
Clinx has applicd for registration and is so regis-
tered separasely or jointly or till such application is
dispused of, whichever 1y earlier.

{5) No Genetic Counsclling Centre, Genetic
Laboratory or Genetic Clinic shall be registered
uader this Act valess the Appropriale Authority is
sat1sfied that such Cenure, Laboratory or Clinic is in
3 posiion 10 provide such facilitics, maintain such
equipsent and standardy as may be prescribed.

19. Certificate of registration.— (1) The
Appropriaic Authonty shall, afier holding an in-
quiry and afier satis{ying itself that the applicant has
complied with all the requirements of this Act and

the rules made thereunder wid having regard 1o the
sdvice of the Advisory Committee in this behaif,
graat a certificaic of registration in the prescribed
form jointly or separately o the Genetic Counselling
Centre, Genetic Laboratory o Genetic Clinic, as the
case mgy be. '

(2) 1f. afier the inquiry and after giving an
opportuaxty of being heard to the applicant and
haviag regard to the adsice of the Advisory Com-
mitice, the Appropriate Authority is salisfied that
the applicant has not complied with the require-
ments of this Act of the rules, it shall, forreasons to
be recorded in writing. reject the application for
regisiraton.

(3) Every certificase of registration shall be
rencwed i such maaner and afler such period and
on paymest of such foes as may be prescribed.

(4) The certificate of regustration shall be dis-
played by the regisiered Genetic Counselling Cen-
tre. Genetic Laboratory or Genetic Clinic in a con-
Weuows place a2 ity place of busineas.

28. Canceitation or suspeasion of registra-
toa.— (1) The Apprupriate Authority maysuo
/miu, of on complaint, issue anotice to the Genetic

Coumelling Centre. Genetic Laboratory or Genetic
Clinac 10 show cause why its regisiration should not
be suspended or cancelled for the reasons mentioned
1n the notice.

(2) U, after giving a reasonable opportunity of
being heard to the Genetic Counselling Centre,

The Pre-Natal Diagnostic Techniques etc. Act, 1994

Genetic Laboratory of Genetic Clinic and having

regard 10 the advice of the Advisory C ommittee, and 3
Appropriate Authority is satisfied that there bas -
been a breach of the provisions of this Act or the .
rules. it may. without prejudice to any crimingl ,
action that it may take against such Centre, Labors- .
tory or Chaic. suspend its registration fotj such 3
period as it may think fit oc cancel its regisiration, s,
the case may be. . I
(3) Notwithstanding anything contained in syb-°
sections (1) and (2), if the Appropriate Auporityi;. -
of the opinion that it is necessary of expedient K10 ¢
do in the public interest, it may. for reasons lache
recorded in writing, suspend the registration of pay '
Genetic Counselling Centre, Genetic Laboratary or -
Genetic Clinic without issuing any such nolice g~
ferred o in sub-section (1). RPN
21. Appeal— The Genetic Counselling Cenre, .
Genetic Laboratory or Genetic Clinic may, withia -
thirty days from the date of reccipt of the order of
suspension or cancellation of registration passed by
the Appropriate Authority under Section 20, prekr -
an appcal against such order t0— P
(i) the Central Government, where the appeatls
against the order of the Ceatral AppropnawAuzbg.*
ity: and B
(ii) the State Government, where the appeal s
against the order of the State Appropriate Authorkly,
in the prescnibed manner. S
CHAPTER Vii PR
OFFENCES AND PENALTIES a3
22. Prohibitioa of advertisement relatios b
pre-astal determinition of sex and punishmest
for contravention.— (1) No person, isafion,

Genetic Counselling Centre, Genetic Laborugry or
Genetic Clinic nha?jsweotcancwbc issuod pay |
advertisement ia any manncr regarding facifijes of
pre-natal determination of sex available o sud
Centre, Laboratory, Clinic or any other placg.., S8
(2) No person or orgasisation shall publishgly
distribute or cause to be published or distributed any &
advertisement in any manner regarding faciliiesd
pre-natal determination of sex available at any Gex.
nctic Counselling Centre, Genetic Laboratory, Ge-
netic Clinic or any other place. e OF
(3) Any penon who contravenes the pro .
of sub-section (1) of sub-section (2) shall be punish-3
able with imprisonment for a term which may eg
tend 10 three yean ana with fine which may exia
10 ten thousand rupees. &

Explanation.— For the purposes of this secg

o
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“advertisement” includes any notice. circular, label
wrapper or other document and alvo includes any
visible representation made by means of any light.
sound. smoke or gas.
13. Offences and penalties.— (1) Any medical
_ Beneticisd, gynaccologist. registered medical practi-
< tioner or any person who owns a Genetic Counsel-
* ling Centre. a Genetic Laboratory or a Genctic
Clinic or is employed in such a Centre. Laboratory
,or Clinic and renders his professional or technical
\ Services to or at such a Centre, Laboratory or Clinic,
\vhc(hcfm 2n honorary basis or otherwise, and who
'contravenes any of the provisionsof this Act or rules
madc(hcrrumkrshanbcmnwhablc withimprison-
2. ment for a term which may extend to three years and
- with fine which may extend to ten thousand upecs
;and ot any subsequent conviction, with imprison-
w ment which may extend to five years and with fine
£ which may extend to fiffy thousand rupecs.
E. (2) The name of the registered medical practitio-
! Mwhohasbcmoonvnciedbyd\chmmdcrwb-
Naection (1), shall be reported by the Appropriate
;Authomy to the respective State Medical Council
P for taking necessary action including the removal of
Yis name from the register of the Council for a period
. dtwoyarsford\cfmoﬂcnocandpcrmmly for
4 (3) Any person who secks the aid of a Gcncuc
' _Coumcllmg Centre, Genetic Laboratory or Genetic
¥ Clinic or of a medical geneticist, gynaccologist or
ki registered medical practitioner for conducting pre-
g aatal diagnostic techniquesoh any pregnant woman
P (including such woman unie she was compelied to
P¥idergo such diagnostic techniques) for purposes
- Other than those specified in clause (2) of section 4
k. hall be punishable with imprisonment for & term
[ Mhich may extend to three years and with fine which
gy exiend 0 ken thouz.nd ruoees and on any
1 Jubsequent conviction with imprisonment which
sy exiend to five years and with fine which may
: cxlcnd 10 Nifty thousand rupees.
24, Prcsmnpdonh(beweo(coodudofpre-

. preg amwomanhubecncompcllcdbvhcrhm
L band ouhc relative {o mdqgoprc naul dugm«uc

"i- t of offence ander sub-section (3) of Section "1
“wid shall be punishable for the offence specified
'2ndcr!ha( section.

" JS. Penalty for contravention of the provi-
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sions of the Act or rule for which mo specific
punishment is provided.— Whacver contravenc
any of the provisions of this Act or any rules made
thereunder. for which no penalty hasbeen elwew here
provided tn this Act. shall be punishable with 1m
prisonment for a term which may extend to three
months or with fine. which may extend 10 onc
thousand rupees or with both and in the case of
continuing contravention with an additional finc
which may extend (o five hundred rupees for even
day during which such contravention continuc< af -
ter conviction for the first such costravention.

26. Offences by compasies.—(1) Where any
offence. punishablc under this Act hasbeen commat.-
ted by a company. cvery perion who, st the lime the
offence was commitied was in charge of. and wa«
responsible 10, the company for the conduct of the
business of the company. as well as the company.
shall be deemed to be guilty of the offence and <hall
be liable 1o be procceded against and punished
accordingly:

Provided that nothing contained in fus sud-
section shall render any such person Rable 10 any
punishment. if he proves that the offence wax com-
mitted without his knowledge or that he had exer-
cised all due diligence lomvmdrcmuukdmd
such offence.

(2) Notwith<tanding anythmg comained in suh-
<ection (1) where any offence punishable ander this
Act has been commined by a company and it it
proved that the offence has been commitied with the
consent or connivance of. or i< sttributable 10 any
neglect on the part of. any directar, manages. secre-
tary or other officer of the compasy, sech director,
manager, secretary or other Officer shall alio be
decmedtobegumyofmw(fmmd“lbem
to be proceeded against and punished accordingly.

Explanation.— For the purposes of this sec-
tion,—

(a) “company” means any body corporste and
includes a firm or other assaciation of mdividuals,
and

(b) “director.”
partner in the firm.

27. Offence to be cognizabie, mon-bailable
and nna-compoundabie.— Every ofiemx ender
this Act shall oc cognizable. non-bailabie and non-
compoundabie.

28. Cognizance of offences.— (1} No Court
shall take cognizance of an offence under this Act
except on a complaint made by—

(3) the Appropriate Authority concerned. or amy

in relation to a firm mean< 3
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Otfwer authorised 1o this behalf by the Central
Gaovernnent or State Government, as the case miay
ve, o the Appropeiaie Authonty Do

thy apenon who has givennotice of not less than
ihtrty das v in the manner prescaibed to the Appropri-
Je Authoniy. of the alleged otfence and of his
Ieolon o nake o conplaint w the Court.

Explunation. —  For the purpose ot this clause.
“person” includes @ social organisation.

(2) No Count other thun that of 3 Metropolitan
Magistrate or 3 Judicial Magistrate of the it cluss
~hall try any oftence punishable under this Act.

(3) Where 3 complaint has been made under
Lae (b)Y of sub-section (1) the Count may. on
c¢emand by such perwon. direct the Appropriaic
Authomy to make available copies of the relevant
reconds i its possession to such penon.

CHAPTER Vil
MISCELLANEOU'S

29. Maiatenance of records.— (1) All records.
vharts, fosms, repuits, consent feiter. and all other
ducuments required 0 be muiatained under this Act
and the rules ghall be presenved tor a period of two

yean o for such penod as may be prescribed:

Prov that. if any crinunal or other proceed-
HIgs aRg ains any Genetic Counseffing
Cealre, Genctic Laboratory or Genetic Clinie, the

~nvaondy and all other dovunwnts of such Centre,
Laburatory or Clinic shall be presersed till the final
dopossl of such proceedings.

(2} All saach records shall. at all reasonubic times.,
be madc availabic for inspection to the Appropriate
Auhonyarwmywmpcmmwbmsa!by the
Appropriste Authority in this behalf. '

30. Pomer L0 scarch and seize records, etc.—-
(1) N the Appropriaic Authority has reason 10
belicve that an offence under this Act has been or iy
bring commitied at any Geneiic Counselling Cen-
te. Genetic Laboratory or Genetic Clinic, such
Authority or any Oflicer authonsed thereof in this
behull may, subject 1o such rules as may be pre-
seribed. enter and search at all reasonable times with
such assistance, if any . as such authority or Ofticer
comsiders necessary, such Genetic Counselling Cen-
tre, Genetic Labuoratons or Genetic Clinic and exam-
inc any record, register. document book., pamphlet.
advertisement or any other niatenial object found
therem and scize the same if such Authority or
Otficer has reason 10 believe that it may fumish
evidence of the commission of un oftice pumsh.shh.
under this At

The Pre-Natal Diagnostic Techniques etc. Act, 1994

(23 The provimons of the Code of Criminal
Provedure. 1973 relating 1o searches and seizures
Jhall, so far as may be. apply to every search or,
seizure maede under this Act. A

31. Protection of action takes in good {aith.— «J,ﬂ
No suit. prosecttion or other kegal procecding shall <
lic against the Central or the State Govemmentor the 'y &
Appropnate Authority or any Officer authorised by \ﬁ
the Central or State Government of by the Authority
for anything which is in good faith done or intended. -/
to be done in pursuance of the provisions of this Ad,

32. Power to make rules.— (1) The Central™;
Governmeni may make rubes for carrying out lh‘
provisions of this Act.

t2) In panicular and without prejudice, to lhc
generality of the foregoing power. such rules may
proud-. for— A *

(i} the minimum qualifications for persons em-#-
ployed at a registered Genetic Counselling Centre, R
Genetic Laboratory of Genetic Clinc under cl:me ¢
(1) of Sestion 3: :

(ii) the form in which consent of a pregm?
woman has 1o be obtained under Section §:

(iii) the provedure to be followed by the mcm-

bers of the Central Supervisory Board in the dis-
charge of their functions under sub-section (4) ol

Section 8:
(iv) allowances for members other than exofficio

'&1‘“}.;« e X lemr AN

members admissible under sub-section (5) of Sec. 2
tion 9Y; =
(v) the period intervening between any two 7,
mectirgs of the Advisory Commitice under the:i‘
proviso 1o sub-section (8) of Section 17~ "M %
(vi) the lerms and conditions subject o wh:c@ N
person may be appointed o the Advisory Commat- %
tee and the pruceduffe to be followed by such o
mittee under sub-section (9) of Section 17, 18 ‘~<,‘
(vit) the form and manner in which an lppﬂc& @

tion shall be mude for registration and the fee pay-
able thereol under sub-section (2) of Section 18;

(viit) the lacilities to be provided. equipmediand
other standards tv be mantained by the Gegetic *
Counselling Centre, Genetic Lubortory or Genetic
Clinic under sub-section (5) of Section 18,

(ix) the torman which acentificate of registration
shall be issued under sub-section (1) of Section 19;

(x) the manner in which and the period after
which 4 certificate of registration shall be renewed
and the fee payable for such rencwal under ;ub
seetion (3) of Section 19;

(1) the manner 10 which an appeal may bc
preferred under section 21
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(xit) the period up to which records, charts. ¢tc .
shall be presen ed under <ub-wection (1) of Scction

. {x11) the manncr in which the weizure of docu-
- ments, records. ohjects, ete.. shall be made and the
_manncr in which scizure list <hall be prepared and
‘elivered 10 the peron from whose custody such
- documents. records or objects were seized under
sub-section (1) of Section 3

§° (xiv) any othcr matter that is required to be. or
[ may be prescribed.

-~ 33. Power to make regulations.— The Board
- may, with the previous sanction of the Central
,_‘Govcmmcm. by notification in the Official Gazetie.
~make regulations not inconsistent with the provi-
sions of this Act and the niles made thereunder 1o
provide for—

; (2} the time and place of the mectings of the
‘Board and the procedure 1o be followed for the
Eftansaction of business at such mectings and the
mber of members which shall form the quorum
mdcnubsecnon ( 1) of Section 9:

(b) the manner in which a person may be tempo-
l)' rsociated with the Board under sub-section

T ey

[Act 2)

(hof Section 11,

(€) the methed ot appeintment the conditions of
senvice and the scales of pay and sllowances of the
Officer and other employ ces of the Board appoimed
under Scction 12:

(d) gencerally for the efficient conduct of the
affairs of the Board.

34. Rules and regulations to be laid before
Parliament.— Eivory rule and overy regulation
made under this Act shall e Taid, 2« s0on a¢ may be
after it is made. before cach House of Parliament.
while itis in session. for u totsl penod of thirty days
which may be comprised in onc session of in (o or
more successive wessinns, and it hefore the expry
of the session immediately following the «ession oo
the successive sessions aloresand. hth Hounes agree
in making any modification inthe rube of regulation
or both Houses agree that the rule or regulation
should not he made. the rule or repuletion shall
thercafier have effect only in such modified fosm or
be of no effect. as the case may be: so. however, that
any such modification or annulment shall be without
prejudice tothe validity of anﬂhtqprrviém'ydaw
under that rute or regulation. -
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