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INTRODUCTION

Purposé of the Study

Diplométic activity in the field of global
_envirqnmental maﬁagement_has acquired a new dimension over
last twO”décades. Inuthe field of environmental diplomacy,

the issue of climate change, has curved out a niche for

itself because of the global conCérns for its poténtial
~ harmful ihpacts onvhﬁman life. |

Climate change is a risk management issue. However,
unlike the situation with floods and to some extent
earthquakes for which records datebback to hundredS Qf
: years)'there is mo historical experience to guide the
A assessor.. Thus a better under;tanding7ofvthé complex issues
:involved'and the developmgnt of apérbpriate Strategieé for
coping up”with the possible climate change needs global co-
.operatién;v This can be attained’only through-dipldmatic
'negOEiations‘énd ihitiatiVes’Whiéh cén“provide'a major
' thrust to better climate management.

Of all the issues involved in climatevchénge, global
warming_and ozone depletioﬁ have hogged diplomatic limelight
: wherein the reduétion of emiSsions of manmade greenhousé
jgases]and CFCs has become an area of major pubiic policy
Vdebafe; :This can be gauged from feverish diplomatic

activity starting with the First Climate change conference



held in Gené&a in,1979.
Frémework of Research

The,feseérch'willlaim at pinpOintihg the reasons: why
the iééué bf‘global warming induced climatic chéngé énd the
related issue'of ozone-layer depletion have.becéme'a'central"
topié:dictating.the terms of diplomatic negotiations}_
Moreoﬁér, anveffort_will be madevto identify, the issues
'under thé bfoad cbntext'of fClimatevChange"on which
 diplbmatic concessions have come thiék and.fést and the
issues wﬁeréin concéssions-afe hard to come by.

‘There is an effort to investigate>thé'issues which afe'
'considered vital from the angle of \Natioﬁal 1nterest' off
varibus countries Oor groups of-coﬁqtries; As a.rééﬁlt the
_issues:Which_are not easy as far as bargainihg and’
négotiations are concerﬁed in ﬁerms of foreign policy
perspective of vérious nation-states, are analysed herein.
'Reéeérch triés to underline whethethhe North—South conflict
'williWiden’as a résult'ofxClimate Changé debété and tﬁeﬁ
related.topic éf sustainable developmént.' The.‘polluter
paysf principle would be'eXamined in détail.‘ A clear North;_
'South“divide_on the reduction of emissioh of gfeenhousé
v gasés (coﬂséquence of industrialization) would clearly
undermiﬁé'effective global action. | o
| The'first chapter focusés on the theorétical"analysis

of the dynamics of environmental diplomacy. Heré,‘avspecial



emphasis islplaCed en the issue related te climatewehange.
The seCOﬁd'chapter seeks to unravel as to why the
'framingvofva glebal “Climate Change_Cenvention' became
important in the arena of environmental diplomacy. The
issueS_ofIOZOne layer depletion, reduction in‘use of CFCs,
globelqwarming)‘possible sea level rise'and its consequences
and reduetion’ef emission of CO, and ether.greenhouse gases
"are addressed thoroughly; It elso‘exemineebthe intere
1inkages among them so as_to delineate the various
- controversies. which are specific to the dimensions of
Climate Change!‘ |
The third chapteryinvestigates the etrecture df
.negopietioﬁs at all levels, viz., élebal/multilateral,
regionel_and bilateral, depicting the evolution of
negotiations oﬁ‘Climate Change starting from 1979. This
chapter entails a detailed study of the processes of
.negotiation on Ehe issue. It expleres the different'aspects
ofvthe pfobleﬁs that have been taken up for negotiation at
all le&els. It includes an analysis of policy perspectives
of various nation etates; conditioned by foreign policy
‘eonsiderations. Research strives to throw light.on how
varioue.equﬁtries have been able to utilise the negotiations
on \climate change' asva'diplematic:tool in>reletion to’
_ztheif'overell developmental priorities.u'Thus ﬁhe-reseafch

focuses on the issues of quota restrictions on CO, and other



gréenhouSéngas émissions, the concept of CO, tax pertaining
‘to the péradigm'of NorthfSouth divide. The relatéd issue of
technology'tranéfer from the developed'NOfth to the
developing South:leading to cieaner industrial nse, is also
f-disquSsed; |
| The fourth chapter tries to identify iinkagés'between
diplomacy énd international law. It endeavours to ekplore"
.whether annégotiatédﬂOutcnme, might reéult'in contiibutingn
to'a‘public 9006 viz. protecting a gldbal CQnmons‘that'is'
'»Our.climéte‘which has been declared a “common concern' of
'.humanity_by the,UN Generai Aésembly Resolutidnv43/53 in
1988;,'An analysisfof adoption of the_\Climate Change

 ConVention' in'UNCED, 92, ratified so far by 158 countries
nbrhe;ps examine whether a ;stable diplomatic agreement' can be
rreaqhed through protracted and even aCrimoniouS»négotiation
process. Tne analysis,of this process seeks to unravel how
diplomacy‘can_help.create é glnbal“legai regime"on.iésues
related tn enVirnnment. |

Theireséaréh plans to test the following‘hypotheseS:

(1) Protracted but minute diplomatic;negotiatidns_can léadr
to the-Creatidn of international legal regime in the field -
Qf.global environmenﬁal risk management. |
(2)‘.Negotiations'directedvtowards creation of international
'  legglffégimes in the field of enVirOnmenﬁai‘diplomacy is

shifting toward preventive diplomacy replacing the earlier



apprbééh‘of containment diplomacy.

Research.Methodology

The reséarch is based on-“Caéé Study.Method'
incorporatingb‘issue-analysis'; The study will be carried
- out from-the'pefspective-of negotiations»— the sﬁructure‘and
proceSséé of which will be analyéed'to'éxplain the Stability :
- of negotiatéd outcome leading to “Regime Formation'. It
: tries to iaéntify’the inter-relation between diplomacy and
international law. | - | |

.The analy$is'of the issues of climatic change, globai
Warming, ozone—layer_depletion and the related issues of
:techﬂoldgy transfer} the scrutiny of stands taken by various-
countries at the prep-com meetings-of Working Group-I (on
" climate changef'of UNCED, 1992 —_is-expécted to generate
sufficient data to understand the structure and processeéIOf
negotiatioh."This also helps undérstaﬁd the variables under
coﬁSidératiOn.b After collectidnvof ideas and clués from
these-data, broéd generalisations’dréwn,,whilevtaking note
of the inconsistencies.

¢The primary sOurces'émployed in the study include all
‘UN and éﬁher gqvernmental documents on “Climate Change'vas
Weli Ias' dec1arations on. Vafious “Protocols" and
‘ConVentionsf.' It also includes the verbatim minutes of
variéus Conferences on climatébchange, The stands taken by‘

- various governments in the Rio UNCED as also the speeches of



 Vérioﬁ$ worid leaders on “Climate Change' and related topics
are'alSo inc1uded in the primary source material.

'The reséaréh élso depends upon the seéondary»sourbes
iikefhewspaper ciippings; articles on the issueiinvdiffefent

journalsband‘books by. experts on the topic.



CHAPTER I
THEORETICAL ANALYSIS OF THE DYNAMICS OF ENVIRONMENTAL

DIPLOMACY

"There is nothing static about eithér environment or
_ its'réiationShip;to develbpment.'?1 Development'is"the means
by-Which'we uti1ise environment»to.producé goods and
éervices.‘:The industrial revolution of the 18th and 19th
FCentﬁry._ahd “good 1life' oriented scientific and
téchnologiCalfrevolutions of‘thev20th century-.drématically‘
’:incréased-humanityislneed'for natural rééources to be
exploiﬁéd'for develobment{ Thereby humankind's relationship
with:eHVironment became a “zero-sum game' in'thé.pursuit'of_
déVelbpment where the-mispiaced faith in human rationality
- to manipulaté the nature for temporal benefits has deStroyed
thé'fabrié of global environmental balaﬁce almost to the
'pointzof nd'return. -A warning wés pfo?ided when Rudyérd_
-Kipling penned in histfamous'poem "If".the‘foilowing lines:
| vaours is the Earth and everything in it
~and which is more — 
.You-Wiil be a man my Son."
:This providés the indication that it:is our fﬁture

1. Dr.Mostafa K.Tolba, Public lecture - "Environment: The
- - Road -Forward", Centre for Science and Environment, New
Delhi, 20 April 1993. '



jagenerations:that will have to bear_the'burden-of modern
ﬁan's deVelopmental'exceSSes vis-a-vis environment . |
.Thefgrowth of environmentalism hasvbeenda historical
development in the seCond half of the'20th century;
;powerfully affllcted by mlsmanagement of 301ent1f1c
'appllcatlon powered by human greed for short term beneflts
Env;ronmentallsnl as ‘a global phenomenon .was,.
strengthened with the rise of pubiicvconcern'by a large
-number of incidents that demonstrated that foolhardy
renVironmentai'managément can cause.disasters viz.,’deatheof
.people'invsmog episodes in Belgium, the USA (New York) and
the Unlted Klngdom (London) between 1952 and 1956r the fatal
1nstance of mercury p01son1ng in Mlnamatu and Negatu in
;Japaneln 1953, the acidification of natural lakes 1nv
- Scandinavia and.the.Great Lakes of North America reducing
.aquatic”life'and-death of birds caused by side effects of
DDT and.other organochloric pesticides,.oil spills polluting
marin llfe and ecosystems (Tory Canyon disaster in~1966)‘and
:,the Orange Yellow' chemical warfare waged by USA in Vletnam
| -during>1965—67. Barring the last instance all the other
instances of environmentalodisasrersGoccurred.in.the
developed countries; It forced the public opinion in-
fdeveloped Nortn torput pressure- on respeotive.governments to
reorient deﬁeiopmental-policies to take into account

- environmental “risk management. These fears were accentuated



‘at a global level in the 1980s with. the discovery of ‘the
.rise'in“the atmospheric concentration of Chlorofluro carbons
(CFCS)dleadingbto:depletion of atratospheric ozone layer and
"-rise»in the atmospherio concentration of anthropogenic (man-
vdmade)_greenhouse'gases including”that'offCoz'dne to
increasiné'fossil fuel use which causes global warming
leading toiolimatio change; |

“Barring'the last'two develobments aliathe other
'-problems of global environmental management ‘as 1ssues -and
challenges before 1nternatlonal dlplomacy culmlnated in the
'_UnltedtNatlons Conference on Human Env1ronment'.at
Stockholm in’1972; The Stockholm Conference was.the turning
i pofnt»invthe;history of environmental awareness if.not overt
.diplomatic action. Its ’Aotion'Planl'for the Human
'Env1ronment and establlshment of United Nations Env1ronment
Programme (UNEP) w1th the 1nvolvement of Non- governmental
_Organlzatlons (NGO‘S)'gave envlronmentallsm an effective_
expression}in the internal force. |

.However,_at_the same-time; the StOCkholm Conference,
'1972=reflected tmo diametricaliy opposed views of the
_ developed and the developing- world brlnglng into play the
”.legac1es of North South conflict in diplomatic fora into the
domaln of environmental dlplomacy 'The-developed world
v1ewed the.env1ronmental concerns in terms of the 1mpact of

human populatlon on the blophy81cal env1ronment stressing .



'ﬁpon.controi of pollution and conservation of resourées; and
péinfing ﬁoward population control.  The developing world
 strésséd'tpé inequitoﬁs social' and economic development and
Sévefeignty o?er utilisation of natural resourceS'feserves
for theif development as the main issue. - This international
attitudinal divide of the North and the South in the field
. bf_environmental diplomacy persists till date. |
Despite allrthese developments,_"leSS-thanvﬁen'years
 égo‘giébél_énvironmental problems were»stillfregarded'aé
“low politiés' - a set of'minor issﬁes to be relegated to
technical éxperts."z Environmental issues were aidiplomatiC'
 backwéter(‘the,provin¢e of cdnéervationists, nbt diplomats’
and Were.margiﬁal to the national ihterests of major powers
and hot“in the same league as éithef iﬁtérnational security .
or glbbal economic issues.

| ButAthg Withering of superpowervcompétitiéﬁ and
_appéarahce of:a new set.of envirohmental‘iSSues-that have
seiZed the:attention of the»media and popular:dpinioﬁ have
'given environmentai politics and dipiomacy a new status in
worldvp¢iiti¢s. Some'bf thése issues.are depletion of
 stfat6spheri¢.ozone'layer, global warming and consequent

~climatic change and the destruction of the tropical forests.

S 2. Gareth Porter“and'Janet Welsh Brown, Global
Envrionmental Politics, (Oxford, 1991), p.Ll. :

10



'enfironmental'risk management ié no longervperceiVed as
>mefe1y:arecientific’and technical issue but:as_one that is
vinteftWineanith.other central issues in Worid pelitiCS:-the
.future of,NerthQSouth relatiens, the international system-of
fesonrce.produCtion and use, the 1iberalieation_of’world‘
trade and even East—West relations. "The global environment
 has eherged as a third major issue afea“in world politics-
.and.inﬁernational diplomacy along with intefnational
SeCuriﬁy' and the global economy."3 |

In the pastvdecade, scientific understanding of global
’enﬁironmeﬁtal'issues’has greatly increaseda The realisation
" that giobalfenvironmental threats can have_Serious socio-
-econemie.and»human'COSts and that theyneannotbbe solvednby
the nnilateraildecisions'of’states has given impetus in
'recent'yearsvtosincreaSed international co-operation to halt
or reverseuenvironmental degradation. That realisation has
also unleashed a new polltlcal-forée —‘.a global
env1fonmental movement that undertakes increasingly
effective transnatlonal action on various issues. But some
.states and certain economic interests have opposed strong
1nternatlonal actlons to regulate these damaglng or
potentlally damaglng act1v1t1es

The result 1s an intensifying struggle over global‘

3. Porter and Brown, n.2, p.2.
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envirbnmentélrissues. As global negotiations multiply on
"issués affecting a wide range of ihterésts around the globe,
the étakes‘férvall participants'in this struggle will
contiﬁue té'grow. The rise of global envirdnmental
:‘diplOmacy'can.only'be understood within the context of the
.'majdr:changes invthe global.enQironméht rééultingvfrom the
_exploéivé growth of population and the:économic éctivity_in
the iatter»halfﬂpf’the 20th century,_‘
‘Global eﬁvironmentai politics and dipibmacy is not a
éingle'issﬁevbut a complex of issues which has its own
.structuré and dynamics. "But the scope of the issue areé is
defined by twovdimensionsvof any internétional environmental
problém; the scope of environmental consequences of the
ecOnOmic éctiViﬁy in gquestions and the geographical‘scope of
’the_statesgand non-state actors involved in this issue."4
If the c6qséquences are global or if the actors in the.issue
tfanScend,é single_region,’it can be considered a globai
‘environmental issuei " Thus iséues involVing threéﬁs to the
) integrity'bf the biosphere on which all human life'dépends -
’the_planet's climate, atmosphere,_land, océans and éeasvas
well as destruction of tropiCél.forests'are'cleérly globai
enviroﬁméntalvissues.
- Mdsf giébal' environmenta1 dipiomacy involve

12



multilateral negotiatiOns to reach global agreeﬁents aimed
at reduc1ng transnatlonai env1ronmental hazards. Global
env1ronmental negotlatlons ‘seek to achleve effectlve
»internatiOnal cooperation under circumstances in which
envifonmental‘interests of states diverge. Different states
have different combinations of internal economic and
political ﬁbrces_that influence their policies towards
1environmental issues. The actual costs and risks of
~environmental degradation, moreover,'are never_diStributed
'eqnally ameng'all states. Hence, some are less‘motivated
than othersvto participate'invinternational efforts'to
_reduce.ennirdnmental.thfeats,'_Nor_do“statesvhave the same
'»perCeptiens of equitable solutions to environmental issues.
‘Yet despite,these disperate interestsﬁ states must strive
fof”unanimity,'at least among those'states that
81gn1f1cantly contrlbute to and. are 51gn1f1cantly affected
" by a glven env1ronmental problem. "In every global
env1ronmental issue there is at least one and scmetimes more
thanvone5group'of'states whose cooperation is so egsential
tO‘avanCessful agreement for'coping with the problembint
vquestlon that they can have an effectlve veto power over thea
agreement,v When these states 1nd1cate their doubts or

‘outright opposition to_the agreement, they'become veto

13-



’etateshand form veto coaiitions."4_ On the issue of whaling
Lmoratorium' for'example, four states, led by Japan,
accounted for three fourths of the whallng catch worldwide,
so that could make or break a global reglme to save the
'whales' Slmllarly, "Brazil, India and China could block the
1nternatlonal agreement on cllmate change by - refu81ng to
vcurb the_use»of fossil fuels-ln their own development
’Programmes; thevgrowth of'their'Coz'emiesions could
eventually overwhelm proposed reductions carrled out by the'
1ndustr1allsed countr1es"5 under the Framework Conventlon'
: on‘Cllmate'Change (FCCC) . Thus veto coalltlons constltute
vpotential obstacles to effective international'cooperation'
on enVironmental issues, and their role is central to the
dynamiCsvof burgeoning and negotiatiOn in environmental
".dlplomacy » R |
Because of the 1mportance.of the veto power ‘an
'economlcally_powerful_state may not be able'to_lmpose’a-
regime On a much weaker state if the 1atter'is»strongly-f
opposec'to it. .Thus, éome key developing countries may
-tcredibly3threatenbto reject the global climate change
ajreement r.e:, the FCCC if the financial burdenfof future
’4, Ibid, 5.17.

5. v'LethLunde; "North/Southrand Giobal-Warming —'Conflict'

- or Co-operation?", Bulletin of Peace Proposals, vol.22,
. no.z2,:1991, pp.199-210.

.14



implemeﬁtation of this regime is deemed as unfavoufable.by
_them. "And if'bargaining‘turnS'to the distribution of costs
and»beﬁéfité; it_is précisely the inability.to bear the
costs of implementation of:pélicies required to céntributé
to'globa1 environmental adtibn that givés develbping
 qdﬁﬁtries aIStrong'basis'for demanding compensétion and
 other1:fofms 6f. favourable treatment 1in giobalv
'hegotiatithﬂ"6 | -

,hA'Sécond*charactéristicvofvglobél enviroﬁméntal.
'diplomaéy'iS-that'they tend to reflect the structure of thé
‘globél ecdﬁbm?f"7 Firstly, a humber-of global environmental
issues ihvéIVe, éithef directly or indireétly, trade
‘relations between states that are producers and expdrters of
a particular‘gOOdiand-states that are importers of that good
. and thdSe.roies tend to define thevpolitical dynamics of the
’issué{ The-issué of international hazardéus waste trading,
fér instancé;‘is defined by the relatioﬁship_betWeen‘the
induStrialiséd couhtries that are eprrting_fhe waste and

"the_devéloping-countries that are potential importers. In

6.  Patti L.Petesch, North-South Environmental Strateégies,
Costs and Bargaining, Policy Essay ‘No.5 (Washington,
D:C., 1992), p.10. ' L

© 7. . Lynton K.Caldwell, "Beyond Environmental Diplomacy: The
: Changing Institutional Structure of International

~Cooperation", in Lynton K.Caldwell, ed., International

Environmental Diplomacy (Cambridge, 1990), p.8.
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hhetweenvthe'countries that‘produCe andiexport CFCs'and'those
_that‘import_them.v On tropical deforestation, trade
relationships-between timber exporters'and consnming nations
;are.oriticalvto the dynamics of the issue. R
In eaoh'of these cases,.the roles-and the relative

.bargaining powers tend to be defined by a countryfsvposition
in the'eoonomic relationship in*question[~ In some Cases,vitv”
" 1s the produeing—exporting countries that have the veto
.‘pOWer.and in'others, it is the importing oountriesi In one
: oase - tropical deforestation - -both producers.and importers
have ronghlv equal veto power, making it very difficult in
forging avglohal regime,d'However,‘indnstrialiSed'states andh
-developing'countries do not have eqnai vetodPOWer over the
outcomes. :Aithough, a relativeiy few'developing-countries
'may have the ability either to prevent n agreement from -
being reached or to bargain for special treatment on some
environmental issues the major economic powers have the
»ablllty to do that on every env1ronmental 1ssue

~There. are other ways in which n economlc power may
affect.the'outcomes._ The. ability of an economic power to
give or Withhold economic benefits such as markets access_
‘for varlous goods and services to others or flnanc1a1'
'resources enables it to persuade states dependent on such
vbeneflts to avoid open opposition to the power's own pollcy.

.If‘the‘economically.Strong states can reach an agreement on

16



a_giVen'environmentalvproblem,’they can use the threat of
trade?sanctions against_weaker states_who'refuse'to
| cQoperateiahd'thus exercise leverage to get'them to.go along
-With-the_agreemeht. Such sanctions,'for eXample are built
into,the'Montreal Protocol on substances-that Deplete the
OZOne'Layer to-discourage non—participantSvfrom:exporting.
CFCs. . Even:more-importantly, however, the ability and

w1111ngness of the major donor states to commlt resources
“determlnes whether or not an 1nternatlonal agreement is
possiblefon several issues'under'negotiation.

The third characteristics of poiitics in this issue
vharea is_that traditiohal power relations‘based'onvmilitary
.jpowerfhave‘no direct ‘impact oh thefoutcomes_of specific
finternational 'environmental conflicts}hv "Global
environmehtal diplomacy, by its very nature does notvgives
_vrlse to ‘a hegemonlc power in ‘the tradltlonal sense of the.
ablllty to coerce other states 1nto acceptlng the hegemon S
p051tlon on a particular environmental Lssue.' The
conceptual and value basis of security politics is so far .
removed from environmental diplomacy that it is difficult to
concéivevofreven imagining the use of military force to
| “influence the outcomes of global ehvirOnmental issuesa
_Howeuer mllltary power may have an 1nd1rect effect on such
outcomes by dlvertlng the resources and attentlon of pollcy'

,makers and thus reduc1ng the ablllty and w1111ngness of a

17



state to piay a lead role on ah env1ronmental 1ssue
Although the actors found in the 1ssue areas of
:securlty and - economic dlplomacy ] 1nternatlonal
organisations; states and transnational corporations - all
play diotinct roles ih the political:process'in the
iénvironmental'afena) a dlstlnctlve characterlstlc of
odlplomacy is the- 1mportance of public- oplnlon and. the non-
proflt‘NGOs, espec1ally env1ronmental'NGOs that are both
national and 1nternatlonal in scope. Env1ronmental 1ssues”
H»llke human rlghts issues precedlng them, have mobilised
',active.political participation and interest articulation of
-large number of citizens and citizeh groubs in key
_countriés including shifts in policy that helpéd turn the
"tlde in a number of environmental issues. Publio opinion)
‘_channeled through electoral politics and NGOs, has had a
A.substantlal, if not decisive influence on,the‘outcomes of}”
glohal bargaining on whaling, Antarctic minefais'and'oaone
depletion”8.ahd ié,also a‘key'factof ih negotiations on the
AFraméwofkaOnvéntiOn on Climate Change; Comparatively"
'speaking,_publio'opinion has.not played similarly important
‘[iroles intthe_séCurity and economic issue areas,bwhich have
been-muCh more'heaVily dominated by bureaucratio’elitesland'
| special interests. .Thislis not to say that pﬁblic opinion

8. Porter and Brown, n.2, p.20.
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‘has never had a substantial impact on national security .
policies or on outcomes of international security issues
(the Vietnam war being ‘an obvious example), but such

instances are relatively rare.

- GLOBAL REGIMES IN ENVIRONMENTAL DIPLOMACY

:Onecconcept used to compare international politiCs’and

diplomacy across issue'areas is global/international
regimesf' The concept cf international regimes is defined in
: twovveryidifferent WaYS. According to the first definitioﬁ;
it islaHSet_of norms, rules of-decisiOnmakinngfocedures,
whether implicit or explicit: that prcdccés some’convergence
in actcrs;_expeCtéticns in é partiCular issue areé; In this.
_brOadcdefinition, it may be applied to a wide range of
'.internatiOnalbafrahgements,'from the co—ofdination'of
"mOnetary relations to‘superpowerfsecurity.felaticns.
HoweVer; "this way of conceiving regimes has béen‘strongly‘
criticised for’includingvarrahgeménts that.ére merely
iagreements.tc disagree'and have no predictability or
Stability."9 Although a set of norms or rules governiné
international'behavicur; may exist‘in-soméviésue éreas

without there being a:formal international agreement, 1t is

- 9. Susan Strangé, "Cave! Hic Dragons: A Critiqué of Regime
‘Analysis", International Organisation (London), vol.36
Spring 1982, pp.479-96. ' : -
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environmental area that are not defined by an explicit
'agreemenﬁ. | | |

The,sechd definition of global regime is that "it is a
.syStéﬁ1qf hofms and ruleé that are specified by a
 ﬁulti1étera1 legal instrument'among:stétes'tp regulaﬁé
ﬁatiohal”acﬁioﬁs on a given igssue".10 The main form taken
by multilatéral legal instruments Qn'global'environméntal‘
:probiems is the,C6nvention;*which may con;ain'éll thé5
'binding'obiigations expected.to.be negotiated.or‘may.be_
'.accompaﬁied by a mofe_detailed instrument elaborating on its
rules and regulaﬁions.. If it is negotiated in anticipation"
~of later elabofating texts, it is called a framework
 coﬁventiQn and is intended to pfovide a éét Of_principles,  
’ﬁormsxand gdals_relatiﬁg'to.the'issué;v It.nofﬁélly imposés‘
.few,biﬁ aﬁy, specific and binding obligationS'on the
c..o'ntr"actin‘g_p‘arti.e.S and is téfmed-softlaw in internationali
légalfpérlénée, e.g. thevFramewofk Con&ention on Climate
.Change. | o -
A framework convention assumes-negotiaﬁidn,-either
._Simultaneouly or upon its cdmpletion, Of-dne or more
protocols, which spell out specific, binding obligations of
V thé‘coﬁtracting.pafties to thé framework cthention. When
'ﬁhe=négotiations'on the framework.conveﬁtiOn'énd protocols

10. Porter and Bréwn, n.2, p.20.
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are done invsequence rather than simultaneeusly,tas was the
case with'vienna Convention for the Protection of the Ozone
V’Layerrandethefreeent Framework Convention on Climate“Change,
"the'stage of bargaining and regime formation may'take
several years. ‘Similar was the case ef,the regimevfor
.transbdundary acid—fain.

-»Howeyer, defining,giobal regimes in terms oOf
.gmultiiateral legal instruments is by no means free of
‘ambiguity._sAn-agreement may contain:explieit.rules'and
normsawitneut effectiVelyvfegnlating action'of'the national
,actors on a partlcular igsue. But the concept does prov1de

a mlnlmum standard for dlstlngulshlng a reglme from mere

- administrative or political arrangements accepted'tac1tly or -

'otherwise by parties, and it suggests crlterla for judging a
reglme s effectiveness. Finally, it permits comparison of
libinding norms and rules on an issue between one historical
‘moment and another and Suggests_the'impbrtance of
:strengthening'those,nofms and rules that are teo‘weak.
,Tnus}far,:global enni:onmental regimes have been
,negotiatedfon the pfotection of whaies? internationai.trade'
in endangered nildlife species and hazardoustWastes; long-
'trange tfansboundary air pollutiqn['prdteetion of
dstratosnheric ozone iayer, marine.pollution from‘ships,'the
dumping'of wastes and other materiai in the oceans,

: proteetibn-of biodiversity and finally on stabilising

- ;?lcmﬁik ‘, 1
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:climate'while halting climate change. These‘regimes vary
IWidely in their effectiveness, from weak tovquite strong.
Several major theoretlcal approaches have been advanced-
to explain why global regimes in any issue come 1nto
vex1stence.and why_they change. _These 1nclude the
_structUral 'game theoretic institutional bargaining and
r,epistemic communities approaches 11 Each of them'may help -
to explain one or more global regimes;tbut eachhfails to
account foriall_the regimes. = The structural orahegemonic
'.power approachvholds that the'primary factor determining
gregime formation ano change is the-relativetstrength of the =
'nation state actors 1nvolved in a particular 1ssue and that
”stronger states in the 1ssue system Will dominate the'
»weaker,ones and determine the rules of the game."12 This
vapproach'suggeSts that strong global regimes are functions
- of the existence-of a hegemonic state and the absence of a
,such-a hegemonic-state would frustrategregime'formation.r
Thebstructural'approach can be viewed in two Ways. One
.stressing cOercive-power, the other focussing on public
.goods. '"Invthe‘coercive power variant, regimes are set up

by hegemonic states that use their military and economic
11.'Stephen Haggard and Beth A. Simmons,'nTheories of
International Regimes", International . Orqanlsatlon

3 vol. 41 (Summer 1987)- Pp. 497 517.

12.1Robert O.Keohane and Joseph S;Nye, Power and
Interdependence (Boston, 1977), pp.50-51. '
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‘lévefage_SVer other states to bring thém into regimes, as -
the United States did in settingbup trade ahdvmonétary.
fegimés in the‘period'immediately after World War II."13
The Second,variant views the same postwar regimes as a
‘:hééémonic.power adobting'policies'that create pub1ic_goods
 i.e;;:benefits open to-all'statés who want to éarticipate,
'éuch as eprrt.markéts in the USA'ahd‘the'USAdbllar'as a
stablé;qurrenéy.for internatiOnal.payménts,
j_HoWéver,_the strﬁctura1 approach failé to e2plain why
,global énvirdnmgntal regimes have been negotiated with such
greatéruéxpanse ahd scopé in the-eighties ahd'ninéﬁies. ~The -
'-globai regimes negotiaﬁed éince then,'including the
: environméntai regimes, have come  -about despite the fact that
thé'rOle,éf the USA, which had been the hegembn'ih the past
.decades,:haénbéen cbnstrained by two factors, viz., the risé,
’6f compéting'economic powérs'in Japan_and thevEC and since
1981} a,US idéplogicalfhostility thards'intérnationalw
‘envirOnmental regulation; "The environmental regimes that
.:havé been succesSfully hegotiated have depénded on wide

- .concensus among a number of states, not on the imposition by

13. .Robert3Gilpih, The Political Economy of International
Relations (Princeton, N.J., 1987). :
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the Uﬁitéa Stétés.ﬁ;4
‘"Anothéruapproach in-régime formatién is based on game’
theofy And.utiiisation models ofvbargaihing and can be
cailed the ufiiitarian approach."l5' It focuses on such
issues' as the number of parties involved and the varibus
strategies that.arevavailéble to_ﬁWo parﬁieSzin.the
negotié;ion. This approach suggests that small gfoups of
'states‘are mOre likely to be able to successfully negotiate
-YAn intérnationai regimérthan a largé‘number pecause each
,playef can more readily undérstand the bargaining1strategies
of other.pléyers, "On the basis of this-approach, Fen Osler_
1Hampson analyséd"the procesé bf régimevarmation_ashan
'éffdrt'by:a émall.coalition of states to-fofm a regime by
exercising 1eadérship over a much larger number of national
actOfS;"16 o o |
Béqause‘of the importance of Veto power‘in gldbal
enViroﬁmental~diplomécy, however; relativeiy’small'groups of
-étateé'are'no more likely to be ablelto-form régimes than

14. Oran . R. Young, "The Politics of Internatioal Regime
"Formation: Managing Natural Resources and the
.. Environment", International Organisation, vo0l.43
© (Summer 1989), p.355. - ' , , '

15, jPorter and. Brown, n.2, p.23.

l6. Fen Osler Hampson, "Climate Change{ Building

C International Coalitions of the Like Minded",
International Journal, vol.45 (Winter 1989-90), pp.36-
74 . - | - o B
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.much lérger ones. If veto.states are included amdng a small
groqbg-itZWill'be just és proﬁe to opposition as. it wouid
-have;beeh in a lafge group of states. If Qeto-states are
'left.oﬁtside'the Small group of statés,‘they'will still'be‘
in a posi;ién tévfrustrate regime formation when it.ié‘
_enlarged!-‘The‘Group of Seven, according to_this approadh,:
vWOuid‘beithé.ideal‘fbrum in whiéh’the highly-iﬁdustrialised
'7countries could have worked out the essentials of 'global

-agreement on halting.élimate change and-then_tryitoqbfing in
cherféountriesvwiﬁhgn its ambit. .But opposition by a
:sipgle'state:viz.,'the USA, prevented such a scenario. The
Small.grdﬁp.model is further weaken by'theifact.that'in some
¢ases (whaling-and ééean_dumping of_radioaétive wastes)

enlarging the numbér of actors involyed-in bargéining has .
helped té bring'aboutva étrictér'enviroﬁmentél fegime.

LY\ fhirdlappfoach,'which has-beeﬁ ﬁermed the
\Institutioﬁal’bargaining model' of regimé formation;
-hypotheéises that regime formation can be éuccesSful only if
state éctors:are‘ﬁnclear about how théir intereéts would be
' affected7byiany prbposed,international regimeﬂ:i7‘ The
"global en§ironmeﬁtal negotiations that have resulted in the
ﬁormétiOh of global regimes-suggest,:however{-that;laék'of

17. Oran R.Yong, The Politics of International Regime
- Formation (Cambridge, 1988), p.367.
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'jclariry ahout the interests of the actors, is seldom, if
. ever, the-facror that makes regimes pogsible.

:ﬂThe fourth approach is the epietemic‘COﬁmunities‘
'model,ewhich emphasiZes international learning, primarily on
rhe basis of scientific research on a given problem, as a
.facroriinfluencing the evolution of regimes,"18 This
approach advanced spec1f1cally to- explaln formation,
' dherence ‘and compllance w1th an 1nternatlonal reglme - the
MedlterraneanbActlon Plan - 1dent1f1es 1ntra elite shifts
bwithin.goVernments as the critical factor in the convergence
of state>policies in support of‘a'strongerbregime.’ The -
shifts strengthen the decision making or influencing
bcapaictyIOf technical andISCientific specialists'allied with
: officiaiS<ofpinternational organisations._ These elites thUs
formed a transnational epistemicmcommunities, i.e.,
communitiesaof_experts sharing common values and_approaches
to policy'problems | | -

Can this theoretlcal approach derlved from a caee'
vstudy 1nvolv1ng reglonal cooperatlon be transferred to
"global environmental dipldmacy and international»regime'
formation° - The answer seems to be a quallfled yes on the
pba81s of emp1r1ca1 ev1dence _The importance of sc1ent1f1c

'18. DPeter M.Haas, "Do Regimes Matter? Eplstemlc Communities
‘and Mediterranean Pollution Control", International
Organisation, vol.43 (Summer 1989), pp. 378—403.
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' hnowledge and expertise in the politics of some key global
venvironmental issues cannot be ignored. Issues like global
warming and thelrelated'climate change,vStratospheric ozone
'depletlon ‘1nvolv1ng threats that cannot be detected much
less understood without scientific research . have been
deflned to a great extent by the'judgement of the
vSCientists. A significant degree of;scientific consensus
has sometlmes been . a minimum condltlon for - serlous
.’1nternatlonal actlon on an env1ronmental issue area. A 1985
lagreement:to reduce So, emigsions by 30 percent of 1980
levels was made possible by mountlng sc1ent1f1c eV1dence of
the damaglng effects on European temperate forests,>
'espec1ally those of West Germany, The 1mpetus for and
1agreement'tc phase out CFCs in 1990 was the scientlfic
evidence:that_the_ozcne layer in the stratosphere was much
thinner'than had previously been thought ‘ The formal
1nternatlonal con51deratlon of the cllmate change 1ssue
rbeglnnlng in 1988 was made possible by a w1de consensus,”
'.among cllmatologlsts and scientists in related flelds that
the threat of-greenhoUse warmlng is real..

‘Generally, international‘cooperation has been led by a
'powerfnllactor.g.Yetrnnder recent conditionsaOfduncertainty,
_specialists;-who form epistemic:communities basedeonj
knowledge, have played a significant role'infattenuating

~such uncertainty for decisionmakers. As is often the case
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in environmental issues, national leadersthave been
uncertain about the extent of pollution or enﬁirenmental
: damage, . the.ihteraction among specifie pollutants, the costs
of clean up - and the llkely action of thelr neighbours.
These questlons are. partlcularly puzzllng in technical
issues that pose low probabillty but hlghvrlsk outcomes.
:Traditidﬁai search procedures and‘pelicfemaking heuristics
.'aresimpossible‘and specific state interests may be hazy.
‘Under sueh circumstances information and knowledge is at a
premium; and leaders,-inaorder:to atteﬁuate sucﬁ
-uncertainty, do look for experts who.are able totprovide
authOritatiVe_advice. Politicians may'leekefor-technieal
fSolutiens_which:confer poiitiCal gainstas‘well. ‘Thus,
decisionFmakers'may consult specialists for policy-advice,
or they may delegate respon81b111ty to them. ' "International
.vnegotlatlons on env1ronmental issues and reglme formatlon,
may thus be v1ewed as a process for reduc1ng.uncerta1nty and
during these negotiations, national leaders'defer.tov*
t_individual/greups regarded as-experts in-the‘issue'area 
under eonsideration "19 |

- Embedded in . 1nternatlonal organlsatlons such as UNEP
"tthey may help set agendas,.lnltlate dlSCUSSlQnS, present

19. Gilbert R. Winham "Negotlatlon as a Management'

“Process", World POllthS, vol.30, no.1 (October 1977),

p.96.
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_issueslfor oollective treatment and-prOpdse.solutions,
vEmheddediin national administrations, they maY-facilitate
Vagreement at international negotiations, as well as guide
their respective countries“ foreign policy in ways
Cons1stent w1th their technlcal understanding and
preferences ’_"Since epistemic communities as a. group of
specialists share a. common world view or believe in a Common
set of cause and effeot relations, they will be particularly"
influential'in global regime formation-in any environmental
fissue'area, because they will: re81st the polltical
"temptations to subordinate their adv1ce to ex1sting
- political concerns. " 20 |

But although s01ent1f1c elites may play a supportlve
and . enabling role in some environmental negotiations on
other'issueS‘they'remain divided or even captured by
particular_government or private interests}u‘Onesome issues,
such as‘the;whaling ban, hazardous waste trade and ocean
dumping of ratio- actlve wastes, scientist have contributedr
;littlexto glObal regime formation and/or strengthening some
»'gof'theSevmore'politicized environmental issues,"In those
'-cases,aeither‘scientific elites were not particularly

20. Peter M.Haas, "Obtaining International Envrionmental
Protection Through Epistemic Consensus", in Ian
H.Rowlands - and Malory Greene, ‘eds.,: Global

Environmental Change and International Relations
(London, 1992), p. 42,
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1nfluent1al in the pollcy maklng process’or sc1ent1f1c
vflndlngs were expllc1tly rejected as ‘the basis for decision
by some-key actors.

'Theoretlcal approaches’based onxa'unitarybactor model'
.(one‘suggestingvthat state actors can be treated as'though
‘they are a single entity'with a single)~internally
consistent set of values and attitudes) and that ignore the
roleSaof domestic socio—political structures and’processes
: are likely to be'poor‘baSes-for analysing and predicting the

outcomes of global env1ronmental bargalnlng eNegotiating.

pos1tlons usually reflect domestic socio- polltlcal balances-"

and may change dramatlcally becausebof a_shlft in those
balances. - The roles of economic and bureaucratic elltes
‘whose’ parochlal interests or 1deology may confllct with the
'-formatlon of global env1ronmental reglmes are sometimes more
relevant than'utllltarlan models-ln the explanatlon of state
bolicies; .

| A theoretical'approaCh’to environmental regime
',formation should also recognise'the importance of the unique
structure of each 1ssue as well as the nature ‘and rules of
the negotlatlng forum As noted above most ;ssues 1nvolye_
economlc relatlonshlps, Wthh, 1n.turn Structure.the‘
_relatlonshlpS'of state actors to the issue The
'economlcally deflned roles often tell us who the potentlal

veto coalltlons are and pose the questlon of_why they do or
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bdo not'veto an international'regime.- So a theoretical
-approach should direct us to an investigation of links
between international.economic relations and the political
:»dynamlcs of the 1ssue | |

 Environmental reglme formatlon or fallure.ls 1nfluenced
by various features of the international context That
context 1ncludes 1ndependent economlc and political- mllltary_
Ttles between or. among key state actors that can sway a veto
:state to.sway or compromise. The structure and the rules of
the:negotiating forum itselfbare also important,
-particularly when.the-negotiations are taking place within

- an already established. organlsatlon

"Flnally, a theoretlcal approach should also recognlsevﬂ'

‘that whlle global env1ronmental regimes cannot be divorced
from the complex of trade, 1nvestment,_secur1ty and other
reglmes involving the advanced market economy COuntries;

fthey are. not simply nested within the complex of thoseb
_lreglmes w21 'Because environmental reglmes are responses to
a new_global problem whose dlmenS1onsfare being
prOgressively revealed'with.the'passage»of time,  they have a
_ tendency:torbeCOme stronger overtime. Increasing scientific

knoWledge; the rise’of prd—environmentallstapublic opinion'

21. Robert-O.Keohane, "The Demand for International .

Regimes", International Organisation, vol.36 (1982),

p.334.
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and the emergence of envirommental policy as a factor in the
‘international image of nation states are'all_factors driving

' this process.’

ParadigmvShift-and Environmental Diplomaéy
| In times'of relative social stability;'there is - a-
deominant'social‘péradigm, a set of beliefs, ideaé and values
 ‘ffoﬁ_which'public policies_and whole.systems of behaviouf
 flijiogicallyL-vEVerygdominant sQéial paradigm is
ultiﬁately éhallengéd, Hdwéver,'as itsvahomalies - the
contradiﬁtions between its aséumptibns and obSerVed réalith
- multiply_and its usefulness Wanes; Finally, it_giVesvway
. to a'new'paradigmvin a process called paradigm_shift;

>Becéﬁse economic policy and énviroﬁmental policy are so
"inter£Wihed, the social paradigm that hés dominated‘publiC’
V_ﬁnders;anding df environmental_management,during the period
of rapid'global econoﬁic growth has been esSentially.éf
’Systéﬁ of beliefsuabout economies. It has beénvfeferred to
'as the'excldsioniSt:parédigm-becausé it exclﬁdeé human
beingé frOﬁ ﬁhe'laws_of'natufe. "It.has”alsb been.terméd'
”frdntief_ecohomics Sugéeéting ﬁhe sense3of unlimited

.resources that characterises a society with an open

' frontier¢"22
22. Kenneth Boulding, "The Economics of the Coming
Spaceship Earth", in H.E.Janett, ed., Environmental

Qualitv'in a Growing E¢conomy (Baltimore,  1966) .
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E ThlS domlnant ‘social paradlgm of thebpost Second WOrld
" War- world based on neoclas51cal economics argues that
flrstly,lfree market will- always max1m1se s001al welfare,
and secondly, that there is not only an infinlte’supply of
’natural resources but also infinite amount of sinks for
d1spos1ng of wastes from exp101tatlon those resources in an
‘interplay of free—market forces.‘-According'to this
.WeltenShaung, as long as technology is given a free rein and
prlces are allowed to fluctuate well enough to stimulate the
'search for substltutes, absolute scarc1ty of resources can
" be postponed 1ndef1n1tely Conventional‘economic theory is
concerned only w1th ratlonal allocatlon of scarce resources.
Nature 1s~not ‘considered a constralnlng factor, accordlng to
'this paradigm and it 'considers environmental'degradation to
be irreleyant.- This approach weakenedithe impulse]towards
glohachOoperation-for environmental.protection‘and
.manageﬁent, | | o

However. 51nce the early 1960s thlS dominant s001al
| paradlgm has come under steadily mountlng attack starting
with the USA»and then spreading to Europe and other regions[
»from’anlepistemic COmmunity of scientists'and later from
economlsts w1th some understandlng of natural system Y'Thls_
“Vbegan w1th the publlcatlon of Rachel Cason S "Sllent Sprlng":
- such:wrltlngs helped raise awareness that public policies:

based omn the exclusionist paradigm carry_high costs to
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v».societiesu One;of the results of the burst of'enVironmental'
_aotivismrresuited-in'the convening of UN ConferenCe'on the
ﬁuman;Environment in Stockholm in 1972; attended by 114
States (exclnding the Soviet block states). This conference
'approved a declaratlon contalnlng 26 broad principles on the-:
management of the global env1ronment It also produced an
Actlon Plan for Internatlonal Cooperatlon on the
environment) - The Conference recommendatlons led to the-
'-destablishment by the UN General Assembly of the UNEP in
December,vl972, for the oo-ordination ofvenvironmentally

* related activities within the UN system.

The Riee_of an Alternative Paradigm

| Dnringdthe seventies and eighties an alternativé
paradigm challenging the assumptionsvof'frontier economics
,began_to'take shape. Two, of the frontrunners of this new
paradigmlwere the ‘Limité tofGrowth' study by the Clubbof
:Rome23bpubliehed_in31972 andhthe ‘Globald2000.ReportV
.'releasedgby the.US Council on EnVironmental.Qualityhand the
Department of State in 1980 24 Applying global—systems

computer modelllng to the prOJected 1nteractlons among

L 23 Donella H. Meadows,vet al, The Limits to Growth (New
. - York, 1972). ' o ' '

24, 'Council‘on Environmental Quality andeS Departmentrof

State, Global 2000 Report to the President on Global

‘Resources, Environmental and Population (Washington,
D.C., 1980). : .
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future trends inppOpulation, economic growth, and natural
resourcesf both studies postulated depletion of natural
'resources and degradation of ecosystems if the path followed
_for economic development with the rate of populatlon growth.
werehcontinued. It argued that this wonld harmrthe earth's
‘carrying capacity' | | |
This new paradigm:was.criticised by the defenders of
the‘exclusionist paradigm as"no growth paradigm'. However,
a global epistemic'commUnity was emerging, driven by the
_belief_thatfeconomic policies based on themdominant paradigm
had to be'replaced by ecoiogically'soundrpolicies."Theg
\tragedy of Commons' metaphor, first used hy,a biologist;
Garett‘Hardinvin 1968 was'widely quoted'in.the seventies-and
eighties*to'convey in a few words the contemporary world's"
/problem‘of managing its common resourceS; rThe Hardin
. metaphor suggested that  the earth's major'naturai Systems
'and resoufceS-- the oceans, atmosphere .landsdand-climate'4,j
were belng degraded and destroyed for the beneflts of
-spec1f1c mlnorlty groups whlle the env1ronmental costs of a
degraded-earth were‘belng passed on to the human.soc1ety_as_
'7a‘whole;a | | |
.fhe_pnblication in 1987 of “Our Common Future', the
Report:of‘the World Commission on Environment'and
bevelopment establlshed by the UN General Assembly,

‘ popularlsed the term “sustainable development' and gave the
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- new paradigm momentum in replaCing the dominant. paradlgm 25

This finally led to the UN General Assembly Resolution
.'44/228 whlch called for a UN Conference on Env1ronment and
‘Development-(UNCED), termed the Earth Summit in Rio in 1992.
The Bruntland“Report defined sustainable development that is-
'con51stent w1th future as. well as present needs'. itsf
'central ‘themes criticised the domlnant paradigm to reconc1le
‘°those needs . It-asserted that earth's natural system has_
'_.finite.capabilities,to supportihumanpproduotion'and -
vconsumption-and_the_continuatiOn of existing-economic |
policies risks irreyersible»damage-to the natural'syStems on
_ Which,lifeydependsu The new paradigm argues for radically.
:reducing:the worldfs energy use, 1i.e., reduc1ng foss11 fuel
use per.unituof GNP and'shifting_to'greater reliance on-
renemableienergy source and a global aédord'on-stabilising
;vWOrld popUlation at'theylowest level possible,-for
‘sustainable development. This yieWpoint also suggests,
_althougbinot explicitly, the need to impose some limits on
total-Worldwide economic activities. . | |
'Tbusithe'sustainable development paradigmyassumes the
need,forvgreaterbequityvnot only betﬁeen wealthyvand poor.
natlons but also \intergenerational' equity. Industrialised

countries of ‘the North that now use a disproportionate

»25.‘}The'World'COmmission on Environment and Development,
" -our Common Future (New York, 1987). .
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. share of world's environmental resources are seen as . -

’inherently unsustainable according to the alternative
paradigm'and it and recognises that developing countries
must meet the basic.needs of the poor in waysvthat do not
- deplete the ¢ountrieS' natural resources. It also positS'a
point to re-examine the basic attitudes and values oOf
COHSplCUOUS consumptlon based life style in the 1ndustr1ally
developed countrles | |

“The.new paradigm points to the failure of market forces
- to encourage the sustalnable use of natural ‘resources.
'ZPrlces should reflect the real costs to the soc1ety of
producing and consuming a given resource( but conventional
'free-market'economio policiesvsystematically underprice'or
ignore'natural'resources.”‘Thus raising the pticeS'of
_ resouroes'through'taxation'to make them refleothreal social
and environmental'costfis the favoured'means of slowing-d0wn
rates'ofdoonsumption of tossil fuel and tropical timber,

identified as the main culprits for the predicted climate

_Change..»PlaCing_an'upper limit on consumption is another
- method.
>.Conclusi0n

The process of paradigm Shlft has already begun The
sustalnable development paradlgm has begun to dlsplace the
'exclu81on1st paradigm and the negotlatlons 1n_the fleld'of

global environmental diplomacy are taking place within this
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‘contéXtT fMuch of the global environmental diplomacy
fdcuéses‘on efforts‘té.negétiatevmultilateral agreeménts'fqr-
céfopératioﬁ1bn'énvirdnmental risk.mahaggmeﬁt;'rThese'
'agreeﬁents-cdnstitute global eh&ironmentaltregimesvof
varying effectiveness, which govern state behaviours in
_regard-ﬁb the.environmental problem in question: In the
" next féw'chapters ﬁhé problems and prospeCts of negotiating

. a'global regime on climate change will be analysed.
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CHAPTER IT

QUESTIONS OF OZONE LAYER DEPLETION AND CLIMATE CHANGE :.

FROM.CONTAINMENT DIPLOMACY TO PREVENTIVE DIPLOMACY

In this chapter my efforts will be directed towards
~analysing the-backdropvto the framing of the FCCC. The
" basic idea will be to test the hypothes1s that we ‘are moving

‘towards preventlve dlplomacz (as in the case_of

stratOSPheric'ozone:layer'depletionzand global warming
induced_slimate change) from earlier adopted pesture of

vvcontainment;diplomacv (say, the convention on long-range

'frausbouhdaryuaif pollution, 1979). The effert-will be
towards showiné that, the growing diplomatic urgency in
international eooperetion to cope with global environmental
challenges isscurrently directed towards preventing or
'mitigaﬁing antieipated impacts‘(preventive diplomacy) rather s
thanvtoWardSuadjusting_to chenges that have‘already occurred
(conteinment diplemaey) .The analysis of issue areas will
1nvolve such ant1c1patory actlon as the phas1ng out of CFCs,

-reductlons in the use of fossil fuels and the protectlon of -
'm01st troplcal forests. ThlS‘Shlft is guided by the
‘influenee of‘epistemic consensus on such issue areas as a
factor-directing‘the‘evolution of international‘regimes like

Vienna Conventiou for the Prdtectibn of Ozone Layer (1985),
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Montreal Protocol on Substances that depléte Ozone Layer
(1987):aﬁd the'Framework Convention on élimaté change (FCCC,
1992) . o | | . |

:TOvachieve this purpose bf analyéing.the trend of a
Characteristic shift in'diplomatic_aétivity‘leading'to
\formafion of inﬁernational ehvironmenfal fegimequn
’stratdspherig Ozone.iayer.depletion and global warming
.indupéd ciimaticlchange, I will look into the two iSsues'in
turn and undertake four tasks in eaCh»sectiOﬁf First, I
wi11 providé a ‘basic description'of_the natura1 processeé
invol?ed. Sécond, I will recount what.aré bufported to be
" the most’significant.impacts of_these'natural'changes, upon
" social systems:'-Third,'I will réview thevinﬁernatiOnal
diplbmétic aétivity on the»respective,issue areas.v_And
finally, I Will'offer some preliminafy thOughtS about the
-major iésues that may lie ahead.of the-internationél

- community.

THE oz0NEiLAYER.DEpLETIQN'ISSUE’

The Natural,Précessesland the possible impacts
"TheLOZOne layer; located 10 to 50 kilometres above the

earth's surfaCé/ absorbs most of incoming‘uitravioiet

’_yradiatidh; ~ The natural equilibria of the:géSes in this

layer HaVe been disrupted recentiy'by é number of human-made

'substances that have been destroying the ozone. - If these
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chemicals‘(the major ones being chlorofluorocarbons [CFCs})
‘dcontinue to be emitted and the earth experiences a depletion
of 1ts protectlve ozone layer more ultraviOIet-radiation
'w1ll be allowed to penetrate the atmosphere and hit the
arth_S'surface;’ This 1ncrease in ultrav1olet radlat;on
Wonld‘haveﬂdevastating effects upon humans,_animals,
materiai’cbjects and the natural environment.
The;USvEnvironmental Prctecticn Agency (EPA) in-1987
’completed a Studytthat:examined theﬁimplications.of
increased,ultraviolet-radiation (that is! if nothing were
ddne to save the ozone layer) for'the US_population. The
'reporthfonnd that among those people alivé'today and born by
'2075 there would be an’ additional 163 million to 308
mllllon cases 0of skin cancer of Wthh 3 5 million to 6. 5‘
'fmllern of_these’cases would be fatal.l Under the same
_scenario and.taken worldwide, it has been suggested that
‘skin cancer increases alone could exceed 1-2 hiliion cases
over this periddi;z It has'alsc'been shonn that’there_would
v:be'an increase'inithe"incidence’of cataracts and a general

'weakenlng of the immune system, making all people more

1 EPA Report, Costs and Benefits -of Phasing Out
Production of CFCs and Halons 1n the United States,
cited in Testimony of David D.Doniger before ‘the
_Subcommlttee on Health and the Environment Committee on -

- Energy and Commerce, US House of Representatives, 25
- January 1990. - ' ' h

2 Ibid.
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suSceptihle to illness and disease. Further; similar health
-ailmentsdwould'affect animals. _Wlth‘greatervamounts of
ultraviolet radiation, therefore, the_prodnCtivity of
raising farmaanimals would decrease. Perhaps-more
slgnificantly,'prelimlnary studies suggest that the DNA of
phytoplankton - the tiny sea-organisms which'phOtosynthesise
light and form the bas1s of the food chaln -- would be
damaged. Decllnlng stocks of phytoplankton would place. theH
_existenCe of their predators in doubt and» llke domlnoes :
_endanger'thejwhole‘of food chain Addltlonally, research
"has indicated that some plants would: be harmed by greater
.vdoses_of_ultrav1olet radlatlon,yand thus crop ylelds would
decline; Non—liylng things would be also affected-by a
*thinneryozone_layer{ HA variety of manufacturing materials
WOuldibe'Weakened by greater ultraviolet flux and therefore
'would ‘have to be replaced more frequently ] Finally, because
CFCs are also greenhouse gases, they_would not only deplete
~ the ozone layer, but they would also accelerate the rate'ofl
.global warming lnduced climatic change}3
Internatlonal Dlplomatlc Activity

Although ozone was first detected late in the

.nineteenth century; the presence of ozone 1n-the

'3 - V.Ramanathan, et al, "Trace Gas Trends and Their
‘Potential Role in Cllmate Change", Journal of
GeophV51cal Research vol.90, 1985, pp.5547-66..
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 stratdspheﬁe waévnot-discovered'until 1917.[&Speculation
'abOUt-the fofﬁation and'déstructibﬁidf Oéone prompted
Britiéh chémiSt.Sydney Chapman to iﬁvestigate.the‘substance.
:In~193b;ihe propoéed that the amount_of bzdne'present was
dictatédrgniy:by the,cdncentrations:ofvatomic oxygen,
moleéulat oxygen_andvézCne. _His.work'becaMe the accepted
féundaﬁiOn of this bfanch bf‘aﬁmospheriCFChéhistry for many.r
_ Years.v |
ﬁ'onlldWihg an investigation. of newvdaté col1ected after
.the’Internétional GeéphysicalbYear (1957-58) however,
Séientists iearned that other atmospheric.trace gases also -
affeét thé'ozbne balance. The discovery tha;vboth hydrogen -
'and,nitfogén,compounas influence ozone le&els helped to
blauhéh ﬁhé public debate about the ozone léyer.4v
This new écieﬁtific informatioﬁ.wés used by
énvirdnmentalists (and others) in order'té-Challenge”thev
’:Supersonic ﬁransport.(SST) project;_which was.being
‘dévélobédvduring the late 1960s.° They claimed;that the
subéténces‘£eleased byathe airpianes while in‘flight would
ﬁhreatenvthé ozone layér. 'Oﬁe estimate suggestedvthat there

4 R,PﬁTurcolet_al, "SSTs, Nitrogen Fértiliser and
o “Stratospheric Ozone", Nature, vol.276, 21/28 December
1978, pp.805-7. - ‘

5 Joel Primack and Frank Voanippel,-"Scientists, 
' Politics and SST: Critical Review", Bulletin of the
Atomic Scientists, vol.28, no.4, April 1972, pp.24-30.
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»cduld-be 500 SSTs fiying by 1985 (each‘of-them flying on
averagevéeven hours a day), leading them to argue_that the
damagé c6ﬁ1d'be significant.' Alﬁhough at that time most of
: the dé&elopment‘of the SST was being undertaken by Boeing in
the US;';he Soviets Were_élso buildihgﬂa.protOCYpe (the
Tupolev 144) and the Ffénch:and3the BritishwWere 
fcoiléboféting.on the Concorde; In the iight Qf séientificx
'appﬁehénSions; the US government décided tovinveétigate
’further the possible dangers of SST flights, and the US
 C6ngfeSs ordered a report in 1971. This report'initiatéd by
the US Départment-of Transport ana'undertakén'by'the,Climate
ImpacE:AsseSSment Programme;'wasvcompieted in 1974 at a
' ﬁotal.éost of US $40 million.® The final repdrt concluded
that éISOQ—piane fleet of Boeing SSTs would have caused a 16
perceﬁt depietibn in the southern hemisphere}7, But by this

_time;fBééing?s_programme had been diécdntinued. (The

Sehéte, iﬂ 1971 had cancelledvthe planﬂ».Not only-ﬁas the

énvifonmental-iﬁpéct of its Operatioﬁ causing anxiety,.but-"
the SST's economic nén—viability also played a major role in
the finalrdeciéion,) The SOviet pfogramme was'also
:evéntuélly'éanceiled; Further; the commefcial viability of

6  Nicholas Véleryr'"SSTs are Clean - In Small Numbers",

New Scientist, vol.68, no.969, 2 October 1975, pp.l1l9-
21. - , -
7 WMO Bulletin, vol.25, no.l, January 1976.
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the Cbncorde‘never materialised, andutodayfthere are only
'about_a dozen COﬁcordes in operation. The SST controversy,
rhoweveﬁ, marked the first timéjthéﬁ the issue of
stratospheric ozone had come upon the agenda of ‘any national
"governmeht. and.indeed_the ensuing debate about US lahding’
f_fights_for_the Concorde‘demonstrétes that this issue also
haa'internatiénal dimensions. | |
'Dﬁring the earlyv1970s, theré weré two other
énthrppogehiC'thrééts £Q the ozoné iayer Ehat were
fecogﬁiiea.as‘being'poténtialiy signifiCant,__The firsﬁlwasf
'v thé_effeéps:of7nuc1éar explbsions.' This issue would have
,received greater attention if internatidﬁal agféements to
restrict above ground nuclear tests had not been concluded
in‘theA196Os; At this‘time, it was noted.that the ‘effects
:bf_huciear'bomb tests arouﬁd 1960 on onne [Weré] oﬁly
‘ ‘maféinallyidetectable'.s - o : o
The,dther.acknowlédged threat to the ozone layer
related to agricultural ﬁractices. Thé'extent tb which‘
nitrogén'qompounds (which are releééed from the use of
‘ fer£ilizé£s) cQuld depleté stratospheric ozone was starting
Cto bé~cghsideréd;_ The potential impact was still, however,
a,mattervof mﬁch débate. |

These two threats did not have a major international
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impact,. andﬂwith the waning of the SST issue, public
~ interest in the ozone layer subsided. However, the issue
_once'again'started to occupy a part of the public's
consc1ousness after the 1974 publlcatlon of a paper in the
rsc1ent1f1c journal Nature.’ In this paper, it was-
"hypothe51sed'that the chlorlnelpresent:in CFCs had the
'potentiai to deshroy significantsamonnts of stratoSpheriC»
ozone.- With this supposition, the international'ozone layer
debatehenteredra"new dimension. |
'TheTSCientific communitj-was'in_an_uproar as
hcontroversy‘over the validrty-of'the:theory ensned; But
because ic was such a serious assertion, wihh Significanc
implications,_it was not caken;lightly A major
'1nternatlonal conference was convened in Washlngton DC in-
hMarch 1977. Its delegates produced a World Plan. of Action
-on ozone*that called'for greater monitoring and research
into both technical and social issues in the"prohiem area. 10
The worldw1de political response was varied, and by the
“late 1970s two Dblocs had formed. - On the one hand, the
dUnlted States (soon to be jOlned by Sweden, Norway and

Canada) had outlawed the use of CFCs in. non- essentlal

9 ‘Mario J.Molina and F.S.Rowland, "Stratospheric Sink for

' - Chlorofluoromethanes: Chlorine Atom-catalysed
“_Destructlon of Ozone" Nature, vol.249, 28 June 1974,

pp.810-12. : .

10 _‘Asit K.Biswas, ed., The Ozone Layer (Oxford, 1979).
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" aerosols ‘in 1978 and was calling for a global ban. On the
other hand, the majbr states of,the_Europeén Economic
Coﬁmuhity,'along,with Japan, had:refuséd-to im@QSe stringent
édntrolsg3'citing uncertainties in the thebry.and.the'l§¢k
_of émpirical évidence the European Economic Community onlyv
calléd uponvmember statés to reduce.ﬁon—éssential_aerosol
usagé voluntarily by 30 éercent of their 1976 production
figure by 1982.11 | .

| i_Néithef'side'wavered‘frbm'its position,vand during the
early 19805 little political movement took plaCe: Further,
governments' interest in the issue diminished'dﬁring the
early:i980s for fouf.major reaéons, First, in 1981 the new
"Reagan.AdministratiQn“in the US appointed Anne Gorsuch to
head thé'E?A. She did not pursue the iSéuévvigorously,
”becéuée_shé dismissed ozone deplétion as ‘just another
énvironmental scare. 12 Seéond;«the international scientific
groupAthaﬁ-WaS'stﬁdying fhe iésue was Steadily revising'itéf
calcuiation‘of ozone depietioh'- downward. - It estimated
.veventual ozone depletion to be iS'percent.iﬁ 1979) but only

10 percent in 1980, and down to between 5 and 10 percent in

117; Markus Jachtenfuchs, "The European CoﬁmUnity and the
~_ Protection of the Ozone Layer", Journal of Common
Market Studies, vol.28, no.3, March 1990, pp.261-77.

12 David Dickson, "Congress Faces Decision on CFC™",
Nature, vol.293, 3 September 1981, pp.3-4.

47



1981,13 7Thira;’the world was experiencing a recession, and
éhvirbnmehtal.matters.tobk a backvseatvto e¢onomic'iSSues.'
;Finaiiy; owing ﬁainly'to the-US \can baﬁ;;'the“use of CFCs-
'QaéjdéCIining worldwide¥14 | | B |
fNeveftheless, under the auspices of the United Nations
'EnvirOnmént'Programme_(UNEP), international négotiations
towards_a conVention_and protpcol'commenced in January
_1982;;5“ Jﬁst:bVer:a year into the procéSsL'intefnational
interest in the issue wés revived::théfé wés a changevin_the
EPA léadership) there was increased gfowth in the use of
CFCsAand-the chemicals' potential link to global climatic
.{change.WaS'firmly established. The fricﬁion.betWeen the.tWON
1§roﬁbiﬁgé'bf countries, however, enduredﬂ
Although'négotiétions for a cbnventioh were proceeding
satiéfactorily, conflict inhibited the prospects for an
accompanying_protqcol. The Americans, the Scandinavians and
'thé~Canadiané.démanded that an aerosbl bah,be written into

13 David D.Doniger,. "Politics of the OZone'Layer",uIssues
in Science and Technology, Spring 1988, p.87. -

14 Thdmas"H:Maugh IT1, "That 1s the Risk from
: - Chlorofluorocarbons?", Science, vol.223, 9 March 1984,
- p.1052. : S ,

15 - The negotiations progressed under the name of the “Ad

‘Hoc Working Group of Legal and Technical Experts for
the Elaboration of a Global Framework Convention for -

the Protection of the Ozone Layer", See UNEP Annual
Report of the Executive Director (Nairobi, 1982),
p.136. : -
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fhe.oébﬁe convention. The Europeans, for their part, did’
'_hoﬁ>waht‘to foéus_soleiy on aeroSoisf because they believed
 tHa£vthis\épbroaéthould-be beneficial_only in the short
term.A-Théy proposed'a production cap bn all CFCs. The
di_spu_te-pe'rsisted.16 |
‘Onfzé Mérch‘1985;.the "Vienné Coﬁvention for the
" Prbte¢tidn_df the Ozone Layer was signed byFZO countries.t”
There wére no Specifiq obligations_ﬁpon thé parties'to the

convention.:' Rather, it created:a. framework fdr  
iﬁternational co-operation on research, monitoring and
;ihformation_exchange WithvreSpect to the'ozone layer,.
_pdtéhtial m6difica;ion of thé bzone 1ayér and the
'pqtéhtially adverse health, en#irdnmental énd climatic
.effeéts>df’Such'modificatién; Nevértheiess,.this waé'a véry_
histbri¢ do§ument,'because; for the.first time, states
,Vagreed in principle to tadkle a global environmeﬁtal problem -
- before its effécts were felt Qr its scieﬁtific fbuhdationsv

firmly»pfovedL -With'the convention signéd,'the next step 

was to try to achieve a protocol .

16 Richard Elliot Benedick, "Ozone Diplomacy", Issues in
Science and Technology, vol.6, no.l, Fall 1989, pp-.43-

50.-
17 "United Nations: Vienna Convenion for the Protection of
’ the - Ozone Layer", International Legal Materials,

vol.26, 1987, pp.1516-40.
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>in ﬁhé.middle_of i985,-the intérnétional efforts were
giVén.a fﬁrthér-sensé of urgency by'tWO.developments.
'}First, the discbvefy of a significant “crater' in the ozone
1ayer'above the Antarctic was réported by the British
Antarcfic Survey.18 Second, a report was jointly released

"by‘the US.National_aeronautics and Space Administration -

(NASA) and UNEP in July 1985. 1In this report, 150 .

»scientists from 11vCQUntrigs concluded that the ozone layer
héd already been damaged. Howéver,uthey also stated that_-
they had;tdo little information_to-predict what the future-
:ﬁight'hO1df19 '

-By"the sumﬁer of 1986, a chSensus had been reached
upon é nﬁmber Of issues: that.éubstitUtés Weré.limited by
price}ﬂnbt chemistry; that production rates were rising;

:,that ﬁhe.§onéentration of the chemicalé‘in the atmosphere
-vWasﬂindreasing, and that emiésions mu$£ be éut by 85>perCent
to keép.éhloriﬁé levels from growing;zq_ Somé progress was
| méde-at a workshop in Leésburg,'Virginia, US in Septembér_
‘1986. vA~dhange_of heart was evident_becéﬁse'working upon a-

Canadian-proposed compromise, a broad agreement in favour of

18 J.C:.Farman, et'él, "Large Losses of Total Ozbne'in
- Antarctica Reveal CLOx/NOx Interaction", Nature,
vol.315, 16 May 1985, pp.207-10.

19 ,Sharon'LfRoan,-Ozone Crigsis: The 15-Year Evolution of a
: Sudden Global Emergency (Chichester, 1989), p.142.

20 - Ibid, pp.189-90.
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ga cap on global em1s31ons, rather than on the'restriction of
hend uses,vemerged.zl, UNEP 1tself has noted that "the
Leeshurg'meeting considered various options for controls,
but took care'not to contrast between them. 1In the friendly -
-_atmoSphere,important‘concessions wefe made, trust was built
-up, and.foi the_fiist time anlobvions:internatiOnal will to

forge a successful protocol emerged. n22

Wlth the last informal technical workshop concluded
.the formal negotiations on a control protocol began in
vGenevarin December 1986. Negotiacions towards a'protocol
continned'fervidly during_l987,'and'acceptabie'proposals
'wereISlOWIy being agreed'upon; Finaliy,hon 16 September
1987,v27'conntries'si9nedethe ﬁMontreal Protocol‘on'
.‘SuhstanCes that Deplete the CZOne Layer" .23 The
significance of this document is that it committed
signatories to reduce their consumption of certain CFCs by
:50.pefCent of their 1986 figure by 1999. .The'Wordingpof the
.final'document.reflects che delicacy of.the'negotiationsr
because“it'contains a number of clauses to cover the special

circumstances of several states. For example, the Europeans

21 Tim Beardsley, "Global Limit - for CFC Em1ss1ons“
Nature, vol.323, 25 September 1986, p.286. '

22 - UNEP, Actiocn on Ozone (Nairobi, 1989), p.8;

23 "United Nations: Protocol on Substances that Deplete
‘the Ozone Layer", International Legal Materials
vol.26, 1987, pp 1541-61.
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.insiSted that the limits be placed on consumption and
produCtion, tb protéct their-export'marketé. ‘Further,
conceséiqns Were made to allow existing industrial produces
in'thé'Us;,the European Community (EC) and Japan to produce
ﬁp to i0 percent more if the incremental‘prbduction went to
_develdpihg»¢ouﬁtries.' (This was to;diécourage.developing
Cbuntriesvfrom constructing their own_CFC—productidﬁ
-faciiities;) The Soviet.Uniohvwas also_alldwed’ﬁo complete
'twb CFC plénts then under-constructidn and to increase per
' capita cbnsumpﬁion (to 0.5 kilogrammes/capita) so as to
account for the.implementation of its.five—Year plans.
’Finaliy,;states of the developing world Were given ten-year

24 These facts

| period of:grace to implement.the controls.
-éhould.not, however, diminish the‘éignifidance of the
_documentQ_ - | |

-Juét_aé the ink was-drying on the Montreal Protocol, an -
rimportaﬁ;vscientific_expedition set off from‘Punté Arenas in
'éhiie; >With‘150-scientistsvand'support staff from 19
.organizgtions; ﬁhis NASA-sponsored ekpedition traveiled,to
the Antafctic in order. to inVéstigate ozone"deélétion. Theb
'groupfs_discbvefies‘demonstrated ‘ah undoubted chemical
_causé iﬁ the.destruction ofvozone'by'atmosphericvv

24 Kathy Uohhston,'“First,Steps'in_Ozone Protection

Agreed", Nature, vol.329, 17 September 1989, pp.1541-

6l.
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chlorine“;zsk These results, which,implicated CFCs, not only
highiighted'the7signifiCance.of the just—Signed protocol,
'butsalso'suggested that its controls were perhaps not strong
u;enough;v

During the entire 14;yeaf7history of thefCFC debate,
‘the chemical,industry'had beendadamantrin'its'belief_that
atherehWas-not enough scientific evidence to'warrant
internationai contfols- -Thus Du Pont's announcement in
Marche1988 that it planned to phase out CFCs was quite
'notahle 26 tIt is generally agreed that thls de0151on wast
motlvated by the results of a 'NASA- Sponsored study, released:
in the same’ month, Following upon the autumn.expedition to
" the Antarctic,'the NASA-sponsored group (which had over 100
scientists from 10 countries) had scrutinised a large amount
ofvdata and foundrozone-depletion-in_éXcess of what had been
: predlcted by computer models 27 |

In 1988, such mountlng ev1dence of ozone depletlon

25 David lindley, "Ozone Hole DeepervThanvaer", Nature,
vol.329, 8 October 1987;»p.473; o

26  Joseph Palca, "CCs Phased Oout", Nature, vol.332, 31
‘ March 1988, p. 385. :

27 The scientific group was called the “Ozone Trends
Panel'. ‘It was set up in October 1986 ~“in response to
claims made before [the US] Congress by Donald Heath,
of the NASA/Goddard Space Flight Center, that ozone
levels were decreasing globally at an inexplicably high
rate'. David Lindley, °“CFCs Cause Part of Gobal Ozone

. Decline', Nature, vol.332, 24 March 1988, p.293. :
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-prompted a number of national governments, including Sweden,
"Norway,,Finland and the Netherlands, to take unilateral
: eontrdl action beyond their.obligatiens as outlined in the
Montreal'Pretoeélfv Further, in March 1989, the.environment
ministers of the EC agreed to phase out CFC use by 85_
vpercent as soon as possible and to seek a total ban by the
'end of the century. The next day, US President George Bush
lstated that the US would join the ban;_’Thus( in a space of
two,days, 13 countries, among them proddcing'0vef two-thirds )
of the world s CFCs, had agreed to. a total phase-out of the
chemlcals _ An unprecedented agreement about the severity of
-the.problem‘was emerging among the ihdustrialised states.
This‘eonSensus was one of two dominant themes that became
pfomiﬁent-atamajor internatidnal conferences'in London iﬁ‘
‘March.1989vand-in Helsinki in-May 1989. | |
”_At'theSe‘meetings, a general sense'bf‘urgency prevailed

as delegates recegnised that the provisions contained in;the
_MontrealvPretocol weuld-not adequately address the ozone
_‘layer problem A feeling was emerging that the Protocol
:would have to be amended and that the tlmetable for reduc1ng v
"and eventually eliminating CFCs would have to be brought‘
forward.

‘But delegates were- also acceptlng the fact that the_
Montreal Protocol would have to be altered in another

_ manner. - At these two meetings, the 1ssue-of global equlty.
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became dominant. Politicians from developing states, led by
- the Chinese and Indian representatites; demanded assistance
in ordervto.meet the_obligations-of the Montreal Pro_todol.28
They afgued that because the industrialised world'had_caused
'.most of the destruCtion of stratospheric ozone, the
developed countriesvshould be primarily responsible for-
'paying thescosts of repair.. Thevdevelcping states' leaders
made it clear that they_did not want”to'jeopardise their
vprosbects'forua higher level cf develcpment by foregoing the'
:use-of these"chemiCals.' They’called:for‘technology and
financial resources to be transferred —.free of charge -

from,the North to the South. This would allow their
bcitizens:to'leap-frog.the use of CFCs and immediately use
'.substitute chemicals Decision—makefs from the.North
recognised that Southern participation in: the Protocol was
essential to its success. . Although the developing world
producesva relatively.smali'amount of chs' it was accepted
_that it could eas1ly expand 1ts capaCity for. production 29f
.sThus these demands became ‘a primary issue in the

-international politics of the ozone layer.

28 "China Attacks. “Unfair' Protocol", New -Scientist, 11
March 1989, p.26. »

- 29 . AnnettefM.Capretta, "TherFuture's So Bfight, I Gotta

" Wear Shades: Future Impacts of the Montreal Protocol on

~ Substances that Deplete the Ozone Layer", Virginia
~Journal of International Law, vol.29, 1989, pp.235,
‘note 160. : ' .
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fIn'thé,middle of 1989, a number of'working-groups were
formed iﬁAbrdef to“invesﬁigate propoéals to amend the
PeroCoi, with thebquestions'of stricter controls and an
‘-internaﬁibnél'fuﬁd being at the_top-of their agendas.
fNegotiations.were, however, soon frustrated by a conflict
Ovef'thé fundihg'mechénism; ‘The Europeans moved to support
bits cﬁéation; but the US opposed it; worrying-about the
f p:ecedént7thétvéuChﬂa fund_ﬁight.set for the larger issue dfﬂ
global warming. Meetings in May 1990 in Geneva and Bergen
were hampered by this COnfligt.3o o
.The Us; howevér, shifted‘its positi6n ianune 1990_and.
_agreed5to'the principle of an interﬂétional fund.
' NevértheiéSs, sbme‘issues were‘still left unrésolved (for
example, the fund's size and administration) as the parties
to thevMontreal Protocol met in London in June 1990 in order
to ameﬁd the agreement legally. After three days of inténsé
 hegotia;ioﬁ§’at the»ministerial level, some consensus Wéé
finally féached} the delegates agreed to phase out CFCs
completely by»2000vand cogtrols on halons were strengthened
and contréls_on-carbon tetfachloride and methyl chloroform-

",wefe intrdduced’ A US $240 million fund was established.3l

.30  "The World .Through Green-Tinted Specs" The Economist,
19 May 1990, p. 94 o

31 ‘Nlcholas Schoon, "Deal to Save Ozone Léyer", The
Independent (London), 30 June 1990,p.1.
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Thisbmoney,‘tohcover‘an initial.three_year period, would be
used to assist developing countries to.switch from CFCs. In
’this‘way,dless than'three years after the Montreal Protocol
, had]beenﬂwritten; the terms of the groundabreaking document

were considerably tightened.

Towards the Future

'_Aithough there has been considerable success. in the
.international efforts to prdtect the ozone layer, We should
not assume that the case is by any means closed A number
of s01ent1sts and pressure groups argue that the enhanced
‘_regulatlonsiagreed in Londcnvdo not go far'enough. Even
'_with the new controls, scientists say that the rate of ozonei'
layer:depletion will continue to rise until at least 2000
and that the Antarctic ozone crater will not be fully
repalred untll well into the second halfvof the twenty-first -
century ~Thus "it is apparent that they belleve that the
‘deleterlous effects of ozone layer depletlon could still -
threaten 1nternatlonal society. As a result, numerous
'scientists and'policy anaiysts have called for even stricter
.controls'andpan'accelerated timetable.

| fhe substandesrthat are replacing-the_CFCs'are quickly
beccming topics of debate. It has been argued that the
'hydrocthrefluorocarbons:(HCFCs,.the most_significant>
substituteschemicals), aithough~morerbenign'than CFCs, will

' nevertheless destroy some stratospheric ozone. Because
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chemical-c§mpénies estiﬁaﬁe that thesevféecond-generatioﬁ'
.ozdne deplétors will repiace about 30 percent of the CFC
 ;market; pfes§ure are building for restrictionsvto,be
imposed:' In Lbndon, however, no legal controls were placed
upon HCFCS, although a'déclaration,thét they should be used
_éafefuily.by:industry and phésed out by between 2020=and
_2040_was agreed. 32 With such a long time horizon, the
intefﬁatidnal political dimensions of ﬁhe issue may well

persist.
THE ISSUE AREA OF GLOBAL WARMING INDUCED CLIMATIC CHANGE

The Natural Préceéses and the Possible Impécts
,Thelearth'S-atmosphere is,conétituﬁed so:that it allows
F'most éunlight to stream in uninterrupted. After striking
_the éarth‘s_éurface,‘this solar energy is reflected as
'ldnéér;anelength infrared radiation.7 Some of this
radiéﬁion:is subsequently trapped in the aﬁmosphere by
‘clouds'and “greenhouse gasés'.(which include carbon dioxide,
methane,-nitrous oxide and CFCS). Without this greenhouse'
‘efféct,lﬁhe:surface of the earth would be about 33°C cooler
"“than it present1y is, and this phenomenon is neCessary for -
life, as we know it, on the ﬁlanet; But since the
Industriél'Revblutioh, humankind-has pumped more'gases into
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7the atﬁbéphéfebahd has, in effeét,'”thiékened' the
‘greénhbuse blanket that surrounds the earth, therefore
_trapping'moﬁe heat near the surface. The‘intergovernmental
Panelvon'Climate Change (IPCC) has estimated that average
:globél*témperature may rise by 1°C by 2025 and by 3°C by‘the
endIOf the tWenty—first century. This'increase in avérage
 global temperature.would induce a number of natural changeé
'thatﬂwouid have significant consequences for the world's
populatipn. |

. - One major outcome of higher temperatures woﬁld-bé a
fise ih sea levels. Gi&en that warméf water oécupies more
vvblume, it hasAbeen estimated that thevWOrld'é'oéeanS’could
rise by between 10 cm and 30 cm by 203073nd by between 30 cm
ahd 1dO Cm by 2;00; ‘Flooding in‘coastal.afeas‘would cause a

' receSSioh7Of'shorelands and wetlands, displace low-lying

urban infrastructure. A shortage of freshwater - for both
agricultural activities and human consumption - would
result.

'W'Iﬁva'warmerfworld, the resulting shift in climatic
ﬂiones-would“alsé have a Significénﬁiimpaét._ First with
diffefenﬁ_dlimatié characteristics‘for:a givén geographicai
location, ag:icultural patterns would be fo:ced to change.
 gWith humaﬁ‘intervention,.somefdegréé bf adaptation may be
v'feaéibie Oﬁ private laﬁds, but changeé in-the“‘wilds' would.

have significant ecological consequences. Researchers
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'suggest that>ﬁot only would certain speéieS‘Vanish, but -
entire”specifiC-ecotypés_couid also;be lost. Further,
fofestﬁaﬁeas'would Shrink, because trees would nOt'be able
j_to:migrate quickly'énough'to keep up with the shifting
_climatic zones. Those living things that wduld_prosper in a
warméf worid:would be weeds and insect'pests - thus causing
more havoc fbr human settléméﬁts and other living'cféatﬁres.
vAdditionélly, all regioné.of theIW6rld would experience
::‘a harshergénd'more'unpfedictable'climate.with greater
bj'incidehée @f stofms, floods and droughts; Considering_ailv
of these'developments, the T“IPCC Working Group 2 réport‘
émphasises that the régions that appéaf to be at greatest
.fisk forg"éustaining the pOpulation" ére_thosevthat are
 airéédy:arid‘and mafginal'33-suggésting'that the world‘é»'
poor.Would_be hafdest hit. There‘isjiittle.doubt that
lélimaticfcﬁange would gi#e rise to ﬁgreaterinumber of
_environmehtal réfugees - people driven off their land-by'

_ direct. . or indirect environmental change.

 International Diplomatic Activity
The greenhouse effect was first described.by the French
- mathematician Baron Jean Baptiste Fourier in 1827. In 1896,

‘Svante Arrhenius, a Swedish scientist, published a paper

33 George M.Wooewell, "The Effects of Global Warming", in
‘Jeremy - Leggett, ed., Global Warming: The Greenpeace
Report ' (Oxford, 1990), p.127.
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Which.pbétuiéted that an effective doubling of the amount of
carb@h-dioxide_in the atmosphere would cause the average .
giobaiitéﬁperature to rise by 5°C.34 Subsequént_wqu in the
area'haé-éffebtively borne out his conclﬁsions._‘
._Yet'theﬂqueStion of global warming did not reach
internétional headlines until the 1980s. insﬁead, during
- much of the'pOSt—Werd War.II period, the international
qoﬁmunity ; if intérested ih_climatic change atTall - was
" concerned with'global COolingr 'avérage'Qlobal'temperatures
had decreaSéd from 1945 to 1970 and'this had initiated a
spell of'inVQStigationsfinto the prospect of a coming ice- .
e o v _
.Oné of.the,first serious inquiries info the-possibility
of global’warning was held at the Massédhusetts Institﬁte of
Téchﬁélqu (MIT) in Julyv1§70s. Researchers_attending
i conference oﬁ "The Study of Cfitical Environmental Problems"
. qoﬁcluded thét the iikelihood of climatic change during the
 twehtieth'béntury waé small. However, théy did ‘“not
discdunt‘thé:poésibility of_such_consequencés'in the longer

termféndi[theY]'recommended continuous measures of the CO, .

34 Sﬁahte Arrhenius, "On the Influeﬂce'df Carbdnic Acid in - -
the Air Upon the Temperature on the Ground",
Philosophical Magazine, vol.41, April 1896, pp.237-76.
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content of the atmosphere 135

L The World Meteorologlcal Organlzatlon (WMO) convened
'the Flrst World Cllmate Conference in Geneva 1n February
1979. Much of the dlSCUSSlon centred around ‘the debate
between the ice-age prophets and those who saw global
Warming as being more important in the medium-term. ‘It
-éeémedjthat afconsensus was slole building in favour of the
~latter View. “The final declaration'agreed that - "We’canvsay
vwithzsome confidenCe,that the.bnrning,of'foesil fuels,
deforeetation, and changes of land use have increased the
'amount'ofﬂcarbon dioxide in the atmosphere... and it appears
. PlauSible~that-tthis] can contribute to a‘gradual Warming of
the lower.atmosbhere, especially at high latitndes...{ It is
possible that- some effects on a regional and'global scale
-may...'become significant beforecthe‘middle of the next
'century,"36 hThusajust over a decade ‘ago, it seemed that
global warming would not become a political'issue before:the
_twenty?first century; | |
InvOctober'1985(_sCientist from 29 countriee‘met in
‘Villach, Austria in order to review the then-current state -

of sCientifiC'understanding about the greenhouse effect.

35  Luther J.Carter, "The Globa Environment: MIT Study
'~ Looks for Danger Slgns" Science, vo0l.169, 14 August
~197O p.661. ' S : - '

36}'_W W. Kellogg,‘"Predlctlon of a global Coollng",.nature,
' rvol 280 16 August 1979, p.615.
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Théﬁfdrther.workshops werevheld ln'Villach and Bellagio,

- Italy ih'1§87.' ln Villach—Bellagio workshops globalwarming
trends‘were c.onfi_rmed.j7 The question‘of global_warming
suhsequehtly entered the interhatiohél agenda in.1988. In
:Juhe 1988, the Toronto Conference_on the_Changing
Atﬁosphere's Was;held. With.overf300-participants from 46 .
coUhtrles;bitvwasvthe first major internetional-gathering'to
'focus on global warmlng ;The°final oonference declaration

stressed the need for. a comprehen51ve global conventlon as a

"_framework for’protocols-on the protectlon of the atmosphere.

The delegates also proposed a World Atmosphere Fund as a -
financial mechanlsm to assist the developlng states. More
'concretely, they also called for a. 20 percent reductlon from
' 1988 levels ©of carbon ‘dioxide emissions by 2005. 38

| In North Amerlca, the summer of 1988 will also be
remembered as one of the hottest on record. The drought
'oonditions;velthoogh not'neoessarily manifestatlonstof'

global'Warming,"galvanised ihterest ihfthe issue for both '
v‘policyrmakersrand'the general7public{_ Additionelly, an

j:influential statement was delivered on 23 June 1988 James

37 -StewarttBoyle and John Ardill, The Greenhouse Effect: A
- Practical Guid to the World's Changing Climate . (Houder
- and Stoughton, 1989), p.41.

38 "The Changing Atmoshere: Implications for Global
' ~Security" (Toronto, Canada, 27-30 June 1988),
. Conference Statement (Ottawa, 1988). S
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.Hansen.of NASA'S.Goddar Institute for Space Studies in New
York appeared before the: US ‘Senate Energy Committee and
declared that ‘he was 99 percent certain that the warming of
the 1980s was not a chance eyent. He went on to argue that

it was'time to stop stalling on the basis of scientific

uncertainty and time to start taking action to address s'

global warming. ThlS statement attracted Widespread.
attentionpand‘iiluminated the importance of the issue.3?
.'.On»6,December l988,_the UN General Assembly, at the
.initiativerof the Government of Malta, passed_a resolution
(43/53) that formally requested the. UNEP and_the WMO,
through-the IPCC,-\immediately to initiate action leading,'
'as’soonfas poSsibie to a comprehensive'review and
:recommendations with respect to... elements for inclusion in
a poss1b1e future convention on’ climate'.40 The assembly
also recognised that climate change was theACOmmon‘Concern.v
of Mankind | Thus, with two international organisations
committed to the issue, CIimatic ohange became the subject
of global debate.
Duringp1989'and 1990'there‘were nUmerous international

39 Stephen H.Schneider, Global Warminq: Are We Entering
' the Greenhousge Centuryﬁ (San. Francisco, CA, 1989),
Pp.154-8. '

40 UN - General Assembly, Resolutions and Decisions Adopted o
by the General Assembly Durinq Its Forty-Third Session -
(New York, 1989), ,
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conféreﬁces'on the issue. Let me just refer.to a couple of
the mbst sighificapt'meetings. in.March-1989, the
' governments’of the>Netherlands, France and Norway hosted an
: international conference in The Hague. Representatives from
24 cdunﬁriesuattended and issued aﬂdeclérétion that
émphasised the_use ofvlegalvinstruments in trying to
stabilise thevatmosphere._ The.partici?ahﬁSfalso enviséged
an impbrtant“role-for the International Court QfYJUStice,
.namely that of dispute'resOlution.41 o

‘Atvthe'WofldvEcénomic'Summit (G7)vmeeting iﬁ Paris that
july,xthe leaders of the world's largest indﬁstiialiéed
StateS'addfeSSed ‘green-l issues fér the'first-time-as a
'groupo Their final communique'recoghised that \decisivé'
actioh is ﬁrgéntly needed to undersﬁaﬁd and protect~the
éarthsteqoiogiéal baiance.'42

Meaﬁwhilé,'at the other end of thé'eébﬁomic épectrﬁm,f
Rajiv'Gandhi’(tﬁe Indian Prime.Minister at the timé) called
Vfor a huge transfer_of resources from the North t§ the
,sdpth; ‘Making the_propositioﬁ at a meeting of the Non-
Alignéd_Movéméntvianelgradé_inlSeptember 1989, Gandhi

.outlined his plan for a Planet Protection Fund, putting the.

41 "Declaration of the Hague", reprinted in Environmental
'Policy and Law, vol.19, no.2, April 1989, p.78.

42 "G7: Economic Declarétion, Section on thefEnvironmentﬁ,'
Environmental Policy and. Law, vol.19, no.5, 1989,

~ p.183. |
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_price at_US_$18 billion.%3

R A_majqr ministerial conference on atmospheric pollution
_énd.CIimate change was held'in'Noordwijk,vthe Netherlands,
in November 1989. Althcugh_enVironmeht ministers from 68
"countries were unanimous ih'their’cail“for a climate
cthentionvas soon as possible, more specific agreemeht
could not be reached. The United.States, supported by the
Japah ahd the Soviet Unicn, proved to be the most res1stant
to any further declaratlons 44 They refused to agree to a
Dutch.. proposal that would limit current levels: of carbon
vddioxide emissions'by the turn.Of the century. Thus, the
'-battle llnes 1n thlS 1nternatlonal debate were, at this
time,. flrmly establlshed
- This confrontation continued at a'cchferenCe hosted by
. the United-States‘in April'1990. Following George'Bush's
election'prcmise to implement the “White House»Effect;, the
President gathered international decision—makers and experts
on the global warminé issue. But once agaih, eﬁphasis was
placed upon further research and upon in the meantiﬁe, a
'gbus;ness—aShusual approach. The meetlng ended in

‘disappointment because delegates resentedvthe Bush

43 "Gandhi  Urges an Environment Fund", The International
: Herald Tribune, 6 September 1989. ' '

‘,44f. "Global Warmlng Conference Falters" The Interntional
- Herald Tribue, 6 September 1989. s .
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'hAdminiStrationfs attempts to reCrﬁit their governments to
’ this passive position_.45
.The“United”States continued to occupy the role of chief
antagohistiatua.meeting in Sundsvall, Sweden'in August. 1990.
.Atlthis-conference, representatives.from 75 countries drew.
dup the flnal report of the IPCC. Throughout.the
' proceedlngs, ‘US representatives frequently tried to tone_:V
dOwn'stetements-by c1t1ng uncertalnty 46 This
notw1thstand1ng, the delegates flnallsed the report
. The IPCC s final report was then presented at the
. Second World Climate Conference in Geneva in November 1990.
At this COnference, delegates_from 137 countries agreed that
“within:éo months there_shouldhbe_a.newdihternational law
aimedfathpreventing-potentially.catastrophic manemade—r
."chahges7ih elimate'.47- Formal hegotiations_began.in
'Washington,7DC in February 1991, with subseqdent'meetings
séhedUled to be held in Geneva and Nairobi- In this way,

‘ the 1nternatlonal process entered its next dlmen81on The

'_alm\was,to_have_a_conventlon'ready for 31gnrng by 1992.

45 hMlchael Welsskopf "Bush Says More Data on Warming
Needed" - The Washington Post, 18 April 1990, pp.Al and
A23. : o ' : : .

46 . .John Hunt, "US Stand on Global Warmlng Attacked", The
g Flnanc1a1 Times (London), 30 August 1990. .

'47"'N1cholas Schoon, "International Law to Protect'Climate_
" "Ready by 1992", The Independent (London), 8 November
1990, pls. ' : '
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' Towards the Future

It appearé that the global-warmingiissue will remain on
 the iﬂternational political agenda during the early 1990s.
v Although many. believe that unprecedented actions will have .
to be undertaken ih.ordér té address adeQuater the issue,
it is stilljunclear_how international»society will deal with
the prdblemsf--FrOm a widé range ofaconcerns; four iésﬁés
»;seembto"pOSe the 1argést‘challenges! DT |

” .,Firét; écientific uncertainty-may'continué_tb'play a
'>rolevin the intérnational'politics'of global Warming.-vThe
underlying theory of the greenhouse effect ié generally ‘
- accepted. Further "the IPCC assessment conclude(d) first
"vthatIWé,afe éértéin that increased emissions of greénhousé
»gases.will resuit in additional wafming of the earth's
s’urface"»._48 There is, however, nO’chsenSUS about the_
magnitude—ofvthe,éffect and the seveiity ofithe impacts!v
‘_Additioﬁaliy; the associated distribuﬁions aré uneven -
becéhée not every area will be éffectéd equally_f.afe still
 being débatéd.v‘In this way, scientists today;are aéaiing

"with risks and probabilities,YWhichvare no less real or

 48»'fJohn T.Houghton (Chairman of the Scientific Assessment
Working Group of the IPCC), "Assessment of Global
Warming" (Letters), The Independent, 6 November 1990,
p.18. - - - - '
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dangerouslforpbeing uncert_ain"_.49
Second,,one of the major.hurdles’impeding the
-implementation'of any global convention on climate change is-
'the:perception»that any actionvwillvbe expensive. Figures
bin the'billions‘and trillions of'US dollars are often
‘__mentioned when the costs of adjustingﬂenergy-consumption are
-calculated F_Although there are those Who challenge'this
assertion - some argue that it will actually result in a net
.economic benefit - the popular perception in many states is
that both reStructuring domestic soc1ety and assisting those
in the developing world will cost dearly. Further with a
=global economic recess1on perhaps just around the corner,
the'priority of environmental issues may be downgraded.
Third,'just;as North—Southvquestions‘emerged as
important issues in the international politics of the ozone.

layer,‘there'is‘no reason to doubt that they will the same

in’the:global:warming issue. At the Second world Climate.ﬂ'

7Conference in Geneva in November 1990 UNEP Executive—
_Direotor Mostafa_Tolba called on industrialised states to
help*poorer ones 50 The final declaration also recognised
'that third world countries are bound to 1ncrease their-

49 Myles ZAllan, "No Time for_Dead.Certs“, The Guardian
(London) , 9 November 1990, p.29. o '

50 'Francespwilliams, "UN Plea for Immediate Action to Curb
Cozy, The Independent (London), 30 October 1990, p.2.
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‘gféénhbuée gas emissions as they ir_ldust':riali'se"'.5'l Further,
-_“it regOmmend(éd) they be givén extraffinancial'aid and
'tebhnOIng to help minimise the environmehtal impact of
industrialisation",Sz For the same reasons as cited
| éarlier, this'issué of “fairness' will have td]bé addresSed
”_to the_satiSfaction_of all major_partiéipants before. an -
T intérnétibnél agreemenﬁ can bé implemented, |
;Finaliy-because of the global nature of -the problem,

‘stétes cbntihue to bevreluctant.to enter into any action
"ﬁnilatérélly,‘lest others “free ride'. Thus decision-makers
Waﬁt reasonably to expect that any global égreeﬁent reached
.woﬁld,be eﬁtered into, and honoured by, all states of the
A’worid! In'this way, somé sort of verificatidn process may
be ﬁeedéd.‘ This may well be very difficult, because
greenhouSé.gésés are produced by every.étate'in the world
andzaié discharged from a wide Vafiety of sources. Giveﬁ
" the breadth éf-production, incréésing the réspéct for

internatibnal'agreements on global warming couid face a
'sighificént challengé.‘ Not only will reporting be required,
© but ansite_audits and remote sensing my also be neceésary;
'_Theée pfbcédures would‘obviously entail the collection of -

blargé_émouﬁts of physical data from ail stétes Qf the world.
'1_51 fSQhodﬁ, n.31, in note 46, p.6.

52 Ibid.

70



-Some>nationai'leaders would be,relﬁctant ro let othere -
eveh'international organisations - undertake such a
.compilation,'because‘they mighe Suspect-theemotivation
behiﬁd.the aet. Knowledge is power, and the command of
information can be of”strategic_importance. Thue, national
'leaders_may.notllet it be collected so easily. »in this way,
<data.Sovereignty' may hamper efforts to address'this issue.

In spite of these mqﬁumental challengee;:pOliticians
hoped that-a-convention.woﬁld be ready for signing by June
1992 at'rhe UN_Conference on Environment'anerevelopment'in
Rie_de Janerio,vBrazil/ ceiebrating theftwentieth
anniverSary efvthe landmark UN Stockholm Cbnference on’the
Human Env1ronment

And actually all such dlfflcultles were c1rcumvented
'through prOtracted multllateral negotlatlons in the
fIntergovernmental Negotlatlon Commlttee for a Framework
_Conventlon on Cllmate Change (INC) supported by UNEP -and
WMO.~ These negotlatlons in the INC began in February 1991,
rand ran parallel to the work of the Committee preparing for
1the"Earth'Summit»(1992) in Brazil.v All these led to the
framingtofﬁthe FCCC which was signed bya158‘countriesfin the
UNCED-in‘June 1992.Y'Since'theﬁvthe‘Framework éenvention on
Climate Chaﬂge (FCCC)_has become an international lawvonv23
.May)llégé;vafter being ratified by nationalrlegislaturesiof

~more than fifty countries. So definitive stepsbtowards a
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preventlve dlplomatlc appreach in creatlng 1nternatlonal-
.'env1ronmental reglmes is now well entrenched |
The_next chapter will deal_excluSively with the
struéture end proeessestof diplomatié-negotiations leading -
gto the framlng of an international reglme on stabilizing the.
;atmospherlc concentratlons of greenhouse gases at levels
“that will prevent human act1v1t1esgh-from ~interfering

dangerously with the global climate systeﬁ i.e., the FCCC.
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_ CHAPTER IIT

bYNAﬁics'oF NEGOTIATION ON THE FRAMEWORK CONVENTION ON

CLIMATE CHANGE (FCCC) : NORTH-SOUTHVCOOPERATION ‘OR CONFLICT
The“focus of research in this chapter would be directed
towards aﬁalysing the structure and prdcessesvof negotiatibﬁ
onv framing the FCCC and Vdel»inelat_ilng the state of
relatidnsﬁip‘between the industrially developed North and
‘the dévelopihg but  poor Sbuth on this{particular'iSSue:aréa.,
The Wholé’ahaiyéis ié carried oﬁt in the framework Qf North—‘
South debate on:environmental issués and related probléms of
_debt;'équity; financial'and-technoiogicél.help to bé

provided to the south by the north.

 Stfuctufe of.Negotiation

Négotiétion is a process by which contending parties
‘come to én agreement, butfthat_procéss'neithervoccurs nor
can bé anaiysed‘merély on}its own térms.. Itvbegins with a:
. certaiﬁ distribution of actor characteristics, which then
-vbecbme'the indepéndent vafiables thrqugh'Which the.pchess
is conduéted. -ThéSe characteristics can be photographed at
'_the'bégihning but may change dﬁfing the proéeSS. "Whatever
,_the componenﬁs, their distribution is structure and whateVer
the‘intérvening:variableé or terms.of anaIYSiéjthat are

interposed between structure and outéome, the structure is
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determinantﬁqf atvleast highly influential, which helps in
explaining-the outcome. 11
‘Struéturelof negotiation - the numbér'of parties, value
" of poténtial oﬁtcomes/ sourceé'of‘tactiCal possibilities,
.and SO On,—'is likely to be determined by extraneous causes,
functional or dysfunctional for negotiaﬁions. The parties
- do the best'£hey'can under the circumstahces,‘but, once the
b:struCtUre:is_détermined, it providés the ingredients for
making-and;éxplaining outcomésu Thus.strUCtural ahalysis is
a skeletén key Of understanding the negotiation process.

Heré_in thé case of négotiation,on-the framing of an
~international‘legal.regiﬁe on global warming‘induced change,
i.é;;::the "FCCC, the- étrﬁtture is mﬁltilateral.,
"Multilateral negotiation is a matter of making some order
- of complexity'of issues, parties and roles. Managing
complexity is a étrucﬁural problem par excellence, since it
' isfa'matter'of giving enough structure to éhaos‘to'provide-é
éatisfying,agreement."2 :

.The groundWofk-for a framework Convention began in 1988
when the UN General Assembly adopted Resolution 43/53
-_récognizingvclimate-change as a common'concefnjof humanity;

1 I.W.Zartman, "The Structure of Negotiation", in
V.A.Kremenyuk, ed., International Negotiation:
Analysis, Approaches, Issue (Oxford, 1991), p.65.

2 Ibid, p.73.
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That year, UNEP and UN World-MeteorologicaiVOrganisation
(WMQ)'establiShed the IntergoVernmental*Panel on climate
5Change~§IPCC) to investigate the potential severity and
impact of global climate change and'to suggest.policy
responses;_'The.IPCC's First Assessment Report was publishedr
in'Aﬁgust,'1990 and discussed at the Second World Climate
.Confereneevih.Geneva, later that year. | |
,ThefSecond "World Climate Conferehce'; Geneval(1990),
emphasiied that despite remaining scientific uﬁCertainties
Von climate'change( natiOns:mustvtake steps towardsvreduCing
‘_thersourees ef énd'inereasing the sinks ofvgreehhouse gases
threugﬁ'nationel and regional action. 'TheeCOnference'
emphasized that the long term goal should be to halt the
buildup Qf greehhouse gases (in the atmosphere) at a ievel
‘that minimises risks to society and naturel ecosystems. It
'_aleO-explained that technically possible and cost-effective
oppértﬁnitieé:exist to reducefCO2 emissions in all:
countries. Aetions needed included steps towards efficient
energy—utiliSation and measures to develop renewable sources
:‘oﬁ-nonecbnventionalveﬁergy.. Sihce the Conference a number
.edf eguntries_and'the EC as a whole have aﬁnouﬁced actions
aimed at’ stabilising their CO, emissions,-generally_at 1990
level;.by'qr close to 2000 A.D. | |
'TheVIPCC's First Assessment Report'noted,'among other

'-thiﬁgsj that,the 1989 session of the UN General Assembly had
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-iagreed that'eXiSting.legal instruments ano institutions
~ dealing with Climate change were insufficient and that a
framework ConVentiOn on climate change was needed. The idea
Wes tnat, aseat"frameWOrk"y the Convention'would’outline a
_set ofigeneral'principals and obligations in various‘areas
and subsequent negotiations would produce specific targets
and.quantitative reductions which can be added on as
'protoCOIS'to the framework'Convention; |

H]In\ﬁecember 1990, the'ﬁN General Assembly set up.the
'InteréoVetnmental'NegotiatingHCommittee_fOr.a framework.
Convention on Climate Changer(INCT which were to be
_supporteo by UNEP and WMO. Negotiations began}inAFebruary
i991 and ran parallel to the work. of the Comﬁittee prepating
_ for‘the UN Conference on Environment and Development'(UNCEP)
‘i.e;(ethe'Earth Summitvin June 1992 in Brazil._'

After_acrimonious negotiations,vwhich spanned fifteen

months, the UN Framework Convention on Climate Change (FCCC)
was finaiised in May 1992. It was obenedvforisignature at -
the:UﬁCED_oanune 4;v1992. ‘Sinceithen, 158.countries had
’.signed_tne Convention. Recently; the FCCC became
international law after being ratified by national
iegisietures-of more thanvfifty.CountriestonrMay 23, 1994.
| The most frequently advancediapproach to multilateral
negotiations is coalition analysis. The presende of severel,

parties opens the-possibility of grouping on' 'the basis of
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affihitiest Negotiations éan form a series of_Cross¥cutting
coalitiohs that pierce together agreements out of various
positioné.oﬁ.the issue area. This’dimension,of whether a
-thira Wdfldvcoélitidn:of developing.South.is possibie in the
arena of future environmental diplomacy will be discussed at
a later stage in this chapter.
Proceéses of Negotiation and North-South
Conflict/Co-operation in Framing_of FCCC

'ﬁIntéfﬁationél Negotiation is seen as a sequence of
StageSjbeither-organised.in well articulated patterns, as in
many iﬁstanées of multi—copference,dipiomacy,'br overlapping
and dé?eioping_over time in a'rather haphazard or even
:cOhfused‘Way."g_ The crucial-problems_ébnsist of identifying
theﬂforcéé’béhind the.dynamicsbobéerved, the reasons'why
'such»stages seém to be useful, their roles and functions>and,
the way in which they are instrumental'iﬁ solving the basid
challenge bf'negotiatibn to reach a collectivé décisibn,
' where'theré,were onde'substantial and-distinctiVe_
.differénCes‘to preclude,bat least temporarily, the use of
alternative,décision—making. In other terms, it is a
pfoceés:df combining chflictiﬁg'positions_ihto a'common

‘position, under a decisive rule of unanimity as argued by

3 ‘Chrlstopher Dupont and Guy - Ollver Faure, " "The
' Neogitaiton Process", in V Kremenyuk ed.,
International Negotiation: Analvs1s, Approaches, Issues
(Oxford 1991), p.40.
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Henry Kissinger. The following-analysis Will try to
_ideﬁtify the key factors in the negoﬁiation_ieading up to
'the framing 6f'FCCC_iﬁ which the North-South dividé was the
bedrock. The.multilateral negotiations at'the:INC and the
Prep Com'fOr the UNCED which ran paraliel to one another
were direéted‘towards.an aéreement on an international legal
gregiﬁe.to.stabilizegthé concentrations'of ahthropdgenic 

(méh-ﬁadé)ugrééhhouse gases [thé maih components beihg €O,
(55 percént);_CFCs (24 percent), CHy, (15 percent).ahd N,O (6
'percent) at 1988'levéls, causing global warming] at levels
~that will prévent.human activities from interfering
: dapgerbusly'ﬁith-the global climate system. In signing the
-FCCC, the'goVernments were asked to reduce emiséions of main
combonént bf greenhouse gases i.e., 602 to 1990 levels by
the end inthe décade as aavocated by the EC, Japan and‘many'
other Countriéslhut opposed by USA. | | | |

;»Taking aCtidns to'slow global warming_may be among the
 most difficult challenges the:worid community has everfaced
becausevyirtually all human activity contributes to it in
some fashion.  Mos£ of the energy systems that fuel modern

'feqqumié'development and 1ifesﬁyles run on coal, oil and
ﬁaturéi gés.A Tﬁe'gaseous by—prdducté»df bufning-these three

.fossil fueisfrepresent the leading source and probably-best

understbdeOf the:ahthropogenié greenhousevgases.

The-induStrialized world has been responsible for the
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'>vbulk offcarbdnvdioxide emissions. With less than 5 percent
fof'the wdpldPSJpopulation) the United States alone emitted
--_mdre;than bné—fifth'of the 22 billion metric'tons of carbon
dioxide¥ﬁhat.éntefed_the atmqsphere in 1989.- The Countriés
bf thé.Organizatioh for Econoﬁic Cb-bperationvand
._Development (OECD) . combined contribute almost half of the
';wdridfs:emissions_from foésil fuels. Thus, the onus falls
on thé'Uhitéd States and other induétrializédinations tb
'tékertheififst steps toward stabiliZiﬁg and reducihg their
- emisSions.i -v - -.
| ,..Althéugh,they harbor three-quarters of the world's
-:pépulatiOn, deVeléping countries contributé_only'one—quarter
of globai carbon emissions, most of Which come from' poor
rurai populationé engaged in clearing forest lands,
- producing paddy rice, and burning wood and dther.biomass for
 _fuéi faster thanvit regenefates; Experts pfoject, however, .
'thatrﬁhe.developing nations will becbme the méjor source . of
greethusé éases by the middle of the next>century unless
they adoPtiemission-Contfol measures. Of particular cohcern'
'are the iafge and'increasihgly populous industrializing
»countrigs of India, China, and Brazil; 'These nations .add
significantly to carbon emissions becauéé of their continued
forésticiearing and'répid devélopmenﬁ dépendént on fdssii'
- fuels. |

Almost all of the 95 million people now added to the
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plénét eVefy year-live in déveloping countries. In
 optimistiC Scenafios, experts project that‘this'growth will
probably.noe reach‘an'equiiibrium until populations double
to 10 or 11 billion near the middle of the next century.
-This deQOgraphicﬂéxplOSion vastly compounds thé challenges
 of cOhtfoiiiﬁg‘greenhouse'gases, as eneigy supplies must be
eXpéhdéd-tQ'accommodéte the deménds'of rapidiy growing
populations. Furthérmore, developing couﬁtriés will have to
' feed most of the additionalA3.2 billion people who will
inhabié'the Earth by 2025[  Thesé-fdod demands will only
 intensify;pfessufe,on-frOntier forestvéreaé, thereby adding
more cafbonito“the atmosphere and réduding.the impoftant
climate—regulating rolefpérformed by forests (trees remove .
éarboh ffom_the,atmosphere and store it in their bio—mass)!
vHelping*to stabilize population growth? through ‘stepped-up
family:progfammés and'other'suppoftive‘measures, must
therefbre be a’ central component of Strategies to slow the
greenhouse effectL

- Ecdndmié’deveiopment and population grbwth-will require
the‘Squth'tb'significaﬁtly increaée its use of energy, but
'pdliCie$ and-technolOgies directed at making.enefgy systems
mdrejefficient_énd at switching ﬁo less pblluting fuels can
:SlOW ﬁhe.growth of.the South's carbon émiésidns. In
practice,.hoWeyer, greenhouse-combating strategies will be

exceedingly complex and vary widely from country_to Country,
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d'dependlng on energy supply and use patterns, industrial and
transportatlon structures, populatlon trends, natural
- resource endowments, agrlcultural and forestry practices,
' and.otherdfaotors.

In the short run the greatest advances in reduc1ng
emlss1ons will llkely come from demand side pollc1es that
encourage-lncreased energy efflclency. If a_long—term
eXponential increase in emissions is to be prevented,
'howeVer; "technological progress’must offset the factors of
vdemography-and economic growth[..;”4 'In'partioular,
widespread adoption*of non fossil fuel energy systems will

-~ be ‘ : A - critical.
DISCUSSIONS IN THE IPCC

At itsfﬁirst session, the iPCC_divided.its work - among
the three Working Groups. Working Groupbi and 2 were
concerned with scientificvand socio—economiC'impacts of the
climate’cnange and working group 3 was looking into the
response strategies. International legal and poIicy

options form oart of Group 3'svpriorities.* Struotured in
- this manner,'the'participants‘in{the IPCC essentialiy‘either

' were chosen by the governments or were working in various

4 John E. Gray, Robert W.Fri, Donald L.Euertin nd Tokao
' Tomitate, Global Climtic Change: US-Japan Cooperative
Leadership for Env1ronmental Protectlon (Washington,
-DC, November 1991) p 81. : : o :
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bgovernmental‘departments dn_the member countries, despite
'their'being_technical experts. |
'oThe:seoondhand third sessions of the IPCC with all of
- its Working Gronps'took place in Nairobi and in Washington,
DC on 28-30 June 1989 and 5-7 February 1990 reSpectively.’
At thevintergovernmental level before the Nairobi IPCC
' session confu81on as to the appropriate agency respon51ble
‘for 1n1t1at1ng the first step towards an 1nternatlonal
conventlon to stablllse the greenhouse gas comp081tlon of
the atmosphere 1nh1b1ted real progress in solving the
climate change problem. At the Na1rob1 ses51on, however,
'-theﬂchairman_of the IPCC resolved the issue when he
~announced that IPCC will prepare the baekground_for a draft
of an 1nternatlona1 conventlon on combating cllmate change.
This decision establlshed IPCC as the 1nternatlonal focal
"polnt'w1th a:clear agenda and tlmetable for progress on
c'limate‘change° |

A major change adopted at the Nairobi session was with
referenee.to the eoncept'of core-membership; - In NoVeﬁber;,
11988, thlrty two natlons had core membershlp The session
S in 1ts plenary dec1ded to abandon the core- membershlp
concept;» The:representatlves of forty-four natlons and ofd
several inter- governmental organlsatlons and NGOs that
attended the Nairobi session applauded the dec1s1on

~Among the various recommendations made for . the IPCC,
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the foLiowing merit particular attention:

f-The'IPCC should consider the possibility of arranging
ICOnféfénce,énd_seminaré in developingvpountries to help
mobiiiSe'naﬁiOnal and regional action..

- Tﬁe development of an indigéndﬁs:intellectualband'
scientifié-base*baCked-by'appropriate technologies is a key
factor'invthe medium to long term capacity.of the‘developing
countries tO'participéte fully in international legal
fegimes bn climatic changé.

| ThéSe issues became the rallying points around which
 vb6th the developing éounties of the South and the
indﬁétrially-developed countries 6f_thé North continued
theif;negoﬁiations{

HoweVér?‘déspitebthe gréwing desifé-éfAthe'develoﬁing‘
,countries to_pérticipate in the IPCC process, the IPCC had,
-at best, only limited success in faéilitating such -
participatioﬁ. To correct this,_a rep§rt was prepared by
thé ‘éd—hoc Suerroup on Ways to Incréase tﬁe‘Participation'
'.of_the_DevelopingiCountries in the IPCC Activities”. Saudi
Afabiagﬁhairéd ﬁhis Sub;Group;bwith-Brazil,.Senegal and
ZimbépWé:és‘members. The Reports was circulated before the
‘éecond“seSsién's'meeting to China, India; the Chairman of

the iPCC,;the.Chairman'of the IPCC'Working Groups and to -

 5 ' Involvement of Developing Countries in the Work of the
~IPCC (IPCC;II/Rev,l, Nairboi, 28 June 1991). -
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bMostafa K.Tolba»(ExeCutive Director of the UNEP). and G.0.P.

 Obasi (Secretary General of the WMO) . ' The Sub-Group pointed
.-,out'that; among the most widely accepted scenarios, the area

of the globe ocoupied by the developing countries will be
most'affected-by'climate changes. Moreover, the developing
_oountries are not economically orrtechnologically equipped
-to implement some-of practical policy measures needed to
flnd and 1mplement approprlate solutlons Following are the
recommendatlons of the Sub- Group on actlons to be taken in
hthe short term and in the medium and long term in order to
include:developing country participation in the  IPCC
pr0cess: | o

—hThe work of IPCC reéuires the involvement of

dlSClpllnes beyond the normal scope of the WMO and UNEP,
'espec1ally in relatlon to the Worklng Group 3. Therefore,
the Worklng Groups, w1th-thevsupport of the WMO and UNEP
Secretariatk_should seek to identity_possible funding
'souroes heyond those.traditionally‘associated'with the work
:of the WMO and UNEP. | |
- A spec1al empha51s needs to be placed on developlng
~the capac1ty and 1nfrastructure in the developing nations
- with the support of the 1nternatlonal communlty
_ ‘ Reactlng'to these suggestlons, UNEP Executive Dlreotor
hTolbadand-WMO Secretary General Obasl suggested that a

System_Whereby (a)'oountries‘thatdcould be seriously
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faffected beglbbél wafming and the coﬁsequent - sea-level
riSevand-(é)~cquntries.whbsé éCtionSZCOuld'havé a méjor
impaét bn CO2‘émisSions_and uptake would be selected as
natural candidates and must be ensured full participation in
the IPCC. It was estimated that about twenty countries.
wduldimeet either of the two criteria and‘the totai
resourées ﬁeeded'would be about $ 1 million.

On.the whole, the IPCC proceeding moved slowly. At the
3rd seésion:of the IPCC in Washingtoﬁ, DC, the developing
COuntriés dismissed the. argument of the USA and other_
developéd éountries of the North for further scientificv
cértéinty dyenglobal'warming,vSought ésia stalling'tactics
ﬁo.delay'fhé beginning of concréte negotiatioﬁs on an
internationalicbnvention on combating climate‘changé.' The
FOreignrMinister of Brazil, Jose Francisco Rezek argued -

"There is'ﬁo reason why international action éhpuld be
 conditiQned to scientific proof which might be reached dnly
- when it becomes ﬁoo late to adequately solve the problem of
global Warming induced climate change." |

_Thié_fbrceful’argument speeded up the process of wofk
,Ofvtﬁe]iPCé_WhQSe'FirSt Assessmént-Repoft was publishedvin'
Augﬁst'1§§o ahd-discussed at the second ‘World Climate
.Conferenceibin éeneva as mentioned earlier. -

This was followed by setting up of the Inter-

governmentalfNegotia:ing Committee”(INC) for a framework
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Convention on climate change by the UN General Assembly

" resolution in 1990, as mentioned earlier.

Negofiationsuin the INCYSessions
_ Negotiations at the INC congentratedvon following three -
méjorvissﬁésvin_the framework of North—Sduth_debate;

; ﬁhe issue:of the level of reduction of-emissionS-of
f‘greénhousé'gASes, the modalities of reduction of emissions
of thesé:anq Ehe_timeframe of reduction.

- the issue of financial mechanism to bear the costs of
,»adoptiﬁg'to ¢1imate_change for the purpose}of-switéhihg over
»to‘more‘enVirQnmental frieﬁdly technologies.

?'thé.issue of technology transfer from the
industrially developed North to the develoﬁing South for the
purpose;bf_sWitching over the more environment friendly
technoldgiesa, | | -

| ~The Busﬁ administration's position in the negdtiations
in thefINC Sessioné-during 1991 had calléd for a
"ddmprehensng approach" to climate change, or the
  in¢brp¢ratioﬁ_bf-measures to limit emissions not just of
'_carbonfbut'éf the other.gieenhouSe,gases as well. This
.vstahd‘cf_thé:United'Statés of America draws attention to the
¢dnﬁributfon of gases from other sectors, such as
'agricultural emissions from fertilizers,-livestock~
: productiQn,'and rice—paddy_cultivation;*as well as

industrial uSes'of CFCs, and methane from landfills.
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ConsequentlyprS climate negotiators.at.thevINC'session~in'
"_Geneyavwere'pressing‘for extensive countryelevel studies on
_'emission inventorles and response Strategies. 'suéh analyses-"
would help nations to "evaluate wide range'of possible
technology and. pollcy actions across dlfferent gases and
.sectors "6 ThlS expanded agenda to incorporate a dlver51ty
bof sources and global carbons s1nks is 1mportant because
'"[n]o .one act1V1ty or economic sector must bear the brunt of
bchange ‘ Many small percentage changes add up to a
s1gn1f1cant change w7 | |
| Cr1t1cs of” the Bush admlnlstratlon s approach ‘led by
’jIndla at the INC.sess1ons p01ntedlout, however, 'that CFCs
are already belng phased out, while the”meanspfor
bcontrolllng methane and nitrous ox1de’- which together
- account for alsmall_portion of the remaining emissions - are
much less understood In'addition many followers of the
'negotlatlons viewed the American emphas1s on the bundle of
greenhouse gases and the need for further research as a
delaylng tactlc. Instead Japan the EC-'Indla, Brazil and'

_Chlna advocated taklng actlon in conjunctlon w1th further

. study of problemsv,and needs,_ - Indeed, the Bush
6 Richard,Morgenstern, Testlmonv Before the Commlttee on -
Science, Space and Technology, 17 July 1991, p.1l.
7. Jessica T'Mathews, Introduction and Overview';

" Greenhouse Warming: Negotiating a. Global Reqlme_
(Washlngton D.C. January 1991), pp. 4 5 : '
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 administfa£ibn remained isolated émohg virtUally'éll other
'major-industrial:nations from the widéspread consensus that
vprompt‘acﬁion_ghould begin to limit thé buildup of
greenhouse'gases and éhould center.on-CQIbon emissions.'
vUnder the»auspices of thevUnited NatiOns'EnvirOnmént~
’ﬁrégramme”aﬁdvthe World Metebrologidal Programﬁe, the
:Framework Convention on Climate Changevreadied for signature
Cin Rio ae'Janeiro included dhly véry general commitments.
This is similaf to the negotiated reépdnse for threats to
: thé-bzéne layér.agfeement on broad goals and obligations in.:
-i985'Weré subsequéntly foilowed'by sﬁbstantivé commitments
on targetg and timetables,forbphasing outZCFCs in 1987 and
1990. Cliﬁape'negotiatorsuhad é vaStly'moré:complicated 
task”ﬁhAﬁ théirvpredeCessors bn the.o2éhé'issue who soﬁ§ht7
to feStricE the use of one groﬁp.of harmful éhemicais that
:is primarily.uéed by the industrial nationsih_Alsblvery‘
_different from.the oéone négotiationvamost wéstérn European
jnatioﬁs‘asfwell as,Japanfweré moving ahead of'ﬁhe
.diéCUésidns'on climate with unilaterai commitments to
_ étabilize their Carbon_emissions'at 1990 ievels'by‘the year
2000; Sémeﬁéduhtfies-éuch,és Germany and the‘Nétherlands-go_
éVen:furthef.“ ‘ | | o |
.Sﬁbsténtive»cOmmitméntS’to'emissionvcontrol targets-and 
'timejtabiéé We;e the subject of intense‘negotiatidnxin the

INC sessions. At some'point, however;;a global action plan
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may ask the developlng countries to slow their populatlon-
growth and use of. fossil . fuels, reverse trends in
deforestatron, and undertake selected agricultural'
.reforms.8 -More.controversial were proposals for developing
’_Countrytparticipation in massive reforestation schemes. The -
deVelopingJCOuntries widely perceive that (1) they are being
asked to take remedlal actlon for env1ronmental damage‘
caused by. the 1ndustr1allzed economles‘ and (2) many of.the‘
'_measures requlred to slow climate change will drain
j-resources away from thelr more pressing development needs
»ThevprOJected carbon emlsslonslof developlng countries
'in the’absence of policy action make it quitekclear'that
: these countriesl'involvement in a climatevconvention'will‘be
_ahsolutelijital;to its success. Their participation will
likely'be contingent upon at least two factors- flrst
‘leadershlp and commltments to reduce emissions in the North
-andvsecond, additional flnanc1al and technlcal ass1stance‘to.
_compenSate,the_South'for takingvemission control;measures.
_Perhaps the most articulate'voice in the Southls behalf
came frOm India at the Geneva Sessioniof the INC in 1991,
.'whlch 1ns1sted that cllmate dlplomacy must focus on the

j_problem of the 1ndustr1al countrles‘ excessive em1ss1ons,

8  -'Subgroup Report On'“Agriculture'Forestry and Other
Human Activities", in WHO and UNEP, Climate Change: The
"IPCC Response Strategies (Washington,D.C., 1991),
pp . 73 127 : : _
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both past:aha pre$ent.' Thé Indian delegétion'é‘pOSition has
béen'particﬁiarly influenéed by.bromineﬁt environmentalists
Anil.AgarWai aﬁd_Sunita Narain. They_argued'that.experts of -
devéldped"Counﬁries on climate —-pa:ticularly in their 
" calculation of greenhouse gas statistiés énd'emiésion
'__réduétion targets_~ were making profound errdrs when they
'equaté7the décades of "luxury emissions" in the North with
" the “survivalzemissions“ of the South. This analysis 9row$
out of Agarwal and Narain's more basic argumeht that
_pOpulatiép growEh.is not nearly asvsignificant a risk to the
health of the environment as‘is.unsustainable resoufde‘
.conSQﬁptiQn. Put_athhef.way,-the lifestylé Qf‘a_personbinf
an induétrial country taxes thé worldfsfnatﬁrai.résourcés
and'atmospheré'many times more than does‘that_of an
.impoVérished fafmer in avdéveiopingi¢OUntry.v Also,-thé
imbalahcé of'paét emissions must be considered because of
_thé~1ongflived nature of greenhouse gases. . The lifespan of' 
Ehese:gases'ranges from foughly a decade in the case of
“methane tofperhapsv500,years for emissions of'carbon
dioxide._ -v ‘ | -
 ”india”§bjegted to linking pbpulatiéﬁ préﬁoéals with ﬁhe
'climatéﬁﬁégotiations andvhad_presséd for-recognition that
the Southis per cépita"emissions must be aliowed to risé.and
e&enncOnverge with the.necessary de¢line in emissions in the

North.:_When-questioned,about India's rejection of
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'populatlon.targets, the country's leading climate
: negotlator Ambassador C(DasQUpta, replied:_"What the
‘developed countries‘are doing is largely to expropriate the
eglobal Sinks; They are.taking them_for free and then saYing
'that'if yOur'are'breathing, you are part of the'problem;“
But the real difficulty is not 81mply all emlss1ons of COp,
':dwhlch exceeds the capac1ty of the. sinks. And that excess is
almost entlrely the respons1b111ty of the developed”
countrles."9 | o |
o The‘voices from India, China, BraZii)'and'MeXico were
::moderateucompared to those from the 35 countries'of the
pAlllance of Small Island and. Low-Lying - States (AOSIS) .often '
'led by»Vnuatu-and-Papau New Guinea. - AOSIS allled closely
vw1th the European Communlty[ Australla, Canada, and New
Zealand in 1ts call for 1mmed1ate and s1gn1f1cant reductlonsj
pof.1ndustr1al-greenhouse gas emissions. At the other end of
the spectrum; the oil—producingdstates,such as Saudi Arabia;
Kuwait, and Venezuela aligned'themselves_with the more -
b'conserVative U.S"position,.emphasizing the'scientific
':nncertalntles and the need for cautlous programmes that are
jsen81tlve to the needs of oil- dependent countrles

These 1nternal dlfferences have made 1t extremely -

'dlfflcult for the Group of 77 to prov1de an effectlve s1ngle'

9 "India;Will'Not'Accept “Figleaf' Conﬁention“, The
' “,Economist,”vol.77, no.8, June 29, 1991, p.7. '
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VOice_ih the climate negotiations.The'intéresté.of'the 0il-
prodﬁéing céuﬁtries and small-island nétions wére in fact
set aéidé at the December 1991 negotiations; when the Grcub
of'77;féil.apért and -new coalition of.countries; the Gfbup
.bf'24‘brdké'away to issue,their own proposal. Including the
large nations 6f*India;.China,'and Brazil,,the new grbup
caliéd ﬁpon the.de&eloping'nations_to "conSider taking
,feasibie ﬁeasures to address élimate change", while‘the
"SQuth awaits commitments froﬁ the indUstriél-nations.
_Although itmbacked away from calling for a strong treaty
vwith.target$ ahd';ime tables, the Grbup Qf'é4'maintained
that_thefaeveloped'counﬁries shouidiprovide:new'resourcés t@.
:cover'the'fuii incremental costs of any Climaﬁé—rélated 
meaSureS’thaf are ﬁaken.ahd that theyvshoﬁld transfer
”technologies;and-know—how required for compliance with this

convention on confessional, preferential and most favourable

. SUbsﬁantive internal differences exist, but the South's
'bargaining positions generally focused on areas'of North-
,South'cohflict’rather than on the considerably larger areas

of comm¢n,interests and multiple benefits that action on

iclimatebchange offers. In fact, there are many
10 "Proposal on Commitments Sectibn::Extractsvfrom the G24
Text", The Economist, vol.79, no.9, December 19, 1991,

pp.1 and 4.
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opportunities:for North—South oooperation concerning energy
and forest that can contribute to a range of national and -
: global development and’ env1ronmental objectlves o
\ ThlS North- South confllct over respons1b111t1es to.be,
borne‘on_emlss;on reduction of CO, (the malnecomponent of
élobal warning causing greenhousejges)‘led in the final
anaIYSis‘to the'framing of the FCCCLWith.the'objective,of
dreducingfcoé toiemissions'to 1990 ieVels by the end of the
.decade(_to-hevmet voluntarily.and not as-a_necessary
obligation by‘the-oontracting parties.. |
To enable developlng countries to meet thelr
.;obiigatlons'under the Convention, the developed countrles
heve agreed to provide "new and addltlonal" flnanc1al
assistanoet'-Such.assistance is, for the timeubeing to be
channelled‘through;the Global,Environment'Feoiiity; a fund
administered}jointly by the World Bank;'the'UN bevelopment-
'dProgrammeh(UNDP)'and'the UN Environment Progremme (UNEP).
| To have»e_binding international legal'regime ie. a.
hardlaw, there is a need to add obligatory protocols for
epportionment,of the oarbonebudget among the.Various
v_eountries.v-Therefore' the most important question-facing
the successful 1mplementatlon of the FCCC is how to reduce-5
‘the C02 emissions from various anthropogenlc sources as

'well asvreductlon ‘of emissions of other greenhouse gases._
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Carbon Budget Allocatlon

| The apportlonment of the llmlted carbon budget may
.determlne whether developlng countrles w1ll be able to
-reduce carbon emissions. and contlnue to 1ndustr1allze at the
samertlme.t Flrst allocatlng emission reductlon
: requirements-based solely on current fossil‘fuel‘usage would
'be.highly inequitable as it wouldbnot allow for any future
-growth of developlng countries. 'By the same token,
1nclud1ng current Gross Natlonal Product 1nto the allocatlon
formula Twould also maintain the - 1nequ1table'
deconomlc/developmental status quo between the northern and
‘_southernvhemlspheres.

A second approach that of a per caplta carbon budget
allocation, mlght appear equltable on the surface but it
_WOuld;probably be seen as unfair by 1ndustr1alized
_countriés; Developed nations would deplete their per capita’r
‘share‘ofpcarbon emission allowances in a'very‘short time;
whereas developing countries would be able to operate.at,
current:leuels.Of'consumption for 183 years. Furthermore;~
--dthe_economicndevelopment of developing countries would

.;shortly_become.illusory because their_fossil baSed'industryf
would become'obsolete as the carbon budget’was-exhausted,
gravely retardlng their subsequent development

| A per caplta equltable apportlonment of the carbon

‘budget,’although-1mpract1cable for physical dlstrlbutlon,
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: couidvbe.used to-allocate the financial burdeh of‘éid to
_déﬁéloping countriés energy development throﬁgh trading dr
'salé'bf_emission rights. Unfortunatelyhithis market
'étrategy'wéuid simply maintain the energy status quo,'
.leavingvdeVerping countries‘with_littlélroom'for grthh'—-'
 albeit Withla'lot”more.capitél - and'wbuld-allow>
 .indusﬁrialized'couhtries to maintain their current emission
rates. | | |
An optimal appfoach will need to take into aécount a

| combination of factors. The factors should be assessed by a
wofking:grdup, “perhapsvfrbm the Intergovernmentai Paﬁel on
.Climaté Change (IPCC). Most important, bebause_methane‘and
C02 haVé“sﬁéh_differentiglobal warming popentialsvénd~
diffétent:pofeﬁtiél for fedﬁction'in thé1near térm;.thé
 carboﬁ budgetfshOuld differentiate:betwéen these two.
-compoﬁnds - not- simply aggregate them as "carbon! . First,

Gross National Product (GNP) based on a target year would be
éssessed. The GNP would of course be much higher fof'
;_industﬁialized'than for developing countries and would be
 uéed as1a benchmark for determiniﬁg.a counth's reduiréd '

'reductions”of-allowances. Next, PhasevI'CO2 target dates
and reduction‘levels would be seﬁ_fofvindustrialized'
gountriesi_péfhaps accbrding to the-Torontb Conférende'
  estimates£5f¢r the earliést tééhnologically feasible

institution of emissions reductions, controls, and interim
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.'replacenentc.technologies -andbbfuels. ~ Given the
1ndustr1allzed countries' greater eConomic,resources and
technology, they would be expected to institute emissions
controls and technologles sooner than developlng countrles
Developlng countrles would accordlngly receive CO, emissions
allowances - that is, increases - that would equal the
industrialized countries reductions.._For example, if the
mostgoptlmistic projection for nearfterm CO2-emissions
h:ﬁreductiOns for induStrialized countries'is 20 percent
.'developlng countries would receive an initial correspondlng
20 percent allowance in emissions. This would produce no
net 1ncreasep1n worldw1de emlssions and'would give
developing nations room for industrialization'while
nmalntalnlng requlrements that ‘they 1nst1tute energy {
eff1c1ent technology in order to meet the demands of
industrlallzatlon.: Phase II emission reductlons for
industrialiied countries, which are set for 2030 or earlier,
:would not prov1de such s1zable offsettlng allowances forg
"developlng countrles because by_then, the»developlng
' countrles are expected to have an increased capacity for
morevemissions_reductionsJ |
A pro rata carbon reduction/emission allowance
'lalloCation_lsfanhimportant first step. However, in order to
.ensureithe:Success'of this apportionment,wlt is”imperatiye

,that'industrialized,countries pay into a "global climate
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protection fund."* The fund would be used for capital and
technologyitransfer programmes that would aid developingb
countries in 1nstalling and maintaining more expen31ve,
_energy efficient technologies. Payments to the fund would
‘be in proportion to an equitable formula,'basedion criteria
such as industrialized countriesﬁ cumulative per
capitacarbon releases between 1950 ~and the present

The fund would differ from the ex1st1ng World Bank in
twobways First countrles such as Poland 'China or Bra21l'
that have more economic resources than other developing
icountrles, but that have serious env1ronmental problems,”
could borrow money from the fund at a_lower interest rate
ipthan thataoffered‘by the World-Bank; Second;'the new fund
'gwould supportfglobally related environmental“projects,
unlike the World Bank's current environmental investments
which tend to‘support national or loCalized environmental
- action plans. :Among the global fund's top priorities would
'_be oZone:protection,pcontrolling greenhouseigases, and"
curbingvdeforestation. | E | -

Strateéies to achieve emission reductions for methane'
wouldftake.priority over'COé emission.reduction efforts
’cpbecause;_it'iS'estimated that both industrialized and
developing countries have the ability to reduce‘methane-
emiss1ons by 30 percent to 50 percent 'Or more. - Here, thei

'developing countries may actually be able to contribute some
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of.the_éfeatest reduétions”in'carbon emissions because they
are currently among the greatest contributors. This~means
:that the carbon budget for methane should be apportloned on
a per caplta ba51s because the 1mpact of reductlon
vrequlrements on‘future capacity would fall equallypon both

developing and industrialized countries.
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_ CHAPTER IV
‘THE FCCC - LINKAGES BETWEEN DIPLOMACY_AND
INTERNATIONAL ENVIRONMENTAL LAW

'In.this”chapter efforts will-be directed towards
’.studylng the role of global env1ronmental dlplomacy in
pestabllshlng a stable 1nternatlonal legal reglme on
‘combatlng global warmlng induced’ cllmate change i.e., the
‘FcCC."The major objective ofvthis chapter will be to assess
to what extent thlS conventlon along with other wvarious
"1nstruments adopted by the UNCED at RlO can be con51dered a
hp051t1ve'contr1butlon to the'further deyelopment of
international environmentalmiaw and Whetherbthehconference
has 1ndeed succeeded in elaboratlng general rights and_
obllgatlons of natlon states ThlS chapter, like the
»prev1ous one, also deals with the issue in the fraﬁeWork of .

North-South debate;

International-Environmentai Law and Giobal Warﬁing_
PriHCipie 21 of‘the Stockholm_Declaration on the Human
,Environﬁent reads~ "States have... the respon81b111ty to
ensure that act1v1t1es w1th1n thelr jurlsdlctlon or control
.do not cause damage to the env1ronment of other states or oft
1

areas beyond the llmlts of national jurlsdlctlon"

bi Report of the UN Conference on the Human Env1ronment
~UN- DocA/Conf48/14/Rev 1 (1973) :
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This principle of state'responsibilityris emerging as a
doctrine of customary 1nternational law.? International law
would seem therefore to 1mpose respon81b111ty upon states to
control emissions whlchpcause global~warm1ng; 'State
'rresponsibility is likely, however, ‘to be aniinadequate‘
'remedy for'glObal warming, since, in several ways, state
respons1bility does not respond to the complex sc1entific
vand pOlltlcal'lSSUES’at stake. First, -the sources of thed
-emiss1ons which lead to global warming are w1despread
fiGlobal warming is the combined effect of em1551ons from many‘
nationst Second, the time lag between.the_emiss1ons and
theirfadverse‘effeCts makes the application of state
responsibility principles very difficult Third
e alternatives to exce831ve emissiong are not always readily |
'available,_particularly for developing countries For
‘example, a poor developing country whose most valuable
resources;are-coal reserves 1s_unlikelygto be ‘easily

»perSuaded,tofemploy'alternative energy sources.’-This‘is

especially true where alternative energy sources would have

'to be:imported'and paid for with scarce hard“currency. Even
though_state-responsibility is not an adequate'remedy for
J‘theuprOblem.of:global warming,  an analysis of principles of

2 ,ReStatement,(Third) of the Foreign-Relations'Law of the
UsSA. .. . SRR o . '
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internatiohal law may prove_usefui, nonetheless-as a way of
understandihgvthe legal baeis for a solution to the problem.

:International_ehvironmental law, particularly Principle
A21:of.the_Stockholm'Deolaration,3-Seeks-to balance a
'natioh{s right to exploit its'environment.With its
respon81b111ty to avoid harm to other states and the world
h'communlty. As the International Court’ of Justlce stated in
';1948 in the Corfu Channel Case,»"every,state (has an)
'.obligationhnot to’allow'knowingly'itS‘ﬂerritory to be used
forbaots oohtrary to-the rights of"other states" 4 The
vprlvate law pr1n01ple s1c utere tuo ut alienum non laedas“7
which’ prohlblts the use of one's own property in such a way“
'as to 1njure_another S property, thusrhas a corrolary in
1international_environmentalblaw.'.This principle_has been
applredptO'ihternational water oourses,s transfrontier

6 7

pollution, and marine pollution.

The International Law Commission_(the."Commission")pof

3 Report of the UN Conference, n.l. |
4. Corfu Channel Case (Merits) (U.K.Vs Albania), 1949, ICZ.
5 g Proposed Artlcle 8 on the Law of Non- nav1gatlonal Uses

- of . Internatlonal Watercourses in the Report of the 40th
- International Law Conference. o :

6 . UN Conventlon of Long-range Transboundary Alr pollutlon
~ (November 13, 1979) : :

7 Report of the Un Conf., ni.
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the United Nations-examined "internationalfliability for
injurious consequences rising from acts which are not
hprohibitedbunder interﬁational-law"igrfAccording to
'éommissionrdrafts, such acts would need thev"thSical
vconseQuences" provision.. This was intended to EXclude
economlc and soc1al effects from the categorles off
compensable 1njury because they could raise dlfflcult“
'questlons of causation. Under the. Comm1ss1on s approach .
| global warmlng would probably be found to be such a-phys;cal
consequence of gaseous emissions. |

As the Spec1al Rapporteur-of the CommisSion'sAstudy
.hremarked however the liability approach was premlsed on
’_state obllgat;ons‘to take preventive measuresﬁ-to consult,
and to makehreparations'in-case of'harm..rsinceh"those_
obligations-presupposed an identifiabieFState,of origin,
affected;State.and identifiable harm.;.. the.framework of
i.the‘topicidid'not'seem to be appropriate'for dealing'with
harm'to:the'human environment'as'a'whole, When_there were
many States of-origin and Virtually the.whole community of
'manklnd was affected n3 |
| The threat of liability for damages may be useful 1n‘

encouraglng -.natlons to adopt preventlve measures in certain

8 Restatement (Third) of the Foreign Relations Law of the.
. USA n.2. : o SR S o '
9 Ibld :.

102



:rareasrof'oonoerhvto the internatiohal‘environment. Such
'iincentives;will be7minimal, however, with respeot to global
.f-warming_ﬁor-several reasons.'_Firstibphysical damage to many
nations’of the world will result if global warmihg_effects
.occurf(rising»seallevelsr drougﬁts,'chahged weather
patterns,‘etc-Y Secohd the cause‘will not be traceable'to
pa 51ngle natlon or a small group of states, making'
1nternatlonal legal precedents unllkely models for 1mpos1ng
l;ab;llty._ “Flnally, 1f global cllmatlc change does occur |
lb(and‘traditionally damage must occur-beforemllablllty can
attaoh)p'monetary damages would-not‘compensateaadequately
~for the‘damages-sustained. ‘No:amount-of mOney.will allow a
nation:to purChasela more favourable,weather'pattern; a
oooler:climate;-or adeduate‘rainfall. | .

| A neweapproach'based on:cooperation rather than
liability is needed to respond.tO'the.probleh of global
warﬁing-' An 1nternatlonal convention could start w1th
.pertlnent tradltlonal pr1nc1ples of 1nternatlonal law suoh,
faS'Prlnc1ple'21 of the StockholmeDeclaratlon,_pr1nc1pleso
‘from oase.law,lincluding the Corfu.Channeerase and the
';Trail‘Smelter7Case;_and principles from treaties and'
customary'law' These principles should be recognlzed as

spec1flcally pertlnent to the problem of global warming. In

10 Trall Smelter Case,'3 Rep. lnternational;Arbitration_ﬁ'
Awards 1965 - ' o o S
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addition,_any-international convention should provide for
_the establiShment of institutional channels of-consultation,
information:exchange-and monitoring Compllance could be
encouraged through the development of. alternatlve energy_
sources,andythrough low—cost_prov1s1on of such energy
1sour¢es'to'less developed nations. i | |
| 'An 1nternatlonal convention should be global in- scale,
.as bllateral and. reglonal efforts may be 1nfluenced by
'polltlcal conSIderatlons, In sum, the pr1nc1ples of state
Tresponsibilityfand liapbility for harn provide a useful
‘startlng p01nt for deallng with the 1ssue of global warming.
Yet, 1nternatlonal cooperatlon w1ll prov1de a more effective
'l solutlon to the problem than will the threat of llablllty
The cooperatlve approach advocated here does not deem'
ex1st1ng 1nternatlonal law 1rrelevant however; Instead it

presupposes such a system and calls for its reinforcement.

The cooperatlve approach also allows for the pOSSlblllty of

funllateral domestlc procedures, 1nclud1ng adaptlve,
hmltlgatlve or preventlve options. i1, These domestlc optlons,
~as well as suggestlons for coplng w1th the problem at the
1nternatlonal,level, will now be explored.

N iIn'thé light of the above arguments:let us now_aSSess

the FCCC. ’Thevreal significancelof this downgrading_of”

>d11 lGleick, P., Global Climate Chanqe and Internatlonal'
Politics (London, 1991), pp.18-19. :
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.'environmental concerns in the legal discourse'appears upon
.readlng the penultlmate draft of the Framework Convention on
Cllmate,Change, submitted to the last sess1on of that
'_Convention's.Intergovernmental Negotlatlng Commltteef In
'.the Preamble of the draft omne finds‘language spelling out
the rev181on1st re- 1nterpretatlon cof the pr1nc1ple of
env1ronmental respons1b111ty of States in its crudestf
_vers1on...Indeed the preambular paragraph Wthh recalls_
' Prlncipleng_and»contains a bracketed clause adding that
faccordingly.,,'environmental conSiderations should not bed
used asua.pretext for interference in the internalpaffairs

of_developing countries".12 This disconcertingly_frank'and>
ﬂcynicalrre;interpretatiOn oflStockholm Principle Zl(
proposed by India and China, .showsvlittle-concern for
ipreserv1ng even the appearance of loglcal con81stency and"
‘formal legal reasonlng Inferrlng a rlght to ecologlcal“

‘non- 1nterference from the pr1nc1ple of respon51b111ty ofp

. States- for transfrontler ecologlcal damage 1s, in ‘fact, the
negatlon of the very essence of: that pr1nc1ple,'which'
logically and necessarily implies the existence of certain

llmltS to natlonal soverelgnty

Although we may re301ce that this preambular clause was‘

12 " Report of the Intergovernmental Committee for Negotia-
- tion of a Framework agreement on Climate Change
Concerning the Work of its 5th Session (Part I), New
AYork DOCA/AC 237/18 Part I) (10th March 1992), p.24.
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not 1ncluded in the flnal text of the Cllmate Change
Conventlon, the paragraphs whlch replaced 1t achleve theh
,same'resnit,valbeit‘in a more subtle_way. In its final
: adopted versiOnvthe Preamble nO-longer'expiicitly refers to
.Princip}e 21 of the Stockholm Declaration, but:only.to the
‘pertinent provisions’ of that Declaration--(Some States
obviously do not consider Principle 21 to befall'that
hpertlnent to the issue of global warmlng) : The'Preamble
treproduces-verbatlm the principle of respons1b111ty as 1t
-appears in Principle 2 of the Rio Declaratlon.

.Thus; the;Framework ConventiOnron Climate Changed
'.sanctions the.silent demise oftthe.principle of the
:‘responsibiiity_in its classical, Stockholm Version. ~To .

_complete’this:revisionist exercise, the following preambnlar

'.c1ause of the Convention yet again: "reaffirm(s)i the

pr1nc1ple of the soverelgnty of States in international
cooperatlon to address climate change W13

The precedence of natlonal economic development
-pOllCleS over natlonal and. 1nternatlonal measures to check
climate change.ls also stressediln several operatrve
'<proyisionsvof_the,ConVention,'which pro&ide, inter alia that
such'measnres“should'be~integrated with*national_

development’programmes' (Article 3(4)), and should take(e)

13 UN DOC A/AC 237/18 (Part II)/Add 1 (15th may 1992),
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_ into accountxthe need to maintain strong and sustainable
g economic'grthh (Article 4(2) (a)). |

| Artlcles 2-4 -and Artlcle 11 of the FCCC Wthh are very’
'cru01al to th1s analysis are prov1ded in the appendlx - Now
an effort w;ll be made»to analyse-the 1ntr1cac1es’of
_implementation ofvthe_intent of theseﬂarticles;

f'The4CLimate'Change‘Convention,'is an umbreilavagreement
~which takes intO'account.the cardinal principles on which -
actlons to mltlgate the causes of global warmlng are to. be

taken. However by its very nature the Conventlon has major

- weaknesses é»omission of specific actions or commitments--_

'.that_are'applicable to the parties1to‘the Convention
Hence, there will be several problems and pltfalls in the
1mplementatlon of the Conventlon :

It w1ll be useful to review the compelllng reasonsp
behlndrthe:Conventlon itself, because these w1ll provoke
'factlons that are likely to be taken under the Conventlon
The sc1ent1f1c ratlonale for global warming is not based on
.any recently dlscovered theory or phenomenon Over a
':century ago this possibility was researched and put forward
bpby Arrhenlus, a Swedlsh sc1entlst who saw the effects - of
1ncreas1ng C02 concentratlon in the atmosphere vHe'had
bbased hlS studles on the greenhouse effect

Polltlcal and publlc attentlon was focussed on this

poss1b111ty only towards_the end.of the 808; largely_as a -
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‘result of the severe drought in North America in 1988,
'affectlng the farmers cross the contlnent.- The fact that
the fourfwarmestfyears of this century in North America
'oocurred during the decade also was a-oause.f

Then a flurry of activity took place, With_expert

testimonies in the US House Representatlves and. the Senate,_

'and a snowballlng of attent1on on the issue all over the._'

globe. ThlS background is being mentloned because not only_
are the developed countries respons1b1e for the 1ncreased‘
_fooncentratloncof_greenhousergases (GHGs) in the atmosphere,d
'but'also.have high levels of per.capita.fossil fuelsv
oonsumption.’fThey-are clearly in the strongest position to
'v,reduce_emisslons effectively and rapidly.

The. implementation.of_the-Climate Change Convention,
etherefore,-rests on the initiative»the developed'Countries
' take in the comlng years This’in‘turn 'wlll‘depend on.the
polltlcal consensus that the developed countrles re able to
achieve on' the issue. The spirit of "the debate that tookl'
'place-inbthe runup to Rio and resulted in several 1mportant:
.features‘being.included in.the}Climate Change ConVentlon,
.therefore, cannot die now. It needs :differentﬂfocus where
a country or groups of countries has to‘accept and implement
‘ Speciflcloommltments to reduce GHG emissions.
d_The-dincreasev’in_ GHG concentratlon -s1nce the

apreindUStrial‘era (1750-1800) has been substantlal . For
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iﬁsﬁancé; in>1990,_as reported by the Intef-Governmentalf
Panél onlciimate Change (IPCC)_, Co, concentration had gone
lup from‘280-parts:per‘ﬁiliidn by volume (ppmv)vtQ 353 ppmv,-
at a“fatebof 1;8'ppmvva year.} The concentration of methane
_btob-héé,incfeased from 0.8 ppﬁv to 1.72 ppmv. - |
1Choioflopfocarbons (CFCs), which were non existent in -
the preihduétﬁial timés and introdﬁced in the 20th century,
have réaéhed.leveis’of'unaCceptably high Concentration and
»are‘increaSingﬂrapidlyf - CFCs have.a Véry high globél
Wa¥mingiPOten£iél;.butvfortunatelyiﬁhese_wiil be phésed out
quite.rapid;y in two dééadés with the implementétion of the
-MontrealiProfocol; | ' o | |
jHowevef; much the déveloped éountfiés résistf
disdussigﬁs dn iifest?les, it is.obVious that.if
"satisfactory_progress,is to be madé;in phasingiout GHGS}
lifestylés have be changed urgénﬁiy.v’Thése‘dovnot
.vnecéssérily'imply‘a'drép in living standards of;a sacrifice
:of,ﬁagilities-and serVices that thé most.prosperous natioﬁs
enjonvaut sbme’change will be essential. vFOr_instance;-
greétef.uéé of public trahspbrt:Qf'reneWAble,enérgy
technologieéHaﬂd the impieméntaﬁioh df.éﬁergy efficient
_measures, seﬁérai of Whiéh aré feaéible evenvtdday, but'are 
'_being.deiayéd_és‘a result of institutional,-priéegrelated
- and atﬁitUdinal'barriers. Removing‘theSe barriefé,Will take

political leadership ‘and courage'of an unprecedented level.
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Without any‘leadlfrom the largest pollnters of.the
vworld;‘it is-unlikely-that any progressvwill“be made
’ worldWide in_limiting_emissions.' The recent announcement by
the U. s, vPresident Mr.Bill Clinton on the'eve:of Earth
dDay,fcommlttlng the country to a roll back of ‘emissions
during 2000 to.the levels that existed in 1990 is an
encouraglng start. But the steps.to achieve the target have
:fnot yéﬁ been spelt:out-and'Will undoubtedly call for:
negotlatlng several ~political mlneflelds of attltudes and.
| value systems of the citizens of the U S. and several other
developed countrles.d

The early'and effective implementation of'thevClimate
'oChange Conventlon depends largely on the emergence of_"
bcourageous leaders who can convince the publlc that changes
are 1nev;table 1n'the interests of the globe as.Well’as
theirdown; The U.S. will naturally have to prov1de a vital

lead in brlnglng this about.

'The Other'Half
As far as the developlng countrles are concerned, hard
v.negotlatlons and rlgorous analysis are extremely important
1n,draw1ng up the agenda for the immediate. and short term
h-futurefv As per the Climate Change»Convention,'the developed“
vgcountriestmill.meet full incremental cost. and provide'
.technology for mltlgatlon measures adopted by the developlng_

countr;es.' Th1s pr1nc1ple appears s1mple in deflnltlon but
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is extremely complex in interpretation. Undoubtedly,

thereare'going'to be several disputeston what constitutes

"lthe agreed full 1ncremental cost

vFlrstly,_the issue of ]01nt products is relevant -and
will,.therefore, be ralsed while deflnlng such. incremental
:costsll~Forhinstance, most actions to mltlgate global
’-environment]effects,'also address'the-local'ecological
_problems Consequently, in assessing*the-incremental cost
to be prov1ded by the developed countrles,.these local
benefits w;ll logically havevto be deducted, ‘Agreement on
the valuerorceven the_eXistence of.Such-benefits'Will”elude’
lthetnegotlatorsifrom'both the North and South.

On the other hand, there will be a largevnumber of
'expenses that are relevant to ‘the Conventlon bnt which'the
‘ developed countrles may w1sh to ignore, partlcularly if the
developing countries are unable to provide-solid‘analysis
A-and present a convincing'case Some of these cost Wthh

'fall in the category of bulldlng capac1ty expense 1s v1tally
: lmportant in serving thevlnterestsvof the developed_
,countriesw | | - | |
The developed countries’ will prefer to view the
'-1ntroductlon of new technologles merely as a case of
mechanlcal'qulckflx. This is an extremely 51mpllst1c
_approach, becanse,>nev, sophisticated technologies_cannot

~work in the absence of appropriate infrastructure, skills

111



~and inetitutional_arrangements.i All of these are complex
:andfcoetlyvin‘termsfof resources and timer lConsequently,
fteChnological‘upgradation‘tO'reducenGHG emissions will
.requirelextensive investments inmbuilding_human and
infraetructural capacity. |
Unfortunately,_Very few develoning countries have
vundertaken rlgorous cost analysis. A ccnvincingfcase cannot.
"be made On the ba81s,of rhetoric or a statementvcf general'"
principlee; Herein lies the biggeSt challenge for
develcping_ccuntries, who'cannotlpossible undertake this
'kindcof‘researchcanc analYSisvwlthin’their own mlnistries-
handVdepartments. The basic requirement,atherefore,'is to
.see‘that nct cnly is:the capacity'tapped ana utiliéed

wherever it. ex1sts 1n poor countries, but also to ensure

'.that it 1s enhanced rapidly to deal w1th future challenges

»The.Tata Energy Research Inst;tute (TERI)-had organised
| a postQUNCED'internatiOnal seminar on "Envircnmentrand
-Develcpment Policy IesueS'in Asia" ln'Octcber'1992,-in which
- some cf the subﬁects,were related to the Climate Change
'COnVention'and its implementation. In the recommendations
of the Conference it was stated that' "Therefis.a markedv
-asymmetry between 1ndustr1allsed and developlng countrles in
thelr respectlve capacity for formulatlng 1nformed andl
'cogent pos1tlons during the negotlatlng process. The

vasymmetry in capac1ty may have 1nfluenced the outcomes of-.
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.nthe negotletlons leadlng to the Rio agreements The
f:agreements themselves were negotlated in a relatlvely short
period of time with the explicit objective ofvadopt;on t the
.UNCEDQ. The whole process extended to little more than a
'year;.’This was ‘too short period-for buiiding np
institntional:capecities in the'several-diseiplines which re
fgermane to formulatlng negotlatlng pos1tlons |
Domestlc capa01ty needs to. be bullt in the relevant
scient;flcsdlsc1p11nes, 1nst1tutlons, as ‘well as skills’ in.
._poiicy_aneiysis'and.policy making. ‘This proeess.must
':commenee expeditiously and invelve_the greateSttmeasure'of
’international cooperationvbetweensinduStrialised'end
.de§e10ping‘ceuntries en the one hand and developing
'-countries_themSelves on the othet.‘ ThevfutUre_Course ef
negotiations must allow for this process of.get;sufficiently

under way."1% "

Study OfaprOgress of‘Intefnatienal Envifdnmentalt
Law: From Stockholm to Rio IR '

'.Nowﬁletens'focus out attention on Rio DeclaratiOn on
_Envirenmentnand‘Development in;order to’assess thee
.develepment’of international law and legal regimes since the
Tstqckholm Deelaration.. | | | |

14 Pachauri, R.K., "Climate Convention: Problems and
" Prospects", The Hindu Environment Survey, 1993
~(Madras), pp.53-54. L
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fThe Rio Declaration on Environment'and Development-is
the one prodncedof UNCED designed preCisely to'embody riles
and principles of general and-universal_natureato govern the
‘fnture,oonduotkand cooperation of States, and forms the
focus ofrthiS'studyo Its prOvisions.areﬂanaIYSed againet
‘the background of those of two earlier declaratory
~instrnments.of a universal nature,-elaborated_within‘the
'institutionai framework.of the UN: the Stookholm
-Deolaration ‘adopted by the UN Conference on the Human
hEnvironmentdKUNCHE)'ln June 1972 and the World Charter for
.NatUre, adopted by the UN General Assembly (UNGA)vin October
1982 a Analys1s of the RlO Declaratlon necessarlly entallsp
'also a cons1deratlon of the notion of .sustalnable'
development' which forms the basis and also pervades ail

_other 1nstruments adopted by UNCED, namely the Convention on

-,Cllmate Change, Convention on Blologlcal'Dlver51ty, Agenda_’

_ 21 and the Statement of.Principles:on Forests. However the
FSCope of the study is limited to the_FCCC,_an.analysis:of
whioh:has'been already:done in earlier pages

ThlS study raises 1nterest1ng questlons as to how
;progre331ve"the development of 1nternatlona1 env1ronmental’
’1aw_reailydls—to-use a term from the UN Charter, which is
_both}a-prescription for aCtionvand'a.statement'of.faith in
‘theh;pIOQreSS' of the rule ofvlaw‘in the international

-tommunity. It is obvious from their drafting‘history, form
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and content - that the Stockholm Declaration, World Charter
for Nature and Rio Declaration each belong to the realm of

. soft law.

'Thevétbékhéim Declaration

| 'Althdugh Maﬁriée St?dng-e,atvthét time Secreﬁary—

Generél:bf the UNCHE - had initiallY»recbmmended to thé'
  UNdHE:PfépafatdryvCommitfee.that the Stockholm Conference

’ shoﬁld adopt,a declaratiéﬁ laying den'rights'and'
leigatiénSvof_citizens and governmenté with régard'to the

‘preéerVaﬁion:ahdlimprovement of the hﬁman thirénment,l5 it

 became clear during the dréftihg proéess:that many

go&ernménts_wereghoétile to his idéas as to the scope and‘
legai staﬁﬁé-of_the proposed declaration embodying generél

prindipleé'éiéboféting the.rights and dﬁtiés of States»With_
»respéct td thé'énVifonmént‘,‘they werévnot'prépared to govs'
.fafjaé to;éCqépt the eiabofation of a legally binding

16

- instrument ‘They pointed out that by its very nature,

Lhe‘DeCIaration should not formulate legally binding
 provisions, in particular as regardé relations‘between'

' States and individuals, or as between the latter.'

15 UN DOC A/Conf 48/PC/2, Para 16 (1972) .

16 John;'LewiS, "Drafting History of the Stockholm
‘Declaration",; Harvard International .lLaw Journal, vol43,
‘no2, pp426-7.. : A o
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The‘Stockholm Conference eventually opted ﬁor a none_
”bindlng deolaration of principles, reflecting commitments of
a politloal"and‘moral,'rather than of legal nature; a
| documenthembodyingfthe aspirations of the world“s.people for
.a'better environment, rather than imposing specific
'obligations;on governments in order to fulfill those
haspiratlons: .Yet notw1thstand1ng its non- blndlng
'oharacter the "Stockholm Declaration is. generally regarded
as the foundatlon of modern 1nternatlonal ‘environmental law
Desplte its amblgultles,‘the Declaratlon eventually acqulredv
not only moral and - polltlcal Value, but some of the
_.prlnc1ples lald down in it are.now_consrdered aslpart'and
‘paroel'Of general international law'and_as binding on
ggovernments, independentrofhtheir specifiofoonsent.- In
- particular, Pr1nc1ple 21 has evolved into hard law.

Moreoverv the Stockholm Declaratlon has served as a
bas1s for- the subsequent development of 1nternatlonal
env1ronmental law in the- form of numerous bilateral and
multilateralbconventions-and other'legally binding
’instruments;: Numerous principlesdand eonoepts which were
h firstiartlculated in the StoCkholm.Deolaration were .
subsequently”inoorporated not only in the preambles of
‘international environmental treatiesf but also in'certain
» blndlng prov1s1ons, ‘and even in the'constitutionShor‘other

-prov1s1ons of ‘domestic law. of various States
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"World Charter for Nature
‘'The need for a legal 1nstrument of -a unlversal nature

setting forth in generaL»terms,,the env1ronmental.r1ghts

and obllgatlons of States under 1nternatlonal law not’ only_

vlnter se but also in relatlons to 1nd1v1duals, and to future:
vgeneratlons, or_even to other species and the planetyitself,
s Along4standing:Subject of scholarly.debate, .
From time - to time, this debate has_ste'impact outside

academic circlés:andw*spills.overf in the real world of
diblomacy‘and;international'law_making.. Buttit.hardly eVerh:
'seems”to leave more than a few ephemerai ripples on the
»Surfacefh__ | |

N -Asvthejstockholm'Declarationrfellhshort'Of'theh
':expectations ofienvironmentalists and iegalvscholars,_theyy
vowed to try”again The second attempt to’draw-up a world
env1ronmental charter was spearheaded by the World
Conservatlon Union (IUCN) Wthh convinced Zaire to put the
matter on the agenda of the UNGA. At the'Session of a
hSpec1a1 Character of the UN Env1ronment Programme (UNE?)'d'
hGovernlng'Coun01l held in Nairobi 1n May'1982 to mark the
tenth annlversary of the : Stockholm Conference, President_
'Mobutu of Zalre announced that hls‘-lnltlatlve was nearing_
'adoptlon by the UNGA ‘and harangued the governments assembled
in Nalrobl in the following terms "The days of the Alaw of:

the'jungle' are,over.' All respon81ble people on earth have_f
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a dutyjto'defend-the global heritage, as well as the peace
in which-they'live, against the- 1nsat1able vultures who will
not heSitate to destroy andvpollute for personal,proflt" 17

The:World Charter of Nature;18 which was adopted by the
‘UNGAva_few;months after the UNEP.Special Session,
‘Constitutes another laudable effortfto.formulate general
pr1nc1ples of conduct  for. States and 1nd1v1duals, butﬁits
scope 1s llmlted to the conservatlon ~and use of llv1ngv
"fnatural resources, and it does not purport to have any
.rgreater7legal'effect than the Stockholm Declaratlon; Though.
the UNGA urged that "the pr1nc1ples set forth in the Charter
.shall be reflected in the law and practlce of each State, as
| well as_at the:lnternatlonal level', the various prov1sions
:~ofhthefCharternput-as”mUChremphasis on_the duties of
'.lndiViduals as on those of governments who farl to clearly
1dent1fy thelr addresses and specify thelr respective

respon51b111t1es

fThe BfundtlanddReport

jA.few years later, the World Commission on'ﬁnvironment‘
and'Development (WCED) added its v01ce to that of earlier
‘advocates of unlversal legal 1nstrument and proposed to

17  As quOted in UNEP's periodical (1982); Uniteria, no.2,
p. 13. ‘ ' -

18  UNGA Resolutlon 137/7; UN Doc A/37/51/(1982).
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'ooneolidate.and,extend relevant legal principles in a new
'oharter torguideystate behaviour ln the transition-to‘
'.sustainable”develOpment. At preeent;-internationall
_environmental“law’is ecattered'throughout numerous
 conventions andlother instruments, all of.which'are limited'
in scope and only deal with ecological issues in a sectoral
'pieeemeal fashion} The WCED was’clearly'aware‘of_the need
; to_strengthen,tbie shoddy edifice by further elaborating and
afrirming number of general- legal pr1nc1ples in the field:
of env1ronmental protection, Wthh would constitute ‘the
keystone-of the_system of ;nternational environmentalrlaw;
'The}WCED)'therefore,'recommendedotnat'the UNGA “commit
'litéelfl_toithe‘elaboration of’a‘uniVerSal declaration and,
'5ultimately, a global convention on;environmentalfprotection'
and sustainable development v Tovthis end' the WCED had
mandated a ‘group of emlnent experts on env1ronmental law to
- draft a set of" legal pr1nc1p1es ‘which ought to be in place
'ynow or before the year 2000 for subm1881on to the - UNGA
'Unfortunately these principles, althongh very'carefully.and
skilfully7draftEd by eminentvexperts from North and South,
:were never serlously cons1dered by the UNGA nor by the

',Preparatory Commlttee of UNCED 1et alone by the Rio

f'Conference 1tself

The Rio Declaration -

The,very wording of UNCED's mandate, as laid down by
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the-UNGA in.Resolution 44/228,?a1ready indidated_that this
_ third.aptempt‘to:elaborate fgeneral rightsrand.obligations
xofdstaﬁee}, Was.doomed to faii since the UNGA only half—
’heartedly greed to have UNCED “examine the fea51b111ty of
such an exercise. |

' -What"then-is the:iegai.signifioanoe,of the Riod
”peclaratioh?_ ﬁas any progress been‘made since the Stookholmd
_vDeclaration and the World Charter for.Nature_ih-oodiinng.
generalirights.andvobligations of States with respect to the
proteotion of theaglobal environment?" Does:the Rio
'Declaration,rhowever \soft':it,may be,'contaih any
'dpriﬁcipleSIWhioh could-evolve into hard law’] The Rio
'Declaratlon19 emerged from the last UNCED Preparatory
Commlttee meetlng in :New York under the headlng pr1nc1ples‘
relatlve ‘to general rights and obllgatlons and was adopted
vfunchanged by'the_Rlo Conference. It is a far_cry from the
‘doriginalaaﬁbitions of the proponents of.an'*Earﬁh Charter',.
who;hoped that‘UNCED would adopt‘aadeolaratory instrument
whose moral and political authority would be equivalent to
- that of the Unlversal Declaratlon of Human Rights.

The-Preamble of the Rio Declaratlonbsolemhly_

Treaffirms!rjthe Stockholm_Declaratlon and asserts that the
Rio DeclaratiOndis “seeking to build upoh,it'}- However, - the

‘19 UN Doc A/Conf. 151/5 (7 May, 1992).
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operative_proVisions in fact proceedﬂtovunravel the
Stockholm_beclaration, which ltfironically was pretending to
‘;reaffirm The UNCED Secretarlat = concern to avoid a
,s1tuatlon where countrles w1ll re- argue documents llke the
Stockholm Declaratlon or. ; the World Charter for'Nature'
'.and “not - to go behind the basellne of those documents'

obv1ously fell on deaf ears.

_30verlgntyvversus,Responsibility

‘The fundamental principle of‘Stateiresponsibility for
’transhoundary_environmental harmv— enshrlned'in_Principle 21
of théiStOckholm Declaration_is.regarded by most_scholars as.
| part'of:CuStomary international lawﬂi.AlthOugh_worded in a
general,;even vague way, Principle 21 is clearly-formulated

as a legal principle which could be interpreted and applied

in concrete s1tuatlons through 1nternatlonal mechanlsms for -

'dlspute settlement It descrlbes llmltS to natlonal
soverelgnty,,and thus 1mposes llmltS on the pursult by
States, of economlc growth and development In strlklng a'
vbalance between natlonal soverelgnty and env1ronmental
lrespons1b11ity, Principle 21 of the Stockholm'Declarationv
first affirms'that: States have ... the soverign rlght to
.exploit their own‘resources pursuanthto their.own
_'environmental'policies, but this'principle of soverignty»is
Adjuxtaposed w1th and balanced agalnst the pr1nc1ple of

' respons1blllty The latter pr1nc1ple 1mposes on States
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- the responsibility to ensure that act1v1t1es
within their jurisdiction or control do not cause
damage to the environment of other States or of
areas beyond the limits of natlonal jurisdiction.
'What,havaecome-of this pr1nc1ple<of respon51b111ty‘in'
.thejRio_Declerétion? The fact that a clause, virtually
~identical to Stockholm Principle 21, can be found in

Principle 2 of thesRio.Declaration,_appearing at the

beginning of the Declaration and not in the 21st place,

- gives canse,for-optimism( but ‘a closer reading of_Principle
2 reveals’a_skilfully masked step backwards. -The Rio text

is not identical to the one adopted in Stockholm: the Rio

version of the principle of responsibility stipulates that:
‘States have ... the sovereign right to exploit
their own resources pursuant to their own

':env1ronmenta1 and developmental pollc1es (empha81s
- added) . ‘

an addltlon of two words Wthh is anythlng but innocent.
,The stronger empha81s on development in this new vers1on
_ upsets_the delrcate balance struckiln Stockholm between the
Asoﬁerergn‘nseooﬁ national resources and the duty of care for
the-enVirOnment.' | | ‘ |
in_the;StookhOIm'Declaration,.the,sovereign rightfoﬁN
Ststes to”exploitvtheir naturallresources Was affirmed iﬁj-
the context of their ‘national env1ronmental pollc1es givingr
“a more ecologlcal colour' to the pr1n01ple of sovereignty—

over natural resources (which was orlglnally establlshed in
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a primarily economic context. This environmental colour is -
- 'now neutralized by thegparallel stress on national
idevelopment pOllCleS | After Rio, a State's responsibility
- in the exerCise of its sovereign right to eXplOlt its
inatural resources will no longer be measured first and
forémoStfin:terms-of itsvenvironmental policy obligations,
which‘are”nom'explicitly subordinated to'the dictates of its
aveconomicgdeveiopment policy. ‘This issan.indirect result-Of'
‘.Northlslréfusal-to agree to‘concretisedftransfer of
';findncial_andftechnological reSQurces.to the south for -
impiementing adaptations.  to environment' friendly
:technologiesrin the field of industrY} as also‘North's'not

',addressing the baSic»reasons behind South's debt burden.

Liability and Compensation

As UNCED has qualified and weakened the prinCiple of

",State responSibility for transboundary enVironmental harm

" there can be little doubt that it has failed completely to
meet the recommendation ofustockholm Principle 22 to:
developtfurther the international law regarding
liability and compensation for the victims of
. pollution and other environmental damage caused by
" activities within the jurisdiction or control of
such States to areas beyond- their jurisdiction
(emphaSis added)
Against the background of Stockholm PrinCiple 22, ‘and

two decades of progress1ve development} of international'
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.environmental lawrwhich never squarely addressed the issue
of liability,‘PrinCiple 13 of the Rio-Declaration appears at
’best as an utterly meanlngless and gratultous exhortatlon-
at worst as yet another regres31ve prov151on. Pr1nc1ple 13
| provides'that: |

States shall developbnational_law'regarding

liability and compensation for the vitims of

~ pollution and other env1ronmental damage (emphasis
- added), .

thus completely’remov1ng the 1ssue of compensatlon for -
11nd1v1dual v1ct1ms of env1ronmenta1 harm from the amblt of
vlnternatlonal law._ As regards-thevllablllty of»States under
international law, Principle l3 stipulates that the rules of
_1nternatlonal law to be further developed are - those:
: regardlng llablllty and compensatlon for adverse effects of‘
env1ronmental damage (empha51s added) thus 1mp11c1tly
qualifying the notion of “damage to the environment' in
‘ principlegzgt.In thisrperspective the pious exhortation to
States to “cooperate in an expeditlous and more determined
1manner'itoifdevelop further‘,internationalplawtin this field

seems altogether cynical. .

'fWhere is‘the Future'for InternationalvEnvironmental Law?
The new 1deology of sustainable'developmentl mlght

undermlne the autonomy of env1ronmental law as a body of

.rules_and standards de81gned to restraln and prevent thev'

~environmentally destructive effects of certain kinds of
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econonic.aCtivity There may even bé' some reason to fear
~ that the Rio Conference constltutes the beglnnlng of the
pdecllne of 1nternatlonal env1ronmental law as an autonomous'
'branch of 1nternatlonalvlaw, as a body}of ,1nternatlonal
juridical ‘norms whose purpose is‘to protect the
:_environment'.b | | o |
hiThe{Riovheelaration; elahOrated pursuant  to UNCED's
'fmandate_from theiﬁNGA to “promote the further development £o
'linternational:environmental lawl; does_not'evenfuse the term
;international-environmental law! and insteadtthe final
.Prlnc1ple 27 callspfor “the further development of
1nternatlonal law in the field of sustalnable development
The new - “international law of sustalnable development'
-presumably.comprlses thoseprnles of law untll now understoodv
to constitute'international environmental law, mixed in with
variousfstrandsvof'what was formerly described as
5international*development law.._Thue,.international
environmental’law risks being_reduced to a mere appendage of
international development law and subordinatedvto economic
g ratlonallty » | | |
Chapter 39 of Agenda 21 prov1des that “the further
'developmentpof international law on sustalnable development'

will have to pay *epecial attention‘to the delicate balance
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betWeén'enVironmental and development concerns'?9  wWhat does
this ~delicate balance' imply? _Clearly_it means
international environmental law must be “rebalanced' to take
. better account of the priority’of economic development over
environmentalvprdtection. A few paragraphs later, Agenda 21
flatly states that:
~many of the existing ‘international  legal
instruments and agreements in the field of
environmental law have been developed without
adequate participation -and contribution of
developing countries, and thus many require review
"in other to reflect the concerns and interests of
developint countries and to ensure a balanced
~ governance of such instruments and agreements. .
It is ifOniCFthat'while the legitimacy, indeed the very
existence of-internatidnal'environmentalvlaw as'anv 
independent'branch,of international law, a critical
diécipliné standing in a dialectical relationship to other -
branches of international law, was being called into
question, some UNCED-participants continued tobmake pious
statements'of faith in the further'deVelopment of
international environmental law. Thus, the representative
of Canada suggested that the newly established United
NationSCCommission:on Sustainable Development ~could
,negotiate an Earth Charter'. “International environmental

20 "Agenda 21,vChapter 39, "International Légal Instruments
and Mechanisms", UN Doc A/Conf 151/L3/Add.38, p.4, para
15 (11 June 1992). ' -
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law, luckily,:still has true believers.v'And in the final
'analysis.such'beliefs have come.true despite pitfalls.
However for contlned ex1stence of 1nternatlonal'
env1ronmental.law as a dlstlnctlve branch of. 1nternatlonal_
dlaWjand.the;successful implementation of international legal
' regimes on environmentalbriSk'management onda global scale,
we need visionary national'political'leaders. Extra-
A_ordinaryichange:is possible whenlenough courageous people
f-grasp the need for it and become willing to act. A few
,years ago, few ‘envisaged that democratlsatlon could sweep so
rapldaly across so much of the world NOW'the questlon
rema;ns,'who will lead an 1nterventlon‘aga1nst our
_collectiVe.denlal of env1ronmental threats? tho will be’the,
vGorbachew:or'FfW. de'Klerh of the Environmental Revolution?
We can cho0se to downplay the'dangers‘of the.trendsrnow‘
unfoldlng and muddle through a while longer But this
.'denlal will lead us to the apocalypse Building'a
'sustalnable world w1ll ask a lot of our leaders and
.h.ourselves. _But it is within our reach, 1f'we choose to take
on the.challenge;b Otherw1se as Sara Parkin-of the U.K.
‘GreenaPartY'observed “our numbness, our silence, Our-lack_
of outsage, could mean we end up as the only spec1es to haveg

o mlnutely monltored our own ex1st1nctlon "
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CONCLUSION

hTheﬁchanCes for‘speedier.international cooperation on
.climatedehangefare clouded by the'faCt.that the largest
single contributor to the.problem,.the.United'States, is
’.stillﬂresisting\any regulatory regime. Persuading the
. United States to abandon its veto role, moreover, is
complicated'hy the fact that'deepiy'entrenched economic
vinterestsIQnd.ideological principiesnare involvedy. in'
.additionffaVoiding‘a veto coalition of.deueloping countries'
led by_China,VIndia, and Brazil would require_unprecedented'
.mobiiization_of capital transfersvby industrialized
countries for a-global environmental objective in which the
Unlted States would have to play a leadlng role. A
comprehens1ve,-equ1tous and blndlng legal reglme on
- combating ciimate change must take cognigence of the
_interdependence of the_North and the South; herein the role'
of the North led by USA‘becomes more important in bringing
babout North South equlty ' |

Global env1ronmental polltlcs.has entered a new stage‘
..in whlch,the polltlcal stakes for 1ndustr1a11zed and
:developlng countrles allke have 1ncreased As- the costs of -
"env1ronmental degradatlon to present and future generatlons
dbecome-clearer, the costs of'global env1r0nmental and

- resource conservation are also rising for all states.
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_Meanwhile, the 1inkages émongiglobal environmental,
ecéndmic,'aﬁd seCurity issues are becoming_increasinglyv
 apparént.,»Long éﬁd'difficult negotiatioﬁs lie éheéd on thé
iésues.5f,¢iiﬁéﬁe-changeyvdeforestation,“and biclogical
.'diveféityf Bey5ﬁdvthe next‘phase*of negotiations,'oid:
‘issues ﬁhaﬁ[have aiready been negotiated wiil probably have
‘to be ré?iéitéd in response to-changiﬁgiéircumstanées and -
.,demahdsbfor'strengthening enf@rcementrof regimes‘already in
Ve#istehce (dumping of radioactive wastes in thercean, ozone
' protectiop,_and‘international Wildiifé trade) .

- Tﬂreé_bfoad alternative‘strategies havé been'suggestéd
by goVernmehts and analysts for creating and‘sﬁrehgthening
'ﬁhe'neededfglobal envirohmental regimes‘bver-the ﬁéxt-
decadé: | |
_  -A cbﬁtinuation.Qf the political prééeés that has
brought iﬁErémental changes in global dipiOmacy'during the
last two decades | |
'vF  Ah effort to achieve a new levél Of'North—Sduth
;'partnership_dn_both‘economic progress and environmental and
reébufce.cbnservationvto revitalize ehvironmental
cooperation.. |
4_ An attempt to'create‘new inétitutions of gibbal
envifonméntal»govérnanCe>that would;reduce‘the power_dfa
'individUal states to block or weaken éhVirqnmental 

. agreements and ensure that they are adequately enforced.
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- The first poss1ble approach to enVironmental regimes is
. based on continued incremental changes. It would.eschew any
radical ‘¢hanges in either policy framework or institutional
structure atvthe‘global level. . Incrementalism'denies the
need to take 1nto account the interrelatedness of all global
issues and forces, dealing’ with issues on a case—by—case
basis. It assumes that.reasonable progress can’be made on
Iglobal enVironmental challenges w1th1n the parameters of
eXisting global political institutions, diplomatic practice,
and socio~economic realities. It must be distinguished from -
- an approach.inVOlving no.changes,.which is no longer
possible'given increasing threats to the enVironment and
bris1ng popular interest in international action on
"environmental issues. Over the past two decades;
multilateral environmental negotiations have'become more
sophisticated as diplomatic_innovationS'havevminimized some
of the.pitfalls in traditional multilateral environmental
treaties;‘ |

.d.The;increnental change approach~would hegin'in any
'given negotiation by searching for consensus on objectives
“and the intention to share research and to monitor-problems
but without binding.commitments to regulatory action by the
fusignatories}:gThe Clihate Change Convention pledges that the
._signatories abide by only the broad'principles'that would

leave ample room for national discretion in adopting
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 ﬁatibnél plans regarding greenhouse gases and to coordinate
:féseaﬁcﬁ,on.giobal change with one another. Similarly,
ﬁegotiationsloﬁ a.frameWOrk convention'oﬁ World forests 
”rcélled fof]doﬁesti¢ and international'policies that
.'contfibuﬁé to suStainable management.of forests, but those
states most resistant of fundamental change might be
véccommbdated by requiring ho binding'commitments to policy
, Changeé.v_ | | |
R After this stage, agreéménts'inyol?ingvbinding,legal_
vobligaﬁiOnS} such as the Montreal Protocol, cculd be
ﬁegotiatéd on climate change and foreSﬁs,gdepending on the
degreé.Qf sﬁpport for such én'agreement within the
iﬁtérnéﬁiqnal_cémmunity. On climate, there‘will be stfong
»pressuréé.fof such an agreement; on forests, the‘pressures 
are.likely tb:bebéubsténtially lesg.
. ' Abplied to the global warming iséue, the-inéremental
_ approaCh wouidﬂpermit some- progress in‘qurbing-emiésions
reductions ih'the highly industrialized countries and help =~
 to kée§ the.preSéure on tates to Qo farther in‘the future.
It might p£odﬁce'an increase in tree pléntingain the
dévelqping‘céuntries, finanéedbin whbie.or in paft by the
IWéaithy‘éOuhtries.- | |
:But-éh incremental approach would db little tb bind -
developihg coﬁntfiés‘to globalvagreeﬁents for_actioh, thus f

undermining the effectiveness of most environmental regimes.
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The problem'of the’industrializéd states' réluctahce to
divert manr}resources to developingbcbuntries for
'-participation in gldbél environmental agreementé would
‘rémain.unreSOIQed. Climate change; deforestation, ana
biological.diversity conventions might well fall short'of"
what is néedédlto reverse'thoSe'threats, in partvbeéause.of,
v.deyeiopiﬁgICGuntry opposition and the'absénce of any
bcoﬁsénsuéfamOng.the'major'ecbnbmic powers fdr a pian to
suppbrt_fapid_ﬁeChnologicalvmbdernization in the‘developing'
countriés. ‘The United States would continue to be the main -
blocking state( bﬁt not the only one;.in issuésvinvolving
"new and“éddiﬁidhal.funding, |
__Aﬁvincrementai approach tQ envirOnmentalfﬁeéotiations'
vcontinués to1isolate environmental issues froﬁflarger North-
Southvedoﬁomic deVelopmeﬁt-iSsges{_-The Sqdpe of
negotiéﬁioné:WOuld be défined'by_the'ﬁarrOW>bOﬁndaries of 
',.thé envifonhehtéi‘prbblemh as though:thé broadér éontext of -
North—South,ecbnomic relations and the problems of socio-
ecdnomic development ih the South wefe:unrelatedQ
Negbtiétions:on'climate change.focus narrowly oﬁvenerng
: éfficiencyvméQSﬁres; whiie_the impact of trade and financial
_-floWs Qh'developihgfcountry energy'policiesiare'kept'off the
rtable; : | | |
_The'iQCrementél change o?tion’&ould :éflect,reluctancé

. to demand any fundamental changes in domestic economic"

132



étrucfure.lifeSter. It'WOUidbsettle,for quest_progress_
'tbward éfféc;ive.régimes;,On the assumptidﬁ that further'
incrémeﬁts bf progress will follow later. ‘The finalvoutcome
of ciimate'Change-negdtiation reflects past US policy, for
 exampié,'reductions are called for in the projected leve1 of
'globai.emissioné'but not the mandatory stabiliza;ion of -
:muéh less.réductidns in - gréenhouée gas.emiSSions by
industrialized cdﬁntries. | | |
'Thiéfappfoach depends on futufe.étrengthenihg'of
ihitially'weak régimes. But reasohable prjection df'
’greenhouse;gas emiésiOns,'tropical'deforestation, diversity
blosé, of ﬁinc;chemical pollution'OQef the nexﬁ décades,
| however;7would.suggest that an incremental changé approach '
Iis unlikely to build the momehtum necessary to fevefse these
_rSerioué,trends:before.environmental degradation gets much
worse. - | | |
-A secdnd.approach to globalvenvironmental‘regiméé[
calls fofvméjor shifts in thé policies of key industrialized
an@_develpping countries to coiiaborate Widely’pn
fSus;ainébié‘development - what has been cailed a "global
‘bargéin" éfrategy. Developing couﬁtfies have“eiﬁressed_
displeasqre with the term "global bargain", perhaps beéause ”
.iﬁfsuggeSts a bargaihing‘on ﬁnequal terms in whichlthey are
~ bound to lose."In the analysis that follows, therefore, the

'term,"globai pa:tnérshipﬂ is used to refer to new North-
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'vSouth'arrangements-linking global.environmental issues and
economic relations.

bInstead'ofvtrying to separate issues of debt, ‘trade,
financial"flOWS,tand technology transfer from global
environmental“negotlatlons,va global partnershlp strategye
.WOuldemake COCperation on such North—South-economic‘issues a
f‘central,featurefof environmental diplomacy. lt would start
fromzthe aSSumptions that the environment and:natural
resources can-only be conserved under conditions'of
‘-sustainable'global developmentvand that the'present world
economlc system makes sustainable development 1mpos51ble
It also recognlzes the polltlcal reallty that developlng
countrles w1ll‘certa1nly demand-some llnkage between global'
;environmental“agreements desired'by most'industrialiZedn
‘states and. demands regardlng North- South economlc relatlons
The global bargaln strategy thus represents a hollstlc asd
'opposed to ‘an 1ncremental approach to the formation of
- environmental reglmes |
The global bargaln referred to in this strategy would
» notvbe'a_s1ngle all—encompass1ng agreement- negotiated at a
single"conference' HoWever the 1992 UNCED conference dld"
prov1de the opportunlty for North and South to begln‘

dlalogue on how their separate 1nterests can be llnked in.

"»the 1nterest of global cooperation for sustalnable

E development and the dialogue could accelerate the process.
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_ Achieving a North-South partnership, however, would require .
a series of new.arrangements covering a range of issues, all
-of whichvwould probably‘takevmany years, even'given a
cOnscious deoision by key aCtofs‘to pursue'itb |
”tAdglobal partnership strategy would'reqnire that
industrlallzed states dlsplay a new w1111ngness in all
1nternatlonal forums to address the prlmary economic
concerns of developlng states as well as the objectlve
'obs;acles to;env1ronmental and;resource managementlln all"
.countrieso 'it would require.that developing'states -
espeoially the largest and most_important resonrce—holding
States; such as Brazil, MeXico, China;.india'and Indonesia -
~ make tnedr economio‘development plans more environmentally
.responsive tosthe concerns of those inddeveloped countries;_
| ‘JNegotiations_on a North-South global'?artnership would
have to.deal with»at.least some_of:the following common .
interests~and'demands of developing countfies-
'} ' Endlng the. net capltal drain from developlng countries
 to 1ndustr1allzed countries by 1ncrea81ng financial flows to
| the LDCs and redu01ng LDC debt burdens,_
‘Fv Increas1ng market access for developlngvcountry_
,.manUfactured;ngds;
a'f‘PrOViding'acoess onvoonfeSSiOnal terms to energy- ..
.effioient'and other advanced technologies}' | |

- 'Curbing'wasteful high per - capita consumption,
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especraliydof.energy, in the highly_industrialized
countries. = | o |

‘One:obviOusbelement in"global partnership'approaChg
awould be the 11nkage of global env1ronmental agreements with
new arrangements governlng technology transfer and flnanc1al
flows.. That would mean a greater transfer of resources than
that represented-by the Global Environmental Facility (GEF)
- The GEF is'to»have‘a'paltry $1-1.5 billionvover'three years
‘tto dealdwith_ali-global_enVirOnmental'issues - hardly enough"
to touch;the sUrface_of.the_problem of‘making;industry less
.Pollnting.and_more.efficient in a few of.the.middle—income
_and largervlow-income conntries

| An 1ncreased level of f1nanc1al a581stance for -
-:technologlcal modernlzatlon mlght be generated through ar
global agreement to ‘impose new taxes on the combustlon of
‘fossil fuels. Such an international carbon tax would, in
' turn, 'reqUireia neW‘willingneSS'on the part of the wealthy
'Avstates to make substantlal changes 1n thelr own systems of
Vproductlon and consumptlon of energy |
| A global partnershlp approach to reglme creatlon would .
requlre-a'level.of'polltlcal w1ll-to address globali
denv1ronmental problems that does not appear to ex1st NOW.
‘There is stlll strong re51stance in the- Unlted States,
Japanyvand Germany to the~krnds of-resource transfers

envisibned in this approach, and removal of protectionist
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barriers is still blocked by special interests throughout
North America,'Western Europe,'and Japan.; There are
hs1gnif1cant barriers to such a partnership in many,”
'developingrcountries as Well.v The w1llingness 'to raise the
priceiof‘petroleum,rwhich.is necessary to achleve energy
efficiency gains in the developing countries, is limited by
’the fearsxof,weak.states that their politiCal survival‘
:ddepénd on continuing to provide-subSidized energy to urban
dweliers{" | |

Hopes for-NorthFSouthhpartnership approach depend on a
recognition of mutual dependence and self 1nterest among
.'countries, both North and South The highly 1ndustr1alized
' countries must accept the fact that they_cannot solve.global
-environﬁental.problems Without the'cooperationfof~the_
developing countries, The‘developing natiOns must recognize
that they cannotvpursue a sustainable development strategy'
without-the cooperation of the partnership ofhthe highly_
_industrialized‘countries'of the North;*'Very'important also
'pto‘achieving successful partnership ishthe development of
_ more precise.indicators for.measuring progress toward
agreed{Onfgoals; " Some of these indicators 4.for greenhousee.
gashemissions( forest loss, health, and’ education - are
-aireadyein use,'but other measuring blological diver81ty,
marine;poilution»and equity are still being developed.

fsThe,thirdsapproach to enVironmental regimes - global
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environmental'governance - has been increasingly adVocatedg
- in recent yearS.by'unofficial'observers and, more -
significantly}fgovernment officials. vThe'approach.is
founded'on the‘widespread perception that_existing national
and international institutions and international law are
~1nadequate to the env1ronmental.challenges fac1ng the globe
_in thg coming'decadesﬁ” New Zealand s prime ministerh
Geoffrey-Paimer articuiated one of the key principles of'
.this approach when he said that the eXisting system of
_creating new 1nternational env1ronmental regulations through'
-"small~incremental steps,‘each of which must subsequently be
a'ratified:beforerit comes into effect! is mismatched with the
earth-| "fast mov1ng crisis of env1ronmental problems "
- The second princ1p1e of the approach is that the absence of
an-effective enforcement mechanism remains a_cardinal
weakness of the present system. | o |

The- global env1ronmenta1 governance approach suggests
that only far- reaching 1nstitutional restructuring at the
:globalglevel can stem_the tide of enVironmental dlsruption'
eandinatural.resonrce depletion;i ).\ number-of proposals for
,'institutionai.innovations were proposed:in the late 1980s as
the.pacegof global environmental‘negotiations aCCelerated.
What all of the proposals have in:common is the’assumption
”thatlnew“institutiOnai structures.mustvhe'created_to

overcome the resistance to strong international action
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exﬁreseed byenation-states.

rfhe.meét émbitioUs proposal»fof institutional
restrecturing.is.the cali for ‘a global'envirenmental
legislative body with the power to impose environmental
’regulatiohs_pnAnation—states. The idea'Surfaced-at an
vinternaﬁieﬁelvCOnferenCe athhe Hague in_March 1989
Sponsored by_ehe French, Dutch, and Nerwegianvprime f
hinisters. ‘The delegateeudiscussedva propesal fOr a new
United Natieﬁe authority that would both legielate
'en&ironmentalvregulations and impose sanctions on states .
thatffeiledetobcerry them out. No explicit plan for such a -
'bedy'was.paésed} in part beceuse_of dppositien from the EC,
whichifeared that it functions would be:SUppiaﬁtedvby.such a
’bedy.e‘fhe finalﬂdecleration; adopted by twenty four headé
of state;-celled for a UN authority that could take
effeetiye action_"eveh if. .. Unanimous agreement has not
been eChieved"! | - |

Thisvpathbreaking document, which has now been Signed

by‘mofe.then‘thirty nationsg anticipateefa truly .
supfanatiohai iﬁstitution capable ofeoverridiﬁg national
'éovereignty:On matters of global envirdnmeﬁtai concern. The
aécéptaﬁée[bf»such an‘institution,by most Qf“;hee
:induStrialiZed=StateS‘Suggests a significaﬁt.frend_towardv
.:global'govefﬁehce of the environment. The opposition of the

-United Sﬁatee,_the'Soviet Union, Britain, Chinafvand Japan,
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*who arenmore_reluctant to yield their sovereignty over an
issue area as'vitalcas the environment, remains_a'major
obstacle to the reallzatlon of the scheme Another
potentlal problem is ‘the sensitivity of most developlng
bstates-to intrusions by the 1ndustr1allzed world on_thelr
sovereigntyb " The queStion that many developing cOuntries
‘may ask themselves is whether they could count on the

developlng country majorlty to kill global leglslatlon that

'.would not be 1n thelr 1nterests

The global-governance approach, which.seemedrhopelesslyh
1deallst1c only a few years ago, has suddenlylbeen-given
legltlmacy by the support it has received from most
-1ndustr1allzed states. Invthe states that remalniopposed,
however,'oneishould nOt'undereStimate the strength of'
nationalistic resistance to give up'sovereigntyvover
environmental‘policy ' The creatlon of ha globale

_env1ronmental authorlty may be seen as approprlate to ao

“-later;stage of evolutlon.ln global env1ronmental pOllthS.

As political efforts on behalf of such an authority would be
in competition with the more immediate objective of pressing
for aiglobal_bargain, there»is a danger of putting'the

f institutiOnal~cart before the political horse.

Commentsh

The stakes in global env1ronmental pOllthS are . boundb
to 1ncrease further 1n the comlng decade as - env1ronmental'
',:1ssues'such as global climate change, contlnulng rapld urbanh
eggrowth,:tropical deforeStation,_internatlonal battles over

'-Water;.and land based sources of ocean pollutlon are .
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affected by economic development strategles and productlon
’technlques 1n both developed and developlng countrles The
ch01ce of broad approaches to forglng new env1ronmental
»reglmes and strengthenlng ex1st1ng ones involves judgements'
‘about what 1s'pollt1cally feasible as well_as‘dlplomatlcally
“and env1ronmentally effective. |
Somethlng going beyond tradltlonal power pOllthS 1s
‘clearly at work,ln global environmental pOllthS. Global
.env1ronmental issues are not. the product of cycllcal
‘fluctuatlons of national moods but are reflectlons of global
challenges that dwarf the issues of polltlcal mllltary power
and economlc competltlon in their 1mpllcatlons for the
v-future_of.manklnd. Most people able to look beyond the'
.dailycneedsioflphysical surv1val appear to understand that
~irreversible damage to the earth's natural systems and
resources, sone of which would profoundly affect the lives
not only of future generations but moSt.of.the'people live
" today,  is' at stake. The issue, therefore, is‘not whether
.nation?states wlll move towards progressively more’effective'
international'cooperation on global environmental threats
but whether they will doiso rapidly enough.» This would
H_requlre;ahjudicious'ad?mixture of the-globalpéovernanCe

' approach and the global partnership approach.
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Appendix

IMPORTANT ARTICLES OF THE FRAMEWORK
CONVENTION ON CLIMATE CHANGE

Article 2. Objective

The ultimate objective of this Convention and any
related legal instruments that the Conference of the Parties
may adopt is to achieve, invaccordance with the relevant
provisions of the Convention, stablization of greenhouse gas
concentrations in the atmosphere at a level that would

prevent dangerous. anthropogenic interference with the

climate system. Such a level should be achieved within a
time frame sufficient to allow ecosystems to adapt naturally

to climate change, to ensure that food production is not

threatened and to enable economic development to proceed in

a sustainable manner.

Article 3. ;Principle

In thein actions to achieve the objective of the
Convention and to implement its provisions, the Parties shall
be guided, inter alia, by the folloWing}

1. Thé_Parties should protect the climate system for the
benefit of present and future generations of humankind, onthe
basis of equity and in accordance with their common but

differentiated responsibilities and'respective capabilities.
Accordingly, the developed country Parties should take the

lead in combating climate change and the adverse effects

thereof. i
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2. The specific needs and special circumstances of
developing country Parties, especially those that are
particularly vulnerable to the adverse effects of climate

change, and of those Parties, especially developing cquntry
Parties, that would have to bear a disproportionate or

abnormal burden under the Convention, should be given full
consideration.

3. The Parties should take precautionary measures. to

anticipate, prevent or minimize the causes of climate change

and mitigate its adverse effects.. Where there are threats

of serious or irreversible damage, lack of full scientific
certainty should'not be ussed as a reason for postponing such
meanures, taking into account that policies and measures to
deal with climate change should be cost-effective so as to
ensure global benefits at the lowest  possible cost.. To
achieve this, such policies and measures should take into
accounf different socio-economic contexts, be comprehensive,

cover all relevant sources, sinks and reservoirs of green-

house_ gases and 'adaptation, and comprise all economic
sectors. Efforts to address climate change may be carried .-

out cooperatively by interested Parties.

4. The Parties have a right to, and should, promote
sustainable development. Policies and measures tonprotect.
the climate system against “human-ind uced change should be

appropriate for the specific conditions of each Party and
should be integrated with national development programmes,
taking into account that economic development is essential

for adopting measures to address climate change.
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5. The Parties should cooperate to promote a supportive
and open international economic system that would lead to
éustainable economic growth and'development in all Parties,
particﬁlarly develdping country Parties,‘thus enabling them
better to address thevprobiems of climatefchange. Measures
taken to combat climate change, including unilateral ones,

should not constitute a means of arbitrary or unjustifiable
discrimination or a disguised restriction on international

trade.

Article 4. Commitmehts

1. All Parties, taking into account their common but
differentiated responsibilities and their specific national

and regional development priorities, objectives and circum-

stances, shall
(a) Develop, periodically wupdate, publish and make

available to the Conference of the parties,_in accofdance
with Article 12, national inventories of anthropogenic
emmissions by sources and removals by sinks of all greenhouse
gases pot controlled by the Montreél Pfotocbl, and measures
to facilitate adequate aQaptation to climage chahge;

(b) Formulate, implement, publish and regularly update

national and, where appropriate, regional programmes conta-
ining measures to mitigate climate change . by addressing
anthropogenic emissions by sources and removals by sinks of

all greenhouse gases not controlled by the Montreal Protocol

and measures to facilitate adequate adaptation to climate

change,
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(¢) Promote and cooperate in the development, épplicat—
.ion and diffusion, including transfef,: of technologies,

practices aﬂd process that control, reduce or prevent anth-

ropogenic emissions of greeﬁhouse gases not cbntrolled by the
Montreal Protocol in all relevant' sectofs;. iﬁcluding‘ the

energy, transpdrt,bindustry, agricuiture,.forestfy and waste

management sectors;

(d) Promote sustainable management, and promote and
cooperate in the conservation ahd-enhancement, as appropri-
ate, of sinks and reservoirs of all greenhouée gases.nbt
controlled by the Montreal Protocol, including biomass,
forests and oceans as well as other terrestrial, coastal and

marine ecosystems;

(e) Cooperate in preparing_fOr adaptation to the impacts
of climate chénge; develop and elaborate appropriate and
iﬁtegratéd plans fof cbastal zone managemént, water resours.
ces aﬁd agriculture, and fof the protection andf rehabilita-
tion of areas, particularly in_Airica, affected by drought

and desertification, as well as floods;

-(f) Take climate change considerations into account, to
the exfenf_feasible,‘ih their'rélevant social, eéonomic and
environmental policiés and actions, and employ appropriate
methods, for exaﬁple impact assessments, formulated and
determined nationally, ﬁith a view to minimizing adverse
effects on the economy, on public health and on the quality
of tﬁe environment, of projects or measures undertaken by

them to mitigate or adapt to climate change;
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() Promote And cooperate in scientific, .techﬁologicalq
technical, socio-economic and other research, 'systematic
observation and development of data archieves relatedvto the
climate system and intended to further the understanding and
to reduce or eliminate the remaining uncertainties regarding
the"causes, effects, magnitude and timing of climate change
and the economic and SOCial'cbnsequences of various response

strategies;

(h) Promote and cooperate in the full, open and prompt
exchange of relevant scientific, technological, technical,
socio—economic.and legal information related to the climate
system and climgte change, and to the economic and social

consequences 0of various response strategies;

(1) Promote and cooperate in education, training and
public awareness related to climate change and encourage the
widest participation in this process; including that of non-

governmental organizations; and

(&D) Communicate to the Conference of the Parties informa—

tion related to implementation, in accordance with Art.12.

2. The developed country Parties and .other Parties
included in annex I commit themselves specifically as

provided for in the following:

(a) Each of these Parties shall adopt national (1)
policies and take corresponding measures on the mitigation

of climate change, by limiting its ahthropogenic emissions
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of greenhouse gases and protecting and enhancing its green-
house gas sinks and reservoirs. These policies and measures
will demonstrate that developed countries are taking the
lead in modifying longer-term trends in anthropogenic
emissions consistent with the objective of the Convention;
recognizing'that the return by the end of the present decade
to earlier 1levels of anthropogenic 'emissions of carbon
dioxide and other greenhouse gases not controlled by the
Montreal protocol would contribute to such modification, and
taking into account the differences in these Parties' start-
ing points and approaches, economic structures and resource
bases, the need to maintainvstrong and sustainable economic
growth, available technologies and other individual circum-
stances, as well as the need for equitable and appropriate
contributions by each of these Parties to the global effort
regarding that objective. These Parties may implement such
policies-and measures jointly with other Parties and may
assist other parties in cohtributing to the achievement of

the objective of the Convention and, particular, that
objective of the Convention and, in particular, that of this

subparagraph;

(b) In order to promote progress to this end, each of
these Parties shall communicate, within sixvmonths of the
entry into force of the Convention for it and periodically
thereafter, and in accordance with Article 12, detailed
information on its policies and measures referred to in sub-
paragraph (a) above, as well as on its resulting projected

anthropogenic emissions by sources and removals by sinks of
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greenhouse gases not controlled by the Montreal Protocol for
the period referred to in subparagraph (a), with the aim of
returning individually or jointly to their 1990 levels these
anthropogenic emissions of carbon dioxide and other green-
houée gases not controlled by the Montreal Protocol. This
information will be reviewed by the Conference of the
Parties, at its first session and periodically thereafter,

in accordance with Article 7,

(e) Calculations of emissions by sources and removals by
sinks of gréenhouse gases for the purposes of subparagréph
(b) above should take into account the best a&ailable scien-
tific knowledge, including of the effective capacity of
sinks and the respective contributions of such. gases to
climate change. The Conference of the DParties . shall
consider and agree on methodologies for these calculations

at its first session and review them regularly thereafter.

(d) The Conference of the Parties shall, at its first
Session, review the adequacy of subparagraphs (a) and (b)
above. Such review shall be carried our in the light of the
best available scientific information and assessment on
climate change and its impacts, as well as relevant techni—n
cal, social and economic information. Based on this review,
the Conference of the parties shall take appropriate action,
which may include the adoption of amendments to fhe commit-
ments in subparagraphs (a) énd (b) above. The Conference of
the Parties, at its first session, shall also‘take decisions
regarding criteria for joint implementation as indicated in
subparagraph (a) aone. A second review of subparagraphs
(a) and (b) shall take lace not later than 31 December 1998,
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and thereafter at regfular intervals determined by the

Conference of the Parties, until the objective of the

Convention is met;

(e) Each of these Parties shall:

(1) coordinate as appropriate with ofher such Parties,
relevant economic and administrative instruments
developed to achieve the objécti?e of the Convention;
and

(ii) identify and periodically review its own policies and
practices which encourage activities that lead to
greater levels of ahthropogenic emissions of green-
house gases not controlled by the Montreal Protocol

than would otherwise occur;

() The Cohference of the Parties shall review, not later
than 31 December 1998, available information with a view to
taking decisions regarding such amendments to the 1lists in
annexes I and II as may Be appropriate, with the approval of

the Party concerned;

(g) Any Party not included in annex I may, in its instru-
ment of ratification, acceptance, approval or accession, or
at any time thereafter, notify the Depositary that it
intends to be bound by subparagraphs (a) and (b) above. The -
Depositary shall inform the other signatories and Parties of

any such notification.

3. The developed country parties and other developed

Parties included in annex II shall provide new and .. __-
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additional financial resources to meet the agreed full costs
incurred by developing country Parties in complying with
their obligations under Article 12, paragraph 1. They shall
also provide such financial resources, including for the
transfer of technology, needed by the developing country
Parties to meet the agreed full incremental costs of imple-
menting measures that are covered 'by paragraph 1 of this
Article and that are agreed between a developing. country
Party and the internatiomal entity or entities referred
to Article 11, in accordance with that Article. The imple-
mentation of these commitments shall take into account the
need for adequacy and predictability in the flow of funds
and the importance of appropriate burden sharing among the-

developed country Parties.

4, The developed country Parties and other developed
Parties included in annex II shall also assist the develop-
ing country Parties that are particularly vulnerable to the
adverse effecfs of climate change in meeting costs of adap-

tation to those adverse effects.

5. The developed country Parties and other developed
Parties inciuded in annex II shall take all practicable
steps to promote, facilitate and finance, as appropriate, the-
transfer of, or access to, environmmentally sound technolo-
gies and know-how to other Parties, particularly developing
country Parties, to enable them to implement the provisions
of the Convention. 1In this process, the developéd country
Parties shall support the development and enhancement of

endogenous capacities and technologies of developing
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country Parties. Other Parties and organizations in a

position to do so may also assist in facilitating the trans-

fer of such technologies.

6. In the implementation of their commitments under
paragraph 2 above, a certain degree of flexibility shall be
allowed by the Conference of the Parties to the Parties
included in annex I undergoing the process of transition to
a market economy, in order to enhanée the ability of these
Parties to address climate change, including with regard to
the historical level of anthropogenic emissions of green-
house gases not controlled by the Montreal Protocol chosen

as a reference.

7. The extent to which developing country Parties will
effectively implement théir commitments under the Convention
will depend on the effective implementation by developed
country Parties of their commitments .under the Convention
related to financial resources and transfer of technology an
will take fully into account that economic and social deve-
lopment and poverty eradication are the first and overriding

priorities of the developing country Parties.

8. In the implementation of the commitments in this
Article, the Parties shall give full consideration to what
actions are necessary ﬁnder the Convention, including
actions related to funding, insurance and the transfer of
technology, to meet the specific needs and concerns of deve-
loping country Parties arising from the adverse effects of
climate change and/or the impact of the implementation of

response measures, especially on:

159



(a) Small island countries;
(b) Countries with low-lying coastal areas;
(e) Countries with arid and semi-arid areas, forested

areas and areas liable to forest decay,

(d) Countries with areas prone to natural disasters;

(e) Countries with areas liable to drought and deserti-
fication;

() Countries with areas of high urban atmospheric
pollution;

() Countries with areas with fragile ecosystems, includ-

ing mountainous ecosystems;

(h) Countries whose economies are highly dependent on
income generated from the production, processing and
export, and/or on consumption of fossil fuels and
associated energy-intensive produces; and

(1) Land-locked and transit countries.

Further, the Conference of the Parties may take actions, as

appropriate, with respect to this paragraph.

9. The Parties shall take full account of the specific
needs and special situations of the least developed count-
ries in their actions with regard to funding and transfer of

technology.

10. The Parties shall, in accordance with Article 10,
take into consideration in the implementation of the commit-
ments of the Convention the situation of Parties, particu-

larly developing country Parties, with economies that are
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vulnerable to the adverse effects of the implementation of
measures to respond to climate change. This applies notably
to Parties with economies that are highly dependent on

income generated from the production, processing and export,

and/or consumption of fossil fuels and associated energy-

intensive products and/or the use of fossil fuels for which
such Parties have serious difficulties in switching to

alternatives.

Article 11. Financial Merchanism

1. A mechanism for the provison of financial resources -
on a grant or concessional basis, including for the transfer
of technology, is hereby defined. It shall function under
the guidance of and be accountable to the Conference -of the
Parties, which shali decide on its policies, programme
priorities and eligibility criteria related to this Conven-
tion. Its operation shall be entrusted to ohe or more

existing international entities.

2. The financial mechanism shall have an equitable and

balanced representation of all Parties within a transparent

system of governace.

3. The Conference of the Parties and the entity or
entities entrusted with the operation of the financial
mechanism shall agree upon arrangements to give effect to the
above paragraphs, which shall include the following

(a) Modalities to ensure that the funded projects to

address climate change are in conformity with the policies,
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programme priorities and eligibility criteria established by
the Conference of the Parties.

(b) Modalities by which a particular funding decision may
be reconsidered in light of these policies, programme prio-
rities and eligibility criteria;

(c) Provision by the entity or entities of regular
reports to the Conference of the Parties on its funding
operations, which is consistent with the requirement for
‘accountability set out in paragraph 1 above; and

(d) | Determinationn in a predictable and identifiable
manner of the amount of funding necessary and available for

the implementation of this Convention and the conditions

under which that amount shall be periodically reviewed.

4. The Conference of the parties shall make arrangements
tn implement the.above mentioned provisions at its first
session, reviewing and taking into account  the interim
arrangements referred to in Article 21, paragraph 3, and
shall decide whether these interim arrangements shall be
maintained. Within four years thereafter, the Conference of
the Parties shall review the financial mechanism and- take

appropriate measures.

5. The developed country Parties may also provide and
developing country Parties avail themselves of, financial
resources related to the implementation of the Convention

through bilateral, regional and other multilateral channels.
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ANNEX I ANNEX 1T

Australia Australia

Austria Austria

Belarus Belgium

Belgium Canada

Bulgaria Denmark

Canada European Community
Czechoslovakia Finland

Denmark France

European Community Germany

Estonia Greece

Finland Iceland

France Ireland

Germany Italy

Greece Japan

Hungary Luxembourg

Iceland ‘Netherlands
Ireland New Zealand

Italy Norway

Japan Portugal

Latvia Spain

Lithuania Sweden

Luxembourg Switzerland
Netherlands Turkey

New Zealand United Kingdom of Great
Norway Britain and Northern Ireland
Poland United States of America
Portugal

Romania

Russian Federation

Spain

Sweden

Switzerland

Turkey

Ukraino

United Kingdom of Great
Britain and Northern Ireland
United States of America
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