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Introduction

Decentralisation of political power can occur through two
ways: (a) by devolution of power, whic¢h is usually associated
with a unitary government, and (b) by federalism in which power
is distributed constitutionally. In the coloniél period
decentralisation of power occured through the former. It was no
altruistic favour of the colonial state, but it was the result of
the efforts of nationalists, who were asking for dgreater
representation in.legislative councils, total self control in the
local government institutions etc. Whafever decentralisation was
visible in the late nineteenth and early twentieth Century, it
was not true decentralisation, ire. decentralisatiQn of power
with simultaneous democratic reforms. According to K.T. Shah,
whatever decentralisation took place was for administrative
convenience, rather than for any genuine feeling of devolution of
power to the Indians.1 But many feel that Montagu and Chelmsford
Reforms were a watershed in decentralisation and 1local self
govérnment. According to Hugh Tinker. ....The transformation was
dramétic and complete. In most provinces officials only retained
control in a few backward areas or in towns with some special
character... He further adds that this revolution in 1local

2
government was another “leap' in the dark.

1. K.T..Shah, Sixty Years of Federal Finance, 1945.
2. Hugh Tinker, The Foundations of local Self-Government in
India, Pakistan and Burma, Lalvani, 1967.




However, supposed to be decentralised locgl boards were not
fully free of the officialdom. The non-official members were
mostly nominated and did not represent, true pﬁblic opinion --
that is why they failed. But éccording to Hugh Tinker the local
authorities' comparative lack of success had been due partly to
faijlures in British and Indian Political Leadership.,1 and partly
due to certain other adverselfactors which were both fortuitous
and yet inescapable (such as poverty, political ferment, social
flux). He further adds that one of the major reasons for failure
of the 1local government was the Congress Party, and 1its
_activities since 1921. The non-cooperation movement adopted by
the Congress disrupted the working of 1local services. Tinker
here assumes a narrow perspective of the national movement and
where he discounts the nationalist efforts to win freedom as
something which was disrupting the local services. He studies
local self government with in a straitjacket of ideal

administration. In this process he overlooks the ‘self' in local

self government.

Decentralisation of power through federalism was tried once
in the «colonial period in 1935. The federation of 1935
Government of .India Act was damned before it's birth. The
Federation was condemned by the Indian nationalists, because it
was highly undemocratic.\ It was designed with a bias for Muslim.
communalists and the Princely States. This was done to secure

their support for the British.




Moore assumes that the 1935 Government of“India Act meant
that the internal sovereignty of the Princely States which ﬁas to
be surrendered and they were to have subordinate status witﬁ
respect to the Federal government but it was the precise reason
why the nationalists were against it. As the Act meant
perpetuation of the feudal control in .the form of special
nominations to the Princely states and also imperialist
domination by creating a loyal class composed of the feudal lords
and the Muslims. The Communal Award had already given the
Muslims * uppefhand in Muslim majority provinces, where they were

surprisingly' treated as minorities and were thus getting

reservations.

Moore however 1s <correct that the very c¢reation of
autonomous Muslim provinces under 1935 Act encouraged and
validated the demand for separate nationhood. The Muslim
League's achievement was to convert the process of

provincialization into the process of separation.

This process got facilitated by indefinite postponement of
national government at the centre, the removal of the Congress
from competition in provincial politics (due to their
resignation, because of the War crisis) and recognition of Jinnah
as the Muslim spokesman on all-India problems. And this
encouraged and enabled the League to capture by constitutional
'process all but one of the component provinces of the putative

1
Pakistan.

1. R.J. Moore, The Crisis of Indian Unity 1917 - 1940, OUP.



According to Anita Inder Singh British and Congress tactics
contributed to the rise of the League and the solidification of
its communal support. Her claim is debatable, she feels it's the

Congress refusal to admit League representatives to a share in

ministerial power 1in UP in 1937, which caused League's
determination for the separate state of Pakistan. This claim is
highly questionable. Had the Congress admitted League

representatives on terms set out by the League it would have
meant Congress' acceptance of the Communal position of the
League, and this would have further facilitated the League's
communal hold over muslim politics. Her claim that British
contributed to the rise of Muslim League is beyond doubt, because
the mutual support system developed against the Congress by the
British and_the L.eague, gave the League critical support.1

This was done to secure their suppoft by the British
Government in order to relegate the status of Congress from it's
co-equal status with colonial government in the political
scenario. In theoretical terms the need of the colonial
government to introduce Federation in 1935 was in order to create
fragmentation in the Indian political structure against any ideal

Federal Principle.

It 1is claimed by some that a Federal concept developed over

the first half of the twentieth century and culminated into the

Federal Constitution of free India. According to P.J. Thomas,

1. R.J. Moore, Churchill, Cripps and India 1939-1945,
Clarendon, 1979.

2. Anita Inder Singh, The Origins of the Partition of India

1936-1947, OUP, 1987.



the Federal structure grew because ©of the political needs of

those times. According to him the provinces of India were not
formed on cultural or linguistic considerations, but were
generally the results of military or political exigencies. And

the provinces were too unwieldy to be properly administered by a
single Gover‘nment.1 Where as K.T. Shah has the obinion that the
historicity, the spatial patterns, the socio-economic activities
practised in various regions and cultural values determined the
territoriality of the provinces.2 Moreover‘nationalists and the
Colonial rulers had different objectives for establishing a
federation in India. The Colonial rulers wanteé a federation to

keep the empire integrated and the nationalists wanted to have a

federation to promote national solidarity.

There is another view that federal concept in India was not
the product of a gradual process of evolution, but represented a
decision which was somewhat abruptly taken as a result of the
necessity of including the Indian princely states within the
Indian polity. ‘ K.A. Ramasubramaniam feels that India's present
federal system had its roots in tﬁe Government of India  Act of
1919 and 1935. According to Ramasubramaniam India is the oldest,
largest and most persistent plural society with distinct
linguistic and ethnic groups within distinct territorial
boundaries, there are moreover inherent centrifugal pulls in
Indian life and culture and attempts to overcentralise or create

1. P.J. Thomas, The Growth of Federal Finance in India, 1939.
2. K.T. Shah, Federal Finance in India, op.cit.




a monolithic unitary structure is only to accentuate the process,
of decentralisation.1 Similar arguménts are given by Ashié
Banerjee also, he holds the view that the Federal ideé is an
organising principle of a state; which has territorially bound
diversities of population, such that the totality of the national
state is in a significant sense constituted by the relationships
between diversities. These relationships may be relatively
simple on account of some overarching social or civilisational
commonalities between these diversities prior to the formation of
the federation.2

A very different viewpoint ,on Federalism is given by Ashis
Nandy, according to him federalism 1is a structural and a
permanent fixture 1in a cultural set up. It can neither be
disowned nor sanctioned by a culture. Meaning thereby that
culture can endorse a political culture that bends all federal
structures to its purpose. Nandy focusses on (i) the nature of
Indian pluralism as a distinctive component of the 1Indian
political culture and (2) the relationship between this pluralism
and the changing conceptualisation of the State in India.
According to Nandy, it is a part of the modern India's political
socialisation to believe that the country always had problems in

3
maintaining a Central authority.

1. K.A. Ramasubramaniam, Historical Development and Essential
Features of the Federal System' in N. Mukarji & B. Arora
(eds), Seminar on Federation in India : Papers and
Proceedings, New Delhi, 1989.

2. Ashis Banerjee, "Federalism and Nationalism : An Attempt at
Historical interpretation", in Ibid.

3. Ashis Nandy, "Federalism the Ideology of the State and

Cultural Pluralism", in Ibid.



In my opinion the federal concept rather than being a
permanent fixture emerged iniIndia partly due to the incessant
demand of the nationalists for local self government & provincial
autonomy and partly because, before the Federation the political
structure under the British was fragmented_ i.e., there were
Princely Stafes, apart from the British Indian Provinces, who
were to be a brought under a united banner for final transfer of
power, for that their identities were to be maintained and
nothing but a Federation could bring that unity by striking a
delicate balance between autonomy of these territories and
complete integration with the sovereign national government.
This was realised by the nationalists and therefore, the
federation proposed in the Cabinet Mission was accepted inspite

of reservations.

The object of the framers of the Constitution independent
India was to build a strong centralised federation, which would
be able to foster economic development and social Jjustice.
According td Rudolph and Rudolph,1 Liberal theory of the State
became the principal ideological determinant of the Constitution
of 1950. It drew on bqth domestic and international-examples.
The Liberal State created at independence was not merely the
result of four years of deliberation in the Constituent Assembly
or the political legacy of four decades of gradual parliamentary
growth. Rather according to them the historical circumstances

1. L.I. Rudolph & S.H. Rudolph, In pursuit of Lakshmi : The
Political Economy of the Indian State, Chicago University
Press, 1987.



and accidents made Nehru the principal founder of the State
which enabled him to shape its conventions also and play an
important part in determining its character. It was the liberal
State of the nationalists and Gandhi's Commitment to right means
that became Nehru's optioh. He shaped the liberal state in ways
that accomodated it to the 1950 Constitution's new commitments
to universal adult sufferage, a federal system, and socialist
objective. Nehru and his collegues preferred the Liberal state to
the untried and utopian Hindu or administrative State

alternatives advocated by leaders of minority factions in the

- - - - Lt W

Constituent Assembly. T DT SRS

Though Rudolph and Rudolph give full credit to Nehru in
shaping up the federal Constitution, Granville Austin holds the
view that because of the majority of the Congress in the
Constituent Assembly the . Euro—American framework of a
parliamentary Constitution was adopted.1 He also points out how
Nehru was opposed to the ideas of Gandhi regarding the future
Constitution, while Gandhi was for an indigenous model of
Constitution, Nehru and his supporters 1in the Constituent
Assembly adopted the Western Parliamentary form of Government.
Once, Nehru wrote to Gandhi that if India was to be independent

in the real sense and if it had to face foreign aggressions and

it was to be technically advanced,it was only possible under a

: 2
centralised form of government.
1. Granville Austin, the Indian constitution : Cornerstone of a
Nation, Clarendon Press, Oxford, 1966.

2. Ibid.



Ashis Banerjee however feels that with the withdrawal of the
Muslim League from .Constituent Assembly proceedings and the
declaratién of Pakistan's formation, things swung in a totally
reverse direction from what was conceived in the ‘Objectives
Resolution'. It was earlier envisaged that a Federal System with
strong states and a weak centre would be established but because

of Partition the Federal idea was underplayed.

In the post independence period the study of federation has
been limited to various aspects of Centre-State relationships.
The most problematic aspect of the Centre-State relations is‘ the
fiscal relation between the Centre and the Constituent
subordinate bodies in the federation. The problem has been
detected, because its seen that inspite of impressive record of
resource mobilisation 1largely through indirect taxation and
transfer of savings from the household sector, the bulk of the

resources have been frittered away in current expenditures.

According to Pranab Mukherjee the Union coilects taxes not
only for itself but also collects for the States and this
devolution of resources constitutes the backbone of Union State
fiscal relations. He feels that magnitude of transfers from
centre to the states have increased over the years through the
agencies of the Finance Commission and the Planning Commission.1

He however adds that the disparity between responsibility

and resource position of the Centre and the States is immaterial,

1. Pranab Mukherjee, Beyond Survival, Vikas, 1984.



when flow of funds is towafds national priorities. Aléo
according to him whatever financial indiscipline takes place, its
because of mismanagement of economies in the various States. In
this situation it is clear that Pranab Mukherjee works with in a

Centralist paradigm.

I.S. Gulati however projects another strand of ideology upon
this issue, according to him centre - state fiscal relations in
the post independence period has become such that centre's hold
over states has increased progressively overtime. This has given
rise to over-centralisation. Over-centralisation, according to
Gulati gives rise to inequitable distributions of resources, as
in recent years the states with relatively high per-capita income
had substantial surpluses in the revenue account where as
remaining states with zero or negligible surplus had to be
content with the extent of resource transfer they could mobilize
through Planning Commission. Therefore he refutes the
justification that centralisation of resources in the hands of
_centre can see to it that in the inter-state distribution of
resource transfers equity is ensured.1

The conventional wisdom which comes out of the wvarious
studies upon this aspect of federation is that the more
provihcial governments are dependent on Central financial
allocations, the more centralised the whole system is bound to
become. Accountability of local governments to their electorates

1. I.S. Gulati, "The Indian Federal Fiscal Model : A Case of
Increasing Centralisation”, Social Scientist, 1988.
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is there by undermined since locally elected represenfatives no
longer control the spending for which they are wultimately held
responsible through the ballot box. Although seemingly a common
sense view, this interpretation of the impact of the financial
arrangements on inter governmental relations and 1levels of
centralisation hardly does Jjustice to the complexity of the

problem.

A very different view point regarding the investments of
these funds which are given by Centre to the States is taken up
by Pranab Bardhan. He holds the view that the increasing gap
between public expenditure and expected returns’ nisj due to.
inadequate administrative infrastructure in face of diverse needs
in scattered remote regions. He believes that all this is due to
the nature of state in India, which can be influenced by Dominant

proprietary classes. These economic <classes try to run the

fh

system advantageously for thﬁwr specific gains.

Bardhan agrees that state power in post-independence period
has tremendously increased but he feels that State has been
constrained in its policy implementation by the proprietary

classes. ,

Thus, the Federation in post-independence period is faced
with pressures of the sub-national institutions, 1local and
fegional interests. Under these pressures the federation either
centralises or decentfalises. It centralises when it wants to
implement certain policies independently and decentralises when

it wants to placate a certain group or region. In other words it

11



depends upon complex set of historical, ideological and political

forces.

This work attempts to study the evolution of the Indian
Federation thrqugh different stages over a braod period of 1857
to 1949 and also link up the study with much more contemporary
aspect of Federation, 1i.e., the fiscal relations between the
Centre and the states in post-independence period. In the pre-
independence period my focus will be to examine the various
positions taken by the colonial state, the Indian nationalists
and the communal forces during each stage. And how the various

political strands changed their positions, in each stage.

Chapter I, traces the gradual growth of representative
inétitutidns in the colonial state, that too in response to the
nationalist pressures. Also all the measures of decentralisation
taken up by the colonial state is examined carefully during the
period 1857 to 1947 so that the intentions of the British become
evident with regard to increasing demand for local self

government and representative institutions.

Chapter 1II, makes an attempt to study the political
situation with reference to the demand of the nationalists for a
new constitution. The emergence of federation, some say, was
possible under the 1935 Government of India Act, but, the
federation which was actually proposed was criticised and
remained wunacceptable by most of the political strands in India.
Thus, the focus will be 6n the proposed federation and the

negative response of the polity.

12



The evolution of the federal systeﬁ is discussed in Chapter
IIT and consequently the demand for Constituent Assembly is
further analysed. The nationalists succeed in convening the
Constituent Assembly which was to draft +the new Federal
Constitution. The controversies prevailing in ' the Assembly
regarding the nature of the new Constitution are also presented

in the Chapter.

Chapter .IV examimes the financial aspect of the Federation
in the post-independence period. The aim in the study 1is to
discuss the factors which are causing tensions between the centre
and the states. The study makes a departive from the existing
liberative finding in out why the Finance Commission, a
constitutional body faiied to allocate resources equitably? Many
Scholars have attempted to analyse the problems of inequitable
distribution of resources, but they detect the problem in too
much centralisation and interference from the centre through the
Planning Commission, while the Finance Commission a source of
unbiased constitutional transfers is sidelined. Some studies
detect the problem of resources in financial mismanagement by the
states and not due to Centre's interference. This study openes
that even the Finance Commission have failed to allocate
resources equitably, because they have technical faults in their
methods of allocation. Moreover the interference of Planning
Commission also brings in bias in allocation of resources, as
vested interest groups manage to influence the Centre's

discretion.

13



Chapter I

Struggle for Representative Institutions and
‘Democratic Decentralisation

Introduction of Rebresentative Institutions

The great Revolt induced the British té give more attention to
Indian affairs. The surprise attack by the Indians made the
British feel that their territorial expansions, subjugation of
Indian Princes on flimsy grounds would have to stop. The Queen's
Proclamation to the Princes, Chiefs and people of India on 1st

November, 1858 made'an announcement:

...... we desire no extension of our present territorial
possessions; while we will permit to aggression upon our
dominions or our rights to be attempted with impunity, we

shall sanction no encroachment on those of others.....

The proclamation had placatory tones, it assured that
Indians would be freely and impartially admitted to Offices of
British service if they were qualified by their education,
ability and integrity. However,. the concessions announced were

nowhere near to what the Indians were expecting.

In the same year of Proclamation, Hindoo Patriot was making
a demand for an Indian Parliament. It said "A nation ought not

to forfeit what they can demand as right and depend for the

1. Desika Char, (Ed) Readings in Indian Constitutional History
of India, 1757-1947, Select Documents, OUP, 1983, p.300.
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highest end of national existence upon the casual, fitful
voluntary benevolence of a few philanthrépic members of
Parliament, who occasionally drop one or two words of sympathy
for‘ the 1Indians from the sameé motive that they ét times send
orphan Asylums donations... The grievances of India, with every
class of her population unrepresented may easily be imaginéd...1
The alternative suggested to the above situation by Hindoo
Patriot was creation of Parliaments in each of the Presidencies
in India. It felt that entry into the legislative council was
too modest a goal of those who were agitating for it. | It
emphasised that what India needed was not the introduction of a
small independent element in thé existing unrepresentative
Council but an Indian Parliament.2 The demand for a Parliament

was bold and aggressive but perhaps too premature, considering

the concessions which the British were prepafed to give.
i

The Indians till date had no representation in the
Legislative Council: wherefrom to exhibit their aspirations. Sir
Bartle Frere wrote in his Minute of 1860, regarding the lack of
information about the Indian psyche and their aspirations. He
wrote, "the perilions experiment of continuing to legislate for
millions with few means of knowing except by rebellion whether
the 1laws suit theh or not".3 In the wake of this realisation
that Indian opinion was important for Indian policy making and

1. Sengupta (Ed) ,Writings of Hurish Chunder Mooukeriji, pp.214-
5.

2. Ibid. -

3. J. Martineau, The Life and Correspondence of Sir Bartle
Frere, pp. 373-374.
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Indian counsel was needed in day to day administration, the 1861

9

Indian Councils Act was initiated. The Act introduced certain
changes 1in the Viceroy's Executive Council. The appointment of
non officials, i.e., members chosen from outside the ranks of

civil service, helped to appoint a few Indian members,. though
they were either Princes or big zamindars. The ex-officio and
the official members were too powerful and were in majority.
Thus, the part of non officials was insignificant. The non
official Indian members also most of the time did not understand
people's problems as they were not elected but nominated by the
Governors. Their powers were moreover purely legislative, the
crucial conduct of administration or finance remained 1in the
executive contrel of the wholly official Governor General's
Executive Council.1

The basic idea behind the Council act was evidently to
provide convenience in administration without divulging any
political power to the 1Indians. It was a measure to gain
confidence of the ‘Liberal Indians'. There was no desire as such
to truly develop a representative government and devolve power to
the Indians. With the Councils Act of 1861, various other
reforms in subsequent years were introduced in order to
decentralise the administration, which was getting excessively
centralised and thereby ‘counter productive for the Imperial
State. The centralised financial structure was to be

1. R. Coupland, The Indian Problem, 1833-1935, OUP, 1942, p.21.
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decentralised for lessening responsibility from the over-burdened

o
¢

centre.
Reforms in the Financial Sphere:

Readjustment in the financial sphere'after 1857 had become
necessary, as for the previous eighteen years the budget showed a
deficit. It was not just the shock of 1857 but the numerous Wars
in which the 1Imperial Government was engaged that pressed
Government of India's finances. Also after the transfer of the
Government of India to the British crown in 1858, the tendency to
centralisation began to stiffen.1 The spread of railways and
telegraph helped to make the power of the Central Government more
rigid and more direct. After a century of financial
mismanagement, the Imperial Government were in the years
immediately following the transfer, anxious for economy aﬁd
retrenchment. This necessity compelled them to devise means of
inducing a degree of responsibility in the provincial
authorities, and a measure of economy in their expenditure, which
was since 1833, progressively lacking.2

The Imperial authorities were made to realise by the force
Qf circumstances, their own inability at once to control and
carry out works of material benefit to the country, and also to

keep provincial authority with certain specified amounts for

expenditure in provincial administration. Lord Mayo, in a

1. Bisheshwar Prasad, The Origins of Provincial Autonomy, 1941,
p.81. '
2. K.T. Shah, Federal Finance in India, p.86.
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Government of 1India Resolution of 14th December, 1870, first

outlined the principles of a scheme of financial
1 .

decentralisation. A number of minor departments of

administration - like Jails, Registration, Police, Education,

Medical were shifted to the provincial governments and a lump sum
grant of Rs.4,68,87,110 was assigned to the provinces for
expenditure on the same. The amount was distributed among the
provinces by the Government of India. The receipts from the
above mentioned depa;tments along with the grants were given to
the provinces. If this did not suffice for the needs of any of
the provinces, then they were supposed tovdepend on their own
resources. This was rather a measure of administrative
convenience than an index of a political reconstruction.z

The reforms introduced by Lord Mayo suffered from the defect
that the subjects in which the Provinces were given a financial
interest were relatively few and that the iocal Governments had
no interest in developing the revenues raised through their
agency. Thus, in 1877-79 the Government of Lord Lytton made a
material alteration in the terms of the financial settlements.3
The new settlements made, gave the Provincial Governments
financial responsibility in regard to other heads of expenditure,
assigning to them the financial control of services ‘connected

with general administration, land revenue, excise, stamp, law and

justice and at the same time gave them, generally speaking the

1. Ibid.

2. Ibid.

3. Royal Commission on Decentralisation, 1909. Introduction,
GOI. .



revenues raised from law and justice,‘ excise ;stamps, and license
{income) tax. But any increase over the revenues as they s;ood
at the time of the assignment was to be shared with the
Government of 1India, who were also to bear a share of any
decrease. The 1local Governments were still, however not
interested in the development of any revenues other than those
covered by the assigned heads, which were far from sufficient to
meet their liabilities, with the result that their income had to
be largely supplemented by fixéd grants.1

In 1882, Major Baring and later Lord Cromer, members of
Ripon's government abolished the system.of fixed lump sum grant
for the provinces introduced by Lord Mayo. All the incéme of the
specified departments were given to the provinces. Forests and
Registration instead of being wholly provincial, were divided for
the most part equally between the provinces and the Government of
India. The balance for provinces was made up by a fixed share of
the 1land Revenue. The total provincial resources under the

gquinquennial contract of 1882-83 were made up of the following

noted items:

Revenue from Amount (in Rs.)
Wholly provincial heads 4,000,000
Divided heads 8,009,000
Varying proportion of 23,000,000
certain other heads
Nominal from others 7,000,000
Total of all Provinces -—-_;;75657665 _____
1. Ibia.
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Taking the rupee at 1s8d this représented éver 50 crores of
revenues, in which the province were given an interest. The only
contingencies -which could at all unsettle this were war and
famine.1

In the remaining years of the nineteenth century the
dominating circumstances in Indian finance was the falling
exchange value of the rupee. But the reforms in financial sphere
were overwhélmed by the exéuse of the Government of 1India
regarding rising exchange rate and famine. The stabilisation of
Exchange (1899), and Systemisation of the policy in regard to
Famine (1901-1902), are supposed to have strengthened the
Provinces financiallyz,in face of the growing imperial
expenditure. But the theme of administrative convenience
remained, there was no thought of a radical chinge in the
constitution on federal lines. The Government of India were
absolute masters of the situation; they varied and reformed the
contracts at their discretion, or for their convenience. They
insisted on the maintenance of minimum favourable credit balances
in the budget account ostensibly to guard against political
extravagance. But when the need arose they confiscated these
balances. The needs of the provinces for material development,
social reform, educational progress never could be a priority for
the Government of India and its requirements. For military

extravagance or exchange losses the burden of Government of India

1. K.T. Shah, op.cit., p.91.
2. Ibid., p.9%4.
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was appropriated from the Provinces. While Provincial
expénditure had to be rigorously kept down, the Imperial
expenditure went on steadily increasing on every available

pretence of war, Famine, Exchange, etc.
Decentralisation and local self governments:

Simultaneously with the adjustments and reforms in the financial
sector at the provincial level a few reforms were introduced in
the 1local governmepts also. Efforts were made by Lord Mayo in
1873 to establish rural committees for local subjects such as.
sanitation, medical relief and education. It was felt that these
subjects should be developed through 1local govefnments. Funds
for local bodies came from local taxation like cesses to land
revenue for rural areas. For the first time a few steps were
taken towards the development of the Rural Boards, though the
Rural Committees thus established were still far from being
democratic and effective, beingh controlled and conducted by
Government officials.1

The transfer of the Govrnment of India to the British c¢rown
in 1858, brought the past experience of financial mismanagement
in full viewz( The increasing conflict for the share of
resources by the provinces with the centre were the causes of
financial decentralisation. The Mayo scheme of provincial

finance was a step towards decentralisation not based on any

considered principle of division or co-ordination but was a

" DISS
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measure to tide over the financial crisis at that Jjuncture of
time. ' This decentralisation was Jjust for administrative
convenience invthe sense that provinces got the right to raise
ﬁheir own resources, 1i.e., the right to collect. taxes; but
simultaneously their power did not increase and they were- as
inequipped as they were before. In a way a superficial reform

from above was what that was introduc=2d in the Mayo scheme.

The grants from the central authority stopped and the
provinces 1in their inadequacy to meet their costs had to levy
fresh taxation, thus introducing an oppressive tax structure.
The income from fresh taxes were still too meagré to meet their

needs.

In 1882, a step iowards local self—govefnment was introduced
by Lord Ripon's Resolution. The Consultative Committees so far
established to advise and assist the district officers were to be
abolished. Directions were given to set up Rural Boards, with
small areas as units of territories to be administered by each
with the proviso that common matters were to be decided at
periodical'District Councils to which each Local Board would send
delegates. As alternative it was suggested that District Boards
be set up with controlling power over the local Boards. The area
of jurisdiction for each Board was to be so small as to admit

both local knowledge and interest.

In these Boards the official element was to be in a 1large
majority, the official exceeding 1/2 of the total. The system of

elections was to be introduced wherever possible, ~and the non-
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official members were to hold office fgr not moré than two years.
The Government's control over these boards were limited to check

the acts of these local bodies.

But these Local Boards were guided by the official authority
at the district headgquarters, with the result that strong powers
were still retained by this authority. These bodies had no

adequate funds at their disposal, nor did they make their own

efforts to raise income. A quarter part of their income came
from the 1local cesses which were realised by government
officials, while the rest of it came from other sources at their

disposal such as the falls, public ferries and cattle-ponds. The
income from these could be increased by their own efforts. No
such efforts were made. Nor did the Chairmanship of these Boards

actually fall in the hands of the Indians.

Between Ripon and Morley none took any initiative regarding
the reforms for local self government. Morley appointed the
Decentralisation Commission which gave its report in 1909. The
Commission introduced a sort of representative government in the
Provinces where non-official membership was supposed to be in
majority and which was supposed to have an influence 1in the
Provincial Legislation. The Executive Councils could now discuss
both administrative and Financial issues of the Government. But
there were serious limitations on the Provinces. In the

Decentralisation Commission it was specified.

It is essential to remember that the mutual relations of the

Indian Governments are not those of states or colonies
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voluntarily associated in federal system, where a written

constitution is necessary td presume original rights of the

contracting partiés. In India the Provincial Governments

are, and should remain, subject to.general control of the

Government of India in all respects, and their functions and

powers should be available by the Central Govefnment 6r by
1

Secretary of State as circumstances require.

2
According to the Commission the difficulties in further

decentralisation were (1) The interest taken by Parliament in the
detailé of the Indian administration, which necessarily had a
tendency to have a close check over the actions of local
Governments and of the Government of India itself, 1led to over-
centralisation. (2) Another reason was, that there was no

independent body in India which possessed the power of checking

or sanctioning the expenditure of the Imperial and Local
Governments. The Legislative Councils could only discuss in
general terms, the budgets and the policy underlying them. (3)

Also there were suggestions by prominent non-official witnesses
that decentralisation was only acceptable if and only if they
were based on popular opinion. On this issue Gokhale emphasising
democratic reforms with decentralisation said3

.. I am strongly opposed to the present system of excessive

centralisation of authority in the hands of the Government

1. Report of the Royal Commission QOp.cit., paras - 45-64.
2. Ibid.
3 D.G. Karve and D.V. Ambedkar, Gokhale, Vol.II, p.252

(Written Statement submitted to the Royal Commission on
Decentralisation).
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of 1India, but I should be more strongly opposed to any
scheme of decentralisation which, while it freed the
Provincial Governments from a large part of the control
exercised at present by the supreme Government, substi;uted
nothing in place of the control so removed. Buf even more
the official control, imperfectly exercised from a 1long
distance is better than no control, and I certainly nave no
wish to see "petty despotisms” pure and simple, set up in
place qf the presént Provincial Governments... The
. Provincial officials have indeed on their side the advantage
of a more intimate knowledge of local conditions and 1local
needs, but the officials of Government of India may claim a
much greater freedom from 1local prejudices and 1local
‘:prepossessions and a wider outlook, and these are qualities
which are of great importance in a country governed as India
at present is... It may be argued that if the seat of final
authority is in the Provinée itself, Provincial public
opinion has a better chance of influencing the course of
administration. But the tendency to resent criticism, which
goes with all absolute power, is bound often to import on
the official side an amount of feeling which cannot fail to

neutralize the strength and usefulness of public opinion.

But Gokhale ’ thodgh believed in democratic reforms with

decentralisation, he was not against establishment of Local
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Boards and Municipal as totally non-official bodies. He believed
that if it could be done, it will (self-government) touch
. 1

intimately the interests of the mass of the people.

(4) For General efficiency also it was felt that the control of

Government of India was to be exercised on the  Provincial

Governments.

The four important reasons out of many explained by the
Commission regarding difficulties in decentralisation were 1in
British perspective’the obstacles. But in Indian‘ perspective,
what was important was democratisation with decentralisation.
Gokhale,honoured member of the Indian side always emphasised the
importance of public opinion. Decentralisation could be fruitful.
only if it was coupled with removal of officials from the Council
with substitution of non official elected members. Thus, Indian
perspective of decentralisation meant political power to the
Indians at 1lower 1levels and in British perspective it meant
devolution of power to the officials at 1lower levelsi for

administrative and financial convenience.
Congress and the political reforms:

The Congress demand for political reforms dates back to its
inception. A year after the foundation of Congress in 1886
"Surendranath Banerjee demanded self-government, hs felt that

1. Poréeedings of the Indian Legislative Councfl, Vol.XIV
(1906~7) Speech on Annual Financial Statement pp!165-166.
PP
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1
every nation should arbiter its own destiny . Regarding the

Indian situation he said,

We are passing through:a period of probation and a
period of trial wunder the auspices of one of the most
freedom loving nations in the world. And we claim that ~ the
period of probation may now fairly terminate._..2

He felt that local self government was successful at least in his
own province, he likened the age old Panchyat system with the
local self government and said that its graven on the hearts of
the people of India. Thus, he demanded a fair representation of
Indians in the reconstituted councils. This in his opinion was
to be a question of association of the people, in a partial and

-3
modified form, in the government of the country.

On these lines, the Congress resolved and perfected a plan

‘for the reconstitution of the Legislative Councils. It resolved
that (1) the number of persons composing the Legislative
Councils, both provincial and of the Governor-General, to be

materially increased. Not less than one-half the members of such
enlarged vcouncils were to be elected. Not more than one-fourth
were to be official or non-official nominated by Government. (2)
The right to elect members to the Provincial Councils was to be

conferred only on those classes and members of the community

prima facie capable of exercising it wisely and

1. Report of the Second Session of INC, 30th December, 1886,
pPp.98-100 (Speech while moving a resolution on
Constitutional Reforms).

2. Ibid.

3. Ibid.
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independently...Whatever system was to be adopted...care was to
be taken that all sections of the ‘community, and all great

interests, are adequately represented.'

The action plan of the Congress in this period was to govern
India in the interests of the Indians themselves. This was
something similar to what existed in the self-governing Colonies
of the Britisﬁ Empire. Gokhale argued once, since the destinies
of England and India were linked, the Congress must seek any
constitutional advénce within the empire. And moreover that
advance could only be gradual as at each stage a brief course of
apprenticeship was to be passed before going to the next one.
Because he felt that appropriation of Western political
institutions by Eastern peoplé was only. possible through
practical training andvexperience.1

The demand was similar to that of self-governing British
Colonies which wanted immediate reform in the Legislative
Councils. The response to this by the liberal Government of
Britain was the formation of the team of Lord Morley the
Secretary of state and Lord Minto the Viceroy to reconsider the
Indian Constitution. The reforms suggested by Morley-Minto weré

incorporated in the Indian Councils Act of 1909.

The reforms suggested enlargement of the Councils and

higher induction of non official members. But actually due to
1. G.A. Natesan, Indian National Congress, Madras, 1917,

pp.810-12 (Presidential Address of the INC at Banaras).
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the introduction of separate electorates the proposed Mahomedaﬁ
representation in proportion to general non" official members
increased. Gokhale expressing his dissatisfaction over the
reforms said that Mahomedan representation in the Viceroy's
councils was excessive and was monstrously unjustl. This enabled
a much 1less eligible Mahomedan to cast vote in election in
comparison to a Hindu or a Parsee. The reforms 6f the Councils
Act also arranged the representation so as to néutralise the non-
official majorities that héd been created in the provincial
majority over the years. The arrangement in Bombay for example
neutralised the effectiveness of non-official members, as out of
the 28 non-official members seven were nominated, . seven were to
be Mahomedans, 2 Europeans representing the Chambers of Commerce

of Bombay and Karachi, 2 landlords, thus, rendering 18 men out of
2

28 unjustly elevated as Council members

Thus, the Morley-Minto Reforms failed to satisfy the
aspirations of Indians: The elective principle was adopted
conceding finally to the Moderate demand but at the same time
anti-democratic communal representation was introduced, which was

to have a long term effect on the political scenario of India.

The Congress sStepped up its activities, the Karachi Session

of 1913 was highlighted with the demand for reform in the

Secretary of State's Council. By 1916 Congress was declaring

India's

1. Gokhale Collection, Vo0l1l.203, Part II, No.159 (Letter to Sir
William Wedderburn, 3, December, 1909).

2. Ibid.
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desire to cease being a dependency and its desire to be raised to
the status of a self governing state as an equal partner with
equal fights and responsibilities as an independent unit of the
1 ’ .
Empire .
Another <change in the constitutional front was the Montagu

Chelnmsford Report which reflected the British interest to

decentralise only for administrative convenience gave . a four

.2 )
formula constitutional advancement on 22 April 1918 . The four
formulae weré as follows:
1) There was to be, as far as possible, complete popular

control in local bodies and the largest possible independence for

them of outside control.

2) The Provinces were the domain in which the earlier steps
towards ‘the progressive realisation of responsible government
shbuld be taken. Some measure of responsibility should be given
immediately which would culminaté in giving complete

responsibility to them in suitable conditions...

3) The Government of India must remain wholly responsible to
.Parliament and having such responsibility, .its authority in
essential matters must remain indisputable, pending experience of
the effect of the changes now to be introduced in the provinces.
In the meantime the Indian Legislative Council should be enlarged

1. P.B. Sitaramayya, History of Indian National Congress,

pp.23-24.
2. Report on Indian Constitutional Reforms, 1918, para-191.
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and made more representative and its opportunities of influencing

Government was to be increased.

4) In proportioﬁ'as the foregoing changes take veffect,. the
control of Parliament and the Secretary of State over the
Government of India and Provincial Governments must be relaxed.
Thus, these reforms envisaged an enlargement of the Councils and
further devolution of powers from the centre to the Provinces.
The problem of responsible government was attempted to be solved
by dividing the field of the government, in a form of Dyarchy.
The Report recommended that certain subjects of administrétion in
each province should be transferred to the control of 'Minister’
chosen from and responsible to the majority in the council. The
other remaining subjects were to be reserved for the Governor.
To safeguard the discharge of his duties in his ‘reserved' field
he was to be empowered to enact any bill, including a‘money—bill
over the head of the Legislative Council1

The Indian opinion on the Report was not welcoming. It was felt
by leading Indian figures that the reforms were no good:

2
On 18th July 1918, Gandhiji, regarding the reforms, said:

I would, therefore, for instance ask-for the rejection
*

of the doctrine of compartments . I very much fear that the
dual system in the Provinces will be total to the success of
the experiment and as it may be only the success of the

experiment that can take us to the next and, I hope, the

1. Report on Indian Constitutional Reforms, 1981 Para - 191.
2. Ibid. ‘
* Dual Government suggested in the Reforms.
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final stage... One cannot help noticing. an unfortunate
suspicion of our intentidns regarding the purely British as

distinguished from purely Indian interests. Hence, there is

to be seen in the scheme elaborate reservations on behalf of

these interest. I think that, more than anything else, it
is necessary to have an honest, frank and straightforward
understanding about these interests, and for me personally

this is of much greater importance than any legislative feat

that British talent may be capable of performing...

No scheme of reform can possibly benefit India that does
not recognise that the present admihistration is top-heavy
and ruinously expensive, and for me even law, order and good
government would be too dearly purchased if the price to be
paid for it is to be the grinding péverty of the masses.
The watchward of our reformed councils will have to be, not
the 1increase of taxation for the growing needs of the
growing country, but a decrease of financial burdens that
are sapping the foundation itself of organic growth. If
this fundamental fact is fecognised, there need be no
suspicion of our motivés, and‘I think I am perfectly safe in
that 1in every other respect, British interest will be as

secure in Indian hands as they are in their own.

Thus, before acceptance of any reform Gandhiji wanted that
the idea of conquest and the primacy of British commercial

interest was to be given up. Jinnah, voicing his
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dissatisfaction pointed out the inequality in reforms regarding
) 1 . . R
the Centre and the Provinces, He said,
... I do not accept the proposition that in order to achieve
progressive realisation of responsible government, you must.
- confine the advance such as 1is foreshadowed to the

Provinces... why must you confine it to the Provincial, and

why should the Government of India be-Lef&,untOUChed?

You 1leave the Government of India in this position.
That we the elected Members in the Government of Indi; shall
have nothing else but opportunities of influencing the
Government since 1892; we have been influencing the
Government since 1909 (Minto-Morley Reforms); and you are
leaving us practically in the same position and at the same

stage as we have been in ever since 1892.

Despite the differences in outlook regarding the Reforms, there
was a promise of a new start unto the next stage or the final
stage of self-government. Congress despite its categorical
rejection of the proposals, accepted the scheme in its outline
and urged modifications and improvements consistent with the
outline, which in its opinion was absolutely necessary tokmake it
a substantial step towards responsible government in India, both
' 2

in Central and Provincial governments . The All India Muslim

League also adopted the same view. Many prominent public men

1. Ibid, (Jinnah's Speech in the Legislative Council on 7th
September, 191@. ‘
2. Address by Pandit Madan Mohan Malviya, Congress Presidential

Addresses 1911-34,pp. 394-6.
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1
also agreed to the proposals of Congress and the League . Thus,

it was clear that Indian public opinion was unanimous in urging
that the principle of responsible government should be introduced
in the Government of India simultaneously with similar reforms

in the Provinces.

The Montagu-Chelmsford Reforms became the basis of the 1919

Government of India Act. The existing division of the functions

were not substantially altered, rather it was clarified and
2

confirmed . The Act concerned mostly the Provinces. The

Governor in the Provincial administration became important;

though he was supposed to accept the advise of his minister, he
could easily veto any bill that was_passed. In case of any
financial measuvre the Governor had the last say. He could also,

any time dissolve the legislature, or anytime extend for one year
its statutory 1life of three years; inspite of the various
intended reforms the Act made sure that actual power rested with
the Governors rather than the Councils. The Governor was only
answerable to the Secretary of state, thus, actual
decentralisation of power never took place, the administration of
the Provinces rather went into the hands of the crown and the

, 3
British Parliament .

In 1920 Gandhiji started the historic Non-Cooperation

Movement. The main grievances on which this movement was started
1. Ibid. .

2. Government of India Act, 1919, Recommendations.

3. Meston Committee Proposals, quoted in Indian Statutory

Commission Report, Vol. II, (Recommendations), 1930.

34



were the Turkish Peace Treaty and, the Jallianwalla Bagh
massacre. In his plea to boycott the Reformed Councils Gandhiji
said1
I must confess that I have not heard a single argument in
favour of going to Councils... I have found, and it 1is a
practical maxim adopted in English public life, that every
institution thrives on obstruction. When we seek elections

to Councils, I assure you that Government will not be

pleased to see Nationlists outside the Councils...

What do these Councils mean? A simple test I venture to
present to you and the leaders is that these wrongs that we
are come to consider are the Khilafat and Punjab. Do you
believe that by going to the Council and engaging in debates
there, you can produce a direct impression wupon British
Ministefs and secure a revision of the Turkish terms and

repentance on account of the Punjab affair?

It will mean that non-cooperation must commence at the
top, wviz., in a body miscalled representative body, namely
the reformed Council and, if the best mind of the country
refuses to associate with Government, I promise that, that

Government's eyes will be opened.

1. The Collected Works of Mahatma Gandhi, Vol.XVI, Delhi, 1965,
p. 366 (This is an extract from Gandhiji's Speech at the
Amritsar Session of the INC, September 8, 1920).
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The Congress Resolution while launching the non-cooperation
movement on 8th Sept 1920 criticised‘the British stance on Turkey
and the Jallianwalla Bagh massacre. It was made aggressively
clear that there could be no contenment in India without redress
of the two aforementioned wrongs and that the only effectual
means to vindicate national honour and to prevent a repitition of
similarrw;ongs in future was the establishment of Swarajya. The
Resolution further added that there was no course left open for
the people of India but to apprbve of and adopt the policy of
progressive, non-violent non-cooperation inaugurated by Mr.
Gandhi until the said wrongs were righted and Swarajya was
established. Congress resolved to boycott the reformed Councils
as long as they did not mend their manner suitable to the

1
attainment of Swaraj .

The Swarajists and the Constitutional Reforms:

In 1920 Gandhi's programme of non-violent non-cooperation was
approved by the Calcutta Congress, but the stiffest opposition
came on the issue of the boycott of legislatures. The reasons
were not new, for the leaders of the Indian National Congress,
ever since its inception, had believed in transition from a
foreign and bureaucratic regime to an Indian and democratic
polity through elected legislatures with a progressively wider

2
base‘and larger powers

1. Jagdish Saran Sharma, India's Struggle for Freedom: Select
Documents and Sources, Vol.I, New Delhi, 1962, p.87.
2. Congress Presidential Op.cit, pp.589-97 (Speech by C.R.Das

on 26 December, 1922).
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Many congress leaders had their stakes agtached to the
imminent election 1in the reformed councils. Thus, in the

Calcutta Congress, Madan Mohan Malviya, Lajpat Rai, B.C. Pal and

Jinnah opposed the boycott of councils. Therefore, when in 1922
the non-cooperation Movement had collapsed, the suggestion for
withdrawal of the boycott of council started coming in, as

Gandhi's decision of stopping the most ardeht advocates of
council entry were Motilal Nehru and C.R. Das1

But in Gaya Congress the motion of the "Pro changers' - as
the advocates of council entry came to be known, was deféated by
the ‘No changers' - in whose eyes any deviation from the
programme prescribed by the Mahatma was an act of betrayal. The
Gaya Congress called for the continuance of the “triple boycott'
of courts, schools and councils. Thus, the pro changers led by
C.R. Das and Motilal Nehru decided to defy the verdict of Gaya
Congress and decided to form a new party, the ‘Congress Khilafat
Swaraj Party', with C.R. Das as its leader.2
The Party contested the elections in 1923 and got itself elected
into the Councils. In its programme the Swaraj Party included
the wrecking of the reformed Councils. In a resolution. adopted

on 16-17th Aug 1924 it resolved that it would within the

Legislative bodies refuse supplies and throw the Budget unless

1. B.R. Nanda, Gokhale, Indian Moderates and the British Raj,
Delihi, 1977, pp.155-6.
2. B.R. Nanda, "The Swarajist Interlude" in B.N. Pandey, (eds.)

A Centenary History Op.cit, Vol.II, pp. 114-115.
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and until the system of Government was altered in recognition of
their rights or as a matter of settlement between the Parliament
and the people of India. Also it added in its Resolution that it
would throw out all préposals for legislative enactments by which
the bureaucracy proposed to consolidate its powers. It would
help the constructive programme of the Indian National Congress1
By the mid twenties, -the Montagu Chelmsford Reforms -and the
Dyarchic operation of the British was failing in all. the
Provinces. It is evident in a speech by the Eag} of Birkenhead,
1st July 1925.2 /
..... Has the Montagu-Chelmsford reform succeeded, or has it
failed? My Lords, I cannot say that it has failed. If has
been exposed to every cruel mi;hap which could befall a new
Constitution freely.conceived and generously offered. Most

of the popular 1leaders in Indian 1life have abused and

defamed it.

It was evident that the British were extremely weary of the whole
situation. They were aware of their failure but it was blamed on
the Indians and their non-cooperation. The Indian leaders were
in a bargaining position, because they'd successfully impressed
upon thé British that their cooperation was c¢rucial for any

British policy to work.

1. Ibid., pp. 115-116.
2. Char, Op.cit, pp.493-494
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In 1924, the Minority Report ofoeforms Enquiry Committee

analyséd the faults of the inherent defects of the <Constitution

of 1919. The Dyarchic experiment in operation proved that the
system did not give real responsibility to the Minisfers.r The
subjects of administration were divided into fReserved' and
‘Transferred’ which made it extremely difficult ior the

Legislatures at times to make in practice a distinction between
the two sections of Government. Moreover the Meston award proved
to have crippled tﬁe resources of the Provinces, it prevented the
Ministers from developing nation building departments, because
they did not have the required funds and the authority.1

The question of Provincial autonomy became inevitable after
the failure of the Dyarchic experiment. The Provincial autonomy
which was demanded by Indian nationalists meant an exclusive
authority for the Provincial Government in the Provinces, broadly
free from the control of the Central Government and Legislature.
It was a fundamental departure from the system that existed under
which the Provincial Government exercised a devolved and not an
original authority.2

- The nationalist demand was gradually aiming towards a federation,

because until the Montagu Chelmsford Report, it was assured that

1. Ibid, p. 510 (Parliamentary Debates Fifth Series, House of
Lords, Vol.6l1l, p. 1080). g
2. Report of the Reforms Enquiry Committee, 1924, pp.201-3.
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Provinces would have decentralisatiop of power within the
colonial unitary system, but now a basic change in the demand was
suggested. The new demand was forlaltogether a new constitution
which wouid constitutionally empower the Provinces with self-

governing powers like a federation.

The Indian Reforms Act of 1919 was to expire in ten years,
thus a Commission was appointed (in 1927) by the Conservative
Government in England to enquire into the working of the Indian
Constitution and to determine the desirability of establishing,

extending, modifying or restricting the degree of responsible

government existing in India. The Commission had all. British

members and was to be led by Sir John Simon. The arrangement

created a very negative reaction in India, as no Indian was
1

included in the Comﬁission.v The All-India Leaders' manifesto on
16 Nov- 1927 stated that the exclusion .of Indians from the
Commission was fundamentally wrong, and that the proposals about
committees of legislatures being allowed to submit their views to
the Commission and later to confer with the Joint Parliamentary
Committees, were wholly inadequate to meet the requirements of
the case. It further added that the underlying principle of the
scheme that Indians were to have no authoritative voice either in
the collection of pfoper materials and evidence or in the taking
of decisions by way of recommendations of the Commission to
Parliament, was of suéh a character that India could not ﬁith any

self respect, acquiesce in it.

1. Joint Committee on Indian Constitutional Reform, Vol.I, Part
I, Report 1934, p.29.
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Tej Bahadur Sapru voicing thg vieﬁs of Indian Liberal
Federation said1
I do not think a worse challenge has been thrown out ever
before to Indian nationalism... Moderate school have been
compelled to ask if the only way of recognising the spirit
of co-operation is by telling Indians that their lot is to
be none other than that of petitioners, that they cannot be
trusted to participate in the responsibility of making
recommendations to Parliament for the future of their
country...  Now if this is what is meant by cooperation, if
this 1is the new idea of equality of status on which we are
to be fed, 1if our patriotism is a prejudice...then we

liberals feel justified in telling the Government here and

in England, ‘You may do anything you like in the assertion
of your right as supreme power, but we are not going to

acquiesce in this method of dealing with us. Neither our
self respect nor our sense of duty to our country can permit

us to go near the Commission.

The British side also was feeling that an injustice was done by
not including any Indian in the Commission. Commenting upon the
composition of the commission the then Viceroy Lord Irwin said on

2
8 November, 1927

1. Desika Char, Op.cit, pp.535.
2. Ibid, p.429, Presidential Address of the All India Liberal
Federation. '
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We should however, make a great mistake if-we suppossed that
these matters were purely constitutional or could be treated
merely as the subject of judicial investigation. Indian
opinion has a clear title to ask that in the elaboration of
a new instrument of government their solutién of the problem
or their judgement on other solutioné which>may be proposed
should be made an integral factor in the examination of Fhe
question and be given weight in the ultimate decision. It
is theréfore, essential to find means by which Indians may
be made parties to deliberations so nearly affecting the

future of the country.

In face of the above situationvthe AICC calied upon the Congress
Working Committee to frame a Swaraj Constitution in consultation
with the elected members of the legislatures and other leaders of
political parties. The demand for a Constituent Assembly to
frame a Swaraj Constitution was gradually taking shape and gained
strength every day under the Swarajist bannerl. Though - the
demand was put forward by Gandhi earlier, in 1922, Swaraj Party

also specified in the 1923 Allahabad meeting that its objective

was to secure the right of framing the Constitution in conformity

2
with the country's traditions
A concrete step towards a scheme specifying democratic
constitution for India was taken on 30 Jan. 1923 when the Swaraj
scheme was prepared by C.R. Das. The Swaraj scheme formulated
1. Ibid, pp.534-535 (Parliamentary Papers Cmd, 2986 (1927).
2. J.P. Mishra, "The Congress and Constitutional Reforms", in

B.N. Pande (ed), A Centenary... Op.cit, pp. 416-41.
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local autonomy as the basis of the constitution. It favoured
genuine decentralisation of administration. It wunderlined the
importance of the Village Panchayat, District Panchayats, ﬁhe
Provincial Panchayats and at the apex, the All-India Panchayat.
~ The idea was to\formulate a Panchayat system of administration
for India. This was to ensure local elective autonomy and
minimum centralisation, considerable_atteﬁtion was paid to the
qualifications of the role of the legislatorl.

Similar atfempts were made later to formulate a democratic
constitution with the help of all shades of opinions from all
parties. And thus, an All Parties conference appointed a
Committee of 1leaders under the leadership of Motilal Nehru to
formulate a Constitution. The Committee had nine members
representing all interests. The Report was finally published on
21 August, 1928 and popularly came to be known as the Nehru
Report. The Constitution which Nehru Report put forward was a
most exhaustive docﬁment complete in itself and as such it
covered a wide range of constitutional issues. According to the
Report's provisions both at the Centre and in the provinces the
exXecutive was to be under the complete control of the popularly
elected 1legislature equipped with full plenary powers . The
democratic character of the constitution was emphasised all
through on the principle that all powers governmental and
judicial afe derived from the peop1e3; The Constitution as

chalked out in the Report was a compromise between the feudal and

1. Ibid.
2. AICC Papers, File No.8/1924.
3. J.P. Mishra Op.cit, pp.22-23.
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unitary forms of governments. The Committee was inspired by a
desire to create a strong and stable constitutional system which,

in view of the country's history and the known existence of

divisive forces, should be capable of maintaining national unity
and power. The most important aspect of the Report was it.
rejected the system of separate electorates. It recommended

resefvation of seats for MuSlims in the central legislature and
in the 1legislatures of Hindu-~-Majority provinces . The Muslim
Leaders were opposed to some basic proposals of the report, which

subsequently destroyed all hopes of a common constitutional

programme for all parties.

The Report was not accepted unanimously by all parties.

Some Muslim Leaders were already opposed to it. A part of the

% i .
Congress was against it. This was because, Motilal Nehru had
been obliged to make Dominion status the pivot of his
constitutional scheme. To a section of ‘Congressmen this was an

unacceptable retreat from the resolution demanding complete
independence proposed by Jawaharlal Nehru and passed without

opposition in the 1927 session.
Congress and Furthef Constitutional Reforms

Inspite of the 1lack of total unanimity over the Report the

Indians c¢ould impress upon the British the seriousness of the

1. All . Parties Conference, 1928, Report of the Committee,
pp.10-26.
* Jawaharlal Nehru, Subhash Chandra Bose, Srinivasa Iyengar,

denounced the Report.

44



Indian approach towards a new constitution for free 1India. The

British side was now serious to offer a compromise and Lord Irwin

announced a Round Table Conference. The Conference opéned on 12
November, 1930 and its sessions continued for more than two
months. Meanwhile the Statutory Commission had submitted its
Report. It proposed an All-India Federation. It extended upon

"the 1919 propoSals and kept the reforms limited to the Provinces.
The Centre remained untouched; it retained all the powers of the
centre within a 1legal framework of a Federation. In the
Conference three central ideas emerged, namely Indian Federation,
responsibility at the centre and the involvement §f the Indian

Provinces in the framing of the constitutional scheme.

The Congress had kept away from the first session of the
Round Table Conference, as their proposals submitted to the

Viceroy were disregarded. This was a natural British response to
1
the Civil Disobedience Movement . The Conference failed without

the Congress, every speaker felt that Congress represented a vast
majority and it had the right to speak for the people. C.Y.
Chintamani deplored the British system of administration which
could be maintained only by putting noble beings as Mahatma
Gandhi and Madan Mohan Malaviya in jailz. Srinivasa Sastri
assured the Conference that Congress leaders were kinsmen both in

3
spirit and blood

1. J.P. Mishra, Op.cit.

2. Proceedings of the Indian Round Table Conference, pp.l42-
156.

3. Ibid.
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The Congress view point on the Céngfess participhtion in the
- 1

Round Table Conference, 1931 was expressed by Vallabhbhai Patel :
... Working Committee thought that if an honourable truce
~could be arranged and if it was open to the Congress to
press without any reservation for\what it considered to be
the best for the country, the Congress should, if invited,
take part in the Conference and attempt to reach an agreed
solution of the Coqstitutional issue. ... Under the
Constitution clause of the settlement it is open to us to
press for Purna Swara]j, to ask for complete control over our
defence forces, foreign affairs, finance, fiscal policy and
the like. There would be Safeguards or reservations, or as
the late Pandit Motilalji called them, adjustments,
conceived 1in our interests...we could never let our defence
be controlled by the British...Nor <can divide financial
control with the British Government. The nation cannot grow
to idits full height if it has not exclusive control over its

finances...

Regarding the proposed federation Patel said that Federation was

a fascinating idea, but it introdﬁced new embarassments, Princes
would not give in to the policy of severence. And if they come,
it would be the true spirit and they will gain. Their
1. Ibid
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association must not impede the progress of democracy... All the
inhabitants df Federated 1India shouid enjoy some common
elementary rightsl. Regarding the communal question he said the
Congress could not be {6lparty to any Constitution which does not
contain a solution of the communal question that is not designed
" to satisfy the respective parties... The Round Table conference

he felt would give the Congress an agreement with the British and

would help them get nearer to the Princes, but he added that it

2 .
could never enable the Indians to achieve unity (i.e. the unity
envisaged by the nationalists).

The Gandhi Irwin Pact came on 5 March 1931. The Congress
agreed to ‘discontinue' the Civil Disobedience Movement, and as

evident by Patel's speech agreed to take part in second session
of the Round Table Conference. Gandhi was appointed by the
Congress Working Committee as the sole delegate of the Congress.
He put forward the Congress national demand in the Conference.

He pointed out the variations in ideologies of the Congress and

various other parties and the government. He said the Congress
stood for central responsibility, Indian federation and
safeguards in her interest. He emphasised that Congress did not

want a mere political Constitution but a scheme of partnership
3 ,
between the two equal nations . He also made clear that the main

question was of Constitution making and not communal settlement

1. Ibid.
2. Ibid.
3. Collected Works of Mahatma Gandhi,Vol. IVXVIII, p.13.
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~as the authorities were driving at. However, Gandhi's endeavour
failed as the British were not willing to come terms with the

Indian national demand.

The third session of the Round Table Conference was opened

in the middle of November 1932. It was however not attended by
Congress. It was mainly a Conference which reaffirmed the
Constitution of the Statutory Commission of 1930. ~ After the

Conference a White Paper containing proposals for Constitutional
reforms was drawn up. It proposed measures to create provinces
with an autonomy of their own, and assigned them a defined angd
exclusive share of the activities of government. It was also
proposed to declare that the executive power and authority in
each of the Governor's Provinces was vested 1in the king's

representative, to constitute a council of Ministers to aid and

advise the Governor, and a Legislature of elected representative

of the Provincial populations, to whom the Ministers would be
1

responsible

The White Paper proposals produced widespread dismay in
India. But still the Joint Parliamentary Committee worked upon
it and with some modification finalised it into the 1935
Government of India Act. Commenting upon the Joint Parliamentary

proposals, Pandit Hriday Nath Kunzru said, '"the prbposals neither

1. Proposal for Indian Constitutional Reform, the White Paper,
of December, 1931.
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satisfied political self respect of the Indians, mor it gave any
scopé so as to shape the 1Indian economic future... The
Constitutional proposals conceded minimum of power and betrayed
the maximum distrust of Indian Legislétors and Ministers, thereby

making the Governor General and Governors the despots of the new

Constitution1

" The Congress also condemned the white paper proposals. The
Congress President Babu Rajendra Prasad voiced Congress
resentment and said, ‘The white paper did not in any way fulfil
the requirements of the Congress'; it was the negation of the
demands voiced by the Congress and held no promise of’ ‘even a
gradual progress towards them'. He further added that the

federation proposed, had no parallel in ﬁistory. He thought, it
would be a kind of federation in which unabashed autocracy would
sit entrenchéd in one third of India and try every now and then
to strangle popular will in the remaining two—thirds2

In conclusion, it 1is observed that the Constitutional
Reforms by the British starting with the 1861 Indian Councils
Act, gradually‘ advanced because of the efforts of the 1Indian
nationalist 1leaders who believed in progressive realisation of
democratic government. But the method adopted by our leaders was
gradual and unique. Upto 1934, the Indian political scenario
projected growing public opinion for self-government which had by

1 Statement, Times of India, 29, December, 1934.
2. Congress Presidential Op.cit, pp. 923-32.
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now acquired a mass base, and the Britiéh were fervently
grappling for existence 1in the Colony with unrealistic
constitutional measures which had a tendency to centralise powers
in the hands of the Colonial government. Centralisation was
practiced with simultaneous administrative decentralisation which
was not however teamed with adequate democratic reforms, thus
resulting in an accomodation of various politiéal strands within

the monolithic structure of Colonial administration.
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Chapter - II

Abortive Federation and After. ..

The - 1935 Government of india Act makes a turning point'in Indian
Consfitutional History. The new Constitution introduced in the
Act suggested federation. A stop gap measure introduced by the
imperialist government to create a "Dominion" in the 1Indian
Colony. ' The measure was adopted to subdue internal dissidence
1and political conflicts with in British India and also with
neighbouring territories of Indian India. Also, it was adopted
in order to placate the Indian nationalists, the Princes and the
Muslim League by giving them some concessions according to their
respective démand and in the process playing them against each

other.

The Act was preceded by various important political
happenings: (1) The Simon Commission Report of 1930 (2) The Nehru
Committee Report 1928 (3) The White Paper proposals (4) The
discussions held at the Round Table conferences (5) and the Joint
Parliamentary Committee Report etc. All these political events
were significant but excépt for the Nehru Committee Report all
the other events lacked nationalist support. _ The Act was
supposed to incorporate the important points of the preceding
Commissions but in actuality it was a heavily borrowed treatise
from earlier Government of India Act of 1919. The Preamble of
the new Act was duplicated from the same. The supremacy'of the
British Parliament was maintained, as only British Parliament had

the authority, according to the new Constitution to determine



Dominion status and the stages through which it was to be
1
achieved by India

The advisory Council, which was established in 1858 was

abolished. Now the Secretary of State could appoint not less
. 2 _

than three and not more than six advisors . But they were to be

merely advisors and not policy makers. The Secretary of State

was also vested with special powers over the Governor General and

Governors, thus reigning supreme in the administration.

The Act evisaged the establishment of a federation in India,
which was to consist of eleven existing provinces and those
Princely States which offered to join. For the Province it was

obligatory to join the federation but for the Princely States it

was voluntary. The Princely States were to sign ‘Instrument of
Accession' 1in order to joint the federation. The Act proposed
3

provincial autonomy and dropped the Dyarchic System of 1919.

The Act c¢laimed genuine decentralisation after the failure of
Dyarchy established in 1919, but the autonomy proposed in
Provinces was not accompanied with democratic reforms, which was
being demanded by the nationalist leaders since the first decade
of twentieth century. The Ministers however were to be chosen
by the Governors from the Provincial Legislature on the advice
of the person who commanded majority. The franchise
qualifications were supposed to be lowered and enlarged. This

did not mean a significant enlargement of the voting population -

1. Government of India Act, 1935 Preamble, GOI Publication,
1935.

2. Ibid.

3. Ibid.
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approximately 10 per cent got the right to vote for the
Provincial Legislatures. The electorate was further grouped and
divided into. seventeen . equal bits. There were separate

electorates on communal basis and also for women.

The proposed autonomy was neutralised by the safeguards
prescribed in the Act. Dyarchy in the provinces was removed but,
Dya:chy in the centre remained in the proposed federation. The
federal executive was divided into two parts: the reserved and
the transferred. The reserved part consisted of the important
subjects of Defence, External Affairs, the Tribal Areas and the
Ecclesiastical Affairs. These subjects were to remain under the
control of the Governor General and the transferred part was to
be governed with the help of popular Ministers. Apart from the
Dyarchy in Federal Executive, some special responsibilities of
Governors and Governor General pertained to prevention of (drave
menace to peace of the country, safeguarding the interests of the
Princely states, protection of the interests of the minorities;
protection of the interests of the public services and prevention
of discrimination against the British Commercial interestsl. The
Governor General also had the special ' responsibility of
maintaining the financial stability of the Federationz, meaning

thereby that even the financial strings were in the hands of the

colonial government, leaving no powers whatsoever for the elected

ministers. The Governor General could also grant nomination and
1. Rajendra Prasad on White Paper, 26 October, 1934, Congress
: Presidential Addresses, 1911-1934, G.A. Natesan and Co.
Madras.
2. Ibid.
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extra seats to princely states even if it meant excess seats in
proportion to their population. The police and other higher
services were also kept beyond the Ministers. Finally the power
for the Amendment of the Constitution was also kept in the hands

of the Parliament alone.

The Act when it came, was favourable:for the Princes in
general, because under the paramouﬁtcy rights they were to be
under the home political department of the colonial Government.
The proposed Federation gave them an opportunity to _free'
themselvesl. At the Round Table Conference the Princes in general
expressed their willingness, to join the proposed Federation,
they kneh that there was no alterative, but they emphasised that
their accession should be voluntary and individual, since the
paramountey rights could not be transferred té a third party

without the consent of the princes concerned. This was specified

in the Butler Committee Report of 14th February 1929:

the States demand that without their agreement the
rights and obligations of the paramount power should not be
assigned to persons who are nét under 1its control, <for
instance an Indian legislaturej If any government in the
nature of a dominion government should be constituted in
British India, such a government would raise questions of
law and policy which we cannot now foreshadow in detail...

1. B.R. Ambedkar, Tract for Times No.3, Federation Vs. Freedom,
1939, Gokhale Institute of Politics and Economics, Kale
Memorial Lecutre, 1939, pp.145-56. .
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In view of the historical relationship bétween the Paramount
power and the Princes, the latter should not hbe transferred
without their own agreemént to a relationship with a new
government in British India responsible to an Indian
legislaturel...

The Butler Committee Report ensured that the Princes remain
loyal to the British Crown rather than the to any elected 1Indian
Governmentz. ‘The Princes alsollaid emphasis on the importaﬁce
of their being co-equal partners. They could not accept anyv
position of slightest subordination or inferiority to British
India. The Princes wanted to maximise their powers in any deal
which was to take place,as they were apprehensive about their
future in the new federation.‘ Their demands were becoming unjust
and  opportunistic, as they found that to discourage Congress
solidarity with the other Indian political groups, the colonial
government was ready to provide the Princes many concessions
keeping in line with their ;divide and rule' strategy. Congress
was repeatedly asking for a wunited 1India and democratic
decentralisation but the colonial government was providing
administrative decentralisation in the form Qf a Federatibn)which
was going to give undue importance to the Princely'states where
the seats were to be allotted arbitrarily rather than on

population basis and moreover nominating representatives in

legislative assemblies rather than electing them. This unequal

1. Report of the Indian States Committee, 1929-29.
2. It was noted by the Butler Committee.
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treatment was criticised by the Congress'and any step ‘towards
decentralisation by the British proved a farce and seemed a means

of safeguarding imperialkinterest.

The Princes were placated in order to create disunity in the
Indian political scenério. The éartiality of the Colonial
Government was evident in the unequal provisions given to the
Princely states. In the proposed Federation, the instrument of
accession did not make them subject to the Federal Legislature.
They were still related td the Crown by Treaty. It became clear
that the Act was made to undermine the interests of nationalists
by giving ficticious importance to the Princes. The Princes
gained extraordinary powers under the Federal Schéme. Their
autocracy remained intact as they remained outside the control of
the Federal Legislaturef Commenting on the sinister significance
of the entry of the Princes into the Federation on February 1936.
Jawaharlal Nehru said1

The new Constitution stares at us offensively, this  new

chapter of bondage which has been imposed uponb us despite

our utter rejection of it...

Alongwith the effort to fight the Act,... we have to
stress our positive demand for a Constituent Assembly

elected under adult suffrage...

1. Presidential Address, INC, 50th Session, Faizpur., 1936,
pp.8-14.
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....Next to this demand for the Constituent Assembly our
most important task will be to oppdse the federal structure
of the Act, utterly bad as the Act is, there is nothing so
bad in it as this Federation and so we must exert ourselves
to the utmost to break this and thus end the Act as a whole.
To live not 6n1y under British Imperiatist exploitation but
also under Indian feudal control is something‘that we are

not going to tolerate whatever the consequences....

Till recent years little was heard of the treaties of the
states or of paramountcy. The rulers knew their proper
places 1in the imperial scheme of things and the heavy hands

of the British government was always in evidence.

But the Growth of the national movement in India -gave
them a fictitious importance, for the British Government
began to rely upon them more and more to help it in
combating this nationalism. The rulers and theilr ministers
were gquick to notice the change in the angle of vision and
to profit by it. They tried to play, not without success,
the British Government and the Indian people against each
other and to gain advantages from both. They have succeded
to a remarkable degree and have gained extraordinary power

under the Federal scheme.

Thus our opposition to the federal part of the
constitution Act is not merely a theoretical one, but a
vital matter which affects our freedom struggle and our

future desfiny...
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The general objection of the nationalists against the
Government of India Act was the undue importance given to the
Princes in the Act. The Act tried to put the 1Indian people
under the control of the non-representative Princes of India.
The whole of the 340,000,000 people were to be held at ransom by
the aristocracy who were very backward. The list of the proposed
members of the Legislative Assembly, and also the list of the
members of the Council of State clearly showed that Congress
could never gain majority (inspite of being the single majority
party in the country). Thus, the Indian nationalist leaders were
perplexed with the provisions, a substitute of Colonial
Government in the form of autocratic feudal government was
unthinkable when the foremost question was freedom and a new
indigenous Constitution1

The 1935 Government of India Act, thus was highly
undemocratic, even though Indian States had only 24 per cent of
the population of India, their autocrétic rulers had secured
representation (through the Act) to the extent of 40 per cent in
the Council of State and 33.5 per cent in the Federal Assembly2

There were marked protests against the Act. All-India
National Convention of Congress Legislatures demanded a national
resolution for withdrawal of the 1935 Government of 1India Act.
The Convention reiterated the opinion of the people of India that

1. Col. Wedgewood in Parliamentary Debates, The Constitutional

History of India: Select Documents, OUP, 1983, pp. 597-598.
2. Babu Rajendra Prasad, Presidential Addresses, Op.Cit.
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the Government of India Act of 1935 had been designed to
perpetﬁate the subjection and exploitation of the Indian people
and for strengthening the héld of British imperialism in India1
The electorate had by now given the Congress majority in the
provinces, this showed that the Congress objective of
independence and the rejection of the new constitution was more
or less accepted by the people. The convention of Legislators
condemned the constitution and stated2
The Constitution therefore stands condemned and utterly
rejected by the people, through the self-same democratic
proéess which had been involved by the British Government
and the people have further declared that they desire to

frame their own Constitution based on national independence

through the medium of Constituent Assembly.

The Convention therefore calls upon Call Congress
Parliamentary Parties to take the earliest opportunity to
—put forward in the name of the nation, a demand in their
respective legislatures that the Government of India Act,
1935, be withdrawn so that the people of India may frame

their own Constitution.

The Indian nationalists rejected the federation proposed in

the Act because the safeguards provided in the Act gave the

1. Indian Annual Register, 1937, Vol.I, P.182.
2. Ibid.
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imperialists an opportunity to intervene in the affairs of the
country inspite of a responsible government. The hierarchy of
Governors and Governor-General over the bureaucracy chosen by the

provinces was enough to neutralise the elected representatives of

people. The devolution of power towards real decentralisation
was no. where achieved. Instead, by giving the autocratic
Princely States an advantageous position in the Federation, the

imperialist hands were strengthened.

At this Jjuncture the most difficult issue the Congress faced
was whether or not to accept office. The only purpose of sending
Congressmen to the legislatures was to seek to end the Act; but
this issue was postponed till the elections. Nehru argued in

1936:

The policy of the Congress in regard to the legislatures is
perfectly «clear; only in one matter it still remains
undecided - the question of acceptance of office... It
seems to me that the only 1logical consequence of the
Congress policy, as defined in our resoclutions and in the
election manifesto, is to have nothing to do with office and
Ministry. And deviation from this would mean a reversal of
that policy. It would inevitably mean a kind of partnership.

with British imperialism in exploitation of the 1Indian

people, an acquiescence, even though under protest and

subject to reservations, in the basic ideas underlying the
1 .

Act.'

1 Presidenhak Address, 5ol Session, Op .,
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The matter regarding acceptance of qffice was debated in the
Luckﬂow ‘Session and a resolution was adopted subsequently ¢to
soive the issue as many right wing leaders like M.A. Ansari and
B.C. Roy wurged the Congfess to occupy all places of power,
initiative and vantage in its struggle for freedomz.' Many
amendments were moved and a ldng debate took place as the
Congress socialists were not prepared to allow the programme of
Council entry to be approved by the Congress. However a vote was
demanded and the left wingers lost by 255 to 487. The' Congress
criticised and condemned the Act and at the same time demanded a
Constituent Assembly in the name of the Indian people. It. was
resolved that 1in the case of elections to the provincial
legislatures, the Congress would put forward candidates on its
behalf to contest such seats in accordance with the mandate of
the party and in pursuance of its declared policy. The most
controversial point of acceptance or non-acceptance of Office was
left to be decided at the proper time.3

Congress knew that if they assumed office the Government
will soon adjust itself and the bureacracy will make every
possible attempt to make everything unworkable. But Congress
would never let that happen it was decided, for the first time in

history of India and perhaps the world, a political organisation

demanded assurance of the Governors that they would not use their

1. o= s o
2. File No. 2/1935, AICC Papers. e T
3. V.A. Narain, "The Act of 1935, 1Impact on the Nationalist

Politics" in B.N. Pande (eds). A Centenary History of the
Indian National Congress, Vol. III, 1935-47, pp. 130-131.
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special powers of interference or set‘ aside the advice of
ministers in regard to constitutional activities. The reason for
this was the fact that this constitution was imposed upbn India.
Thus, Indians made clear to the British that should they work

1
such a constitution it could be only on their terms

The Muslim League and the New Act

The Muslim League claimed to be the champion of the minority
community, 1its ideas about deéentralisation held as long as it
meant special political concessions and privileges to the
Muslims. The Muslim League had stated in 1929 the Fourteen
points which projected their ideology regarding the future
Constitution. The form of their future constitution was to be a
federal one with residuary powers vested in the provinces, where
equal autonomy would prevail. There would be separate
electorates for the minorities, and by all means the Musalmans
were to have one .third representation in the Central Legislature.
There were also many safeguards which were mentioned in the
Fourteen Points, over and abqve the main points mentioned. The
Fourteen Points came through‘way back in 1929. Keeping in mind
the Muslim demand the British government proceeding on its
‘divide and rule' strategy announced the Communhal bAward which

was extremely unjust regarding the position of other parties and

1. Pattabhi Sitaramayya, History of Indian National Congress,
Vol.2, 1935-47, p.51-52.
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groups. The Award was given effect in 1935 Government of 1India
Act. In other ﬁprds the Cqmmunal award which was meant for the
protection of Muslim minorities, concerned itself more with the
protection of Muslim who were in majorities in the States of
Bengal, Punjab, North West Frontier Province and $Sind by giving
them the privilege of separate electorates. Where as the Sikh
and the Hindus inspite of being minorities in these States did
not ask for protection through separate electorates or
reservations. Thus, in a strict sense the communal aspect of the
‘award' was less for minorities as such than for Muslims whether
a majority or mihofity. This was true for Europeans also in

several provinces, notably in Bengal.

The Table showing the seats allotted to various groups by
the Government of India Act in the'Provincial Legislature proves
the point that the Communal Award was unjust benefiting the so
called minorities in those states, where they were in majority.
This was totally irrespective of any proportions to the

population.
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GOVERWENT OF DIDIA ACT 1935 : PROVINCIAL LEGISLATIVE
ASSHELIES : TARE OF SEATS '

B

Province Total General  Seats Seats for Sikh Muslims Anglo European Indian Seats for  Land

Seats (Total of (General represen- Seats Seats  Indian Seats Christian represen-  Holders
General  Seats tatives of Seats Seats tatives of  Seats
Seats) reserved Backward Commence
for SCs  Areas and Industry
Tribes . Mining and
Planning
1 2 3 4 5 6 7 8 9 10 i 12
Madras 215 146 30 1 - 28 2 3 8 6 6
Bombay 175 114 15 1 - 29 2 3 3 7 2
Bengal 250 78 30 - - 117 3 11 2 19 5
United Provinces 228 140 20 - - 64 1 23 2 3 6
Punjab 175 &2 8 - 3 84 1 1 2 1 5
Bihar 152 86 15 7 - 39 1 2 1 A 4
Central Provinces
and Behar 112 86 20 1 - 14 1 1 - 2 3
Assam 108 47 7 9 - 3% - 1 1 1 -
N.W.F.P. 50 9 Co- - 3 36 - - - - 2
Orissa 60 i ( 5 - A - - i 1 2
Sind 60 18 - - - 3 - 2 - 2 2

Note : Fifth Schedule of the Government of India Act, 1935.

Thus, the Muslim League favoured the Federation, because
they knew that this was the only means of protectingﬁ themselves
against the "Hindu Majority', the demand for reservation of seats
with separate electorates and weighted representation were now
the instruments through which the League achieved an edge over
the Congreés and safeguarded their Muslim Communal interests.
The whole practice was in order to gradually carve out new

, 1

provinces in which Muslims would be in majority . But according

to Jinnah majorities and minorities were permanent and did not

1. B. Shiva Rao, Framing of India's Constitution, A Study,
ITIPA, New Delhi, 1966.
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change in India, where he labled Hindus as the majofity and the
rest as minorities. In his opinion the majority could afford to
assume a non-communal lable, but in spirit and action it remained
exclusively Hindul. The League was therefore pleased with the

arrangements in the Act and decided to contest the elections in

the provinces.

Congress reaction to the whole arrangement was that of
dissatisfaction. They found the Communal Award as anti-national.
The privileged treatment of Muslim League was c¢riticised and
Jawaharlal Nehru voiced his opinion, which suggested a mutual
consent of all the parties concerned. He did not agree with the
claim of Jinnah that Muslim League was the only organisation
representing Indian Muslims. He said:2

I do not understand what is meant by our recognition of the

Muslim League as the one and only organisation of 1Indian

Muslims. Obviously the Muslim League 1is an important

Communal organisaﬁion and we deal with it as such. But we

have ‘to deal with all organisations and individuals that

come within our ken...

~

The other groups in the political scene in India which
welcomed the Act and the proposed Federation was the Hindu
Mahasabha representing Hindu Communalists. The Mahasabha was

concerned with only one thing that how they were to meet the

1. Matlubul, H. Saiyid, Mohammad Ali Jinnah (A Political
Study), Lahore, 1945, pp.590.
2. Nehru-Jinnah Correspondence, AICC, Allahabad, pp.61-73.
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menace of Musalmans. The Hindu Mahasabha was in favour of the
Federation because it félt that the accessioh of the Princely
states would strengthen the Hindu Strength1

The mass uproar over the Act was achieved through mass
contacts arranged by the Congress, promoted widely by
estaﬁlishing primary committees in villages and in the Mohallas
of towns and also through other organic connections of the
Congress, Trade Unions, Labour Associations, Kisan Sabhas etc. A
hartal on April 1, 1937 was organised to effectively demonstrate
the will of the Indian peéple to resist the imposition of the
unwanted Constitution which, the Congress considered, as betrayal
of 1India's struggle for freedom which would ‘only result in
strengthening the hold of British imperialism and further
exploifation of the Indian masses. India claimed for herself the
right to frame her own Constitution and if a genuine democratic
state, with its political power transferred to the people as a
whole, should come into existence, it could only come through a
Constituent Assembly elected by adult sufferage and invested with
the power to determine finally the Constitution of the country.2

The election compaigning took a leap forward after the
Faizpur Session of INC. Though the enfranchisement of only
1/10th of the population took place, the political awakening of
the country was silently taking place. The programme of the

Congress was clear, to organise the elections and secure 1lasting

1. Tract for Times Op.cit, pp.145-56.
2. P. Sitaramayya, Op.cit.
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triumph for the Parliamentary phase of national life. This was
the supreme duty before the Congress. . It was-to hold thereafter
a convention not as a substitute for a Constituent Assembly but
as a preparation for it as well as for disciplined and effective
fight against the federal structure and the rest of the New Act.
The Constituent Assembly was meant to frame'a Constitution for a
free India. It was meant to be a grand ‘Panchayat‘ of the nation
elected on an adult franchise - meeting when the reality of power
had reached the people so that they could give effect to their
decisions ‘without any interference from the outside authority,
and thus establish a  free democratic State, for which the
Congress stood1

The Congress went to the polls and swept it. Over 54 per
cent of the total electorate of three and half crores cast their
votes. The Congress was able to secure absolute majority in the
legislative assemblies of five provinces namely Madras the United
Provinces, the Central Provinces, Bihar and Orissa. The Congress
emerged as the biggest single party in four provinces, nanmely,
Bombay, Bengal, Assam and North - West Frontier Province. Only
in Punjab and Sind Congress was Comparatively a small minority.2

The totai number of the Muslim seats 1in the Legislative
Assemblies of the 11 provinces was 482, out of which Congress

contested only 58 and won 26, that is 45 per cent of the total
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seats contested. The total number of Labour.seats in the 11
provinces was 38 of these the Congress contested 20 and won 18
i.e. 90 per cent.1

The response of the people was evident in the elections.
The next issue was that of accepting office. Gandhi said that in
accepting offices, it was~n6t intended by the Congress to work

the Government of India Act. Gandhi said that the Act should be

lawfully worked out 1in order to make the Act defunct. The

‘lawful' working of the Act came under severe criticism. Then
2

Gandhi said:

The hope may be frustrated if the representatives of the 30
million voters have a faith of their own and are intelligent
enough to use the pewers (including the holding of offices)
placed in their hands for the purpose of thwarting the
assumed intentions of the framers of the Act. And this can
be easily done by lawfully using the Act in a manner not
expected by them and by refraining from using it in the way

intended by them.

When the Congress ministries acéepted office, neither the

Congress leaders nor the Government knew exactly how the new

3

partnership in the provinces would actually work out. The
partial democracy of 1937-9', wrote Jawaharlal Nehru in his book
1 Ibid. p. 56

2 Ibid.
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The Discovery of India, 'was always on the verge of conflict’'.

There were crises in U.P. and Bihar on the reléase of political
prioners, and there was a crisis in Orissa on the selection of an
officiating Governor. There was the perpetual near - crisis on
the policy of the Government towards the Indian states and the
declared opposition of the Congress to Federation. The inherent
contradiction betweer popular governments in ﬁhe pfovinces and a

1
completely authoritarian government at the centre remained.

The emergence of Pakistan and abortion of the Federation

-

A breach between the Congress and the Government was
inevitable but it was hastened with the outbreak of the War. The
Congress working Committee met on 8-15th September in Wardha to
decide and formuléte its policy regarding the War. It's

resolution stated.

The Congress has laid down that the issue of war and peace
in India must be decided by the Indian people, no outside
authority can impose this decision upon them, nor can the

Indian people permit their resources to be exploitated for

imperialist ends. Any imposed decision or attempt to use
India's resources, for purposes not approved by them, will
necessarily have to be opposed by them... The people of

India have 1in the receht past faced great risks and

willingly made great sacrifices to secure their own freedom

1. B.R. Nanda, Mahatma Gandhi: A Biography., OUP, 1958, p.395-
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and establish a free democratic state in India, and their
sympathy 1is entirely on the side of democracy and freedom.
But India cannot aéséciate herself in a war said to be for
democratic freedom when that very freedom is denied to her
and such limited freedom as she possesses taken away from
her.1
The Congress was determined to -non—cooperate with the
British, in their war efforts. The Central Legislative Assembly
declared that no Indian troops should be sent abroad without the
consent of the Legislature. It was obvious that since Indian
troops were being sent to Egypt and Singapore, the declaration of
the Assembly was ignored and this could 1lead to India's
entanglement in the War. The'All India Congress Committee called
upon all members of the Central Legislative Assembly to refrain
from attending its next session. At the same time, the
Provincial Governments were warned not to assist, in any way
Britain's war preparation even at the peril of the Congress
Ministries having ﬁo resign.2 The moment Congress resolved not
to extend its support to the British, League announced its whole
hearted support to the British, on condition that Jjustice is
meted out to those Musalmans who belong to thé Congress Governed
provinces, where their liberty, person, property and honour was

3
in grave danger and was most callously trampled upon

1. CWC Resolution, 14 September, 1939, Desika Char, Op.cit.

2. Sitaramayya Op.cit, p.126.

3 Resolution of the Working Committee of the All India Muslim
League, 17-18, September, 1939.
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The British on the other hand, given the total opposition
froh the Congress, decided to face tbe War with the help of a
‘Consultative group', representing major political parties and
the Indian Princes under its own Presidentship. The Government's
rigid stand made the Congress to resolve that in the existing
circumstances it could not give any support to Great Britain, for
it would mean an endorsement of imperialist policy. - Thus, as a
first step to end this policy the Congress Ministries were called
upon to tender resignations. A silver lining to this situation
was the decision of the Government to suspend all preparation for
introduction of the Federation1

Meanwhile, Jinnah's campaign against Congress rose in tempo.
Jinnah had already attacked the provincial part of the new
constitution and alleged that it failed to safeguard Muslim
rights. He aléo questioned the suitability of a democratic
system of government in such a vast country with differing
nationalitiesz. His propaganda therefore widened the gulf
between the two communities and he went on to prove his
hypothesis that a democratic set up was impossible for India. The
‘decision of the Congress to resign was however of great
satisfaction to the Muslim League, the day of the resignation was

celebrated as the "Deliverance Day' by the Muslim League. 1In its

resolution of 22 December 1939 the League stated:

This public meeting of the Musalmans records its opinion

that the Congress Ministry has conclusively demonstrated and

1. Sitaramayya Op.cit, p.129.
2. B.R. Nanda QOp.cit, p.408.
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proved the falsehood of the Congress claim that it
represents all interests Jjustly " and fairly, by its

decidedly anti-Muslim policy.

The Congress Ministry both in the discharge of their
duties of the administration and in the Legislature have
done their best to flout the Muslim opinion, to destroy
Muslim culture, and have interfered with their religious and
social 1life, and trampled upon their economic and political
rights, in matters of differences and disputes the Congress
Ministry invariably have sided with supported and advanced
the cause ofvthe Hindus in total disregard & prejudice of

Muslim interests...

This meeting therefore expresses its deep sense of
relief at the terminatibn of the Congress regime in various
provinces and rejoices in observing this day as the "Day of
Deliverance' from tyranny and oppression and injustice
during the last two and half years '

In these circumstances Jinnah began to develop his two-
nation theory, the difference between Hindus and Muslims were now
not Jjust confined to religion but reached into their social,
economic, political & cultural realm. In March 1940, the two
nation theory was officially accepted by_the AIML, which declared
that no constitutional plan for India would be workable or

1. Jamil-ud-Din Ahmed (ed), Some Recent Speeches and Writinggs
of Mr. Jinnah, Lahore, 1943, pp.96-7. '
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acceptable to Muslims unless it was based on a demarcation of
Muslim majority areas in the north-west and the east as
independent states.1

In the meantime, Congress was making its demand for the
Constituent Assembly more eloquent. A Constituent Asssembly
representing all the political parties. ® The Congress made clear
that any mis-conception regarding representation shéuld not find
ground as the Congress wanted that a duly constituted electorate
should send members to the Constituent Assembly, and that these
members should be charged with the duty and entrustéd with the
power to frame a final draft so that no party organisation or
individuals at large may thereafter raise any objection or
propose modifications. The_Coﬁgress also kept the provision of
separate electorate for some communities which would so desire.
(Despite 1its opposition to separate electorates fundamentally).
It reiterated its Commitment towards minorities and suggested
safeguards. But it pointed out that there should not be any
misconception about the status of minorities and status of
Princely States and they should not be treated at par. Rather
the States should be treated at par with the Provincial
Governments.2

The Indian Liberal Federation President Dr. Paranjpey on the

other hand felt that the insistence on a Constituent Assembly by

the Congress was impolitic. The Scheme suggested could ‘create
1. B.R. Nanda Op.cit, p. 410.
2. Congres and the War Crisis (Statement by C. Rajagopalachari,

15 November, 1939) pp. 144-6.
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further difficulties. It was further pointed out that the

question of weightage was kept vague. The question of
representation of Indian states had been untouched. And a vast
number of other question were being 1left unconsidered. He

further added that the history of all Constituent Assemblies,
whenever they appear to have succeeded showed that the ground was
first of all fully prepared by informal discussion. among all
leaders and by securing an almost complete preliminary unanimity,
and then, if at ail copsidered necessary, a formal cachet of
approval was given to it by means of a Constituent Assembly if it
could be convoked.1

The League was against the idea of the Constituent Assembly
at this juncture when there was war and Britain was weak and its
position cfitical. Jinnah in his article in Time and Tide, 19

January 1940 stated :

.the question arises, why is this demand made at this
particular time? The answer is obvious. The War is to the
Working Committee a heaven-sent means of increasing its rule
from over eight provinces to over the whole of India, state
and Province .... I feel certain that Muslim India will
never submit to such a position and will be able to resist

it with every means in their power.

And of what type of constitutionalists will this Constituent

Assembly consist? There are in India roughly 400 million

1. Presidential Address of National Liberal Federation in
Desika Char Op.cit, pp.626-627.
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Souls who, through no fault of their own, are hopelessly
illiterate and consequently, priest:and caste ridden. They

have no real conception of how they are being governed even

today, and it is proposed that to the elected
representatives of such, India's future constitution be
entrusted. It is too much to say that since the vast

majority of the elected representatives will be illiterate
Hindus, the Constituent Assembly will be under the influence
of Mahatma Gandhi and Congress leaders, and the constitution

that will emerge will be as the Working Committee directs?

Thus, through the Constituent Assembly will the working
Committee attain its ends, British Control and Commerce will
disappearf the Indian States will be abolished. Minority
opposition will be stifled and a great Hindu nation will
emerge, governed by its beloved leader, Mahatma Gandhi, and
the Congress Working Committee.1
A futile attempt was made again to coax Jinnah to join the
Constituent Assembly. He was assured by Gandhi, Jawaharlal and
‘Rajendra Prasad that the Constituent Assembly would be formed on
the widest ©possible franchise and by agreement on communal
representation and that the Assembly would frame full protection

for the rights and interests of all minorities.

Jinnah's-lack of real interest in this subject, was because

he was thinking in terms not of the future but of the immediate

1. M.H. Saiyid, 1India's Problem of her <Constitution, 1940,
pp.27-8. :
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present, and trying to force the Coqgress to form Coalition
Ministries with the League. He had no wish to be involved in any
agitation which the Congress might launch and was prepared to
fall in line with the Government in order to secure concessions
from them1

All talks with Jinnah were called off by the Congress and a
policy of non-cooperation was to continue till the Government
ceased to maintain their imperialist domination in alliance with
the reactionary elements in tﬁe country. The Government had no
intention of breaking the stalemate which they had themselves
created. It was their political strategy of weakening a puralist
nation by dividing them. Way back in the Reforms Act of 1919
Lord Chelmsford and Edwin Montagu recognised the genesis of
Separatist mischief through separate electorates, "Division by
creeds and classes means the creation of political camps
organised against each other, and teachgs then to think as
partisans and not citizens; it is difficult to see how the change
from vthis system to national representation is ever to occur.
The British Governmenf is éften accused of dividing men to govern
them". ’

The demand for a Constituent Assembly was conceded by the
British government, in an indirect way in what is known as the

"August Offer' of 1940, which had many impartant reservations.

1. S. Gopal, Jawaharlal Nehru: A Biography, Vol.I, OUP, 1975,
p. 258-259,.
2. Ibid.
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It was now felt by many quarters among the British that if
the British did not act towards bringing® a Constitutional
settlement, it will loose India. Attlee's despatch reflected
this feeling. It was suggested that a representative with power
to negotiate within widé limits should be sent to 1India, either
as a special envoy or in replacement of the present Viceroy, and
that a Cabinet Committee should be appointed to draw up terms of
reference and powersl. The British Government gave its proposals
on 30th March 1942. It was claimed in the proposals that:

a) Immediately upon the cessation of hostilities, steps

shall be taken to set up in India, in the manner

described hereafter, an elected body charged with the
task of framing a new constitution for India.

b) Provision shall be made, ... for the participation of
the Indian States in the Constitution-making body....
It was also elucidated that if a Constitution making
assembly cannot overcome differences and if the Provinces remain
unsatisfied with the Constitution, then such Provinces can go out
and remain out if they wished and just the same degree of self
government and freedom would be available for them as for the
union itself....2 There was also to be reservation regarding

Defence, the full responsibility of Naval, Millitary and 2Aair

defence of India was to lie with the Commander-in-Chief under the

War Cabinet. Appointment of an Indian representative in the War

1. Memorandum to the War Cabinet, Mansergh and Moon (Eds). The
Transfer of Power, Vol.I, pp.111-112.

2. The Indian Annual Register, Op.cit, pp. 221-4.
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Cabinet was claimed as giving equal and effective share to the

1

Indians in the new arrangement.

The Congress Working Committee reacting to the Cripps

proposals stated:

The Committee recognises that future independence may be
implicit in the proposals, but the accompan&ing provisions
and restrictions are such that real freedom may well become

an illusion.

While the representation of an Indian State in the
Constitution making body is fixed on a population basis, the
people of the state have ho voice 1in .choosing those
representatives.... such states may in many ways become

barriers to the growth of Indian freedom.

The acceptance beforehand of the novel principle of non-
accession for a Province 1is also.a severe blow to the
conception of Indian unity.... Congress has been wedded to
Indian freedom and wunity and any break of that wunity
especially in the modern world when people's minds
inevitably think in terms of even larger federations would
be injurious to all concerned and exceedingly painful to

contemplate.

It has been méde,clear that the Defence of India will

in any event remain under British control. At any time
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Defence is a vital subject; during war-time it 1is all
important and covers almost every sphere of 1life and
administration. To take away Defence from the sphere of
responsibility at this stage is to reduce that

responsibility to farce and nullity.

what is most wanted is the enthusiastic response of the
people, which cannot be évoked without the fullest trust in
them... but that <c¢an only be done by freedom and full
reéponsibility being cast upon them. The Committee are
therefore, -unable to accept the proposals put forward on
behalf of the British War Cabinet.1
On the one hand Congress was talking about Indian Union and
was objecting even to the provision of voluntary accession of
Provinces in the Federation in Cripps proposals. On the other
hand Muslim League in response to the proposals gave its opinion
that the only solution of India's constitutional problem was the
partition of 1India into independent zones; and therefore any
compulsion _for the Muslims to enter into a constitution-making
body which would endorse a new Indian Union would be unfair to
them. The Leagqe further added that since in any constitutiQn
making body Musalmans would be a minority of 25 per cent, that
body would function contrary to Jjustice énd constitutional
pfactice followed in other countries. Thus, it demanded clear
pronouncement on - their demand of partition rather than meagre

1
concession of right to accede and secede.
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The Cripps proposals failed, both the War Cabinet (barring
Attlee) and Linlithgow's Government had no wish to see it
succeed. The failure of Cripps was welcomed by many at the
British end. The relief over Cripps failure was because of the
reason that Cripps had offered Home-Affairs Department and
Finance in the proposed self—government.2

Finding that Cripps.was bartering away his powers in his bid
to get,vthe concurrence of Indian leaders to his proposals,
Linlithgow cabled to the Wér Cabinet 6n 6th April cautioning
against glossing over the status and powers of his Executive

Council particularly because of the popular references to ‘an

Indian Cabinet or National Government'. He said, the vital test
of Cabinet Government, namely responsibility to an 1Indian
Legislature, does not and cannot exist in the interim period.

The Constitutional responsibility of the Governor-General in
Cbuncil must remain to Parliament; thé Governor General must
retain his powers of overriding the Executive Council, and the
Secretary of State his powers of direction and control over the
Governor-General in Council3. Thus it was made clear that there
could be no question of any convention limiting the powers of
Governor General, and the Indian members were to conform to the

existing constitutional restrictions. This resulted in the

breakdown of the negotiations.

1. Desika Char Op.cit, 'p.659.
2. Mansergh, Transfer of Power, op.cit., pp.756-8.
3. Ibid, pp.654-720.
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The global situation was meanwhile hastening an era of
freedom where the imperialist schedules were béing broken. “The
All 1India Congress Committee was conveying its appreciation to
the Russian and Chinese people for their heroism in defence of
their freedom. For the imperialist powers the possession of
empire was increasingly becoming indefensible India the <classic
land of 1imperialism was now gaining importance. For by the
freedom of 1India, Great Britain's and the United Nations’

reputation was to be judged.

Thus the Quit India resolution of the AICC, 8 August 1942
stated:

The AICC, therefore repeats with all emphasis the

demand for the withdrawal of the British power from 1India.

On  the declaration of India's independence, a provisional

Government will be formed and free India will become member

of the U.N. The provisionai Government can only be formed

by the co-operation of the principal parties and groups in

the country. It will thus be a compromise government
representative of all sections of the people of India... The
provisional Government will evolve a scheme for a

Constituent Assembly which will prepare a constitution for
the Government of India acceptable to all the sections of
the people. Its primary functions must be to defend 1India
and resist aggression with all the assuméd as well as . the
non-violent forces at its command... The Constituent
Assembly will prepare a Constitution for the Government of

India acceptable to all the sections of people. This
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Constitution according to the Congress view, should be a
federal one, with the largest measure of autonomy for the
federating units, and with the résiduary powers vesting in
these units....1

Gandhiji meanwhile ‘prepared terms for settlement of the

Pakistan issue. On 24 September 1944, he wrote to Jinnah:

With your assistance, I am exploring the possibilities of
reaching an aggrement, so that the claim embodied in the
Muslim League Resolution of Lahore may be reasonably

satisfied....

I proceed on the assumption that India is not to be regarded
as two or more nations, but as one family «c¢onsisting of
many members of whom the Muslims living in Baluchistan Sind,
N.W. Frontier Province and that part of the Punjab where
they are in absolute majority over all the other elements,
and in parts of Bengal and Assam where they are in absolute
majority, desire to 1live in separation from the rest of

2
India

Proceeding on these terms Gandhiji's terms were as follows:

1. The areas demarcated by a commission approved by the
Congress and the League. The wishes of the inhabitants of
1. Mahatma Gandhi, To the Protagonists of Pakistan, Karachi,

1947, pp.221-4.
2. Ibid, pp.132-133.
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the areas demarcated should be ascertained through the votes
of the adult population of the ‘ areas or through somne

"equivalent method.

2. If the vote is in favour of separation, it shall be agreed

that these areas shall form separate States...

3. There shall be treaty of separation which .should also
provide for the efficient & satisfactory administration of
Foreign Affairé, Defence, Internal Communications, Customs,
Commerce and the like, which must necessarily continue to be

matters of common interest between contracting parties.

4. The Treaty shall also contain terms for safeguarding the

rights of minorities in the two states.

5. Immediately on the acceptance of this agreement by the
Congress and the League, the two shall decide upon a common
course of action for the attainment of independence of

India.

6. The League will however, be free to remain out of any direct
action to which the Congress may resort and in which the
League may not be willing to participate.

If you do not agree to these terms, can you let me know in
precise terms what you would have me to accept in terms of the

1
Lahore Resolution
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Jinnah however rejected Gandhiji's terms on 25 september
1944 on grounds that Gandhiji had rejeeted thro;gh his terms the
basic and fundamental principles of the Lahore Resolution. He
alleged that Gandhi did not accepf that the Musalmans of India
were a nation. Also they had an inherent right of self-
determination which was ighored. Jinnah rejected the terms
because he did not want a Central authority which was to be the
supreme authority over the two Sovereigh States, as proposed by

Gandhi.

Thus, there wes no conclusion or solution of the Indian
Constitutional problem till 1944. The British offer of March
1942 stood unconsidered. The British anxiety over Indian
Constitutional deadlock was obvious. Amery on 14th June 1945
gave proposals to break the Congress-League deadlock.

He proposed that:1

The Executive Council should be reconstituted and that the

Viceroy should in future make his selection for nomination

to the Crown for appointment to his Executive from amongst

leaders of 1Indian political life at the Centre and in the
provinces, 1in proportions which would give a balanced
representation of the main communities, including equal

proportions of Muslims and Caste Hindus.

Also a suggestion was made regarding installation of

responsible governments there where it became necessary to

1. R.Coupland, India: A Restatement pp.295-8.
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put into force the powers of the Governors under Section 93
of the Act of 1935. The hope waé projected that these
Governments would be based on the participation of the main

parties, thus smoothing out communal differences...

Congress was not taken.in by any of these proposals. On 21-
22 June 1945, Congress gave its acceptance conditions, mainly
stating that Congress could never be treated at par with the
Muslim League and Congress could never accept that the sole right

of nomination of Muslim members lay with the League.
Wavell Plan

When Lord Wavell took over the viceroyalty on 20th -October
i943, Subhas Chandra Bose was active across the eastern
frontiers, preparing for armed re-entry into India. The
Provisional Government of Free India was inaugurated on 21
October, the déy after Wavell assumed Office. Lord Wavell took

charge when Congress Muslim League ‘no-compromise' was at 1its

peak. On 17 February 1944 he stated (his first political
utterance) ‘'India was a natural unit within which the two great
communities must decide how to live together, as communities

’ 1

differing in culture or religion had contrived to do elsewhere'.
He further added that he could not advise the release of the
members of the Congress Working Committee as long as the policy

2
of non-cooperation and even obstruction was not withdrawn

1. B.N. Pandey (eds). Op.cit, p.61.
2. P. Sitaramayya Op.cit, p.617.
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After Gandhi's release and convalescence in _July 1944, he
assuréd Wavell of full co-operation in War efforts if the British
would make a declaration of immediate Indian independence, and
form a national government. But this offer for Congress-
Government understanding was rejected by Amery on the ground
that these proposals did not even form a starting  point for

fruitful discussion.

Moreover it was impossible to move Churchill's Government
for any understanding on the basis of Congress demands. That
being so, Gandhi paid greater attention to a negotiation with
Jinnah. Meanwhile Raja Gopalachari had prepared a formula to

bring about a Congress-League compronise.

The Gandhi-Jinnah talké yielded' no result, ‘but only
aégravated the existing Congress - League differences. One year
thus passed since Wavell assumed office, with the Inaian

situation remaining as gloomy as before. The Churchill Cabinet
of course stood firm on its principle that there should be no
move for negotiation as long as the Quit India demand stood and

1
the Congress did not change its policy towards war.

The War was coming to an end, and British policy of putting
war as an excuse in all constitutional proceeding, as an
obstruction to self government was not handy any more. Moreover,

the Quit India movement had succeeded 1in deepening the

nationalist appeal all over the country. Also the Congress
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leaders were now out of the prison. The best course of action
possible was a British initiative towards constitutional advance.

The British initiative was spearheaded by Wavell on 24 October

1
1944. He wrote to Churchill:
The present Government of India cannot continue
indefinitely, or even for long. Though ultimate

responsibility still rests with His Majesty's Government,
his Majesty's GoVernment has no longer the power to take

effective action.

....If our aim is to retain India as a willing member of the
British Commonweélth, we must make some imaginative and
constructive move without delay; We have every reason to
‘mistrust Gandhi and Jinnah and their followers. But the
Congress and the League are the dominant parties 'in Hindu

and Muslim India and will remain so...

Wavell proposed that a fresh start should be initiated as
early as possible. Since India could not be any longer held down
by force, he felt the necessity of installing a provisional
government and of devising means to reach a constitutional

settlement. But Wavell's plea fell on Churchill's deaf ears.

On 14th June 1945 Wavell announced inr a broadcast his
political proposals for India's advance towards full self
government. He proposed to invite the Indian Leaders to Simla to

seek their counsel in regard to the formation of a new Executive

87



Council which would be more representative of Indian political
opinion and would include an equal number of Céste Hindus and
Muslims.... This Council would be entirely Indian with, for the
first time, Home, Finance, and Foreign Affairs in Indian hands.
The new council would also explore the means by which agreement

could be reached for a new, permanent Constitution.

The announcement was coupled with an order for the immediate
release of the members-of the Congress Working Committee. Nehru
did not view with favour the Wavell Plan and Sardar Patel
Commenting on it said:1

Parity between Caste Hindus and Muslims can ha§e no place at

the conference. I hope that no nationalist will be a party

to any arrangement which has as 1its basis a religions
division. I express these sentiments not only on my own
behalf but all those Congressmen who are with Gandhi at the

moment.

It can be presumed that had the Simla Conference gone in

favour of the Congress with the prospects of a Congress dominated

Interim Government unchecked by the League, the Churchill
gtovernment would have never agreed to it. For reasons known to
him alone, Wavell was not sorry at the failure and took the

responsibility for it on himself. The Viceroy's failure at Simla
was soon followed by one of the most significant incidents 1in
Indo-British relations at the cross roads of time -~ the fall of

Churchill from power in Great Britain.

1. Ibid, p.70.
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The Congress policy at this moment was unequivocal. they
would have nothing to do with the Cripps proposals of 1942 or the
Wavell proposals of 1945, those being the rotten gifts of the
Churchill Cabinet. The Labour Party was expected to be more

sympathetic and Congress was expectant.

’

From late August to mid September 1945, the Viceroy stayed
in London to negotiate policies with the new open. The problem
for the latter was not the Congress, but Jinnah. According to
Wavell any Constituent Assembly would certainly be boycotted by
the Muslim League if Pakistan was not conceded. According to
Attlee anything conceding Pakistan would result in fresh outbreak

of Congress agitation.
Cabinet Mission Plan

According to the 5th para of the Cabinet Mission Plan the

Indian Constitution was to take the following form:

1. There will be a Union of India containing British India and
the States which should deal with thé following subjects:
Foreign Affairs, Defence and Communications; and should have
the powers to raise the finances required for the above

subjects.

2. The Union should have an Executive and a Legislature

constituted from British Indian and States representatives.

Any question raising a major communal issue in the
1. Selected Works of Jawaharlal Nehru SWJN (Footnote), Vol.14,
p.9.
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Legislature should require for its decision a majority of
the representatives present and voting of each of the two
major Communities as well as a majority of all the members

present and voting.

3. All subjects other than the Union Subjects and all residuary

powers should vest in the Provinces.

4. The States will retain all subjects and powers other than

ceded to the Union.

5. Provinces should be free to form groups with Executives and
Legislatures, and each group could determine the provincial

subjects to be taken in common.

6. The Constitutioné of the Union and of the groups should
~contain a provision where any Province could by a majority
vote of its Legislative Assembly, call for reconsideration
of the terms of the constitution after an initial point of

few years and in ten-yearly intervais thereafter.1
The Congress Working Committee reacting upon the statement
issued by the Cabinet Delegation specified that the Committeé did
not agree with some of the recommendations of the Statement. The
Committee held that if the Constituent Assembly wanted, it would
have the full authority to make changes and variations and
regarding communal matters, a majority decision of both the major

2
parties would be necessary.

i. Constitutional Proposals of the Sapru Committee, Bombay,
1945.
2. Indian Annual Register QOp.cit, Vol.II. p.145-7.
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The Congress also criticised the grouping scheme of the
Cabinet statement. Jawaharlal Nehru speaking upon grouping said,
‘the big probability is that... there will be no grouping. He
pointed out that everybody outside the Muslim League was entirely
opposed to grouping. Also in his opinion ‘provincial Jjealousies
would work against each other, for example Norfh West Frontier
Province and Sind would not like to group with Punjab for
economic and other reasons.1

Jinnah and the Muélim League now took the opportunity
formaily to define the ter:itories which the contemplated
Pakistan should include. | According to the All India Muslim
League Council resolution on 29 July 1946, the scheme of the
Cabinet Delegation fell far short of the demand of the Muslim
nation‘-for the immediate establishment of an independent and
fully sovereign state of Pakistan comprising the six Muslim
Provinces, but the Council accepted a Union Centre for ten years
strictly- coﬁfined to three subjects, wviz. Defence, Foreign
Affairs and Communica]:ions.2

The All India Muslim League felt that once the Constituent
Assembly was summoned there would be no provision or power that

could prevent any decision from being taken by the Congress with

its overwhelming majority. It would rest entirely with the

1. Independence and After: Collection of Speeches, GOI,
N.D.1940

2. Document relating to the Statement made by the British

Cabinet Mission and H.E. the Viceroy on 16 May 1946,
Constitutent Assembly, India, New Delhi, 1947.
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majority to take such decisions as they might think proper or
which will suit them. Moreover, the Congress had already secured
an overwhelming majority and they would be in a position to use
the Assembly in the manner in which they have already declared.
I.e., the League accused Congress of not cooperating according
to the principles 1laid down by the Cabinet delegation and
Viceroy. They felt that the British Government was sacrificing
the interests of the Muslims to appease the Congress ‘and it
withdrew acceptance of the Cabinet Mission proposals.1

It was maintained that the Muslims of India would not rest
contended with anything less than the immediate establishment of
an independent and fully sovereign state of Pakistan and would
resist any attempt to impose any constitution making machinery or
any Constitution, ldng term or short-term, or the setting up of
any Interim Government at the Centre without the approval and

consent of the Muslim League.

A resolution of the Working Committee of the Indian National
Congress 1in response to Muslim League's rejection of the Cabinet
2
Mission Plan stated:
The Committee have noted that criticisms have been advanced

on behalf of the Muslim League to the effect. that the

Congress acceptance of the proposals contained in the

statement of May 16th was conditional. The Committee wish
1. Ibid
2 Ibid, p.3
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to make it clear that while they did not approve of all the
proposals contained in this statement, they accepted the

scheme in its entirety.

The Committee emphasizes the Sovereign character of the
Constituent Assembly, that is its right to fuﬁction and draw
up a constitution for India without the interference of any
external power or authority. But the ASéembly will
naturally function within the internal limitations which are
inherent in its task, and will therefore seek the 1largest
measure of co-operation in drawing up a Constitution of free
India allowing the greatest measure of freedom and
protection for all just claims and interests.
Reacting to the Resolution of AICC, M.A. Jinnah made a
statement on August 12th, 1946. He said%: |
the question is how this Assembly will function and
they make it <clear that it will do so with internal
limitations... If any decisions are taken by this Assembly
which are repugnant, ultra vires or incoﬁpetent for the
Assembly to adopt, what is the check provided for it either
internally or externallyvexcept again the brute majority in

the Assembly.
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The Cabinet Mission adopted the population basis for the
elections to the Constituent Assembly. But it was found by the
Mission that it was wholly impracticable to extend the population
basis to each of the minorities, because their numbers were so
divided ‘up among the different provinces that it would, in
practice, have resulted inl some of them not gaining any
representation at all. Therefore oniy three major'divisions were
made, that of Muslims, Sikhs and General. Population basis was
adopted for representation, i.e., one representative for a

million of people.

However, Congress was a vast majority where minorities were
not to be elected on population basis but rather their election
rested on Cohgress decision of how to give minorities their due
representation. This was of course, arbitrary but it was better
than the population basis because through the population method
Minorities would have had been insignificant in the Constituent
Assembly.1

The Congress was against the division of the country. It
was however sympathetic to theAidea of 1local authority, that
which would conform to the maintenance of the unity of the
country. Accordingly it suggested that the future framework of
the country's Constitution be based on a federal structure with a
limited number of compulsory central subjects such as defence,

communications and foreign affairs; the federation would consist
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of autonomous provinces in which would rest the residuary
subjects. It was proposed that on‘ the completion of the
constitution making process a province could elect to stand out
of the Constitution altogether or federate on the essential
minimum subjects, or federate on the essential as well as the
optional subjects.l

Lord Wavell made it clear that the Muslim Léague's entry
into the Interim Government was conditional on the acceptance of
the scheme of the Cabinet Delegation contained in the statement
of May 16 and explained in the statement of May 25 and that he
must call his council at an early date. But Jinnah on 5th
November 1946 accused the Congress of inactivity in Bihar in
the face of gruesome massacres and on that condition found the
atmosphere too explosive to even think about a Cogépituent
Assembly. Therefore, Jinnah in his letter to Lord Wavell, dated
November 17, 1946 asked for a postponment of the Constituent
Assembly.2

But when the decision to summon the Constituent Assembly was
taken and it was to be on December 9th, Jinnah found the
situation not much to his tastes, he commented:3

It is quite obvious that the Viceroy is blind to the present

serious situation and the realities facing him and is

entirely playing into the hands of the Congress and is

appeasing them in complete disregard of the Muslim League...

1 Ibid
2 Ibid
3 Ibid
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In these circumstances, it is obvious that no representative
of the Muslim League will parficipate id’ the Constituent
Assembly.... ‘By forcing this ﬁeeting of the Constituent
Assembly, the matter has been further exacerbated and a
situation has been created which will 1lead to serious

consequences.

Even this date, (9 December) it must be remembered, was given
VImonths -after the election of the members of the Constituent
Assembly. Any further postponement in the given context would,
in all probability, have resulted in the abandonment of the plan
and created a feeling of uncertainty all round which was not only
undesirable but could actually encourage various forms of violent

propoganda.

The opposite reaction of the two parties, regarding the
Constituent Assembly meeting was spurred dﬁe to their respective
interests. The Muslim League wanted equal representation in the
interim government portfolio wise, it wanted that AIML should
also have the same discretionery power as the Congress regarding
the <choice of minority representatives and other arrangements
regarding the number of representatives etc. This clearly
substantiates the Muslim League's disappointment with the

Cabinet Mission proposals.

Nehru's talks with Jinnah having failed, the Viceroy
undertook further negotiations. He was able to persuade Jinnah
to nominate five members to the intérim Government from his

party, without any further conditions or stipulations. Nehru and
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the Congress representatives pointed out that the representatives
of Muslim League could not join the éabinet ﬁission without a
formal acceptance of the proposals of the Cabinet Mission and the
League's agreement to cooperate in the work.of constitution -

making within the framework of the plan.

The British meanwhile proceeded with the formation of an
interim Government which was supposed to be as representative as
possible of those who were willing to accept the statement of May
l6th. Nehru's talks with Jinnah had failed, and eventually the
Viceroy could persuade Jinnah to nominate five members to the
interim Government.1

However, Nehru end other Congress representatives pointed
out that the representatives of the AIML could not' join the
Interim Government without a formal acceptance of the proposals
of the Cabinet Mission and League's agreement to cooperate in the

work of constitution-making withih the framework of the plan.

Nehru was definitely of the opinion that plans for summoning
the Constituent Assembly should be put through inspite of ' the
fact that the attitude of Jinnah and the Muslim League at the
time was one of non-cooperation. The political dimplication of
ALL 1India Muslim League's abstention from the Assembly meant an
appeal to the existing British Colonial State to intervene in the
affairs of the Constituent Assembly, which was however not

1. Gwyer and Appadorai, Speeches and Documents on Indian
Consgtitution 1921-1947, Vol 1II, OUP, 1957, Bombay, p.653.
2. V.P. Menon, The Transfer of Power in India,p.322.
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2
possible as it was unacceptable to the nationalists.

Nevertheless the Secretary, of State made an effort again to
bring a settlement between the two majof political parties.
Accordingly on November 26, the Viceroy conveyed to Nehru,
Jinnah, Liaguat Ali Khan and Baldev Singh an invitation from the
British Government for discussions in London. The discussions
were unfruitful. The British Government made a last, but not the
least, - ef}ort to strengthen the division of the opinions of the
two parties by innocently stating in the British Prime Minister's
Statement, 6 December 1946 that:1
On - the matter immediately in dispute, his majesty's
Government urge the Congess to accept the view of the
Cabinet Mission in order thét the way may be open for the
Muslim League to reconsider their attitude. If in spite of
this reaffirmig of the intention of the Cabinet Mission, the
Constituent Assembly desires that this fundamental point
should be referred for decision of the Federal Court, such a
reference should be made at a very early date. It will
therefore be reasonable that the meetings of the sections

of the Constituent Assembly should be postpond until the

decision of the Federal court is known.

should a Constitution come to be framed by a
Constituent Assembly in which a large section of the Indian
population had not been represented, His majesty's Govt

1. B. Shiva Rao and others (eds) Select Documents op.cit,
pp.347-348.
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could not, of course, contemplate as the Congress have
stated they would not contempiate - forcing such a

Constitution upon any unwilling parts of the country.

The Congress reacted sharply against the statement. The
Working Committee of the Congress passed a resolution declaring
that the point at issue was not merely one of the procedure but
the  fundamental principle of provincial autonomy, and whether or
not a province or part should be coerced against its will. The
idea of the Federal Court binding the decisions of Constituent
Assembly was also not welcomed. But still the Congress Working

1
Committee made a conciliatory effort:

4

The Congress seeks to framé, through the Constitutent
Assembly, a Consitution of a free and independent India with
the willing cooperation of all elements of the 1Indian
people. The Working Committee regret that the Muslim League
members of the Constituent Assembly have refrained from

attending its opening session.

The (objectives) resolution according to the Muslim League
was "illegal, wultra vires and not competent of the Constituent
Assembly to adopt". The consideration on objectives Resolution

was delayed in order to give some more time to Muslim League for
its decision to participate in the Assembly. But Muslim League

postponed the decision on its future course of action until
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January 31. By then the objective resoclution was already passed

without the Muslim League's participaton.

The Congess formed the interim government and later nominees
of the Muslim League were also inducted but after much ado. The
~Muslim 1league had to give in on two points to get into the
Cabinet. It had to agree to the Congress nominating a muslim
member, and thereby give up the right, 1long claimed, to
exclusively nominate all Muslim members of the Cabinet; and it

had to undertake to join the Constituent Assembly.

The League made its final stand clear and decided to non-
cooperate 1in the Constituent Assembly. The Congéss made the
Viceroy's assurance clear to the League, which stated that as a
consequence of the League's failure to Jjoin . the <Constituent
Assembly its withdrawal from the interim government was
compulsary. Nehru added that if it did .not adhere to it, then

Congress members would themselves resign.

The situation was going out of hand for the British
Government. It was decided in face of the continuing political
crisis that the British would terminate their rule in India, and
transfer power to responsible Indian hands by a date not later
than June, 1948. The governmenf agreed to reéommend to the
British parliament a Constitution worked out in accordance with

the Cabinet Mission plan.
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Since, 1935, 1it's seen that two politiéal strands Congress
and the Muslim League were critical in the politiqal scenario of
India. Both were asking for political reforms. But it 1is
evident that the Congress was fighting for a long term gain of
Indian Independence and self-government thereby ending Colonial
rule, ‘where as the Muslim League was fighting for small
concessions and short term gains. It's shifting attitude is
visible over the period because of its shallow ideology of short
term gains. Both the parties we can say were in conflict over
the question of Centralisation and Decentralisation on every
political 1issue. Muslim League was always in favour of
Decentralisation in order to <contradict the Congress or
Nationalist ideology of unity of the country which the Congress
was demanding. The Congress obviously wanted a centralised
structure with provincial autonomy which could be attained in a

Federation.

‘The Muslim League on the other hand was not in favour of a
federation under the auspices of a popularly elected
responsible government. It is interesting that the Muslim League
was backing the Federation of 1935 under Colonial auspicious
because it meant autonomy in Muslim majority provinces and the
promnise of future secession from the main-land. But later its
ideology regarding a federation changes, when Federation is
proposed in the Cabinet Mission Plan, for the obvious reason that
it meant a united set up with India. Now Pakistan was first and

foremost in their minds. Congress on the contrary did not back
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the 1935 Federation because it was decentralisation without

democratic reforms, the Federation proposed was supposed to give
the Princely States and Muslim League undue advantage on
undemocratic Dbasis. In the Cabinet Mission proposals Congress

accepted the proposal of Federation because it meant a united
front of all pluralist strands of the country which was to attain

freedom and self-government.
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Chapter - IIX

Creation of the Federal Constitution

’

Background
On 16th May 1946 the Cabinet Mission made its plan public, and
the proposals for the new Constitution were made.clear to the
Congress and the Muslin League. By the end of June after a
tortuous process of detailed negotiations, both the Congress and
the League accepted the plan, but both publicly and privately
recorded their reservations. Jinnah accepted the plan, because
the c¢lause of compulsory grouping meant.the inevitability of a

separate state. and he was optimistic enough to make it result in

independent Pakistan. The Congress accepted the plan subiect to
its own interpreﬁations. The Statement of the Congress Working
Committee expressed that the proposals were accepted

conditionally and the committee wished to make it clear that
while they did not approve of all the proposals contained in the
_ 1
plan, they accepted the scheme in its entirety.
According to the Cabinet Mission plan, the procedure to make

the Constiftution, «called for the creation of a Constituent

Assembly. Regarding the creation of the Constituent Assenbly the

reaction of the Congress and Muslim League was opposite.
Conaress had instantly made its stand clear, asking for fast
2

action regarding the convening of a Constituent Assembly, Muslim

League on  the other hand decided not to participate in the

1. Maurice Gwyer & Appadorai (eds) Select Documents.
2. Ibid.
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Assémbly. The Muslim League was acFually unhappy with the
representation it was to get in the interim government. It
wanted equal representation in the interim government ‘portfolio
wise, it wanted that Muslim League should also have the same
discretionary power as the Congress regarding_ the choice of
minority representatives, other arrangements regarding the number
of representatives etc. Congress on the other hand had
reservations 1in conceding to Muslim League's demands. This
detente 1lasted through July, 1long enough to see the.Constituent
Assembly elected wunder the terms of the Cabinet Mission Plan.

League did not cooperate.

The election procedure adopted for the Constituent Assembly
rejected adult suffrage as too cumbersome and unpracticable. The
plén provided that the' provincial legislatures elect the
Assembly. The Provincial Legislatures were freshly elected. The
Provinces were to be represented in the Assembly in the
approximate ratio of one to one million of their populafion.
There were to be ninty three representatives of the Princely

States.

Membership of the Constituent Assembly

The Cabinet Mission stated that it was sufficient to
recognize only three Communities in India. The members of three
communal categories in the legislatures would elect the membérs
of the Assembly separately. The three categories were of

Muslims, Sikh and General (Hindus and all other Communities). The
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minorities were to be nominated as upon population basis, they
1
had very little chance of representatioh.
On this basis the allotment of seats among the various
Provinces and Communities in British India was as follows:
2

TABLE OF REPRESENTATION

SECTION - A

Province General Muslims Total
- Madras 45 4 49
Bombay 19 2 21
United Province 47 8 55
Bihar 31 5 36
Central Provinces 16 1 17
Orissa 9 0 9
167 20 187

Province General Muslim Sikh Total
Puniab 8 16 4 .28
N.W.F. Province . 0 3 0 i 3
Sind ' 1 3 0 4

9 22 4 25

Province General Muslims Total
Bengal 27 33 60
Assam 7 3 10
34 36 70
1. B. Shiva Rao and others, Select Documents, Vol. I, 48(i), p.
214
2 Ibid
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The total numbef of members from Governor's Provinces of
British India was 292. As far as Indi%n States were concerned,
Cabinet Mission étated‘that states would be given in the final
Constituent Assembly appropriate rep;esentation, which would not
be based on the representation of the British India type but
would be on the basis of selection which will be determined by
consultation. The States in the preliminary stage would be
represented by a Negotiating Committee.1

Thus, total membership of the Assembly was 389 of whom 93
were representatives of the Indian states and 296 from Britisﬁ
India (292 ffom Governor's Provinces and 4 from Chief
Commissioner's Provinces).2 On the basis of the proposals of the

Cabinet Mission, elections were held in July and August, 1946, of

the 292 Seats allotted to the Governor's Provinces.

The elections as stated earlier were held in three
categories (communal 'divisions) under the proposals of Cabinet
Mission Plan, the total number of seats allotted from the
Governor's_ Provinces to Muslims was 78, to Sikhs 4, and the
Candidates in the General Category 210. Of the 210 general seats
Congress captured 199, The Congress also won three of the four
Sikh Seats in Punjab and three Muslim Seats, and three Seats
allotted to Coorg, Ajmer Mérwara and Delhi. Thus, the total

seats accruing to Congress were 208. The Muslim League had a

1. Reports of Committees, First Series -~ Report of the
Committee Appointed to Negotiate with the States Negotiating
Committee, 20 April 1947, p.9.

2. Shiva Rao & others (eds) Framing of India's Constitution, A
Study.
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fair success with the Muslim Seats, capturing seventy three out
1
of a total of seventy-eight.
Congress was anxious to construct the Constituent Assembly

its strength as an united and strong party had been tested in

the elections of representatives into the Assembly.

The Muslim boycotted the‘Assembly, and when the Assembly
began 1its three year task on 9th of December 1946, the Seventy
three representatives of the Muslim League were not present,
proportionate to the population almost 73 million Muslims were
not représented (numerically). Gandhi wés skeptical about the
whole arrangement and felt that there was no use declaring
somebody else's creation a sovereign body, but since the
proposals of the Cabinet Scheme was accepted, he thought that all
parties should join the Assembly in an effort to make it work.2

Thus, the Assembly as stated earlier femained a one party
body. The Congress made sincere efforts to make the Assembly
representative of all the elements in India's national life. - Of
the two hundred and five members elecfed into the Assembly from
the Governor's Provinces on Congress vote, thirty members were
from outside the pérty. From the minorities, the scheduled
castes accounted for twentynine, the Indian Christians had six,

3
Anglo Indians three and Tribals, four.

1. B. Shiva Rao, Select Documents op.cit, pp.287-380.

2. B.G. Tendulkar Mahatma, (to Louis Fischer in an interview
held about 22nd July 1946; Vol. VII pp.189-90.

3. Ibid

107



Gandhi's advice to incorporate the best talents in - the

Assembly was not overlooked by the Coﬁgress. Irrespective of
party affiliaticons, the best availabie talents were nominated by
the Congress as representatives in the Assembly. The Congress

nominees among many included, N. Gopalswami Ayyangar eminent
civil servant from Madras, who has the Prime-Minister of Kashmir
from 1937-43; a members of the Sapru Committee 1945; Minister

without ©portfolio in Government of India, 1947-48; Leader of

Indian Delegation to U.N. Security Council 1948, etc.1 Hriday
Nath Kunzru, President of Servants of India Society, was another
important figure of the Indian public 1ife.2 Alladi
Krishnaswami Ayyar was an eminent advocate, he was Advocate
General Madras, 1929-44. S. Radha Krishnan, great philosopher

and educationist and H.C. Mookherjee, respected educationist from
Bengal, also president All-India Council of Christians; Member
Bengal Legislative Assembly 1937-—42.3

This anxiety of the Congress to secure the largest measure
of agreeﬁent for the Constitution was reflected also in the
composition of the Drafting Committee. Of the Seven members of
the Drafting Comﬁittee, only K.M. Munshil estranged Congressman
and T.T. Krishnamachari were members of the party. One member
Muhammad Saadulla, was a member of Muslim League; and others B.R.
Ambedkar, Alladi Krishnaswami Ayyar, N. Madhava Rau, and D.P.

Khaitan were independent members.

1. Shiva Rao & others, A Study, op.cit., Biographical Sketches
(Appendix I), p. 843.

2. Ibid.. p.97.

3. Ibid. p.844.

108



The party-wise break up of the Assembly's British Indian
. 1
membership was as follows.

Congress : 208
Muslim League o 73
Unionist 1
Unionist Muslim 1
Unionist Scheduled Castes 1
Krishak Proja 1
Scheduled Caste Federation 1
Sikh (Non-Congress) 1
Communist 1
Independents 8

Among the members of Constituent Assembly, were the
Presidents of many parties and organisations for example, the
Indian National Congress, the Depressed Classes League, the

Muslim League, the All-India Scheduled Castes Federation, the

All-India Women's Conference. the All-India Landholders'
Association, the Hindu Mahasabha, the Servants of India Society,
the Anglo Indian ASSOCiation.2 The Assembly thus, consisted
of an association of members of Central Government (10),
Presidents and ex-Presidents (5), Members and ex-Members of
varijous important Parties (22). There were members of Provincial

Congress Committee and also, Provincial Muslim League Committees,

ex-Members of Viceroy's executive Council (4), Premiers of
Provinces (8), Ministers of Provinces (10), ex-Ministers of
Provinces (17), Members of Central Legislature (34), ex-members
of the Central Legislature (3), Members of Provincial
Legislatures (155), the speaker and an ex-speaker of provincial
1. Ibid, p.97.

2 Ibid, p.98.
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Legislature. Therefore its evident that cream of all the

professions were incorporated, . people's representatives of
present and past were not overlooked. Successful people from all
fields, Lawyers, Doctors, Educationists, - Industrial and

Commercial Magnates, Working Class (industrial or agricultural)
representatives, journalists authors, politiciang all were
represented.1

There were a few but important changes in the membership of
the Constituént Assembly, due to the territorial changes and
'.population changes corresponding with it because ~of partition,
after independence. As a result of the territorial changes. the
ﬁew Dominion of Pakistan was to include the provinces of Sind,
Baluchistan and the North-West Frontier Province, the Muslim
majority Districts of Bengal, and Punjab, and the district of
Sylhet in Assam. This territorial delimitation was determined by
the Radcliff Commission Award. As a result of this partition,
West Bengal was allotted a membership of nineteen (Fifteen
General and Four Muslim Seats) and East Punijab Twelve (Six
General and four Muslim and two Sikh Seats). The representation
of Assam was reduced to eight. The membership of the Constituent

2
Assembly changed to:

Governor's Provinces 226

Ajmer-Merwara Delhi and Coorg 3

Indian States 89

Total 318
1. Ibid.

2. Constituent Assembly Debates, Vol.VI, pp.3-13.
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The Congress gained in membership from its earlier position.
Thus, the Congress' overwhelming majpfity resulted due to
December 1945 provincial legislature elections and from
partition. Under the scheme of indirect election in the Cabinet
Mission plan, the Constituent Assembly reflected the complexion
of the provincial legislatures, keeping aside the nominations and
membership of the Indian states( The complexion‘ of the
provincial legislature, one can say was somewhat skewed, because
duly 28.5 per cent of the adult populatiqn of the provinces could
vote in the Prqvinciai Assembly elections of 1945—46.1

One of the primary qualifications for a candidate it is
cértain was a record of active work in the political sphere, and
the 'secondary gqualification was that of elected through
provincial legislatures, the Congress made certain exceptions to
this general rule, intervening in the affairs of the Provincial
Conéresses to assure that persons of exceptional ability found
places in the'Constituent Assembly and the minority Communities

were justly represented.

Although three political organisations had no Official
representation in the Constituent Assembly the Communist 'Party,
the Socialist Party and the Hindu Mahasabha. But members of
.Hindu Mahasagha ~were present in the Assembly under different

sponsorships. The Socialist Party members were divided to the

last in their opinions about the desirability of Jjoining the

1. Based on the average proportions of the electorate to the
adult population.
2. S.P. Mukherjee was sponsored by Congress.
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Assembly. the Communist Party had earlier elected its member but

it was due to partition and was not reelected.

The Nafure of Leadership in the Assembly

The nature of the leadership in Constituent Assembly was the
product of inter-relationship in three sphereé. ‘That of
Govefnment with the Assembly and of both with the Congress Party.
Nehru, Patel, Azad/ Pant, Ambedkar (non-Congress) were ministers
in the newly formed Cabinet, they were also members of the
Working Committee of the Congress Party except Ambedkar and also

in Leadership position in the Constituent Assembly. The Assembly

had total fifteen Committees, out of which, eight major
Committees were —- Rules, Steering Advisory, Drafting, Union,
Subjects, Union Constitution, Provincial Constitution, and

States. Eithei Nehru, Patel or Prasad Chaired each of these
Committees. Though Ambedkar Chaired the drafting Committee which
was an exception. Thus, the inner circle of the Assembly

consisted of:

Name Committee Congress Position Government Position
Prasad 2 Working Committee President (Constituent
{member) Assembly) gave up

Ministership of Govt.

Azad 4 " Minister
Patel 4 " Deputy Prime Minister
Nehru 3 " Prime Minister
Pant 3 _ " _ Prime Minister, U.P.
Sitaramayya 4 . Congress Working --
Committee (member)
Ayvar 5 ~= Minister
Munshi 6 Member -=
Ambedkar 3 -- Minister
Sinha, 2 ' Member Minister & Chief Whip
Satyanarayan
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Nine more members were also in prime‘positions, they were
N.G. Ayyangar, Jairamdas Daulatram, Shankarao Deo, Mrs. Durgabai
Acharya Kriplani, T.T. Krishnamachari, H.C. Mookerjee, B.N. Rau
and Mohammed Saadulla.1

The above twenty individuals comprised the most influential
members of the Constituent Assembly. They possessed good
qualifications; came from diverse backgrounds. All were
University graduates. Twelve were lawyers, one was a doctor, two
were teachers, three were high ranking Civil Servants. One was a
business man. Half the group was active 1in the national
movement. Five from tﬁe group were non Congressmen, two were its
opponents, Ambedkar and Saddulla, who was actually a Muslim
League Member, Another man who was extremely important, and had a
say among the leadership was Sir B.N Rau, who was the
Constitutional Adviser. He was an eminent advocate and Jjudge.
In the‘ course of the Assembly he proved himself as an able

draftsman and coordinator.

The Assembly and its Task

The task in simple terms, before the Assembly was to
formulate a Constitution for free India, and not Jjust a
Constitution but an instrument by which the ultimate goal of
social revolution could be achieved. But it was far nmore
complicated than what it seemed, because a choice was to be made

by the Assembly members regarding the appropriate forms of

political institution, to foster or at least permit a social
1. Shiva Rao & others (eds) Vol.I, op.cit., pp. 215-250.
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revolution. Or in other words there was a ‘question a4 to what

should be the basic character of the Constitution, should be

unitary, federal or almost completely decentralised. The Choice
finally meant deciding which political tradition. The two
alternatives had different natures altogether, the Euro-American

Constitutional tradition meant continuing in the same direction
which India had already taken, i.e. «continuing in parliamentary
form of Government, combined with some improvements by taking
some good points from other Democratic Constitutions boasting
Parliamentary forms of Government, for example, America, Canada,

-Australia, Britain etc.

On the other hand indigenous tradition meant working within
the traditional village system and Panchayat form of - Government

which was first suggested by Gandhi in his pamphlet Hind Swaraj.

‘It was also proposed‘in Common Wealth of India Bill in 1924,
prepared by a National Convention of which Dr. Annie Basant and
Sir Tej Bahadur Sapru were the joint sponsors. ' Gandhi wanted a
constitution based on the village and its panchayat and erected
upon it a superstructure of indirect decentralised government. '
And in the system referred to in the India Bill, the Constitgtion
was to be based on the principle of adult sufferage at the
village panchayat level and a system of indirect elections for
both the Central and Provincial Legislatures. Mahatma Gandhi

articulated his indigenous bias for the future Constitution in a

letter to J.L. Nehru dated October, 1945. He wrote:

1. B.N. Rau, India's Constitution in the Making, pp.331.
2. J.L. Nehru, A Bunch of 014 Letters, pp.502-12.
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.I have said that I still stand by the system of

Government envisaged in Hind Swaraj. These are not mere
words. All ﬁhe experience gained by me since 1908, when I
wrote the booklet, has confirmed the truth of my'belief .....
I am convinced that if India is to attain true freedom and
through India éhe world also, then sooner or later the fact
must be recognised that people will have to live in villages

not in towns, in huts, not in palaces.....

My ideal wvillage will contain intelligent human beings.

They will not live in dirt or darkness as animals. Men and

WOﬁen wili be free and able to hold their own against the

WOrld,1

Gandhi submitted two plans, one in January 1946 and the
other in January 1948. His final plan expected that the Congfess
would become a social service organisation based on a nationwide
network of panchayats. Each village panchayat in Gandhi's plan
was to form a unit, two such panchavats would constitute a
working party with an elected leader. Fifty leaders would elect
a second grade leader, who would co-ordinate their efforts and
who would also be available for national service. Second‘ grade

leaders could elect a national Chief to regulate and command all

2

groups. The Congress Party's Working Committee did not accept

Gandhi's suggestions, believing that the Congress would neither
3

forego its political role nor become so utterly decentralised.

1. .Ibid. : :

2. N.V. Rajkumar, Development of Congress Constitution, pp.145-

6

3. AICC Papers, 1948.
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Also Nehru prior to@the AICC's‘rejection of Gandhi's plan
had already rejected Gandhi's proposal for an indigenous

constitution. In a letter date in 1945, he wrote.

A village normally speaking is backward intellectually
and culturally and no progress can be made from a backward
environment. Narrowminded people are much more likely to be
untruthful and violent ... Again it seems to me inevitable
that modern means of transport as well as many other modern
developments must continue and be developed. There is no

way out except to have them..,. L P

. s+«.How far that will fit 1in

with a purely village society? .... I do not think it is
possible in India to be really independent unless, she is a
1 .

technically advanced country.

Therefore, Gandhian tradition was rejected for reasons which
. were supposed to be correct/appropriate at that time. Moreover
the constitutional advisor B.N. Rau had circulated a
questionnaire to all members of the central and Provincial

Legislatures to facilitate the framing of the new constitution,

2
by giving their individual viewpoints. The gquestionnaire
contained the salient features of the new Constitution. But
unfortunately apart from a few, the response was low. It was not

possible in these circumstances to know what the majority felt.
That 1is why the Constitutional adviser prepared a memorandum

1. Nehru, A Bunch of 014 Letters, op.cit.
2. B.N. Rau, op.cit., pp.16-17.
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1
which reflected his own ideas, which were obviously aligned to

the Euro-American tradition in each and every aspect.

Finally the Assembly's alternative was a Constitution

aligned to the Euro-American tradition based on the principles of

directly elected governments. The tendency in these type of
traditions are towards centralisation, meaning a pyramidal
structure, in which a paraliamentary form of government is

directly elected and the elected government is all powerful and
is at the apex of the pyramid, with overarching power over the
base. The decision to opt for tﬁis.type'of a tradition was
predetermined for certain reasons: {a) It was tested and
experienced already in India (b) It was the World trend (c) The
members were by this time convinced of a strong centre after the
partition. Thus, it was hastily but firmly decided that 1India
would be a federation with a strong Central Government and
- Legislatures, that there would be three legislative lists on the
lines of the Government of India Act, 1935, and that the
residuary powers would wvest with the centre and not the
Provinces.2 ’

Since partition, the whole Assembly made an ‘effort to
maintain the unity of India in each and every aspect of the
Constitution. The initial debate on Objectives Resolution gave
.an opportunity to several members to voice their conviction that
a strong centre was necessary to build up national strength and

bid.
. B. Shiva Rao, A Study, op.cit.

N =
~
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prosperity. -Ihis ammounted to aﬁandoninétthe rules of the
Cabinet Missjon plan, which had proposed a weak centre for the
unity of the country because it was the only waqu which
cooperation of the Muslim League could be achieved at that time.
" When therefore, the Assembly got a free hand to devise the
constitutional Structure according to its own choice,"there were
many who hailed the new development as a release .from the
handicaps of curbs and conditions of the Cabinet Mission Plan.

K.M. Munshi voicing his opinion on this said:

....the plan of Maf 16 had one motive to maintain the unity
of the Country at all costs. A strong Central Govt. was
sacrificed by the May 16 plan at the altgg of vDpreserving
the wunity which many of us after-close examination of the
plan found to be an alternated unity which would not have
'gasted longer than making it.1
The Draft Constitution
The draft of India's new Constitution was released to the
public on February 26, 1948. The first criticism 1levelled
against the draft was its heavy borrowing of concepts from the

Government of India Act, 1935 and the Constitutions of other

Countries. Second was it's neglect of the Indian indigenous
L 2 - -

village §ystem. For the first criticism, Dr. B.R. Ambedkar

gave an unabashed defence: "I make no apologies there is nothing

1. Constituent Assembly Debates, Vol. IV, p.544.
2. B.N. Rau, op.cit, pp. 360-361
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1

- to be ashamed of in borrowing." Regarding the same criticism
B.N. Rau stated, "Most modern Constitutions do make full use of
the experience of other Countries, " borrow what ever is good from

2

them and reject whatever is unsuitable."

About the Second Criticism, the story had started during the
drafting stage of the Constituent Assembly's proceedings. The
proposal pertaining to making village panchayats the basis of
elections under the permanent Constitution, emerged. The
President of the Constituent Assembly Dr. Rajendra Prasad
referred it to the Constitutional Advisor, Sir B.N. Rau. Prasad
wrote to B.N. Rau, transmitting and explaining an article that he
had recéived suggesting changes in the Draft Constitution. He
wrote:

T 1like the idea of making the Constitution begin with

village and go upto the Centre, the village has been and

will even continwe to be our unit in this country..........

I strongly advocate. the idea of wutilising the adult

franchise only for the village panchayat and making the

village panchayats the electoral college for electing
representatives to the provinces and the centre.3

B.N. Rau in his reply rejecting Prasad’'s suggestion stated:

It may not be easy to work the panchayat idea into the draft

Constitution at the present Stage. Articles 67(5)(a) and

149(1), which, I believe embody Jdecisions already taken by

1. CAD. Vol. X.
2. B.N. Rau, op.cit.
3. Rajendra Prasad Papers, File No.5-4/48.
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the Constituent Assembly provide for direct election to the
Lower House, both at Centre and 'in the units. These
decisions will first have to be reversed if elections are to
be indirect, as required by the Panchayat plan. Whether

this will be practicable I do not know......

Since the world trend is towards direct elections it will
therefore not- easy to reverse the decisiqn already arrived
at by the Constituent Assembly. Also indirect election

would call for proper qualificationsvof the legislators.....

I fear if the 1Indian Constitution incorporates the
village... then the <constitution will be of inordinate
1

length and will be even more rigid than at present.

This debate was renewed when the draft Constitution was
presented. During the general discussions it was felt by. many
that the draft Constifution spelt a departure from tHe Gandhian
ideals. The issue came up when the second reading of the Draft
Constitution in the Constituent Assembly in November 1948.
Since, Ambedkar was the Chairman of the Drafting committee he was
found responsible and was charged by the members for overlooking
Gandhian ideals.2

Ambedkar being an ardent supporter of a strong'centre and a
unitary constitution, reflected that the Gandhian Scheme was not
practicable and would be harmful for the future democratic

system, as it would perpetuate the existence of caste systen,

1. Ibid., File 27-C/48.
2. CAD, Vol.VII, 1948, p.39.
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illiteracy and discrimination, because there won't be any change
in the age 0l1ld tradition of the villages. The issue came up when
the second reading of the Draft Constitution in the Constituent
Assembly in November 1948 was taking place. Since Ambedkar was
thie Chairman of the drafting Committee he was found responsible.
Anbedkar's bpinion on the issue reflected his disaggrement with
the village Community System he %elieved that the Gandhian Scheme
was not practicable and would be harmful for tkz future
democratic system, as it would perpetuate the existence of crste
system, illiteracy and discrimination because there won't be any
change in the age o0ld traditions of the villages. He also felt
that swaral might mean a total capture by the traditionally
privileged uppercaste Hindus, which would aggravate the
sufferings of the untouchables. Thus he had every reason to
believe that swaraj meaning an end to untouchability would rather
extend its life. Therefore, he felt that social reformation was
only possible from upwards, for which a struéture is needed which
will ensﬁre eqﬁal opportunities for the untouchables, this meant
a system which would have a strong central adthority to curb
resources from the majority to the minorities and keep- them
protected from their tyranny. The life 1long dedication of
Ambedkar towards the cause of untouchables was reflected in his
ardent wish to have a ceﬁtralised state. The other members were
also wunanimous on the issue of strong central government because
they also shared the view of Ambedkar regarding distfjbutive

1
equality between majority and minorities.

7/~ 5124
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The Gandhians however in the _,assembly: felt that the
Committee was ignoring Gandhian ideals for ready made
experimental Western Parliamentary models. They felt that Euro-
American governmental forms seeking parliamentary form of
government had limits to their democratisation. Meaning thereby
that devolutioh of power in parliamentary forms of government
were restricted up to an extent, because to uphold and maintain
the parliamentary form of government, a centralised bureaucracy
was inevitable. The Gandhian paradigm on the otherhand envisaged
a system of government which would be free of bureaucracy, _where
the devolution of power would reach the indi?idual through
village administrative system, But the Drafting Committee
rejected the suggestion of having village republics as the basis
of the whole constitﬁtion. To most members the Gandhian models

seemed neither practical politics nor practical econonmics.

Méﬁority of members though were unanimous for a strong
central government and were unsympathetic towards the cause of
decentralisation wup to the village levels. The members were
encouraging centralisation, from the objectives resolution
debates of the Assembly. Jawaharlal Nehru ffamed the objeétives
resolution and expressed his ideas upon the future constitution.
He hoped to encourage state activities, such as planning,
industrial development, relief of unemployment nationalisation of
industries etc. He sought to combine liberalism with
egalitarianism, democracy and individual liberty with socialism
and planning. His views found support from large section of the

Assembly members. Patel, Azad, shared Nehru's views. He also
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indicatéd that centralised administration and Constitution can
protect the country from foreign aggression and also‘ it would
provide stability and unity.1 This theme ran through all his
‘views in the Constituent Assembly Debates. The other members
were also convinced that purely decentralised village system
would not be able to harness industrialisation, nor would be able

to provide the political framework for undertaking a policy of

planning by the state.

Pandit Thakurdas Bhargava, suggested that the industries
should be decentralised as much as the administration, meaning
there by 'that the economic and political both decentralisation
processes have to be simultaneous. This was to happen in order

to abolish any disparity between rural and urban people.

Members remaining 1loyal to Gandhian ideals asked for
Panchayats, so that the centralised structure could be
decentralised up to some extent on Gandhian principles. T.
Prakasan appealed to the Assembly that the Gandhian scheme should
be considered. He advocated modern panchayat system with
financial autonomy.2 'N.G. Ranga another Gandhian spokesperson,
supported the Panchayat System and termed it as a necessity as he
felt that wvillage panchayats were the foundation stone of the
country without which the masses would be devoid of powers to

3
play their rightful part in democracy. H.V. Kamath felt that

1. Ibid.
2. B.N. Rau, op.cit., An interview with Nehru, by Rau, p.34.
3. CAD, Vol. VII, p.350.
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international peace and security could only be achieved through

1
4

the establishment of village republics. He insisted on inserting
a new Article to the effect that "State shall endeavour to
'promote the healthy development.of Gram Panchayats with a view to
ultimately constituting them as basic units of administration.1

Shibban- Lal Saksena suggested the jnclusion of wvillage
panchayats and local self government within the emerging
constitution. Sarangdhar Das requested that this matter be
reconsidered so that the wvillagers might get their dues.
Chaudhari Randhir Singh wanted that the villagers should have
full participation 1in the nation building process. V.I.
Muniswami Pillai expressed his dissatisfaction given the absence
of any provision in the Draft to consider the village as a unit.
He expected- the Assembly to reconsider the Draft proposals.
Gokulbhai Daulat Ram Bhatt complained that the constitution can't
be accepted if villages are ignored in it. Renuka Roy expressed
her belief that 1if wvillages are reformed and freed from
superstitution and ignorance, they could certainly become the
backbone of the structure of the Constitution.2

The Gandhians were of course, outnumbered. Members who
opprosed the village system found their voice reflected in Begum
Aizaz Rasul's statement "A lot of criticism has been made about
Ambedkar's remark regarding village polity. Sir, I entirely
agree with him. The modern tendency is towards the right of the

citizen as against any corporate body a village can be very

1. Ibid, p.504.
2. Ibid.
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1
autocratic. Manmohan Das gave a note of caution, "enthusiastic

protagonists of the village people are educat;d and until aﬁd
unless ‘the village people become concious of their rights and
privileges, this village panchayat system will do more harm than
good."2

To balance the controversy Alladi Krishnaswami Ayyar said,
"with large powers vested in the provincial or state legislatures
in regard to local self government and other matters there is
nothing to prevent the provincial legislatures from constituting
the villages as administrative units for the discharge of various
functions vested in the State Governments,"3 K. Santhanam said,
".... I wish that some statutory provision had been inserted
regarding village autonomy within proper 1limits. Of course,
there are difficulties because there are villages which are very
small, and tﬁere are big villages and many of them have to be
grouped for establishing Panchayats, their existence may have to
be recognised in the constitution, for in the 1long run local
autonomy for each village must Eonstitute the basic framework for
ﬁhe future freedom of this country"4 | N.G. Ranga and M.A.

Ayyvangar also suggested that there should be a Directive

provision for the establishment of village panchavyats.

Members who were sympathetic to the cause of village system
favoured generally uplifting the villages, they were in favour of

giving the villages some financial resources and a measure of
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autonomy. None of them however, attempted to make panchayats the

base for an indirect system of go&ernment, nor did these
amendments support thé decentralisation envisaged in the Gandhian
Constitution. On November 22, 1948. K. Santhanam moved
amendments1 for the adoption of Panchayat and decentralisation

at lower levels. Panchayat Raj as a directive principle, after a

brief debate, was adopted, and also accepted by Ambedkar. This
was later embodied as Article 40 of the Constitution. But the
intents of these amendments were negligible, it was not

sufficient 1in any way to change the centralised parliamentary
system, established by the Draft Constitution. The members
assumed that implementing this amendment was the duty of the

state in order to encourage and develop the concept of panchayat.

The pro-panchayat speeches were not for the rejection of
parliamentar& form of government in favour of a Gandhian
Constitution, rather a criticism of some aspects of the Draft.
The c¢ritics on the other hand supported centralisation, for
greater power‘ and status for India at international levels.
Thus, those who criticised the Draft for not giving panchayats
their due place were then, not putting forward an alternative, a
Gandhian Constitutional philosophy but an adﬁinistrative and
political demand. A system of administrative decentralisation
was demanded which would decentralise administratively the 1level
lower than the provincial governments, while politically, Indian

federalism would operate from provincial governments upwards.

1. CAD, VIII, 10, p.520.
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Treated both as administrative and political issues, the

o
I3

supposedly incompatible goals of centralisation and
decentralisation, of rejuvenated panchayats and direct

government, could be accomodated in the constitution.

Draft Constitution and Federal Policy

The form of federal policy embodied in the Draft consitution
came under heavy criticism, when presented. The Union Powers
Committee report when presented to the President and Assembly,
came in for great deal of criticism, Some strongly felt that the
whole approach of the Committee to the problem of distribution of
powers was wrong, vitiated by an obsession to make the centre
responsible for everything. Representing this view K. Santhanam
- observed that although he was too anxious to have a strong
Government for the country, his conception of the strength of the
centre was different from that embodied in the report which
provided in his judgement, for almost a unitary centre. Further
he was highly critical of the allocations of the financial powers
envisaged in the report. Also he added that unless the federal
taxes were divided by statute, the Provices would be "beggars at
the door of the centre".1

A. Rémaswami Mudaliar emphasised that the cardinal feature
of the proposal made in the report was its taxation proposal.
The tax items included in the Provincial list were not likely to
yield much and the recommendation that provision should be made

for an assignment or a sharing of the
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proceeds of some of the federal taxes was not ﬂonly vague and»
indefinite but also illusory.1 ' ‘

The criticisms were defended fervently by Alladi
Krishnaswami Ayyar, he justified the tax system and said that it
was an improvement on the scheme of taxation in .other
countries.2 D.P. Khaitan voicing something simiiar gave the
example of bBengal Famine of 1943, and 3Jjustified the Central
Government's superior financial powers, explaining that how the
province of Bengal was rescued from sad circumstances.3

G.L. Mehta impressed upon the Assembly that the problem of
federation-making in India was unprecedented and had to build a
federal system responding to the peculiar needs and interests of
~the Country. While in most other countries a federation had been
built up through independent sovereign_states coming together, in
India there had been under the British a long tradition of a
powerful centre. At the same time, the country was unfortunately
too prone to fall victim to fissiparous and disintegrating
tendencies, and it'was essential to guard against them.4

Refuting the criticism that the centre had been made too
strohg, Ambedkar maintained that the Draft Constitution had
struck a fair balance between the claims of the centre and the

1 CAD, Vol. V, pp.84-90.
2. CAD, pp.73-76.

3. CAD, pp.96-102.

4 Ibid, pp.76-84.
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units. While the centre was not given more responsibilities and
power than were strictly necessary, conditions in the modern
world rendered centralisation of power inevitable and that trend
was bound to operate in India, irrespective of the provisions of
the Constitution.1

The powers given to the centre to meet emergent situations
continued to be criticised by some members. About Articles 277-A
andr 278 Shibbanlal Saxena felt would reduce the autonomy of the
States to a farce. H.N. Runzru felt that articles 278 and 278A
were not ét all necessary.z Some members commented that too much

centralisation had reduced the states to ‘glorified district

boards'. To allay such fears Dr. Ambedkar said:

A serious complaint is made on the ground that there is too
much of centralisation and that the states have been reduced
to municipalities. It is clear that this view is not only
an exaggeration, but is also founded on a misunderstanding
of what exactly the constitution contrives to do.... It may
be that the constitution assigns to the Centre too large a
field for the operation of its legislative and executive
authority than is to be found in anv other federal
Constitution. It may be that residuary powers are given to
the Centre and not the States. But these features do not
form the essence of federalism. The chief mark of
federalism as I said, 1lies 1in the partition of the

CAD, Vol. V, pp.33-37.
, pp.186-198.
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legislative and executive authority between centre and the
units by the conétitution... Centre cannot by its 6wn will
alter the boundary of partition, nor can the Judiciary.
..... The first charge of centralisation defeating

1
federalism must therefore fall."

.

The second charge regarding article 278 - which spglt
overriding powers of centre over the states, was also handled
very skillfully by Dr. Ambedkar. He said:2

before condemning the Constitution for containing such
overriding powers, certain considerations must be borne in
mind. The first is that these overriding powers do not form

the normal features of the constitution. Their use and

operation are expressly confined to emergencies.

But the criticism of the form of federal polity embodied in
the Draft Constitution. Many members who believed in
decentralisation, expressed their dissatisfaction with the scheme
of wunion-state relations. Thus, decentralisation was discussed
within in the strait jacket of the Union-State power relations.
Mahbood Ali Baig and N.G. Ranga feared that the emphasis on
centralisation and the facility with which the Central
Government could convert the federal system into a unitary one,

3
might lead to totalitarimism and to the negation of democracy.

CAD, Vol. XI, pp.967-977.

CAD, Vol. VII, pp.296 and 350.
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On October 26, 1948 in face of cr@ticisms“and suggestions on
the Draft, Ambedkar wrote to the Presidenté of the Constituent
Assembly that since the Secretariat of the Constituent Assembly
have received further comments and suggestions from members of
the Constituent Assembly, Provincial Govts., Provincial
Legisiatures, Ministries of the Government of India and also from
public, therefore on 18th October a meeting was held which

examined all the criticisms on the Draft and thereby picked out

some amendments which it would support and recommend.

The Draft Constitution as settled by the Drafting Committee
was introduced in the Constituent Assembly by B.R. Ambedkar, the
Chairman of the Committee, on November 4, 1948.2 He moved for
its consideration on the same day and attracted the attention of
the Constituent Assembly to its salient features and dealt ﬁith
each and every criticism 1levelled against it. The Draft
Constitution contained 315 articles and 8 schedules and was a
volumnious document. The Draft remained.before the public for
eight months. 1In Ambedkar's opinion the criticisms were based on
misunderstanding and inadequate understanding of the articles.3

Regarding the form of government wunder the Draft
Constitution,vAmbedkar explained in his speech that two principal

forms of the Constitution are known to history - one is called

unitary and the other federal. The two essential features of a

1. Letter from the Chairman of the Drafting committee to the

President of the CA, October 26, 1948.
2. CAD, Vol. VII, pp.31-44.
3. Ibid.
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unitary Constitution are: (1) the supremacy of the central polity
and (2) the absence of subsidiary sovereign polities. On the
other hand a federal constitution is marked (1) by the existence
of a central polity and subsidiary polities side by side, and (2)
by each being sovereign in the field assigned to it. in other
words, Federation means the establishment of a duél polity. This
dual polity under the proposed Constitution will consist of the
Union at the Centre and the States at the periphery, each endowed
with sovereign powers to be exercised in the field assigned to
them respectively by the Constitution. This dual polity
resembles the American Constitution. The dual polity in American
Constitution Consists of the Federal Government and the other
States which correspond respectively to the Union Government and
the state Governments of the Draft Constitution. Both the
American and Indian federations have dual polity but they differ
in one aspect and that is citizenship. In India there is single

citizenship but in America there is double citizenship.

Apart from the differences with American Constitution, the

proposed Indian Federation had differences from all the other

federations. A1l federal systems -including the American are
placed in a tight mould of federalism. No matter what the
circumstances it cannot change its form and shape. It can never

be unitary. On the other hand the Draft Constitution can be both
unitary as well as federal according to the requirements of time
and circumstances. In normal times, it is framed to work as a

federal system. But in times of war it is so designed as to make
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it work as though it was a unitary system. Once the President.
issues a Proclamation which he is authorized to do under the
provisions of article 275, the whole scene can be transformed and

the state becomes a unitary state.

This is not the only difference between the proposed Indian
Federation and other Federations. Federalism is described as
weak 1if not an effete form of government. There are two
weaknesses from which federation is alleged to suffer. One is
rigidity and the other is legalism. That these faults are
inherent 1in federalism there can be no dispute. A federal
constitution cannot but be a written constitution and a written

constitution must necessarily be a rigid constitution.

Ambedkar «c¢laimed that the proposed constitution had added
new ways of overcoming the rigidity and 1legalism inherent in
federalism. Among them were the provisions of articles in the
constitution namely articles 226, 227 and 229. Under article 226
Parliament can 1legislate when a subject becomes a matter of
national concern though the subject is in the state 1list,
provided a resolution is passea by the Upper Chamber by two-
thirds majority in favour of such exercise of the power by the
centre. Article 227 gives a similar power to Parliament in a
national emergency. Under article 229 Parliament can exercise

the same power if provinces consent to such exercise.

There was another special feature . of the proposed Indian
Federation which distinguishes it from .other federations. A

Federation, being a dual polity based on divided authority with
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separate legislative, executive and(judicialupowers for each of
-the two polities, was bound to produce diversity in 1laws, in
administration and in judicial protection. Upto a certain point
this diversity does not mattef. ... But this very diversity when
it goes beyond a certain point is capable of producing chaos and
has produced chaos in federal states. ....The Draft constitution
has sought to forge means and methods whereby India will have a
federation and at the same time will have uniformity in all basic

matters which are essential to maintain the unity of the country.

The means adopted by the Draft Constitution were three:

1) a single judiciary:

2) uniformity in fundamental laws, c¢ivil and criminal;

3) a common all-India «c¢ivil service to man important
posts.

The consensus to have a unitary system was so strong in the
Assembly that the pure form of a federal system was not givén a
chance, the duality inherent in this system was not considered
inspite of its being important as it spelled an attempt to
accomodate the powers of Government to local needs and local
circumstances. It was considered a chaotic system. But it is
also true that in various federations a duality is maintained and

this very duality is the main feature of federation.

The Constitution made the Centre from the inception very
strong, Ambedkar stressed the objective pressures in that

direction. He said:

Some critics have said that the centre is too strong.

Others have said that it must be made stronger. The Draft
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Constitution has struck a balance. However much you may
- deny powers to the Centre, it is difficult to prevent the
Centre frém becoming strong. Conditions in World are such
that centralization of péwers is inevitable. One has only
to consider the growth of the Federal Government .in the
U.S.A. which notwithstanding the very limited powers given
to it by the Constitution, has outgrown its former self and
has overshadowed and eclipsed the State Govts. This is due
to modern conditions. The same conditions are sure to
operate on the Government of India .and nothing that one can

do will help to prevent it from being strong.1
Amedkar, however, warned against overcentralisation. He
pointed out that there were no provision in the Constitution to
curb overcentralisation, though provisions existed to curb the

opposite tendency. The Centre, therefore, should chew only what

it can digest otherwise it would fall by its own weight.

The clause by clause consideration of the Draft
Constitution, taken up by the Constituent Assembly on November
15, 1948, was concluded on Oct 17, 1949. The Draft Constitution,
with the amendments adopted by the Assembly, was then ?eferred
again to the Drafting Committee with instructions to carry out
such altering of the articles, clauses and sub clauses,. such
revision of punctuation and such revision and completion of the
marginal notes as might be necessary, and to recommend such
formal or consequential or necessary amendments to the

1. CAD, Vol.XI, pp.972-81.
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constitution as might be required. °

The Draft Constitution as revised by the Drafting Committee
contained 395 articles and eight Schedules and was submitted to

the President of the CA on November 3, 1949.

Apart from the additions, deleti@ns énd amendments
incorporated in the revised Draft the Drafting Committee gave
notice of some further amendments. Some other members also gave
notice of amendments. The Draft constitution as revised by the
Drafting Committee, was submitted to the president of the

Assembly on November 3.

The Constituent Assembly took up the third reading of the
Constitution on November 17, 1949 on a motion by Ambedkar "that
the Constitution as settled by the Assembly be passed"”. The
discussion on the motion concluded on November 26 and the motion

was put to vote.

What was of greatest importance to most members was not that
socialism be embodied in the Constitution, but that a democratic
constitution with a socialist bias be adopted. All the members
fervently believed in a strong centre federal constitution and
thus, opted for a parliamentary form of federal constitution.
There were people who believed in state socialism and
centralisation for rapid progress, but there were also those who
wanted state socialism but not with centralisation but
decentralisation up to the 1lower 1levels, to provinces and

panchayats. But whatever be the degree of alignment towards
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centralisation or decentralisation it was within the fgémework of
a federal constitution with a strong centre, for which there was
an unanimous decision in the Assembly.
Ambedkar reacting to the unanimous decision to opt»-for a
Parliamentary form said:1
.The task of the Drafting Committee would have been a
very difficult one if this Constituent Assembly had been
merely a motley crowd, a te;selated pavement without cement,
a black stone here and a white stone... There would have
been nothing but chaos. This possibility of chaos was
reduced to nil by the existence of the ‘Congress Party
inside the Assembly which brought into its proceedings a
sense of order and discipline. It is because of the
discipline of the Congress party that the Drafting Committee
was'able to pilot the Constitution in the Assembly with the
sure knowledge as to the fate of each article and each
amemdment. The Congress Party is, therefore, entitled to

all the c¢redit for the smooth sailing of the Draft

Constitution in the Assembly...

Party discipline in all its rigidity, would have converted
this Assembly into a gathering of ‘yes' men, Fortunately,
there were rebels. They were Mr. Kamath,‘Dr. P.S. Deshmukh,
Mr. Sidhwa, Prof. Saxena and Pandit Thakurdas Bhargava.

Along with them I must mention Prof. K.T. Shah and Pandit
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Hriday Nath Kunzru. The points they raised were mostly .

ideoclogical.

....As much defence as could'be offered to the constitution
has been offered by my friends Sir Alladi Krishnaswami Ayyar

and Mr. T.T. Krishnamachari.

There is only one point of Constitutional import to whiéh I
propose to make reference. A serious complaint is made on
the ground that there is too much of centralizafion and that
the States have been reduced to municipalities. It is clear
that this wview is not only an exaggeration, but is also
founded on a misunderstanding of what e#actly the
constitution contrives to do. As to the relation bétween
ﬁhe Centre and the States, it is necessary to bear in mind
the fundamental principle on which it rests. The basic
principle of federalism is that the 1legislative and
executive authority is partitioned between the Centre and
the States not by any law to be made by the Centre but by
the Constitution itself. This is what the Constitution
does. The States under our Constitution are in no way
dependent wupon the Centre for.the legislative or executive
authority. The Centre and the states arelco—equal in this
matter. It is difficult how such a Constitution c¢an be

called centralism.

Accepting the Constitution, on 26 November, 1949, Dr. Rajendra
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Prasad emphasising the enormity of the task underﬁaken? said:

1

.. If you consider the population with which the Assembly

has had to deal, you will find that it is' more than

population of whole of Europe minus Russia, being

the

319

millions as against 317 millions. The countries of Europe

have never been able to join together or coalesce even in a

Confederacy, much less under one unitary Government. Here,
in spite of the size of the population and the country, we
have succeeded in training a Constitution which covers the’
whole of it. Apart from the size, there were other
difficulties which were inferent in the problem itself. We
have got many communities living in this country. We have
got many languages prevalent in different parts of it... We

had to make provision not only for areas which are advanced

educationally and economically, we had also to

provision for backward people like the Tribes and

make

for

backward areas like the Tribal Areas. The Communal problem

had been one of the knottiest problems which the country has

had before it for a pretty long time.

Another problem of great magnitude was the problem of

the

Indian states. When the British came to India, they did not

conquer the Country as a whole or at one stroke. They got
bits of it from time to time. The bits which came into
their direct possession and cohtrol came to be known as

the

British India: but a considerable portion remained under
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rule and control of the Indian princes.

The British thought at the time that it was not necessary or
profitable for them to take direct Control of those
territories, and they allowed the 0ld Rulers to éontinue

.. But they entered into various kinds of. treaties and
engagements with them. We had something near six hundred
stateé covering more than one-third of the territory of
India and one-fourth of the population of the country. They
varied in size from small tiny principalities to big states
like Mysore, Hyderabad, Kashmir, etc. When the British
decided to leave this country, they transferred power to us,
but at the same time, »they also declared that all the
treaties and engagements they had with ﬁhe Princes had
lapsed. The paramountey which they had so long exercised
and by which they could keep the Princes in order also
lapsed. The Indian Government was then faced with the
problem of tackling these states which had different
traditions of rule, some of them having some form of. popular
representation in Assemblies and some having no semblanée of
anything like that, and governing completely autocratically.
As a result of the declaration that the treaties with the
Princes and Paramountey had lapsed, it become open to any
Prince or any combination of princes to assume 1independence
and even to enter into negotiations with any foreign power
and thus bécome islands of Independent territory within the
country. There were undoubtedly geographical and other

compulsions which made it physically impossible for most of
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them to go against the GOI but constitutionaily it had
become possible. The Constituent Assembly therefore had, at
the very beginning of its 1labours, to enter into
negotiations with them to bring their representativés into
the Assembly so that a Constitution might be framed in
consultation with them. The first efforts were successful
and some of them did join this Assembly at an. early stage
but others hesitated. By August 1947 when the 1Indian
Independence Act Came into being, almost all of them with
two notable exceptions, Kashmir in the north and Hyderabad
in the South, had acceded to India. Kashmir soon after
followed the example of others and acceded. There were
standstill agreements with all of them including Hyderabad
which continued the status—quo.‘ As time passed, it became
apparent that it was not possible at any rate for the small
states to maintain their separate independent existence and
then a process of integration with India started. 1In course
of time not only have all the smaller states become
integrated with some province or other of India but some of
the larger ones also have joined.l Many of the States have
formed Unions of their own and such Unions have become part

of the Indian Union.

On the question of Unitary vs. Federal Constitution Rajendra

Prasad added:

I do not attach any importance to the label which may be

attached to it - whether you call it Federal Constitution or
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Unitary Constitution or by any other name. It makes no

1

difference so long as the Constitution serves our purpose.

Thus we see

system, to an

processes of (1)
(2) restructuring
of centralisation
the processes.

opposite forces,

that the restrgcturing the of o0ld Colonial
independent democratic system involved the
accomodation of the Indian Princely States and
of the British Indian Federation. The process
and decentralisation could be detected in both

These two forces are not mutually exclusive

but are complimentary to each other. These have

an organic relationship. The Indian Constitution was a

magnificient attempt at forging such a relationship.
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Chapter - IV

AN

Tensions in the Federation: Some Issues

The post-independent State of India adopted equality as a
political principle. | Thus it was accepted that the State was
required to perform redistributive and welfare activities. It is
usually believed that egalitarian pressures on cohfemporary state
structures can give rise to the logical antithesis of Federalism
by becoming over-centralised. But rather than going into the
debate of over-centralisation, one should concern oneself with
whether the>eﬁ1arged activity of the centre is working in favour
of territorial equality both horizpntally and 'vertically. The
much debated problem is not in centralisation or reduction of
autonomy but ignoring the importance of territorial diversity

which has resulted in maladministration over the years.

The Indian Constitution over the years has departed, in
certain respects fundamentally from the orthodox theory as well
as the practice of Federalism. This departure is most evident in
the field of finance. The theoretical treatment of Public
Finance in India lacks any organised .and generally khown

theoretical rules, because the federal set up itself in India was

an outcome of a series of compfomises, adjustments, pulls and
1

pressures . Though one thing definite has been located i.e. the

deficiencies of the political arrangement. Fiscal relations

between the centré and the regional governments in this sense,

1. Raja. J. Chelliah, Fiscal Policy in Underdeveloped
Countries, Allen and Unwin, 1969, Introduction.
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have become an important problem area in all federal states in

4

recent times.

The principles. of public finance are to be differently
interpreted and applied in a federation like India. The most
iﬁportént issue . of fiscal equity between the rich states and the
poor states emerged as the main problem area in Indian
federation. But treatment of the concept‘of'fiscal equity 1is
subject to impoftant 1imitationslz
i) The principle assumes the applicabiiity of quid pro ﬁuo idea

of public finance, which in a developmehtal economy, may be

unacceptable because of the role of fiscal policy in
securing a rapid econoﬁic development.

ii) vDifficulty in imputing the total fiscal benefits accruing to
individuals;

iii) Equalisétion of fiscal burdens however desirable from an
econiomic view-point, faces a constitutional hurdle 1in a
federal system; and the same is true of any regional or dis-
similar treatment that might be found necessary for optimum

welfare.

The primary concern of federal finance 1is 'to optimise
utiiities through a process of .interpersonal inter-regional
equalisation. The problem in achieving the twin objectives ‘of
optimisation of utilities and interpersohal and inter regional

equalisation is the wide disparities among the states in factor

1. N.R. Rao, Union State Financial Relations in India,
Research Publication Series, 15, Karnataka University.
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1
endowments . Thus the considerations of allocative efficiency

conflict with complete inter-regional e&ualisation.

It 1is aiso true that division of fiscal soverignty and
limited fiscal competence of public.authorities in a federation
make optimum resource allocation extremely difficult. This in a
way can prove to be the doom for planned progress of
underdeveloped countriesz. But it is too superficial an aim to
motivate federal principles on the path of economic growth, where
economic growth itself is a problematic indicator of welfare
maximisation and eduity in the society.

The distribution of functions and powers of the State among
a number of co-ordinate bodies each originating in and controlled
by the Constitution is the eesencev of federalism. The
Constitution clearly recognised that independent sources of
revenue were necessary for the proper functioning of a federal
government, and effected a division of taxes in such a manner
that ordinary taxes thet have an inter-state base were assigned
to the Union and those that have regional base were assigned to
states. Exact correspondene of resources although 1is not
possible to secure in a federalxsituation, and 1in India the
balance is tilted rather heavily in favour of the Centre and the
outstanding feeture of the financial relationship between the
Centre and the states'censequently is that the former is always

3
the giver and the latter the receiver .

1. Ibid.
2. Ibid.
3. Ibid
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The favourable position given to the centte in regard to
'financial- resources reflects the strong centre theme running
through the constitution which has been an important factor in
keeping the counfry unitedl. But if national unity had been the’
only considération all résources could have been kept at the
Centre and devolutions made annually to the states éécording to
their needs. This was not done because of another principle,
namely the principles to devolve certain amount of autonomy in
raising resources for the states and also for responsible public
administration. What degree of financial independence is
appropriate for this purpose is as much a matte; of Jjudgement

today as it was when the constitution ﬁas drafted

*

The imbalance existing between the functions and resources
of the states has to an extent been sought to be-rectified by the
Constitution in a two foldAway. {1) Certain duties and taxes

have to be shared by the Centre and the States. (2) Grants-in-
aid are to Dbe given by the centre under Article 275 of the
Constitution to such states which are in need of assistance3. The
Constitution provides for an independent Finance Commission to
make recommendations to the President in regard to the
distribution of shareable taxes and the payments of grants;in—aid
to the states. These provisions are designed to ensure that
there should be as little centrai interference in state

1. R.N. Bhargava, The Theory and Working of Union Finances in
India, Allen and Unwin, 1956.

2. N.R. Rao, Op.cit. :

3. Report of the Finance Commission, 1952, Government of India
Publication, 1952, pp. 5-15. ' :
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administration as possible. But with the advent of planning the
.devolutions mentioned ﬁere overshadowed by the large grants and
loans given by the centre to the states on the recommendations of
the .Planning Commission. The sense of dependence has been
heightened by the fact that plan grants are . discretionary .in
character, almost all of them being made under Article 282 of the
Constituti‘on1

The 1introduction of planning and the consequent increase in
public spending widened the gap in the states between needs and
resources. Three-fifths of the plan-expenditure incurred by the
stateé in the first three plans were direcity financed by the
centre. This meant devolutions were discretionary in character.
As time went by it rose up to 60 percent leaving 40 percent to
non-discretionary funds which was given by  the Finance
Commission. This discretionary element introudced a centralising
tendency the dimensions of which were not envisaged by the
Constitution makers?.

The shortcomings which manifested themselves in the system
were as follows:
(a)- Excessive financial dependence of .the states on the Centre3

(b) Faulty mechanism of devolving funds, where there was

duplication of work in the Finance Commissions and the

1. Ibid. ‘

2. I.S. Gulati, 'The Indian Federal Fiscal Model: A case of
increasing centralisation' in Social Scientist, 1988.

3. Administrative Reforms Commission: Report of the Study Team
on Centre-State Relationships, Vol.I, GOI, Publication,
1968, p.19. ,
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Piahning Commissions and because of their timings and

differences in approach divergence in assessgent both of

the expenditufe and the resources of the states. These

inconsistencies at the Centre stemmed from the absence of an

intégrated approach1

The deficiencies caused by the federal financial arrangement
were detrimental to the full realisation of the principle of'
public finance. 1In certain ways regional disparities in economic

development were accentuated because of the nature of division of

resources. In order that these deficiencies were removed and an
all round growth of the federation was achieved, several devices
were adopted. There were certain, built in Constitutional

positions which anticipated certain financial adjustments and

they also provided the machinery of work.

In the prevailing philosophy of socialism and planning in
the country, how did Union-State relationships stand and what
shifts took place in their Constitutional posiﬁion need to be
investigated.

One of the important financial provisions in the Indian
Constitutién is the establishment of a Finance Commissionz. If one
looks at the Constitution of the Finance Commission, if is

evident that 1India has derived valuable 1lessons from the

experience of other federal countries. The Constitution of a

1. Ibid.
2. Administrative Reforms Op.cit, p.15.
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periodic vet regular Finance Commission is largely the
reproduction of its Australian 4coﬁnterpar£' namely the
Commonwealth Grants Commissionl’

If the functions of the finance Commission are strictly
interpretéd the Commission can scarcely go beyond the point of
determining the statutory transfers of certain central grants to
states. In the very nature of its Constitution the Commission
can undertake neither an ekhaustive and comprehensive enquiry of
Union-State financial relations nor of the economy of the

country. In this respect the Finance Commission may be said to

compare itself with the Planning Commission rather unfavourably.

But the question which arises has got something to do not
with the increasing powers of the centre and declining powers of
fhe Finance Comﬁissions, but with whether Finance Commissions ére
competent enough to maké recommendations with the foremost

principle of equitable distribution in mind.

Acting under Article 280(1) of the Constitution the
President by an order dated the 22 November 1951, constituted the
First Finance Commission ﬁith Shri K.C. Neogy as ther-Chairman.
The Commission submitted its report in 1952 and its
recommendations c¢overed the five years beginning from 1 April
19522. It formulated principles on.which assistance to the

, _ 3
states were to be given. The Commission had laid down :

1 Ibid
2. Finance Commission Report Op.cit
3. Ibigd

149



In drawing up the scheme of asgigtance we. have kept these
main- considerations in view. ’Firsfly the  additional
transfers of resources from the Centre must be such as the
Centre could bear without undue strain on its resourcés,
taking into accounts its responsibility for such vital
matters as the defence of the country and the stability of
its ecdnomy. Secondly, the pricniples for the distribution
of resources between the states and the determination of
grants in aid must be uniformly applied to all the states.
Lastly, the scheme of distribution should attempt to lessen

inequalities between the states.

The First Finance Commission made provisional recomendations
in the initial 1951-52 period of the five year period regarding
Union transfes to states. The Commission made récommendations
regarding the sums which were to be given as grants-in-aid of the
revenues of Assam, Bihar, Orissa and West Bengal {(in 1lieu of
export duty on jute and jute products)l. The Commission also
increased the share of stateé in income tax to 55 percent from
the earlier 1level of 50 percent. This was complimented by 40

percent of the revenues from excise duties on three commodities

to the various states.
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I : Finance Commission

Table I : (%) Share of Income Tax to various States on
Population Basis

State Percentage State Percentage
Assam 2.5 Mysore 2.25
Bihar 9.75 Orissa : 3.50
Bombay 17.50 _ Pepsu | 0.75
Hyderabad 4.50 Punjab 3.25
Madhya Pradesh 1.75 Rajasthan 3.50
Madras 15.25 | Saurastra 1.00

West Bengal 11.25 Travancore-Cochin 2.50

Uttar Pradesh 15.75

Source: Report of Finance Commission, 1952.

The - Finance Commission recognised populatién and
countribution as two relevant factors in the distribution of the
proceeds of income tax among the states. However the relative
weightagé was subject to changes from time to time. The First
Finance Commission recommended 80 percent weightage to population
and 20 percent to contribution as measured by collectionl' For
devolution of income tax therefore population became the major
criterion (Table I). The highest percentage share according to

Table I went to Bombay, Madras, Uttar Pradesh and West Bengal as

they were the most populous States.

In case of the Union excise again distribution lynched on

population and it ranged from 80 to 90 percent.
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Table II : (%) Share of Union Excise to variqus States on
Population Criterion ‘

Assam 2.06 Mysore 2.62
Bihar 11.60 Orissa 4.22
Bombay 10.37 Pepsu 1.00
Hyderabad 5.39 Punjab . 3.66
Madhya Bharat 2.29 Rajasthan 4.41
Madhya Pradesh 6.15 Saurastfa 1.19
Madras 16.44 Travancore—-Cochin 2.68
Uttar Pradesh 18.23 West Bengal | 7.16

Table II shows populous States like Bihar, Madras, Uttar Pradesh

etc. benefited the most, while Assam, Madhya Bharat, Pepsu, Saurastra

etc. received the least through the commission's
1
recommendations

Thus, 1in practice, the First Finance Commission made all

efforts to maximise equalisation but it could not achieve it. It
emphasized the factor of population in income tax as well as the
Union excise. But the problém in using population c¢an be
justified ‘only in an ideal condition of 1lack of significant
differences among the states in respect of area, physical nature
of terrainf distribution of population over the area, approximéte
equality of per capita income, etc. Further if the most populous
states are the poorest, then only it is right to take population

2
as the index of fiscal need

1. Ibid. .
2. K.V.S. Sastry -Federal State Fiscal Relations in India,
Oxford, 1966.
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Therefore, arrangements fof the .distribuFion of .excise
duties as proposed by the Commission did‘some injustice to ‘the
sparsely populated states. The cost of administration and social
services are 1ess in high density areas than in 1low density
areas. Rajasthan and Assam whose population was 159.71 lakhs and
88.31 1lakhs in 1952 respectively in comparison with their total
area of 1.32 lakhs and 47 lakh sq. miles respectively should have
received some weightage on account of hiéh cost of social
services for widely spread population1

The Commission broadly accepted the necessity of a larger
transfer of central resources than in the past. In fetrospect it
may appear strange that the Finance Commission, in formulating
some broad considerations in recommending grants did not make any
direct or even a casual reference to state plans and the
financial needs of the State Covernments. To augment the
resources of states in achieving plan targets on the other hand
should have been the primary considerations of the Finarnce

Commission.

In the Dbackground of general consideration and also on
applying the Budgetary criteria, the Commission concluded that
the states of Madras; Uttar Pradesh, Bihar, Madhya Pradesh,
Hyderabad, Bombay, vMadhya Bharat and Pepsu were not to get any
assistance. Punjab and Assam were to be definitely assisted; and
the other states namely West Bengal, Orissa and Saurastra were to

. . 2
be treated as marginal cases

1. N.R. Rao, Op.cit. ‘
2. Finance Commission Op.cit.
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The reaction of the Union Government -at- that time was
appreciative of the recommendations of the Finance Commission, it
accepted the recommendations in toto. Thé reaction of the State
Governments, to the recommendations of the Commission were not in
‘any'sense sharp. The main criticism.came from Bombay and Bengal.
They felt that dué weightage was not given to the principle of
collection of income tax and excise dufies in the Commission's
recommendationsl. But the Finance Commission rejected the
criteria of collection as sole or even major factor in .the
distribution of states' share of income tax because it felt that
the incomes that are assessed and collected in one state is not
always also the state in which the incomes ofiginatez. Also the
basis of 1income creation are far more diversified and widely
~spread than the facts of collection would seem to suggest3

When the First Commission Qas constituted, the dimensions
and depth of economic planning were all but clearly'known. * The
implications of planning on inter-governmental relations were not
fully visualised. .The political consolidation of the country had
just been completed. But in 1956, when Ehe Second Finance
Commission was appqinted, faf—feaching changes had taken place in
the country. The redrawing of the political map of 1India, on
linguistic basis, which began with the creation of Andhra State
in 1953 out of the Madras state, was extensively executed in

1. Report of the Administrative Reforms Commission Op.cit,

pp.15-20.
2. Ibid.
3. Ibid.
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November 1956  in accordance with  the state reorganisation

Commission Report.

Because of the sudden territorial changes carried ouf in the
composition of states, the Finance Commission found it difficult
to assess their financiél and revenue .possibilities. The
resource position of the states had completely altered, and the
Commission had to make original estimates of their economic
position1

The Commission was supposed to function with an objective of
recommending principles governing the distribution of the 'net
proceeds' of estate duty in respecfl of prbpert§ other than
interest rates and the terms of-repayment of Government of India
loans made to the states between August 15, 1947 and March, 31,
1956. The Commission waé'also asked to formulate principles for
the distribution of additional excise duties among the states and
to specify amounts to be assured to them in lieu of the income
they desired from sales tax on these commodities. The Commission
was also regquested to recommend principles which should govern
the distribution of the net proceeds from the taxes levied on
Réilway Passenger faresz. The Second Finance Commission thus

embraced not only shared taxes and grants in aid but also taxes

levied and collected by the Union, assigned to the states.

1. Report of the Finance Commissioh, 1957, GOI Publication,.
2. Ibid.
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The Second Commission made a significant contribution in

¢

consolidating and rationalising the Scheme 6f Union loans to the
‘states between the year 1947 and 19561. Thi§ was in the wake of
not only the inéreasing volume of loans But was also because they
were contracted for different periods at different interest
rates. The bewildering variety of ioans, and of interest rates
caused a good deal of confusion to both the governments.
Simplifying and classifying all the loans to the states was
highly desirable. This Commission also recommended that the
period covered by Finance Commission should correspond to the
peribd of the Five-Year Plan2

In case of taxes on incomes and share of states, the Second
Commission was 1in favour of giving greater weightage to
population and accordingly recommended 90 percent weightage to
population and 10 percent to contributiion. 1In éase of Union excise
duties Second Finance Commission adopted a view that, in the
absence of reliable data on consumption, its predecessor used
population as the nearest measure of consumétion. Tt felt that
100 percent weightage to the nearest measure of consumption would
leave some of the states in an unfavourable position. Thus it
reverted to population rather than consumption basisB. Table IIi

and IV shows the percentage shares of the states in income tax

and union excise, respectively.

1. Report of the Administrative...Op.cit, pp.25-30.
2. Report of the Finance Commission, 19575, Op.cit.
3. Ibid.
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II Finance Commission

Table III : (%) Share of Income Tax

state Percentage  State Percentage
Andhra Pradesh 8.12 Assam  2.40
" Bihar : 9.94 Bombay 15L97

Kerala 3.64 » Madhya Pradesh 6.72

Madras 8.40 . Mysore - 5.14°

Orissa 3.73 funjab 4.24

Rajasthan 4.98 , Uttar Pradesh 15.36

West Bengal 10.08 Jammu & Kashmir 1.13

Table IV : (%) Share of Union Excise to the States

state  Percentage . State  Percentage
Andhra Pradesh 9.38 Assam  3.46
Bihar 10.57 Bombay | 12.17

Kerala 3.84 Madhya Pradesh -7.46

Madras 7.56 Mysore 6.52

Orissa' 4.46 ' Punijab 4.59

Rajasthan 4.71 Uttar Pradesh 15.94

West Bengal 7.59 Jammu & Kashmir - 1.75

Source: Report of the Finance Commission, 1957.

Population basis may appear to be more equitable to effect
resource transfer. But consumption is not totally unrelated to
population, small populations and large consumption do not exist
in Indian conditions. The Commission though felt that it placed a

few states in a more advantageous position in relation to the
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rest ‘if distribution was done entirely on.population basis, it,
therefore, felt a small corrective in favour of consumption was
necessary1

The examination of the two Commission Reports brings to fore
the gquestion that, are population and consumption computed on
quantitativé basis good indicators for Finance 'Commission
recommendations. Quantitatively these two can be termed as
suitable indicators but if welfare maximisation and equitable
distribution of resources is the main objective then sparsely
populated regions, would be unjustly treated in the sense it
would not be taken into account that sparesely populated regions
would require higher costs of maintenance compared to densely
populated regions. And if consumption becomes -the indicator then
rich and.more urbanised states will get more funds compared to
dominantly rural states which would comparatively have inelastic
consumption patternsz.

Where the Finance Commission loose out being a novel 3
instifution is in the realm of identifying the specific needs of
the states. The states are treated as cohesive political ﬁnits,
where as it's well.known that each and every 1Indian state is
unique, with different geographical setting, political, economic
and social culture. Also, within the states there are 1local
differences in their districts even blocs and municipalities.

Thus an integrated approach was needed while devolving funds

to the various units. This meant that rather than just bothering
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about the convenience of economic accounting, social aspects
should have been taken into account by imputing "their values.
Thus, a complete treatment of the proﬁlem in the relationship of -
centreA and the states required more attention on specificities

rather than aggregation and universal treatment.

The Finance Commissions should have treated the problmes in
federal finance with a perspective of welfare maximisation both
vertically and horizontally in the society, rather than hankering
for economic growth, because it's too problematic an indicator of
economic development and social welfare. The two Finance
Commissions lacked the perspective of looking at specificities of
the political units in a federation. The goal of inter-personal
and inter-regional equalisation of resources remainéd unachieved
because, there was never an attempt to identify the specificities
of the various regions. The clubbing together of the units and
distribution of resources among them on the basis of population
or consumption criterion was bound to create injustice for many,
because the territorial pattern, the social costs of maintenance
of the states, the consumption patterns, the level of economic
development were unique features of different states and within

the states in various districts, blocs and panchayats.

Another factor which constrains the equitable distribution
of resources and causes tension in the federal structufe is the
over centralisation of the Centre. Centre's power over the
States have been facilitated by the Planning Commission, which
gives the Centre ample opportunity to interfere in the affairs of

the States.
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‘The mechanism of resource tfansfers between the Centre and
the States relies principally on instrdmeﬁts o% tax sharing,
statutory graﬁts—in—aid by Finance Commission and on other grants
and central 1loans known as non-statutory transfers provided by
the. Planning Commission. The problem in the Federal structure
»has arisen due to the increasing importance of non-statutory
unconstitutional transfers over. statutory constitutional
transfers. This means that Centre's discretion over resource
transfers have increased. This, many feel is the result of
increasing significance of planning, through the Planning

Commission.

The creation of Planning Commission early in 1950 itself had
brought to the fore the differences between John Mafthai the then
Finance Minister and Jawaharlal Nehru the then Prime Minister1
Matthai had a long association'with private industrialists and he
saw the .planning commission as a tool of Nehru, which would
reduce the importance of industrial and commercial classes whom
now Nehru openly criticised. He was more interested in balancing
all the social forces at work in India and was more interested in
overall progreSs.2

Matthai was certain that the.planning commission and the
Cabinet Economic Committee would be in conflict with the Finance
'Ministry, particularly as the Government still was, in its

general policy, friendly to the industrialists and was seéking,to

win their support.

1. S. Gopal J. Nehru; A Biography, Vol. II 1947-56. OUP, 1979,
p.99. ) o
2. Nehru to Mattai, 4 May 1950, Ibid.
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Thus, the classes which had acquired significance at the
time of independence were gradually failing to hold their
importance for 1long, as was the case of commercial classee,
stated above. The o0ld patronage distribution net work was

becoming obsolete in face of wider goals like economic progress,

socialism and agrarian reforms. The legitimacy of capitalist
classes declined. Nehru's statement commenting on capitalist
classes proves this: "The capitalist ¢lasses had proved totally

inadequate to the face things as they are today in the country.

They have no grit, no capacity to do anything big. The only
alternative 1is to try to put forward, some big thing ourselves
1

and rope in not only these classes'but the people as a whole."

Thus, from early fifties the resources shifted into the
hands of the Centre on the pretext of planning, which was
conceived in order to achieve rapid growth through mobilisation
and equitable distribution of resources among the states. The
Centre's importance increased in the Federation as industrial
progress, agfarian reforms, etc.,.were4initiated by it. Any non-
statutory resources now could be got from the Planning

Commission. Overtime this led to over interfefence of the Centre

in the states. The Centre lacked co-ordinated and well designed
decentraiised- schemes at local levels, and it resulted in non-
utilisation of funds. The plans to achieve various goals were

hindered by those who could influence the Central Government, as
Constitutional bodies like Finance Commission started loosing its

significance.

1. Nehru to John Matthai, 13 Sept. 1949, Ibid.
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In India various political parties in "response to the
working of the federation. have increasingly clamoured fér
centralisation or decentralisation of the Federal State. Parties
having a support base of regional interest groups always oppose
centralisation, and parties. having a.support base of national
interest groups do not oppose centraiisafion. ' The various
interest groups becoﬁe binding on Staté action and sometimes
constrain policies and try to get it implemented advantageously
for themselves. Among the various intérest groups the important
ones are the rich farmers, the industrial bourgeoisie, the
traders and petty bourgeoisie and the white collar
professionals. ' They obviously have separate interests and
sometimes their interests become conflicting. Thus, those States
which have the dominance of rich farmer c¢lass always oppose
centralisation and clamour for decentralisatioh; as the rich
farmers can benefit only if policies pertain to their region snd
funds flow into their region, as they are tied to local markets.
Bardhan points out that since, Punjab, Haryana, Gujarat,
Karnataka are strong in farmer lobbies they have succeeded in
major benefits of support prices, subsidies and low taxes on
agficulturs. Similarly petty bourgeoisie also is tied to local
area and it's interest are confined within a regioﬂ thus, it
would support decentralisafion. Whereas industrial bourgeoisie
and white collar professionals operste at national level and
would thrive 4in a wunited political structure. Similarly
bureaucrats also favour centralisation, as it gives them more

powers.
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Those political parties which have a ‘support base of
.regionél vested interest groups, for example The Communist Party
of 1India, CPI (support base confined td Kerala and West Bengal,
primarily peasants and labour classes of these States) regards
the Federation as highly circumscribed by State's operations1
The CPI has always projected that, 1in the postFindependence
period the autonomy and powers provided 1legally by the
Constitution to the States have eroded to a considerable extent,
thus signifying a negation of the Federal Principle adopted in
the Constitution. Moreover the CPI believes that the capitalist
path of development and the monopoly of bourgeois power plus the
single - party rule at the centre, have been the main
contributory factors in uﬁdefmining the federal features of the
Constitution on the one hand and the concentration of exercise
powers and authority with the Centre on the other. The CPI, in
the post-independence years, has thus argued for radicalisation
and restructuring of the federal administration with regard to
greater devolution of legislatiQe and financiai powers to the
states.

The Communist Party (Marxist) CPM also has more or less the
same view regarding the problems in Centre-state relations.2 It
holds the view that the bourgeoise which stood at the head of

freedom movement and- later became the ruling class, was

interested in an extensive home market in a centralised

Federation. According to the CPM the basic nature of the
1. Ibid.

2. Sarkaria Commission Report, 1988, Appendix.
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Constitution framed in 1950 was declared to be Federal in
principle, but its contents were pointing at excessive
centralisation. Furthermore in its éctual working it has tended
to become all the more centralised. The CPM feéls that the same
political party (The Congress Party) was in power at the Centre
and in all states for nearly three decades, whichl'facilitated
this process. The states were made to surrender "voluntarily*

the rights that they had in the original provisions of the

constitution. Therefore> both the left parties feel - that the
Congress, which 1s composed of the bourgeoisie, for its own
gains, acquired centralising principles to facilitate its vested
interests. |

Anothef regional party Dravida Munnetra Kazhagam, which has
its support bases in Tamil Nadu argues for autonomy as it
believes in autonomy for the units.. A Federation is the soul of
federalism. This party demands the expansion of the
constitutiénal provisions towards autonomy, which would render
the states with enough power; so that their development is not
hampered by the oveflérdism of the centre. It argues for the
uprootment of a donor-recipient relationship between the centre
and the states in the financial sphere.l |

While the TIndian National Congress with its support base all
over India and composed of multifarious interest groups,‘ 16cates

the problems of Federalism in centrifugal pulls. Their main
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policy 1is to centralise in order to acgcomodate the centrifugal
pulls caused by pluralistic forqes. The adoption of planning and
the growing signifiance of it is one of the many manifestations
of centralisation. Plénning was adopted on the grounds that
régionally fragmented resource potential can only be exploited if
it is done by a central autﬁority which would mobilise and
distribute the resources all over India' equitably. Thus,
centralisation was . adopted to further the interests of social
justice and equitable distribution of all the resources.1

But over the years it has not always been true of Planning
-Commission or any other centraiising in#trument that it has
achieved social justice, but rather measures overtime have been

faulty, because central authorities in their policies have

overlooked specific territorial patterns, consumption patterns,
level of economic development, etc. It has made policies either
complying to the demands of the dominant <coalitions, i.e.,

dominant ‘vested interest groups in the various states or in
opposition to those demands to show its assertiveness. In this
process the 1local needs based on its wunique patterns and

specifities have been overlooked.

Thus, the united ideological purpose of promoting economic

development through central policies have been bound by plurality'

2
of constraints. The various interest groups sometimes become
1. Pranab Mukherjee, Beyond Survival, Vikas, 1984.
2. Pranab Bandhan, Op.cit.

. 165



3

binding on the state action. These interest groups have been
termed as dominant proprietary classes. These classes ére
composed of the upper two deciles of the population. They have
conflictual .intereéts, which over the years have become
antagonistic. These classes banking on their importance as
support basis of the party in power demand concessions from the
state. Sometimes they collaborate and demand various favours and

try to run the system advantageously for themselvés.

But mostly the State manages to ward off these demands and
try over centralised arbitration. Thus, most of the policies are

within the context of these c¢lasses; be it to give them

concessions or to manage them. Therefore, in this process the
other important issues of specific territorial patterns,
consumption patterns,. level of economic development of various

regions loose significance and are not isolated for policy
making. For common people who do not represent the dominant
qoalition, policies are made with an assumption of cohesive
homogenous units or in other words in monolithic context of rich,
middle class and booi. ~Also, 1in a federal set up policies for
states are. made on the basis of area, population etc. which

hardly take into account thé other specific factors.

The problems in the actual working of the Federation have
arisen not just because of over centralisation as claimed in the
existing 1literature, but 1is also a product of pressures that

operate in a democratic set up. The political structure has
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become such that various political pa;ties; vested interests and
groups operate freely and make numerous demandsv on the system.
As a resulf the state can never be an independent actor rather it
tends to reflect the preésures and reséonses from those for whom

it acts.
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Conclusion

The Emergence of -the Indian Federation was a tortous
process, beginning with minor demands for representation in the
Governor's Council, which went through stages, in which the
colonial Government grudgingly kept on giving some concessions.
It was not altruism of the British but the grit and determination

of the nationalists, who had the patien;e to work their way up

which led to increasing democratisation.. The British were fully
committed to their imperialistic aims. Thus to undermine the
importance of the nationalists, they started providing
concessions to the communal forces. Their strategy was to

fragment the polity so that it does not become united against the
colonial state. However, the British inspite of their success in
introducing religion into politics, way back in the early
twentieth century, could not hold on to their own against the
nationalists. The Congress party spearheaded thé constitutional
advance and freedom movement and finally the country was

liberated from the colonial rule in 1947.

According to the nationalist demand a Constituent Assembly
was constituted and it took three years to ppépare a draft
Constitution for independent India. The initial debate in the
Constituent Assembly was with respect to, what should be the
nature of the new Constitution. Majority of the members wanted a
Euro-American Parliamentary form of Government and some members
wanted a Gahdhian Constitution, which was to be decentralised

and was to be based on village panchayats. The members
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unanimously however rejected the latter because it was termed as
utopian and unviable. It is said that the reigning ideology at
that time was of a strong liberal State, which could be achieved

only through a strong Parliamentary form of government.

Nehru and many other nationalists believed in Socialistic
functions of State. Nehru wanted to hasten the process of
economic reforms, to achieve faster economic growth and
development. He wanted to make the State free of all influencing
factors, which could in due course become obstacles in the path
of growth and development. Rather than appeasing the
economically superior classes he wanted to promote social justice
to the peasants and labour class. He equally emphasised the need
for a <centralised State in order to maintain an international
‘pressure and strong Defence against foreign aggressions.’ In
pursuance of this ideology, Nehru had.disagreed with Gandhi's

proposals of village republics.

Ambedkar wanted a centralised federation in order to have a
strong State which could carry out the vfunctioné of social
justice. He championed the cause of minorities and wanted that
the centre should ensure that minorities got due representation,
due resource allocation, etc. This demand was based on the fear
that if a Constitution based on village republics came in force,
it would further strengthen the age 0ld composition of wvillage,
with their feudal lords and other various castes, leading to a
system which would facilitate those who were already economically

and culturally advanced. The higher castes in villages would
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have a free hand to exploit the lower castes. Thus, feudal lords

in the villages would become local dictators.

‘However, 1in the bost independence period inspite of a
Centralised Federation, the objectives for which it was created,
have not been fully achieved. The Indian Constitution has
fundamentally departed in cert&in respects from the orthodox
theory, and practice of federalism, over the years. The post-
independence Indian federalism is infested with corrosive
tensions due to the conflicts between the dominant coalition of
vested interest groups and the progressively Centralising State.
These tensions fraught the federal structure and hindered its
smooth working. These constraints have grown overtime and now
sizeable crack§ and strains are visible in the federal structure.
The State on the other hand, to achieve conflict fesolution in
the political economy, has changed the interpretation of the

federal constitution.

The most important aspect of the federation in the poét
independence period has now emerged as the relationship between
Centre and the federating states. It is felt by many scholars
that though the power distribution is through the broviéioﬁs in
the Constitution, excessive increase 1in '~ Centre's power has
negated the spirit of‘federai Constitution. This .is clearly
evident in the‘ financial sphere, where Finance Commission a
Constitutional body 1is 1loosing significance to - the Planning

Commission.
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Thus, it's seen that Indian Federation, is‘passing through a
centralist phase. Whatever decent?alisation measures takei}
place, it .is to maintain legitimacy of the State in view of
public opinion. But the moment public opinion in the form of
vested interest groups beéome binding on State action, the State
further centralises and contradicts the legitimacy of
decentralisation. . The vforces of céntralisatiap and
decentralisation work simultaneously in the 1Indian Federal
structure, which 1is composed of disparate units. In order to
accémodate and manage these units, the Central authority always
has to centralise and decentralise arbitrarily. Therefore the
Federation which waé madé with a centralised bias has
increasingly become more centralised thereby negating the federal
principles, Which is not in conformity with the spirit laid down

by the founding fathers of the Indian Constitution.
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