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Chapter- I 

Introduction   

1.1. Background 

In the world today there exist more than fifty million people internally displaced as a 

result of violent conflicts, developmental projects and other human rights violations.1 

This growing number of IDPs has pressurised the international community to formulate a 

global protection and assistance policies.2 The ways and means taken up for the 

protection of Internally Displaced Persons (IDPs) is one of the most contentious 

innovations in the international response to humanitarian crises.3 The issue of internal 

displacement has remained a glaring humanitarian and human right challenge before the 

international community.4 On the one hand, IDPs they have often been let down by the 

national authorities and on the other hand, unlike refugees, they do not have a designated 

international institution to help them with their plight.5 The principle of sovereignty 

limits the ability of the international community to provide them adequate protection and 

assistance. This has led to an institutional gap in international law when it comes to the 

protection of IDPs.6  

Since the issue was formally raised in the early 1990s, international arrangements to 

protect and assist IDPs have evolved significantly within the UN and regional systems. In 

displacement has emerged as one of the great human tragedies of our time.7 It has created 

                                                             
1 Internal Displacement Monitoring Center, (2016) Global Report on Internal Displacement, Accessed 8 
May, 2017, URL:http://www.internal-displacement.org/publications/2016/2016-global-report-on-internal-
displacement-grid-2016,  p. 5 
2Geissler, Nils. (1999), "The   International   Protection   of   Internally   Displaced   Persons", International 
Journal of Refugees Law, 11 (3) : p 451   
3 Roberta. Cohen, (2004)"The Guiding Principles on Internal Displacement: An Innovation in International 
Standard Setting", Global Governance, 10 (4): p. 459  
4 Francis M. Deng, (2001), "The Global Challenge of International Displacement", Washington University 
Journal of Law and Policy, 15 (12) : pp. 141-142  
5 Francis M Deng, Macalester 
International, 19: p.  79,  
6 s Responsibility as a Framework for International 

Oxford Monitor of Forced Migration. 2 (2): pp. 27-31. 
7 Roberta. Cohen and Francis M. Deng, (1998), Masses in Flight: The Global Crisis of Internal 
Displacement,  Brookings Institution Press,  p. 15  
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an unprecedented challenge for the international community because to promote and 

protect IDPs.  

The opinion of scholars who have written on the objective of creation of internal 

displacement regime is divided. One group of scholars argues that in order to assist and 

protect IDPs, the international community should initiate the process of creating an 

internal displacement regime.8  In contrast, another school of thought argued that 

 

obligation from being activated. Those set of scholars are puzzled as to why the 

international community reached such a sudden consensus in the 90s. They opine that the 

new wave of concern for the protection of IDPs was driven by the growing interest of 
9 Taking into 

that the political and institutional interest of state and humanitarian agencies must be set 

 

 

 

onflicts, 

violence and persecution, that is, people who would be considered refugees if they 

crossed a border. Global statistics on IDPs generally reinforce this view as it takes into 

                                                             
8 David A. Korn, Exodus within Borders: An Introduction to the crisis of Internally Displacement, 
Washington: D C. Brooking Institution Press, p 35 also see Weiss, Thomas G. and Korn David, A. (2006), 
"Internally Displacement Conceptualization and its Consequences ", New York: Routledge Taylor and 
Francis Group. pp,15-16   
9B. S. Chimni, (2009), "The Birth of a Discipline: from Refugee to Forced Migration Studies," Journal of 
Refugee Studies, 22 (1): p. 11 also see, B. S. Chimni, (1998). The Geopolitics of Refugee Studies: A View 
from the South. Journal of Refugee Studies, 11(4): pp. 350-352 Barutciski, M. (1996) The Reinforcement 
of Non-Admission Policies and the Subversion of UNHCR: Displacement and Internal Assistance in 
Bosnia-Herzegovina (1992-94). International Journal of Refugee Law, 8(1- 2): p. 52   
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account only those displaced by conflict.10 Others, however, consider internal 

displacement to be a much broader concept and include the millions uprooted by natural 

disasters and development projects. Still others question whether it is useful to single out 

IDPs as a category.11  

When the issue of internal displacement emerged in the international agenda in the early 

definition was essential for identifying the people concerned and their particular needs, as 

well as for compiling data and framing laws and policies designed to assist them. 

Developing a definition for this group of people was therefore a key task for the 

Representative of the United Nations Secretary-General on Internally Displaced Persons 

(RSG). Two major factors came to the fore when the special rapporteur began to define 

IDPs. Firstly, the involuntary nature of the movement, and secondly, the fact that such a 

movement takes place within national borders a criterion which distinguished IDPs from 

refugees, who by definition outside of their country.   

Establishing the internally displaced as a category of people who evoked international 

concern brought about a need to define those who would be included in this category. At 

that time, a working definition was put forth by the RSG, defined IDPs as:   

unexpectedly in large numbers as a result of armed conflict, internal strife, 

systematic violations of human rights or natural or man-made disaster, and who 

are withi 12 

This definition was criticized for numerous reasons. On the one hand, it was perceived as 

ing the definition to those who flee their homes 

                                                             
10 Global Review of  Internal Displacement 
Monitoring Center, Norwegian Refugee Council, Accessed On 5 February 2016, URL:  
http://www.internal-displacment.org/, p 12  
11 Orchard, Phil.  (2010), "Protection of Internally Displaced Persons: Soft Law as a Norm Generating 
Mechanism", International Studies Review, 36,  p. 285     
12UNCHR, Analytical Report of the Secretary-General on IDPs U.N. Doc E/CN.4/23 (1992)  
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result of an organized state policy implemented over the years or possibly even decades. 

Under the military junta in Burma, for example, hundreds of thousands were forcibly 

removed, at times with considerable advance notice. In Iraq, internal displacement is 

largely the result of 30 years of state policies that resulted in expulsion of groups of 

people from that country.13 

The definition that required "the displaced to flee in large numbers" to be considered as 

internally displaced ignored that in reality many of them flee in smaller numbers, and 

sometimes even at an individual level. Furthermore, it was argued that the numerical 

criterion would give rise to an element of imprecision to the definition since determining 

what exactly a large number is would involve a subjective evaluation.14 The definition 

was also considered by some to be too broad in nature.15 The main criticism in this 

connection being the inclusion of natural or man-made disaster as a separate cause of 

displacement. It was contended that such cases of displacement hardly resulted in a state 

depriving its citizens of assistance and protection.16 The points mentioned above made it 

difficult to give IDPs a comprehensive working definition at the international level.  

The definition which eventually emerged after six years of deliberation is contained in 

the introduction to the 1998 Guiding Principles on Internal Displacement (Guiding 

Principles):  

Persons or groups of persons who have been forced or obliged to flee or to leave 

their homes or places of habitual residence, in particular as a result of or in order 

to avoid the effects of armed conflict, situations of generalized violence, 

violations of human rights or natural or human-made disasters, and who have not 

crossed an internationally recognized state border.17 

                                                             
13 IRIN News, Accessed 12 July 2016, 
URL:www.brook.edu/fp/projects/idp/20040521cohen.htm 
14Comprehensive Study Prepared by the Representative of the Secretary-General on the Human Rights 
Issues Related to IDPs U.N. Doc E/CN.4/1993/35 Para. 35.  Accessed 12 January 2016, 
URL:https://documents-dds-ny.un.org/doc/UNDOC/GEN/G93/105/95/PDF/G9310595.pdf?OpenElement.  
15  
16  Georgetown Immigration Law 
Journal, 6: p. 694.  
17 UN High Commissioner for Refugees (1998), Guiding Principles on Internal Displacement, 22 July 
1998, Accessed 12 April 2016, URL: http://www.refworld.org/docid/3c3da07f7.html.  
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The Guiding Principles definition eliminated some of the defects which were identified in 

the working definition of IDPs. The temporal and numerical qualifications have been 

deleted from the definition. However, no change was made with respect to natural or 

man-made disaster as a cause of displacement. Although the Guiding Principles have 

gained worldwide recognition as a tool for addressing internal displacement, it would be 

bold to say that the definition therein has been fully accepted.18 The definition of IDPs 

contains three essential characteristics; it includes involuntary nature of movement of 

peoples, causes of internal displacement, and the territorial constraint. 

In addition, the International Law Association (ILA) Declaration of international 

Principles on IDPs 2000, African Union Convention on the Assistance and Protection of 

IDPs and Great Lake Protocol on IDPs have also defined IDPs which is elaborated in 

following chapters.19    

1.2.1. Involuntary Nature of Movement  

The first essential characteristics of the definition is the involuntary nature of movement, 

which includes coerced movement of a person or persons away from their home or home 

region, and it often connotes forceful or violent coercion. If the movement is within their 

own country they are IDPs.20 In addition, the definition makes it clear that someone who 

emigrates from one region to another to seek improvement in his/her living standards 

because of the living conditions or job opportunities in the region he/she was staying was 

inadequate, is an economic migrant and is not to be considered an IDP. The international 

law on IDPs does not apply to him/her.21  

1.2.2. Causes of Internal Displacement    
                                                             
18 After the adoption of definition in the Guiding Principles on Internal Displacement, there are number of 
countries have enacted their domestic legislation on IDPs and also the regional convention on IDPs such as 
Great Lake Protocol on IDPs and Kampala Convention on IDPs have adopted the same definition in line 
with the Guiding principles in their legal instruments. 
19International Law Association, (2000), "Declaration of International Law Principles on Internally 
Displaced Persons", Accessed 12 September, 2015, URL; 
http://www.unhcr.org/refworld/docid/42808e5b4.html , also see Nils Geissler, (1999) "The International 
Protection of Internally Displaced Persons" International Journal of Refugee Law 11, p. 451 
20Migrant or Refugee? There Is a Difference, With Legal Implications , Accessed on 12 December 2016, 
URL: https://www.nytimes.com/2015/08/28/world/migrants-refugees-europe-syria.html?_r=0 
21Definition of Economic Migrant, Accessed on 4 February 2016, URL: 
https://en.oxforddictionaries.com/definition/economic_migrant.   
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The second element of the definition relates to the causes of displacement. The definition 

identifies five different categories. It includes conflict-related displacement, 

development-induced displacement, disaster-related displacement, displacement related 

to systematic human rights violations, and displacement related to other circumstances.  

Conflict-related displacement includes displacement induced by international and/or 

internal armed conflict, civil war, foreign occupation or intervention, internal strife, 

communal or generalized violence and violent raids. People may either feel compelled to 

leave their homes in order to protect themselves from physical violence, or they may be 

actively and involuntarily displaced or evicted from their houses and lands by state forces 

or non-state armed groups.22 

Development-related displacement includes all instances of forced movement resulting 

from policies and projects implemented in the name of development. People may be 

forced to move to make way for development and infrastructure projects such as large 

dams, ports, railways, highways, airports, irrigation canals, large-scale industrial or 

energy projects, mining industries and other extractive industries, and housing projects. 

Similarly, displacement may be caused by land-acquisition measures linked to urban 

renewal or redevelopment. Development-induced displacement may also be carried out 

for environmental purposes, for example, in the context of climate change adaptation and 

mitigation projects, environmental conservation projects, and deforestation.23 

Thirdly, displacement can result from natural disasters, environmental changes and 

human-induced disasters. Natural disasters include tsunamis, earthquakes, floods, 

hurricanes, landslides and drought, environmental change and mismanagement involving 

deforestation, desertification, land degradation and global warming. Human-induced 

                                                             
22Sarah Kenyon Lischer (2007) Causes and Consequences of Conflict-  Civil Wars, 
9 (2): p. 142,  Accessed 9 January 2016, URL: 
http://www.tandfonline.com/doi/abs/10.1080/13698240701207302 
23 Sreya. S Maitra, (2009) "Development Induced Displacement: Issues of Compensation and 
Resettlement Experiences from the Narmada Valley and Sardar Sarovar Project." Japanese Journal of 
Political Science, 10 (2): p. 191  
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disasters include nuclear and chemical accidents or sudden collapse of large buildings 

and constructions such as dams.24 

A fourth group of displacement causes are those related to systematic human rights 

violations committed by the state or non-state actors. Examples of such human rights 

violations are ethnic cleansing, war crimes, crimes against humanity, persecution, torture, 

discrimination and trafficking. In some cases, the perpetrators of these acts may have 

some particular intention to displace their victims, while in other cases, the displacement 

may be an unintended side-effect or by-product of some violent acts. Apart from the 

aforementioned causes, various other circumstances and state policies can also constitute 

direct or indirect causes of displacement.  

1.2.3. Territorial Constraint: IDPs and Refugee Distinction   

The third most essential requirement of the development of IDPs is that the displaced 

Persons have to remain within the boundaries of their own states. If the same persons 

cross the border, then they fit into the category of refugees. Unlike IDPs, international 

law provides sufficient legal and institutional protection to refugees; it includes the 

Convention on the Status of Refuges adopted in 1951 to guarantee the rights of refugees, 

and the institutional mechanism of the United National High Commissioner for Refugees 

(UNHCR) established for providing protection and humanitarian assistance to refugees. 

Unfortunately, IDPs lack legal as well as institutional mechanisms simply because the 

affected people fail to cross the border.25 

1.3. Sovereignty as Responsibility  

As per the principles of sovereignty, the national authorities are primarily responsible for 

addressing the needs of their displaced citizens. However, the state often lacks the 

capacity, and sometimes the will, to provide these people protection and assistance. 

According to Francis Deng, the international community is called upon not only to 
                                                             
24Elizabeth Ferris (2008) Displacement, Natural Disasters, and Human Rights, Accessed 4 July 2016,  
URL :https://www.brookings.edu/on-the-record/displacement-natural-disasters-and-human-rights/  
25 Richard Plender, (1994), "The Legal Basis of International Jurisdiction with Regard to the Internally 
Displacement", International Journal of Refugees Law, 6 (3) : p. 350 Also see Abuya, E O. (2003), 
'Refugees and Internally Displaced Persons: Examining Overlapping Institutional Mandate of the ICRC and 
the UN High Commissioner for Refugees", Singapore Journal International Law, 7: pp. 236-237 
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supplement the efforts of local and national authorities, but also to pay due regard to the 

efforts of the displaced themselves to cope with, and respond to, their situation.26 The 

principle of sovereignty is what constitutes the political barrier when it comes to the 

protection of IDPs. IDPs are an internal matter, and any attempt to create an international 

agency to address the IDP issue could be seen as meddling in the domestic affairs of 

states.27 Hence the principle of sovereignty as responsibility is a very controversial 

provision in the area of internal displacement.    

1.4. Impact of Internal Displacement  

It is generally acknowledged that IDPs face more risks with regard to their physical 

safety than the rest of the population, and are generally perceived to be a high-risk 

group.28 Displacement generally has a painful impact on the individuals concerned, and 

where it takes place in relatively large numbers, displacement may in addition have 

significant consequences (of socio-economic, environmental and cultural character) for 

the home as well as the host communities. Apart from the frequently occurring human 

rights violations following displacement, the psychological impact of displacement on the 

victims can be far-reaching. Displacement is inherently connected with the loss of home 

29 Landlessness, joblessness, homelessness, 

marginalization, food insecurity, increased morbidity, loss of access to common property 

                                                             
26

Internally Oxford Monitor of Forced Migration. 2 (2) : p 27., also see Brookings 
Institution (2005) ".Addressing Internal Displacement: A Framework for National Responsibility" 
Brookings Institution University of Bern Project on Internal Displacement, Accessed on 12 September 
2016, URL; http://www.broekning.edu/proiect/IDP/20050401-nrframework.aspx    
27Luopajarvi, Katja. (2003), "Is There an Obligation on State to Accept International Humanitarian 
Assistance to Internally Displacement under International Law", International Journal of Refugees Law, 15 
(4) : p. 678 
28Buscher, Dale. And Makinson, Carolyn 
Fmr/Brooking  Bern Special Issues, Accessed  10 December 2016 URL: 
http://www.fmreview.org/en/FMRpdfs/BrookingsSpecial/09.pdf, p. 15 
29  
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resources, and community disarticulation or social disintegration are the potential risks of 
30 

1.5. Addressing Displacement Crisis: Evolving IDPs Regime  

Initially, the international community was reluctant to respond to the plight of the IDPs 

within the sovereignty of a state and therefore not the concern of neighboring states or of 

the global community.31 The situation however changed beginning 1990s with the 

plight of the IDPs emerged in international consciousness32 in the post-Cold War period.  

As many scholars claim, international response to the need for protection of IDPs will 

remain a dilemma as long as there is no legal status and institutional mandate. What 

makes the issues of protection of IDPs more ironic is the legal and institutional protection 

given to refugees who are an equally vulnerable group but whom the IDPS outnumber by 

special categories having legal status and the UNCHR, has specialized institutional 

mandate for protecting and assisting refugees. Many writers commonly explain that IDPs 

are now more vulnerable, but hardly have any protection because of the international 

33 The international effort in responding to protection 

and assistance to IDPs by introducing normative frameworks was evolved in the early 

1990s.   

By 1990s, with the crisis of IDPs mounting with a steady rise in their numbers, the 

they had, and what responsibilities the governments and the United Nations had toward 

                                                             
30 Benedicta Daudu, Plight of Displaced Women and Children in Africa: Case Study of Darfur       

nt, Accessed 10 November 2016, URL: http://www.nials-
nigeria.org/journals/Benedicta%20Daudu.pdf. p. 2 
31Francis M. Macalester 
International, 19: pp. 79-82    
32 Francis M. Deng, (1995),   "Dealing   with   Displacement:   A   Challenge   to   the   International 
Com Global Governance, 1 (1): pp. 45- 49.   
33 Deng, Supra  note, 5 at p. 80 
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NGOs played a role, especially through publishing statistical records of the issues of 

IDPs, and through calling the UN to appoint a special rapporteur who could address the 

Refugee Policy Group and the World Council of Churches developed a joint strategy to 

achieve the appointment of a UN rapporteur or expert to address the human rights 
34  

In these circumstances, in 1992, the UN began thinking of appointing a representative of 

the Secretary General on IDPs to act as a moving force for the development of the 

35 The analytical report of the 

recom

human rights protection.36 

The 1992 analytical report of the Commission further recommended or called for the 

designation of a focal point on internal displacement within the UN human rights 

system.37 -General, at the request of the 

Commission on Human Rights, appointed Francis Deng as the Representative of the 

Secretary- 38 It was Deng who finally brought 

out the 1998 UN Guiding Principles on Internal Displacement, the first international 

normative standards that are specifically designed for the protection and assistance of 

IDPs.39 

                                                             
34 David, Supra note  8 at p. 17 
35UNCHR (1992) Analytical Report of Secretary General on Internally Displaced Persons, UN Doc. 
E/CN.4/1992/23 Para 17   
36 Francis Deng, (2001), "The Global Challenge of International Displacement", Washington  University 
Journal of Law and Policy, 15(12): p. 141    
37 Catherine Phuong (2006), "The International Protection of Internally Displaced Persons" New York: 
Cambridge University Press. p. 20 
38 Ibid, at p.21 
39 Francis Deng International Migration Review, 
33(2):  p. 484   
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In addition, international organizations and NGOs have continued to provide protection 

and assistances to IDPs. The notable UN bodies are: the UN High Commissioner for 

Refugees (UNHCR); the Commission on Human Rights; the UN Internationa

Emergency Fund (UNICEF), the Food and Agriculture Organization of the United 

Nations (FAO), the UN Office for Coordination of Humanitarian Affairs (OCHA), the 

United Nations Development Programme (UNDP), the World Food Programme (WFP), 

the World Health Organization (WHO) and other international humanitarian 

organizations like, International Committee of Red Cross (ICRC) and  International 

Organizations for Migration (IOM) 40 further other mechanisms of the Commission on 

Human Rights, peace keeping and peacemaking operations, and regional inter-

governmental and non-governmental organizations all have played and continue to play 

important functions.41 

working in the areas of forced displacement like the IDMC, the Norwegian Refugee 

Council (NRC)/Global IDPs project, and the Brooking Institution, which assist IDPs.42 

1.4. International Law and IDPs Protection       

As has been seen the first international legal standard for the protection of IDPs is the UN 

Guiding Principles. The UN Guiding Principles on Internal Displacement has also been 

explicit and formal ways.43 Inspired by the Guiding Principles, other international44 and 

regional normative frameworks have been adopted for similar purposes.45 However, with 

                                                             
40 Journal of 
Refugee Studies,  17 (3) : p. 301 
41 Humanitarian Reform and New Institutional Response rced Migration 
Review Special Issues on Brooking and Bern Institution, Accessed 18 January   2016, URL: 
http://www.fmreview.org/sites/fmr/files/FMRdownloads/en/FMRpdfs/BrookingsSpecial/06.pdf, pp. 9-10  
42Laker Frederick (2013) Rethinking Internal Displacement Geo-Political Games, Fragile States, & the 
Relief Industry, Dissertation, The London School of Economics & Political Science, accessed 12 April 
2016 URL: http://etheses.lse.ac.uk/798/1/Laker_Rethinking_Internal_Displacement.pdf, p. 17  
43Supra note, 17, at. principle 6 
44 In line with the Guiding Principles, the United Nation passed numerous General Assembly and Security 
Council resolution for the protection and assistance of IDPs.  
45Walter Kälin The Great Lakes Protocol on Internally Displaced Persons: Responses and 
Challenges RL: https://www.brookings.edu/on-the-record/the-great-lakes-
protocol-on-internally-displaced-persons-responses-and-challenges/ 
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instrument in recognizing the human rights dimensions of IDPs.46 

The UN Guiding Principles on Internal Displacement is a non-binding instrument. It 

essentially derives norms from the existing international human rights and humanitarian 

law instruments with bearing on the rights of IDPs. However, it also attempts to fill gaps 

where the law is insufficient to protect the rights of IDPs. The Guiding Principles have 

influenced a number of nation states to adopt national laws and policies to protect the 

rights of IDPs.  Currently, more than twenty-five countries have adopted laws for the 

protection of IDPs.47 

The other important international legal instruments dealing with the rights of IDPs are the 

Declaration of International Law Principles on Internally Displaced Persons, 2000 

adopted by the International Law Association.48 The UN Principles on Housing and 

Property Restitution for Refugee and Displaced Persons, 200549 and the UN Basic 

Principles and Guidelines for Development Based Eviction and Displacement, 2007.50  

These legal instruments bring a measure of hope in guaranteeing the rights of IDPs. 

1.5. Regional Legal Framework: Africa and Asia    

 At the regional level, in Africa, a continent already facing high socio-economic 

inequality and deprivation, the forcible movement of its population is an additional major 

setback. In fact, one thing is certain that Africa, and in particular the Great Lakes Region, 

has not been hesitating in initiating concerted efforts to address the problems of internal 

                                                             
46African Union, African Union Convention for the Protection and Assistance of Internally Displaced 
Persons in Africa ("Kampala Convention"), 22 October 2009, URL: 
http://www.refworld.org/docid/4ae572d82.html  
47Roberta Cohen,(2013) Lessons Learned from the Development of the Guiding Principles on Internal 
Displacement, Accessed 17 October 2016, URL: https://www.brookings.edu/research/lessons-learned-
from-the-development-of-the-guiding-principles-on-internal-displacement/  
48 ILA Declaration,  Supra note, at 19  
49 UN Sub-Commission on the Promotion and Protection of Human Rights (2005) Principles on Housing 
and Property Restitution for Refugees and Displaced Persons,  E/CN.4/Sub.2/2005/17, URL: 
http://www.refworld.org/docid/41640c874.htm 
50UN Guidelines on Development-based Evictions and Displacement (2007) Accessed 23 September 2016 
URL: http://www.ohchr.org/Documents/Issues/Housing/Guidelines_en.pdf 
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displacement. Various regional and sub-regional groups have taken steps to address the 

issues of internal displacement and its causes and consequences.51  

In October 2009, at the special summit on Refugees, Returnees and IDPs, the African 

Union adopted the first ever binding legal framework providing for the protection of 

internally displaced persons in the African region. The convention has been described as 

a landmark legal contribution to the evolving protection framework for IDPs. It is a 

comprehensive legal document covering all phases of displacement from prevention, to 

protection, assistance and durable solutions. It also include all causes of internal 

displacement including armed conflict, generalized violence, violations of human rights, 

natural or man-made disasters and development projects.52 

In addition, the protocol that is part of the Great Lake Pact lays out concrete framework 

for achieving goals set out in the four priority areas identified in the pact.53 These include 

economic development and regional integration, democracy and good governance, peace 

and security, as well as humanitarian and social issues. This last priority is of relevance to 

IDPs in the region and is addressed by protocols that mainly or generally deal with the 

human rights and experience of IDPs. The protocol includes the GLR Protocol on the 

Property Rights of Returning Populations,54 and the Protocol on the Protection and 

Assistance of Internally Displaced Persons.55 

This legal framework is adopted and in accordance with the existing international human 

rights and humanitarian laws and also the Guiding Principles on internal displacement. 

These two protocols were adopted as a result of the countries in the Great Lake region 

                                                             
51 Kampala Convention, Supra note, 46  
52 Ibid, at, Article 1  
53 

https://www.lse.ac.uk/collections/law/projects/greatlakes/Pact%20on%20Security%20Stability%20&%20D
evelopment.pdf,  
54 International Conference on the Great Lakes Region (2006) 
Returning Persons, Accessed 20 September, 2016  URL: 
https://www.lse.ac.uk/collections/law/projects/greatlakes/4.%20Humanitarian%20and%20Social%20Issues
/4c.%20Protocols/Final%20protocol.PropertyRights%20-En%20r.pdf     
55 rotection and Assistance to 
Internally Displaced Persons,  Accessed 20 September 2016 URL: 
http://www.refworld.org/docid/52384fe44.html  
 



15 
 

recognising that the issues of displacement was crucial and required immediate response 

since it was directly linked to the issues of peace, security and development.  One of the 

main aims of the Great Lake process was to create a lasting condition for security, 

stability, sustainable development and reconstruction in the region as a whole. The 

greatest achievement of the Great Lake process was that it helped in setting up a legal, 

institutional and structural system for addressing the  needs of IDPs as well as provided 

them assistance and protection; it also helped in setting up the foundation for stability and 

development in the region.56  

 Asia is the second largest region after Africa in terms of IDPs population. The cause for 

people in this region being internally displaced ranges from conflicts, developmental 

projects, natural disasters to human rights violations. Unlike the African region, which 

has developed a strong regional legal institutional mechanism for addressing the 

problems of IDPs, the Asian region has been found wanting in establishing both legal and 

institutional mechanisms. 57 In addition, the Asian region also does not have an effective 

human rights mechanism to address the problems of the victims of human rights 

that Asian countries feel that the western model of human rights regime is a threat to their 

sovereignty. And in order to sustain their argument, these countries advocated the idea of 

'Asian Values'.58 

sovereignty and challenge the western-originated idea of universality of human rights. In 

addition, the inadequate ratification of international human rights treaties also a hurdle in 

developing an Asian regional human rights mechanism.59  

                                                             
56 Ibid,    
57 Ben Saul, Jacqueline Mowbray and Irene Baghoomians, (2011) 
Protection: Interrogating Resistance to Regional Cooperation in the Asia- Australian International 
Law Journal. 23 (18): p. 23   
58 Reassessing Internal Displacement in South Asia Accessed 16 
April 2016, URL: http://www.southasianrights.org/wp-content/uploads/2009/10/IDP-52.pdf, p. 5 
59Demystifying Human Rights Protection in Asia, (2015) Accessed 3 March 2016, URL: 
https://www.fidh.org/IMG/pdf/asie669anglaisbassdef.pdf, p. 29  
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To fill the vacuum, the Asian sub-regional groups such as SAARC and ASEAN are 

developing a human rights mechanism in their region.60 This is an unprecedented step 

and aims at constituting a regional human rights mechanism in the future. In fact, before 

Africa adopted a regional convention on IDPs, the Great Lake Region adopted a protocol 

on IDPs and it played a major role in influencing the African region to adopt convention 

on IDPs. Hence, the African initiative can be a strong influence on the Asian region to 

adopt a similar model.      

1.6. International Institutional Framework       

Internal displacement usually occurs during some complex crisis and is followed by the 

total breakdown of the state authority as well as the willful displacement of people by the 

state authority itself. In such a situation, the state will either be unwilling or unable to 

provide protection to the affected people. In this situation IDPs require a multi-

dimensional and humanitarian approach from organisations that work for human rights, 

as well as cooperation of various actors nationally and internationally. Unfortunately, 

there is no one particular institution that is responsible for addressing the needs of IDPs.61 

A collaborative system within UN was initially set up to address the problems of internal 

displacement, but it was not well coordinated because there were no clearly defined 

responsibilities.62 In order to fill this gap and maintain coordination, the UN inter agency 

standing committee (IASC) comprehensively reformed the system and adopted the 

'cluster approach'.63 

The 'cluster approach' ensures greater leadership and accountability in key sectors where 

gaps in humanitarian response have been identified. The main aim of the 'cluster 

                                                             
60S Victoria 
University Wellington Law  Review., 40 : p. 127   
61Sheridan, L. M. (1999). Institutional Arrangements for the Coordination of Humanitarian Assistance in 
Complex Emergencies of Forced Migration, Georgetown Immigration Law Journal, 14 : p. 941 
62UN  
also see implementing the Collaborative Response to Situations of Internal Displacement, Guidance to UN 
Humanitarian Coordinators and/or Resident Coordinators and Country Teams, Inter-Agency Standing 

 September 2004. Accessed 26 April 2016, URL 
https://interagencystandingcommittee.org/focal-points/documents-public/implementing-collaborative-
response-situations-internal-displacement.    
63 UNHCR, IDPs and Clusters , Forced Migration Review, Accessed 18 April 2016 
URL: http://www.fmreview.org/es/node/3523.html 25 : pp. 55-56 
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approach' is to ensure better partnership among humanitarian, human rights and 

development agencies. Under the 'cluster approach', the system operates at the global and 

country level and functions even during natural disasters and complex emergencies.64 In 

addition, under this system, agencies will be held accountable for specific aspects of the 

global and country-specific humanitarian response.65 Hence response by the agencies 

under the 'cluster approach' is no longer a choice, but an obligation. In this way the IASC 

has tried to fill the gap of accountability and responsibility left by international 

humanitarian organisations.  

In addition to international humanitarian organisations, the role of international 

developmental agencies such as the World Bank is also very important when it comes to 

addressing the problems of IDPs. This is because as per recent statistics, the number of 

people uprooted from their homes on account of developmental projects is much higher 

than any other types of displacement66, indeed World Bank loans for developmental 

projects in poor countries is one of the major causes for people being displaced.67 One 

such example is the Narmada dam project in India, the construction of which lead to 

thousands of people being displaced. To address the problems of these people, the World 

Bank Inspection Panel was set up.68 The creation of the Panel is an unprecedented step 

because, for the first time an international institution was made directly accountable to 

the people for its acts of omission and commission. Though the inspection panel is the 

first step in developing an accountability regime of an international institution, the 

structural weakness of the inspection panel towards IDPs is a cause for concerns.69 

  

                                                             
64 Ibid,  Morris, p.55  
65 Ibid, Morris, p. 56  
66Internal Displacement Monitoring Center, (2017) eries Dam Displacement
May 2016, URL: http://reliefweb.int/sites/reliefweb.int/files/resources/20170411-idmc-china-dam-case-
study.pdf, p. 2  
67Daniel D. Bradlow, (2004). Private Complaints and International Organisations: A Comparative Study of 
the Independent Inspection Mechanisms in International Financial Institutions, Georgetown Journal of 
International Law 36, 403,   
68 l Economic Organisations and the World 

 Australian Journal of International Affairs, 64 (1) : pp. 13-15   
69Bissell, R. E., &Na echanisms: 
Developments and Challenges.   Manchester Journal of International Economic Law, 6 (1): pp. 5-7  
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7. Objective and Scope of the Study:               

In the light of the aforementioned issues of internal displacement,  in this study focuses 

on and analyses the different causes of internal displacement, impact of internal 

displacement and the issues of sovereignty and national responsibility. The creation of an 

internal displacement regime and its implication on IDPs are also highlighted. The 

present international legal framework on internal displacement and the evolving regional 

legal mechanism in the African and Asian regions, as well as the condition of IDPs in 

these regions have also been analysed. The international humanitarian and developmental 

organisational framework for providing assistance to IDPs and the importance of 

evolving accountability and responsibility mechanisms and their impact on IDPs have 

also been taken into consideration. 

8. Research Questions:    

 Why did the international community start showing concern for the plight of IDPs 

immediately after the end of cold war?   

 Was there a necessity to create a separate category of internally displaced persons to 

address their problems?  

 Why has a binding convention not been adopted on assistance and protection of 

IDPs?   

 Do soft law normative developments in the area of internal displacement help address 

the problem of IDPs?     

 What is the role of Kampala Convention in guaranteeing the rights of IDPs in the 

African region?       

 Why does the Asian region not have a regional human rights mechanism?  

 Why has the international community failed to establish a separate international 

institution for the protection of IDPs?        
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 Is the UN Inter-

assistance to IDPs?   

 Are international organisations responsible and accountable for the violation of 

human rights of IDPs?  

 Is the World Bank Inspection Panel a model for other international agencies to 

enhance accountability and responsibility?      

9. Hypotheses:   

 The lack of binding international convention has made the goal of protection of IDPs 

ineffective.  

 The Kampala Convention provides a model for the Asian region to address the 

problems of IDPs. 

 International institutions lack accountability and responsibility towards the protection 

of IDPs.        

10. Research Methodology:    

The study will be conducted through analytical method, relying on both primary and 

secondary sources. The primary sources include international treaties, declarations, and 

guiding principles dealing with the problem of IDPs. Secondary sources include books, 

articles, reports and relevant website materials. In order to have an in-depth analysis of 

the problem, interview with displaced peoples and concerned authorities will also be 

considered.   

11. Chapterisation:  

To facilitate addressing the above issues, the study has been divided into the following 

chapters:        
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Chapter-II.  History of Internal Displacement Regime  

This chapter focuses on the historical evolution of the IDPs regime, and the sudden and 

rising interest of western countries in the protection and assistance of IDPs. It also 

highlights the link between the 'end of Cold War' and the period 'after the Cold War, the 

involvement of western countries in the creatio

and other steps taken to weaken the international refugee regime in order to prevent Third 

World refugees crossing their borders. This chapter also highlights the immediate 

transformation of the principles of state sovereignty into 'sovereignty as responsibility' for 

facilitating western intervention in Third World countries in the name of assisting IDPs. 

It also analyzes the UN involvement in the creation of IDPs regime since 1992, and the 

creation of legal and institutional measures for addressing the problems of IDPs.    

Chapter III.  International Legal Norms on Internal Displacement  

This chapter deals with the evolvement of legal protection for IDPs. The applicability of 

international human rights law, international humanitarian law, international criminal law 

and refuge law to the situations of internal displacement has also been considered. It 

analyses the international law exclusively created to address the problems of IDPs, 

including the UN Guiding Principles on Internal Displacement (1998) and the 

International Law Associations Declaration of International Law Principles on IDPs 

(2000), the UN Principles on Housing and Property Restitution for Refugees and 

Displaced Persons (The Pinheiro Principles), General Assembly and Security Council 

resolutions, and World Bank Guidelines on IDPs.   

Chapter-IV. Internal Displacement in African Region: The Kampala Convention    

This chapter discusses the African region and its problems arising out of internal 

displacement. The main focus of the chapter is Africa and that continent's sub regional 

organisations such as the Great Lake Regional initiative in developing the normative 

framework for the protection and assistance of IDPs in Africa and the Great Lake Region. 

The historical evolution of the African Union convention on the protection and assistance 

of IDPs, sources, and salient feature of the convention have also been analysed. The 
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chapter has also highlighted the Great Lake Protocols on IDPs and its role in helping the 

African Union to create the African regional convention on IDPs.  

Chapter V.  Internal Displacement and South Asian Region: A Quest for Asian 

Regional Convention on IDPs 

This chapter discusses the Asian region and its problems of internal displacement. It also 

highlights the different causes and consequences of internal displacement in the Asian 

region, focusing mainly on the Asian region in general and the South Asian region in 

particular in dealing with the problems of IDPs. The chapter has discussed the Asian 

regional response to the situation of internal displacement and the steps taken by the 

region in this regard. It also highlights the reason for Asian region dragging behind when 

it comes to creation of human rights mechanisms. The problems of internal displacement 

in the South Asian region and the different steps taken by the South Asian countries to 

address this problem have also been analysed in detail. Finally, this chapter also critically 

analyzes the need for regional convention on IDPs in the Asian region in line with the 

African Union convention on IDPs.      

Chapter VI. Humanitarian Assistance and Protection of Internally Displaced 

Persons: Role of International Institutions:    

This chapter deals with the evolvement of international institutional framework for 

providing humanitarian aid to IDPs. It includes the expanding the mandate of UNHCR, 

the role of ICRC and the involvement of other humanitarian institutions. It also analyzes 

the UN coordination mechanism and the reasons for its failure in providing effective 

humanitarian assistance to IDPs. In addition, it is important to know how many 

organisations dealing with forced displacements have been working for the protection 

and assistance of IDPs: this has been discussed in this chapter. Other initiatives such as 

the institutional application of the international protection cluster by the Inter Agency 

Standing Committee (IASC) have been highlighted. The distributions of functions and 

hierarchies within the clusters, and the responsible lead agencies for protection of IDPs 

have also been discussed.     
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Chapter VII. Framing Accountability and Responsibility of International 

Organisations: A Study of World Bank Inspection Panel    

This chapter discusses the concepts of accountability and responsibility and the 

importance of building these mechanism in the existing international humanitarian and 

development agencies. It also discusses in detail the World Bank Inspection Panel, its 

historical evolution, function, procedure and most importantly, its role in protecting the 

interest of IDPs. The chapter also analyzes the present accountability mechanism in the 

international institutions that are responsible for ameliorating the condition of IDPs.         

Chapter VIII.  Conclusion      

This chapter will summarize the major findings of the study and make recommendations 

for improving the normative and institutional regime on IDPs.  

 

************** 
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Chapter  II 

History of Evolution of Internal Displacement Regime        

1. Introduction        

Internal displacement has emerged as one of the greatest human tragedies. The plight of 

the internally displaced and their need for the protection and assistance has created an 

monumental challenge for the international community. In order to address the problems 

faced by these people, international community has developed a comprehensive policy 

framework that can bring collectively the humanitarian, human rights and development 

component of the UN. It includes various actors such as government, international 

organizations and NGOs who formulates and apply a series of global protection initiative 

and national policies.     

The main focus of the chapter is on why and how the international community has 

reached a new consensus in the 1990s. But the central argument of this chapter is to tell a 

story of alternative histories of the IDPs regime which was a product of the international 

politics of refugees.70 This alternative history reveals how a

the betterment and problem of IDPs. It became as a striking tool to impede millions of 

people fleeing across the border from the Global South into the Global North. It also 

sanctioned the external involvement into the internal affairs of state on humanitarian 

grounds.71 

The chapter is divided into four sections. Section 2 maps out the earliest history of the 

international refugee convention and the paradigm shift during the cold war period. 

Section 3 discusses the evolution of the internal displacement regime in two phases, first 

the normative development later and the institutional developments. This section 

highlights the structural changes in the international system that allowed IDPs regime to 
                                                             
70 B. S. Chimni (1998). The Geopolitics of Refugee Studies: A View from the South.  Journal of Refugee 
Studies, 11(4): pp. 370 - 74, also see, (2000). Globalization, Humanitarianism and the Erosion of Refugee 
Protection,  Journal of Refugee Studies, 13(3): p. 243, also see, (2009), The Birth of a 'Discipline': From 
Refugee to Forced Migration Studies.  Journal of Refugee Studies, 22(1): pp. 11- 12   
71 M. Barutciski, (1996) ent of Non-Admission Policies and the Subversion of UNHCR: 
Displacement and Internal Assistance in Bosnia-Herzegovina (1992-  International Journal of Refugee 
Law, 8(1 &2): pp. 49-50      
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reformulate itself by reconsidering the sovereignty which includes the expansion of the 

mandate of UNHCR to involve in, in country protection. This is mainly because after the 

cold war ended, the northern country did not fear the need to protect refugees given the 

large number of people from Global South they were searching asylum in Global North. 

In order to prevent these people from entering into these developed countries, there were 

a number of poli

country p  4 deals with the role of academic institution in knowledge 

production. Final section concludes the chapter.      

2. The Politics International Refugee Regime and the Cold War Period          

In order to understand the evolution of internal displacement regime one has to 

interrogate the evolution of international refugee regime as well. Refugee regime is 

important because whether the movement of people is involuntary or forced migration 

has become prominent factor in global politics in the context of developed and 

developing countries.72 Since the 1945, the international refugee regime has changed in 

line with the policies of northern countries.73 Interestingly, the international refugee 

norms were designed for catering the needs of European refugees and later, it developed 

as a global framework for refugee protection.74   

The international refugee regime is based on several humanitarian and human rights laws 

to protect and assist refugees. The central pillar of the regime is 1951 United Nations 

Convention, focusing on the status of refugees and the most important institution is the 

UNHCR.75 There are two important international issues which shaped the refugee 

regime: first, the most frightening issue was the displacement of millions of people after 

the end of the World War II.  Aftermath of war, there were less possibilities for the 

Displaced Peoples to return back to their home and therefore, large scale resettlement was 
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initiated. Thus, a scope was paved for the permanent refugee regime.76 Second, the issue 

of refugee crisis has haunted the world again during the Cold War period. West has 

started to offer asylum to those who spoke against communism and the refugee regime 

was used with the intent of destabilizing the communist governments.77    

By the 1980s large numbers of asylum seekers were migrating to Europe and North 

America due to the conflicts in different part of the world. The motivation for the 

protection of people displaced with in the border of their own country began intense 

when the large number refugees came into the global north in the 1990s. The northern 

countries approach towards refugees changed entirely because the end of cold war 

detached the ideological and geopolitical value of the refugees for the warring countries 

like USA and USSR.78 During post-Cold War period, refugees and migrants were not 

accepted in Europe but the IDPs regime tried to establish them in their home countries by 

providing them holistic humanitarian conditions. It was done to control the flow of 

refugees in western countries.79 The western countries have framed many policies to 

contain the flow of refugees.   

In the beginning of 1980s, the internal flight or protection alternative came into force as a 

first barrier.80 The internal flight alternative  

imminent risk of being persecuted, at the time of leaving his country of origin may be 

denied refugee status if, at that time, there existed an alternative to flight within the 
81 The agenda of protection of nationals was understood as an 

alternative to flight by making them stay in the country of their origin rather than giving 
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77 Catherine Phuong (2006), "The International Protection of Internally Displaced Persons" New York: 
Cambridge University Press. p. 35    
78 Stephen Castles. (2003). The International Politics of Forced Migration, Development, 46(3): pp. 11-12      
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them the international protection as outside the country82 This concept was utilized by 

Europe and North America where refugees were not allowed to enter because they were 

not able to provide the evidence which can refute the probability of an internal flight 

alternative.83  

In addition, Non Entry Policies were c

check the documents of the refugees before they were allowed to enter. Most western 

countries have hardened the rules to restrict refugees as the worst alternatives that were 

adopted by the Western countries.84 For instance, 

to those who were fleeing the wars in former Yugoslavia because once the situation is 

normalized, they were sent back homes.85 

 In addition, there are many other measures adopted by the western countries to prevent 

these people for entering their territories. It includes. Firstly, Diversion policies: designed 

to shift the responsibility for processing claims and providing protection in other 

countries.86 Secondly, Changes in National Legislation to restrict access to Refugee 

Status: many countries brought the changes to their domestic legislation. For instances, in 

Germany law had laid down an absolute right to asylum for persecuted persons. But the 

government made amendment to this particular act eventually accepted as counter to 

asylum rights. This has created more restrictions for refugees and IDPs to seek protection 

in Germany, thus, entries of the refugees have reduced.87 Thirdly, European Cooperation 

on Asylum and Immigration Rules, namely, 1990s Schengen convention,88and the Dublin 

Convention of 1990s were adopted for strengthen their domestic and regional laws for 
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stopping the people from entering their border.89 In addition, the 1997 Treaty of 

Amsterdam was committed to make common EU policies on immigration and asylum by 

2004.90 The Dublin convention had made the state fully responsible for analyzing 

applications for asylum. The ratification of the Schengen convent ion purposed to 

eliminate the border control along the frontiers of signatory states. It marked an attempt 

to increase vigilance of their external frontiers and law enforcement of policies. These 

measures, hence, resulted in reduced the refugees reaching to northern countries as well 

as weakening of refugee convention.   

In summary, the above restrictive measure adopted by the western countries resulting in 

violating the human rights of people. These restrictive measures are the main reason for 

the number of officially recognized refugee worldwide has fallen since 1995 and the 

number of IDPs increased. The refugee regime of the rich countries of the north has been 

fully transferred over the last twenty years.91 Their systems have shifted from a 

mechanism which was designed to entertain Cold War refugees from East Europe to 

to a non-entrée regime which is designed to exclude but control the asylum seekers from 

the south. Hence, creating global north monopoly over global southern displaced. In 

addition to the above-mentioned measures for preventing people from entering the 

developed countries, the most important measure taken by the western countries is that 

the creation of internal displacement regime. The following section will analyses and 

identifies the steps taken by the western countries to create IDPs norms.92       

3. Evolution of the Internal Displacement Regime       

As scholar Roberta Cohen, opine that the conflict in the Global South led to sudden rise 

of internal displacement. But the question needs to be raised that why internal 
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displacement became an international regime in the 20th century and not concern of 

international community in other time.93 In this context, Michael Barutciski, argued that   

there are two structural changes in the international system during the 1990s which 

brought the issue of internal displacement at the surface of global politics. Firstly, the 

involvement was commenced by a alliance of states such as the United States with the 

implied authority of Security Council to protect Kurds in northern Iraq in 1991. It had 

brought global consideration to the quandary of internally displaced.94 The Kurdish 

protection in 1991 was also one of the historical event for UNHCR in its works of 

assistance and protection.95 The UN resolution of 688 authorized the coalition forces 

which were led by NATO in Iraq to set up camps, thus, preventing the Kurdish 

population from migrating to Turkey as refugees.96 Finally this led to the global 

recognition of internal displacement.97 The second episode was the disbanding of 

Yugoslavia which resulted in violence and conflict in the 1990s. This incident led to 

ethnic cleansing, bombardment, refugee flow and forging military intervention. Since 

there was a predication of displacement, the then UN Secretary General Javier Perez 

Cuellar requested support in transporting relief to destitute IDPs affected by 

conflict, but in reality UNHCR became politicized and ended up contributing to the 

ethnic cleansing.98    

Apart from the above mentioned points the third development was the changing nature of 

sovereign space to themselves. The post-cold war era experienced the weakening and 

reformulation of the concept of sovereignty to provide humanitarian intervention in third 
                                                             
93  
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world. 99 The UN Secretary General Boutros Boutr eace  

argued that   

This erosion of the Westphalia system was very much needed for western 

countries to legitimizes their intervention in the internal affairs of poor countries 

- .100  

In summary, all the three measure which are mentioned above are the motive behind in 

creating internal displacement regime.   

3.1. Normative Development      

The IDPs norms can be divided into three broad categories such as legal protection, 

physical protection and academic discourse. The agenda for creation of IDPs regime was 

to contain and deterrence of refugee from Global South to Global North.101 The aim of 

the inhibition is to wedge people from arriving at western border.102The West even had 

taken support from the NGOs, International Organizations, academic institution, and 

legal scholars to substantiate its legal standing for preventing refugees in its countries. 

The focus was the gaps on the 1951 Refugee Convention in a legitimate manner. It was 

done by using multiple factors such as numbers, branding IDPs as category, and the 

redefining of sovereignty.103 In fact, these lacunas have motivated actors to transform the 

1951 convention.104 Even the refugee rules were debilitated by UNHCR itself through 

preventive safety.105  
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In addition to the above mentioned steps, in the 1980s, brought other more mechanisms 

to slowly bring IDPs to the center stage in order to make the 1951 convention 

irrelevant.106As already mentioned, the unearthing of the IDPs problem coincident with 

the great scale of refugees to the global north had forced these countries to rigid barrier 

restrictions to prevent asylum seeker.107 Finally, in 1989, the secretary general was 

requested by UNGA to assess the potentials, rules and experiences of all organizations 

which are dealing with refugees, displaced persons and returnees.108 

 In this period Francis Deng and Roberta Cohen became the leading expert in this area 

and they claimed  

Identifying these needs are not intended to confer on IDPs a privileged status but 

to ensure that in a given situation their unique concerns are addressed along with 

those of others. Moreover, identifying the internally displaced as a specific group 

is a good advocacy tool and one that can motivate the donor community and 

international organizations to integrate the issue into their programs.109   

responsibility for IDPs.110  

1.3.1. The Use of Number   

One of the popular reason for the evolution of IDPs as highlighted in the literature is that 

the existed of large number of IDPs. The western NGOs took this issue at the 

international level and demanded for the IDPs regime. The Resolution 1990/78 of UNGA 

has comprehended that innumerous people are leaving their ancestral places of residence 
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with the hope to settle somewhere else has reached extraordinary magnitudes.111 It 

means, there are more IDPs than refugees in total numbers in the world. In sum, there 

was more IDPs number then the refugees.112The role of UNHCR in protecting IDPs is 

identical to refugees also Highlighted.113 The same was followed by Analytical Report of 

the Secretary General on Internally Displaced Persons in 1992 which framed the IDPs 

norms and institutional structure on the basis that:  

 

up to a characteristic and distinctive syndrome. The cumulative effect of these 

violations, together with the fact of having been forced to flee their home and the 

difficulties, risks and deprivations invariably associated with their new situation, 
114    

The IDPs regime became influential in highlighting the entitlements, stating that the 

quantity of distressed IDPs has outnumbered the refugees. These arguments then 

 on decline and hence 

demanding the need for a new set of IDPs laws and conventions.115 This argument 

remains controversial as the same kind of statistics can be deduced from any social 

problems like diabetes.116 For example, as Professor Chimni, including the total 

number of all people affected by diabetes in any given country the result could very 

easily justify for the creation of an international legal and humanitarian regime to 

interfere and assuage the agony and grief 117 As Wiss maintained that when 
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IDPs data for the first time was gathered in 1982, there was only 1 IDPs for every 

refugee; at present the ratio is approximately 2.5:1.118  

However, such claims removed hurdles to IDPs regime. If a citizen of a state failed to 

cross the international border he or she does not qualify for the refugee status and thus be 

counted as IDPs. Therefore, due to several reasons like rejection of admission, physical 

and economic inequality led to increase number of IDPs and declined  number 

lead to the justification for the formation of a IDPs regime.119 In reality, the IDPs has 

always been a concern, however, the development of a bureaucratic category which is 

meant for citizens has considered IDPs an important critical issue for the international 

community. As Chimni, opines the core reason for the creation of this category is that 

refugees are contaminated and this lead to the rise of IDPs number in the Global 

South.120

number can be easily countered as many western nations after the 1990s started 

constructing barriers to restrict the asylums to refugees.    

1.3.2. The Politics of Labels   

With numbers are used as the imposition of labels, the normative lacuna was prudently 

established on the founded on the forte of a bureaucratic label because it had the agility 

for the creation of fresh protection structure by utilizing the existing norms.121 This was 

fully apparent in the Compilation and Analysis of Legal Norms acquiesced by the special 

representative in 1995.122 The report inspected the prevailing global legal ideals of the 

UN which were appropriate to the requirements of IDPs and whether or not they offered 
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protection.123 

were scrutinized to ensemble the IDPs necessity. The representatives had concluded that 

the international laws existed for the protection of IDPs even though there was no 

mention of IDPs in the instruments.  

The above analysis also pushes for examining IDPs as the specific category for the 

creation of new protection instruments. Indeed, it is important to question how the 

involvements of displacement were exceptional griefs. 

these needs are not intended to confer on IDPs a privilege status but to ensure that in a 
124 

Although, this was opposing because if IDPs did not have a unique status, why their 

situations were considered by so many to be exceptional. In sum, ironically, earlier an 

artificial distinction was mounted to create containment and restriction of the refugees 

from entering into Global North from Global South. Later, a new myth was generated to 

create semblance, equilibrium and homogeneity between IDPs and refugees. Behind it 

the agenda was to structure a normative instrument to protect people inside their home 

countries. Thus, it was to holistically reject the idea and norm of refugee regime.125   

1.3.3. The Politics of Sovereignty  

The le from the Westphalia Treaty where states were 

considered as equal, independent and sovereign. It is also cherished in the article 2(1) of 

the UN charter.126 It was strengthened by the principle of non-intervention  in the 

domestic affairs of states. Therefore, the establishment of norms at global level which 
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promulgate the rights of the citizens, allowed the intervention in the domestic affairs of a 

nation if it fails to protect its own citizens.127       

The issue of sovereignty had become the biggest obstacle for the initiation of IDPs 

regime.128 The politics of number and label, along with the barrier of sovereignty 

cautiously re-conceptualized and mobilized to fill the normative gap. Thus, it gained 

admittance to citizens who are stuck within their borders.129 This was essential to 

neutralize the 1951 convention by eliminating its Essenes.130 It was also the issue of 

crossing an international border along with the protection that afterward essential to 

remove the legal midpoint of IDPs who are residing in their land. In fact, this could have 

been the most important effort to silence the critics of IDPs regime.131   

To understand how the sovereignty fence was removed, it is essential to know the 

concept of the Responsibility to Protect  (R2P). According to the scope and intent of 

R2P, it was neither new nor revolutionary. It was an old concept, reframed to address the 

new issues, concerns and interests.132 Since 1990s, during the reformulation of R2Pthe 

renaming process observed a number of high profile debates and re-structure of 

sovereignty to fit the changing and unprecedented circumstances and many of them 

highlighted the international community fails to stop the human rights violations in 

Global South.133     

Sovereignty as 

Responsibility 

associated with sovereignty. 134 The international community is often requested to take 
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steps to meet the humanitarian challenged posed by the absence of national 

responsibility.135 In addition, Deng argued that state has the primary responsibility and 

accountability to provide humanitarian assistance to IDPs and if states fail or unable to 

discharge its duties then the international community must steps in.136 Subsequently, Kofi 

Annan137 

balance between state sovereignty and the protection of human rights, international 

community must play the overarching role.. Finally there was the International 

Commission on Intervention and State Sovereignty in December 2001.138 This 

commission recommended to change in terminology to the responsibility to protect 

would first incorporated 

view of those seeking or needing support, rather than those who may be considering 

intervention which protect communities from systematic violation of human rights.139 

Secondly, there is a need to bridge the gap between intervention and sovereignty by using 

international community as the cornerstone of international humanitarian protection 

system.it would be linking concept that ties the gulf between intervention and sovereignty 

with the global community submerging into accomplish the duty of unable and unwilling 

states.140 Finally, there is the responsibility to reconstruct the theoretical, normative and 

working associations between support, interference and rebuilding.        

Thoug

that the R2P is a revolutionary idea for achieving global order. But it came under 

criticism and accusation that it only needed responsibility of developed west interfering 

in the internal affairs of the poor countries without giving any coherent solutions.141 

Another school of thought argues that R2P held a far greater purpose which involved the 

re-designing of the global arena by changing sovereignty as a hard concept into a soft 
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political approach. It could now fulfill the standards and program of IDPs laws for 

international intervention.142 It enabled the international actor to engage IDPs on the 

global platform in a normative framework; collaborating the entire previous attempts 

which are working for the protection of the displaced people.143 Finally, the Guiding 

Principles on IDPs adopted as a soft law instrument which is created on the basis of the 

concept of sovereignty linked with the responsibility. It has now become an instrument to 

directly attack the principle of non-intervention into the internal affairs of another state 

 

1.3.4. The Evolution of the Legal Mechanisms   

The Guiding Principles on Internal Displacement were created in 1998, as a result of 

compiling and examination of legal norms which were codified to create a set of 

international rules as a soft law for IDPs regime. The central idea was based on the 

concept of sovereignty as responsibility to guide states by bringing polices and 

legislations in tandem with human rights144 However, they were not created or altered or 

manifested as a draft statement or obligatory device. They were simply brought in 

inconsistency with the international human rights and humanitarian laws.145  

3.2. Institutional Change                         

The Office of the United Nations High Commissioner (UNHCR) was established as 

subsidiary organization for the protection of refugees by the General Assembly.146 

According to its statute, the main agenda of the UNHCR is to provide international 

protection and enduring resolutions to the problem of refugees by supporting 

governments with the help of NGOs and other global establishments. Thus, it created a 

smooth process to enable the voluntary repatriation and integration of refugees within 
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147 Thus, the roles of UNHCR, states are counselled to defend 

all the persons within their state borders. Further, it clearly mentioned that the primary 

responsibility of state is to protect the refugees. Thus, the UNHCR plays a 

complementary role along with the state to provide holistic protection to the refugees. 

Therefore, the principal mandate of the UNHCR is further expended to provide in-

country defense to refugees and IDPs.148   

3.2.1. UNHCR and Politics of Expanding Mandate to IDPs Protection   

In the 1990s, the UNHCR was asked to shift its strategies so that it could work in those 

countries where refugee populations are generating. Thus, now this mandate positioned 

mobilizing support for IDPs, strengthening its capacity to respond to their problem and 

taking the lead to protect them in critical situations.149 

shift made it clear that the UNHCR is no longer the organization for refugee protection 

because it is accommodating the interest of the powerful countries.150 Barutciski argued 

that during 1980s, there was swift multiply of the number of refugees but UNHCR did 

not increase its budget accordingly. Although, the post-1990s development had 

were not able to increase their budgets. It showed the politicization of UNHCR by 

western countries.151 In addition, with the increasing focus on the IDPs, there was also a 

shift towards an operational role in countries of origin to decrease the possibility of 

massive refugee movements across border of western countries.152    
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The  for the protection of IDPs along with to contain the 
153 For 

activities inside the country of origin for the protection of IDPs. It became an important 

instrument to curtail the flow of refugees to outside the countries of conflict. Thus, it 

validated the creation of safe heaven within the countries by shifting the focus of 

UNHCR activities from refugee protection to IDPs.154  

3.2.2. Humanitarian spending changes in the Post-Cold War era 

In addition, the UNHCRs mandate was expanded to include IDPs. It was also 

instrumentalized in providing financial assistance to IDPs during the post-Cold War era, 

there was a decline in the spending on international development assistance while the 

spending on humanitarian assistance had increased.155 For instance, to maintain its 

hegemony the United States had provided the largest aid under the label of humanitarian 

assistance from 1990 to 2008.  During this time, the allocation of such aid was shifted 

with the changes in funding pattern according to the fluid geopolitical interests of the 

states.156   

3.2.3. The Evolution of Protection Mechanism  

Cluster approach of UN which came out in 1997 as a result of UN reform programme by 

Secretary General. It emphasized the greater collaboration which required overcoming 

unsatisfactory institutional arrangement. It quoted precise position to the needs of the 

IDPs, so that humanitarian issues such as protection and assistance which are falling in 

gaps of existing mandate of agencies for IDPs are addressed.  

 

                                                             
153 Michael Barnett, (2001)  Supra note, 150 at p. 269  
154 Ibid   
155 J. N. Pieterse, (1998) 'Humanitarian Intervention and Beyond: Introduction'. In Pieterse, J. N. (ed.) 
World Orders in the Making: Humanitarian intervention and beyond. London: Macmillan Press, p. 7    
156 Randel, J. and German, T. (2002) 'Trends in the Financing of Humanitarian Assistance', In Macrae, J. 
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The evolution of the new institutional structure such as Senior Inter-Agency Network on 

Internal Displacement was endorsed by the General Assembly in 2000. It was planned to 

evaluate the operative reply of the UN in situation of displacement.157 It was followed by 

the Internal Displacement Unit in January 2002 which was a small non-operational unit 

within the Office for the Coordination of Humanitarian Affairs (OCHA).158 It was further 

restructured as the Inter Agency Internal Displacement Division in July 2004.159    

The final phase of Inter-Agency Standing Committee came into existence in in December 

2005 when it transformed into a leading humanitarian model for all UN relief agencies. It 

standard and ensuring greater predictability, accountability and partnership in all sectors. 

It also followed the more organized method to allow international actors to become a 

better companion for  as they have the primary responsibility for leading 

humanitarian response in their countries.160 The framework of the cluster approach as 

follows:      

First, Protection Cluster: it was to assist governments so that they could solidify their 

own mechanism to protect and response IDPs by strengthening partnerships and 

involving NGOs.161 Second: Camp Co-ordination and Camp Management Cluster 

(CCCM): since there was no prevailing system of experts. The superseding objective of 

the cluster was to provide safe heaven to camp-based population. The CCCM Cluster 

worked to safeguard that IDP processes had satisfactory capacity and tools, standards and 

technical direction through exercise, the deployment of specialists to country teams and 

the delivery of technical guidance to field operations.162Third, Emergency Shelter 

Cluster: it focused on efficiency and certainty of service provision by (i) increasing the 

number of competent specialists who are existing for rapid deployment. (ii) By emerging 
                                                             
157 Catherine Phuong, (2006),  Supra note, 77 at p. 40 
158 Ibid  
159 The "Collaborative Response" to Situations of Internal Displacement, Accessed 15 April 2016,  
URL:http://idp-key-resources.org/documents/0000/d04383/000.pdf  
160 Holmes, John, (2007) "Humanitarian Action: A Western-Dominated Enterprise in Need of Change." 
Forced Migration Review 29: pp. 4-5, Accessed 15 April 2016 URL: 
http://www.fmreview.org/sites/fmr/files/FMRdownloads/en/FMRpdfs/FMR29/4-5.pdf    
161 Vanessa Humphries (2013) Proving Humanitarian Coordination: Common Challenges and Lessons 
Learned from the Cluster Approach,  Accessed 15 April 2016, URL: http://sites.tufts.edu/jha/archives/1976   
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an emergency shelter, strategy, guidelines and apparatuses for valuations, involvement 

and monitoring and (iii) By consolidation of stockpiles of accommodation and non-food 

items (NFIs).163    

Thus, the cluster approach was planned to permit refugee containment with the creation 

of new and effective coordination and accountability structure. Therefore, it is paramount 

ing to Roberta 

predictability and clarity to an area which is regularly described as the biggest gap in the 

international response system to IDPs.164 In contrast to this, Professor Goodwin Gill, 

questioned the UN Reform and the Cluster Approach for being very selective in detecting 

and attempting to provide the remedy to bridge the gaps.165 Interestingly, by not 

providing a rigorous attempt to better reform refugee protection, and instead push for UN 

country, raised alarm bell.166  

Second, the cluster approach, thus, followed the same agencies, same task, in the same 

settings, with the same mandate under a seemingly new framework, now within the 

border of states. Indeed, the hurried comparison shows that how the refugee dynamic was 

employed to steer the development of IDPs protection with identical terminology 

(Durable Solution, Return, Reintegration, Resettlement, and Camp Management). The 

use of these structures became a simple recreation 

had redesigned and re-applied the earlier UNHCR concepts of the Quick Impact Projects 

(QIP) and the Cross-Border Operation (CBO). Further, the new structure has now directly 

translated for the IDPs protection.    

                                                             
163 Ibid  
164 David Turton, (2011)"The Politics Of Internal Displacement And Options For Institutional Reform,"  
Special Issue Engendering Migration And Displacement In Developing Countries: Focus China, Accessed 
15 April 2016, URL: http://www.unive.it/media/allegato/dep/n17-2011/3_Turton.pdf   
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Protection in International Law: Co  15, Accessed 15 April 2016, 
URL; http://www.unhcr.org/47e8d2a82.pdf    
166 Frederick Laker, Supra note, 103 at p. 42  



42 
 

Overall refugee mechanism thus became efficient for gaining access and control of 

citizen under a new legal category, otherwise under the 1949 Geneva Convention of the 

Law of War; certainly, they would have been under the monitoring of the ICRC has a 

mandate and decades of experience for protecting the citizens who are displaced during 

inter-state and intra-state conflicts. This posture of ICRC has even permitted the 1951 

convention to make flight of citizens during violent conflict as the legal option because 

the agenda of ICRC was primarily to protect the citizens and treat the wounded and to 

bring the armed personals to follow the rules of war. Although, this strategy was not 

accepted on equal footings with the containment and restrictive policies and designs of 

the global north. It was claimed by North that the protection of IDPs within the home 

countries have actually reduced the need for flight to other countries. Thus, it had 

justified the -called existence of the humanitarian 

 The outcome of 

the process was that it has completely blurred the legal norms, principles and roles of 

institutions. 

 4. Norm Stabilization: Creating an IDPs Convention     

The most important phase in the construction of IDPs regime was the enactment of 

binding laws for the creation of IDPs convention. This section will examine the approach 

that was employed by actors to institutionalize the norms to stabilize and legitimize the 

IDPs regime. It includes the evolution of an academic discourse and adoption of the 

Kampala convention as a binding legislation on IDPs.  

4.1. The Evolution of Academic Discourse   

elevating them to new horizon which provides a new concrete meaning to the policy. 

This was considered a critical juncture in the formation of the IDPs regime which first 

enacted the intellectual discourse of refugee studies as a field of academic enquiry in the 

early 80s with the several efforts taken by it such as, groundwork of the Refugee Studies 

Center at Oxford University in 1982, the publication of the Journal of Refugee Studies in 

1988, the Center for Refugee at York University in 1982, and the International Research 
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and Advisory Panel (IRAP) to enable information exchange on refugee policy and 

practice in 1989. The arrangement of refugee studies with government policy making had 

developed a knowledge-

and non-  

refugees due to the new political conditions in the Global South.167  

From the mid-90s onwards, the refugee studies was transformed into the forced migration 

studies, it was given a lot of stimulus by several measures, such as, the formation of 

International Association for the Study of Forced Migration (IASFM),  numerous 

universities had provided degrees in the forced migration studies along with the 

establishment of the forced migration review publication, as observed by Chimni, Those 

themes which were addressed by Forced Migration Studies are; the world of IDPs, the 

smuggling and trafficking of persons, armed humanitarian intervention, and the 

construction of a post conflict state. It observed that the idea of forced migration has been 

re-structured to majorly show the geo-political and vested-national interests of western 

countries.168 Such scholarly constructions and growths paved the way for the IDPs 

regime to produce  In addition, these 

organizations provided platforms to intellectuals to make policies, prescription, laws, 

regulations for UN and governments.169 They would frequently reinforce UNHCRs 

involvement in the IDPs countries with the support from the UN machinery.170 

Apart from this, there are other valuable academic arrangements which are made to 

amalgamate the indication to protect the legitimacy of proposed standards by initiating 

healthy debates and narratives. It coherently provides the importance to IDPs regime, the 

splacement Monitoring 

Center which was established in 1998 and was tasked with quantifying and adopting 

global dislocation numbers and forms.  

                                                             
167 B.S. Chimni (2009) Supra note, 70 at p. 373    
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However, this program became a indication of the politics of numbers and labels. The 

simple arrangement of IDPs around the world has made them distinct as a specific 

category which required the humanitarian assistance. Second, the partnership between the 

Brookings Institute and Institute for the Study of International Migration at University of 

Georgetown had initiated the research and consultation program by bringing multiple 

actors (governments, civil society, UN) at the same platform to identify when actually the 

displacement ends.171 Though, the inventiveness was not revolutionary but obviously 

followed the same academic debates and themes which were concerned with refugee 

return and resettlement. All of this initiative effectively responds to a pressing need that 

was accurately recognized by the scholars of intellectual standing for transferring the 

UNHCR into a new era of responsibility.    

The focus on displaced persons of all types had invigorated a new system of power and 

regulator which legitimized western interference into the non-western world. Indeed, as 

truth can help to produce knowledge, expert, and a discipline to 

legi .172 The quantity of IDPs has played a vital role in 

evolution to a new regime 

IDP category.    

4.2. Shaping the Kampala Convention    

The establishment of the academic discourse has legitimized the IDPs regime by 

translating the guiding principle into binding law through organizing four consecutive 

conferences and conventions. They signed a protocol on November 2006 which 

calumniated into a pact on security, stabilization and development in the Great Lake 

Region in 2008. It had made a commitment which included its 11-member states into the 

guiding principles.173 Thus, the outcome was to create the convention for the protection 

                                                             
171 Brookings Institution (2007) When Displacement Ends  A Framework for Durable Solutions, The 
Brookings Institution  University Of Bern Project On Internal Displacement, accessed 5 April 2016, 
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and assistance to IDPs in Africa which was known as the Kampala Convention in 

2009.174     

For many advocates, the AU convention had widened the possibility of IDPs regime, 

thus, it was considered as an significant accomplishment for the AU. It represented the 

will and tenacity of African states and people to discourse and resolve the problems of 

internal displacement in Africa. Apart from the similarity which the convention has with 

other IDPs norms, the new convention had raised more pertinent questions regarding the 

IDPs regime such as why a state is now required to generate and ratify a new web of 

exterior rules for a precise group of citizens who were previously in theory under its 

protection. Secondly, how is the new pact going to attain what the nationwide laws have 

already failed or ignored to complete? Certainly, it was humorous to imagine a delicate 

state to abruptly follow to a new set of lawful principles when the state was powerless to 

fulfill its main duty to defend its populations.  Further, as it has globally established order 

that the international institutions have now authorized to intervene to assist the displaced 

people with the effect of binding treaty. The outcome of it was that it had shifted all 

apprehensions and duty for the protection of IDPs within the state as a matter of 

international importance while imposing on the concerned state full responsibility to 

withhold the human rights, equality and freedom of the IDPs. The establishment of the 

new convention had made IDPs as hard legal norm and the  discourse had 

dismantled the numerous issues such as development, human trafficking, humanitarian 

intervention. These issues were turned into a forced migration studies which is 

encountered by western states to weak and annihilate the significance and existence of 

the refugee regime.175   

5. Conclusion  

The international  to create an internal displacement regime was to 

provide protection and assistance to IDPs and also stop the refugee flow from the Global 

South to Global North is also an another objective . The steps taken to create IDPs regime 

includes the highlighting of the increasing number of IDPs, the categorization of IDPs as 
                                                             
174 Kampala Convention, Supra note, at 46  
175 Frederick Laker, Supra note, 103 at p. 36  
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different from other vulnerable people, and reframing the concept of sovereignty. As a 

result the Guiding Principles on Internal Displacement were adopted. The mandate of the 

UNHCR was also expanded to include IDPs in its agenda. Though the creation of IDPs 

regime helps western countries to continue their dominance in the Third World Countries 

at the same time it helps fill the gaps in laws and institutions for the effective protection 

of IDPs.  

**************   
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Chapter-III 

International Legal Framework on Internally Displaced Peoples 

1. Introduction    

At present there is no exclusive legal status for IDPs this creates loopholes in the 

international mechanism for protection and assistance to IDPs.176 However, it does not 

subscribe to the fact that there is no international law for their protection, for instance, 

during violent conflict, they are provided protection by International Humanitarian Law 

(IHL) and during normal times, they are protected by international human rights law.177 

But the problem is that despite there are existing laws, IDPs still face humanitarian 

problems.178  

This chapter is divided into seven sections: Section 2 offers an overview of all the 

existing and evolving international law on IDPs. Section 3 analysis international human 

rights law, humanitarian laws, international refugee law and international criminal laws 

provisions which are applicable to IDPs. Section 4 critically analyzes the role of Guiding 

Principles of Internal Displacement in guaranteeing the rights of IDPs. Section 5 

highlights the ILA Declaration of IDPs and other international legal instrument on IDPs. 

Section 6 section analyses the impact of evolving international law on IDPs. The last 

section will conclude the chapter.   

2. International Legal Norms on IDPs    

The inadequacy of IDPs protection is illustrated by the scarcity of legal provisions. By 

virtue of remaining inside an international frontier, IDPs are not allocated a legal status 

                                                             
176  Forced Migration Review, 8: pp. 29-30     
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and until recently, had no legal Instrument specifically for their protection.179 As stated 

above, IDPs are protected by different international legal instruments; they include 

international human rights laws, IHLs, international refugee law and international 

criminal law, contained clauses that can give protection and assistance to IDPs. However, 

these international laws are applied on case to case basis. Therefore, it is necessary to see 

which international laws are applied in which situations.   

2.1. International Human Rights Law      

tomary and treaty laws. They 

guarantee the rights and oblige the states to respect the human rights of all persons 

without discrimination of any kind.180 These rights include: prohibition of discrimination 

based on ground of gender, ethnicity, linguistic, faith, party-political or other opinion, as 

well as national or social origin, poverty, place of birth or having been displaced. 

 much relevant to the situation of internal 

displacement because displacement in itself raises an extensive array of human rights 

matters.181 IDPs are like any other human being who benefit from protection, offered by 

circumstances that do not qualify as armed conflict, for instance, situations which are 

involving internal strife or unrest where IHL cannot be applied.182 Thus, the only form of 

legal protection that is left for IDPs is human rights law. In fact, human rights laws are 

capable of offering legal protection in all phases of internal displacement, such as, its 

causes, prevention of the condition for displacement, protection during displacement, and 

eventually the search of solution for the displacement.183    

                                                             
179 Before the Kampala convention come into force in 2012 in the form of regional treaty, there was no 
binding instrument are available for the protection of IDPs.   
180Brookings Institution (2006), "Guide to International Human Right Mechanism's for Internally 
Displaced Persons and Their Advocate" Brookings Institution University of Bern Project on Internal 
Displacement, Accessed 12 September, 2016, URL:http;//www.brooking.edu/fp/project/idp/human-right-
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181 Walter Kälin (2008) The Human Rights of Internally Displaced Persons,  Accessed 18 October 2016, 
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182 UN Commission on Human Rights (1992) An Analytical Report of the Secretary General on Internally 
Di , UN document E/CN.4/1992/23.    
183 Th American University Journal of 
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The existing human rights regime is very appropriate for handling the situation of internal 

displacement because if one flees his or her home involuntarily; it is already in violation 

own residence, right to security of persons etc.184 In addition, the situation of internal 

displacement also puts people into the vulnerable situation. Thus, it leads to the violation 

of basic human rights law, such as health risk, lack of residence, breakdown of social 

structure, separation of families that exposes women and children to dangerous 

circumstances such as sexual violence, and forceful removal of them from their sources 

of income and livelihood. These issues have increased the vulnerability of IDPs. 

Therefore, it is required as form of protection under which human rights are better 

equipped to offer protection by imposing the obligation on state to protect and assist 

IDPs. In fact, under the human rights regime, IDPs were not taken into account as a 

specific category but the human rights instruments contain general provisions which are 

of particular relevance to IDPs.185 The following section will highlight the important 

document on human rights and their relevance to the situation of IDPs. It includes 

Universal Declaration of Human Rights, international covenants and other relevant 

human rights instruments.    

Universal Declaration of Human Rights (UDHR):186 It is a detailed human right 

document which was created the eve of Second World War to address human rights 

violations that were committed by different nations.187 According to articles 55 and 56 of  

UN Charter, the members of UN will endorse widespread admiration and adherence to 

human rights along with fundamental freedom for all. Thus, the UN Charter entered into 

force in 1945. It recommended that the economic and social council (ECOSOC) should 
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immediately establish a commission on human rights which should be tasked with 

preparing an international bill of human rights.  

The Human Rights Commission deals with the embellishment of lawful instrument to 

recognize and describe human rights. It also maintains and outlines the procedure for 

implementation of human rights law. Thus, a Universal Declaration of Human Rights 

(UDHR) was adopted on 10th December, 1948. This document clarifies the duties of 

human rights commission, the UN and the international community at large. In addition, 

the declaration also laid down the protection norms that are reflected in the specific 

protection mechanism for IDPs.188 In addition, the declaration also establishes the civic, 

political, economic, social and cultural rights which were given to common individuals 

including IDPs without any kind of discrimination and exploitation.189       

International Covenant on Civil and Political Rights190 and its Optional Protocol 

(ICCPR):191 The covenant on civil and political rights contains states legal obligation and 

correlating implementing measures. The article 12 of the covenant specifically deals with 

the freedom of movement. It provides the freedom and liberty for movement and choice 

to decide their residence within any territory of a nation.192 Furthermore, the article 

own country.193   and political rights 

can also be applied to IDPs. These rights provide protection to those people who are 

settled within the territory of a state.194       

                                                             
188 Brookings institution, Supra note, 180 at p. 26    
189 Handbook for the Protection of Internally Displaced Persons, Global Protection Cluster Working Group, 
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International Covenant on Economic Social and Cultural Rights (ICESCR)195: the 

ICESCR contains the most explicit international legal provisions for establishing 

economic, social and cultural rights. The ICESCR and ICCPR are two binding law that 

originated from the UDHR. The ICESCR represents one of the widest provisions that 

applicable to the situation of internal displacement. It made the economic, social and 

cultural rights became very significant in the case of IDPs. Their most necessary survival 

needs include: food, water, emergency shelter, healthcare, education, and sanitation. 

These are basically core of the socio- economic rights. The provisions under the covenant 

are very important because it gives people within a state the freedom to choose political 

rights, economic, social and cultural development.196 Since IDPs are usually found within 

the boundaries of their own state, they should be provided the above stated freedom and 

opportunity wherever they face displacement.197Some of the specific provisions of the 

covenant include article 11 (1) that identifies the rights of everybody to an satisfactory 

standard of living, including housing. This right has been at equal footing with the rights 

to live with dignity. In fact, this applies directly to the situation of IDPs who due to fear 

of persecution have to leave home.198 In addition, the other rights which are contained in 

the covenant includes rights to work,199 the right to protect the family,200 the rights to an 

satisfactory standard of living which includes suitable food, clothing, as well as 

continuous improvement of living standard.201 Other relevant rights such as the maximum 

standard of physical and mental health which IDPs are usually suffering from due to the 

results of psychological traumas associated with forced movement.202 The most important 

                                                             
195 UN General Assembly, International Covenant on Economic, Social and Cultural Rights, 16 December 
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is the right to culture as mentioned in article 15 of the covenant, is for those who have 

lost social, cultural and traditional ties and values as a result of displacement.203  

Some alternative human rights instruments to IDPs are the Convention against Torture 

and Other Cruel, Inhuman or Degrading Treatment or Punishment.204 Under this 

convention, torture is prohibited in all circumstances. It also mentions clearly that state is 

not allowed to send a person to another state where there is likelihood that he or she can 

be tortured. This principle forms the main basis of refugee and IDPs protection.205 But the 

circumstance of application is different. Other relevant human rights instruments are the 

International Convention on the Elimination of All forms of Racial Discrimination.206 

This convention prevents discrimination on the basis of his or her race, color, descent, 

national origin, or ethnic origin which might deny their human and fundamental rights. 

This convention is relevant to the circumstances of IDPs because when actual 

displacement takes place, there is usually a form of discrimination advanced against 

certain communities.207        

The Convention on The Elimination of All Forms of Discrimination against Women 

(CEDAW): It provides protection of all the rights of women. The convention protects 

uch as employment, education and property. The 

convention also ensures that they are protected against threat from physical safety, rape, 

and sexual exploitation. In fact, in the situations of internal displacement, women are 

among the most vulnerable population, thus, they require extra-legal care and 

protection.208 This convention like other human rights instruments also provides 
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protection to all women. It includes the internally displaced women.209 Apart from the 

aforementioned provisions, the Convention on the Rights of Child provides for the 

protection of the rights and best interest of the children.210 Like the previous convention, 

this convention addresses the problems of displaced children. This instrument requires 

the state to take reasonable measure to ensure protection, care, education, health, and 

psychological recovery of internally displaced children.211 In addition, another vulnerable 

group is the tribal and indigenous people who also require protection. Therefore, 

Convention on Tribal and Indigenous People provides equal right to tribal and other 

people. The convention specially addresses the issues of land, displacement and their 

relocation. The convention ensures that even the land is taken away, it should happen 

with the consent of the land holders. It also provides guarantee of protection against 

arbitrary displacement.212            

2.2. Protection under IHL   

Humanitarian law is constituted by internationally accepted norms that are responsible 

for determining parameters within which warfare can be conducted by parties to the 

conflict. This is a set of international law that tries to offer protection to non-combatant 

and civilians from the effects of war. It also controls or limits certain method of warfare. 

The notion is that civilians should be distinguished from combatants by protecting them 

before and during the armed conflict.  

Humanitarian laws provide for the protection and assistance to vulnerable population 

including IDPs during conflicts and civil strife. The two Geneva Convention of 1949 and 

their additional protocols of 1977 provide the protection and assistance to the victims of 

war. They also impede suffering of people by propagating and consolidating 

humanitarian law and humanitarian principles. IHLs that are relevant to the situation of 

IDPs during the armed conflict and circumstances of violence constitute the major cause 
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of internal displacement of civilian population. The Geneva Convention and their 

additional protocols spell out the principles that during armed conflict, those who are not 

directly participating in the aggression are entitled to the protection.  

Under IHL, everyone who is not a combatant is categorized as a civilian. Particularly in 

the context of international armed conflict, combatants are well-defined in IHL as a 

member of the armed forces of a party to the conflict.  They have a right to participate 

directly in hostilities. This means that other part of the population, including people who 

are non-combatants and are displaced should be distinguished from the combatant by 

minimize civilian causality and prohibits the use of acts or menace of violence. The 

primary purpose of doing this is to curb the displacement of population from the threat of 

attack and abduction.  

The law governing protection under the internal conflicts are less developed then the 

body of laws that are set up to deal with international conflict. This is because of the 

establishment of IHL that reflected the prevailing condition of that time. State and their 

representatives who played a part in settling up IHLs have a vested interest in limiting 

conflicts between each other than curbing internal disturbances. This can be seen in 

prevailing IHL protection that is reflected in the context of non-international armed 

conflict by article 3 of the Geneva Convention.213  

The Article 3 is mutual to all four conventions and is valid to armed conflicts of non-

international nature. Thus, the circumstances that are leading to internal displacement 

will falls within this provision. This article prohibits the hostage taking and protects the 

individual self-respect of people who find themselves in conditions of armed conflict. It 

is not of international nature but occurs in the terrain of one of the constricting parties. In 
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Those who are not taking active part in the conflict including those who are affiliated 

with armed forces but laid down their weapons. Those who placed hors de combat by 

sickness, bounds, detention, or any other cause, shall in all circumstances be treated 

humanely, without any adverse distinction found on race, color, religion, or faith, sex, 

birth, wealth, or any other similar circumstances.  Thus, in the context of above 

mentioned persons, acts such as murder, mutilation, cruel treatment and torture of 

hostages are not allowed. Further, no person will be given punishment by passing 

sentences and executions without establishing regular democratic courts which follow the 

principles of international humanitarian laws.214   

3.5. Protection under International Refugee Law        

This is t

people who are forced to leave their habitual countries of residence. They cross borders 

and go to another country to seek refuge as a result of fear of prosecution.215 Over the 

ye
216 There are numerous references to refugee law by analogy in the process 

of protecting IDPs.217 Nevertheless, the key differences between the systems of law that 

are meant to protect refugees and those created to protect IDPs. The main difference can 

be noted in the definition adopted by the organizations.218 While IDPs are having much 

commonality with refugee, the critical and most important distinction that sets them apart 

is that the IDPs have not traversed globally recognized state border. Thus, they cannot 

formally claim the protection of international refugee law.219 The UNHCR, despite these 

limitations, has undertaken the responsibility to protect IDPs.220. It is discretion of 

UNHCR that may undertake these activities in individual cases, thus, IDPs are not 
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inevitably permitted to the international protection of refugee law. In fact, border crossing 

still remains a critical factor for IDPs under UNHCR guiding principles.221  

3.6. Protection under International Criminal Law   

It should be noted that national authorities are first and foremost responsible towards the 

defilements of any international human rights and humanitarian law within their territory. 

In addition, they also have the responsibility to take measures to prosecute and take 

punitive measures against those who are responsible for displacement of IDPs, by 

bringing them before national court or tribunal. The Rome Statute of the International 

Criminal Court (ICC) describes a series of crimes which have borne global concerns and 

that is why the culprits can be examined and indicted by the court, only if the court has 

authority on any of the violations.222 The court has jurisdiction over the following acts, 

which in turn have direct or indirect effect on internal displacement such as war crimes, 

these incorporate grave breach of the Geneva Convention223 and brazen violations of 

IHL. It is covering a wide range of acts such as willful murder, torment, and insensitive 

treatment, rape and sexual slavery, recruitment of children into armed forces, or armed 

group, or inducting children to take part in hostilities, launching the attack against 

civilians or civilian objects, and ordering the displacement of civilian unless there is a 

requirement for the security of civilians or the military imperatives.224 The court has 

jurisdiction over the crimes against humanity. This includes acts which are committed as 

part of a widespread or systematic attack directed against civilians during war. For 

instance, act of homicide, extinction, enslavement, exile or forcible transfer of 

population, arbitrary imprisonment or any other severe deprivation. Raping and sexual 

violence against women along with persecution, enforce disappearance and other 

inhuman acts that are deliberately prompting countless grief to body and mind have fallen 
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under this category.225 The last international criminal provision that is relevant to the 

protection of IDPs is related to the punishment for the crime of genocide. This involves 

any act committed with the intent to destroy a national ethical, racial or religious group. 

This provision is important for IDPs as at times displacement is due to crimes of 

genocide or genocidal tendencies.226 In these situations, where the local and national 

governments fail to provide protection and punishment to the perpetrators for their 

violent crimes, international criminal law can be invoked through provision of the statute 

of the ICC.227 What needs to be understood is that the international criminal law is 

harmonizing to the national law. It means that the role of international court such as the 

ICC comes into picture when state level judicial system fails to provide justice and bring 

the culprits to book. Ad hoc tribunals have also been established by the international 

community to deal with cases involving the abuse of international human rights law and 

humanitarian law. There are several tribunals such as International Criminal Tribunal for 

the Former Yugoslavia,228 International Criminal Tribunal for Rwanda.229 In addition, 

there are several hybrid tribunal such as the Special Court for Sierra Leone.230 These 

tribunals have established their mandates and decisions on the existing rules of 

international criminal law. These tribunals deal with the wide spectrum of crimes such as 

genocide, crime against humanity, and war crimes. These are usually the main causes of 

mass population movement which result in the catastrophe of internal displacement. The 

Guiding Principles on Internal Displacement which is elaborated in the next section 

reflects these principles of international criminal law by specifically addressing situation 

of internal displacement.231 For instance, the Principles 10 of the Guiding Principles 

include, provision for protection against murder, genocide, summary execution, enforced 
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disappearance, starvation as a method of combat, using human being as military shield, 

use of land mine and so forth.232  

Although, the above mentioned international legal instruments provides provision for the 

safety and support of IDPs. There is situation where the international law fails to provide 

protection to IDPs. There are critical gaps which prevent the protection of IDPs as they 

are identified in the following sections.    

2. 5. Gaps in the Legal Protection of IDPs    

The gaps in the existing legal framework are categorized as normative gaps, applicability 

gaps and issues of sovereignty.    

Normative Gaps: The normative gaps have no overt norms to address the specific needs 

of IDPs. For instance, the rights of civilians for not to be arbitrarily displaced. It is not 

specifically provided in any general human rights instruments. Its provision can only be 

inferred from several requirements.233 It can be contingent on the general provision which 

i

movement234 and rights to select 235 However, the above right which is 

available in the ICCPR can be derogated and subject to some restrictions.236 In addition, 

there is no right of restitution of property because of the displacement or compensation to 

the IDPs. In fact, the human rights law on cruel and inhuman treatment has several rules 

but there is no clear provision to prohibit compulsory arrival of IDPs to the place of 

threat. In case of the prohibition of arbitrary detention, although this norm is clearly 
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existed, the preconditions for lawful detention of IDPs in camps are still unclear.237 Apart 

from the aforementioned gaps, the other grey areas include internal conflict, gender based 

violence, restriction on free movement, need for identification, documents and access to 

international humanitarian assistance.        

Applicability Gaps: The statuses of economic, social and cultural rights in comparison 

with civil and political rights are not considered of much relevance. It is often argued that 

economic, social and cultural rights cannot be enforced in the same way as civil and 

political rights, however latter derives its legitimacy from former or vice-versa. None of 

these set of rights exists in vacuum. In fact, court also cannot adjudicate such rights 
238 

Moreover, even when it has been agreed that both sets of rights are valid, there has been 

often debates about the priority.239 This is very unfair in terms of protection and 

assistance for IDPs because the situation of internal displacement needs protection from 

both the sets of rights. Another gap in protection is due to the fact that even when the 

legal norms do exist (human rights and humanitarian law), they may be binding only on 

those countries that have ratified a particular relevant international instrument.240 It 

means that, not all countries ratify the international human rights instruments for 

protection of IDPs because they want to provide protection to a particular section on the 

basis of race, color, gender, ideology, region and ethnicity and ignores the comprehensive 

protection for IDPs. The protection to IDPs given by IHL is limited only because of the 

norms that are not applicable in all situations. It means, they apply only to a segment of 

population.241 Norms of IHL are valid only during the armed conflict. In situation of the 

generalized violence which falls below the threshold and does not require article 3 of the 
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Geneva Convention.242 In fact, in order to avoid the application of article 3 of IHL, 

governments often label internal armed conflict as a riot or internal disturbance. Another 

weak aspect is the lack of efficient implementing machinery. The Geneva Convention 

and additional protocols do not provide any compliant or enforcement mechanism.243 

Even the international human rights law has a weak supervisory system. In fact, to 

monitor the compliance of rules of international human rights and humanitarian laws. It 

required countries consent for allowing organization to protect the IDPs. Although, it is 

well-established fact that most of the time countries refuse to follow the procedures under 

the guises of sovereignty and non-intervention. In summary, even if the laws are exist for 

the protection on IDPs their applicability to internal displacement remains uncertain.         

The Concept of Sovereignty and Non-Intervention: One of the main reasons why UN 

has not been able to address the difficulties 

sovereignty and non-intervention. Therefore, any debate on internal displacement must 

start with the question of how to begin with how to theorize and address sovereignty. The 

reason is that, the internal displacement takes place within the state border and under the 

jurisdiction of state governments. Another concept which is closely related to the 

sovereignty is the principles of non-intervention. If a country has complete control over 

its internal affairs then being a sovereign country, no other organization or country has a 

right to intervene into the internal affairs of the state.244 In addition, article 3 of Protocol 

II of the Geneva Convention explicitly forbids interference into the domestic matters of 

its fellow states.245 According to the idea of 

independent international instrument to regulate IDPs within their country may constitute 

an external intrusion in the domestic matters of a state. So, still there is no law exists at 
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the international level to address this issue. Thus, international law faces grave holes in 

the legal safety of IDPs.246         

3. UN Guiding Principles on Internal Displacement         

The contemporary international legal framework with regard to IDPs is insufficient and 

lacks protection and assistance.247 This has been criticized by critics for a long period of 

time. Therefore, to resolve this gap, the UN has adopted the Guiding Principles on 

Internal Displacement (GPs).248 The GPs are founded on IHL, human rights law and 

refugee law by equivalence.  It set forth the rights of IDPs and elucidate the responsibility 

of respective national authorities, the international community and non-state actors 

including civil society towards these IDPs.249 In addition, the GPs have identified various 

causes of displacement such as natural and man-made disaster, conflicts, developmental 

activities and violations of human rights.  GPs covered diverse aspects of displacement: 

the pre-displacement phase, during displacement and finally the return or resettlement 

and reintegration phase.250  

Although, it is no legally binding like any other treaty, the GPs are the first exclusive 

legal document on IDPs. In fact, the document is one of the first efforts to create 

discourse about what should be a meaningful definition of IDPs. It gives international and 

non-governmental organization an important tool to use in their advocacy work for 

IDPs.251 Since its adoption, the GPs gained substantial acceptance in the forms of 

domestic legislation in many countries.252  
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3.1. Origin and Development   

In April 1998, the UN Commission on Human Rights and was unanimously adopted by 

Displacement 253 Under the direction of the Representative of Secretary General, 

Francies Deng, the GP was created for the IDPs.254 The desire for a global norm for IDPs 

became indispensable in 1990s when a huge number of IDPs faced displacement due to 

the Cold War politics. IDPs were an easy target for human rights violations. It was 

becoming a huge threat for IDPs because the organizations which were available for 

relief works for the protection of IDPs had no clear regulations and procedure to follow 

it. Certainly, the started to demand for a 

legal text  which could be used to define IDPs and their rights.255 A group of NGOs, the 

Friends World Committee for Consultation, the Refugee Policy Group, the World 

Council for Churches commenced a collaborative movement in 1990 to  They had 

mobilized the support both for the appointment of the RSG and for the development  of 

international standard to protect  the IDPs.256  

In 1990, the process was initiated to create internal displacement regime. 257 The United 

Nations Economic and Social Council officially suggested that the UN Secretary-General 

to pledge an internal valuation deliver satisfactory defense and 

support to the internally displaced. The UN Secretary General had appointed Francis M 

Deng, the first RSG, in 1992. After stepping in to the office, he started evaluating the 

applicability of international human rights, humanitarian and refugee law to the shield of 

IDPs.258 

Commission on Human Rights in 1996259 and a supplementary report in 1998.260 The 
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compilation and analysis report found that IDPs are not explicitly mentioned in the 

existing charter of the international laws and hence, there are significant areas in the 

present legal structure that fail to provide adequate protection.261 This report did not 

recommend the precise form about the lasting framework for the international instrument. 

But concluded that IDPs conditions can be improved only if a re-statement of the norms 

is undertaken. Thus, it will be easy to clarify the gaps and grey areas. 262  According to 

Roberta Cohen, a member of the legal team that drafted the guiding principles, there were 

three main reasons to establish the Guiding Principles as opposite to a treaty. First, 

government had not provided support for a convention because the issue of IDPs was still 

very sensitive. The states also recognized that the treaty on IDPs would violate its 

sovereignty. Thus, the Commission on human rights is demanding the RSG to advance an 

appropriate framework that was founded on the gathering and examination. It generally 

avoided the term legal to modify the framework in the resolution.  

Second, it had considered that time as an important factor because making a treaty is a 

lengthy process and a document was urgently required to ameliorate the situations of 

IDPs263 Third, there was already an international law which was related to IDPs. It 

required to bring together the numerous and dispersed provisions into the one exclusive 

instrument that specific need of the internally displaced.264 Finally the process of drafting 

new instrument took two years from, 1996 to 1998, to draft the Guiding Principles. 

Although, the actual drafting was done by a core team of lawyers under the direction of 

RSG Deng. He started the process with broad based and wide range of international legal 

and institutional organization along with non-state actors.265 Finally, the Guiding 

Principles were confirmed at a conference in Vienna held by the Austria government.266 
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3.2 Objectives of the Guiding Principles  

Clarification of Grey Areas: The Guiding Principles built upon the existing international 

law through soft law-making by identifying the gray areas. Here, IDP-protection is 

insufficient and articulated in a specific corollary of rights to ensure the implementation 

protection of IDPs would be strengthened by spelling out these specific guarantees d 

also 

discrimination .267 The protection of life, gender-specific violence, detention, , forced 

language, religion, work, education, association, political participation and the need for 

international assistance are considered while focusing on the grey areas.268   

Addressing the Gaps: In certain situations international law failed to provide sufficient 

protection to IDPs as there existed no explicit norms to address their needs. A certain 

norm might exist in one body of law (for example in human rights law) but not in another 

body of law.269 Several cases were identified in the process that was resulting in the GPs, 

i.e safeguards against arbitrary detention, personal identification, documentation and 

registration, property-related needs, the restitution of property lost as a consequence of 

displacement or compensation for such loss, and finally relief workers and organizations 

protection. In these cases stated in the Compilation Report

rights by analyzing from existing provisions of law which are applied only in in limited 

situations . While the same compilation stressed the need to address these gaps in a 

future international instrument, the GPs undertook this role in its different Principles.270         
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3.3. Salient Feature of Guiding Principles             

3.3.1. Definition  

When in 1990s, the issues of internal displacement emerged at the international agenda, 

there was no clear definition to define who are  IDPs. In order to identify IDPs, the 

necessities of definition arose. The task of defining IDPs was given to the representative 

of UNSG and his group. In 1992, Francis Deng and his group came out with a working 

definition on IDPs.  

Persons who have been forced to flee their home suddenly or unexpectedly in 

large numbers, as a result of armed conflict, internal strife, and systematic 

violations of human rights or natural or man-made disasters; and who are within 

the territory of their own country 271   

The working definition was largely criticized because, first, the cause for displacement is 

long term policies. Therefore, displacement cannot be all the sudden or unexpected.272 

Second, the displaced people could also leave in a large number or on an individual basis. 

Therefore, the numerical consideration was not an appropriate method for the 

identification of displaced people.273 The critique of the working definition led to the 

reformulation of the definition and was adopted in the GPs. The GPs states that, 

 

or to leave their homes or places of habitual residence, in particular as a result of 

or in order to avoid the effects of armed conflict, situation of generalized 

violence, violation of human rights or natural or man-made disasters, and who 

have not crossed an interna 274         
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The definition in the GPs for IDPs is inclusive. It includes all kinds of displacement. The 

inclusive definition is still problematic because it weakened the ability of government to 

address the problems of IDPs, thus, the neediest people get less importance.  Therefore, 

the definition needs to exclude people who are displaced by natural disasters and give 

more importance to people who are displaced by armed conflict and development 

projects.275 

3.3.2. Restating Human Rights and Humanitarian Law  

The GPs restates most of the provisions of human rights and humanitarian law. These 

two-legal regime i e. IHRL and IHL directly addressed the problems of IDPs. The human 

right and humanitarian principles are composed of right to equality276, freedom277, 

prohibition of discrimination of any kind, such as race, color, sex, language, religion 

belief, political or other opinion, national ethical or social origin, legal or social status, 

age, disability, property, birth, or on any other similar criteria,278 right to life,279 right to 

dignity .280 Those people who are forcefully displaced are now protected against any 

kind of violations of their rights such as rape, torture, cruel, inhuman or degrading 

treatment.281 Even these IDPs are provided rights so that they can get sufficient living 

along with food and potable water, basic shelter and housing, appropriate clothing, 

essential medical service and sanitation.282     

3.3.3 Primary Responsibility of State  

The IDPs are deprived from international refugee protection because they are settled 

within the state. According to the GPs, national authorities have main duty for the safety 
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and humanitarian assistance for IDPs.283 If the state fails to perform its duty then the 

responsibilities shifts to international community.284  

to perform its duty and refuses to allow international humanitarian assistance. This issue 

t is necessary for international 

humanitarian agencies to protect the IDPs? Second, can any international humanitarian 

agency provide humanitarian assistance to IDPs without consent of state?285 This matter 

is very controversial because international law still needs to clarify this issue.  

3.3.4. Emphasis on protection of Women and Children  

The women and children are most vulnerable among the IDPs. In fact, women and 

children constitute more than eighty percent of the total number of IDPs.286 The women 

are also target of sexual violence. Most of the time women are forced to trade their body 

for food and other needs. The children also face sexual violence and are recruited in 

armed forces. 

In this regard, the GPs give special emphasis on protection of women and children. It 

includes protection of children against recruitment by armed groups,287 special attention 

for the heath protection of women,288 and educational facilities for children.289 

3.3.5. Prohibition of Arbitrary Displacement  

The prohibition of arbitrary displacement is one of the important provisions of GP 

because it is not mentioned in the existing legal instruments such as human rights and 

humanitarian law. The GPs mentioned five kinds of arbitrary displacements, first, 

displacement by apartheid or ethnic cleansing. Second, displacement due to armed 

conflict. Third, there are certain big development projects which are not subscribed by 
                                                             
283 Ibid, at, Principle, 3.1  
284 Ibid, at, Principle, 3.2  
285 For the detail Discussion see, Fourth Chapter.  
286 Dale 
FMR/Brooking  Bern Special Issues, Accessed on 10 December 2012 URL: 
http://www.fmreview.org/en/FMRpdfs/BrookingsSpecial/09.pdf, p. 12  
287 Ibid, at, Principle, 13.2  
288 Ibid, at, Principle, 19.2  
289 Ibid, at, Principle, 23 (1)(.2)  
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compelling and over-riding public interest.  Fourth, disaster. Fifth, collective punishment. 

In the following five forms of arbitrary displacement, the development induced 

displacement today causes highest number of displacement.  

Today, particularly the tribal areas are facing the large scale development projects such as 

industrial projects, dams, roads, mines, which are displacing people from their home.  

The tribal people because of the development project lose their land, job, home that 

alienates them. The government authorities are responsible for rehabilitation of tribal who 

are displaced and neglected by the government. For example, Narmada valley project, 

Sardar Sarovar dam, Tehri projects and many other development projects have displaced 

thousands of people who are still waiting for compensation from the government.290  It 

can be argued that development is inevitable, but development should not be at the 

expense of people. The state should not only provide monetary compensation for the 

displaced people but also protect their dignified life in the society.     

3.3.6. Measures to Minimize Displacement  

The state cannot avoid displacement in all situations but must take necessary measures to 

minimize displacement such as by providing proper accommodation, safety, nutrition, 

health and hygiene. In case of armed conflict, state authorities should take control of law 

and order. Full information and reason must be provided for their displacement and 

compensation for their resettlement. In addition, the authorities must take free and 

informed consent from displaced people and give them opportunity in the management of 

relocation. The most unfortunate situation is that the state authorities are not willing to 

take free and informed consent from displaced people during acquisition of land.  The 

state authority claims that national interest overrides local interest. The national interest 

versus local interest debate is very controversial because there is no instrument which 

defines what national interest is.  Therefore, it is in the interest of IDPs that the concerned 

authorities must take the consent from local people before acquiring their property.  
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3.3.7. Protection of Property Rights 

Principle 21 and 29 of the GPs state the property rights of IDPs. It includes, property left 

behind by IDPs such as home and land which are to be protected from destruction, 

arbitrary and illegally occupation.291 In addition, the GPs ensures that the competent 

authorities have duty and responsibility to provide durable solution for IDPs. It includes, 

providing compensation to IDPs if the state authority fails to provide property.292   

3.3.8. Humanitarian Assistance for IDPs 

There are some of the pertinent norms and rules of GPs which deal with humanitarian 

assistance such as principles of humanity. It includes humanitarian assistance in 

accordance with the principles of humanity, impartiality, and without discrimination. And 

humanitarian assistance should not be employed for political or militarily reasons.293 

According to principle 25, the state governments are holding the major and primary 

responsibility to provide protection, assistance to IDPs. When states fail to provide 

assistance the international organizations which are working for humanitarian assistance 

come into the picture to fill the vacuum created by the retreat of states. The state without 

legitimate reason cannot refuse international assistance. The humanitarian assistance for 

IDPs is very controversial, when the state itself is violating human rights of IDPs. It also 

refuses to allow international humanitarian assistance for their protection. Today, the 

most of Third World Countries (TWC) are denying international humanitarian aid 

because they fear that it will disturb the internal affairs of the state. The reason is that 

today TWC are hosting large number of IDPs and these countries cannot offer 

humanitarian assistance for IDPs because of their weak financial position. On the other 

side, international humanitarian organizations cannot intervene without state consent 

because often the intention is not to protect IDPs. The problems can be solved with 

balanced approach which means that on the one hand, state should not treat activities of 

international humanitarian organization as unfriendly and on the other hand, 

                                                             
291 Guiding  Principles,  Supra Note, 9 
292 Ibid, at, Principles, 29  
293 Ibid,  at, Principle, 24 



71 
 

humanitarian agencies need to strictly follow humanitarian principles of neutrality and 

impartiality.    

3.3.9. Return, Resettlement and Reintegration of IDPs  

The GPs imposed obligations on state to provide durable solution for IDPs. It includes, 

the state authorities create opportunity for voluntary, safe, and dignified return to their 

home. Once the displaced reached their own place, the c

efforts to restitution of property of displaced.   In addition, GPs supports contribution of 

IDPs in preparation and organization of their arrival, reintegration, family unification, 

and information for IDPs concerning their place of return. The proper implementation of 

durable solution for IDPs is challenge for state authorities. In order to guide national 

authorities, Walter Kalin and Brookings institution has created a framework for the 

durable solution of IDPs.294 The effective implementations of these provisions have left 

to the states authorities. Unless the states shows interests in implanting these GPs with 

national legislation it is clear that there will be no protection to IDPs.              

3.4. Impact of the Guiding Principles                      

The GPs is an international standard legal document and the influences of this document 

can be felt at national, regional and international levels. At the international level, UN 

Secretary-General Kofi Annan praised them, asked the Security Council to inspire states 

to perceive them and suggested that the General Assembly and Economic and Social 

Council inspire states to develop national laws and policies.295 In addition, UN 

resolutions have frequently hailed their distribution, elevation and submission worldwide. 

The Security Council commenced to cite the GPs in its resolutions.296 In 2005, the heads 

of state at the World Summit Outcome which documented 
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international framework for the protection of IDPs 297 In addition, UN humanitarian 

agencies, development agencies and NGOs have used them extensively to monitor and 
298 UNHCR directly incorporated the Principles into its protection and 

human rights activities for IDPs and reported that t
299 The IASC which is composed of the major 

international humanitarian, development and human rights agencies has developed 

several tools. These are based on the GPs to provide operational guidance to their staff, 

including a Manual on Field Practice in Internal Displacement, a Framework for Durable 

Solutions for IDPs and the IASC Handbook for the Protection of IDPs.300 

At the regional level,301 sub-regional organizations in Asia resisted acknowledging the 
302The 

Principles also served as a facilitator for the development of binding law on internal 

displacement. Particularly in Africa, the Great Lake region has comprised the 11 states 

that accepted the protocol in 2006 which is considerate on its member states to accept the 

GPs as a regional framework and include their provisions into domestic law.303 In 2009, 

53 African states have adopted the legally binding Kampala Convention, which came into 

force in December 2012. Its provisions, some of which are based on the GP, oblige states 

to take concrete measures on the ground to improve conditions for IDPs.304 One of the 

most effective provisions is the Principles that are translated into national law. After the 

GPs compelled the number of governments to adopt domestic law on IDPs, more than 25 

countries have begun to develop laws and policies on IDPs which are based on the GPs.   
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4. ILA Declaration on IDPs.    

The 1998 Guiding Principles on Internal Displacement and in 2000 ILA adopted the 

Declaration of Principles of International Law on IDPs.305 This declaration, like the GP 

has been applied to all different category of displacement of people such as conflicts, 

natural disasters, developmental projects displacement etc.306    

4.1. Origin of the Declaration   

The Sixty Ninth Conference was held in 2000 which adopted the declaration of 

international law principles on IDPs.307 This declaration was prepared by the international 

committee on IDPs, followed two earlier ILA proclamations which are relating to the 

forced movement of people.308 In 1986 in Seoul had adopted the principle on mass 

expulsion as principle of international humanitarian law. The declaration of principles of 

international law on compensation to refugees was, adopted in Cairo in 1992.309 The ILA 

declaration addresses the root cause of the IDPs problem while dealing with their lack of 

legal status. In addition, the declaration also complemented the GP which discussed in 

the previous section.310  

5.2. Salient Feature of ILA Declaration  

The ILA Declaration mainly consists of eighteen articles. These rights generally protect 

the rights of IDPs and duty of states.  This declaration is divided into four different 

sections as Definition, Rights of IDPs, Rights and obligation of States and the 

international community and final clauses.    

5.2.1. Definition   

                                                             
305 International Law Association, (2000), "Declaration of International Law Principles on Internally 
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Like the GPs, the definition of IDPs is also adopted by the ILA Declaration. 

 the declaration:   

1. For the purpose of this Declaration, the term "internally displaced persons" 
refers to "persons or groups of persons who have been forced to flee or leave their 
homes or places of habitual residence as a result of armed conflicts, internal strife 
or systematic violations of human rights, and who have not crossed an 
internationally recognized State border. 311   

The only difference between GPs and the ILA declaration in defining IDPs is that Unlike 

the GPs, the ILA declaration did not contain sufferers of natural or human-made disasters 

as IDPs. Instead, Article 1(2) covers 

displaced by whatever reasons, such as natural or man-made disasters or large-scale 

developmental project, when the accountable State or de facto authority fails, for reasons 

that disrupt fundamental human rights, to defend and support    

5.2.2. Rights of IDPs  

Foremost among the rights of IDPs, they shall be provided safety and aided in accordance 

with all relevant law, it includes human rights, humanitarian and refugee laws.312 The 

declaration also states that the IDPs have right to demand and obtain humanitarian 

support and safety from national and de facto establishments, as well duly authorized 

international organization.313 The scope of this provision also covers rights secured for 

aliens as refugees, and stateless persons whichever applicable,314 as well as family 

reunification,315 restitution or adequate compensation316 and also including the freedom 

of movement. The other rights include, freedom from arbitrary displacement,317 and 

refoulement,318 as well as entitlement to voluntary repatriation as soon as the 
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circumstances conditioning rise to the displacement have ended.319 The declaration also 

pressures IDPs righ 320 etc.    

5.2.3. Rights and Obligation of States and the International Community  

The Declaration reaffirms the chief duty of national authority to defend and assist IDPs 

within their authority321.  It compels states, de facto establishments, and the international, 

and regional organizations concerned to deliberate any appeal for humanitarian help in 

good faith and to suggest or deliver such aid in agreement with the principles of 

humanity, impartiality and without discrimination.322The declaration further states that 

the acceptance of humanitarian support shall not be observed as acts of unfavorable act or 

interference in the internal affairs of states.323 The declaration also calls on all concerned 

parties and organizations to address the root causes of internal displacement324 and 

establish appropriate institutional arrangements to deal with them.325Interestingly the 

declaration mention that if the state or de facto authority refuses to accept the 

humanitarian assistance for fear of adverse political or diplomatic implication, in such 

situation, the declaration in that case makes clear that humanitarian assistance shall not 

affect the status or diplomatic recognition of the states or authorities concerned.326  

The Declaration also contains provisions regarding the establishment of safe areas.327 It 

also highlights the rights of IDPs to free and safe admittance to international assistance 

and protection,328 as well as the rights of relief personal working in the field to gain full 

protection against armed attack.329 In addition, the declaration has also forbidden armed 

groups from intrusive with the movement of vital sustenance respite which is obviously 

calculated for civilian consumption. The movement of relief operations may be subject to 
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monitoring by the appropriate international agencies.330The indispensable part of the 

United Nations Security Council (UNSC) in sustaining international peace and security 

which may be endangered by condition of internal displacement is also emphasized.  

Finally the declaration attaches great importance to the regional approach to IDPs 

problems which is quite evident in different provisions of the declaration. 

Apart from the above mentioned legal instruments there are other international legal 

instruments which directly or indirectly address the plight of IDPs. The UN Pinheiro 

Principles331 and UN Basic Principles and Guidelines on Development Based Evictions 

and Displacement.332 These two international legal instruments address the most 

important problems faced by the IDPs. Which include the arbitrary displacement of 

people because of developmental activities. Secondly the housing and property rights of 

people displaced. The following section will analyses the role of UN principles in 

development projects based eviction thus providing protection to IDPs.            

6.1. UN Pinheiro Principles   

The major target of violent conflicts and war is the larger scale destruction pf housing 

and property rights,  of displaced, whose rights are systematically violated. The issues of 

housing and property restitution for IDPs have received considerable attention. The 

individual rights are violated when their property is destructed and their houses are 

arbitrarily confiscated.333 The international community has considered post conflict 

housing and property restitution as a key component of peace building and a means of 

promoting restorative justice within society.334 The adoption o
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2005335 as one of the major international standard principle for resolving the property 

restitution rights. The Pinheiro Principle was endorsed by the UN Sub Commission on 

the Promotion and Protection of human rights in August 2005336 and these principles 

tion for Refugee 

and Displaced Persons.337    

The Pinheiro Principles are unprecedented in the field of property restitution for a variety 

of reasons as: It has an operational approach of the principles and the document exclusive 

focus on property restitution. The definition it adopted for displacement does not make 

distinction between the internal and external removal of people, thus, the Pinheiro 

Principle is valid both to IDPs and Refugees alike. Another unique feature of the 

principles is about covering the ownership rights and also 

not find in other legal instruments.338               

7. World Bank Guidelines on IDPs        

The World Bank project in developing countries is also one of main reasons for large 

displacement. Hence, the World Bank adopted a policy on 

involuntary resettlement in 1980 and which was further revised it in 1986, 1990, 2001, 

2007 and lately in 2011. This policy provides substantive as well as procedural protection 

for those people who are displaced from their home by WB financed projects.  

The main objectives of policy are: First to avoid involuntary resettlement by the state. 

The policy states that the national authorities must work in consultation with project 

affected people before initiating for involuntary resettlement of people. The project 

affected people must be provided with an opportunity to share the benefits of the 
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projects.339 Secondly, the authorities who are responsible for the displacement must assist 

displaced people in restoration of their assets and living standards.340 The resettlement 

policy also states effective compensation and their eligibility for availing residential 

housing.341 

The WB resettlement policy has also given special attention to women, children, elder, 

landless, indigenous people in the resettlement process. 342 It states that preference should 

be given to land based resettlement for displaced persons.343 One of the important aspect 

of policy to provide timely information and the occasion to contribute in the planning, 

implementation and monitoring of resettlement.344 All these provisions will help in 

addressing the problems of IDPs.      

8.  The UN Security Council Resolutions on IDPs    

The protection of IDPs is not only a matter of internal concern but is also a threat to 

international peace and security.345A large numbers of people are displaced due to war, 

armed conflict and other reasons, hence United Nations Security Council (UNSC) role 

comes into picture. The UNSC resolution highlighted the problems of IDP showing the 

gravity of situation and therefore tries to fill the gaps of legal protection of IDPs through 

resolutions.346  

Preventing Displacement and UNSC Resolutions: The UNSC has given due importance 

to the prevention of displacement in its resolutions. For example, the UNSC in its 

resolution (RES/1674) has condemned all sorts of acts as violation against civilians 

during violent conflict. It has also condemned forced displacement by state and hence 

demands international organizations and agencies necessary obligation to work during 
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such crisis.347  Another resolution 1807 address the issue of Democratic Republic of 

Congo states that the acts involving the targeting of women or children in situation of 

armed conflict, including killing, sexual violence, adduction and forced displacement is 

violation of international law.348 

Protection during Displacement and UNSC Resolution: IDPs during displacement are 

deprived from their basic rights, hence the primary responsibility of displaced persons 

belongs to the state. Negligence on part of state of IDPs leads to intervention by the 

international community.  Therefore, UNSC resolutions gives more importance to 

protection of IDPs during displacement addressing violence against IDPs as part of 

general condemnation and recommends that states should obey the obligations under 

international law and humanitarian law349. It has called for the admiration of international 

law from parties to the armed conflict counting non-state armed group. Some resolutions 

of UNSC condemn violence and indiscriminate attack against civilian, therefore as 

requested by Secretary General that agencies should report on the protection on IDPs.350 

It also talks about IDPs camps elaborately as preventing attacks on camps, preventing the 

recruitment of IDPs, including children in and around the camp, maintaining security and 

ensure the protection of IDPs by preventing serious violation of human rights. The 

resolution also mentioned about the demilitarization of camps, the maintenance of law 

and order including humanitarian assistance to IDPs.351  

Humanitarian Assistance and UN Security Council Resolutions: During displacement, 

states establishments have the primary obligation to provide defense and humanitarian 

aid to IDPs within their authority. When the state fails to extend its assistance, 

international community or civil society may provide assistance and protection to IDPs. 

But due to the issues of sovereignty many nations resist international community 

involvement.  Guiding principle 3(1) states about the key obligation and accountability of 

government to deliver humanitarian assistance and Principle 25(1) specifically pertains to 
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humanitarian assistance.352 The UNSC has addressed the provision of humanitarian 

assistance to IDPs ensuring that humanitarian assistance is essential as per the accordance 

with relevant provisions of international law353. The UNSC resolution has also expressed 

the concern for the security and killing of humanitarian workers and the hindrance faced 

by them during their access to population in need.354 

9. Conclusion    

Internal displacement has emerged as a great human tragedy as it leaves millions of 

people homeless and vulnerable. This created a challenge for the international community 

to respond to the crisis. Since 1990s several efforts have been made to provide protection 

and assistance to IDPs. The steps include appointing the RSG on IDPs, adoption of GPs 

and so on. The GPs were adopted as a non-binding legal instrument. But they have 

received international recognition and have been incorporated into law at the regional and 

national levels. Today more than twenty five countries have adopted domestic legislation 

on IDPs by incorporating provisions from the GPs. Despite the wide recognition of GPs it 

remains a weak instrument because many states are unwilling to abide by them because 

of their non-binding nature. In addition to GPs, the ILA Declaration on IDPs, UN 

Guidelines on Development based eviction and UN Pinhero Principles are also having 

strong influence on the protection of IDPs. Now the most challenging part is for national 

authorities to be persuaded to implement these principles. In the long run a binding 

international convention on IDPs is much needed to guarantee the rights of IDPs.       

  

************ 
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Chapter-IV 

Internal Displacement in African Region: The Role of Kampala 

Convention on IDPs 

1. Introduction  

Historically many African states have experienced forced displacement and many 

continue to do so. Over the past two decades, the numbers of IDPs continue to grow.355 In 

Africa, most of the populations displaced are IDPs, hence states are increasingly focusing 

towards the problem.356 In 1969, the Organization of African Unity (OAU), as it was 

then, took the lead in addressing the forced displacement issue at the continental level by 

adopting a convention leading the distinct feature of refugee difficulties in Africa.357 The 

OAU was the first regional organization to adopt a binding instrument to specifically 

address the problems of refugees.358 At a special summit in Kampala, the African Union 

successor to the OAU set a precedent in international law by adopting the convention for 

the protection and aid of IDPs in Africa.359 The Great Lake Region also adopted 

protocols on IDPs.360 Thus, the Kampala Convention was established on the Guiding 

Principles, international laws and policies of African State and provided a legal 

framework for developing a comprehensive solution and response to internal 

displacement. 

The chapter is divided into different sections. Section 2 deals with the evolution of the 

Kampala Convention including its history and codification.  Section 3 identifies the legal 

sources of the convention. Section 4 analyses the salient features of the Kampala 
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convention. Section 5 deals with the Great Lake Pact, its different Protocols. Final section 

concludes the chapter.       

2. Background and Codification  

The African Union (AU) had played a prominent role in establishing the Kampala 

convention. The AU was established in 2001 for fulfilling the needs of a regional 

organization that better suits the African continent.361 In fact, the AU was established at 

the time when the cold war came to an end and regional organization was making a shift 

in the changing global world order.362 

twofold: one to protect the member states from external threat and secondly to protect the 

principles of non-intervention into the internal affairs of another state.363  Now the focus 

of regional organization shifted to inter regional threat. It also changed the emphasis to 

strengthening the inter states responsibility for addressing their problems.364 Hence it 

interference essentially to expand the normative framework for protecting 

and supporting exiled people in Africa.  The movement led to the development of African 

convention on the IDPs. 

The Convention remains significant for a number of reasons. It is the first instrument 

completely intended towards making entire region legally bound on matters related to 

preventing situations of mass displacement and to resolving the vulnerabilities and needs 

of those who have been displaced. Another important aspect of the Convention is in its 

formal recognition of the causes of displacement being triggered by situations other than 

armed conflict and situations of generalized violence.  It recognizes a comprehensive list 

of factors and causes that forces people to flee their homes and communities. The 

Convention compels state parties to protect both natural and man-made disasters 
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displaced peoples.365 Displacement triggered by development projects, including 

exploration and exploitation of natural resources, also features under convention.366 

Lastly, the convention gives an important outcome for the regulatory framework for 

internal displacement by recognizing rights of IDPs - 

during all phases of displacement from prevention, to treatment of persons while they are 

displaced, and through their return, local integration, or resettlement.  

3. Legal Source of the Kampala Convention    

The drafter of the Kampala convention had drawn its provisions from different legal 

sources.  It contains first, the African regional human rights tools and choice of the AU. 

Second, the UN Charter, international human rights devices, comprises verdict of the 

General Assembly and Security Council of the UN. Third, international humanitarian law 

and fourth, is the UN Guiding Principles. The drafter of this convention recognizes some 

of the legal apparatus in the preface of the convention. These include: 

 The UN Guiding Principles on Internal Displacement: The African Union 

convention recognizes the UN Guiding Principles (GP) as the parent legislation 

and this has reflected in its preamble and other provisions of the convention. The 

impact of the GP on Kampala convention can be seen in many different folds.367 

The convention draws many principles and annotations from the UN-GP and 

allows the international experts in the field of internal displacement to draft the 

convention.  It now includes the Professor Walter Kalin, the former RSG on IDPs 

and Professor Chaloka Beyani, the present RSG on IDPs. 368  

 

 International Legal Instruments: The Kampala convention relied on GP which is 

indirectly observed with the other international legal instruments. It includes, 
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International Human Rights Law, International Humanitarian Law, International 

Criminal Law and to a certain extent International Refugee Law.369 In addition, 

the preamble of the convention endorses some international legal instruments; 

these are the Universal Declaration of Human Rights, the 1948 Convention on the 

Prevention and Punishment of the Crime of Genocide, the 1949 Four Geneva 

Convention and the 1977 Additional Protocols to the Geneva Convention, the 

1951 UN Convention to the Status of Refugees and the 1967 Protocol relating to 

the Status of Refugee and the 1979 Convention on the Elimination of all forms of 

Discrimination Against Women.370 Apart from these, the preamble gives 

references to the other relevant United Nation and Africa Union human rights 

instruments and relevant Security Council resolutions indicating the influence of 

international law on the African Union convention on IDPs.371  

The convention apart from replying on above stated documents and ratifications has also 

focused on the current human rights issues like, implementation of socio economic rights, 

the character of non-state actors including multinational and private security companies, 

human rights effect of natural disaster and climate change, etc. The convention also 

touched upon aspects of the international criminal law, stating that it is the personal 

individual criminal responsibility to make the act as an arbitrary displacement which lead 

to genocide, war crime and crime against humanity. The convention also recognizes the 

growing role of international organization in providing assistance to IDPs such as 

UNHCR and ICRC.372   

 African Regional Legal Instruments: Kampala convention provides due share to 

African regional human rights tools preface overtly gives 

orientation to many devices such as 

Rights, the Protocol on the Rights of Women in Africa, and the African Charter 

on the Rights and welfare of Child. The preamble also indicates about the 

                                                             
369 Abebe, Allehone Mulugeta (2010) "The African Union Convention on Internally Displaced Persons: Its 
Codification Background, Scope, and Enforcement Challenges." Refugee Survey Quarterly, 29 (3) : pp. 28-
30    
370 Ibid, at, p. 2  
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Regional Refugee Laws such as the 1969 OAU Convention Governing the 

precise feature of Refugee issues in Africa and the 1994 Addis Ababa Document 

on Refugees and Forced Displaced in Africa.373 The convention also describes 

the references from other regional laws and regulations such as the constitutive 

acts and the protocols dealing with the establishment  of peace  and Security 

Council of the African Union with precise position to IDPs.374  

 The Great Lake Pact and its Protocol: It is first African binding law relating to 

the internal displacement. These set of protocols are the important legal source 

which influenced the drafting of the convention.375 In fact, the drafter of Great 

Lake Pact was the same person for Kampala Convention, hence these protocols 

were taken seriously during drafting of the convention.376 Since the protocols 

were adopted there are 11 states are party to this treaty and this helped in the 

implementation of Kampala convention as well.377        

4. Salient Feature of Kampala Convention     

The Convention contains a Preamble along with 23 articles. It has two major sections: 

The major section incorporates the 14 articles which focus on the key issues dealt with 

IDPs. It comprises the legal and political foundation of the convention along with  

principles which have to guide the convention. In addition, it also has to list the other 

regional and international rules and laws as an inspiration for the evolution of the 

convention. In the beginning, Articles  1 and 2 define the convention and its objectives. 

Other articles such as 3, 4, 5, 9, and 11 deliver direction as the duties of States when 

citizens get displaced. For providing responsibilities and duties of the international 

organizations, Articles 6 and 8 have contained the reference for it. For responsibilities 

and duties of armed forces Article 7 has become the main instrument of IDPs law. The 

problem of displacement triggered by development projects is distinctly deliberated under 
                                                             
373 Ibid, at, p. 4   
374 Ibid, at, p. 3 
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Article 10. Under articles 12, 13 and 14 several issues such as compensation to victims of 

displacement, registration of IDPs, and monitoring mechanisms are covered. For 

examining procedural matters and scope of the application (Article 15), signature and 

ratification (Article 16), entry into force (Article 17), amendment (Article 18), 

denunciation  (Article 19), saving clause (Article 20), reservation (Article 21), settlement 

of dispute (Article 22), and depository (Article 23).   

4.1. Definition  

Before the establishment of Kampala Convention, some major attempts were made to 

describe IDPs and also outlined legal framework for governing the IDPs. These are 

International Law Association Declaration on IDPs, Guiding Principles on Internal 

Displacement and the Great Lakes Protocol on IDPs. Generally, the meanings of IDPs in 

the Guiding Principles on Internal Displacement, the Great Lakes Pact and the Kampala 

Convention have no difference. Therefore, Article1 (K) of the Kampala Convention 

defines IDPs as 

ns" means persons or groups of persons who have 
been forced or obliged to flee or to leave their homes or places of habitual 
residence, in particular as a result of or in order to avoid the effects of armed 
conflict, situations of generalized violence, violations of human rights or natural 
or human-made disasters, and who have not crossed an internationally recognized 

 

4.2. Obligation of State Parties           

As per the Kampala convention, the primary duty is to respect, protect and accomplish 

the rights of IDPs which emanates under the sphere of states obligation and this is very 

well stated under the conventional framework for the safety of IDPs in international 

law.378 It also imposes obligation on states for the protection of IDPs in all three diverse 

stages of displacement.379 The states have an obligation to prohibit and prevent arbitrary 
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displacement and ensure it as its obligation to respect and protect IDPs human rights.380 

In addition, states require to safeguard separate criminal responsibility for the 

performance of triggering displacement.381  

The Kampala convention also executes an duty on the states to hold accountable to non-

state actors for contributing to displacement.382  As stated previously, the states have the 

main duty for the safety of IDPs, but in certain conditions state is unswervingly or 

circuitously tangled in causing displacement, so in this situation the displaced peoples do 

not get protection from their own state.383 In order to address this complex situation, the 

Kampala convention has assigned a special role to the African Union.384   

4.3. The Role of African Union    

The Kampala convention under the article 8 has outlined the obligation of the African 

Union to the protection of IDPs. As per this article, the African Union has to coordinate 

with the state for the protection of IDPs.385 In addition, African Union in extraordinary 

conditions such as when the state is incapable to grip the displacement catastrophe is to 

spread its support to the state so that it can successfully challenge the problems of 

displaced persons.386 In addition, when the state is reluctant to provide protection and 

assistance to IDPs, the African Union stands in the place of state or act as a auxiliary for 

the state to deliver humanitarian assistance to IDPs.387 In addition, the convention 

upholds the rights of the AU to interfere in a member state that is founded on the choice 

of assembly in serious conditions namely, war crime, genocide, and crime against 

humanity.388  
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4.4. The Obligation of Armed Group and Other Non-State Actors  

One of the very important provisions as well as objective of the Kampala convention is to 

impose obligation and responsibility on the roles of armed groups, non-states actors and 

the relevant actors including non-governmental organizations. By keeping these groups 

under the rubric of convention, the AU is able to prevent IDPs and if it occurs by any 

chance it can provide defense and assistance to IDPs.389 Though, the convention 

highlighted the responsibility of different non state entity, special attention is devoted to 

the armed group.390 

emphasis is on the obligation of armed group reflects that the nature of displacement in 

Africa is the domestic armed conflict situations.391   

The Kampala convention defines armed groups as 
392  And the 

convention also defines non- als of 

the states and whose act cannot be officially recognized by the states .393 According to 

Article 7 of the convention, by abiding to the article, member of armed group are to be 

held criminally responsible for act that violates the rights of IDPs under international and 

national laws.394 The armed groups are also forbidden from the following acts. 

A) Carrying out arbitrary displacement.   

B) Hampering the provision of protection and assistance to internally displaced persons 
under any circumstances. 

C) Denying internally displaced persons the rights to live in satisfactory condition of dignity, 
security, sanitation, food, water, health, and shelter, and separating members of same 
family.  

D) Restricting the freedom of movement of internally displaced persons within and outside 
their area of residence.  
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E) Recruiting children or requiring or permitting them to take part in hostility under any 
circumstances. 

F) Forcibly recruiting persons, kidnaping, abduction or hostage taking, engaging in sexual 
slavery and trafficking in persons especially of women and children:  

G) Impeding humanitarian assistance and passage of all relief consignment, equipment and 
personal to internally displaced persons:  

H) Attacking or otherwise harming humanitarian personnel and resources or other materials 
deployed for the assistance or benefit of IDPs and destroying, confiscating or diverting 
such materials: and  

I) Violating the civilian and humanitarian character of the places where IDPs are sheltered 
and infiltrating such violations.395         

The armed groups are parties to the international armed conflict laws and they have to 

abide by its obligations, particularly, those provisions which are comprised in common 

article 3 of the four Geneva Conventions and additional protocol of 1977 Geneva 

Convention.396 In addition, the minimalist protection is defined in article 3 to be provided 

and guaranteed by each party to the conflict. It is also applicable in each case of armed 

conflict which is not of global character..397 In contrast, protocol II of the Geneva 

Convention needs high level of measures to prevent violent conflicts and characters of 

violent armed opposition groups. As per the article 1(2), the non-state actors who are 

parties to the conflict are (a) to be fallen under calculated and humanitarian command, 

and (b) must control the territory which is under their authority so that their military 

operations follow the protocols which are important for the protection of the 

IDPs.398While comparing with humanitarian laws, the human rights law has established 

the more consolidated the authority over the armed group or other non-state actors. It is 

due to the fact that those non-state armed groups which violate the human rights cannot 

be held accountable under human rights law which are still in the nascent stage. Hence, 

there is no consensus among the international legal scholars on this issue.399  Apart from 

this paradox, the other provision of Kampala convention states that the members of the 

armed group shall be tried for their violations of the rights of IDPs under both 
                                                             
395 Ibid, at, Article, 7(5)     
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international and national laws.400 This provision imposes an obligation on the states to 

hold them accountable for their action which leads to the violation of the human rights of 

IDPs. In addition, the AU convention compels the member states to prevent armed 

groups from involving in arbitrary or illegal displacement which impede the protection 

and assistance,401 disturbing safety, restricting freedom of movement,402 recruiting 

children403 and pushing  them into military forces, targetting them or otherwise violating 

their rights.404  

4.5. Prohibition of Arbitrary Displacement     

The convention outlines forms of displacement as arbitrary these cover:  

a) Displacement is based on policies of radical discrimination or other similar practices 
which are aimed at/or resulting in altering the ethnic, religious or racial composition of 
the population.  

b) Individual or mass displacement of civilian in situations of armed conflict, unless the 
security of the civilians involved or imperative military reasons so demand, in accordance 
with international humanitarian laws: 

c) Displacement is intentionally used as a method of warfare or due to other violations of 
international humanitarian laws in situations of Armed conflict:   

d) Displacement is caused by generalized violence or violations of human rights:    

e) Displacement as a result of harmful practices:     

f) Forced evacuations in case of natural or human made disasters or other causes if the 
evacuations are not required by the safety and health of those affected;  

g) Displaced is used as a collective punishment.405  

4.6. Development Induced Displacement:             

Developmental projects are undoubtedly one of the main causes of displacement.406 At 

present, due to the rapid urbanization, the number of people who have been uprooted by 

the developmental projects is much higher than the other causes of displacement such as 
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the conflicts.407 Still, state is following a habit of overlooking the displacement of people 

which is caused by development projects.408 Moreover, the plight of development 

induced displaced people often receives less support from their government then the 

people displaced by conflict or natural disaster.  Hence, in order to address the problems 

of development-induced people, the Kampala convention provides important measures. 

Article 10 entails displacement induced by development project that provides as follows:     

1. States Parties, as much as possible, shall prevent displacement that is caused by 
projects and carried out by public or private actors; 

2. States Parties shall ensure that as far as the stakeholders are concerned, they will 
explore feasible alternatives, with full information and consultation of persons that is 
likely to be displaced by projects; 

3. States Parties shall carry out a socio-economic and environmental impact assessment 
of a proposed development project prior to undertake such a project.  

The Kampala convention under its article 10 compels the state parties to entirely avoid 

development projects that may produce IDPs. In addition, state governments are also 

needed to avert displacement triggered by non-state actors.409 The convention also 

includes the provision which incorporates those projects run by private actors and they 

will be responsible if any kind of displacement occurs. Additionally, this article also 

prohibits any projects that may lead to displacement of people.410 Nonetheless, even the 

provision of the convention gives spaces to abuse by states so that they can justify 

development induced IDPs. This is occurring, because as per the provision, the state 

governments  are obligatory only as much as likely to avert development induced 

displacement.411    

Apart from the above analysis, Article 10 of the Kampala convention brought out four 

important actions which states have to take to impede any kind of displacement. These 

include, firstly, the state authorities have to carry out socio-economic and environmental 
                                                             
407 Internal Displacement Monitoring Center (2017) Case Study Series - Dam Displacement, Accessed  12 
August 2016,  URL: http://www.internal-displacement.org/publications/2017/idmc-case-study-series-dam-
displacement,  pp. 1-2  
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assessment before people displaced by the projects.412 Secondly, consultation with all 

stakeholders, particularly, those people who are affected by the projects.413 Thirdly, the 

project owner must have consent of those who are to be displaced.414 Fourthly, before 

displacement, the concerned authorities must exhaust all other feasible alternatives.415 So, 

it is clear from the article 10 that the drive of population is steered in agreement with 

international law. According to the process which is established by a constitution of 

several individual countries which does not establish arbitrary displacement.   

The convention is also disappointed in some aspect, for example, article 10 of the 

Kampala Convention states that the provision requires socio-economic and 

environmental assessment that must be conducted before the displacement takes place but 

the weak point is that such assessment is very limited in the context of the cultural, 

historical, religious and even during the consideration of the human rights of 

inhabitations.416  

Consequently, the Kampala convention rather than using the socio-economic and 

environment assessment should have used the human rights impact assessment phrase. 

Even the article 10(2) of the convention obliges states and different stakeholders to focus 

on directing a practicality and applicability assessments of the project. It also wants 

compulsory negotiation with the people who are likely to be displaced and affected by the 

projects.. Thus, the convention has created strong procedure so that states first find out all 

important feasibility and applicability of the projects to prevent any development induced 

displacement. These obligations on the state parties are also extend to the private 

actors.417  

As far as private actors are concerned, the convention makes it mandatory for the actors 

to find out possible alternative means and options to avoid the displacement of the 

people.. When there is no alternative available then states will intervene to reduce the 

effect of projects on the affected people. When the displacement becomes indispensable 
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then state would relocate the people in time bound manner with all basic amenities.. 

Furthermore, state parties need to consider alternative options for the projects and even 

provide compensation when there is no alternative available at all.      

Another important feature of the article 10 of the Kampala convention is that this article 

does not mention the 

draft convention under the article 9 mentions the requirement of compelling and 

overriding public interest as it is found in the present act.418 However, the convention is 

only focusing on the area of communities with special attachment and dependence on 

land. The Kampala convention makes use of the requirement of a compelling and 

overriding public interest. It is also including the interest of the people and communities 

that would be damaged by the project.419 It is very ironical that , article 4(5) of the 

convention is not implementing all rules on all development induced displacement. In 

other words, the convention is not able to protect the IDPs rather it has weakened them 

while allowing the arbitrary development induced displacement. This is a major loophole 

of the Kampala convention.       

4.7. The Provisions of Durable Solutions    

Durable solutions are long term solutions to the people who are internally displaced.420 In 

fact, internal displacement fails to deal with the vacuum of serious and resilient actions 

for long term positive outcome. This is because IDPs are sometimes unable or unwilling 

to return to their home immediately after their forceful expulsion due to the fear of 

persecution again by the groups. Therefore, the AU leaders while framing this convention 

had realized that there is a need for durable solution for IDPs. However, if the state 

authorities provide effective durable solution to the IDPs then the necessity for a distinct 
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regime of protection vanishes and this has become one of the purposes of the Kampala 

convention.421  

The provisions of durable solutions are contained in article 11 of the Kampala convention 

which enabled responsibility of state parties to IDPs for sustainable return, local 

integration or rearrangement. The article also covers the provision for the formation of 

sustainable basis under safety and dignity 422. In addition, according to the next para of 

this article confirms 

informed choice on whether to return, integrate locally or relocate by consulting them on 

these and other options . Thus, it is guaranteeing their contribution in discovery 

supportable solutions.423 Therefore, this facility settles that arrival has to be voluntarily 

and not forcefully done.424  

In addition, the Principles on Housing and Property Restitution of Refugees and IDPs 

argues that all IDPs and refugees have the inherent rights of return to their homeland.425 

Interestingly, there is only Dayton Peace Accord which is contracted by Bosnia and 

Herzegovina Croatia as a binding international instrument. This was used to put an end to 

the Bosnia conflict. It clearly states that the people who are exiled by the fight have the 

right to return their home of origin.426    

Although, the exceptional idea of Kampala Convention is not only confirming the values 

of volunteer return but is has also revealed the types of such return. It contains that the 

territorial states should defend the exiled against violent return to or relocation in any 

place where their life, safety, liberty and health would be at-risk.427 In addition, 

convention enshrines the responsibility of AU member states to pursue permanent 
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solution by endorsing and generating favorable situation for voluntary return, local 

integration or relocation on a sustainable basis and safety and dignity.428 Furthermore, 

article 11 delivers for the essentially to collaborate with African Union and international 

organizations to offer protection and assistance for sustainable return, local integration or 

relocation and long term reconstruction.429 In short, according to the Kampala 

convention, durable solution to internal displacement is fixed with return that must be 

voluntary along with the circumstances of safety, dignity and prosperity. To confirm safe 

and stable atmosphere for IDPs it is very indispensable for their voluntary return because 

forceful arrival to their area could in fact endanger the safety and dignity of IDPs. In 

addition, there must a mechanism to reparation or reward also plays an indispensable part 

of the retrieval process for IDPs.430 In fact, as Walter Kalin, former special representative 

on IDPs observes that, the successful return of IDPs to their home or place of habitual 

residence is based on three elements which are ensuring the safety of returnees, returning 

property to the displaced person and reconstructing of their houses and creating an 

economic, social and political environment that sustains their safe return .431  

In addition, Article 11 of Kampala convention that relates to the land and property rights 

are concerned with the establishment of appropriate mechanism for simplified procedure 

which is necessary for resolving the dispute that is relating to the property of IDPs.432 In 

relating to it, article 12 is entitled to the state to provide appropriate forms of reparation 

or compensation for internally displaced.433 But in some cases, states may interpret this 

provision negatively because the state concentrates on simply providing monetary 

compensation instead of providing property to the IDPs.434 In addition, guiding principle 

29 also delivers safety of property rights, but its claim is not inadequate to those IDPs 

who choose to come back to their place of origin.  To sum up, these provisions are 

noteworthy as far as property rights of IDPs are concerned in the habitual states. 
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4.8. Humanitarian Assistance and State Sovereignty    

The obligation of state parties which relate to protection and assistance deal with the 

article 5 of the convention. The article describes the key responsibility and accountability 

of state parties for the safety of the human rights and humanitarian assistance to IDPs in 

their territory.435 Further, the Kampala Convention imposes an obligation on states 

governments to  collaborate with each other in shielding and assisting IDPs. It also 

obliges them to respect the mandate of the AU, the United Nations, and other relevant 

international humanitarian organizations to provide protection and assistance whenever 

and wherever necessary in accordance with international law.436        

The detailed provision regarding humanitarian assistance and humanitarian access can be 

originated in the rule of armed conflict.437 With regard to the international conflict, the 

international humanitarian law stipulates that states are bound to accept humanitarian 

assistance if the civilians are not supported by the states themselves.  During the 

humanitarian crisis, states have to let the quick and unhindered passageway of all 

reprieve consignment and apparatus focus to the confirmation under states supervision.438 

The responsibility to receive an  aid develops more problematic with respect to 

the people of an occupied territory. Thus, according to the Protocol 1, that provides relief 

to the personal, it ought to be supported and assisted to the maximum extent possible 

although the participation in relief activity is still subject to the acceptance of the state 

which is facing a conflict from the territory occupied by others.439 The limitations on the 

440   
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Achievements and Gaps." International Review of the Red Cross, 86 (855) : p. 515     
438 Barber, Rebecca (2009) "Facilitating Humanitarian Assistance in International Humanitarian and 
Human Rights Law," International Review of the Red Cross, 91 (874) : pp. 380-382  
439 International Committee of the Red Cross (ICRC), Protocol Additional to the Geneva Conventions of 12 
August 1949, and relating to the Protection of Victims of International Armed Conflicts, 8 June 1977, 1125 
UNTS 3  
440 Ibid, at, Protocol, 1   
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In addition to 

article 3 of the Geneva Convention, confirming 

such as the ICRC may offer its services to the parties to the conflict. 441 The only explicit 

provision in the internal armed conflict is found in additional protocol II, which delivers 

that relief act shall be assumed with the agreement of the state where civilian are grief 

under hardship.442 In summary, both international and domestic armed conflicts one of 

the reason for people displacement and international humanitarian law lack in addressing 

the problems of IDPs.  

Under the international human rights laws states are in no obligation to accept 

humanitarian assistance. Nonetheless, the responsibilities are forced on the states to guard 

the elementary requirements of the individuals and their admission to external relief by 

human rights treaties to keep the population out of danger.443 To compel a state to support 

the civilians in crisis, the International Covenant on Economic, Social and Cultural 
444 This instrument needs state 

parties to stage individually with international collaboration and support to confirm the 

smooth practice of the rights contained therein.445   

Desp Till now, the states are 

mostly not interested to follow their outright duties to give safety and security to IDPs  

However, in the time of natural calamities state have agreed to  follow soft laws such as 

UN General Assembly Resolutions 43/131,446 and 46/182 which do not damage their 

                                                             
441 Dungel  Joakim (2004) A Right to Humanitarian Assistance in Internal Armed Conflicts Respecting 
Sovereignty, Neutrality and Legitimacy: Practical Proposals to Practical Problems,  The Journal of 
Humanitarian Assistance, Accessed 8 September, 2016 URL: https://sites.tufts.edu/jha/archives/838       
442 International Committee of the Red Cross (1977), Protocol Additional to the Geneva Conventions of 12 
August 1949, and relating to the Protection of Victims of Non-International Armed Conflicts (Protocol II), 
1125 UNTS 609    
443 Michel, Nicolas, and Maria Giovanna Pietropaolo (2013) "Humanitarian Assistance from the Standpoint 
of the Human Rights of the Disaster-Affected Individuals: Present and Future Perspectives" Accessed 10 
September 2016,  URL: http://www.prix-henry-dunant.org/wp-content/uploads/2013Recherche.pdf   
444 ICESCR, Supra note   
445 Ibid, also see, Jansen-Wilhelm, S. (2014). A Duty to Accept Humanitarian Assistance under the 
ICESCR?  In A. Zwitter, C. Lamont, H. Heintze, & J. Herman (Eds.), Humanitarian Action: Global, 
Regional and Domestic Legal Responses. Cambridge: Cambridge University Press.   
446 UN General Assembly (1990) Humanitarian Assistance To Victims Of Natural Disasters And Similar 
Emergency Situations : Resolution / Adopted by the General Assembly  Accessed 15 
September 2016, URL: http://www.refworld.org/docid/3b00efe94.html, Para, 1   
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sovereignty.447 These resolutions confirm the key duty of the state to take care of the 

sufferers and knows that the abandonment of the victims during crisis without 

humanitarian assistance establish a threat to human life.448 Therefore, it can be firmly 

argued that it is the responsibility of the states to receive offer of humanitarian assistance 

for IDPs which is not satisfactorily established.449    

In this background, the article 5 of the Kampala convention has mixed result because it 

outlines the mediation between the states to help each other while providing relief, 

providing safe passages for all relief consignments, respecting humanitarian values and 

protection and freedom of humanitarian actors, so that IDPs can be holistically protected. 

In addition, paragraph 6 of this article overtly offers that state shall pursue the aid of 

humanitarian organizations and pertinent actors respectively when they cannot deliver 

adequate assistance to themselves. On the other hand, these provisions are counter 

paragraph 6 directly drawn from common article 3 of the Geneva Convention that makes 

the provision for protection of IDPs dubious by state that humanitarian agency and other 

Additional, this orientation to humanitarian 

inventiveness is not attended through the vital calculation completed to the 1st additional 

protocol that states that proposal observed as meddling or as unfriendly 
450  

The final clause of article 5, instead, clearly, states that nothing in this article shall 

prejudice the principles of sovereignty and territorial integrity of a state .451 These 

principles, therefore, leave the 

sound discretion to take initiative about whether external actors are needed to support and 

aid IDPs. The role of Kampala Convention is very important because it appears to take 

                                                             
447 UN General Assembly(1992) Strengthening of The Coordination Of Humanitarian Emergency 
Assistance of The United Nations : Resolution / Adopted by 
Accessed 15 September 2016, URL: http://www.refworld.org/docid/3b00f18620.html, Para, 3      
448 Ibid, at Para, 4  
449 Katja Luopajarvi, Supra note, 399, p. 679  
450 Ibid, at,  p. 680      
451 Kampala Convention, Supra note, 46 at, Article 5 (12)       
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protection and assistance to IDPs within its territory without giving any kind of discretion 

to become hurdle during the humanitarian crisis. In addition, article 5.5 also asks the 

states to give extension of support to resident communities so that IDPs can be provided 

security and settlement. Thus, it is essentially attempt to admiration and 

uphold the civilian and humanitarian character of the host place where IDPs are settled 

and even they have to protect such place against penetration by armed group.                   

4.9. Regional and National Measures  

The comprehensive understanding of the convention  objective is dependent upon how 

the formal and execution obstacle are effectively addressed. According to Article 2, it is 

to encourage and fortify national and regional measures to prevent, mitigate, prohibit and 

eliminate source of cause of internal displacement by providing hard-wearing solution.452 

To achieve above objectives, states are obligatory to establish and designate pivotal 

opinion and establishment mechanism, namely, the Conference of Parties (CoP)453 
454 the African Peer Review 

Mechanism455 and the Special Reporter.456 It is important to understand that the role and 

mandate of other institutions are also important for states to take desired action. Hence, 

the effective applicability of the rules of convention, so far, rests on the state authorities.  

4.10. Monitoring and Compliance Mechanism 

The unique objective of the convention is to encourage and fortify regional monitoring 

mechanism such as the CoP so that the objective of the convention can be implemented 

successfully. It has become a platform for co-ordination and mutual existence for the 

states. The CoP is not a common phenomenon in Africa. Although, series of meetings 

were held in the region for the adoption of the convention. The high-level summit that 

adopted the convention had underlined the value of such forum as an instrument for 

creating awareness and dialogue.   Although, efforts were made at different level to adopt 

CoP as an effective monitoring mechanism but how far this mechanism is effective is not 
                                                             
452 Ibid, at, Article 2(a)    
453 Ibid, at, Article 14 (1)    
454 Ibid, at, Article 14 (4)    
455 Ibid, at, Article 14 (5)    
456 Ibid, at, Article 14 (6)    
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yet clear.457 One of the reasons is the there is a lack of requirement for the state to 

provide the report to CoP. In addition, there is no expert group that is ready to support the 

CoP to discharge its responsibility there is also skewed support about the role of CoP and 

its co-operation with regional human rights institution such as the ACHPR, the ACHPR, 

and Special Rapporteur. In summary, the articulations of the obligations are very feeble 

because states are obligatory only to designate national measure in their reporting. 

However, the role of ACHPR, the ACTHPR and the Committee of an Expert on Rights 

and Welfare of African Children in protecting IDPs within the outline of their 

establishing instrument are, important.458 In addition, the special rapporteur, since 2004, 

played important role in addressing the problem of IDPs in African region. The main 

activity of the special rapporteur is to visit the place of displacement and prepare a report 

on the situation of displacement.459 But the problem is that mandate holder is facing the 

resource crunch and the efficiency of the Special Rapporteur is also destabilized by a lack 

of formal organization between the AU secretariat and the commission. In recent year, 

regular discussion is being held to correct such gaps.        

4.11. International Organizations and Humanitarian Agencies    

Laws and institutions are equally important in addressing the human rights problems of 

IDPs and therefore, the Kampala convention delivers the detailed role of international 

humanitarian organizations in shielding 

approach to international organization is different from other international legal 

instruments. This is because, unlike, the UN Guiding Principles which highlights the 

privileges of international humanitarian organizations to have access to IDPs, the AU 

convention obviously highlights the duties of these organizations rather than 

rights.460Under the convention, the obligation are specified in clear terms that the 

international organizations and humanitarian agencies shall discharge their responsibility 

                                                             
457 Prisca Kamungi, (2010) mplementing the Kampala Convention." Forced 
Migration Review 34,  Accessed 20 September 2016 URL: http://www.fmreview.org/es/node/3125.html, p. 
54    
458 Abebe, Supra note, at, 369 at p. 30          
459 African Commission on Human and Peoples' Rights (2015) Special Rapporteur on Refugees, Asylum 
Seekers, Migrants and Internally Displaced Persons, Accessed 25 September 2016 URL: 
http://www.achpr.org/mechanisms/refugees-and-internally-displaced-persons/   
460 Kampala Convention, Supra note, at Article 6(1)  
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in conformity with international and domestic laws of the country in which they function. 

It has to be, in the context of UN Guiding Principles.461  

safeguard that these establishments must admire the rights of the IDPs and also follow to 

the values of impartiality, fairness and independence.462  

The Kampala Convention also makes it compulsory for International agencies to be 

dependable with the other requirements which are expressed from the viewpoint of the 

duty of state.463 In this regard, the AU convention states that the chief tasks of providing 

guard and help to IDPs are to be on the state, but the state may seek assistance from other 

states and international humanitarian organizations.464 In nutshell, it necessitates that state 

parties shall admire the command of the AU and the UN in giving safety and assistance 

to IDPs.465 Although AU does not give any new mandate to such organizations but 

accepts their existing mandate. For instance, the existing mandate may include the 

mandate that is given to the ICRCs by Geneva Convention. In addition, the AU 

convention obligates the state to deliver a rapid, unhindered road to all relief 

consignment, equipment and personal subject except the technical arrangement which 
466.      

As per the convention, states are obligatory to assume national legislation and policies, 

but it is understandable that national legislation, policies and strategies will imitate only 

those certainties and challenges that the states face individually.467 These national legal 

improvements, however, should obey duty under the convention and 

international law.468 In setting of this, a number of African countries have already 

accepted national legislation on IDPs such as Angola, Burundi, Liberia, Sierra Leone, and 

                                                             
461 Ibid, at, Article 6(2)  
462 Ibid, at, Article 6(3)  
463 Ibid, at, Article 5  
464 Ibid, at, Article 5(5)  
465 Ibid, at, Article 5(3)  
466 Ibid, at, Article 5(7)  
467 Ibid, at, Article, 2(b)    
468 Ibid, at, Article, 2 (c) 
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Uganda. The other nations such as Sudan and Kenya are in the process of approving 

domestic legislation on IDPs.469  

Thus, the convention played an significant part in not just giving requirements for 

protection and assistance to IDPs but it also plugs the hole of binding laws on IDPs. In 

fact, the Kampala convention, unlike the UNGP and ILA Declaration of IDPs, for the 

initial time presented a exclusive facility which has a superior influence on improving the 

situations of IDPs. In addition, the convention also offers operative model for the other 

region to approve their regional convention on IDPs. Hence, the actual operation or 

application of the Kampala convention be contingent on the determination of countries of 

African Union. 

5)  Great Lake Regional Protocols and Internal Displacement          

 The Great Lake Region in Africa has been torn apart by war for more than a decade and 

numerous countries in the region are tangled in a war which commanded to enormous 

population expulsion from their homes.470 The Democratic Republic of Congo (DRC), 

Sudan (Darfur) Kenya and many other countries in the region are compounded by the 

IDPs.471 In fact, the 1994 genocide in Rwanda which has caused a million of people 

displacement is considered as a biggest population movement in the history of the 

region.472 In addition, the developmental project and natural disaster are also 

compounding to the number of IDPs in the region. The Great Lake region has developed 

the hotbed of the world in terms of largest population of IDPs in the African continent.     

To resolve the issues of IDPs in the Great Lake region concord agreements have been 

signed in Burundi, southern Sudan, and the DRC. These agreements have actually 

                                                             
469 Developing National Law, Policy and Strategies around the African Union 
Convention for the Protection and Assistance of Internally Displaced Persons in Africa,  Accessed 20 
August 2016,  URL: file:///C:/Users/balaji%20n/Downloads/Developing_national_law_policy_and.pdf 
470 United Nations (2006) -General for the Great Lakes 
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471 Ibid, at,  
472 Eriksson, John (1996) ocide: Lessons from the Rwanda 
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improved the conditions of IDPs and played import role in resettlement of IDPs.473 

Despite these efforts, there is no solution to the plight of IDPs because even if IDPs 

return their home they encounter many obstacles to their final reintegration. These 

obstacles are land, property dispute and lack of infrastructure etc.  

To remove the hindrances faced by IDPs and response to the aforementioned challenges, 

the UN and AU organized the International Conference on the Great Lake Region 

(ICGLR). The aim of the conference was to convey all countries of the region organized 

to a negotiation process and decided on a plan to bring peace and prosperity to the 

region.474 The re-integration process was started in the 1990s with the coordination from 

the state, non-state actors and international community by formulating a plan to address 

the problems such as insecurity and economic instability. Thus, the region solution has 

become the benchmark for IDPs long lasting solutions. Finally, in December 2006, the 

Pact on Security, Stability, and Development in the Great Lake Region is called the Great 

Lake Pact was adopted.475 The pact was composed of ten protocols, four programs of 

actions and a set of implementing mechanism and institutions.476 In this, the two 

protocols specifically dealt with protection and assistance of IDPs, these two protocols 

are viz., the Protocol on the Protection and Assistance to IDPs477 and the Protocol on the 

Property Rights of Returning Population.478  

                                                             
473 Jesse Bernstein and Olivia Bueno,  The Great Lakes Process: New Opportunities for Protection  
accessed 20 September 2016,  URL: 
http://www.fmreview.org/sites/fmr/files/FMRdownloads/en/humanitarianreform/bernstein-bueno.pdf     
474 The International Conference on the Great Lakes Region  
Accessed 23 September 2016, URL; http://www.kas.de/wf/doc/kas_21242-544-2-30.pdf?101124162339   
475 International Conference on the Great Lakes Region (2006) Pact on Security, Stability and 
Development in the Great Lakes Region , Accessed 23 September 2016  URL 
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The Protocol on the Protection and Assistance of Internally Displaced Persons became 

st legally binding regional tool for IDPs. The key aim of the protocol is to 

create a regulatory structure for applying the guiding principles on internal displacement 

in the national legislation. It also assures the lawful safety of the physical and material 

requirements of IDPs and to strengthen disturbed promise to avert and eradicate 

the root cause of displacement. In addition, the protocol needs member states to follow 

the principles of international humanitarian law and human rights that are appropriate to 

the shield of IDPs as echoed  

The Protocol on the Property Rights of Returning Persons addresses the obstacles, faced 

by those IDPs who are facing the problems in resettlement. The property protocol 

signifies a admirable energy to proclaim the property rights of displaced people. In fact, it 

is the first time that an sub regional instrument is created to resolve the property dispute 

of IDPs by administrative and traditional authorities. In addition, it created a mechanism 

for the establishment of a property registration scheme which recognizes both customary 

there are some weak provisions in the protocol. Because it has deficiency in providing 

specific guidance on some contentious issues i.e. criteria to decide between compensation 

and restitution, regulation of relation between traditional system and statutory law. 

The main objective of protocol is established in article 2 that contains the formation of 

the legal belief which administers the retrieval of property by displaced people. It also 

contracts with the formation of a legal foundation for determining an dispute connecting 

to property, including the documentation of both judicial and local traditional 

mechanism. Further, it is ensuring distinct shield for returning women, children, and 

community by attaching them to their land in Great Lake Region. Finally, the property 

protocol guarantees legal remedies for loss or destruction of property of the forcibly 

displaced.  

In addition to the above mentioned two protocols, the Protocol on the Protection of 

Women and Children deals the problems of displaced women and children as they are the 

worst affected persons during the conflict and other such situations. The Protocol on the 
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Prevention and Suppression of Sexual Violence against Women and Children479 purposes 

to deliver a complete set of actions to address the difficulties of sexual violence in the 

region. This brands the protocol extremely pertinent to this large displaced population of 

women and children. Thus, in the absence of binding instrument on IDPs in the African 

region, the Great Lake Pact played an significant part in addressing human rights 

defilement in the region. In fact, the Great Lake Protocol on IDPs had enormously aided 

in making African Regional Convention on IDPs.    

6. Kampala Convention and Great Lake Protocols on IDPs:  Comparison     

As mentioned earlier, there are two binding legal instruments in the African region to 

address the problems of IDPs viz., Kampala Convention and Great Lake Protocols. There 

is a close similarity between these two instruments in providing, protection and assistance 

to IDPs. Both these documents have a common rule that the main obligation and 

responsibility of the state for providing protection and assistance to IDPs remnants within 

their territory. The assessment of the content of the two legal  summarizes in the below 

section.  

Firstly, the definition of IDPs that is contained in both the documents have a similarity 

but they differ in one aspect, that is, the people who have been displaced by 

developmental projects. The protocol includes developmentally-induced displacement in 

the definition but the Kampala convention does not include this category of people in the 

definition but included in the other provision.  

Secondly, in the preamble, the Kampala convention recognizes the Guiding Principles as 

one of the sources of the convention, but in the Great Lake Protocol gives guiding 

principles hold more prominence than the Kampala convention. This is because one of 

                                                             
479 International Conference on the Great Lakes Region, Protocol on the Prevention and Suppression of 
Sexual Violence against http://www.peaceau.org/uploads/final-
protocol.sexual-violence-en-rev-2.pdf   
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the articles in the protocol is devoted to the domestication of the guiding principles in the 

procedures of national legislation.480  

Thirdly, as far as the obligations and responsibilities for the shield of IDPs are concerned, 

the convention states that the state, non-state actors, international humanitarian 

organizations and the African Union have a responsibility obligation to respect,  protect 

and assuring the rights of IDPs.481 In contrast, the protocol reveals the responsibility of 

the member states for the guard of IDPs.482 Fourthly, both the documents hold 

governments responsibility for permitting humanitarian assistance wherever it is a 

requirement.483 

 Fifthly, as far as the responsibility of the non-state actor (including armed group) is 

concerned, the convention provides obligation, responsibility. The role of armed forces, 

non-state actors and other relevant actors including civil society organizations, with 

respect to the prevention of internal displacement and to provide protection and 

assistance for IDPs.484 

maintain the civilian and humanitarian character of the protection and location of IDPs in 

accordance with the international guidelines on the separation of the armed element from 

civilians .485 

Sixthly, according to the convention, the act of displacement amounts to genocide, a war 

crime or crime against humanity which are punishable by law. In contrast, the protocol 

does not explicitly mention these provisions but these are strongly implicit in the protocol 

                                                             
480 Great Lake Protocol on IDPs, A ive of this Protocol is to establish a legal 
framework in the Great Lakes Region for ensuring the adoption and implementation by Member States of 
the Guiding Principles on Internal Displacement.  
481 Kampala Convention, Preamble  
482 Great Lake Protocol on IDPs, Article 3 and 4.  
483Kampala Convention, Article 3(J) state parties shall Ensure assistance to internally displaced persons by 
meeting their basic needs as well as allowing and facilitating rapid and unimpeded access by humanitarian 

Where Governments of Member States 
lack the capacity to protect and assist internally displaced persons, such Governments shall accept and 
respect the obligation of the organs of the international community to provide protection and assistance to 
internally displaced persons.    

484 Kampala Convention, Supra note, 46 at, Article 2 (e)  
485 Great Lake Protocol, Supra note, 479 at, Article 3(h) (i)   
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since it builds on the provisions of guiding principles which criminalize them.486 Hence, 

the Kampala convention, as well as Great Lake Protocols played an unprecedented role in 

improving the condition of IDPs.  

7. Conclusion      

Internal displacement is an issue that the African continent has been facing for a long 

time. To curb its growth and to provide effective protection to IDPs, the African Union 

adopted the African Union Convention on IDPs known as Kampala Convention. The 

convention is path breaking as it fills protection gaps that exist in international law. The 

Kampala convention was also the first exclusive regional binding legislation on IDPs that 

govern all phases of displacement that comprehensively protects IDPs by granting them 

wide range of rights, and imposes obligations on state and non-state actors. The 

convention also introduces some new provisions such as the right to claim compensation 

for displacement. Another unique of the convention is that it introduces a compliance and 

monitoring mechanisms such as conference of state parties, peer review mechanism etc. 

In addition to the Kampala convention, the Great Lake Region also adopted protocols on 

IDPs.  

From the above analysis it can be concluded that the African region has played a very 

important role in guaranteeing the rights of IDPs. The Kampala convention provides a 

model for the other regions in term of adopting a convention on IDPs. Though the 

African regional and sub-region initiative played important role in the improving the 

condition of IDPs there are loopholes such as a weak implementing mechanism making 

the convention and protocol feeble.  

*************** 
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Chapter IV 

Internal Displacement and South Asian Region: A Quest for Asian 
Regional Convention on IDPs  

1. Introduction         

The causes of displacement in Asia as in other region are multidimensional.487 The region 

has witnessed a large number of displaced people because of conflicts, human rights 

violations, natural hazard and also climate change.488 The major causes of displacement 

of people are armed conflicts and the developmental projects. The factors which are 

causing displacement have to be contextualized within the globalization and economic 

reform program in the Global South.489 In addition, millions of peoples are displaced 

every year in Asia as a consequence of projects which are linked to the urban 

development and natural resource extraction. The process of development has become 

very brutal for marginalized sections as governments are acquiring land forcefully from 

the poor and tribal peoples without even providing appropriate compensation.490 In 

addition, there are many governments in this region which do not allow international 

protection and aid agencies to get involved in the protection of IDPs due to the issues of 

sovereignty.491 The problem of internal displacement in Asia is still one of the areas 

which the Asian region has failed to address.492 In fact, Asia has a large number of IDPs 

in comparison to other regions. Still, there is no effective solution at the regional level.  

                                                             
487Asia Pacific Refugee Rights Network (2015) 
Displacement in the Asia-  Accessed 25 September 2016, URL:http://aprrn.info/wp-
content/uploads/2015/12/Root-causes-Briefing-Paper_13122015_Final.pdf, pp. 1-2      
488 Internal Displacement Monitoring Center (2013) Internal Displacement in South and South-  
Accessed 20 September 2016, URL:http://www.internal-displacement.org/south-and-south-east-
asia/summary/ p. 5  
489Ruchira Ganguly-Scrase, Kuntala Lahiri-Dutt (2013) 
Pe  Routledge, p. 12  
490  
2016,URL:file:///F:/PHD%20Chapters%20and%20Relavent%20Metirials/EAsia%20and%20Displacment/
New%20folder/Internal%20Displacement%20in%20Asian%20countries.html   
491 Roberta Cohen (2003) Addressing Internal Displacement in Asia: A Role for Regio  
Accessed 5 October 2017, URL: https://www.brookings.edu/research/addressing-internal-displacement-in-
asia-a-role-for-regional-organizations/      
492 Hedman, Eva-Lotta E. (2009)  "Refugees, IDPs, and Regional Security in the Asia-Pacific," Accessed 2 
October2016,URL:http://eprints.lse.ac.uk/26550/1/Refugees_IDPS_and_regional_security_in_the_asia_pac
ific(lsero).pdf ,  pp. 34-35  



111 
 

The chapter is divided into different sections. Section 2 analyses the situation of internal 

displacement in the South Asian region. Section 3 highlights the existing human rights 

mechanism in the Asian region. Section 4 attempts to find out the possible solutions to 

address the problems of IDPs in the Asian region. The final section concludes the chapter       

2. Internal Displacement and South Asian Region      

The South Asian region is considered as one of the major conflict-prone regions, thus, 

citizens are forced to be internally displaced. Sri Lanka, Pakistan, Afghanistan, India, 

Bangladesh and Nepal are the worst affected countries with huge population where 

displacement has occurred. The reasons for displacement are armed conflicts, 

development projects and climate change which are the main contributing factors that are 

causing massive internal displacement in South Asia.493              

Thus, after the critical situation of IDPs in the region, there is a need to establish a 

mechanism both at the national and regional stages to deliver a legal safety to IDPs. In 

the modern world, sovereign states are responsible for the care, protection and support to 

its citizens. Therefore, the challenge before the state is to adapt the GPs into national laws 

and policies.494 The following section will discuss in detail the situation of IDPs in 

different countries of the South Asian region. It includes the existing legal and 

institutional mechanism for IDPs in the region.   

2.1. Afghanistan    

Displacement induced suffering is not a new phenomenon in Afghanistan. Afghans are 

forced to flee their home, community and land, as results of armed conflict, human rights 

violations and along with the frequent natural disaster. To resolve the problems of IDPs, 

the government of Afghanistan has finalized the National Policy on Internally Displaced 

                                                             
493 Wasantha Seneviratne (2009) 
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Journal of International Law,  21 ( 2) : p. 10  
494 

South Asian Journal of Peace building, 4 ( 1)  : p. 3      
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Persons in 2013.495 Apart from the national policy, several basic elements of a framework 

for addressing the basic needs and vulnerabilities of IDPs can be found in const itutional 

provisions496 and other legal instruments in Afghanistan.   

The Afghani Constitution obliges the state to respect international human rights standards 

and thus, establish a affluent and broadminded society based on social justice, human 

dignity, democracy, unity, equality between all peoples and tribe. The Constitution 

affirms freedom of movement, rights to health, employment, education, family life, and 

other fundamental rights. These provisions are applicable to all people including IDPs 

who belong to Afghanistan. 

2.2. Bangladesh     

The state of Bangladesh unlike other states, was born with large number of displaced 

people because during the War of Liberations in 1971, most of the people got dislocated. 

The other reason for rising IDPs in Bangladesh is the environmental crisis and ethnic 

conflict and large scale attack on the religious minorities. Despite of huge amount of 

displacement of people in the country there is only one document which protects the 

citizens that is the constitution of Bangladesh. The Constitution497 has the principles of 

fundamental rights in the country. Articles 26 and 27 of the Constitution outlines that no 

law of the state should be against the fundamental rights which are stated in the Article 

26 to Article 43 of the Constitution.  

d oneself in court as well 

as the rights to mobility, right to assemble, right to organize, right to freedom of thought 

                                                             
495 National Policy on Internally Displaced Persons, Ministry of Refugees and Repatriation The 
Government of The Islamic Republic of Afghanistan,  Accessed 11, October,  2016, URL: 
http://morr.gov.af/Content/files/National%20IDP%20Policy%20-%20FINAL%20-%20English(1).pdf   
496The Constitution of the Islamic Republic of Afghanistan, URL: 
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own religion, right to property, right to secure 

legislation on IDPs. The above study clearly shows that the problems of internal 

displacement are increasing day by day in South Asian countries but there is no 

development in addressing their problems from the South Asian countries.   

2.3. India               

Displacement in India is primarily caused by armed conflict, ethnic violence and 

developmental projects. The communal violence in the North Eastern States is due to the 

influx of migrants from the neighboring area which has led to a ethnic conflict over the 

land. The conflict is also caused by infighting for political autonomy or secession. The 

result is that several political and armed insurgent groups have mushroomed against the 

governments and also against the opposite ethnic groups resulting in the bloodshed.498 

For example, in Assam, resentment is against foreigners who are mostly immigrants from 

Bangladesh. It has led to the widespread displacement of Bengali Hindu and Muslim. In 

addition, the Karbi Anglong and North Cachar hill district are also the main sources of 

ethnic violence that has led to the displacement of people.  

In central India, extremist groups have significantly increased their violent activities that 

have displaced hundreds of natives. Another major cause for displacement is 

developmental projects such as dams, roads construction etc.499 To remove the problems 

of these people, the Government of India has adopted measures such as National 

Rehabilitation Policy (NRP).500  The focus of this policy on those who got displaced due 

to development projects primarily in the Adivasi groups. However, the structural problem 

of the project is that it applied to only one category of people and left untouched the 

rights of IDPs. In addition, in 2013 the government enacted the Right to Fair 

Compensation and Transparency in Land Acquisition, Rehabilitation and Resettlement 
                                                             
498 Internal Displacement Monitoring Center (2010), India, National and state authorities failing to protect 
IDPs, Accessed on 11, October,  2016  URL:http://www.internal-displacement.org/south-and-south-east-
asia/india/2010/india-national-and-state-authorities-failing-to-protect-idps, p. 6 
499 
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Act,501  but this legislation also ignores the rights of the displaced persons. However, to 

address the problems of IDPs, a comprehensive domestic legislation is needed which can 

enable the recognition and protection of all kind of displacement in India.  

2.4. Nepal 

In Nepal, people have been displacing due to developmental projects, although, since 

1996, armed conflict between the state forces and Maoists have become the prime cause 

of internal displacement in Nepal. The increasing armed conflict has contributed 

significantly to the widespread displacement of people. In order to provide people with 

effective humanitarian assistance, the Nepal government has adopted National Policy on 

Internally Displaced Persons in 2007.502  The Policy was initially adopted in March 2006 

but NGOs have raised objections and concerns which forced the governments to modify 

the policy in 2007. The policy mainly focused upon the strategies and policies that was 

formed on the basis for specific programs to provide protection, relief and rehabilitation 

to the IDPs.   

Despite the proactive mechanism of the policy, it was rejected by international 

ogranizations. It was also rejected by critics who blamed the government for ignoring a 

number of GPs and recommendations.  The Nepali government had failed to address the 

main weakness of previous policy on IDPs, i.e. the politicization of IDPs definition which 

excluded people who were displaced by state forces.503  There are other pertinent 

weaknesses such as the lack of an implementation project which could have provided 

fruitful procedures to the d

 However, despite of several 

weaknesses, the Nepal government moved to adopt a national policy on IDPs, which 

showed a positive step in addressing the problem of displacement.  
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2.5. Pakistan   

The large scale displacement of people is a recurring phenomenon in Pakistan. Presently, 

the militancy is the prime cause for large scale displacement along with natural and man-

made disasters that also trigger the displacement. This problem is more aggravated when 

there is an absence of specific domestic legislations which recognize the exclusive rights 

of IDPs.504 Apart from the general provisions of constitutional protection, the 

governments have not shown any interest to adopt a new law or policy to address 

exclusively the concerns of IDPs. Although, in 2010, the government enacted The 

National Disaster Management Act in 2010.505 The act was specially designed to address 

the problems of disaster induced displacement of people. As required, the Pakistani 

government should enact the other legislations in order to address the problems of 

conflict and development induced displaced people.  

2.6. Sri Lanka   

Sri Lanka has witnessed a large-scale conflict induced displacement because of the 

fighting between the government and rebel forces. In 2004, tsunami also caused large 

displacement in the country. These both factors make Sri Lanka as one of the most 

displacement-prone country in South Asia. At present, a significant numbers of Sri 

Lankan are IDPs who are staying in camps for long period. Their human rights are 

largely ignored by concerned authorities.506   

In 2004, National Framework for Relief, Rehabilitation and Reconciliation Policy,507 was 

created by the government to give need-based assessment, planning and delivery of 

assistance. It aimed to create National Coordinating Committee on Relief, Rehabilitation 

and Reconciliation which will keep the process moving forward. It is also now 

monitoring and evaluating the impact of the process. To help overcome obstacles for 

exercising human rights and benefits comfortably, the Sri Lankan government enacted 
                                                             
504 Constitution of the Islamic Republic of Pakistan,  Articles 8-28,       
505 National Disaster Management Act (NDMA) 2010, Accessed 11, October, 2016 URL 
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Tsunami (Special Provisions) Act in 2005.508 Further to formulate a national policy, plan, 

implementation, monitoring and co-ordination, and the resettlement of the IDPs another 

South Asian countries, Sri Lankan government has taken a strong step in developing legal 

and institutional mechanism to address the problem of IDPs.     

3. Protection of Human Rights and Asian Regional Perspective                         

The problem of absence of legislation is not only found in South Asian region, even the 

Asian region also lacks regional law on IDPs. However, in the absence of regional 

framework on IDPs, the study will find possible solution to improve the condition of 

IDPs. With this objective, the following section will identify the reasons for lacking 

human rights regime at regional level. It will also assess the existing legal and 

institutional mechanism to address the problems of IDPs.  In comparison with the other 

regions such as Africa, Europe and America, Asian-Pacific region still lacks regional 

human rights mechanisms.509 However, the Asian region has seen a gradual development 

a regional human rights mechanism by organizing conference and seminars in the Asian-

Pacific region.510 The important outcomes of these initiatives are, first, UN Commission 

on Human Rights in 1968 which requested the UNSG to organize regional seminar in 

those regions where no regional human rights mechanism were established earlier.511  

Second, during the UN Colombo conference in 1982 the participants felt that the political 

aim is a condition for creating an inter-governmental collaboration to thrive human 

rights. It also suggested periodic regional and sub-regional meetings which should be 

held on human rights issues.512 Third, the UN Center for Human Rights organized 
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510 Sou. Chiam, (2009) "Asia's Experience In The Quest For A Regional Human Rights Mechanism" 
Victoria University Wellington Law Review, 40 (1)  : p. 127   
511 UN General Assembly, Regional Arrangements for the Promotion and Protection of Human Rights., 16 
December 1977, A/RES/32/127, Accessed 7 October 2016, URL: 
http://www.refworld.org/docid/3b00f13940.html  
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seminar in Manila 1989 which for the first time covered both Asia and Pacific regions. 

This conference also raised important question on regional human rights mechanism by 

focusing on several issues such as the advantage and disadvantage of building regional 

human rights system, what happens when the state refuses to abide by the decision of 

regional mechanisms, what limitation do declaration of state emergency or national 

security expansion to impose on regional arrangement and the consequences of conflict 

between national and regional laws.513  

Fourth, UN workshop in Indonesia in1993 where the session tried to identify the obstacle 

and to create a sub-regional instrument for  is 

also creating an expend regional intertwining of ideas to flourish 

human rights.514 Fifth, in 1993, the first global conference on human rights was held in 

Vienna and its outcome was, Vienna Declaration and Program of Action. Both the 

mechanisms were adopted to strengthen or establishment of regional arrangement for the 

promotion and protection of human rights.515 Sixth, the Amman conference has suggested 

the establishment of Asia Pacific forum of National Human Rights Institution (APF) to 

support all independent national institutions in the region.516 Seventh, Doha conference in 

2004 highlighted steps which were taken by the Arab league, ASEAN and SAARC to 

reinforce regional or sub regional activities for the protection and promotion of human 

rights.517        

Though, the UN has taken several initiatives for the establishment and strengthening of 

human rights mechanism in the Asia pacific region. Still, there is no progress in 

establishing regional human rights mechanisms. In fact, there are many conferences 

which are identified as obstacles in establishing human rights institutions. These 

obstacles are mainly in the vastness and diversity of the Asian region, the inadequate 
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ratification of human rights treaties, the debate on the Asian values and most importantly 

the state sovereignty that is non-interference in the domestic activities of a state. The 

following section will analyses how the above-mentioned obstacles are hindering the 

egion.        

 

challenging the Western originated ideas of Universality of Human Rights by opposing 

international human rights system. This debate has got into limelight in the 1993 World 

Conference on Human Rights (Vienna conference), where officials from the Asian and 

Western countries had entered into a tug of words on the issues of universality and 

interdependence of civil, political rights and economic, social and cultural rights.518 

Though, the Asian value debates arose  in 1990, the origin of resistance to the Western 

ideology can be seen in the 1955 Bandung Conference of non-aliened state. It played an 

important role in strengthening the Third World identity.519 

not fit in the Asian culture and society.520 In addition, it also holds the opinion that the 

global human rights regimes are largely embedded in the Western culture and its 

principles such as individualism, liberal democracy and free trade regime puts the Third 

World countries in a disadvantageous position that ultimately will help in promoting and 
521 In contrast to the above argument, the 

defined in various UN conventions have universal character. Since human rights are 

derived from the dignity and are inherited in the human race, they apply to all people 

regardless of their culture and tradition.522 In addition, critics of Asian value concept 
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argues that the Asian counties are in the name of values and culture defending their poor 

king human rights mechanism in the region.             

3.2. State Sovereignty  

The concept of sovereignty is another reason for ineffective implementation of 

defense of 

human rights falls under duty of state and uphold the principles of non-interference in the 

internal affairs of state.523 The Bangkok Declaration on human rights states that the Asian 

countries will continue to stress the importance of state autonomy and non-intervention in 

domestic affairs.524 The reason for Asian countries to strongly uphold the principles of 

non-intervention  into the domestic affairs of state is the historical exploitation by West 

of the Asian countries. After the de-colonization process, the intervention is not stopped 

because the western countries in the name of protection of human rights are still 

intervening into the internal affairs of states that results into the destability of the 

government in the developing countries.525  

For instance, the ongoing conflict in the West Asia and North Africa countries is the best 

example to show how the western countries will get benefit out of human rights crisis in 

the developing countries.  In fact, there many countries in the Asian region which will not 

allow international institutions or the monitoring agencies to investigate the cases of 

human rights violations because of fear of politicization by international humanitarian 

organizations.526 For instance, the Sri Lanka government did not allow international 

human rights agencies to conduct probe on human rights violations.527 These kind of 
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incidents will hamper the progress of Asian regional human rights regime.  Although, the 

Asian countries consider international human rights regime as a threat to their 

sovereignty, in recent years, there has been a tremendous improvement in active 

participation by governments in the implementing UN human rights system.     

3.3. Inadequate Ratification of International Human Rights Treaty    

It is requisite for any country in the Asian region to ratify the international human rights 

treaties to build regional human rights mechanism in the region. Unfortunately, the Asian 

countries are lagging behind in ratifying international human rights treaty.528 Many 

countries in this region have not yet ratified key human rights treaties such as 

international covenant on economic, social and cultural rights, international Covenant on 

civil and political rights, the convention on the elimination of all forms of discrimination 

against women, convention against torture and other cruel, inhuman and degrading 

treatment or punishment etc.   

The Asian countries over the years have transformed their position for ratifying 

international human rights treaties. For instance, China became party to four core human 

rights treaty these are CERD, CEDAW, CAT and CRC.529 In addition, many countries in 

this region are also in the process of ratifying the human rights treaties.530 To conclude 

these are three main issues creating hurdle in building human rights regime in the Asian 

region. The following section will identifies the existing human rights mechanism in the 

Asian region.  

4. Existing Human Rights mechanism in Asia and Its Sub Regions      

As mentioned earlier, no human rights mechanism existed at the regional level in Asia 

but the sub-regions such as ASEAN and SAARC have adopted different human rights 
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standards to protect the human rights of people in their respective regions. The growing 

interest of Asian state to adopt regional declaration, policies and ratification of the 

international human rights standard is an unprecedented step in protecting the human 

rights of the people in the region. The establishment of device in the region 

positively will aid in refining the condition of IDPs. The following section will identify 

as ASEAN AND SAARC.   

4.1. ASEAN Region Human Rights Mechanism   

The ASEAN as a sub-regional group leads to a campaign to build human rights 

mechanism in the region. It includes: ASEAN human rights declaration, ASEAN 

Declaration against Trafficking in Persons, Particularly Women and Children, ASEAN 

Declaration on the Protection and Promotion of the Rights of Migrants Workers, ASEAN 

Commission on the Promotion and Protection of Rights of Women and Children, 

ASEAN Inter-Governmental Commission on Human Rights etc.    

4.1.1. ASEAN Human Rights Declaration  

The adoption of the ASEAN Human Rights Declaration is a significant milestone for 

ASEAN.531 The general principles of this declaration made it clear that the each provision 

of this declaration contributes to the promotion and protection of human rights of IDPs.532 

The main principles of this declaration are: first, all individual are entitled to the rights 

and freedom provided in the declaration without any discrimination based on race, 

gender, age, language, religion, political or other opinion, national or social origin, 

economic status, birth, disability or other status.533  

Second, persons rights are recognized by the law.534 Third, every person is equal before 

the law.535 Fourth, they all have equal protection of law without discrimination.536 Fifth, 
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vulnerable and marginalized group are inalienable, integral and indivisible part of human 

rights and fundamental freedom.537 These provisions are to be independently interpreted 

to promote and protect the rights of IDPs.   

4.1.2. ASEAN Declaration against Trafficking in Persons, Particularly Women and 

Children538  

This declaration is also one of the significant aspect in authorizing the rights of women 

and children in ASEAN region. The declaration mainly recognizes the seriousness of the 

issues, the regional nature of the problems and regional commitment to deal with them. 

The declaration mandates the member states to adhere to their domestic legislations while 

adopting the provisions of this declaration. However, in terms of implementation of this 

declaration, ASEAN still has to take a strong step because of its newly founded 

mechanisms. The main provisions of this declaration are included:  

First, it requires a comprehensive regional approach for IDPs particularly women and 

children.539Second, it must strengthen legislative, law enforcement and judicial replies to 

safeguard preventive act against the persons who are tangled in individual or syndicated 

activities of human trafficking.540Third, states to safeguard their respective passports, 

official travel documents, identity and other official travel documents from fraud.541 

Fourth,  take continuous exchange of views, information sharing on relevant migratory 

flows, trends and pattern, consolidation of border controls and monitoring mechanisms, 

and the representation of appropriate and essential regulations.542 Finally, to take actions 
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to reinforce regional and international cooperation to avert and combat trafficking in 

persons.543  

All the above mentioned provisions will help in addressing the problems of internally 

displaced women and children in the Asia and particularly in the South East Asian 

region.           

4.1.3. ASEAN Declaration on the Protection and Promotion of the Rights of 

Migrants Workers   

The issue of labor migration has also been a major concern in South East Asia. In 2007, 

with the inspiration of the Philippines states, ASEAN adopted the ASEAN Declaration 

on the Protection and Promotion of the Rights of M Workers .544 The declaration 

mainly framed in the context of rights-based approach to migrations.545 In addition, the 

treatment of migrants workers in accordance with the laws, regulations and policies of 

their respective ASEAN member countries as stipulated under preamble of this 

declaration.546 The weakness of this declaration is that it does not provides security and 

protection for irregular migrants workers in the ASEAN region and  therefore, this 

declaration fails to provide a common approach to labor migration, low and semi-skilled 

labor migrants which are most vulnerable and are forced to migrate out of necessity. 

Though, the declaration does not contain the provisions which are relevant to the IDPs, 

indirectly, it helps in addressing the plights of IDPs  because of the awareness of the 
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4.1.4. ASEAN Commission on the Promotion and Protection of Rights of Women 

and Children (ACWC)547  

The establishment of the ACWC in April 2010 was started by the adoption of the Hanoi 

Declaration on the Enhancement of Welfare and Development of ASEAN Women and 

Children , adopted by ASEAN leaders in October 2010.548 By affirming different 

commitment to ensure that women and children must benefit fully from ASEAN human 

rights institutions.549 The 2010 Hanoi Declaration, which focuses on the welfare and 

well-being of children, has few provisions that promote cooperation in promoting and 

protecting the rights of women and children, especially, those who are living under 

disadvantage and vulnerable conditions including those who are in disaster and conflict 

affected areas.  However, the declaration is one of the major initiatives of ASEAN 

children who are also the entitled these rights.    

4.1.5. ASEAN Inter Governmental Commission on Human Rights (AICHR)550 

The founding of the ASEAN Intergovernmental Commission on Human Rights in 2009 

represented a major step towards the protection and promotion of human rights. The key 

purpose of AICHR is to assist ASEAN in confirming the purposes and principles of the 

ASEAN Charter which is relating to the protection and promotion of human rights and 

fundamental freedom.551  
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The AICHR as ASEAN charter based body has mandated to promote and protect human 

rights of all ASEAN people.552 In addition, the AICHR, apart from dealing with human 

rights, it will also have an duty to promote and protect the human rights of all groups 

within the ASEAN region.553 It includes, IDPs and other such categories. Although, the 

AICHR is considered as an important body of ASEAN, criticisms have been made 

against this commission, which includes that the body does not have an explicit mandate 

to perform as a protection mechanism. The scholars are of the view that the critics 

evaluation against the commission is only based on a factual basis and if the 

representative of AICHR is preferred, the mandate of commission can be modified.554 For 

example, the AICHR could encourage ASEAN members to consider acceding and 

ratifying international human rights instruments. The AICHR could also pursue to get 

information from member countries on the protection and promotion of human rights.555 

In addition, the AICHR could also conduct thematic studies relating to human rights in 

ASEAN.556 The above mentioned human rights mechanisms in the ASEAN region and 

their activity in the protection of human rights of people has a tremendous impact on 

improving the condition of IDPs in the South East Asian region.   

4.2. SAARC Sub Regional Human Rights Mechanism   

Apart from the ASEAN, SAARC is the other sub-group in the region, established in 1985 

with a great hope of promoting sub-regional cooperation among the south Asian 

countries.557 The countries of South Asia face enormous challenges such as poverty, 

under development, and conflict within and among themselves. In addition, the whole 

region has been grappling with the human rights violations. Unfortunately, the 

governments in the region lack effective initiatives and political commitments to address 

the problems of human rights violations in general and the problems of IDPs in 

particular.  
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In these circumstances, many questions need to be considered, such as, has SAARC 

achieved anything since its existence? and why the SAARC region unlike the other 

regions is most backward in terms of human rights mechanism?.558 No doubt, SAARC 

had adopted many regional instruments such as social charter, convention on trafficking 

and also convention on child. However, despite of theses human rights instruments, the 

situation in the region has not improved.559 In addition, South Asia region is also facing 

problems of internal displacement which needs to be addressed.560 The following section 

analyses the existing human rights instruments in SAARC region and its impact on IDPs.  

4.2.1. SAARC Social Charter     

The 

regional dimension to already existing national plan of action for the social sector in 

member countries.561 

document for the safety of human rights. This text was finally signed in the 12th summit 

in Islamabad in 2004. The main objectives of this charter are poverty eradication, 

empowerment of women, human resources development, promotion of health and 

nutrition and protection of children.562 The preamble of the social charter reaffirms that 

improve their quality of life, accelerate economic growth, social progress and cultural 

development, and to provide all individuals the opportunity to live with dignity and to 

realize their full potential .563In addition, the Social Charter makes a broad commitment 

to uphold human rights in South Asia by stating that one of its main aims is to endorse 

worldwide respect for the adherence, safety of human rights and fundamental freedom for 
                                                             
558 Asian Forum for Human Rights and Development (2013) SAARC and Human Rights: Looking Back 
and Ways  Forward Accessed 12 October 2016, URL: http://www.forum-
asia.org/uploads/books/SAARC_PR_body_final.pdf  
559 Basnet Gyan (2013) A New Identity for SAARC: Establishing a Regional Human Rights Mechanism, 
South Asian for Human R  Accessed 15 October  2016, URL: 
http://www.southasianrights.org/?p=5435   
560 Banerjee, Paula. (2006)  "IDP Protection at the National Level in South Asia," Forced Migration 
Review, Special Issue: Putting IDPs on the Map: Achievements and challenges-in commemoration of the 
work of Roberta Cohen, pp. 18-20. Accessed 15 October  2016,  URL: 
http://www.fmreview.org/sites/fmr/files/FMRdownloads/en/FMRpdfs/BrookingsSpecial/11.pdf   
561  URL: 
http://www.jus.uio.no/english/services/library/treaties/02/2-03/saarc-social-charter.xml    
562 SAARC Social Charter, Supra note,  Article 2  
563 Ibid, at, Preamble  
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all, particularly, the rights to development, the actual exercise of rights and the 

emancipation of responsibility in a balanced manner.564   

Apart from the above-mentioned provisions, the charter also addresses specifically the 

plight of the homeless in South Asia.565In addition, Article 4 of the charter contains the 

health problems in South Asia.566 The charter also states that the need for a concerted 

efforts to exchange scholars in the region as a way of promoting mutual understanding 

and knowledge sharing. The charter also has given more weightage to the empowerment 

of women and children.567 Hence, the charter is considered as one of the important 

document on human rights in the SAARC region. In addition, the charter recognized the 

people of diverse culture, beliefs, and tradition and also supporting their economic and 

social development with respect to their identity, tradition, forms of social organization 

and cultural values. Hence, the SAARC social charter can be seen as a potential 

the real progress depends on the political will of the heads of member government.  

4.2.2. SAARC Convention on Preventing and Combating Trafficking in Women and 

Children for Prostitution.      

In January 2002, the SAARC members met at Kathmandu, where they  adopted the 

convention on preventing and combating trafficking in women and children for 

prostitution.568 The convention is acclaimed as significant step forward for combating and 

moving SAARC towards a greater role in human rights. In fact, it was the first treaty in 

Asia to address human trafficking and also first regional treaty of its kind.569   

                                                             
564 Ibid, at, Article 2(12)  
565 Ibid, at, Article 3.5  
566 Ibid, at, Article  4  
567 Ibid, at, Article 6 and 7  
568 
Combating the Trafficking in Women and Children for Prostitution  Accessed 20 October  2016  URL: 
http://www.jus.uio.no/english/services/library/treaties/02/2-04/saarc-traff-women-children.xml   
569 United Nati
Trafficking Analysis of Anti-Trafficking Initiatives in the Region.  Accessed 22 October  2016  URL: 
https://www.unicef-irc.org/publications/pdf/ii_ct_southasia_analysis.pdf  
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The convention has established trafficking of women and children for prostitution as a 

violation of basic human rights.570 After a preamble, article 1 of this convention began 

with 
571 

572 tutions 
573 The convention also defines Article 1.3 

for prostitution within and outside a country for monetary or other consideration with or 

 

The main  the definition on 

for prostitution, the convention confuses trafficking with prostitution and is, thus, unable 

to extend itself to the myriad other forms of trafficking that occur in the south Asian 

gender 

inclusiveness by ignoring the trafficking of men. Though, the convention was criticized, 

the several provisions of the convention are still considered as progressive. This is 

because during the situations of displacement, women and children are the most who 

suffer and effective implementation of this convention certainly helps to address the 

problems of displaced women and children.      

4.2.3. The SAARC Convention on Regional Arrangement for the Promotion of 

Child Welfare in South Asia   

The Convention on Regional Arrangement for the Promotion of Child Welfare in South 

Asia along with the convention on trafficking was adopted by the heads of states of the 

then seven SAARC members at the eleventh SAARC summit in Kathmandu on the 5 th 

January 2002.574 The main purpose of the convention is to facilitate and help in 

                                                             
570  SAARC Convention, Supra note, at 567   
571 Ibid, at, Article, 1 (1)  
572 Ibid, at, Article, 1 (2) 
573 Ibid, at, Article, 1 (3)  
574 SAARC Convention on Regional Arrangement for The Promotion of Child Welfare in 

 Accessed 12 October 2016, URL:http://saarc-sec.org/digital_library/detail_menu/saarc-
convention-on-regional-arrangements-for-the-promotion-of-child-welfare-in-south-asia  



129 
 

development and protection of the South Asian childs with understanding of the rights, 

duties and responsibilities. It is also to establish an suitable regional arrangement to 

promote the member states in enabling, fulfilling and protecting the rights of the child 

and also taking into account the varying essential of child.575   

The SAARC convention on child welfare is essentially a regional affirmation of 

commitment of the member states under the United Nation Convention on the Rights of 

the Child.576 The goal of this convention is to add regional dimension to their multilateral 

implementation of these obligations. The SAARC convention like the UN Convention on 

Child, requires its signatories to pursue a national program of action to implement the 

resources development through planned annual schedule of SAARC with an advanced 

training program on child rights, by promoting greater awareness on nutrition, mass 

education and adequate training.577 The SAARC Convention on Child has prominent role 

in the Asian region in general and south Asian region in specific in embark upon the 

problems of children during displacement. In fact, the South Asian region has one of the 

worst records of human rights violations of children. Nevertheless, the SAARC 

Convention is in the right direction to address    

approved by the SAARC Standing Committee in February 2011.578 This document 

proposes that the member states should pledge themselves to foster democracy and good 

governance. In addition, the charter also argues a member state to focus on institutional 

mechanism to oversee the principles of the charter of democracy.  

In addition, in order to tackle the problem of food shortage in the South Asian nations, 

                                                             
575 Ibid, at, Article, 4 (3)  
576 Ibid, at, Article, Preamble     
577 Ibid, at, Article, 5(b)    
578  Accessed 12 October 2016, 
URL:http://www.internationaldemocracywatch.org/index.php/saarc-treaties-and-protocols/437-saarc 
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2007.579 The agreement essentially has two objectives, firstly, to act as a regional food 

security reserves for the SAARC member countries during normal times, food shortages 

and emergency. Second, to provide regional support to national food security efforts, 

foster inter country partnership, regional integration and tackle regional food shortages 

through collective action. In addition, action plan on climate change to combat the impact 

of climate change on the south Asian region was adopted in July, 2008.580All these 

human rights instruments certainly will fill the legal and institutional gaps in protection 

of IDPs in the region.      

5. Developing Effective Regime for IDPs in Asian Region   

As stated earlier, unlike the other region such as Africa, the Asian region is very weak in 

terms of having regional laws for addressing the problems of IDPs. Asian region and 

especially the south Asian region has seen enormous increase in the number of 

displacement due to developmental projects, conflict and other human rights violations. 

Thus, it has required an urgent need for regional as well as domestic legislation on IDPs.  

The internal displacement issues need to be addressed not only by the international 

community but also at the national and regional levels. The problems of IDPs, unlike the 

refugee, need to be addressed by their own countries. Unfortunately, in many instance, 

where one of the key perpetrator responsible for their displacement is the state and it is 

also simultaneously, responsible for their care and support. In these situations, there is a 

necessity to have legal framework or the policy instruments at the regional level to 

address the problems of IDPs. Since the Asian region lacking legal instruments on IDPs, 

the present study examine the relevance of international and other regional human rights 

mechanisms to protect the Asian IDPs.  

The following section will analyse the existing international and regional law on IDPs 

and their relevance to the Asian region for improving the condition of IDPs.   

  

                                                             
579 Agreement on Establishing the SAARC Food Bank,  Accessed 12 October 2016, 
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580 SAARC (200 SAARC Action Plan on Climate Change  Accessed 12 October 2016,  URL: 
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5.1. Relevance of International Human Rights Regime    

The international human rights system plays an indispensable role in the protection of 

human rights. The most important role of the regime is to exert pressure on the national 

authorities to adopt human rights mechanism in their domestic jurisdiction.581 In fact, 

recently, the space of international law has enlarged many folds due to the acceptance of 

several international treaties and snowballing number of customary international law.  

The number of bodies which are in charge of human rights have also increased. Thus, 

these developments have a very positive impact on the region like Asia where there are 

no regional human rights mechanisms exist.582  

following way: 

  First, a UN body frequently adopts resolutions that concerns Asian states. The 

Security Council Resolutions are lawfully obligatory and can lead to approval, in 

fact, the Security Council in its resolutions has recommended for effective 

protection of IDPs.583 In addition, the judgments are passed by the ICJ which are 

obligatory on states that have acknowledged its authority which also trace upon 

the human rights law. The determinations which are accepted by the General 

Assembly or by the Human Rights Council however not legally binding. 

Nevertheless, they are important because no state likes to be condemned by the 

international community for their non-serious attitudes toward international 

human rights regime.584  

 Second, if we look at the means through which resolutions on Asian countries are 

constructed, it shows that the control of UN is prominent. Lately, even Burma has 

authorized visits of the UN Special Rapporteur in the country. It also, 

simultaneously, unlocked discourse with the international community.   

                                                             
581 Donne International Human Rights: A Regime Analysis." International Organization, 
40 (3) : p. 599     
582 Risse, Thomas, and Kathryn Sikkink (1999) "The Socialization of International Human Rights Norms 
into Domestic Practices: Introduction." Cambridge Studies in International Relations, 66: pp.  15-18  
583 Brookings Security Council Resolutions, Supra note  
584 Donnelly, Jack, Supra note, at 580 p. 602   
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 Third, the OHCHR has comprehensive activity and interaction with the national 

authorities has authenticated human rights to provide the examination of 

 The physical and thematic categorizations of the 

OHCHR negotiate with governments and civil society organizations. The reports, 

communications, letters and other documents which are published by OHCHR, as 

well as the public pronouncements and visits of the High Commissioner, all 

donate to employ continuous compression on states. The guidelines that are 

established by OHCHR, including those regarding NHRIs, have a straight impact 

on the legality and reliability of institutions. These institutions are recognized by 

states.  

 Fourth, interactions between OHCHR staff and civil society representatives are 

indispensable for documenting conditions and give supportive effect to reduce the 

risk of reprisals for the IDPs Finally, the bodies which are accountable for 

monitoring the application of treaties (treaty bodies) have an cumulative influence 

on Asian states.585  

Currently, there are ten such bodies. Those states that ratify or accede to a treaty bound to 

follow it and report on the implementation measures. The states also appear before the 

competent bodies to submit the report and answer the questions asked by the bodies. 

Treaty body members extant their conclusions and recommendations in the form of a 
586 The treaty body mechanism deliberated in detail in the 

chapter 6.  

Fifth, HRC special measures include autonomous experts in charge of specific countries 

and have a rising effect on the exercise of human rights in Asia. Subsequently, needs for 

special procedural visits are snowballing. Finally, the Universal Periodic Review (UPR) 

device was recognized by the Human Rights Council which applies to all states. The state 

sovereignty now no longer delivers protection from inspection. States are answerable for 

the way they endorse and guard human rights.  

                                                             
585 The Impact of the United Nations Human Rights 
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From the above analysis it can be determined that the speedy attention in 

imbedding international human rights regime plays a very imperative role in protection 

and promotion of human rights in the Asian region. The IDPs also get advantage out of 

this expansion.        

5.2. Relevance of Guiding Principles on IDPs  

Apart from the international human right regime, the wide acceptance of GPs at the 

international, regional and national level plays an important role in the Asian region as 

well.  At the international level, the UN General Assembly and Security Council 

resolutions have mentioned the GPs.587 In addition, the international organizations such 

as UNHCR588 and ICRC589 used the GPs in their work. In 2005, the world summit 

recognized the guiding principles as important international legal document on IDPs.590  

In addition, at the regional level, the Principles aided as a substance for the expansion of 

obligatory law on internal displacement. In Africa, the 11 states in the Great Lakes 

Region had accepted a Protocol in 2006. It obliged its member states to accept the 

Guiding Principles as a regional framework and integrate their requirements into 

domestic law.591 In 2009, 53 African states adopted the legally binding Kampala 

Convention, which came into force in December 2012.592 Its provisions, some of which 

are based on the Guiding Principles, oblige states to take concrete measures on the 

ground to improve conditions for IDPs. In addition to the above, the Principles are 

interpreted into national law. Since the late 1990s, a small but increasing number of 

governments to date, more than 20 countries have commenced to develop strategies and 

laws which are founded on the Principles and are straightly merged the Principles into 

their national laws.593  

                                                             
587  Ibid  
588 Diagne, Khassim, and Hannah Entwisle, (2008) "UNHCR and the Guiding Principles," Forced 
Migration Review,  31(1) : pp. 33-34 
589 ICRC (2006) ICRC Position On Internally Displaced Persons  Accessed 23 October 2016,  URL: 
https://www.icrc.org/eng/assets/files/other/2006_idps_en_icrcexternalposition.pdf   
590 Roberta Cohen, supra  note, at 587  
591 Great Lake Protocol, Supra note, 7 at p. 16    
592 African Union Convention, Supra note, 53    
593 Roberta Cohen, Supra note, 3 at p. 458 
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Unfortunately, though the GPs have been internationally accepted an effective framework 

for the IDPs, the Asian region failed to utilize its provision. The Asian region rejected the 

GPs because of the issues of the sovereignty and non-intervention into the internal affairs 

of the Asian countries.594 Today, Asian countries are hosting highest number of IDPs in 

the world and lacking legal framework on IDPs, causing enormous injustice to the plight 

of IDPs. Hence, the Asian region like the Kampala Convention and Great Lake Protocol 

must adopt regional convention on IDP in line with the GPs.       

5.3. Relevance of Kampala Convention :  

The Kampala convention fulfills the needs of regional legal mechanism of IDPs. The 

successes of this convention made the other regions to adopt their own conventions on 

IDPs. Some of the provisions of the Kampala convention directly address the problem of 

IDPs in the Asian region. For instance, the Convention advances the normative 

framework on internal displacement in significant ways by addressing the role of armed 

groups, who are in many instances major drivers of internal displacement.595 The 

Convention articulates the responsibilities of these groups without conferring legitimacy 

on them. In addition, its provisions on armed groups, makes important normative 

progress by addressing the responsibilities of the broader category of non-state actors. It 

may be involved in causing and responding to displacement, such as, corporations and 

other agents are involved in the development or business projects that force people from 

their homes.596  A further innovative dimension of the Kampala Convention is its strong 

focus on partnership between AU Member States, the AU Commission, international 

organizations, and civil society in support of improved protection and assistance for 

                                                             
594 Roberta C Statement Before the Asia Society on Internal Displacement in Bu  
Accessed 23 October 2016, URL:https://www.brookings.edu/on-the-record/statement-before-the-asia-
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IDPs.597 The focus on partnership was reflected in the negotiation process itself, with 

many of these actors that are contributing to consultations. Other innovative dimensions 

of the Convention include the incorporation of detailed provisions on durable solutions to 

displacement,598 

affected by the displacement.599  

Importantly, in the Kampala Convention, internal displacement is framed as an issue with 

critical humanitarian and development implications. The Convention makes a valuable 

contribution in clearly discussing the expectations of international organizations, and 

cilitate the work of international organizations. The Convention, 

obligation that is too easily overlooked.600 The Convention has sparked the interest of 

actors in a range of issues in the regions by highlighting different aspects of the Kampala 

Convention process that may be relevant for other regions considering standard-setting 

activities on internal displacement. It is important to learn lessons from both the Kampala 

Convention and Great Lakes Protocols.  

In addition, the Kampala Convention exemplifies the value of regional standards by 

taking a broad approach that tackles different stages and causes of displacement. This 

facilitates the engagement of states with a wide range of domestic circumstances. It also 

underscores the importance of planning for internal displacement even in stable states 

that do not currently face conflict. In considering all the issues which are discussed 

above, it can be concluded that the Kampala convention provides an effective model for 

the Asian region to address the problems of IDPs. Apart from international and regional 

legal instruments influence on Asian region, the effective utilization of existing 

                                                             
597 Chaloka Beyani (2006)"Recent Developments, The Elaboration of a Legal Framework for the Protection 
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598IMDC (20  Accessed 9 October 2016,  URL: 
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institutions such as national human rights institutions for the protection of IDPs is also 

viable option.             

5.4. National Human Rights Institutions in Asia 

The National Human Rights Institutions (NHRI) are recognized by the national 

government to promote and protect human rights within their nationwide jurisdictions. 

There are many countries within the Asia-Pacific region which established NHRI. 

Though, the establishment of human rights commissions is a step in the right direction for 

developing human rights regimes, the critics of governmental interference in these human 

rights institutions have compelled to frame an international regulation.601   

The NHRIs have a range of responsibilities and the most important responsibility 

includes the receiving complaints of human rights violations that breach national laws.602 

In addition, the NHRIs also conduct programs of community awareness, understanding of 

human rights, review national laws to ensure that they are consistent with international 

human rights standards. The NHRI plays a very important role in promoting and 

fulfills the gap in human rights regime especially in Asia. As NHRI as a domestic human 

rights body will understand the ground reality as well as effectively preventing human 

rights violations in their respective countries. Apart from the initiatives which are 

mentioned above there are other regional initiatives that are also playing important role in 

creating Asian regional human rights mechanisms. In fact, the human rights NGOs have 

also played an important role in the expedition for human rights instrument to defend 

human rights in Asia. Hence, the actual utilization of NHRI to address the problems of 

IDPs is required immediately.    

In addition to the aforementioned legal measures for improving the condition of IDPs, 

there are other possible solutions for better protection of the IDPs: 

                                                             
601 UN Human Rights Council, Activities of the Global Alliance of National Human Rights Institutions in 
accrediting national institutions in compliance with the principles relating to the status of national 
institutions for the promotion and protection of human rights (Paris Principles), 15 July 2016, 
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First, political will of governments is very important to deals with the internal 

displacement situation. This is because since internal displacement is the subject of state 

and national government, hence they have the primary responsibility and international 

role always come secondary so the government should not ignore the suffering of 

uprooted people.603  

Secondly, the role of regional organization is very important, in the African region as 

stated earlier. There is a strong regional human rights mechanism that exists so as to deal 

with the situation of human rights violation and African region. .604 In comparison with 

the Africa, Asian region has very weak human right regime so in this situation the Asian 

regional organization such as ASEAN and SAARC must assume greater responsibility 

providing protection to IDPs.605   

Thirdly, addressing displacement is a humanitarian as well as development issue should 

be considered as equally important. This is because humanitarian assistance must be 

delivered while other is more sustainable solution that needs to be explored, that allow 

communities to be self-reliant. In addition, the response to displacement should not only 

involve humanitarian agencies but also consider developmental approach such as provide 

land or property to the displaced, providing documents and so on.606  

Fourthly, in order to find solution to the problems of IDPs the states must advance 

effective regional cooperation. This would include addressing root causes in country of 

origin, providing more opportunity for local integration and the strategic use of 

resettlement and also state must involve partnership with civil society to achieve this.607   

Finally addressing the problems of IDPs is responsibility of all stakeholders involved in 

identifying and addressing the root causes or responding to displacement and must not be 
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displacement in the Asia- URL: http://aprrn.info/wp-content/uploads/2015/12/Root-causes-
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607 Ibid, at p. 88    



138 
 

sidelined as a state or local community responsibility, so the regional co-operational or 

regional mechanism is very much essential to bring real change in the life of displaced 

people.608     

6. Conclusion         

In comparison to the African region, the Asian region despite having almost an equal 

number of IDPs has no protection mechanism. In fact the Asian region hesitates to 

implement the international legal instrument on IDPs in the region due to sensitivity 

towards the issues of sovereignty. In the absence of a protection mechanism IDPs have to 

rely on international human rights instruments to which most of the Asian countries are 

parties.  

The growing interest of the Asian countries in the international human rights regime and 

the evolving human rights mechanism in the ASEAN and SAARC brings the hope of 

improving the condition of IDPs in the Asian region. for the lack of separate legal 

protection is the key obstacle for IDPs to access their fundamental human rights. 

Therefore States should develop their national laws and policies so as to address their 

problems. Further states must advance their regional cooperation. This would include 

addressing the root causes in countries of origin, providing more opportunities for local 

integration and the strategic use of resettlement. States must in partnership with civil 

society try to give effective protection to IDPs.    

 

*************** 
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Chapter VI 

Humanitarian Assistance and Protection of Internally Displaced 
Persons: Role of International Institutions 

1. Introduction  

Internal displacement occurs during violent and complex crises.609 Such emergencies 

require multidimensional responses including humanitarian, human rights, socio-

economic development, protection, assistance and cooperation from various actors 

nationally and internationally.610 There is no one particular institution that is responsible 

for addressing the problems and needs of IDPs. Additionally, the scale and dynamics of 

such extremity are usually beyond the capacity of one single agency. 

 It was realized that such stalemates in the internal displacement, require action by 

multiple organizations even beyond the United Nations systems, counting human rights, 

humanitarian, and development agencies, as well as national authorities. Indeed there is 

an urgent need for joint collaboration and coordination among these organizations.611 

Organizational collaboration requires teamwork that has had to be based on various 

mandates, expertise and operational capacities involving range of actors to guarantee a 

inclusive response. Although a collaborative system within UN was initially set up to 

address the crisis it was not well coordinated due to lack of clearly defined 

responsibilities.612 To bridge the gaps and maintain coordination, the Inter Agency 

Standing Committee (IASC) broadly reformed the structure and adopted a cluster led 

approach.613  

                                                             
609 Global Protection Cluster (2010), Handbook for the Protection of Internally Displaced Persons, 
Accessed 25 October 2016, URL: http://www.refworld.org/docid/4790cbc02.html    
610 UN High Commissioner for Refugees (2000), Forced Migration and the Evolving Humanitarian 
Regime, 5 July, Working Paper No.20, Accessed 25 October 2016, URL: 
http://www.refworld.org/docid/4ff5860e2.html     
611 Sheridan, Laura ME. (1999) "Institutional Arrangements for the Coordination of Humanitarian 
Assistance in Complex Emergencies of Forced Migration," Georgetown Immigration Law Journal, 14 (4) : 
p. 941  
612 Charny, Joel R. (2005) "New Approach Needed to Internal Displacement." supplement, Accessed 2 
November, 2016   URL: 
http://www.fmreview.org/sites/fmr/files/FMRdownloads/en/FMRpdfs/FMR24/IDP%20Supplement/08.pdf.    
613 McNamara, Dennis. (2006)  "Humanitarian Reform and New Institutional Responses" Forced Migration 
Review, pp. 9-10 Accessed 2 November, 2016, URL: 
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The cluster led approach ensures better guidance and responsibility in main segments 

where gaps in humanitarian response have been recognized.614 It is aimed at ensuring 

partnerships among humanitarian agencies, human rights and development agencies. 

Both systems operate at global and country-levels and are applied to crises in natural 

disasters and complex emergencies.615Under this approach, agencies will be held 

accountable for specific aspects of the humanitarian response at the national and global 

levels.616 Response by agencies is no longer a choice, but rather an obligation. Hence the 

Humanitarian Coordinator in the field had a specific agency to organize the relevant 

relief during crisis.617 It is hoped that such an approach will not only improve 

predictability, timeliness, and effectiveness but will also strengthen collaborative 

approaches which already exist with enhanced accountability. In addition, the 

international NGOs, civil society organizations and the character of national human rights 

institutions are very much vital.  

The chapter is containing five sections. Section 2 deals the role of UN and other 

humanitarian organizations in providing assistance to IDPs. Section 3 analyses the 

effectiveness of UN Collaborative Approach in providing protection to IDPs. Section 4 

identifies the role and responsibility of different humanitarian organization towards IDPs 

under UN Cluster Approach. Final section concludes the chapter.         

2. UN and other International Agencies   

 As the number of the IDPs have increased at the global level, there is a gap in the 

existing system for providing protection and assistance. The international community has 

started showing interest by taking responsibility of IDPs, whenever the concerned 

governments are incapable or unwilling to convey their tasks.618 Since no single 

international organization existed for IDPs, an initiative was made involving a wide 

                                                             
614 Tim Morris, (2006) "UNHCR, IDPs and Clusters" Forced Migration Review 25 : pp.  54-55 Accessed 2 
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spectrum of organizations that took accountability for giving support and protection to 

the internally displaced within the restrictions of their mandates.619The process started 

recommendation assigned the United Nations Resident Coordinators the task of 

coordinating assistance to IDPs in the crisis field.620   

 The post of the Emergency Relief Coordinator (ERC) was responsible for improving the 
621The ERC who is also the 

United Nations Under-Secretary for Humanitarian Affairs is accountable for the 

organization of inter-agency humanitarian act throughout multifaceted crises and natural 

disasters. Other duties related to the above functions included advocating for protection 

and assistance, assembling political and economic funding as well as updating the 

Security Council and appealing with governments, humanitarian agencies, and other 

relevant actors.622The Inter Agency Standing Committee (IASC) was established in 1992 

a year after the creation of the post of ERC with the aim of supporting his work.623 The 

major United Nations and non-United Nations humanitarian, human rights and 

development partners, NGO cluster groups and the Red Cross or Red Crescent 

Federations. Its main role was to formulate policies, advocate and ensure coordinated and 

effective humanitarian responses to complex emergencies and natural disasters.624  

The existing cross cutting areas where clusters are set up depend upon capacities needed 

to respond to the internally displaced. These clusters widely differ depending on the 

, if food is predominantly needed, which immediately 

requires the attention of the World Food Programme (WFP), In other circumstances 

                                                             
619 Ibid, at, p. 8 
620 Francis M Deng, (1994) "Internally Displaced Persons: Report of the Representative of the UN 
Secretary-General, Mr. Francis Deng. Commission on Human Rights, January 1994." International Journal 
of Refugee Law,  6(2) : pp. 291-292       
621 Catherine Phuong (2005), "The Office of the United Nation High Commissioner for Refugees and 
Internally Displaced Persons" Refugee Survey Quarterly, 24 ( 3) : p. 71      
622 IASC Handbook for the Protection of IDPs     
623 Ibid    
624 Brookings Institution Refugee Policy Group on Internal Displacement   
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into the picture. During the humanitarian crisis situations the UNHCR will be encouraged 

to provide support.625 

other than IDPs affected by conflicts and disasters are protected by UNHCR or OHCHR 

UNHCR and during disaster under The International Organization of Migration (IOM). 

The UNDP addresses the early recovery as by the cluster-led approach. Technical areas 

such as emergency shelter are addressed by UNHCR and International Federation of Red 

Cross and Red Crescent Societies (IFRC) contingent upon whether the displacement is 

taking place due to conflict or disaster. Other technical areas such as health, water and 

sanitation, nutrition, education and agriculture are covered under WHO, UNICEF, Save 

the children and FAO respectively. Common services such as logistics and emergency 

telecommunications fall under WFP and UNHCR. Food and refugee sectors are covered 

by WFP and UNHCR respectively.     

2.1. UN Representative of the Secretary General on IDPs    

 The international community has taken significant steps in constructing a framework for 

the protection of IDPs. The first development in this regard was the creation of the post 

of Representative of the Secretary General (RSG) on IDPs attended by Francis M Deng 

(1992-2004), Walter Kälin (2004-2010). Chaloka Beyani, a professor at the London 

School of Economics, is currently the Special Rapporteur on the Human Rights of IDPs, 

appointed in November 2010.  

contain: propagating respect for human rights 

of IDPs; having negotiation with governments, non-governmental organizations, and 

other actors; consolidating the global approach to internal displacement; and 

es 

have encompassed monitoring internal displacement globally, tasking country missions, 

creating dialogues with governments, collaborating with inter-governmental, regional and 

non-governmental organizations and creating endorsements to progress international and 

regional institutional arrangements. He is also responsible for assessing international 

                                                             
625 T Morris, Supra note, 614 at, p. 55   
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legal protection, as well as publishing reports on which governments, the Commission, 

General Assembly and international organizations are expected to act.626The RSG 

basically focuses on advocacy for IDPs, setting global protection standards, and creating 

endorsements to prove that how to make the existing instruments applicability more 

effective. These responsibilities are mostly to enable means of measuring the degree to 

which protection, assistance and development requirements of IDPs are recognized 

worldwide. Additionally, during such missions the conversations that take place are later 

rise national and international 

consciousness about those issues which need urgent attention627 Lastly, the findings 

provided to the office of the RSG with advocacy tools and a platform to solicit support 

from IASC helps in implementing the recommendations.628       

2.2. UN High Commissioner for Refugees (UNHCR)  

The UNHCR was established for providing humanitarian assistance and protection to the 

refugees who were compellingly banished due to the Second World War. Though, the 

ugees as its main mandate, 

over the period of time, the mandate of UNHCR was extended to the situations of the 

IDPs as well. In this context, to understand role of UNHCR in assisting and protecting 

lution as well as paradigm shift 

in its work towards the protection of IDPs.     

2.2.1. Origin and Mandate   

In the first session of the UNGA, the problems of refugees were considered as one of the 

top priority of the new organization. The steps were taken in the UN, led to the creation 

of UNHCR in 1951 as a subsidiary organ of the UNGA under the article 22 of the UN 

                                                             
626 Abebe, A. M. (20

International Journal of 
Human Right, 15 ( 2) : pp. 290-291   
627 Catherine Phuong, Supra note, at p. 18  
628 Abebe, A. M, Supra note, 369 at, p.32  
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Charter.629 The key purpose of the UNHCR is to give global protection and promote 

lasting resolution to the difficulties of refugees630.    

The UNHCR has a mandate, as per the article 6 of the statute, states that the UNHCR 

mandate covers persons who qualify for refugee status under the definition of the 1951 

Convention .631 

and limited only to statutory obligations having limited scope for expansion.632 In 

contrast to the above provision, article 9 provides for the expansion of the mandate with 

two condition, i.e. first, the endorsement of the UNGA and second, the accessibility of 

endowment for assistance and protection to the refugees.633  

Although, the UNHCR had an explicit mandate for the refugees but there are situations 

where some refugees like people have remained outside the mandate. There exists a gap 

between the definitional criteria for the refugees and the real crisis situation faced by the 

people who do not fit to the category of refugees.634 To address this problem the UNGA 

who do not fall under exactly statutory competence.635  

In addition, the General Assembly Resolution, 2958 (XXVII) of 1972,  by which 

UNHCR was commended for its well-organized function in the management of relief and 

relocation process of refugees and other displaced peoples in Sudan.636  The concept of 

humanitarian needs. Thus, it was able to include other people such as returnees, stateless 

                                                             
629 The Article 22 of the UN Charter provides that The General Assembly may establish such subsidiary 
organs as it deems necessary for the performance of its functions.   
630 UNHCR, Charter 1 
631 Amy  Slaughter (2011) UNHCR and The  Protection Mandate  URL: 
http://www.worldpoliticsreview.com/articles/7809/unhcr-and-the-protection-mandate   
632Phuong, Supra note, 37 at p. 15 
633 UNHCR Charter, Article 9  
634 The internally displaced persons also called as internal refugees also face the same situation like the 
refugee but the only difference between them is the border, refugees who cross the border can apply for the 
refugees status and internally displaced persons remain within the boundary of their own states so 1951 
Refugee Convention definition disqualifies these internal refugees under the mandate of the UNHCR. Also 
see, David Lanza sion on Reinvention? Dilemmas and Debates in the context of UNHCRs 

Journal of Refugee Law, 21 ( 2) : P. 192      
635 Ibid, at, p. 195   
636 UN General Assembly, ( e  A/RES/2958, 
Accessed 12 November 2016, URL: http://www.refworld.org/docid/3b00f1b634.html    
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persons, and IDPs. By expanding the mandate of the UNHCR, it was able to address the 

will also cover not only refugees who fall under the 1951 Convention but also IDPs, 

returnees and stateless persons are also included in mandate.637    

 

gradually changed according to the incessant varying  character of humanitarian crises. 

The agency became more prominent in the 1990s after involving itself with humanitarian 

activities in countries such as Somalia, Iraq, Balkans as well as Liberia, and other states 

in Africa.638 The UNHCR was seemed to be well equipped to deal with IDPs because of 

its protection expertise and its operational experience which was regarded as the best 

means by which the international system could guarantee a supplementary reliable and 

answerable response to the needs of people in conflict zones.639  

There is a major similarity between groups of IDPs and refugees especially with regard to 

the causes and significances of their displacement and humanitarian needs.640This 

operational and needs-based similarity is recognized by the UNHCR Statute article 9, 

which is the legal basis for the U

the High Commissioner under UNGA, while working with refugees may also engage in 

other activities, inside the restrictions of the resources placed at (his or her) disposal.641 

A sequence of General Assembly Resolutions has recognized specific 

humanitarian know-how and invigorated its participation in circumstances of internal 

displacement. An additional important contributing factor was UN General Assembly 

                                                             
637 UNHCR's Mandate For Refug  Accessed 5 November 2016, URL: 
https://emergency.unhcr.org/entry/55601/unhcrs-mandate-for-refugees-stateless-persons-and-idps   
638 Catherine Phuong,  (2006), "The International Protection of Internally Displaced Persons" New York: 
Cambridge University Press, p. 12   
639 Catherine Phuong (2005), "The Office of the United Nation High Commissioner for Refugees and 
Internally Displaced Persons" Refugee Survey Quarterly,  24 ( 3) : pp. 75-77  
640 Ab Refugees and Internally Displaced Persons: Examining Overlapping Institutional 
Mandate of the ICRC and the UN High Commissioner for Refugees", Singapore Journal International 
Law, 7: pp. 246-248     
641 Onder ving Role of the UNHCR: Should the Conventional Role of the 

Ankara Law Review,  5 (1) : pp. 101-102 
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resolution 48/116 (1993)642 became an impor

IDPs along with article 9 of the UNHCR Statute that delivers the lawful base to 

act on behalf of the IDPs.643 

It should be noted that according to the criteria adopted in 1993 at the General Assembly, 

regar It was specified that consideration must be 

made for the agency to assume primary international responsibility for IDPs only when it 

has overt link with the refugee functions. This precisely tangled those situations where 

refugees were mixed with IDPs or where there was a noteworthy danger involved that 

IDPs would ultimately become a refugee problem.644In addition to advocating issues and 

mobilizing support for IDPs, the UNHCR provides protection and assistance. UN 

Secretary General and other competent principal organs of the United Nations authorized 

particular state must be obtained. There are other parties involved in the conflict they 

might have to be taken into consideration.645  For effective operation, therein addition, 

there has to be clear set of degrees of responsibility and accountability. Availability of 

resources to carry out such operations is indispensable.   

The nature of UNHCRs involvement varies depending on the phase of the displacement. 

Its intervention depends upon the degree to which displacement is linked to refugees 

problems; also the complementarity of the mandate and expertise of other UN agencies 

contemplating in an area Political and operational environment such as security issues 

dictate or restrict UNHCR activities. Therefore, it is required to recognize the importance 

of co-operation and collaboration among UN agencies as well as the Emergency Relief 

coordinator (ERC) and other relevant government and nongovernmental organizations 

(NGOs) to work effectively for IDPs and other refugee problems.  

                                                             
642 UN General Assembly, Office of the United Nations High Commissioner for Refugees, 24 March 1994, 
A/RES/48/116, Accessed 8 November 2016, URL: : http://www.refworld.org/docid/3b00f2151c.html  
643 Ibid, UNHCR Charter, Article 9   
644 Such situations include circumstances where IDPs are present or are returning in same areas as refugees, 
or areas in which refugees are expected to return, also see, Ahlbrandt S (2004) 
International Protection of Internally Displaced Persons: The case of Rwanda  2nd ed. Working Paper 
04/01,  Graduate Institute of International Studies, Geneva  
645 IASC, Handbook   
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The UNHCR has tried to achieve this objective through international presence, 

monitoring as well as interventions and other assistance attempts. Particularly, in the case 

of Africa, UNHCR has been involved with IDPs in post-conflict reintegration operations 

for returnees. It is also involved in protection of mixed populations of returnees 

comprised of other forced populatio

hardship, critique or even hesitation on the part of the agency itself.  

2.2.3. Critique of UNHCR  

effect of its policies and actions on asylum regime. Critics of UNHCRs state that a 

broadened -
646 In addition, scholars opine that the 

UNHCR increased interes -

states to curb refugee influxes.647 In addition, the UNHCR is also criticized for being an 

agent who expands the interests of West, nevertheless, today UNHCRs is a leading 

organization that provides assistance to IDPs.     

2.3. International Committee of the Red Cross (ICRC)   

It was established in 1863 to support and provide safety to the victims of violent 

conflicts. It initially focused on wounded soldiers but over the period of time, it has 

extended its activities to cover all victims of armed conflict. Interestingly, unlike the 

other humanitarian organization the works of ICRC move in two directions: first, the 

operational nature, i.e. to help the victims of armed conflict and other situations of 

violence. Second, the ICRC activities also involve promoting and developing 

                                                             
646 Michal Barutciski, (2002  International Journal of 
Refugee Law, 14 (2): p. 367 Also see, B. S. Chimni (2009), "The Birth of a Discipline: from Refugee to 
Forced Migration Studies," Journal of Refugee Studies, 22 (1) : pp. 11-13      
647 B. S. Chimni (1998) The Geopolitics of Refugee  Journal of Refugee 
Studies 11(4): pp. 350-374. Also see, Michael. Barnett (2001) "Humanitarianism with a Sovereign Face: 
UNHCR in the Global Undertow." International Migration Review, 35 (1) : p. 247  
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international humanitarian law.648 In fact, this dual nature of ICRC distinguishes it from 

international humanitarian organization.  

2.3.1. Principles and Mandate of ICRC 

The work of ICRC also guided by seven fundamental principles. These principles are 

humanity, impartiality, neutrality, independence, voluntary service; unity and universality 

are enshrined under the ICRC statute. Moreover, among the seven principles the first 

three which set out below are those most commonly cited by the ICRC and specifically 

mentioned in its mission statement.649 These are, first, Humanity: this principle is the 

most important among the other humanitarian principles because it is founded on the 

principle of respect for the human being which has become the main brainchild of ICRC 

work. Second, Impartiality: it rejects any form of discrimination and call for equal 

treatment for people in distress. In fact, with this principle, ICRC provides aids by 

prioritizing the degree of urgency. Third, neutrality: 

trust by not taking side in hostilities or disagreements of a political, racial, religious or 

ideological nature. The ICRC is consequently autonomous of national and international 

politics, interest groups and any other entity that may have some connection with a 

situation of violence.  

Though the mandate of the ICRC does not impose obligation on it to give humanitarian 

 humanitarian response is guided by 

the degree of vulnerability and the essential needs of all people affected by armed conflict 

including IDPs.650 Therefore, the aim to protect and assist IDPs naturally finds at the core 

of the directive and functions

of the fact that the armed conflict is one of the major cause for displacement and this 

leads to the violations of the international humanitarian law.651 Hence, in these 
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2016, URL: https://www.icrc.org/eng/assets/files/other/icrc_002_0963.pdf  
649 Hantos, Janos. (1990) "The Fundamental Principles are vital to the unity of the International Red Cross 
and Red Crescent Movement." International Review of the Red Cross, 30 (275) : pp. 86-88   
650 The Mandate of The International Committee of The Red Cross for the Protection  
o Refugee Survey Quarterly,  24 (3) : pp. 85 86  
651 Yves Sandoz (1998) "The International Committee of the Red Cross as Guardian of International 
Humanitarian Law." Accessed 16 November 2016, URL: 
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circumstances, it is inevitable for the ICRC to intervene into the situation of internal 

displacement to provide humanitarian aid.  

 

placed in an extreme vulnerable situation.652 Further the 

ICRC realizes that that the civilians who are the victims of armed conflict including IDPs 

must get protection and assistance.653 Unlike the other international organization, the 

ICRC follows the principles of impartialities in its all kinds of humanitarian activities, 

thus, it avoids categorizations of the victims of armed conflict and instead prefers them in 

terms of their vulnerability and specific needs.654       

Red Cross movement maintains that the key duty is to give protection and assistance to 

IDPs is with the state governments. ICRC mandate encourages and supports the state 

governments to find a comprehensive and appropriate solution to the problems of internal 

displacement.655 This includes the effective utilization of the existing international and 

domestic legal provisions.656   

2.3.3. ICRCs Protection and Assistance to IDPs   

There are two different phases through which ICRCs provide humanitarian assistance and 

protection to IDPs: First phase, starts immediately after the people displaced because of 

the conflict or other similar situations which violates the international humanitarian law. 

During this stage, the IDPs are in most vulnerable situation and in desperate need of 

assistance and protection. Thus, ICRC addresses the needs of IDPs as well as prevents the 

violations of international humanitarian law.657  

                                                             
652 International Committee of the Red Cross, (2006), ICRC Position on Internally Displ
Accessed 10 November 2016, URL: http://www.refworld.org/docid/46e943710.html, pp. 2-3  
653 Max Furrer, Supra note, at 650, p. 87  
654 ICRC Position on Internally Displaced Persons, Supra note, at,  652 at p. 4    
655 Lavoyer, Jean-Philippe. (1995)"Refugees and Internally Displaced Persons International Humanitarian 
Law and The Role of the ICRC," International Review of the Red Cross, 35 (305) : p. 170     
656 Aeschlimann, Alain.(2005) "Protection of IDPs: an ICRC View." Accessed 10 November 2016 URL: 
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Second phase, begins when the IDPs are displaced from their home and cannot come 

back to the places of their origin because they might face the threat to their life.. In this 

circumstances, the ICRC as per the fundamental principles, handovers the responsibility 

of welfare of IDPs to state authorities. In fact, most of the situations the ICRC compelled 

to work for IDPs due to the unwillingness of some states to protect their population based 

on the grounds of religion, ethnicity, race, gender, sect and ideology.658 In the second 

phase of displacement, there are some specific issues affecting IDPs. It includes, the IDPs 

remained the target of armed conflict and it lead to further worsening of their condition. 

The lack of identity documents further aggravates their situation as their access to health 

care, education and employment is severed. In this context, women, children and elderly 

people are the most vulnerable section.659  

2.4. UN Treaty Body Mechanism    

The Human Right Bodies are committees of independent experts that examine 

application of international human rights treaty.660 These treaty bodies seek reports from 

countries regarding their implementation of the treaty provision. In addition, these treaty 

bodies assess and give comments regarding the compliance of treaty provisions.661 A 

state when it becomes party to a human right treaty, it has to implement the provision of a 

treaty but also to submit report in accordance with the compliance of treaty obligation. 

There are several treaty bodies: First, Human Right Committee (HRC) which displays the 

execution of the International Covenant on Civil and Political Rights (ICCPR).662  

Second, the Committee on Economic Social and Cultural Rights (CESCR) that assesses 

the obedience with the International Covenant on Economic Social and Cultural Rights 

                                                             
658International Committee of Red Cross  ICRC Protection policy  Institutional  Accessed 
20 November 2016, URL: https://www.icrc.org/eng/assets/files/other/irrc-871-icrc-protection-policy.pdf   
659 Kellenberger, Jakob, Supra note, at 57 p. 483  
660 OHCHR 
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http://www.faithbasednetworkonwestpapua.org/userfiles/files/ishr_simple_guide_to_the_un_treaty_bodies
%5B1%5D.pdf.  
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(ICESR).663 Third, the Committee on the Elimination of Racial Discrimination which 

inspects the acquiescence of the International Convention on the Elimination of all forms 

of Discrimination.664 Fourth, the Committee on the Elimination of Discrimination against 

Women which scrutinizes agreement with the Convention on the Elimination of all forms 

of Racial Discrimination against Women and receives distinct grievances from state 

parties.665 Fifth, the Committee against Torture which leads the implementation of the 

Convention against Torture and other Cruel Inhuman or Degrading Treatment receives 

message linking to state parties.666 Sixth, the Committee on the Right of Child which 

checks the compliance with the Convention on the Right of Child.667 Seventh, Committee 

supervises the operation of the International Convention 

on the Protection Right of all Migrant Workers and members of their family.668 Eight, 

Committee on the Right of Person with Disability receives distinct obedient against state 

parties to the Optional Protocol to the convention.669 Ninth, the Committee on Enforced 

Disappearance measures application of the International Convention for the Protection of 

all people from Enforced Disappearance, reflects individual grievances from state 

parties.670 

The treaty bodies are one of the prime mechanisms for protection of IDPs. Firstly, it often 

receives complaints from an individual whose right has been violated. The IDPs who are 

suffering from human rights violation by the state can submit their complaint to 

independent committee of experts, established by each treaty. The expert committees 

after examining the complaint, recommend that the state should comply with the treaty 

provision in case of human rights violation.671 Secondly, the committee makes comments 

to make concluding observations, thus, treaty bodies strengthen the right of IDPs. For 

example, the Human Rights Committee describes 
                                                             
663 Ibid,  
664 Ibid,   
665 Ibid  
666 Ibid  
667 Ibid  
668 Ibid  
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671 Human Rights Implementation Centre, -Up and Implementation of Decisions by Human 

,  Accessed 25 November 2016 URL: http://www.bris.ac.uk/media-
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the right of everyone to an adequate standard of living for himself and his family, 

including adequate food, clothing, and housing and to continues improvement of living 

condit

often deprived of basic essentials such as food, house, and other related problems.672  

The Committee on Economic, Social, and Cultural Rights also reveals the importance of 

educational right of IDPs.673 The Committee on Right of Child shows the need of 

educational right for displaced children. In addition, the committee also endorses the state 

to place displaced children in school.674 The Committee on the Elimination of Racial 

Discrimination provides the obligation of state parties to perceive the principles of non 

refoulement  so that the IDPs must not be compellingly returned to their own place.675 In 

addition, the committee also throws light on the property rights of IDPs, contribution in 

public matter, and obtains reintegration support 

mechanism makes important contribution for the protection and assistance for IDPs.     

6.2.4. Office of the Coordination of Humanitarian Affairs (OCHA)   

The OCHA was created in 1997 to replace the Department of Humanitarian Affairs. The 

OCHA is led by an Under Secretary General for Humanitarian Affairs who is also the 

UN Emergency Relief Coordinator (ERC).676 The head of OCHA has the duty for 

organizing humanitarian agencies that are suggested by the leader of the inter-agency 

standing committee so that major humanitarian bodies can be brought together. The 

Under-

humanitarian issues, she suggested a very indispensable involvement between the 

humanitarian community and the inter-governmental organ of the UN.      
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An important function of OCHA is to bridge the gaps among the existing humanitarian 

organizations and their institutional mandates. For instance, the ERC is responsible for 

organizing the protection of IDPs while OCHA is encouraging the operative submission 

of the guiding principles on internal displacement, instantaneously, the issues of IDPs is 

standing item on the agenda of the IASC working group.677   

2.5. Office of the High Commissioner of Human Rights (OHCHR)   

The main activities of OHCHR are to provide advisory service and technical assistance to 

countries for strengthening their national institutions for the protection of human rights. 

The OHCHR is unique as it brings the attention of all sectors of UN activities on the 

internal displacement onto single platform.678 In addition, it gives managerial backing to 

the mandate of the special representative on IDPs and subsequently, has to guarantee that 

all human rights organs pay consideration to IDPs issues.679 Apart from the above 

in the concerned country to provide the protection to IDPs.680 The office also provides 

advisory and technical service in the specific project targeted at IDPs.       

 

The UNICEF is a development agency and its mandate imposes obligation on the agency 

to provide basic health care, nutrition, water and sanitation to children all over the world. 

The role of agency is to protect the interest of children who are internally displaced681 It 

is proven fact that the most vulnerable section of IDPs are children and they are the 

majority in numbers in any conflict-ridden country, for example, recently, it is very much 

visible in countries like Iraq and Syria where millions of children died because they were 

addressing the internally displaced children. Although, unlike the other organizations, 

                                                             
677 Ibid,  
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679 Ibid, at p. 307    
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initially UNICEF was reluctant to address the issue of IDPs.682 Blatantly, the UNICEF 

rson 

in need. The agency views that by creating a separate category of IDPs would amount to 

discrimination against those who are not displaced. However, this position of UNICEF is 

now modified and the agency has developed a number of comprehensive policies and 

programs for IDPs.683  

ity contains appropriate operation of the convention on 

the rights of child, straight involvement with the government, steady reporting on the 

state of affairs of internal displacement.684 In addition, the UNICEF also involved in 

protecting the children from physical, psychological and social violence. For doing this, 

UNICEF has taken a number of initiatives such as field visits to number of countries on 

behalf of IDPs.685 The UNICEF has even assisted in enlisting of the on field practice in 

internal displacement condition by fetching in both the emergency and development work 

for the effective protection of IDPs.686  Thus, after expanding its activities and functions, 

now the UNICEF has become one of the most active agencies in the field of internal 

displacement.  

2.7. United Nation Development Program (UNDP)   

UNDP has an significant role in the actions of development and resettlement of 

IDPs.687  

necessary wherever the target-ability of IDPs fades. Particularly, by with the initiative of 

collaborative actions to make several intervention to assure that the development 

functions and events are widely coordinated with relief; guarding the development of the 

communities that are displaced; launching the rehabilitation activities in the displaced 
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685 Mahalingam, Subajini, Geeta Narayan, and Esther van der Velde, (2002) "The Rights of Internally 

 Refuge: Canada's Journal on 
Refugees,  20 (2) :  p. 34  
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communities to enable their sustainable reintegration and;  by giving indigenous capacity 

building mechanisms to backing and allow them to take an vigorous role in the 

reintegration and resettlement.688  

In addition, UNDP as a development agency, focuses upon the reintegration programs 

and it links them with the relief programs which are lacking in the other international 

humanitarian organizations.689 In addition, the UNDP activities also hinges on the 

concerns of governance, development, human rights consciousness to discourse the origin 

of displacement situation.    

2.9. World Food Program (WFP)     

The activities of WFP concentrate on the food distribution and rehabilitation for the 

vulnerable people. In fact, it is one of the largest organization that gives food to the 

marginalized people and the ones displaced.690 It plays a prominent role in assisting the 

IDPs. In addition, it also examines a detailed analysis of its programs of food aid to IDPs 

which ultimately consolidates the WFP policy and strategy framework.691   

The WFP is now playing a crucial role in alleviation of hunger of vulnerable people at 

world level. Though, the agency is effectively providing food to the distressed people, 

during certain situations agency fails to protect the interest of people. It was criticized for 

not focusing on the protection aspect of its program.692To address this criticism, a number 

of protection initiatives were undertaken and the most important initiative was the 

monitoring of the food distribution and its channels.  

2.10. World Health Organization (WHO)  

The World Health Organization provides unique and pertinent support to state authorities 

to reinforce health services as well as to improve the health care for the general 
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population along with IDPs as well. The Constitution of WHO mandates also to provide 

or assist health services and facilities to special groups.693  Normally, it does not give 

access to health care directly rather it functions with the support of local and global 

health care agencies.694 Since it has the strong organizational base, WHO can involve 

itself with provision of assistance at various phases such as the emergency phase, where 

it participates in the assessment of the health condition of country or region. It also 

identifies the health needs of IDPs and bring them to the consideration of national 

authorities, other UN agencies and the donor community. It can also give technical 

assessment and expertise that can provide as a foundation for the shield of IDPs either to 

the national authorities or the international community.695 WHO also nurtures and 

enables the participation of national authorities in the delivery of health care to IDPs.696 

Lastly, when the integration phase approaches, WHO along with other actors such as UN 

agencies and state institutions and NGOs to safeguard those IDPs are reintegrated. It also 

ensures that they are provided with the equal structure of health aids as any other sections 

of the populations gains in a country.697  

2.11. International Organization for Migration (IOM)     

In comparison to other international organizations, the role of IOM is very distinct in the 

area of humanitarian organization as it is not a part of UN but it is often involved in 

humanitarian assistance to IDPs. It is an intergovernmental organization with the 
698  

                                                             
693 W. Courtland Robinson, (2010) Chapter 6   in Walter Kalin, 
Rhodri C.Williams, Khalid Koser, and Andrew Solomon, Incorporating the Guiding Principles on Internal 
Displacement into Dome  The 
American Society of International Law,  Accessed 2 December 2016 URL: https://www.brookings.edu/wp-
content/uploads/2016/06/0119_internal_displacement_Ch6.pdf  pp. 207-210    
694 World Health O WHO and Health Authorities expand health services for IDPs in 
Hasansham Camp ,  URL: http://reliefweb.int/report/iraq/who-and-health-
authorities-expand-health-services-idps-hasansham-camp   
695 Susan Martin, Supra note, 678 at p. 302  
696 WHO,  Supra note at, 694  
697 Ibid   
698 International Organization for Migration (2002)  
Mc/Inf/259, Eighty-Fourth Session, Accessed 5 January 2017,  URL: 
https://governingbodies.iom.int/system/files/jahia/webdav/shared/shared/mainsite/about_iom/en/council/84
/Mcinf259.pdf  
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The IOM is the only organization that has the internal displacement provision in its 

mandate. In addition, its constitution explicitly mentions functions in favor of displaced 

persons. As a mandatory obligation, the IOM actively provides humanitarian aid to the 

IDPs where in it 699 organisation also provides provisional accommodation for internally 

displaced as well as transport for those who want to return home. It has played an vital 

role in the arrival and rehabilitation phases and now it is cooperating with the UNHCR in 

supplementing the people who wish to return to the place of residence.700 In addition, it 

also provides technical, personals and monetary help to the countries by enhancing their 

strength while responding to the crisis of internal displacement in time bound manner.     

2.12. National Human Rights Institutions  

The role of NHRI is very important for the protection of IDPs because it makes an 

important contribution for the promotion and protection of human rights. These are 

recognized by the states which are led by prominent people including retired judges and 

respected human rights activist who have worked for the upliftment of the rights of the 

marginalized sections.701 The situations of internal displacement in developing countries 

are getting adverse every day.702 In fact, the role of NHRC in protection of IDPs was 

acknowledged and supported in the UN resolutions.703There are certain important steps 

taken by the NHRC to promote and protect human rights of IDPs: first, NHRCs monitors 

IDPs condition to guarantee that they enjoy the same rights as other citizens in their 

country. 704 Secondly, it conducts intense investigations into reports of grave violations of 

                                                             
699 Richrrd Peerruchoud (1992) 
Migration  and to Whom the Organization may Provide Migration Service, International Journal of 
Refugee Law, 4 (2) :  pp. 206-209     
700 UNHCR (1997) derstanding between the United Nations High Commissioner for 
Refugees and the International Organization for Migration, Accessed 5 December 2017, URL:  
http://www.unhcr.org/refworld/docid/3ae6b31a70.html     
701 M. Gomez, ( 2002) National Human Rights Commissions and Internally Displaced Persons, Illustrated 
by the Sri Lankan Experience, The Brookings  SAIS Project on Internal Displacement, Accessed 5 
December 2017,  URL:  http://www.brookings.edu/fp/projects/idp/articles/gomez_20020701.htm p. 2   
702 
Human Rights Institutions and Internally Displaced Persons, Colombo, Sri Lanka, Papers and Concluding 

http://www.asiapacificforum.net/training/workshops/idp/concluding/index.htm    
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IDPs human rights and confirms an active response by concerned authorities.705 Thirdly, 

commission advises the governments on the rights of IDPs and works with national 

legislative bodies for the development of national law on internal displacement. The aim 

of commission is to frame policies and make plans to effectively address the problems of 

internal displacement.706 Fourthly, NHRIs prepare detailed reports on implementation of 

national legislation and its obedience with international treaty obligations.707 Fifthly, is to 

check the follow up mechanism of early warning of displacement to safeguard that active 

stands taken by the authorities to defend peoples against arbitrary displacement. The 

choices hence taken by authorities are to defend population that is applied in harmony 

with the assurance of the guiding principles on internal displacement.708 Sixthly, to 

advance robust association with IDPs as well as local NGOs and representative of civil 

society who are supporting for the defense of IDPs rights.709 Lastly, to investigate the 

return and resettlement of IDPs as to guarantee that it is required voluntarily with the 

qualified safety measures.710 

2.13. International and Domestic NGOs      

The humanitarian NGOs not only provide aid to the IDPs but also provide relief work as 

implementing partners on behalf of various UN agencies.711There are various NGOs and 

International Organizations involved in the protection and assistance of IDPs such as, the 

Norwegian Refugee Council (NRC) that functions through its Internal Displacement 

Monitoring Centre (IDMC), the Danish Refugee Council (DRC), the Citizenship Rights 

in Africa Initiative (CRAI), Minority Rights Group International (MRGI), Centre for 

Ho

well as organizations such as CARE and IRIN.712  

                                                             
705 Ibid,  
706 Ibid,  
707 Ibid,  
708 Ibid, 
709 Ibid,  
710 Ibid,  
711Muriisa, Roberts. (2003) "Coping with the Challenges of Growth and Development in the New 
Millenium: The role of Non-Governmental Organizations and HIV/AIDS prevention in Uganda." The 
International Society for Third Sector Research (ISTR) Sixth International Conference, Accessed 12 
December 2016 URL: https://lup.lub.lu.se/student-papers/search/publication/1525031    
712 Ibid     
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It should be noted that NGOs protection to IDPs and vulnerable section of conflict-laden 

society is based on their mandates and expertise. They can be used as an instrumental 

measure in the implementation of the collaborative approach for protecting IDPs.713 

Generally, NGOs are more suitable for collecting and providing information on 

protection and assistance to IDPs because they are located at the local levels.714 They are 

even capable of operating in those areas where the government or other international 

organizations are unable to penetrate due to absence of  access to the location, lack of 

finding confidence in the locals and even the IDPs.715Thus, their response capacity is far 

better than other international organizations and national government agencies because 

they are already located in areas of crisis even before the crisis occurs. To provide quick 

delivery of services to the IDPs they mostly employ local people who are aware of the 

local the language, culture, and way of life of the people in the particular area.716  

Therefore, NGOs have become the voices of IDPs who have lost their place of residence. 

NGOs are the most important factor for negotiating and making sure that IDPs are 

consulted as before the integration programme is initiated by the concerned authorities to 

regain IDPs voices. NGOs are more capable of providing data and information on IDPs 

which might not be easily available to other organizations.717 They are best informed 

about the conditions of IDPs because they have first-hand access to the effected group. 

They also have a unique way of accessing quantitative and qualitative data before and 

after displacement, hence, they are able to provide detailed information. They can 

facilitate access to IDPs on behalf of international organizations as well as national 

human rights organizations (NHRIs).718 The visits, consultations and external relations 

                                                             
713 Inter-Agency Standi -Agency 

URL:http://www.globalprotectioncluster.org/_assets/files/tools_and_guidance/protection_of_idps/FINALI
D_PPolicy-EN.pdf     
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Accessed 12 December 2016, URL: http://odihpn.org/magazine/ngos-and-practical-protection-in-
humanitarian-crises/    
715 
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717 IASC, Supra note at 713  
718 It should be noted that at times physical access is possible, but most IDPs communities have suffered 
grave human rights injustices and violations, mostly at the hands of governments and people in positions of 
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between IDPs and NHRIs or international organizations have proved beneficial in 

providing the long term solutions such as reintegration and development of the IDPs.719 

Lastly, NGOs are also capable of providing quasi-judicial mechanisms for IDPs. During 

displacement, it is generally difficult for populations to access protection from judicial 

systems such as police, courts, and even sometimes from the NHRIs. Thus, NGOs 

provide the necessary external support that is needed under the critical circumstances of 

IDPs.  

3. UN Collaborative Approach    

The institutional response to internal displacement prior to 2005, mainly characterized as 

pproach.  It includes a wide variety of UN and non-UN organizations 

that are employed in a supportive manner to meet the needs of IDPs. Under the 

collaborative approach, all agencies come together to share the responsibility of 

protection and assistance to IDPs. These agencies are the UNHCR, the UNICEF, the 

WFP, the WHO, the UNDP, the OHCHR, the IOM and NGOs.720 In 1997, the UN had 

allocated complete responsibility for organizing the protection and assistance of 

internally displaced to the ERC.721 This was followed by cumulative and regular focus on 

-Agency Standing Committee (IASC).722 In 1999, 

the IASC approved a policy solely for the defense of IDPs that placed the procedure for 

applying the cooperative response both at headquarters and in the fields.723 In addition, 

the IASC recognized a Senior Network on Internal Displacement which suggested 

formation of a distinct inter-agency unit, stimulating with providing mechanical advice 

                                                                                                                                                                                     
authority. The access referred to here is psychological and social access, which might require trust and can 
easily be gained by NGOs who the displaced regard as neutral.   
719 IASC Durable Solution, Supra note, 713  
720 Inter-Agency Standing C
Collaborative Response to Situations of Inte Agency Standing Committee 
Working Group 58th Meeting UNICEF New York, Accessed 20 December 2016,  URL: 
https://interagencystandingcommittee.org/system/files/legacy_files/IASC-PolicyPackage.pdf   
721 The Senior UN Humanitarian Officer  
722 IASC, Supra note, at 713  
723 Ibid  
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and support both at global and country level in order to improve the implementation of 

the collaborative mechanism.724 

In 2002, the UN OCHA recognized Internal Displacement Unit and it was renamed in 

2004 as the Internal Displacement Division (IDD). The IDD did a survey on efficiency of 

the cooperative approach in meeting the needs of IDPs.725 The survey had found 

significant problem in the implementation of the collaborative approach. It highlighted 

many problems such as absence of responsibility among both humanitarian and resident 

coordinator and nonappearance of a foreseeable leadership in crucial sector or area of 

participation and HCs are regularly incapable to classify the 

dependable actors in key sectors. From the above studies, it can be inferred that the 

collaborative approach is ad-hoc and faces resource crunch.726   

In addition, in 

strategy to IDPs.727 Subsequently, the Secretary General also came 

out with its own repo

lacking protection and assistance.728 These areas were shelter, camp management and 

protection. Further, the report highlighted that the humanitarian system is essential to 

bridge the protection gaps.729  The effectiveness of the collaborative approach depends on 

how potential the leadership is and the existence of actors with the essential know-how 

dimensions and possessions to meet the dissimilar needs of the displaced. In addition, it 

                                                             
724 Inter-
Internal Di
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requires effective communication, transparency in decision making, clear responsibility, 

accountability and adequate resources to meet the needs of IDPs.      

4. UN Cluster Approach       

As stated above, the collaborative approach failed in delivering the essential needs of 

IDPs. The cluster approach is a result of a step taken to reform UN humanitarianism by 

filling the gap left by the collaborative mechanism. The initial process of reforming the 

humanitarian approach began in 2004. In this year, the then UN Emergency Relief 

Coordinator appointed an independent Humanitarian Response Review (HRR) to assess 

the UN humanitarian system. The review was intended to measure the humanitarian 

response capacity of the UN, NGOs, Red Cross/ Red Crescent Movement and other key 

humanitarian actor including the IOM, and discovery the hole to make endorsements to 

resolve the issues.730 The HRR realized that in important areas it became complex to 

arrange sufficient logistics and supports and expertise during the crisis. Thus, the HRR 

has recognized nine major cluster areas as a model for camp coordination and 

management, emergency shelter, telecommunication, health, logistic, nutrition, 

protection, early recover, water and sanitation.731   

The review identified the major gap in several area of humanitarian work as well as the 

lack of coordination between different humanitarian organizations.732 In response to the 

review, the ERC in partnership with the IASC initiated reform of humanitarian system in 

2005.733 The IASC adopted considerable improvement of the humanitarian response 

system. The reform was not restricted to IDPs, but it was used to address problems in 

relation to more satisfactory, opportune and elastic humanitarian financing particularly, 

through a revitalized Central Emergency Response Fund.734 In fact, the main objective 

behind adopting a cluster-led approach is to create a coordinating and more effective 

                                                             
730 Anne Willem Bijleveld (2006) Towards more Predictable Humanitarian Responses  Inter-Agency 
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response system. In addition, it is also required to reinforce humanitarian leadership by 

cultivating the humanitarian coordination system.735 Although, these reforms were not 

directly intended for the IDPs but will play a major act in meeting the issues of IDPs 

during the critical time of war. The cluster-

organization that leads the coordinator for a specific area of response for IDPs, which is 

responsible for organizing coordination at global and country level.736 In addition, the 

cluster approach also focuses on strengthening global preparedness, developing global 

guidance and acts as a provider of last resort.737  In the cluster approach, leading agencies 

were chosen for each sectors and its activities738 that includes logistics, nutrition, 

emergency response, shelter, camp, coordination and management, health, emergency, 

telecommunication, early warning system, education, water and hygiene.739        

The IASC agreed to designate a lead agency for each of the cluster where dangerous hole 

had been recognized while dealing with the difficulties of internally displaced. This 

includes, the designation of UNHCR as cluster lead for protection, emergency shelter and 

camp management, and coordination, particularly, in situation of complex emergency. 

The UNDP also plays critical role for early recovery of the IDPs. The IOM is responsible 

for dealing with disaster situation, camp coordination and camp management and IFRC 

works for emergency and shelter.740 In addition, protection in disaster setting and 

protection response would be decided through discussion among the three UN protections 

which are instructed to UNHCR, OHCHR, and UNICEF agencies on case to case basis 

and one of them taking the lead in protection. Thus, the cluster is basically about altering 
741 It is about achieving more strategic 

response and improved utilization and prioritization of available resources by clarifying 
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responsibility within the different sectors along with the strong humanitarian coordination 
742   

Thus, the adoption of cluster approach is a major step for active humanitarian protection 

system. Although, as far as the IDPs are concerned the cluster approach may not establish 

a radical reform.743 For example, the establishment of a new UN agency is very much 

obligatory with a specific mandate for the protection and assistance to IDPs. 

Nevertheless, the cluster approach festering a more predictable, accountable, and timely, 

ultimately more effective international response to the needs of the internally displaced 

should not be undervalued.  

5. Conclusion    

Like legal instruments the institutions are also important in addressing the problems of 

IDPs. At present there is no separate international institution established for the 

protection of IDPs. In the absence of a separate institution, there are different UN 

agencies that deal with IDP crisis. The collaborative response system was set up to 

address the problems of providing protection to IDPs, but due to lack of coordination 

among them the institutional system is ridden with inconsistent coordination, 

unaccountability and lack of specific institutional responsibility. To bridge these gaps in 

humanitarian response, an additional response mechanism, in the form of cluster based 

approach has been introduced. Under this system, sectorial responsibilities are assigned 

to specific agencies. The approach is aimed at ensuring a more predictable, effective and 

accountable inter-agency response for the protection of IDPs in key sectors where gaps 

have been identified. The approach also singles out protection as a key humanitarian 

activity. There are numerous challenges this system still face that makes IDP protection 

problematic. The effective functionality of the cluster based approach depends on 

interdependence and complementarity of all the agencies involved. This requires close 

cooperation, communication and accountability. If one of the relevant agencies fails to 

function, the negative effect is spread throughout the whole system and some agencies 
                                                             
742 Ibid, 
743 Vanessa Humphries, Supra note, 735  at p . 10  



166 
 

will be forced to perform additional duties. It may be concluded that the institutional 

mechanisms created for the protection of IDPs such as Collaborative and Cluster 

Approach have failed in providing effective humanitarian assistance to IDPs. To address 

the gaps the international community has to create a separate institution for IDPs.  

*************** 
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ANNEXURE 1 

International Institutions  Role in Protection and Assistance 
of IDPs 

 
 
 

United Nations Human Rights 
Council (UNHRC) 

The UNHRC is main organization for 
addressing the issues and problems of 
IDPs. The council since 1991 made several 
references with relates to the issues of 
internal displacement through passing 
resolutions.  
In 1992 the HRC passed a resolution and 
appointed Representative of Secretary 
General on IDPs.   

  
 
 
 
 
UN Special Rapporteur on the 
Human Rights of Internally 
Displaced Persons 

The RSG is the only international human 
rights mechanism specifically focused on 
internal displacement. Special rapporteur is 
human rights expert, he visits countries, 
engage in dialogue with governments, 
sponsors regional and national seminars 
encourage for development of national law 
and policies on internal displacement 
support the work of civil society and 
national human rights institution. He 
encourages the UN system to develop 
policy and programs response to the rights 
of IDPs.  

  

 
U N Human Rights Treaty Bodies 

Mechanisms 

The committees concluding observations 
on states reports, comments and 
recommendation has greater relevance for 
addressing the problems of IDPs. 

  

 
 

UN Emergency Relief Coordinator 
[ERC] 

He is responsible for coordination of inter-
agency humanitarian action in condition of 
natural disaster and other problematic 
emergencies. It comprises assembling 
political and financial provision, update 
before Security Council, engage with 
governments, humanitarian agencies and 
relevant other actors.   

  

 
 

    Inter-Agency Standing Committee          
                           [IASC] 

Is the main inter agency forum for 
organizing and decision making on matters 
of humanitarian action. This committee 
will coordinate the various UN 
humanitarian, human rights and 
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development agencies, international 
organization of migration, ICRC, 
international NGOs and special rapporteur 
on IDPs.  

 
 

UN Humanitarian Coordinator [HR] 

He is responsible for safeguarding the 
organization of humanitarian action. It 
includes protection and assistance to IDPs 
in circumstances of disasters at country 
level. He is appointed by ERC in 
consultation with IASC.  

  

 
The UN Office of the 

Coordination of Humanitarian 
Affairs [OCHA] 

The main function of this office includes 
support the ERCs mandate through 
coordination, advocacy, resources 
mobilization and policy development at the 
global and field level.  

  

 
 

 
The Office of the High 

Commissioner for Human Rights 
[OHCHR] 

The main activity of this office in relation 
to internal displacement includes. First, 
support the mandate of special rapporteur 
on IDPs. Second, field presence in 
situation of emergency it includes directly 
intervenes in to country to provide 
protection to IDPs. Third, advisory 
assistance to countries to strengthen their 
law and institution to improve the 
protection of human rights of IDPs.  

  

 
 

United Nations High Commissioner 
for Refugees[UNHCR]  

 

protection of refugees and it will not cover 
the IDPs. But because of the agencies 
experience in protecting and assisting IDPs 
the additional responsibility has given to 
this agency. Since 2005 the agency under 

coordination and camp management of 
IDPs.   

  

 

[UNICEF] 

The UNICEF is one of the active agencies 
in addressing the problems displaced 

agency is not include IDPs are special 
category in their assistance and protection 
activity.  

  

 
 

UNDP is development agencies focus on 
reintegration programme. It only does so 
when the crisis is over and people have 
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United Nation Development Program 
[UNDP] 

 

return to their places. It includes the issues 
of governance, development, human rights 
awareness etc. 

  

 
World Food Program  [WFP] 

The activity of this agency includes food 
distribution, rehabilitation, recovery and 
development program. The agency is 
single largest food aid provider to IDPs.   

   

 
 
 

World Bank Inspection Panel 
[WBIP] 

 

The panel authorizes to receive complaint 
of violation of the world banks internal 
rules. If any individual suffered harm or 
displaced from a governmental 
development projects which has received 
financial assistance from the world bank 
file request for investigation of project on 
the basis of the world bank has fails to 
follow its own rules.  

  

 
 
 
 
 

International Committee of the Red 
Cross[ICRC]  

protection and assistance to people who 
are in difficult position because of armed 
conflict whether they displaced or not.  
The protection activities of ICRC are, 
prevent displacement that would result in 
violation of humanitarian law, promote 
voluntary return to place of safe and 
adequate living condition and ICRC also 
act as an intermediary in resolving 
humanitarian issues. In addition, 
organization is also distributes food, water, 
and other essential items. Apart from the 
above it also supports the UN and other 
agency for the effective humanitarian 
assistance to IDPs.  

  

 
 

International Organization for 
Migration [IOM]  

IOM is inter-governmental organization 
and not part of UN system. The agencies 
main objective is to provide assistance to 
migrant people. In addition, the agency 
also provides assistance to IDPs. It 
includes temporary shelter, transportation 
facility for returnee and reintegration of 
IDPs.  

  

 
 

They make important contribution to 
international and national response to 
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International and Domestic Non-

Governmental Organization 

internal displacement. It includes 
investigating, documenting and reporting 
on violation of human rights of IDPs, 
participate in data collection and 
registration of IDPs, provide essential 
service such as health, education, shelter, 
water, sanitation, legal services and 
provide information to IDPs on their rights 
and service available to them.  

  

 
International and National Courts and 

Tribunals 
 

Act of displacement is crime under the 
jurisdiction of International Criminal 
Court. The persons who are displaced 
because of human rights violations such as 
crime against humanity and war crimes file 
suit before ICC. The decisions of courts in 
many countries and the award of the 
International Criminal Tribunals for 
Rwanda and the former Yugoslavia have 
relevance in protecting the rights of IDPs.    

  

 
 
 
 

National Human Rights 
Commissions [NHRCs] 

The NHRCs paly important role with 
regard to IDPs. It includes monitoring and 

implementation of national legislation and 
compliance with international treaty 
obligation, conduct inquiry into violation 
of IDPs human rights, receiving complaint 
from IDPs about their violation of human 
rights, they involve with national 
governments on the development of 

 
  

 
 

 
Department of  Peacekeeping 

Operations [DPKO] 
 

The main functions includes improving 
security condition in which humanitarian 
assistance is provided, assisting in safe, 
voluntary and sustainable return of IDPs, 
support for economic reconstruction and 
development and strengthening rule of law 
etc.  
The role of military humanitarian 
operation is controversy because scholars 
argued that it leads to politicize 
humanitarian response.    
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Cluster Assistance and Area of Responsibility  

 
 
Camp Coordination and Management  
 

 
UNHCR [Conflict situation]  
IOM [Disaster Situation] 
 

  
 
Emergency shelter  
 
 

 
UNHCR [Conflict] 
IFRC[Disaster Situation]  

  
 
                    Early Recovery  
 
 

 
                  UNDP  

  
                  
                        Health  

 
                   WHO  
 
 

  
 

Water, Sanitation and Hygiene 

 
 
                   UNICEF 
 
 

  
 
 

Nutrition 
 
 

 
 
                    UNICEF 

  
 
 
                       Education  
 
 

 
 
UNICEF / Save the Children [NGO] 

  
 
 
                       Logistics  
 
 

 
 

WFP 
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       Emergency telecommunication  
 

 
              OCHA/ UNICEF/WFP 

  
 
                        Food 
  
 

 
                          WFP  

 

Cluster Protection and Area of Responsibility 

 

 
Rule of Law and Justice  

 

 
UNDP/OCHCR 

  
 

Prevention of Gender Based Violence  
 
 

 
UNICEF/ UNFPA  

  
 
 

Protection of Children 
 

 
 

                         UNICEF  

  
 
 

Land, Housing and Property Right  
 

 
 
                   UNHABITAT  

  
 

**********   
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Chapter VII 

Accountability and Responsibility of International Organizations: A 

Study of World Bank Inspection Panel  

1. Introduction           

International Organisations (IOs) have a larger impact on human rights of people. IOs 

often face criticism for their lack of accountability and responsibility towards the 

people.744 They undertake a lot of different activities along with providing financial 

assistance to poor countries for development projects. These development projects are 

often harmful because they are ill-planned or mishandled thus causing serious harm to the 

enjoyment of human rights of people.745   

Under international law, the responsibilities of IOs are well stated in various decisions of 

International Court of Justice (ICJ).746 The IOs have human rights obligation under 

customary international law principles.747 These principles require adaptation of 

accountability mechanisms to implement international legal standards.748 Though there is 

a well-established international law for IOs to be responsible for their human rights 

violations but there is no established mechanism to make them responsibility.749 In 1990s, 

at the initiative of civil society organizations, accountability mechanisms were created in 

various IOs and the first among them was World Bank (WB) Inspection Panel.750 This 

panel was created in 1994 as the first accountability mechanism for international financial 

institutions which allows grievances from project affected people. According to Sophie 

Zacharia, though the panel is considered as an important step in creating accountability 

                                                             
744 Mark T Buntaine (2015) Accountability in Global Governance: Civil Society Claims for Environmental 
Performance at the International Studies Quarterly, 59 (1) : p. 93   
745 Benoit 

Trade Law and Development, 5 (2): pp.  290- 292   
746 Reparation for Injuries Suffered in Service Of United Nation, Advisory Opinion, 1949 I.C.J. 174, 179      
747  Benoit Mayer, Supra note, at 745, p. 295   
748 World Bank, (2011), World Bank Operational Policy 4.12 on Involuntary Resettlement, Accessed on 8 
December 2015, Accessed 5 January 2017, URL:  http://www.displacement.net/OP412_901.pdf,   
749 Mayer Benoit, Supra note, 784 at p. 298    
750 Jonathan A. Fox, (2000) "The World Bank Inspection Panel: Lessons from the First Five Years." Global 
Governance, 6(3): pp. 280-283  
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whether the inspection panel truly increases the accountability of the WB.751  

Chapter is divided in to six sections. Section 2 explores the applicability of international 

human rights law to the international financial institution. Section 3 seeks to explore the 

meaning of accountability and responsibility, international legal positions and various 

other reasons for creating strong accountability and responsibility mechanisms. Section 4 

analyses the structure and functions of inspection panel and discussion on the success and 

failures of the panel in the protection of project affected peoples. Final section concludes 

the chapter.       

6.2. Human Rights Obligations and International Organizations (IOs)   

In the era of globalization, the activities of IOs have grown enormously impacting lives 

of people. In such circumstance it is worth asking whether the IOs are bound by the 

international human rights Treaties or not?  This question arises mainly because the IOs 

are not parties to most of human rights treaties and this lead to the irrelevance of human 

rights obligation on them.752  

The WB is one of the specialized agencies of UN and many a time they have faced 

criticism for their human rights violations. This complex issue raises the further questions 

as to what are the legal instruments available under international laws to hold IOs liable 

for violation of human rights. In response to this question, many scholars have held the 

view that the IOs even though they are not party to international human rights 

instruments have had an obligation to protect human rights under various international 

legal regimes.753 It includes first, the UN charter based human rights obligation. The IO 

as a subject of international law has to follow the principles of UN Charter, many 
                                                             
751 Sophie Zacharia  (2012) "World Bank vs. World Bank: Assessing the successes and failures of the 
Inspection Panel in the protection of project-affected communities.", Accessed 5 January 2017, URL: 
http://ils.univie.ac.at/fileadmin/user_upload/legal_studies/student_paper/Sophie_Zacharia_World_Bank_vs
__World_Bank_20120709.pdf,  
752 Siobhan Mclnerney Lankford (2010) 
Perspective of Legal Obligation International Financial 
Institutions and International Law, Kluwer Law International, The Netherlands,  pp. 239-241  
753 B. S. Chimni (2010) International Financial Institution and International Law: A Third World 

 in Daniel D Bradlow and David B Hunter, International Financial Institutions and 
International Law, Kluwer Law International, The Netherlands, p. 43   
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provisions of UN Charter impose legal obligation on the member state and IO to protect 

human rights of people.754 ted that 

the IOs are subjects of international law and they have an obligation to abide by the 

principles of customary international law.755 But the lacking mechanism of accountability 

and responsibility of IOs for violating human rights of people is the weakness of present 

international institutional regime.756            

6. 3. Accountability and Responsibility of IOs   

The humanitarian and developmental activities of IOs must couple with accountable and 

responsible for human rights violations. As Beniot Mayor
757 which is also applicable to different international 

agencies who are involved in aiding poor countries for the developmental activities. In 

this respect, the United Nations General Assembly (UNGA) adopted the Article on 

Responsibility of State for International Wrongful Act prepared by the International Law 

Commission (ILC).758 The ILC also took the task to drafting the responsibility of IOs for 

their International Wrongful Act.759 The International Law Associations is also working 

on the Accountability of IOs through its Committee on the Accountability of IO.760    

Though the different IOs are moving towards creating accountability mechanisms, the 

problems of people who are affected by the activity of IO will remain. This is because the 

existing accountability mechanism calls for the efficient functioning of internal 

mechanism and assessing the effectiveness of internal policies. For instance WB will 

assess the use of funds for the developmental projects in developing countries and the 

evaluation of their result is through their accountability mechanism. This accountability 

                                                             
754 Ibid, at, p  44  
755 Ibid, at, p  45 
756 Jonathan A. Fox,  Supra note 750, p. 284  
757 Benoit Mayer, Supra note, at  745 p. 294  
758  UN General Assembly, (2001) ationally Wrongful Acts : Resolution / 
Adopted by the General Assembly,  A/RES/62/61, Accessed 12 January 2017, URL: 
http://www.refworld.org/docid/478f60c52.html  
759Boon   
Accessed 12 January 2017, URL:http://opiniojuris.org/2011/06/13/ilc-adopts-articles-on-the-responsibility-
of-international-organizations/        
760 International Law Association on Accountability of International Organization   
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mechanism fails to repair the injuries caused due to the activities of the bank. The 

following section will deal with the evolving accountability mechanisms of IO and 

different avenues available for the individual to hold them responsible for human rights 

violations.        

3. 1. The Notion of Accountability   

Accountability is an important element of the legitimacy of an institution.761 The notion 

of activities of IOs. The 

IOs such as the WB, the IMF and the regional development banks762 provides loan to 

developing countries and this has led to demand for their accountability in their actions 

and decision-making procedures.  

communities and ecosystems but has also to improve the transparency of IO decision-

making. It is strongly argued that the WB lacks accountability because the people who 

are affected by the World Bank project do not have any mechanism where they can seek 

compensation for the loss they have suffered.  

The accountability contains two different models. In defining, what is meant by the term 

responsible for a state of affairs: the way a department is run, a budget is spent and a 

transnational system is governed.763 In relation to the WB, Fox764 states that 

                                                             
761 Accountability at the World Bank: The Inspection Panel at 15 Years (2009) at p.94 Accessed 12 January 
2017URL:http://siteresources.worldbank.org/EXTINSPECTIONPANEL/Resources/380793125415834578
8/InspectionPanel2009.pdf and see, Alison K. (2008) 
Accountability through Arbitrati  Cornell International Law Journal, 41(3) : p. 577 
762 The regional MDBs are the Inter-American Development Bank set up by the Agreement Establishing 
the Inter-American Development Bank, Accessed 12 January 2017, URL: 
http://www.idbdocs.iadb.org/wsdocs/getdocument.aspx?docnum=555080. The Asian Development Bank 
set up by the Agreement Establishing the Asian Development Bank, Accessed 12 January 2017, URL: 
http://www.adb.org/Documents/Reports/Charter/charter.pdf. The African Development Bank set up by the 
Agreement Establishing the African Development Bank, Accessed 12 January 2017, URL:  
http://www.afdb.org/pls/portal/docs/PAGE/ADB_ADMIN_PG/DOCUMENTS/     
763 J Caporoso (2003) Democracy, Accountability, and Rights in Supranational Governance,
Kahler and D.A Lake (eds), Governance in a Global Economy: Political Authority in Transition, Princeton 
and Oxford, Princeton University Press, at,  p.366    
764 Jonathan Fox, (2003) 
(eds), Demanding Accountability: Civil Society Claims and the World Bank Inspection Panel, Lanham, 
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Another type of accountability is top-down accountability, where managers hold staff 

accountable for their performance which is internal accountability where member states 

are held accountable to their agencies.  

Internal accountability applies in those situations where an agent is held to answer for 

performance that involves some delegation of authority to act. Internal accountability of 

IOs can be explained in terms of the principal-agent theory whereby IOs are accountable 

to their principals (member states) who created them and continue to fund IOs in order to 

undertake the tasks that the states are unable or are unwilling to do carry out. In this way, 

IOs are traditionally accountable to their member states via their organizational 

structure.765 For the WB accountability model, this includes a Board of Governors who 

direction of the organizations.  

On the other hand, external accountability refers to making IOs more accountable to 

persons affected by their operations. The relationship between IOs and the affected 

communities is triggered by the establishment of an accountability mechanism at the WB. 

With the profound impacts of globalization and the inter-related nature of the many 

functions of IOs it has meant that, in undertaking their agendas, they have had often 

adversely impacts on people within borrower countries.766 The external accountability is 

based on direct participation between the IOs and citizens more akin to state-individual 

relations rather than the indirect accountability of IOs to states, and states in turn to their 

citizens.             

                                                                                                                                                                                     
Boulder, Rowman and Littlefield at P. XII. Accessed 9 January 2017, URL: 
https://jonathanfoxucsc.files.wordpress.com/2011/11/demandingaccountability.pdf       
765 Kenneth Anderson (2011) Conceptualizing Accountability in International Law and Institutions,  
Accessed 9 January 2017,  URL: http://opiniojuris.org/2011/02/25/conceptualizing-accountability-in-
international-law-and-institutions/   
766 Susan Park (2010) "Designing Accountability, International Economic Organizations and the World 
Bank's Inspection Panel" Australian Journal of International Affairs, 64(1): pp.  16-19  
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It is a general principle, that those who exercise power must be accountable and this rule 

is not an exception to IOs.767In the last two decades, the international financial institution 

particularly the WB and other regional banks have adopted the accountability 

mechanisms in the form of internal standards.768 It includes, the operational policies on 

involuntary resettlement and indigenous people, in the form of internal accountability 

mechanism769 and the WB Inspection Panel and Compliance Review Mechanism. These 

were created by the different organizations for their external accountability.770The 

following section will briefly discuss about the different accountability mechanisms of 

WB.  

3.2. Accountability Mechanism   

3.2.1. Operational Policies   

The operational policies can be seen in the backdrop of civil societies demand for 

accountability mechanism in the multilateral development banks. Making compliance 

with demands of civil societies and international human rights obligation; internal 

accountability mechanisms have been adopted as operational policy for different 

development banks.771Though the process of creating these operational policies evolved 

in early 80s, in 1990s, the WB has adopted the first operational directive policy on 

involuntary resettlement and there after different banks adopted these policies.772 

                                                             
767 Daniel D. nd International Organization: A Comparative Study of 

Georgetown Journal of 
International Law, 36 : p. 405  
768 nal Organization: The 
Accountability Mechanism of Multilateral Development Bank  Michigan Journal of International Law, 27 
(177) : p. 182  
769 Daniel Bradlow, and Andria Naude Fourie, (2011) "The Evolution of Operational Policies and 
Procedures at International Financial Institutions: Normative Significance and Enforcement Potential." 
Accessed 9 January 2017, URL: https://papers.ssrn.com/sol3/papers.cfm?abstract_id=1858897     
770 Boisson de Chazournes, Laurence. (2005) "The World Bank Inspection Panel: About Public 
Participation and Dispute Settlement." p. 187 Accessed 9 January 2017, URL: http://archive-
ouverte.unige.ch/unige:13072   
771 Jalia Kangave (2012) "Investigating the Failure of Resettlement and Rehabilitation in Development 
Projects: A Critical Analysis of the World Bank's Policy on Involuntary Resettlement Using Lessons from 
Uganda's Bujagali Hydroelectric Project," University of British Columbia Law Review,  45 : p. 329   
772 Bradlow, Daniel, and Andria Naude Fourie, Supra note, 767 at, p 407    
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ortant 

aspect of this evolution is that it involved the process of clarifying the binding nature of 

these operational policies. For instance, the operational policy directives of WB contain 

both the binding and non-binding nature.  

The operational policies contain the subject of high level and business procedures contain 

the details of those subject and policies which are considered as binding on the bank 

management and staff.  The most important development is that the bank involves civil 

societies in adopting and made further amendment to the existing policies.773 Other 

multilateral banks such as Asian Development Bank adopted the policy on involuntary 

resettlement in 1995774 and Africa Development Bank adopted operational polices on the 

lines of WB.775 These accountability mechanisms certainly help the victims of the 

developmental projects.  

3.2.2. Compliance and Review Mechanism     

The Creation of Compliance and Review Mechanism was another milestone in the 

process of creating accountability mechanism of IOs. Until 1993, the multilateral 

development banks were accountable only to the member states for their lending and 

development activities. The creation of these mechanisms now provides an opportunity to 

the people who are adversely affected by bank projects to file claims through these 

accountability mechanisms.  

776 The other similar mechanism was created at Inter-American 

 in 2003. The International 
                                                             
773 Ebrahim, Alnoor, and Steven Herz, (2007) "Accountability in Complex Organizations: World Bank 
Responses to Civil Society." Accessed 9 January 2017, URL: 
https://papers.ssrn.com/sol3/papers.cfm?abstract_id=963135     
774 Ibid    
775 Ibid,  
776 The inspection panel detail analysis available in the fourth section of this chapter.  
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 this office would handle the cases related to private 

sector operations.777 The European Bank for Reconstruction and Development had 

Development 

mentioned, the national financial institutions also created accountability mechanism. It 

includes, banks- Japan Bank for International Corporation, Export Development Canada 

and Overseas Private Investment.778  

Over a period of time, these mechanisms have transformed from just fact finder mission 

to a problem solving unit. These accountability mechanisms also made provisions related 

to user friendly and now are easily acceptable to the people.779 These mechanisms are 

also now ensuring that the claimant participation in accountability procedure. As an 

achievement these mechanisms are now becoming a model for other international 

humanitarian organization to establish their accountability mechanism. In fact allowing 

creating these accountability 

mechanisms 

accountability mechanisms.780  This brings hope in the life of project affected people, but 

the criticisms such as limited autonomy and the lack of equality between claimant and 

administration and lack of mechanism to provide effective remedies make these 

accountability mechanisms, just as a symbolic mechanism.   

These failures of the accountability mechanisms to provide remedial measures, now 

acknowledges need for responsibility mechanisms. As Mayer puts it, the greatest 

achievement of these accountability mechanisms is to bring awareness about the 

                                                             
777 Benjamin M. Saper (2011) "The International Finance Corporation's Compliance Advisor/Ombudsman 
(CAO): An Examination of Accountability and Effectiveness from a Global Administrative Law 
Perspective." NYU Journal of International Law and Politics, 44: p. 1279.  
778 Daniel D Bradlow, , Supra note, 769 at p. 189  
779 Richard E Bissell, and Suresh Nanwani, (2009) "Multilateral Development Bank Accountability 
Mechanisms: Developments and Challenges." Manchester Journal of International Economic Law,  6 (2) : 
p.  
780 David Hunter (2003)"Using the World Bank Inspection Panel to defend the interests of Project-Affected 
people,"  Chicago Journal of International Law, 4:  p. 201  
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necessity of responsibility of multilateral development agencies for human rights 

violations of their funded projects.781The civil societies think that the multilateral 

development organizations are needs to financially responsible for the people who are 

affected by their policies. Unfortunately the responsibilities of IOs are still in the 

evolving stage and the present accountability mechanisms of different banks fail to 

responsible for their conducts.782 The following section will analyze the evolutions of 

responsibility of mechanisms of IOs in international law and the possible avenues that are 

available for IO to be held responsible for their wrongful conduct.                 

4. Responsibility of IOs    

The responsibility mechanisms of the IOs are different from the accountability regime. 

The demand for responsibility arises mainly because of two reasons. First, IOs enjoy 

immunity from the national jurisdiction and this bars the individual from approaching 

them to their courts for remedies.783 Secondly, at the international level, individual claims 

nationality and the states endorsing individual claim does not happen all the time. Hence, 

In both the circumstances the affected individual is neither possible to access the 

domestic court nor the international judicial body.784    

The existing accountability mechanism of different IOs allows the request from the 

project affected people, but unfortunately there is no guaranty that the problem will be 

resolved according to the claimant wishes. As the existing accountability mechanisms in 

the different financial institutions are the tool of internal governance and focuses only on 

ms do not have a 

mandate to provide remedies for damages caused during the projects.785 In order to fill 

                                                             
781 Mayer Benoît, Supra note, 745 at p. 297     
782 Eisuke Suzuki and Suresh Nanwani, Supra note,  768 at   p. 184   
783 
Accessed 10 January 2017, URL: http://www.assembly.coe.int/CommitteeDocs/2013/ajdoc172013.pdf   
784 Ibid,   
785 Eisuke Suzuki and Suresh Nanwani (2005) "Responsibility of International Organizations: the 
Accountability Mechanisms of Multilateral Development Banks." Michigan Journal of International Law 
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mechanism within the framework of IOs. The responsibility of IOs imposes legal 

obligations on accountability mechanism to provide monetary compensation to project 

affected people.  

4.1. Legal Justification  

The responsibility of IOs for human rights violations is clearly stated in international law. 

It includes the ILC Articles on Responsibility of IOs.786, IOs constituent treaties, internal 

laws, and headquarters agreements that creates obligation on IOs for their wrongful 

conduct.787 To these legal instruments, the IOs are also bound by the principles of 

customary international law which creates obligation on IOs.788 The Committee on 

Accountability of IOs of the International Law Association also helps project affected 

people in identifying the legal obligation of IOs for their human rights violations.789         

The need for creating responsibility mechanism of the IOs, mentioned in the various legal 

instruments. It includes the decision of the ICJ. The 1949 advisory opinion of the 

Reparation for Injuries Suffered in the Service of the United Nation case,790 ICJ 

recognizes that the legal personality of the IOs and their duty and responsibility for their 

wrongful conduct. Later in the advisory opinion of WHO case, the ICJ reinstated that the 

IOs are the subjects of international law and therefore bond to the obligation arises under 

the international law. Likewise in a advisory opinion of ICJ, in the Difference Relating to 

Immunity from Legal Process of a Special Rapporteur of the Commission on Human 

Rights, it states that  the United Nations is responsible, if their agent has caused damaged 

to others in their official work.  

 From above stated cases, it is very clear that the laws clearly outline the responsibility of 

IOs for their wrongful conduct, unfortunately IOs still fail to accept their responsibility 

for their activities which harms the individuals and their human rights.  

                                                             
786 International Law Commission, (2007) Report of the International Law Commission, 59th session, 
A/62/10, URL: http://www.refworld.org/docid/4a716c6a2.html  
787 Suzuki, Eisuke, and Suresh Nanwani, Supra note, at 768, p. 186 
788 Benoît Mayer, Supra note, 745 at, p. 291    
789 Eisuke Suzuki, and Suresh Nanwani, Supra note, 768 at p. 188   
790 Reparation for Injuries Suffered in the Service of the United Nations, Advisory  Opinion, 1949 I.C.J. 
pp.174- 178  
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Chimni holds the views that, the framing of responsibility of IOs is a complex issue and 

views that the global social movement role in this regard is very crucial. For instance,791 

the WB created an inspection panel in 1993 as its first accountability mechanism just 

because of the struggle of third world social movements.792 Since the inspection panel is 

filling the gap of accountability function, the civil society movements are now further 

demanding for the transformation of accountability mechanism to responsibility 

mechanism. Thus it extends the power of these mechanisms to hold IOs responsible for 

their conducts.  

The following section will discuss in details the evolution, power, procedure and success 

and failures of WB inspection panel.               

5. WB Inspection Panel  

The WB inspection panel was established in 1993 by the WB Board of Directors as a first 

independent accountability mechanism. The panel provides the platform for the people 

whose rights are violated by developmental projects sanctioned by the WB.793This 

initiation is new approach in the history of international organisations where the people 

are allowed as participants in the highest decision making body and goes against their 

terms of highlighting the failure of WB to comply with its own policies;794 therefore 

through this the panel, it will promote the global administrative law principles such as 

independence, transparency and accountability.795  

5.1. Historical Background  

The inspection panel was neither created by any UN nor by a western country controlling 

the activities of WB. The credit for creating the first international accountability 
                                                             
791 B.S. Chimni, Supra note, 753 at p. 44    
792 Smita Narula (2008) "The story of Narmada Bachao Andolan: Human Rights in the Global Economy 
and the Struggle against the World Bank." Accessed 15 January 2017, URL: 
http://lsr.nellco.org/cgi/viewcontent.cgi?article=1106&context=nyu_plltwp  
793 David Hunter, Supra note, 780  at, p. 203   
794 Daniel Bradlow and Andria Naude Fourie, Supra note, 778 at, p  190   
795Nico Krisch, and Kingsbury Benedict (2006) "Introduction: Global Governance and Global 
Administrative Law in the International Legal Order." European Journal of International Law, 17 (1): pp. 
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mechanism goes to the people of third world or the activist of Narmada Andolan.796 Prior 

to the establishment of inspection panel, the WB financed a large number of projects in 

the developing countries. Though the projects were sanctioned for the development 

activity, it often caused displacement of a large number of people. The projects created 

devastating effect on local people and environment.797  

One such project was Sardar Sarovar Dam on the Narmada River in India.798 The 

Narmada River mainly covers three north Indian states namely, Gujarat, Madhya Pradesh 

and Maharashtra. In 1978 the Government of India requested the WB for assistance to 
799 The 

Narmada project includes the creation of thirty large dams, 135 medium dams and three 

thousand small dams, due to these dams 2, 00,000 people will be displaced and thus 

causing devastating effects on the environment of the region.800 The Sardar Sarover Dam 

is in the state of Gujarat. It is the most controversial dam in India now. In 1985, the WB 

agreed to finance the Sardar Sarovar Dam despite the fact that the dam alone will 

displace more than ten thousands of people and will cause environmental damage.801   

p of its policies on 

displacement of indigenous people. In 1980,802 bank adopted its first resettlement policy 

involuntary resettlement, bank must finalize the resettlement plan prior to the loan 

approval.803 Unfortunately, the bank approved this project without analyzing the plan for 

resettlement of the affected people and the future ecological consequences.          

                                                             
796 Balakrishnan Rajgopal e to Renewal: The Third World Social Movement, and 

Harvard International Law Journal, 41(2) : p. 529  
797 Carrasco, Enrique R and Alison K Guernsey, Supra note, 763 at, p  368  
798 Narmada: A History of Controversy, Accessed 15 January 2017 URL:  
http://news.bbc.co.uk/2/hi/south_asia/1026355.stm   
799 Smith Narula, Supra note, 792  
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Given the enormous human and environmental loss, the project faced the protest from the 

countries. The protest was supported by displaced people, social activists, students, 

national and international civil society organizations etc. This protest movement was 

labeled as the Narmada Bachao Andolan Movement and this was led 

most popular social activist Medha Patkar.804 This movement saw the support from 

international NGOs, such as the environmental defense fund led by Lori Udall and other 

numerous civil society groups805  

In response to the growing protest against the project, the WB withdrew its support and in 

1991 appointed a committee to examine consequences of Sardar Sarovar project which 
806 

evaluate the role of WB in Sardar Sarovar Dam and project on the Narmada River in 

India. The Morse Commission following its investigation published a report highlighting 

execution of the project.807 In addition, the another internal review of the WB project, it 

revealed that WB was simply increasing its loans to projects without sufficiently taking 

into consideration the social and environment effects and the name of this report is 
808 These two reports strengthen demand of civil society 

organizations to bring the reforms in the WB governance system. The need for creation 

of accountability mechanism in the bank was further strengthened by the 1992 United 

Nation Conference on Environment and Development in Rio de Janeiro. Finally in 1993, 

the WB established the inspection panel to investigate the claims that the WB has not 

adhered to its environment and social policies.809 The panel finally gave a platform to all 

marginalize communities adversely affected by  

                                                             
804 Aram Ziai The World Bank Inspection Panel and Civil Society Protest: Glocalization of Accountability? 
The case of the Kwabenya landfill project in Ghana, DPS Working Paper Series No.2, Accessed 15 January 
2017,URL:http://www.unikassel.de/fb05/fileadmin/datas/fb05/FG_Politikwissenschaften/Entwicklungspoli
tik/Aktuelles/DPS_Working_Papers_No2_2015.pdf   
805  
Narmada movement, see, Defending The Earth Abuses of Human Rights and the Environment, Accessed 9 
January 2017, URL: https://www.hrw.org/legacy/reports/pdfs/g/general/general2926.pdf   
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5.2. Structure of Inspection Panel  

5.2.1. Composition of Inspection Panel   

The WBIP consists of three member and these members are of different nationalities of 

member countries of WB.810 The President of WB after consulting the Executive Director 

Director.811 Each member of the panel has three year term and in order to maintain 

independence of the panel the member can only serve one term.812 In addition, The 

Resolution also sets out various selection criterias for the appointment of Inspection 

iences with 

the developmental issues and the living conditions in developing countries and also the 
813  

5.2.2. Mandate and Jurisdictions of the Inspection Panel  

scope are given in the 1993 bank resolution.814  As per 

can submit a letter to the inspection panel for the request of investigation of the projects. 

The panel allows the request from a community of persons such as an organization, 

in exceptional circumstances if local representative is not available, then an organization 

from another country can also file a request form. The panel also provides that the request 

for inspection may also be initiated by the Executive Director of the WB, in case of 

approval of Executive Director for Inspection,815 

                                                             
810International Bank for Reconstruction and Development, Resolution No, 93-10  and International 
Development Association, Resolution No 93-6  
811 Ibid, at, Resolution, Para (2)  
812 Ibid, at, Resolution, Para (3)  
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814 Ibid, at, IBRD, IDA resolution, 1993  
815 Ibid, at, Resolution, Para, 12 
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compliance policies during the design and implementation stages of project, with their 

own Operational Policies &Procedures. The resolution will also grant power to inspection 

rights and obligations in dealing with the investigation of borrow request.816   

The limitation of the panel includes, first, the panel does not have the authority to adopt 

its own finding, it can only recommend it to the board and then the board has the 

authority to take the final decision. Secondly, the panel also cannot recommend for 

remedial measure to the requester, this power is vested only with the management of 

bank. Thirdly, the inspection panel is also precluded from investigating any of the actions 

of borrower,817procurement matters818, project that have been closed,819 and the request 

which was already been addressed in a previous request.820 

5.2.3 Inspection Panel Procedures            

Panel process starts once the Panel has received the Request, the process can be divided 

into three stages: registration,821 eligibility and investigation.822 In the The registration 

stage the Panel makes the Bank and the public aware that a requestor has filed a 

complaint and it completes a swift review to ensure that the group has a standing and that 

the Panel has jurisdiction over the claim.823 s Operating procedures do not specify a 

time period within which this registration review must take place, but it requires that the 

                                                             
816 Ibid, at, Resolution, Para, 15 
817 Ibid, at, Resolution, Para, 14 (a) 
818 Ibid, at, Resolution, Para, 14 (b) 
819 Ibid, at, Resolution, Para, 14 (c) 
820 Ibid, at, Resolution, Para, 14 (d) 
821 The registration stage is not a mandatory step. The Panel does not register requests that are obviously 
outside of its mandate, are anonymous, or are manifestly frivolous. See, Panel Resolution and Mandate, 
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822 URL: 
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of its mandate,824 825 The 

question of whether or not the Inspection Panel can register the Request is fairly clear.  

the complaint to the President of the WB. During this period, the Panel is required to 

determine whether the Request meets the technical eligibility criteria as established by 

the Panel Resolution. It is and updated by the Clarification to the Panel Resolution as 

adopted in 1999.   

The eligibility phase focused entirely on whether the Request qualifies for a full-scale 

investigation. And it is not designed to lead to a report as to whether the WB has 

complied with its policies and procedures.826 The eligibility phase progresses according 

to a time-  President 

-one business days827 providing for the 

828  

The Inspection Panel notes that the initial WB Management Response to a Request is 

crucial as it provides both the Inspection Panel and the Requesters with an explanation as 

to how Management views its own actions and policies, and what shortcomings it might 

itself detect in relation to the claims of the Requesters.829 When the Inspection Panel 

-one business days to 

evaluate whether Management has actually remedied or intends to remedy the 

problem.830 According to the 1999 Clarification, the Pan

831 In deciding whether to recommend an investigation as, the Inspection 

Panel must determine that all eligibility criterias are met. If it is found that the WB has 
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825 Inspection Panel, 10 Years, Supra note, 823  
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829 The Inspection Panel at 10 years, Supra note 822  at p.27  
830 World Bank, Inspection Panel, Operating Procedures, Supra note 810 at IV.29  
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followed its own policies and procedures will weigh in favor of recommending no further 

action.  The panel may choose to recommend an investigation, if it feels that view 

liance policies; it can 

compliance with its policies and the source of the alleged harm cannot be easily 

reconciled, however, the Panel may choose to recommend an investigation.832 

Additionally, it is expected that if Management admits that it has failed to follow WB 

nd a 
833  The decision whether to recommend an 

Panel also has the power to conduct a preliminary study which may entail a visit to the 

project site if it believes it necessary to examine on the ground for the eligibility of the 

Request.834 The visit ensures idea behind such a visit is to ensure that the Inspection 

835although this preliminary evaluation is not required sometimes.836  

information from the third parties and any of its preliminary findings; the Inspection 

Panel will 
837 Under 

this Resolution, only the Board has the power to officially authorize the Panel to proceed 

with an investigation.838 Following the 1999 Clarifications clause, the Board agreed to 

authorize investigations on a no-objection basis except for in limited circumstances.839 

el 

                                                             
832 Inspection Panel, Report and Recommendation on Request for Inspection, Pakistan, National Drainage 
Program Project 24 , available at 
http://siteresourcesworldbank.org/EXTINSPECTIONPANEL/Resources/EligibilityReport.pdf (  
833 Inspection Panel, 10 Years, supra note, 822 at V.33(c)  
834 Ibid. at III.B.36  
835 Inspection Panel, 10 Years, Supra note 822 at 10, Box 1.3.  
836 1999 Clarifications, at para.11  
837 The Inspection Panel at 15 Years Supra note 822 at p.30.  
838 World Bank, Inspection Panel, Operating Procedures, supra note 810  at V.C.37  
839 1999 Clarifications, at Para.9 
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begins the investigation phase. This which is the main part of the process thus forming 
840 By its nature, 

 best 

described as a systematic research and comprehensive analysis. There are no specific 

time elements that are included in the operating procedures.841 In the investigation phase, 

the Inspection Panel focuses on the fact-finding mission and verification. It conducts 

country-visits to the project site, interviews with affected people or their representatives 

and conversations with government officials and the authorities in charge of the 

projects.842 Throughout this time, the Inspection Panel also interviews the Management 

and Bank Staff. It should be noted that any such conversations are meant to remain 

need for the Panel to keep the profile of its in-country activities low and to make it clear 

that the Panel is now investigating the Bank and not the borrower.843   

Once the field investigation and data gathering are completed, the Panel process enters 

into its third phase of writing the final report. During this period the Inspection Panel 
844 Its main emphasis is on 

the collective analysis and synthesis of findings during the research.845 The Panel makes 

sure that the final report explicitly addresses every issue raised in the Request for 

Inspection.846 However, the Panel is not limited to those issues only and it may lead the 

Panel additionally to look at issues not previously raised in the Request, but holds 

relevance or the point of address in the Request.847   

The Pane

to issue an injunction, stop a project, or award financial compensation for the harm so 

                                                             
840 The Inspection Panel at 10 years, Supra note 822 at p.30  
841 Ibid,  at VII.42 (a) (b)  
842 Ibid,  66, at VII 
843 1999 Clarifications, Supra note, 810  at para.12  
844 Ibid  
845 The Inspection Panel at 10 years, Supra note 822  at p.40  
846 Ibid  
847 Ibid  
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848 The Bank Management reviews the findings of the Inspection Panel and 

submits a response to the Board within six weeks.849 Management has the authority to 

make remedial recommendations in its Report.850 

Panel, and it is generally included as a so-

Action Plan.851  

Action Plan describes the measures that the Management intends to adopt to address the 

problems of non-compliance of the project so expressed in the Report of the Inspection 

Panel.852 It ensures the effectiveness of the panel as it forms the operational basis for the 

Bank to address and remedy the findings of non-compliance and the harm that may be 

caused to the affected people.853 gs in 

opportunity to formally offer recommendations to the Board after the Panel has 

conducted its investigation.854 

whether Management has made appropriate consultations about remedial measures with 

significant number of findings of non-compliance went unanswered in the action 
855  

The Board then contacts the initial Requester within two weeks of considering the 

                                                             
848 Kay Treakle, et al. Lessons Learned, in Demanding Accountability Civil Society Claims and the World 
Bank Inspection Panel at 258  
849 Inspection Panel Resolution, Supra note 810 at para.23  
850 Inspection Panel, 10 Years On Supra note 822, at 14 15  
851 Mariarita Circi,  Really Effective? 6 Global 
Administrative Law and Global Governance 9(6) : p.  9  
852 The Inspection Panel at 10 years, supra note 7 at p.41  
853 Ibid, 7 at p.41  
854 Ibid,  7 at p.41  
855 However, the sample size was too small to allow generalizations, but the study by Bridgeman noted 
large discrepancies between findings of non-

necessitate imposing requirements on borrowers over which the Bank has actual or perceived lack of 
0 Years on, Supra note 822 at 15  
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856The Board of Executive Directors in the 1999 Clarifications Resolution have explicitly 

asked Management to always consult with Requesters and other affected parties in 

findings.857 This requirement of consultation, during the preparation of the Action Plan 

creates both the mandate and the platform for an important, and hopefully, constructive 

dialogue between Management and Requesters when it comes to the preparation of the 

Action Plan.858   

However, this possibility of a constructive dialogue is somewhat hampered by the fact 

at this stage.859 This prevents the Requesters from knowing its contents, which limits 

their ability to engage meaningfully with Management in the preparation of remedial 

steps.860     

 

 

 

 

  

                                                             
856 World Bank, Inspection Panel, Operating Procedures, Supra note 66, at X.55  
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5.3. Inspection Panel and Its Impact on Displaced People 

The creation of an inspection panel is considered as major step in recognizing the 

individual who do not have any role in the creation of an international institution. Scholar 

Ellen Hey opines that the establishment of inspection panel on the one hand, shows the 

failure of state system where it fails to control the IO from violating the human rights and 

on the other hand given importance to the rights of participation to individual and civil 

society organization in the functioning of international institution.861 Broadlow is of the 

view that the creation of inspection panels not only is a model for other international and 

regional financial institution but is also shown as a way for the establishment of 

accountability in the international humanitarian organization such as UNHCR, UNDP, 

and WHO etc.862The following section will also highlight some of the important 

contribution of the inspection panel in improving the condition of developmental induced 

displaced people.    

 Rights of Individual Recognized: The Inspection Panel without doubt played an 

important role in safeguarding the interest of individuals affected by the WB projects.863 

It is the first accountability mechanism where the individual hold WB accountable for 

their human rights violations.864 The activities of the Inspection Panel have brought a 

measure of hope in the communities at the gross root level. Due to the inspection panel 

displaced people living conditions has improved, with all these positive outcomes it can 

be conclude that the panel has played an important role in ensuring justice for individuals 

affected by the WB projects.      

Influencing other International and Regional Banks: In the era of globalization, 

international financial and humanitarian organizations activities have a larger impact on 

the day to day activities of people. WB and its finance method being adopted to fund the 

                                                             
861 

Hofstra Law and Policy Symposium, 2 (6):  p. 73   
862  Bradlow, Supra note, 778, p. 190    
863 Suzuki, Supra note, 785 at p. 184    
864 Bradlow Daniel D and Schlemmer-

 Accessed 9 January 2017, URL:  
http://www.zaoerv.de/54_1994/54_1994_2_a_392_415.pdf  , p. 392-393 



196 
 

developing countries for developmental projects. There are several other IOs that are also 

involved in assisting people who are in distress. The inspection panel now became the 

model for the other similar organisation who fund for the projects in developing 

countries.865       

Setting of Precedent: Though the Inspection Panel works as a quasi-judicial body, the 

decision of the panel will set important precedent for every new case. The panel has also 

set an important precedent with in the bank, such as applying social and environmental 

rules and regulations that have an impac 866    

Promoting Participation, Transparency and Accountability: The most important objective 

of Inspection Panel is to provide an opportunity to the victims of WB developmental 

during panel visit to the project area and 

its interaction with claimant during investigation of a particular project. The panel will 

report. The responses of both the claimant and management will be published on the 

one hand is giving voices to marginalized people in the IOs867 and on the other hand it is 

positively contributing to the evolving Global Administrative Law principles such as 

Participation, Transparency, Accountability and Independence.868         

5.4. Limitation of Inspection Panel    

Despite the success of Inspection Panel and improvement it is making in increasing its 

use of panel processes, many criticisms can be leveled against the panel. The panel has 

failed to fulfill the need for an effective accountability mechanism; it also has a limited 

                                                             
865 Alexsandro Eugenio Pereira, Rodrigo Rossi Horochovski, Mariana Mattos de Almeida Cruz and Noeli 
Rodrigues (2017) Accountability in International Organizations: the case of World Bank Inspection Panel 
(1993- A Journal of the Brazilian Political Science Association, 11 (1):  p. 10   
866 Andria Naude Fourie The World Bank Inspection Panel and Quasi-Judicial Oversight in Search 

 Public International Law Accessed 9 January 2017 URL: 
https://www.researchgate.net/publication/308889647_The_World_Bank_Inspection_Panel_and_QuasiJudi
cial_Oversight_In_Search_of_the_'Judicial_Spirit'_in_Public_International_Law  p.5   
867 David Hunter, Supra note, 780 at p. 204  
868 Ibid      
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ability to grant relief to the victims and also lacking independence in furnishing reports 

and procedures. Following points will summarize the most emphasized weaknesses of 

Inspection Panel.   

Threat to Civil Society Activists: According to Professor Suzuki the lack of mechanism 

to provide protection to civil society activist who bring claims to Inspection Panel is a 

biggest failure of WB system.869 As the people are unwilling to file a claim due to their 

which mainly highlighted the attack on the people who approached the Inspection Panel 

to file their request.870 This report also criticizes the WB for its failure to address the 

problem.       

Inability to Grant Relief: Another criticism is that the lack of power to grant relief to the 

project affected people. According to Professor Brodlow, the Panel has inability to Grant 

limited authority to recommend to bank for grant of relief. In fact, the scholars have 

highlighted this as the weakness of the panel.871 Since the panel is unable to provide the 

relief, the affected communities have to look in for the bank management for 

compensation. Another ambiguity is that the management will not provide any 

compensation on the basis of 872      

: The panel should be independent in 

performing its role. Though the panel maintains the independence from the bank 

management in appointment of panel members, but same independence is not exhibited 

in its other activities. The panel is a subordinate body of bank and it is difficult for the 

interfere in the day to day affairs of panel. It also reflects panel lack of ability to prevent 

such interference which is also compromising its status as independent body. Thirdly, the 

                                                             
869 Suzuki, Supra note, 768 at p. 189   
870 Human Rights Watch (2015) At Your Own Risk Reprisals against Critics of World Bank Group 
Projects,  Accessed 16 January 2017, URL: 
https://www.hrw.org/sites/default/files/reports/worldBank0615_4Up.pdf     
871 Sophie Zacharia, Supra note , at 751   
872  Suzuki, Supra note, 768 at p. 192  
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interests, thus undermining the interest of the project affected people.       

Limited Right of Inclusion of Requester in the Panel Process: The panel is also criticized 

for its exclusion of requester in the panel formation process. In fact, there have been few 

instances, where the panel has involved the requester in the investigation stage but 

majority of ceased panel has excluded the claimant to participate in different stages of 

panel process.873 In addition, the panel has also failed to give people the right to 

participate in the outcome of an investigation. Bradlow opines that the claimant should be 

informed about all communication between the panel and the bank staff, and borrower 

should be given opportunity to respond.874  

Limitation on the Panel Mandate: The Inspection Panel investigates only those cases in 

which the WB has violated its own safeguard policies.875The mandate of panel which 

policies have not been violated directly. There are many instances where the project has 

excludes the bank from its responsibility for human rights violation.876 The panel also has 

a limited mandate in referring to the human rights norms in their activities. Therefore, 

unless the WB reforms and revises its mandate, the victims of banks activities will 

remain marginalized.         

6.  Making Inspection Panel work for Displaced: A Way Forward        

The establishment of Inspection Panel is a positive step not only in terms of first 

accountability mechanism but also in recognizing the rights of displaced people in 

international law and organization. As scholar Alexander puts.877 Apart from providing a 

                                                             
873 Enrique Carrasco and Alison K. Guernsey, Supra note, 763 at p. 368   
874 Daniel D. Bradlow (19 International Organizations and Private Complaints: The Case of the World 

 Virginia Journal of International Law 34 : p. 553    
875 Daniel Bradlow and Andria Naude Fourie, Supra note   
876 Dana Clark, Jonathan Fox and Kay Treackle, (2003) Demanding Accountability: Civil-Society Claims 
and the World Bank Inspection Panel,  Accessed 16 January 2017   URL: 
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877 The World Bank Inspection Panel in Context: Institutional Aspect of 
the Accountability of International O International Organization Law Review, 2 (1) :  p. 62-64      
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platform for the project affected people, inspection panel is also an attractive model for 

the other international and regional organization to create accountability mechanism in 

their jurisdictions.878In contrast to the above view, the panel also has certain limitations 

which include its limited power of panel and other institutional and jurisdictional 

shortcomings to undermine its model for other IOs.  

Though the Inspection Panel has certain positive and negative impact, nevertheless, it 

cannot undermine its role in international legal order. The need for the hour is to reform 

the existing structure which can be done by expanding its jurisdiction of panel or through 

the bank reforms. There are several other scholars who have given their suggestions for 

making Inspection Panel a truthful and accountable mechanism where the poor people 

can get compensation for the harm they have suffered.  

The following section will identifies the necessary measures which are needed for 

progressive development of the Inspection Panel.      

a)  The Inspection Panel should have a separate legal document which exclusively deals 

with its powers and functions. The existing resolutions and their amendments and the 

other different documents adopted by the Executive Directors on panel leads confusion in 

the mind of people. In fact, majority of the project affected displaced people are illiterate 

and does not have much familiarity with the day to day activities of the bank. This will 

lead to negative impression on the panel. Therefore, it would be a very useful for the 

deals the power, procedure of panel, independence of panel from the WB management.879          

b) The Inspection Panel is often criticized for its lack of power to provide remedial 

to decide the compensation or remedial measures for the affected people will be very 

crucial in terms of safeguarding the checks and balances between the panel and other 

bodies.880

                                                             
878 Ibid, at, p. 65  
879 Ibid, at, p.66 
880 Alexander Orakhelashvili,  Supra note, 877 at p. 63  
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with their own policy and procedure and with the applicable rule of international law thus 

making it more effective in compliance for the displaced and affected people.881 

However, the enlargement of panel power is very crucial not only for development of 

panel as a true accountability mechanism but also it is an essential method for the further 

expansion of the developmental activities of the WB.  

c) Scholar Suz
882  will be to report directly to the boards of directors for 

providing remedies to project affected people. The advantage of this unit to providing 

remedial measure to claimant before the investigating process starts. In many instances 

what happens is that the accountability mechanisms will follow their institutional 

procedure such as investigation and other compliance mechanism but ignores the urgent 

needs of the common people who affected by the social and environmental policy 

violation. In order to address this issue Inspection Panel should develop an effective 

remedial unit within its institutional structure.    

d) At present the Inspection Panel only accepts complaint from a group of people and 

opinion that accountability mechanisms should facilitate lowering the threshold by 

allowing complaints from the individual those who are affected by the WB 

projects.883

884  It leads the 

marginalized people to stay away from the panel process and it will set a wrong 

precedent about the panel. In order to address this problem the Inspection Panel should 

and international in true nature.     

  

                                                             
881	Steven Herz and Anne Perrault (2009) Bringing Human Rights Claims to the World Bank Inspection 
Panel Accessed 16 January 2017, URL: http://www.bankinformationcenter.org/en/Document.101841.pdf     
882 Richard Bissell and Suresh Nanwani (2009) 
Mechanism: Development and Challenges, Manchester Journal of International Economic Law, 6 ( 1) : p.5    
883Ibid, at, 66  
884 Inspection Panel Resolutions, Supra Note,  180      
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7. Conclusion                  

This chapter provides a thorough examination of how accountability and responsibility 

has emerged as a key issue for international economic institutions as a result of pressure 

from civil society activists. As a result of the establishment of the Inspection Panel as the 

first accountability mechanism for the WB, it has received praise from the legal scholars 

and practitioners alike. As an important development in citizen-based accountability, the 

WB set an example for other international financial institutions. The effectiveness of any 

accountability mechanism requires that people place their trust in its operation, especially 

the marginalized communities who submit complaints. Unfortunately the Inspection 

Panel suffering from the lack of independence, impartiality and insufficient power to 

grant compensation to the victims of projected people make the Inspection Panel a 

toothless mechanism. Hence, in order to address the problems of displaced people the 

World Bank has to create a more responsible mechanism, which means the Bank must be 

made financially responsible for its human rights violations of peoples.    
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Chapter VIII 

Conclusion 

    
The study was undertaken with the understanding that the existing international 

protection initiatives on Internally Displaced Persons (IDPs), both legal and institutional, 

are weak, inadequate and uncoordinated. The piece-meal effort to protect IDPs has failed 

to ensure effective protection to them.   

the creation of a legal framework on IDPs at the international level, which has been 

instrumental in addressing the situation of internal displacement. The existing legal 

framework mainly stems from the UN Guiding Principles on Internal Displacement. 

These principles are a restatement of international human rights law, humanitarian law 

and to a certain extent refugee law are applicable to IDPs. The Guiding Principles are 

comprehensive covering all phases, aspects and causes of internal displacement. The 

main drawback is that these principles are non-binding and hence not enforceable. Their 

enforceability depends on the willingness of states to adopt them in the form of a binding 

domestic legal framework. A few countries have done so, but a majority of countries 

facing the problems of internal displacement have yet to do so. The main problem in 

developing international law on IDPs is the issue of sovereignty. It is the national 

authorities that are primarily responsible for addressing the needs of their displaced 

citizens. However, the state often lacks the capacity, and sometimes the will, to provide 

these people protection and assistance. The principle of sovereignty constitutes the 

political barrier when it comes to the protection of IDPs by the international community. 

IDPs are an internal matter, and any attempt to create an international measure to address 

the IDPs issue is seen as meddling in the domestic affairs of states. To put it differently 

the principles of sovereignty and non-intervention into the domestic affairs of states 

create a hurdle in the international community providing effective protection to IDPs.   

Apart from setting up an effective legal framework on IDPs at the international level, 

there is also a need for international humanitarian and developmental agencies to 
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effectively address the problems of IDPs. As we know, there is no specific institutional 

set up to facilitate the implementation of Guiding Principles. The services of international 

humanitarian and developmental organisations are being developed in addressing their 

problems. The existing ad hoc mechanisms are however uncoordinated and ineffective. 

The collaborative response system within UN was set up to address the lack of 

coordination by bringing together all institutions that deal with humanitarian crises 

including internal displacement.  Such an approach has been effective to an extent in the 

sense that systems such as the Inter Agency Standing Committee, the office of the 

Emergency Relief Coordinator and the Inter Agency Internal Displacement Division were 

set up. They have played a significant role in increasing the awareness about protection 

and assistance issues faced by IDPs. Yet the system has been weakened with the absence 

of consistent coordination, and lack of specific institutional responsibility, giving rise to 

humanitarian gaps in protection of IDPs.  

To bridge these gaps an additional response mechanism in the form of a Cluster-Based 

approach was introduced in 2005. Under this system, specific agencies have been 

assigned sectoral responsibility. This approach is aimed at ensuring more predictable, 

effective and accountable inter-agency response for the protection of IDPs in key sectors 

where gaps have been identified. This approach also singles out protection as a key 

humanitarian activity. The global protection cluster working group is the main forum set 

up to coordinate protection activities across all sectoral humanitarian activities and 

agencies.    

This system also faces numerous challenges which make the comprehensive protection of 

IDPs problematic. Although the Cluster Approach has been adopted widely in 

humanitarian assistance operations, it operationalizes a form of accountability not to 

beneficiaries, but rather upward to cluster leads, Humanitarian Coordinators, and to the 

Emergency Relief Coordinator, who are held accountable to states. Hence, the reforms 

introduced to increase accountability in 2005, are not ensuring a more effective needs-

based response to assist IDPs, but rather promoting the alignment of aid with donor 

objectives.    
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The effective functionality of the Cluster Approach depends on interdependence and 

complementarity of all the agencies involved. This requires close cooperation, 

communication and accountability. If one of the relevant agencies fails to function, the 

effect will be distributed throughout the whole system and some agencies will be forced 

to perform additional duties. In addition, the clusters have also in some cases failed to 

integrate local partners effectively, leaving them to operate in isolation and fragmentation 

in certain countries, thus minimizing their effectiveness. 

The UNHCR remains the largest individual humanitarian actor dealing with displaced 

populations, including IDPs. Although its original mandate was limited to refugees, it 

was later expanded to provide assistance and protection to IDPs also. The UNHCR is not 

only the largest individual agency for IDPs, but also leads other organizations in assisting 

IDPs. The study found that despite the agency's leading role in protection of IDPs, it was 

criticized by scholars for promoting the non-admission policies of the western states. To 

address these problems, the UNHCR needs to be made responsible for its acts or 

omissions which lead to the violation of human rights of IDPs. The ICRC considers an 

IDP to be first and foremost a civilian, who is protected by international humanitarian 

law. Apart from the UN and non UN organizations, the priorities and emphasis on the 

humanitarian reform process must include its IDP dimension to the humanitarian NGO 

community. Some NGOs, such as Oxfam have even formally recognized the leadership 

of UN lead initiatives to formally take over the responsibility for the key elements on IDP 

protection and assistance in humanitarian response.  

Apart from international humanitarian organizations, international developmental 

agencies such as the World Bank have to play a constructive role in protection and 

assistance of displaced people. They must take responsibility to ensure that their activities 

do not undermine the rights of affected communities, which include the people displaced 

due to developmental projects funded by them. In this regards, accountability has 

emerged as a key issue for international economic institutions as a result of pressure from 

transnational activists. The creation of the first external accountability mechanism within 

the World Bank regarding improving the bank's performance and policy compliance as a 

result of the influence of Civil Society Organisations (CSOs).  
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The failure to respect the rights of local people would lead to impoverishment, ineffective 

development and social and environmental injustice. In so far as the World Bank is 

concerned effective remedy must exist in situations where World Bank-financed projects 

clearly violate the rights of IDPs, as expressed in the bank's social and environmental 

policy framework. It is true to say that the Inspection Panel has received praise from legal 

scholars and practitioners alike as an important development in citizen-based 

accountability for the World Bank.  

The study found that although legal scholars, practitioner and other international 

organizations found the Inspection Panel to be an attractive mechanism, there are certain 

institutional shortcomings that undermine its attractiveness as a model for other 

international organizations. These include the Panel's limited mandate, lack of ability to 

grant relief, and in general lacks independence from the Bank, making this institution 

ineffective in providing relief to the development-induced displaced peoples.  

At the regional level, the Africa Union has taken adequate initiatives to set up protection 

instruments for IDPs. Internal displacement is an issue that the African continent has 

been facing for a long time. The African Union has therefore adopted the Kampala 

Convention, which is a path breaking instruments that fills the protection gaps in present 

international law. The main contribution of the Kampala Convention is that it is the first-

ever binding regional instrument governing all phases of displacement that 

comprehensively protects IDPs by granting them wide ranging rights, and imposing 

obligations on states and non-state actors. The Kampala Convention also adopted a 

definition of IDPs that is neither too narrow nor too liberal, and which provides 

conceptual clarity to the term 'IDPs'. In addition to this, the Convention also introduced 

some new provisions such as the right to claim compensation for displacement, as well as 

rules that regulate the conduct of armed groups and private companies. It also details 

their responsibility in relation to internal displacement. Another unique contribution of 

the Convention is the introduction of compliance monitoring and follow up mechanisms 

such as conference of state parties, peer review mechanisms, etc. It also empowers the 

African Court of Justice and Human Rights and the African Commission on Human and 
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Peoples Rights to promote compliance of the state parties and adjudicate cases related to 

the Kampala Convention. 

However, some of the provisions of the Kampala Convention are disappointing. For 

instance, Article 10 of the Convention deals with the obligations of the state in preventing 

development-induced displacement and states that displacement caused by projects 

carried out by public and private actors should be prevented as much as possible. 

and 

unless there is a strong, compelling and overriding public interest. In addition, Article 14 

of the Kampala Convention creates a mechanism for monitoring compliance, the 

Conference of States monitor compliance. But it neither clearly defines the mandate of 

the Conference of States nor provides for an independent agency for the coordination of 

the protection and assistance of IDPs. Taking these weaknesses into consideration it can 

be said that the success of the regional legal framework can only be guaranteed if these 

provisions are modified and the feeble coordination mechanisms strengthened.  

At the sub-regional level, there have been progressive sub- regional initiatives to address 

the internal displacement situations. A significant initiative has been the Great Lake Pact, 

2006. It was the outcome of sub-regional cooperation and development efforts in the 

Great Lake Region. The Great Lake Pact includes several protocols that deal with the 

issues such as displacement, property rights and problems of sexual violence. These 

Great Lake protocols, to a large extent, restate the Guiding Principles as an international 

source of protection for the displaced. In addition to these instruments, there are also 

some correlating institutions that have been set up to aid their implementation. However, 

IDPs in these regions still face problems.  

Like the African region, the Asian region is also vulnerable to internal displacement. The 

root cause of displacement in Asia is multidimensional; countries in this region have 

different historical and geographical conditions, different stages of economic 

development and different levels of government stability. The causes of displacement 

include conflicts, human rights violations, natural hazards as well as climate change. 
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Despite the Asian region facing the problem of IDPs there is no regional legal and 

institutional mechanism for their protection.    

In order to address the problems of IDPs in the Asian region, there is the need for a 

regional convention on IDPs in line with the Kampala Convention. The advantage of 

having a regional mechanism include: Firstly, since states are likely to contribute to the 

formulation of a regional instrument they are to understand and internalize their 

responsibility towards IDPs. Secondly, states are more likely to trust a regional 

enforcement mechanism than an international institution. Thirdly, regional norms and 

institutions are more likely to take into account local social, historical and cultural 

factors. Hence, the Asian region needs to adopt a convention on IDPs in line with the 

African Union Convention.  

It is to be noted that the improvement of human rights cannot be realized without the 

cooperation of civil society. The integration of non-state actors might be critical in 

overcoming problems of internal displacement. The sub-regional forums should be 

integrated in order to build a comprehensive understanding of the problems. In this regard 

the role of national human rights institutions should also be strengthened by consolidating 

partnership with NGOs who can take part in significant activities that include reporting, 

investigation, education and publication of human rights materials.  

The first step towards this could be adopting a human rights instrument at the regional 

level. Any responsible state should recognize human rights concerns as crucial 

component of good governance. The regional mechanism should be able to restrict or 

suspend rights and privileges of the member states in the case of non-compliance to the 

agreed human rights principles. This measure can ensure that the improvement of the 

domestic human rights situation goes hand in hand with the participation in regional 

cooperation for social and economic development. The regional instruments could 

facilitate the integration of several sub-regions under the unified regional human rights 

mechanism. But to maximize the effectiveness of the regional arrangements, it is 

imperative to support the ongoing development of both the national human rights 

institutions and the ratification of international human rights instruments. Establishment 
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of a regional human rights mechanism could be a breakthrough in reducing human rights 

violations of IDPs.  

Presently, at the national level more than twenty countries have adopted the law and 

policies on internal displacement and many countries are in the process of adopting 

domestic legislation on IDPs. Since, States are primarily responsible for the protection of 

IDPs, it is very much necessary to have a law on IDPs. As far as India is concerned, the 

Right to Fair Compensation and Transparency, Rehabilitation and Resettlement Act was 

adopted in 2013. But there is a lacuna in the act in that it addresses the problems of 

development induced displacement alone and ignores the plight of other displaced 

people. In fact countries should have comprehensive legal and institutional mechanism to 

effectively address the problems of IDPs.    

Recommendations: Towards an Effective Protection Regime for IDPs 

The burden of the thesis has been to argue that the international regime for the protection 

of IDPs is inadequate. In this backdrop the following recommendation may be considered 

for the effective protection of IDPs.   

1. The study proposes that there is a need to seriously consider the possibility of adopting an 

international convention on IDPs to provide effective protection. The process of drafting 

such a convention would reopen the debate about the protection of IDPs help to frame a 

more adequate legal framework. The adoption of such a Convention would contribute to 

the protection of IDPs in the states that ratify it.  

2. It also must be understood that the Cluster system is not inclusive to the roles of INGOs. 

In addition, the operation of the different existing international humanitarian actors was 

found to be in accordance with their separate mandate with limited cooperation, than 

working commonly for the urgent needs of the IDPs. Hence, creating a comprehensive 

common strategic framework for the protection of IDPs is indispensable.   

3. The study recommends the reform of the World Bank Inspection Panel. A separate unit 

should be created that would be responsible for remedying the social and environmental 

policy violations identified by the panel. The displaced and aggrieved communities 

should also be adequately compensated.  In addition, it is recommended that the World 

Bank should broaden the mandate of the panel and give the powers necessary to carry out 
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the above mentioned functions.  At present, a request can be brought before the World 

Bank only by a person or people affected by a project that is being financed by the Bank 

and not by external NGOs acting on their behalf. But in today's world, there exists a very 

strong notion of public interest which comes to the fore particularly when issues 

concerning environmental protection or the common heritage of mankind come up. This 

is especially true in cases where there is no specific party is particularly affected by a 

project, but where the implementation of the project would lead to general environmental 

harm. In such circumstances there is no clarity as to whether national or international 

NGOs have the rights to protect public interest, especially in the international 

organizational framework. Here if the Panel mandate is broadened the Panel could work 

much more effectively. 

4. At the regional level biggest challenge before the Kampala Convention is the 

implementation of its provision in the domestic legislation of states. The one possible 

solution for its speedy implantation is for civil society organizations to disseminate the 

message of the Convention within countries and among IDPs so that the displaced can 

achieve protection and assistance that it offers. In addition to these, other actions to be 

taken to push for speedy ratification and implementation might include coordination with 

national monitoring mechanisms to identify the service delivery gaps and make states 

understand how the provisions of the Convention can mitigate these gaps.   

5. In order to address the problems of IDPs in the Asian region, there is need for regional 

convention on IDPs in line with the Kampala Convention. In addition, regional 

organizations such as ASEAN and SAARC must assume greater responsibility in 

working towards peace, security and stability, especially when impacts are of a regional 

nature. The lack of protection and legal gaps are a key obstacle for IDPs to access their 

fundamental human rights. States should develop national laws and also explore 

ratification of international human rights treaties. Apart from the above humanitarian aid 

must be delivered while other more sustainable solutions are explored, that allow 

communities to be self-reliant and promote resilience. Responses to displacement should 

not only involve humanitarian actors but also consider development approaches that are 

rights based.   
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6. In order to find solutions, the states must advance effective regional cooperation. This 

would include addressing the root causes in countries of origin, providing more 

opportunities for local integration and the strategic use of resettlement. To achieve this in 

the Asia Pacific, the states must cooperate with the civil society. They often have better 

access to the communities; understand cultural sensitivities, and their work is less likely 

to be dismissed. Local and national groups are also often the key actors in facilitating 

peace building, as well as resolving and preventing conflicts. These groups must be 

provided with increased resources to carry out their crucial work and their voices must be 

strengthened. This is the responsibility of all stakeholders involved in identifying and 

addressing root causes, or responding to displacement, and must not just be sidelined as a 

responsibility of the state or the local community.  

7. It is in the best interests of the displaced that a clear institutional separation is kept 

between refugees and IDPs. This is because the origin and evolution of the present IDPs 

regime were not for addressing the problems of the people but to promote a geopolitical 

interest in which the old framework of the 1951 convention had limited the interest of the 

powerful. However, there was an urgent need for the western countries to manage and 

contain refugee flows and in order to achieve this th

regime. No doubt, the IDPs regime came to be useful in legitimizing and preserving the 

system of intervention, control and instrumental for the neo colonial projects. And also 

the IDPs regime provided the new normative framework for the promotion of wider geo 

political interests of the states in the global north.  

8. At the national level countries should adopt domestic legislation on IDPs and also 

strengthen the institutional mechanisms such as the National Human Rights Commission 

and local civil society organizations.     

In a nutshell, though the existing international legal, institutional as well as humanitarian 

response for IDPs protection and assistance is significantly growing, the system is yet ad 

hoc with weak and unpredictable institutional arrangements. At the regional level the 

African Union has taken the lead in adopting a binding convention on IDPs, but the weak 

implementation mechanisms make the Kampala convention ineffective. The Asian region 

has yet to adopt its own regional convention on IDPs. The countries facing the problems 
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of internal displacement also need to adopt their domestic legislation on IDPs. In sum, the 

international, regional and national communities need to revisit their legal and 

institutional arrangements to come up with better responses to ensure effective protection 

and assistance to IDPs.   
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Annexure - II 
 The UN Guiding Principles on Internal Displacement, 1998   

   
Introduction - Scope and Purpose    

1. These Guiding Principles address the specific needs of internally displaced persons 
worldwide. They identify rights and guarantees relevant to the protection of persons from 
forced displacement and to their protection and assistance during displacement as well as 
during return or resettlement and reintegration. 

2. For the purposes of these Principles, internally displaced persons are persons or groups 
Of persons who have been forced or obliged to flee or to leave their homes or places of 
habitual residence, in particular as a result Of or in order to avoid the effects of armed 
conflict, situations of generalized violence, violations of human rights or natural or 
human-made disasters, and who have not crossed an internationally recognized State 
border. 

3. These Principles reflect and are consistent with international human rights law and 
international humanitarian law. They provide guidance to; 

(a) The Representative of the Secretary-General on internally displaced persons in 
carrying out his mandate; 

(b) States when faced with the phenomenon of internal displacement; 

(c) All other authorities, groups and persons in their relations with internally displaced 
persons; and 

(d) Intergovernmental and non-governmental organizations when addressing internal 
displacement. 

4. These Guiding Principles should be disseminated and applied as widely as possible. 

Section I. General Principles 

Principle 1 

1. Internally displaced persons shall enjoy, in full equality, the same rights and freedoms 
under international and domestic law as do other persons in their country. They shall not 
be discriminated against in the enjoyment of any rights and freedoms on the ground that 
they are internally displaced. 

2. These Principles are without prejudice to individual criminal responsibility under 
international law, in particular relating to genocide, crimes against humanity and war 
crimes. 
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Principle 2 

1. These Principles shall be observed by all authorities, groups and persons irrespective 
of their legal status and applied without any adverse distinction. The observance of these 
Principles shall not affect the legal status of any authorities, groups or persons involved. 

2. These Principles shall not be interpreted as restricting, modifying or impairing the 
provisions of any international human rights or international humanitarian law instrument 
or rights granted to persons under domestic law. In particular, these Principles are 
without prejudice to the right to seek and enjoy asylum in other countries. 

Principle 3 

1. National authorities have the primary duty and responsibility to provide protection and 
humanitarian assistance to internally displaced persons within their jurisdiction^ 

2. Internally displaced persons have the right to request and to receive protection and 
humanitarian assistance from these authorities. They shall not be persecuted or punished 
for making such a request. 

Principle 4 

1. These Principles shall be applied without discrimination of any kind, such as race, 
color, sex, language, religion or belief, political or other opinion, national, ethnic or 
social Origin, legal or social status, age, disability, property, birth, or on any Other 
similar criteria. 

2. Certain internally displaced persons, such as children, especially unaccompanied 
minors, expectant mothers, mothers with young children, female heads of household, 
persons with disabilities and elderly persons, shall be entitled to protection and assistance 
required by their condition and to treatment which takes into account their special needs. 

Section II. Principles Relating to Protection from Displacement 

Principle 5 

All authorities and international actors shall respect and ensure respect for their 
obligations under international law, including human rights and humanitarian law, in all 
circumstances, so as-to prevent and avoid conditions that might lead to displacement of 
persons. 

Principle 6 

1. Every human being shall have the right to be protected against being arbitrarily 
displaced from his or her home or place of habitual residence. 

2. The prohibition of arbitrary displacement includes displacement;  
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(a) When it is based on policies of apartheid, 'ethnic cleansing' or similar practices aimed 
at/or resulting in altering the ethnic, religious or racial composition of the affected 
population;  

(b) In situations of armed conflict, unless the security of the civilians involved or 
imperative military reasons so demand;  

(e) In cases of large-scale development projects, which are not justified by compelling 
and overriding public interests;  

(d) In- cases of disasters, unless the safety and health of those affected requires their 
evacuation; and 

(e) When it is used as a collective punishment. 

3. Displacement shall last no longer than required by the circumstances. 

Principle 7 

1. Prior to any decision requiring the displacement of persons, the authorities concerned 
shall ensure that all feasible alternatives are explored in order to avoid displacement 
altogether. Where no alternatives exist, all measures shall be taken to minimize 
displacement and its adverse effects. 

2. The authorities undertaking such displacement shall ensure, to the greatest practicable 
extent that proper accommodation is provided to the displaced persons that such 
displacements are effected in satisfactory conditions of safety, nutrition, health and 
hygiene, and that members of the same family are not separated.  

3. If displacement occurs in situations other than during the emergency stages of armed 
conflicts and disasters, the following guarantees shall be complied with: 

(a) A specific decision shall be taken by a State authority empowered by law to order 
such measures; 

(b) Adequate measures shall be taken to guarantee to those to be displaced full 
information on the reasons and procedures for their displacement and, where applicable, 
on compensation and relocation; 

(c) The free and informed of those to be displaced shall be sought; 

(d) The authorities concerned shall endeavor to involve those affected, particularly 
women, in the planning and management of their relocation; 

(e) Law enforcement measures, where required, shall be carried out by competent legal 
authorities; and 

(f) The right to an effective remedy, including the review of such decisions by 
appropriate judicial authorities, shall be respected. 
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Principle 8 

Displacement shall not be carried out in a manner that violates the rights to life, dignity, 
liberty and security of those affected. 

Principle 9 

States are under a particular obligation to protect against the displacement of indigenous 
peoples, minorities, peasants, pastoralists and other groups with a special dependency on 
and attachment to their lands. 

Section III. Principles Relating to Protection during Displacement 

Principle 10 

1. Every human being has the inherent right to life which shall be protected by law. No 
one shall be arbitrarily deprived of his or her life. Internally displaced persons shall be 
protected in particular against: 

(a) Genocide; 

(b) Murder;  

(c) Summary or arbitrary executions; and 

(d) Enforced disappearances, including abduction or unacknowledged detention, 
threatening or resulting in death. 

Threats and incitement to commit any of the foregoing acts shall be prohibited. 

2. Attacks or other acts of violence against internally displaced persons who do not or no 
longer participate in hostilities are prohibited in all circumstances. Internally displaced 
persons shall be protected, in particular, against: 

(a) Direct or indiscriminate attacks or other acts of violence, including the creation of 
areas wherein attacks on civilians are permitted; 

(b) Starvation as a method of combat; 

(c) Their use to shield military objectives from attack or to shield, favour or impede 
military operations; 

(d) Attacks against their camps or settlements; arid 

(e) The use of anti-personnel landmines. 

Principle 11 

1. Every human being has the right to dignity and physical, mental and moral integrity.  

2. Internally displaced persons, whether or not their liberty has been restricted, shall be 
protected in particular against: 
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(a) Rape, mutilation, torture, cruel, inhuman or degrading treatment or punishment, and 
other outrages upon personal dignity, such as acts of gender-specific violence, forced 
prostitution and any form of indecent assault; 

(b) Slavery Or any contemporary form of slavery, such as sale into marriage, sexual 
exploitation, or forced labor of children; and 

(c) Acts of violence intended to spread terror among internally displaced persons. 

Threats and incitement to commit any of the foregoing acts shall be prohibited. 

Principle 12 

1. Every human being has the right to liberty and security of person. No one shall be 
subjected to arbitrary arrest or detention. 

2. To give effect to this right for internally displaced persons, they shall not be interned in 
or confined to a camp. If in exceptional circumstances such internment or confinement is 
absolutely necessary, it shall not last longer than required by the circumstances. 

3. Internally displaced persons shall be protected from discriminatory arrest and detention 
as a result of their displacement. 

4. In no case shall internally displaced persons be taken hostage. 

Principle 13 

1. In no circumstances shall displaced children be recruited nor be required or permitted 
to take part in hostilities. 

2. Internally displaced persons shall be protected against discriminatory practices of 
recruitment into any armed forces or groups as a result of their displacement. In particular 
any cruel, inhuman or degrading practices that compel compliance or punish non-
compliance with recruitment are prohibited in all circumstances. 

Principle 14 

1. Every internally displaced person has the right to liberty of movement and freedom to 
choose his or her residence! 

2. In particular, internally displaced persons have the right to move freely in and out of 
camps or other settlements. 

Principle 15 

Internally displaced persons have: 

(a) The right to seek safety in another part of the country 

(b) The right to leave their country; 

(c) The right to seek asylum in another country; and 
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(d) The right to be protected against forcible return to or resettlement in any place where 
their life, safety, liberty and/or health would be at risk. 

Principle 16 

1. All internally displaced persons have the right to know the fate and whereabouts of 
missing relatives. 

2. The authorities concerned shall endeavor to establish the fate and whereabouts of 
internally displaced persons reported missing, and cooperate with relevant international 
organizations engaged in this task. They shall inform the next of kin on the progress of 
the investigation and notify them of any result. 

3. The authorities concerned shall endeavor to collect and identify the mortal remains of 
those deceased, prevent their despoliation or mutilation, and facilitate the return of those 
remains to the next of kin or dispose of them respectfully. 

4. Grave sites of internally displaced persons should be protected and respected in all 
circumstances. Internally displaced persons should have the right of access to the grave 
sites of their deceased relatives. 

Principle 17 

1. Every human being has the right to respect of his or her family life. 

2. To give effect to this right for internally displaced persons, family members who wish 
to remain together shall be allowed to do so. 

3. Families which are separated by displacement should be reunited as quickly as 
possible. All appropriate steps shall be taken to expedite the reunion of such families, 
particularly when children are involved. The responsible authorities shall facilitate 
inquiries made by family members and encourage and cooperate with the work of 
humanitarian organizations engaged in the task of family reunification. 

4. Members of internally displaced families whose personal liberty has been restricted by 
internment or confinement in camps shall have the right to remain together. 

Principle 18 

1. All internally displaced persons have the right an adequate standard of living. 

2. At the minimum, regardless of the circumstances, and without discrimination, 
 shall provide internally displaced persons with and ensure safe 

access to: 

(a) Essential food and potable water; 

(b) Basic shelter and housing; 

(c) Appropriate clothing and 
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(d) Essential medical serviced and sanitation. 

3. Special efforts should be made to ensure the full participation of women in the 
planning and distribution of these basic supplies. 

Principle 19 

1. All wounded and sick internally displaced persons as well as those with disabilities 
shall receive to the fullest extent practicable and with the least possible delay, the medical 
care and attention they require, without distinction on any grounds other than medical 
ones. When necessary, internally displaced persons shall have access to psychological 
and social services. 

2. Special attention should be paid to the health needs of women, including access to 
female health care providers and services, such as reproductive health care, as well as 
appropriate counseling for victims of sexual and other abuses. 

3. Special attention should also be given to the prevention of contagious and infectious 
diseases, including AIDS, among internally displaced persons, 

Principle 20 

1. Every human being has the right to recognition everywhere as a person before the law. 

2. To give effect to this right for internally displaced persons, the authorities concerned 
shall issue to them all documents necessary for the enjoyment and exercise of their legal 
rights, such as passports, personal identification documents, birth certificates and 
marriage certificates. In particular, the authorities shall facilitate the issuance of new 
documents or the replacement of documents lost in the course of displacement, without 
imposing unreasonable conditions, such as requiring the return to one's area of habitual 
residence in order to obtain these or other required documents. 

3. Women and men shall have equal rights to obtain such necessary documents and shall 
have the right to have such documentation issued in their own names. 

Principle 21  

1. No one shall be arbitrarily deprived, of properly and possessions. 

2. The property and possessions of internally displaced persons shall in all circumstances 
be protected, in particular, against the following acts: 

(a) Pillage; 

(b) Direct or indiscriminate attacks or other acts of violence; 

(c) Being used to shield military operations or objectives; 

(d) Being made the object of reprisal; and 

(e) Being destroyed or appropriated as a form of collective punishment. 
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3. Property and possessions left behind by internally displaced persons^ should be 
protected against destruction and arbitrary and illegal appropriation, occupation or use. 

Principle 22 

1. Internally displaced persons, whether or not they are living in camps, shall not be 
discriminated against as a result of their displacement in the enjoyment of the following 
rights: 

(a) The rights to freedom of thought, conscience, religion or belief, opinion and 
expression; 

(b) The right to seek freely opportunities for employment and to participate in economic 
activities; 

(c) The right to associate freely and participate equally in community affairs; 

(d) The right to vote and to participate in government and public affairs, including the 
right to have access to the leans necessary to exercise this right; and 

(e) The right to communicate in a language they understand. 

Principle 23 

1. Every human being has the right to education. 

2. To give effect to this right for internally displaced persons, the authorities concerned 
shall ensure that such persons, n particular displaced children, receive education which 
shall be free and compulsory at the primary level. Education should respect their cultural 
identity, language and religion. 

3. Special efforts should be made to ensure the full and equal participation of women and 
girls in educational programs. 

4. Education and training facilities shall be made available to internally displaced 
persons, in particular adolescents and women, whether or not living in camps, as soon as 
conditions permit. 

Section IV. Principles Relating to Humanitarian Assistance 

Principle 24 

1. All humanitarian assistance shall be carried out in accordance with the principles of 
humanity and impartiality and. without discrimination. 

2. Humanitarian assistance to internally displaced persons shall not be diverted, in 
particular for political or military reasons. 

Principle 25 

1. The primary duty and responsibility for providing humanitarian assistance to internally 
displaced persons lies with national authorities. 
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2. International humanitarian organizations and other appropriate actors have the right to 
offer their services in support of the internally displaced. Such an offer shall not be 
regarded as an unfriendly act or interference in a State's internal affairs and shall be 
considered in good faith. Consent, thereto shall not be arbitrarily withheld, particularly 
when authorities concerned are unable or unwilling to provide the required humanitarian 
assistance. 

3. All authorities concerned shall grant and facilitate the free passage of humanitarian 
assistance and grant person's engaged in the provision of such assistance rapid and 
unimpeded access to the internally displaced. 

Principle 26 

Persons engaged in humanitarian assistance, their transport and supplies shall be 
respected and protected. They shall .not be the object of attack or other acts of violence. 

Principle 27 

1. International humanitarian organizations and other appropriate actors, when providing 
assistance should give due regard to the protection needs and human rights of internally 
displaced persons and take appropriate measures in this regard. In so doing, these 
organizations and actors should respect relevant international standards and codes of 
conduct. 

2. The preceding paragraph is without prejudice to the protection responsibilities of 
international organizations mandated for this purpose, whose services may be offered or 
requested by States. 

Section V. Principles Relating to Return, Resettlement and Reintegration    

Principle 28 

1. Competent authorities have the primary duty and responsibility to establish conditions, 
as well as provide the means, which allow internally displaced persons to return 
voluntarily, in safety and with dignity, to their homes or places of habitual residence, or 
to resettle voluntarily in another part of the country. Such authorities shall endeavor to 
facilitate the reintegration of returned or resettled internally displaced persons. 

2. Special efforts should be made to ensure the full participation of internally displaced 
persons in the planning and management of their return or resettlement and reintegration.  

Principle 29 

1. Internally displaced persons who have returned to their homes or places of habitual 
residence or who have resettled in another part of the country shall not be discriminated 
against as a result of their having been displaced. They shall have the right to participate 
fully and equally in public affairs at all levels and have equal access to public services. 
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2. Competent authorities have the duty and responsibility to assist returned and/or 
resettled internally displaced persons to recover, to the extent possible, their property and 
possessions which they left behind or were dispossessed Of upon their displacement, 
When recovery of such property and possessions is not possible, competent authorities 
shall provide or assist these persons in obtaining appropriate compensation or another 
form Of just reparation. 

Principle 30 

All authorities concerned shall grant and facilitate for international humanitarian 
organizations and other appropriate actors, in the exercise of their respective mandates, 
rapid and unimpeded access to internally displaced persons to assist in their return or 
resettlement and reintegration. 

 

*************** 
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Annexure - III 

International Law Association, Declaration of International Law 
Principles on Internally Displaced Persons, 2000. 

PREAMBLE 

THE INTERNATIONAL LAW ASSOCIATION, 

CONCERNED that, despite the end of the Cold War, there are still some 11.5 million 
refugees worldwide, joined by some 20-25 million internally displaced persons, who 
have been forced to leave or flee their homes for essentially the same reasons; 

NOTING that, in contrast to refugees, who are protected and assisted by many global and 
regional legal instruments and who may thus enjoy comparative safety in the countries of 
asylum or resettlement, as well as the protection and assistance by many international 
organizations, both governmental and nongovernmental, internally displaced persons lack 
such safety, protection and assistance; 

RECOGNIZING the need to ensure greater protection of and assistance to internally 
displaced persons under international law, including human rights, refugee and 
humanitarian law; 

STRESSING the right of any person to freedom of movement, including the right not to 
be arbitra  

EMPHASIZING that nothing in the present Declaration shall affect other international 
agreements in force between States parties to them, and that in situations not covered by 
such agreements, internally displaced persons are nevertheless protected by the general 
principles of international law, by the humanitarian practices of international 
organizations accepted by States, by the principle of humanity, by the rules of basic 
human rights, and by rights granted under domestic .laws; 

TAKING, INTO ACCOUNTS Guiding Principles on Internal Displacement developed by 
the Representative of the Secretary-General, Mr. Francis M. Deng (UN Doc. E/CN.4/1.9-
98/53/Add. 2, Annex); 

URGING all States, de facto authorities, the United Nations and other international 
organizations, both governmental (including regional) and nongovernmental, to 
systematically review their existing roles vis-a-vis refugees to that the rights and interests 
of internally displaced persons are properly safeguarded and integrated therein; 

DECLARES the following principles of international law as applicable to the legal status 
of internally displaced persons: 
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Section          I 

Definitions 

Article 1 

1. For the purpose of this Declaration, the term "internally displaced persons" refers to 
"persons or groups of persons who have been forced to flee or leave their homes or places 
of habitual residence as a result of armed conflicts, internal strife or systematic violations 
of human rights, and who have not crossed an internationally recognized State border." 

2. This Declaration applies also to persons internally displaced by whatever causes, such 
as natural or man-made disasters or large-scale developmental projects, whenever the 
responsible State or de facto authority fails, for reasons that violate fundamental human 
rights, to protect and assist those victims. 

3. By "de facto authorities" are meant any non-State entities in effective control of part(s) 
of a State's territory which are parties to an armed conflict and/or internal strife or have 
generated or hosted internally displaced persons. 

Section          II 

Rights of Internally Displaced Persons 

Article 2 

1. Internally Displaced persons shall be protected and assisted in accordance with all 
generally accepted   and,   where   appropriate,   regionally   agreed   upon,   human   
rights,   refugee   and humanitarian law.* 

2. Notwithstanding that preferential treatment shall be accorded to certain internally 
displaced persons, such as expectant mothers, mothers with young children, 
unaccompanied minors, persons with disabilities and elderly persons, no discrimination 
may be made on the basis of race, color, sex, gender, language, religion or belief, 
political or other opinion, national, ethnic or social origin, legal or social status, age, 
disability, property, birth, or any other similar criteria. 

Article 3 

1. Internally displaced persons are entitled to all the rights conferred by international 
human rights law including, whenever applicable, those rights secured for aliens as 
refugees and stateless persons. 

2. Internally displaced persons have the right to seek and to receive, freely and in 
security, all humanitarian assistance and protection from national and de facto authorities, 
as well as duly authorized international organizations. 
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Article 4 

1. Freedom of movement, including the right not to be arbitrarily displaced, shall be 
respected to the fullest extent possible in accordance with international law. 

2. No one shall be compelled to leave his or her home or place of habitual residence due 
to persecution or discrimination based on race, color, sex, gender, language, religion or 
belief, political or other opinion, national, ethnic or social origin, legal or social status, 
age, disability, property, birth, or any other similar criteria, or subject to such persecution 
or discrimination subsequent to displacement. 

3. Measures aimed at deliberate alteration of the demographic composition of a given 
region (e.g., "ethnic cleansing") or at genocide are strictly prohibited. 

Article 5 

1. All internally displaced persons have the right to return to their homes or places of 
habitual residence freely and in security and dignity, as soon as the conditions giving rise 
to their displacement have ceased. 

2. Internally displaced persons shall not be detained or placed in an area which exposes 
them to the dangers of armed conflict and/or internal strife. 

Article 6 

Identity papers shall be issued by appropriate authorities to enable internally displaced 
persons to fully enjoy all rights provided for under this Declaration. 

Article 7 

All internally displaced persons, especially children separated from their parents or other 
family members, are entitled to the right to family reunification. 

Article 8 

In the case of a Federal, non-unitary or divided State, internally displaced persons are 
entitled to the same treatment as is accorded to local permanent residents, particularly in 
respect to education, public health, housing, public relief, rationing, access to the courts, 
employment and social security. 

Article 9 

Internally displaced persons shall be entitled to restitution or adequate compensation for 
property losses or damages and for physical and mental suffering resulting from their 
forced displacement. 
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Section III 

Rights and Obligations of States and the International Community 

Article 10 

1. National authorities, whether de jure or de facto, have the primary responsibility to 
protect and assist internally displaced persons within their jurisdiction. 

2. In the implementation of this Declaration, States and the international community shall 
respect the territorial sovereignty of all States and the principle of noninterference in their 
internal affairs, in accordance with the Charter of the United Nations and the 1970 
Declaration on Principles of International Law Concerning Friendly Relations and Co-
operation among States. 

3. Humanitarian assistance and/or protection properly provided to internally displaced 
persons by States, de facto authorities or the international community shall not be deemed 
interference in the internal affairs of the country of displacement. 

Article 11 

1. States and de facto authorities shall promote and respect the rights and interests of 
internally displaced persons as set forth in this Declaration and in other applicable 
instruments. Such rights and interests shall be observed by all persons, groups and 
authorities, irrespective of and without affecting their legal status. 

2. They shall also take joint and separate action in cooperation with the United Nations 
and other international organizations, both governmental (including regional) and 
nongovernmental, in addressing the root causes of internal displacement with a view to 
adopting preventive measures and obtaining durable solutions. 

Article 12 

States, de facto authorities, the United Nations and other international organizations, both 
governmental (including regional) and nongovernmental, shall all cooperate with one 
another to establish and maintain appropriate institutional arrangements to implement the 
provisions of this Declaration. 

Article 13 

1. States, de facto authorities and international organizations, both governmental 
(including regional) and nongovernmental, may offer or be requested to provide 
humanitarian assistance to alleviate the suffering of internally displaced persons. Such 
assistance shall be carried out in accordance with the principles of humanity and 
impartiality and without discrimination. 

2. Requests for assistance shall be considered by the States, de facto authorities and 
international organizations concerned in the spirit of international cooperation and burden 
sharing and in good faith, taking into account their resources and the needs of internally 
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displaced persons. Neither the offers or requests nor their acceptances shall be regarded 
as unfriendly acts. 

3. The assistance offered or requested may include, in particular, the provision of 
essential subsistence needs, such as food and potable water, clothing, housing or other 
forms of shelter, physical and mental health care, and sanitation. 

4. Whenever humanitarian assistance and/or protection is offered, requested, provided or 
accepted, it shall be done so regardless of the status of governmental entities or 
authorities concerned. 

5. The request for, or offer, provision, or acceptance of, humanitarian assistance and or 
protection shall not imply diplomatic recognition of or by the States or authorities 
concerned. 

Article 14 

1. States and de facto authorities shall adopt all necessary measures to ensure that 
internally displaced persons have free and safe access to international assistance and, 
wherever appropriate, to protection by duly authorized organizations. Such assistance 
shall not be diverted for military, political, or other purposes. 

2. Personnel of generally recognized relief organizations involved in transporting, 
safeguarding and distributing relief materials or performing other services shall be given 
full protection from armed attack in accordance with the principles of humanitarian law 
and those contained in the Convention on the Safety of United Nations and Associated 
Personnel, as well as free and safe access to internally displaced persons needing 
assistance and protection, in conformity with paragraph 1 of the present article. 

3. Safe areas may be established where appropriate. 

Article 15 

1. States and de facto authorities shall never use starvation or other forms of deprivation 
as a weapon against internally displaced persons during armed conflicts, whether 
international or non-international. 

2. All armed forces are prohibited from interfering with the movement of essential 
subsistence needs-on land, by air or sea-clearly designated for civilian consumption.  
Appropriate international agencies may be authorized to monitor such movement. 

Article 16 

If the Security Council decides that the nature and scope of a situation of internal 
displacement constitute a threat to international peace and security and, in accordance 
with the Charter of the United Nations, orders that appropriate measures be taken, States, 
de facto authorities and international organizations, both governmental (including 
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regional) and nongovernmental, shall provide protection and assistance to internally 
displaced persons, as well as address the root causes that gave rise to the situation, 

Section IV 

Final Clauses 

Article 17 

Nothing in the present Declaration may be construed as limiting the right of any persons 
to seek asylum abroad or to be protected against forcible return to their place of habitual 
residence where their lives or freedoms would be threatened on account of their race, 
color, sex, language, religion or belief, political or other opinion, national, ethnic or 
social origin, legal or social status, age, disability, property, birth, or any other similar 
criteria. 

Article 18 

1. Nothing in the present Declaration shall affect international agreements in force 
between States parties to them, 

2. Nothing in the present Declaration shall preclude States from concluding international 
agreements confirming or supplementing or extending or amplifying the principles 
contained herein. 

3. Any international agreement dealing with the topics covered by the present 
Declaration shall be interpreted in accordance with the purpose and spirit of this 
Declaration. 

 

*************** 
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Annexure - IV 
AFRICAN UNION CONVENTION FOR THE PROTECTION AND ASSISTANCE 

OF INTERNALLY DISPLACED PERSONS IN AFRICA  

 (KAMPALA CONVENTION) 

Preamble 

We, the Heads of State and Government of the Member States of the African Union; 

CONSCIOUS of the gravity of the situation of internally displaced persons as a source 
of continuing instability and tension for African states; 

ALSO CONSCIOUS of the suffering and specific vulnerability of internally displaced 
persons; 

REITERATING the inherent African custom and tradition of hospitality by local host 
communities for persons in distress and support for such communities; 

COMMITTED to sharing our common vision of providing durable solutions to 
situations of internally displaced persons by- establishing an- appropriate legal 
framework for their protection and assistance; 

DETERMINED to adopt measures aimed at preventing and putting an end to the 
phenomenon of internal displacement by eradicating the root causes, especially persistent 
and recurrent conflicts as well as addressing displacement caused by natural disasters, 
which have a devastating impact on human life, peace, stability, security, and 
development; 

CONSIDERING the 2000 Constitutive Act of the African Union and the 1945 Charter 
of the United Nations; 

REAFFIRMING the principle of the respect of the sovereign equality of States Parties, 
their territorial integrity and political independence as stipulated in the Constitutive Act 
of the African Union and the United Nations Charter; 

RECALLING the 1948 Universal Declaration of Human Rights, the 1948 Convention 
on the Prevention and Punishment of the Crime of Genocide, the 1949 Four Geneva 
Conventions and the 1977 Additional Protocols to the Geneva Conventions, the 1951 
United Nations Convention Relating 'to the Status of Refugees and the 1967 Protocol 
Relating to the Status of Refugees, the 1969 OAU Convention Governing the Specific 
Aspects of Refugee Problems in Africa, the 1979 Convention on the Elimination of All 
Forms of Discrimination Against Women, the 1981 African Charter on Human and 
Peoples' Rights and the 2003 Protocol to the African Charter on Human and Peoples' 
Rights on the Rights of Women in Africa, the 1990 African Charter on the Rights and 
Welfare of the Child, the 1994 Addis Ababa Document on Refugees and Forced 
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Population Displacement in Africa, and other relevant United Nations and African Union 
human rights instruments, and relevant Security Council Resolutions; 

MINDFUL that Member States of the African Union have adopted democratic practices 
and adhere to the principles of non-discrimination, equality and equal protection of the 
law under the 1981 African Charter on Human and Peoples' Rights, as well as under 
other regional and international human rights law instruments; 

RECOGNISING the inherent rights of internally displaced persons as provided for and 
protected in international human rights and humanitarian law and as set out in the 1998 
United Nations Guiding Principles on Internal Displacement, which are recognized as an 
important international framework for the protection of internally displaced persons; 

AFFIRMING our primary responsibility and commitment to respect, protect and fulfill 
the rights to which internally displaced persons are entitled, without discrimination of any 
kind; 

NOTING the specific roles of international Organizations and agencies within the 
framework of the United Nations inter-agency collaborative approach to internally 
displaced persons, especially the protection expertise of the Office of the United Nations 
High Commissioner for Refugees (UNHCR) and the invitation extended .to it by the 
Executive Council of the African Union in Decision EX/CL413 (XIII) of July 2008 at 
Sharm El Sheikh, Egypt, to continue and reinforce its role in the protection of and 
assistance to internally displaced persons, within the United Nations coordination 
mechanism; and noting also the mandate of the International Committee of the Red Cross 
to protect and assist persons affected by armed conflict and other situations of violence, 
as well as the work of civil society organizations, in conformity with the laws of the 
country in which they exercise such roles and mandates; 

RECALLING the- lack of a binding African and international legal and institutional 
framework specifically, for the prevention of internal displacement and the protection of 
and assistance to internally displaced persons; 

REAFFIRMING the historical commitment of the AU Member States to "the protection 
of and assistance to refugees and displaced persons and, in particular, the implementation 
of Executive Council Decision EX/CL/127 of July 2004 in Addis Ababa to collaborate 
with relevant cooperating partners and other stakeholders to ensure that internally 
displaced persons are provided with an appropriate legal framework to ensure their 
adequate protection and assistance as well as with durable solutions; 

CONVINCED that the present Convention for the Protection and Assistance of 
Internally Displaced Persons presents such a legal framework; 

HAVE AGREED AS FOLLOWS: 
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Article 1 

Definitions 

For the purpose of the present Convention: 

a. "African Charter" means the African Charter on Human and Peoples' Rights; 

b. "African Commission" means the African Commission on Human and Peoples' 
Rights; 

c. "African Court of Justice and Human Rights" means the African Court of Justice and 
Human Rights; 

d. Arbitrary displacement means arbitrary displacement as referred to in Article 4 (4) (a) 
to (h); 

e. "Armed Groups" means dissident armed forces or other organized armed groups that 
are distinct from the armed forces of the state; 

f. "AU" means the African Union; 

g. "AU Commission" means the Secretariat of the African Union, which is the depository 
of the regional instruments; 

h. "Child" means every human being below the age of 18 years; 

i. "Constitutive Act" means the Constitutive Act of the African Union; 

j. "Harmful Practices" means all behavior, attitudes and/or practices which negatively 
affect the fundamental rights of persons, such as but not limited to their right to life, 
health, dignity, education, mental and physical integrity and education; 

k. "Internally Displaced Persons" means persons or groups of persons who have been 
forced or obliged to flee or to leave their homes or places of habitual residence, in 
particular as a result of or in order to avoid the effects of armed conflict, situations of 
generalized violence, violations of human rights or natural or human-made disasters, and 
who have not crossed an internationally recognized State border; 

I. "Internal displacement" means the involuntary or forced movement, evacuation or 
relocation of persons or groups of persons within internationally recognized state borders;  

m.       "Member State" means a Member State of the African Union; 

n. "Non-state actors" means private actors who are not public officials of the State, 
including other armed groups not referred to in article 1(d) above, and whose acts cannot 
be officially attributed to the State; 

o. "OAU" means the Organization of African Unity; 

p. "Women" mean persons of the female gender, including girls; 
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q. "Sphere standards" mean standards for monitoring and evaluating the effectiveness 
and impact of humanitarian assistance; and 

r. "States Parties" means African States which have ratified or acceded to this 
Convention. 

Article 2  

Objectives 

The objectives of this Convention are to: 

a. Promote and strengthen regional and national measures to prevent or mitigate, prohibit 
and eliminate root causes of internal displacement as well as provide for durable 
solutions; 

b. Establish a legal framework for preventing internal displacement,   and protecting and 
assisting internally displaced persons in Africa; 

c. Establish a legal framework for solidarity, cooperation, promotion of durable solutions 
and mutual support between the States Parties in order to combat displacement and 
address-its consequences; 

d. Provide for the obligations and responsibilities of States Parties, with respect to the 
prevention of internal displacement and protection of, and assistance, to internally 
displaced persons; 

e. Provide for the respective obligations, responsibilities and roles of armed groups, non-
state actors and other relevant actors, including civil society organizations, with respect to 
the prevention of internal displacement and protection of, and assistance to, internally 
displaced persons; 

Article 3 

General Obligations Relating to States Parties 

1. States Parties undertake to respect and ensure respect for the present Convention. In 
particular, States Parties shall: 

a. Refrain from, prohibit and prevent arbitrary displacement of populations; 

b. Prevent    political,    social,    cultural    and    economic   exclusion    and 
marginalization, that are likely to cause displacement of populations or persons by virtue 
of their social identity, religion or political opinion; 

c. Respect and ensure respect for the principles of humanity and human dignity of 
internally displaced persons; 
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d. Respect and ensure respect and protection of the human rights of internally    displaced    
persons,    including    humane    treatment,    non-discrimination, equality and equal 
protection of law; 

e. Respect and ensure respect for international humanitarian law regarding the protection 
of internally displaced persons,; 

f. Respect and ensure respect for the humanitarian and civilian character of the 
protection of and assistance to internally displaced persons, including ensuring that such 
persons do not engage in subversive activities; 

g. Ensure individual responsibility for acts of arbitrary displacement,  in accordance with 
applicable domestic and international criminal law; 

h. Ensure the accountability of non-State actors concerned, including multinational 
companies and private military or security companies, for acts of arbitrary displacement 
or complicity in such acts; 

i. Ensure the accountability of non-State actors involved in the exploration and 
exploitation of economic and natural resources leading to displacement; 

j. Ensure assistance to internally displaced persons by meeting their basic needs as well 
as allowing and facilitating rapid and unimpeded access by humanitarian organizations 
and personnel; 

k. Promote self-reliance and sustainable livelihoods amongst internally displaced 
persons, provided that such measures shall not be used as a basis for neglecting the 
protection of and assistance to internally displaced persons, without prejudice to other 
means of assistance; 

2.  States Parties shall: 

a. Incorporate their obligations under this Convention into domestic law by enacting or 
amending relevant legislation on the protection of, and assistance to,   internally 
displaced   persons   in conformity with their obligations under international law; 

b. Designate   an   authority   or   body,   where   needed,   responsible   for coordinating   
activities   aimed   at   protecting   and   assisting   internally displaced persons and assign 
responsibilities to appropriate organs for protection and assistance, and for cooperating 
with relevant international organizations or agencies, and civil society organizations, 
where no such authority or body exists; 

c. Adopt other measures as appropriate, including strategies and policies on internal 
displacement at national and local levels, taking into account the needs of host 
communities; 

d. Provide, to the extent possible, the necessary funds for protection and assistance 
without prejudice to receiving international support; 
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e. Endeavour to incorporate the relevant principles contained in this Convention into 
peace negotiations and agreements for the purpose of finding sustainable solutions to the 
problem of internal displacement. 

Article 4 

Obligations of States Parties relating to Protection from Internal Displacement  

1. States Parties shall respect and ensure respect for their obligations under international 
law, including human rights and humanitarian law, so as to prevent and avoid conditions 
that might lead to the arbitrary displacement of persons; 

2. States Parties shall devise early warning systems, in the context of the continental 
early warning  system,   in  areas  of potential  displacement, establish and implement 
disaster risk reduction strategies, emergency and disaster preparedness and management 
measures and, where necessary, provide immediate protection and assistance to internally 
displaced persons; 

3. States Parties may seek the cooperation of international organizations or humanitarian 
agencies, civil society organizations and other relevant actors; 

4. All persons have a right to be protected against arbitrary displacement. The prohibited 
categories of arbitrary displacement include but are not limited to: 

a. Displacement based on policies of racial discrimination or other similar practices 
aimed at/or resulting in altering the ethnic, religious or racial composition of the 
population; 

b. Individual or mass displacement of civilians in situations of armed conflict, unless the 
security of the civilians involved or imperative military reasons so demand, in accordance 
with international humanitarian law; 

c. Displacement intentionally used as a method of warfare or due to other violations of 
international humanitarian law in situations of armed conflict; 

d. Displacement caused by generalized violence or violations of human rights; 

e. Displacement as 3.result of harmful practices; 

f. Forced evacuations in cases of natural or human made disasters or other causes if the 
evacuations are not required by the safety and health of those affected; 

g. Displacement used as a collective punishment; 

h. Displacement caused by any act, event, factor, or phenomenon of comparable gravity 
to all of the above and which is not justified under international law, including human 
rights and international humanitarian law. 
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5. States   Parties   shall   endeavor   to   protect   communities   with   special attachment 
to, and dependency, on land due to their particular culture and spiritual values from being 
displaced from such lands, except for compelling and overriding public interests; 

6. States Parties shall declare as offences punishable by law acts of arbitrary 
displacement that amount to genocide, war crimes or crimes against humanity. 

Article 5  

Obligations of States Parties relating to Protection and Assistance 

1. States Parties shall bear the primary duty and responsibility for providing protection of 
and humanitarian assistance to internally displaced persons within their territory or 
jurisdiction without discrimination of any kind. 

2. States Parties shall cooperate with each other upon the request of the concerned State 
Party or the Conference of State Parties in protecting and assisting internally displaced 
persons. 

3. States Parties shall respect the mandates of the African Union and the United Nations, 
as well as the roles of international humanitarian organizations in providing protection 
and assistance to internally displaced persons, in accordance with international law. 

4. States Parties shall take measures to protect and assist persons who have been 
internally displaced due to natural or human made disasters, including climate change. 

5. States Parties shall assess or facilitate the assessment of the needs and vulnerabilities 
of internally displaced persons and of host communities, in cooperation with international 
organizations or agencies. 

6. States Parties shall provide sufficient protection and assistance to internally displaced 
persons, and where available resources are inadequate to enable them to do so, they shall 
cooperate in seeking the assistance of international organizations and humanitarian 
agencies, civil society organizations and other relevant actors. Such organizations may 
offer their services to all those in need. 

7. States Parties shall take necessary steps to effectively organize, relief action that is 
humanitarian, and impartial in character, and guarantee security. States Parties shall allow 
rapid and unimpeded passage of all relief consignments, equipment and personnel to 
internally displaced persons. States Parties shall also enable and facilitate the role of local   
and international organizations and humanitarian agencies, civil society organizations and 
other relevant actors, to provide protection and assistance to internally displaced persons. 
States Parties shall have the right to prescribe the technical arrangements under which 
such passage is permitted. 

8. States Parties shall uphold and ensure respect for the humanitarian principles of 
humanity, neutrality, impartiality and independence of humanitarian actors. 
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9.  States Parties shall respect the right of internally displaced persons to peacefully 
request or seek protection and assistance, in accordance with relevant national and 
international laws, a right for which they shall not be persecuted, prosecuted or punished. 

10.  States Parties shall respect, protect and not attack or otherwise harm humanitarian 
personnel and resources or other materials deployed for the assistance or benefit of 
internally displaced persons. 

11. States Parties shall take measures aimed at ensuring that armed groups act in 
conformity with their obligations under Article 7. 

12. Nothing in this Article shall prejudice the principles of sovereignty and territorial 
integrity of states. 

Article 6 

Obligations Relating to International Organizations and Humanitarian Agencies 

1. International organizations and humanitarian agencies shall discharge their obligations 
under this Convention in conformity with international law and the laws of the country in 
which they operate. 

2. In providing protection and assistance to Internally Displaced Persons, international 
organizations and humanitarian agencies shall respect the rights of such persons in 
accordance with international law. 

3. International organizations and humanitarian agencies shall be bound by the principles   
of   humanity,   neutrality,   impartiality   and   independence   of humanitarian actors, and 
ensure respect for relevant international standards and codes of conduct. 

Article 7 

Protection and Assistance to Internally Displaced Persons in Situations of Armed 
Conflict 

1. The provisions of this Article shall not, in any way whatsoever, be construed as 
affording legal status or legitimizing or recognizing armed groups and are without 
prejudice to the individual criminal responsibility of the members of such groups under 
domestic or international criminal law. 

2. Nothing in this Convention shall be invoked for the purpose of affecting the 
sovereignty of a State or the responsibility of the Government, by all legitimate means, to 
maintain or re-establish Jaw and order in the State or to defend the national unity and 
territorial integrity of the State. 

3. The protection and assistance to internally displaced persons under this Article shall be 
governed by international law and in particular international humanitarian law. 
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4.  Members of Armed groups shall be held criminally responsible for their acts which 
violate the rights of internally displaced persons under international law and national law. 

5. Members of armed groups shall be prohibited from: 

a. Carrying out arbitrary displacement; 

b. Hampering the provision of protection and assistance to internally displaced persons 
under any circumstances; 

c. Denying internally displaced persons the right to live in satisfactory conditions of 
dignity, security, sanitation, food, water, health and shelter; and separating members of 
the same family; 

d. Restricting the freedom of movement of internally displaced persons within and 
outside their areas of residence; 

e. Recruiting children or requiring or permitting them to take part in hostilities under any 
circumstances; 

f. Forcibly recruiting persons, kidnapping, abduction or hostage taking, engaging in 
sexual  slavery and trafficking in persons especially women and children; 

g. Impeding humanitarian assistance and passage of all relief consignments,   equipment 
and personnel to internally displaced persons 

h. Attacking or otherwise harming humanitarian personnel and resources or other 
materials deployed for the assistance or benefit of internally displaced persons and shall 
not destroy, confiscate or divert such materials; and 

i. Violating the civilian and humanitarian character of the places where internally 
displaced persons are sheltered and shall not infiltrate such violations. 

Article 8  

Obligations relating to the African Union 

1. The African Union shall have the right to intervene in a Member State pursuant to a 
decision of the Assembly in accordance with Article 4(h) of the Constitutive Act in 
respect of grave circumstances, namely: war crimes, genocide, and crimes against 
humanity; 

2. The African  Union shall  respect the right of States Parties to request intervention 
from the Union in order to restore peace and  security in accordance with Article 4(j) of 
the Constitutive Act and thus contribute to the creation of favorable conditions for 
finding durable solutions to the problem of internal displacement; 

3. The African Union shall support the efforts of the States Parties to protect and assist 
internally displaced persons under this Convention. In particular, the Union shall: 
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a. Strengthen the institutional framework and capacity of the African Union with respect 
to protection and assistance to internally displaced persons; 

b. Coordinate the mobilization of resources for protection and assistance to internally 
displaced persons;  

c. Collaborate with international organizations and humanitarian agencies, civil society 
organizations and other relevant actors in accordance with their mandates, to support 
measures taken by States Parties to protect and assist internally displaced persons. 

d. Cooperate directly with African States and international organizations and 
humanitarian agencies, civil society organizations and other relevant actors, with respect 
to appropriate measures to be taken in relation to the protection of and assistance to 
internally displaced persons; 

e. Share information with the African Commission on Human and Peoples' Rights  on the 
situation of displacement, and the protection and assistance accorded to internally 
displaced persons in Africa; and, 

f. Cooperate with the Special Rapporteur of the African Commission on Human and 
Peoples' Rights for Refugees, Returnees, IDPs and Asylum Seekers in addressing issues 
of internally displaced persons. 

Article 9 

Obligations of States Parties Relating to Protection and Assistance during Internal 
Displacement 

1. States Parties shall protect the rights of internally displaced persons regardless of the 
cause of displacement by refraining from, and preventing, the following acts, amongst 
others: 

a. Discrimination -against such persons in the enjoyment of any rights or freedoms on the 
grounds that they are internally displaced persons; 

b. Genocide, crimes against humanity, war crimes and other violations of international 
humanitarian law against internally displaced persons; 

c. Arbitrary killing, summary execution, arbitrary detention, abduction, enforced 
disappearance or torture and other forms of cruel, inhuman or degrading treatment or 
punishment; 

d. Sexual and gender based violence in all its forms, notably rape, enforced prostitution, 
sexual exploitation and harmful practices, slavery, recruitment of children and their use in 
hostilities, forced labour and human trafficking and smuggling; and 

e. Starvation. 

2. States Parties shall: 
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a. Take necessary measures to ensure that internally displaced persons are received, 
without discrimination of any kind and live in satisfactory conditions of safety, dignity 
and security; 

b. Provide internally displaced persons to the fullest extent practicable and with the least 
possible delay, with adequate humanitarian assistance, which shall include food, water, 
shelter, medical care and other health services, sanitation, education, and any other 
necessary social services, and where appropriate,  extend such assistance to local  and  
host communities; 

c. Provide special protection for and assistance to internally displaced persons with 
special needs, including separated and unaccompanied children, female heads of 
households, expectant mothers, mothers with young  children,  the  elderly,  and  persons 
with  disabilities  or with communicable diseases; 

d. Take special measures to protect and provide for the reproductive and "sexual health 
of internally displaced women as well as appropriate psycho-social support for victims of 
sexual and other related abuses; 

e. Respect and ensure the right to seek safety in another part of the State and to be 
protected against forcible return to or resettlement in any place where their life, safety, 
liberty and/or health would be at risk; 

f. Guarantee the freedom of movement and choice of residence of internally   displaced 
persons, except where restrictions on such movement and residence are necessary, 
justified and proportionate to the requirements of ensuring 'security for internally 
displaced persons or maintaining public security, public order and public health; 

g. Respect and maintain the civilian and humanitarian character of the places where 
internally displaced persons are sheltered and safeguard such locations against infiltration 
by armed groups or elements and disarm and separate such groups or elements from 
internally displaced persons; 

h. Take necessary measures, including the establishment of specialized mechanisms, to 
trace and reunify families separated during displacement and otherwise facilitate the re-
establishment of family ties; 

i. Take necessary measures to protect individual, collective and cultural property left 
behind by displaced persons as well as in areas where internally displaced persons are 
located, either within the jurisdiction of the State Parties, or in areas under their effective 
control; 

j. Take necessary measures to safeguard against environmental degradation in areas 
where internally displaced persons are located, either within the jurisdiction of the State 
Parties, or in areas under their effective control; 
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k. States Parties shall consult internally displaced persons and allow them to participate 
in decisions relating to their protection and assistance; 

l. Take necessary measures to ensure that internally displaced persons who are; citizens 
in their country of nationality can enjoy their civic and political rights, particularly public 
participation, the right to vote and to be elected to public office; and 

m. Put in place measures for monitoring and evaluating the effectiveness and impact of 
the humanitarian assistance delivered to internally displaced persons in accordance with 
relevant practice, including the Sphere Standards. 

3. States Parties shall discharge these obligations, where appropriate, with assistance 
from international organizations and humanitarian agencies, civil society organizations, 
and other relevant actors. 

Article 10  

Displacement induced by Projects 

1. States Parties, as much as possible, shall prevent displacement caused by projects 
carried out by public or private actors; 

2. States Parties shall ensure that the stakeholders concerned will explore feasible 
alternatives, with full information and consultation of persons likely to be displaced by 
projects; 

3. States parties shall carry out a socio-economic and environmental impact assessment 
of a proposed development project prior to undertaking such a project. 

Article 11 

Obligations of States Parties relating to Sustainable Return, Local Integration or 
Relocation 

1. States Parties shall seek lasting solutions to the problem of displacement by promoting 
and creating satisfactory conditions for voluntary return, local integration or relocation on 
a sustainable basis and in circumstances of safety and dignity. 

2. States Parties shall enable internally displaced persons to make a free and informed 
choice on whether to return,  integrate locally or relocate by consulting them on these and 
other options and ensuring their participation in finding sustainable solutions. 

3. States Parties shall cooperate, where appropriate, with the African Union and 
international organizations or humanitarian agencies and civil society organizations, in 
providing protection and assistance in the course of finding and implementing solutions 
for sustainable return, local integration or relocation and long-term reconstruction. 
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4. States Parties shall establish appropriate mechanisms providing for simplified 
procedures where necessary, for resolving disputes relating to the property of internally 
displaced persons. 

5. States Parties shall take all appropriate measures, whenever possible, to restore the 
lands of communities with special dependency and attachment to such lands upon the 
communities' return, reintegration, and reinsertion. 

Article 12 

Compensation 

1. States Parties shall provide persons affected by displacement with effective remedies. 

2. States Parties shall establish an effective legal framework to provide just and fair 
compensation and other forms of reparations, where appropriate, to internally   displaced   
persons for damage incurred as a result of displacement, in accordance with international 
standards. 

3. A State Party shall be liable to make reparation to internally displaced persons for 
damage when such a State Party refrains from protecting and assisting internally 
displaced persons in the event of natural disasters. 

Article 13  

Registration and Personal Documentation 

1. States Parties shall create and maintain an up-dated register of all internally displaced 
persons within their jurisdiction or effective control. In doing so, States Parties may 
collaborate with international organizations or humanitarian agencies or civil society 
organizations. 

2. States Parties shall ensure that internally displaced persons shall be issued with 
relevant documents necessary for the enjoyment and exercise of their rights, such as 
passports,    personal identification documents, civil certificates, birth certificates and 
marriage certificates. 

3. States Parties shall facilitate the issuance of new documents or the replacement of 
documents lost or destroyed in the course of displacement, without imposing 
unreasonable conditions, such as requiring return to one's area of habitual residence in 
order to obtain these or other required documents. The failure to issue internally 
displaced persons with such documents shall not in any way impair the exercise or 
enjoyment of their human rights: 

4.  Women and men as well as separated and unaccompanied children shall have equal 
rights to obtain such necessary identity documents and shall have the right to have such 
documentation issued in their own names. 
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Article 14  

Monitoring Compliance 

1. States Parties agree to establish a Conference of States Parties to this Convention to 
monitor and review the implementation of the objectives of this Convention. 

2. States Parties shall enhance their capacity for cooperation and mutual support under 
the auspices of the Conference of the States Parties. 

3. States Parties agree that the Conference of the States Parties shall be convened 
regularly and facilitated by the African Union. 

4. States Parties shall, when presenting their reports under Article 62 of the African 
Charter on Human and Peoples' Rights as well as, where applicable, under the African 
Peer Review Mechanism indicate the legislative and other measures that have been taken 
to give effect to this Convention. 

Final Provisions 

Article 15 

Application 

1. States Parties agree that except where expressly stated in this Convention, its 
provisions apply to all situations of internal displacement regardless of its causes. 

2. States Parties agree that nothing in this Convention shall be construed as affording 
legal status or legitimizing or recognizing armed groups and that its provisions are 
without prejudice to the individual criminal responsibility of their members under 
domestic or international criminal law. 

Article 16  

Signature, ratification and membership 

1. This Convention shall be open to signature, ratification or accession by Member States 
of the AU in accordance with their respective constitutional procedures. 

2. The instruments of ratification or accession shall be deposited with the Chairperson of 
the African Union Commission. 

Article 17  

Entry into force 

1. This Convention shall enter into force thirty (30) days after the deposit of the 
instruments of ratification or accession by fifteen (15) Member States. 

2. The Chairperson of the AU Commission shall notify Member States of the coming 
into force of this Convention. 
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Article 18  

Amendment and Revision 

1. States Parties may submit proposals for the amendment or revision of this Convention. 

2. Proposals for amendment or revision shall be submitted, in writing, to the Chairperson 
of the Commission of the AU who shall transmit the same to the States Parties within 
thirty (30) days of receipt thereof. 

3. The Conference of States Parties, upon advice of the Executive Council, shall examine 
these proposals within a period of one (1) year following notification of States Parties, in 
accordance with the provisions of paragraph 2 of this Article. 

4. Amendments or revision shall be adopted by the Conference of States Parties by a 
simple majority of the States Parties present and voting. 

5. Amendments shall come into force thirty (30) days following the depositing of the 
fifteenth (15) instrument of ratification by the States Parties with the Chairperson of the 
AU Commission. 

Article 19  

Denunciation 

1. A State Party may denounce this Convention by sending a written notification 
addressed to the Chairperson of the AU Commission, while indicating the reasons for 
such a denunciation. 

2. The denunciation shall take effect one (1) year from the date when the notification was 
received by the Chairperson of the AU Commission, unless a subsequent date has been 
specified. 

Article 20  

Saving Clause 

1. No provision in this Convention shall be interpreted as affecting or undermining the 
right of internally displaced persons to seek arid be granted asylum within the framework 
of the African Charter on Human and Peoples' Rights, and to seek protection, as a 
refugee, within the purview of the 1969 OAU Convention Governing the Specific 
Aspects of Refugee Problems in Africa or the 1951 U.N Convention Relating to the 
Status of Refugees as well as the 1967 Protocol Relating to the Status of Refugees. 

2. This Convention shall be without prejudice to the human rights of internally displaced 
persons under the African Charter on Human and Peoples' Rights and other applicable 
instruments of international human rights law or international humanitarian law. 
Similarly, it shall in no way be understood, construed or interpreted as restricting,   
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modifying or impeding existing protection under any of the instruments mentioned 
herein. 

3. The right of internally displaced persons to lodge a complaint with the African 
Commission on Human and Peoples' Rights or the African Court of Justice and Human 
Rights, or any other competent international body shall in no way be affected by this 
Convention. 

4. The provisions of this Convention shall be without prejudice to the individual criminal 
responsibility of internally displaced persons, within the framework of national or 
international criminal law and their duties by virtue of the African Charter on Human and 
Peoples' Rights. 

Article 21  

Reservations 

States Parties shall not make or enter reservations to this Convention that are 
incompatible with the object and purpose of this Convention. 

Article 22  

Settlement of Disputes 

1. Any dispute or differences arising between the States Parties with regard to the 
interpretation or application of this Convention shall be settled amicably through direct 
consultations between the States Parties concerned. In the event of failure to settle the 
dispute or differences, either State may refer the dispute to the African Court of Justice 
and Human Rights. 

2. Until such time as and when the latter shall have been established, the dispute or 
differences shall be submitted to the Conference of the States Parties, which will decide 
by consensus or, failing which, by a two-third (2/3) majority of the States Parties present 
and voting. 

Article 23  

Depository 

1. This Convention shall be deposited with the Chairperson of the AU Commission, who 
shall transmit a certified true copy of the Convention to the Government of each 
signatory State. 

2. The Chairperson of the AU Commission shall register this Convention with the 
United-Nations Secretary-General as soon as it comes into force. 

3. This Convention is drawn up in four (4) original texts; in the Arabic, English, French 
and Portuguese languages, all four (4) being equally authentic. 
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BY VIRTUE OF WHICH, WE, the Heads of State and Government of the African Union 
(AU), have signed this Convention. Adopted by the Special Summit of the Union held in 
Kampala on the 22nd day of October 2009  

                                                                

 

                                                                 **************** 
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