
CRIMES AGAINST PERSONS ENTITlED TO SPECIAl 
PROTECTION UNDER INTERNATIONAl lAW: 

PERSPECTIVES AND PROBlEMS 

Dissertation submitted to the Jawaharlal Nehru University 
in partial fulfilment of the requirements for the 

award of the Degree of 
MASTER OF PHILOSOPHY 

SUDHI RANJAN MISHRA 

CENTRE FOR DIPLOMACY, INTERNATIONAL LAW AND ECONOMICS 
SCHOOL OF INTERNATIONAL STUDIES 

JAWAHARLAL NEHRU UNIVERSITY 
NEW DELHI-110067, INDIA 

1988 



I record my deep gratitude and indebtedness to 

my supervisor Dr.B.s.chimni, who inspite of his busy 

e~agements took keen interest in timely completion of 

this dissertation with his expert advice, suggestions 

and guidance. His frequent interference and encourage

ment gave me inspiration in completing this work. 

, Encouraganent from Professor R.P. Anand, Prof.Rahmatullah 
,.;; 
}.' ',Khan and Dr • Y09 esh Tyag i has always helped me in keeping 
. ·'' ~"up requisite morale for this task. I cannot forget to 

record here the contribution of materials and help made 

available tC) me by the staff of the libraries of Jawahar

lal Nehru University, Delhi University, Indian Law 

Institute, Indian Council of world Affairs and United 

Nations Information centre. 

Last but not the least, I thank all those friends, 

who have been helpful in carrying out this study. Needless 

to mention, I owe a debt of gratitude to Mr.Chand sha.ana 

for having typed this \iOrk with speed and considerable 

skill. 

New Delhi 

S:Aol/._,: /( ~J· ~ /l,i·A-!_~ 
SUDHI RANJAN MISHRA 

15th JUly 1988 



_ghapters 

1 

2 

3 

CON'l'WTS -

.fsge_s 

ACKNOWLEOO EMENTS 

INTRODUCTION 

I The setting 
II Objective of the study 
Ill scope of the study 

THE LWAL REGIME UNDER CUSTOMARY 
LAW AND VIENNA CONVENTIONS : 
'l'HE NEED FOR A SPECIAL CONVENTION 

I The Doctrine of International 
Law. 

II The Practice of states 
Ill The LSJal Regime under Vienna 

Conventions and its Draw
backs. 

IV Debate Olet' Need for Special 
Convent ion. 

V NEgotiating History 
VI An APpraisal. 

ANALYSIS AND EVALUATION OF THE 
CONVENTION ON PREVENTION AND 
PUNISHMENl' OF CRIMES AOAlNST 
INTERNATIONALLY PROTECTED PERSONS 
INCLUDING DIPLOMATIC AGENTS. 

I Persons entitled to Protection. 
II The Crimes Covered by the 

Convention. 
III The Rights of Self-determination 

and Independmce and the 
convention 

IV Jurisdiction. 
v Cloligations regarding Cooperation 

A. Prerention of Crimes 
a. Pupishment of crimes 
c. Assistance with criminal 

Proceedings 
o. Comnunicating outcome. 

1 

1 - 10 

1 
8 
9 

11- 44 

14 

18 
24 

36 

40 
43 

45 -102 

45 
53 

59 

64: 
68 
68 
71 
74 

75 



Chapters 

4 

VI The .Right of Asylum 
VII The Extradition Provisions. 
VIII The Settlement of Disputes. 
IX AA Appraisal 

SUMMARY AND CONCLUSIONS 

Ai>P ENDIX· 

United Nations Resolution 3166 
(XXVIU) and Annex a Convention 
on the Pr£Y ention and Punishment 
of ·crimes against Intemationally 
Proj;ected Persons, including 
Diplomatic Agents. 

BIBLIOORAPHY 

iii 

76 
83 
89 
96 

l03-ll4 

115-126 

127-140 



Chapter- ! 

INTRODUCTION 



I • .-TH~E-....::S=-:E'I"'';:;;__!~ 

The question of special protection for diplomatic 

agents and othec internationally protected persons 

assumed urgency in the late sixties in v i(=!w of the 

numerous cases of kidnapPing of officials of foreign 

states and even of their assassination by private persons. 

The toll of deaths and kidnapPing s of diplomats or 

attacks against their persons activated the concern of 

the international community of states which, although 

divided on the overall problem of terrorism, eT idenced 

particular interest in curbing terroristic incidents 

against such persons. To deal effectively with terrorist 

activity of oormnitting crimes against oiplomatic envoys 

and diplomatic missions the General Assenibly of the 

united Nations adopted on 14th December 1973, the 

Convention on the Prevention and Punishment of Crimes 

against Internationally P.xotected Persons including 

Diplomatic Agents. 1 The a>nvent_ion entered into fo::t:e 

on 20th February 1977. 2 India ace eded. to the Convention 

-----------------
1 Internp.tional LEqal~erials, vol.l3 (1974), 

P•4l• 

2 United Nations 1 MUltilateral Treaties in respect 
of which the secretary-General performs depository 
functions, list of signatures, Ratifications, 
ACCessions, etc. as at 31 Deceni:>er 1977. (United 
Nations .Publications, New York, 1973), p.76. 
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on 11 April, 1978. 3 The Convention outlines a 1 Egal 

re]ime for the special protection of a head of state 

or govemment, foreign minister, diplomatic agents of 

a state, or officials and other agents of an inter

governmental character including menbers of their 

famlly accorrpanying them to a foreign country. 

Earlier, during the 1960 • s, the pioneering 

\.ark of the International Law Commission on the 

questions of lEgal status, privileges, immunities, 

·and facilities of diplomats and consular officials 

resulted in tjhe adoption of the landmark Vienna 

ConvErt: ion on Oiplorratic Relations ( 1961) 4 and the 

Vienna Convention on COnsular Relations ( 1963) • 5 

still later there fX>llOWed the Convention on special 

Missions ( l9 69) • 6 At the same time the international 

aviation oonmunity, led by the International Civil 

Aviation O.r:ganization, was fighting terrorist activ:l

ties in the form of hijacking of aircraft and other 

3 Ibid. status at 31 Decenber 1978. (United 
!!_ations Publications, New York, 1979), p.76. 

4 ~ed Nations TreatY S~.§.f vo1.500, p.95. 

5 United Nations !Egty S!rie§., vol.596, p.261. 

6 United Nations G~eral Assenbly .~uti2a, 
2530 (XXIV) of 8 December, 1969. 
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forms of unlawful interference with intelllational civil 

aviation and its facilities• Here the states were faced 

with a problem that was definable, if not capable of 

full solution. They were able to de..relop a measure of 

control over the activities of conmon criminals, political 

refugees, and out and out terrorists through a series 

of conventional provisions in the field of civil aviation. 

Thus, as early as 1963 the Tokyo Convention on offen::::es 

and certain other ACts comnitted on Board Aircraft7 

containai a provision on the unlawful seizure of air

craft• Lat~, the aviation cormnunity, faced with an 

escalation of activity in the hijackers field, developed, 

and adopted in 197 6, the Hague Convention fur the 

suppression of Unlawful Seizure of Aircraft, 8 which goes 

into considerable detail on the question of hijacking. 

Lastly, in view of the increase in incidents of bombing 

and other kinds of interference with aircraft and civil 

aviation facilities, the states dereloped in great haste, 

and adopted in 1971 the Montreal convention for the 

-----------------
7 Internat~Uegal Hat~'!,lJi, vol. 2 ( 1963) 

p.l052. 

8 International LEgal Materials, vol.lO ( 1971), 
pp.l33-l36. 
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suppression of Unlawful ACts Against the safety of 

Civil AYiation.9 'I'o date, all the three Conventions 

have been widely accepted and ratifications and 

adherence cxmtinue to increase. Also rele~rant in 

the context of diplomatic protection were a number 

of texts which had been bei> re the ILC : the Convention 

to Prevent and Punish the Acts of 'I'errorign taking the 

fo.tms of crimes against persons and related Extortion 

that are of Intenlational significance, d::me at 

washington on 2 February 1971. 10 (the "OAS COnvention"); 

a draft convention concerning crimes against diplomat~ . 
elaborated by representatives of a group of states 

meeting in Rome in February 1971, 11 (the a:>me draft); 

a draft convention concerning crimes against diplomats 

submitted to the twenty-sixth session of the General 

Assenb1y by the dele;Jation 0 f tJru;Juay, 12 ( 111 the uruguay 

Working Paper"); and draft articles concerning crJmes 

------------------
9 lb id., pp .115.1.-115 6. 

10 International Leaal Materials, vo1.X (1971) 
p.2S5. 

ll International La~mmission Report, 1972, 
pp.114-ll5. 

12 ~~d Nations Docum~ No.A/C.6/L.822. 



5 
.) 

ag ai.nst persons entitled to special protection under 

intemational law, contained in a working paper prepared 

by Mr.Kearney, the Chairman of the a:mrnission. 13 

Following the example of the aviation experien:::: e 

of developing conventions as a solution for specific 

problems. the United Nations decided eren though early 

in the 1970s, it was showing signs of wishing to ergage 

in an attack on the problem of terrorism generally 

that its first priority should be to deal with the 

specifi.c question of violent attacks against diploma.tic 

agents and other persons entitled to special protection 

under intel:llational law. It was realised that because 

of the traditionally protected status of diplona.ts in 

international law, a convention focussing on the 

diplomatic victim w::>uld be m::>re suo: essful than one 

which attempted to prot~t mankind generally from 

terrorist attacks. 14 It had beoome beyond doubt that 

a special lSJal re]ime effectively protecting inter

national officials was indispensable, particularly :fbr 

13 United Nations Documen~ No •. vc.N.4/L.l82. 

14. International Law Comniss!sm Repoll (1972) 
p.9Q. 
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two reasons 1 first, due to their prominent and 

sensitive pos.tt.ion international officials had become 

an easy target of organized groups of terrorists \\ho 

thus attempted to attract the interest of public 

opinion in the cause of their pmtest, or to gain a 

negotiating leverage through the retention of hostages 

0 r threat of murder· second, it appeared. that the 

existing re;;1ime under Vienna Conventions on protection 

of intet:national officials was inade:auate for coping 

.) 

with the specific needs that terrorism had brou;Jht to 

the surface. .The basic drawbacks of this law, whidl 

constitutes part of the law on privile;Jes and inmunities, 

appeared to be the fact that there were ambiguities 

as to exact scope of the persons covered under the 

shield of protection and the nature of measures which 

need to be taken by the indiv !dual states to ensure 

compliance with that law. Thus. llt did not cover all 

circumstances wnere protection against terrorism was 

needed. Finally, states were not, by and la.z:g e, 

under the obligation to provide special internal laws 

making crimes againot international agents more severely 

punis'hable than the corresponding crimes committed 

ag a.inst COIIU1'Dn individuals, Among other things, the 

deficiencies in the le;~al rEgime under the Vienna 
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Conventions underlined the need fur the adoption of 

effective international and internal measures. There 

was thus scope for an independent convention to deal 

with certain grave crimes against internationally 

protected person·s. The most appropriate method appeared 

to be a carefully drafted general treaty, specifying 

the obligations of the state&-parties with respect to 

the protection of int emational officials. This was 

precisely the intention behind the drafting of the 

articles on "Prevention and Punishment of .crimes 

against Diplonatic Agents and other International 

Protected Persons11 which has become the first general 

treaty comprehensively dealing with the protection of 

international officials from certain crimes. In the 

view of the International Law Commission, these crimes 

cnot only gravely disrupt the very mechanism designed 

to effectuate international cooperation for the safe

guarding of peace, the strengthenin;;J of intemational 

security and the prorrotion of the general welfare of 

nations but also prerent the carrying out and fulfil

ment of the purposes andprinciples of the Charter of 

the United Nationsa.15 The Convention was designed 

15 Inte.rnational Law canmission~ort, vol.l, 
(1972) ;p.gi. 
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to strengthen and supplement the rules of international 

law in force and also to act as an indispensable element 

for the maintenance of international peace and security. 

II. CBJECTIVE OF THE STUDY 
--~---

The chief purpose of the study will be to 

analyse the United Nations Convention on Prevention and 

PunishmEnt of crimes against Internationally Protected 

Persons and Diplomatic Agents, 1973 with a view to . 
assessing its value a-s a lEgal vehicle providing compre-

hensive rules to protect international officials 

against. terrorist attacks. The Convention which repr~ 

sents the roost serious effort to date, will be analysed 

in detail in order to see if it does establish an 

effective legal rEgime for aiding protection. In this 

context, certain provisions of the Convention including 

inter .slia, questions relating to the persons entitled 

to protection, the crimes covered by the Convention, 

jurisdiction, obligations regarding international 

cooperation, the right of asylum, the extradition 

provisions, and the ITDde of settlement of disputes will 

be given special attention. The endeavour vlill be to 
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fN aluat e as to how far and to what extent the Convention 

has tackled these issues effectively, and on this basis 

to make some recommendations. 

III. SCOPE OF THE STu~ 

The study deals with, a.s would be sufficiently 

evident, the system of diplomatic protection under the 

convention on Prevention and Punishment and is strictly 

limited thereto. Therefore, it <b es not deal with the 

protection of P.ersons who are not ''internationally 

protected persons13 undet: the 1973 Convention on PrevEn

tion and Punishment, the taking of hostages in general, 

provided fi:>r in 1979 convention against taking of 

Hostages, the fight agai.nst terrorism in general, etc. 

The plan of work is as follows : In the immedi

ately following chapter there is a discussion of the 

primary thooretical basis of inviolability as found 

in doctrine of international law and practice of states. 

It also describes albeit briefly and assesses existing 

international measures as found in such in strurnent as 

the Viama Convention on Diplomatic Relations ( 1961), 

.the Vienna Convention on Consular Relations 1963, and 
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the Convention on Spe:!ial Missions ( 1969), with a view 

to ascertaining t~e extent to which these Convmtions 

remedy deficiencies in customary int emational law and 

practice and highlighting additional problens not 

adequately dealt with by the Conventions. It also 

examines the debate over the need for a Convention on 

the Pre.rention and Punishment • It also discusses the 

meetings during which the special convention was 

discussed. The main part of the dissertation is the 

lengthy Chapter III which undertakes a critical analysis 

of the impo,rt.ant provisions of the Convention on 

Pre~ention and Punishment of crimes Against Inte.tnatio

nally Protected Persons including Diplomatic Agents, 

1973. In this chapter, each of the major provisions 

of the Convention like the persons entitled to protec

tion, the crimes covered by the Convention, question 

of jurisdiction. obligations regarding international 

cooperation, the right of asylum, the extradition 

provisions, and the node of settlement of disputes have 

been discussed. It is while examining the settlement 

of disputes provision that reference is made to the 

case United ~ru§ v. Iran. Tho study concludes with 

a set of apPropriate recommendations towards making the 

existing intemational lEJJal regime m:>re effective. 



Chapter - 2 

THE LI:VAL RWIME UNDER CUSTOMARY LAW 
AND VIENNA CONV.lliTIONS 1 THE NEID FOR 

A SPEX:IAL CONVmTION 
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The U.N. Cbnv m tion on the Pr ffN ention and 

Punishment of crimes against l.nterna tionally Protected 

Persons, including Diplomatic Agents takes on its full 

meaning only if viewed against the background of 

other theoretical principles and the thm existing 

intemat ional 1 eg islat ion on the same topic; and the 

inade:J,uacies which marked it. By long custom the 

diplomatic agent sent by one state to another have 

been regarded as possessing a peculiarly sacred 

character, in conse:auence of which they have been 

accorded sp,ecial pr iv i leges and iirmunit i es. The 

ancient Greeks regarded an attack upon the persons 

of an ani>aasador as an offence of the gravest nature. 

The same was tr.U:e in ancirot India and Rome. In 

the context of India;.1 history; the sacred chat' acter 

of a diplcmatic agent was recognised in mJst organised 

communities from ancient times. One observer has 

noted that, ,the moral maxims of the Mahabharat 

consign to hell for eternity the king who kills a 

,Rajadootha a • 1 This concept of special protection 

1 P.A.M9non, almmunities and PrivilEges of 
Diplomatic Agents~t, F.astern Journal of Inte.r-
nations!J,S!! ( 1969), -p. 237. -
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of officials of foreign states was also recognised 

under Roman law, which state·d that if any one has 

stru::k an enemy sent eren by an enemy, he was thou;Tht 

to have thereby violated the law of nations, because 

envoys were considered sacred. 2 Grotius wrote that 

there were "two points with regard to ambassadors 

which are er;erywhere recognized as prescribed by the 

Law of Nations, first, that they be admitted, and 

then that theY be not violated. "
3 

The prin::iple of 

inviolability in respect of the person of the 

diplomatic .agent originally arose out of the concept 

that the diplomat represented the peroon of his 

sovereign and that any insult to him constituted an 

affront to the king who had sent him. In course of 

time, however, it also came to be recognised that 

it was essential to ensure inviolability of the 

person of the anbassador in order to allow him to 

perform his functions without any hindrance from the 

government of the receiving state, its officials and 

2 Hugo Grot ius, The Law of war and Pea.c e, L. R. 
CrQoms trans (~York; 1949), p.l99. 

2 HUJe Grotius, De J~e Belli ac Paris, Eng. 
Trans (Cambridge, Endowment edition 1853), 
Book II, Chap X-liii, p. 4. 
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fN en private persons. 

The term a inviolability" means that the erwoy 

shall be immune from any form of arrest or detention, 

and that the receiving state shall, apart from 

treating him with due respect take all appropriate 

steps to pre.rent any attack on his person, freedom, 

or dignity. In other words, the receiving state is 

obliged to afford a higher degree of protection to 

the person of the diplomatic agent than is accorded 

to a private person. This obligation is not afforded 

EN en by th~ breaking out of war between his country 

and that to which he is accredited. In respect of 

acts of private persons resUlting in violation of 

the person or dignity of an ambassador, the receiving 

state is bound to take all reasonable steps to bring 

the offenders to justice. Failure to <D so would 

amount to a breach of duty on the part of the receiving 

state for which reparation may be claimed. The 

receiving state is also under a duty to take proper 

steps to prevent such acts on the part of private 

persons by providing tor adequate police protection 

in times of need taking into account the exigencies 

of the situation. My nGJligence on the part of the 

receiving state could call for protest from the home 
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state of the envoy. These obligations of the receiving 

state ~e recognised _by the doctrine of international 

law and concretised by the practice of states, and 

are codified in the Vienna Convention on Diplomatic 

Relations~. the ~ienna Convention on Consular 

Relations; and the Convention on Special Missions. 6 

I. ~!:?,2Ctr ine of International~ 

Most writers dealing with this question point 

out that tne receiving state has the duty of protecting 

officials of foreign states against all acts on the 

part of private individuals infringing upon their 

personal inviolability. It is, of course, obvious 

that in a law abiding state e.yecy person enjoys 

personal inviolability and lEgal protection. Howe.rer, 

it is pointed out that the protection of the personal 

inviolability of officials of foreign states should be 

,.. 
4 YEited Nati.Qn.§......!f!_2ty series, vol.SOO, p.llO. 

5 Ibid., vo1.596, p.296. 
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particularly increased be:::ause they find themselves 

in the territory of the receiving state not on their 

personal business, but to ensure the efficient 

performance of their fUnctions on behalf of their 

respective states. ~cordingl y, officials of foreign 

states a.r e entitled to a higher degree of protection 

than private individuals. As Vattel observed, "the 

sovereign is bound to protect ev. ery person within 

his d:>mains, from violence, but this attmtion is 

higher de;Jree due to a foreign minister ... 7 other 

writers similarly formulate this dUty of the receiving 
. 8 

state towards officials of foreign states. For 

instance, Phillirnore asserts that the duty of the 

receiving state to care for and protect officials of 

.Eo reign ·states is higher than the general duty of 

that to protect all persons on its territory whether 

natives or foreigners.9 Ckle author explains that a 

higher duty of the receiving state to protect officials 

of foreign state include a specific obligation nto 

____. --
7 E.de Vattel, !,h~Law of Nation;a, J.Chitty trans. 

(Philadelphia, 1879), p.465. 

8 E.satow, A Guide to Di.Qloma:!:_ic .P~~£! {London, 
LOngman & Co., l957), p. 176. 

9 R.Phillimore, _Q:>mrn~taries Upon Int,er!lS!:ional Law 
(London: Butterworths, 1871), vo1.2, p.l78. 
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take 1e;1al action against any person who insult or 

sco.rns a diplomat, whereas no such obligation arises 

in the case of any private alien visitor • .,lO According 

to some authors, the inviolability of the foreign 

officials imposes upon the government of the receiving 

state the duty to protect officials of foreign states, 

by especially se.rere penal 1 EY islation against any 

offence or violation on the part of the private person 

and it should have laws providing appropriate punish

ment for offences committed against 8Uch officials.11 

Eagleton has observed that the first duty of the 

receiving statein this re;1ard "is to provide 

municipal laws which will enable it to discharge its 

obligations under international law, " 12 since a state 

must be armed with the lSJal power to punish offenders 

against officials of foreign states.13 As to the 

------------------
10 D.P.O.Connell, International Law (London, 

stevens ~sons, 1965), vol.2,P.964. 

11 Satow, n.B, p.l78. 

12 C.Eagleton, "The Responsibility of States fur 
the Protection of Foreign Officials .. , American 
~nal of International Law~ vol.l9, 1925, 
p.310. 

13 lbid. 
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fulfilment of the duty of the receiving or host state 

to punish the perpetrators guilty of violating the 

personal inviolability of officials of foreign states, 

it should be noted that the writers on international 

law dealing with this question agree that in the case 

of violation of the inviolability of officials of 

foreign states, the ~overnment of the re::eiving state 

has the duty of punishing the persons guilty of such 

violations. 14 Since the final formation and formula

tion of the duty of the receiving or host state to 

cooperate wd.th other states in order to preY ent the 

comnission of offences against officials of foreign 

states and in the appropriate punishment of the 

perpetrators of such offEllcesJis the result of recent 

deJelopment, unlike the other duties of the receiving 

state towards such officials, so far this duty has 

been dealt with only ma;cginally in the doctrine of 

. 15 
international law. HowE!Iler, some aspects of this 

-------
14 L. Oppenheim, lntemat ional....,L,~ (London, Longmans 

& OD., 1967), vol.1, p.789. 

15 L.M.Bloomfield and G .F. FitzGerald, £Eimes ~gainst 
lnternationallY Protected Persons : Prevention 
,SildPunishment (New York, Prae;1er, 1975), P:87"; 
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duty have been mentioned, namely, the duty of the 

state to prevent its territory from being used to 

comrrd.t any acts against ·foreign states. For example, 

writes Oppenheim that, •states are under a duty to 

prE.Yent and suppress such subversive activity against 

foreign governments as asSumes the form of attempts 

to commit comrron cr irnes against life of officials 
16 

of foreign states... Likewise, Lauterpacht has 

affirmed that international law obliges the state to 

repress and discourage attenpts against the life of 

officials of foreign states. 17 From what has been 

stated above, it is clear that the doctrine of internet-

aat.tonalJ.~&Ji .rese~Rjses that the doetrjne o£~.J.nt.ernat 

tional law recognises that the receiving state has 

the duty to afford to officials of foreign states 

appropriate and special protection. 

II. The Pr-actice of..._21:,stes 

The duty of the receiving state of prer enting 

the commission byfo>rivate individuals of acts violating 

16 Oppenheim, n.l4, p.292. 

17 H·Lauterpacht, .. Revolutionary Activities by 
Private Persons Against Foreign statesQ, 
American Journ.u.l of International Law vol 22 
1928, p.l26. -- -----· • , 
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the personal inviolability of officials of foreign 

has been confirmed by the judicial decisions and 

practices of various countries. One of the oldest 

cases in which this duty appears to have been 

consecrated is in the famous case of Res Publicu• 

Q!_longchamJ2_§ (1784) wherein the u.s.Chief Justice 

McKean held that officials of foreign states are 

under the particular protection of the law of nations. 18 

one of the earliest instances in modern diplomatic 

practice wherein this duty of the re::eiving state 

towards o ff~cials of foreign states was expressly 

recognised was the case of Libel of Mr.Hammord, the 

British Minister at Philadelphia { 1794) In connection 

with that case, the u.s. secretary of state E.Randalph 

stated that the Law of Nations "secures the minister 

a peculiar protection". 19 In November 13, 1851 the 

secretary of state D.Webester wrote to c.de La Borca, 

the spanish Minister, in connection with the attack on 

the spanish counsel at New Orleans, expressly recognizirg 

that officials of foreign states were "especially 

18 

19 

R.N.swift, International Law : 
(New York, 1969), p.424. 

M.D.Redlich, International Law 
for piplomac~ (Chicago, 19 28)7 

Current and Classic ------
as a Substitute 
p.l2s;---
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entitled to protection15
•

20 similarly, on 2 Deceni::>er 

1851, referring to the same case, President M.ilillimore 

told the congress that officials of foreign states 

"are objects of special respect and protection ... 21 

Mention should also be made of the decision of the 

United States circuit Court of Appeals, fifth circuit, 

of August 23, 1938, in ~_2worth V~bst, wherein 

J .sibley held that officials of foreign states are to 

be treated with peculiar consideration and their 

persons "carefully guarded". 22 In the same year, this 

duty found,its eXpression in _!~nd e~al v. U~ed 

~tes, whe.rein the Court of APpeals of the District 

of Columbia held on October 31, 1938, that in peace, 

officials of foreign states are entitled to "special 

respect and protect ion a. 
2 3 

In the case of Freeborn V ._gan Pei~ {1949), 

a French Cburt likewise recognized that the inviolability 

of a diplomatic agent involves 11 the protection of his 

20 J.B.M:Jore, 6...Q!gest of International~, vol.6, 
{Washington, u.s. Printers Press, 1906), p.812. 

21 Ibid., p.8l3. 

22 Annual D~st of Public International Law cases 
'(EGB:'4o) , p.m:-------

23 Ibid., p.4l3. 
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24 1 persons". Reference must a so be made to the 

position taken by ...::h. Chamoount, the representative 

of the French Government at the meetil"...g of the ICJ 

on the Advisory Opinion conceminCJ the question of 

reparation fur injuries suffered in the services of 
.. 4 
._\.:·~\ l'· the United Nations on March 8, 1949. ch.charuront 

.,_ '-, .:-.,~~·. ~· ·I 

''·~said that "the person of the diplomatic agent should 

:r 
r
.J' 
rl 
I 
r-

be subject to special vigilance by the authorities 

of the receiving 'state". 25 similarly, on March 8, 

1949, at the same meeting of the ICJ, A.H • .Fell er, 

the PrincipaJ. Director of the Legal Department of the 

secretariat of the United Nations, stated that 11 a 

right to special protection for those persons, 

occupying official positions is universally recognised 

in international law. 26 In 19 59, in three cases, viz. 

lCassirer_S!!2._G~ v. Japan, Tiet~ Et. A~ v. Propl~ 

.Bmublic o f..J!Ylgar!2_ and ~nett_iilld Ball v. Peo:g~ 

_se:gublic of !;!ungary, the Supreme Restitution Court 

-----·-------------
24 Ibid., p.287. 

25 ICJ Reporu { 1949) , p.lO 3. 

26 Ibid., p.77. 
/-
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for Berlin of the Federal Republic of Germany held in 

identical terms, that •it is indisputably a rule of 

law in all civilized countries that the individual 

persOns who are called diplomats are entitled to 

receive from the legal sovereign a very high de;1ree 

of personal protection of their peace. 27 

In contemporary diplomatic practice reference 

should be made to the statement by se::::retary of 

sta~e D.Rusk issued on December 9, 1964 in connection 

with sereral violent rrob assault on American Dt~bassies 

to the effect that "under international law and 

practice, a host state has a special duty to protect 

the persons of foreign missions. n 28 Similarly, in 

connection with a violent demonstration against the 

American Embassy in M::>scow on February 9, 1965, 

President, L.B .Johnson declared that AlTier ican officials 

abroad must "be given the protection which is required 

by international law and practice". 29 On 4 March, 1965 

27 Inte~ional Law Reports ( 19 63) , vol. 28, at 
pPe380, 396 and 409. 

28 M.M.Whiteman, ~est of_!n~ational La~ 
(Washington, u.s.Printing Press, 1970), vol. 7, 
p.386. 

29 Ibid. 
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Mr.Kohler, the AJnerican An'bassador in ~scow requested 

the Soviet government to aff.ord the American Einbassy 

and its personnel the protection required by int er:nat

ional law. 30 The duty of the receiving state to 

guarantee special protection to foreign officials was 

strongly asserted by the sending state when the West 

German Ambassador to Guatemala, K.sprett:.was kidnapped 

on March 31, 1970, by rnerrbers of rebel armed forces 

in Guatanala city, and was slain by his abductors 

on APril 5, 1970. On April 5, 1970, w.Brandt, the then 

Chancellor o.f the Federal Republic of Germany, broad

casted a message in which he stated that the Government 

of Guatenala had been incapable of assuring the 

protection necessary to diplomatic agents accredited 

to it.Jl Finally, in the case, ~~States v. Iran, 

the ICJ, in its order of December 15, 1979, concerning 

the indication of provisional measures, held that the 

Government of Islamic Repul::>l ic of Iran should "affoni 

to all the diplomatic and consular personnel of the 

United states the full protection to which they are 

-----------------
30 Bloomfield and Fit~erald, n.ls, p.7. 

31 Ibid. I p.lO. 
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entitled under the treaties in force between the 

two states, and under general international law. 32 

similarly in its jud}ement o.f May 24, 1980 in the 

same case, the Court declared that Iranian authorities 

had the duty "under the Conventions in force to take 

appropriate steps to protect United States diplomatic 

and consular staff from any attack and fr:om any 

infrinyement of their inviolability, and to ensure 

their se:::urity." 33 It follows from this brief review 

that the duty of the receiving state to afford special 

protection ~o officials of foreign states has been 

re;:ognized by judicial de:::isions of the national 

courts and the diplomatic practice of various countries 

as well as by the International Court of Justice. 

III. 1egal Reaime Under Vienna 
Conventions .2!!d its~wbacks 

The customary international law principle of 

dip)..omatic inviolability was de~ eloped and codified 

with great care by the Viama Conventions. HO\.,e~er, 

as is shown below, subsequent experience with 

incidents involving criminal attacks on diplomats and 

32 ~Report~ (1979), p.21. 

33 ICJ .Report§. (1980), p.32. 
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diplomatic premises rEYealed certain deficiencies; 

the legal regime established under Vienna Conventions 

and Customary International Law W'as inadequate for 

coping with prevention and punishment of serious 

crimes against diplomats. The basic drawbacks of 

this law which constitutes part of the law on privi

leges and imrrunities seemed to be the fact that it 

was not always uniform general law equally applicable 

to all states, and that part of the law on protection 

did not enjoy a customary status basing its binding 

character upon particular international agreements. 34 

Under customary interna.tional law and praetice, the 

range of persons entitled to special protection was 

not sufficiently clear. Under th!ls law, one may 

distinguish two large cat69'ories of persons entitled 

to special protection. The first cat~ory covers the 

head of state o·r government, the permanent diplomatic 

personnel and the second cate;Jory consists of inter

national officials whose privileged status was mainly 

------------------
34 Rozakis L .Christo s, "Terror ism and the Internatio

nally Protected Perrons in the Light of the ILC 
Draft Articles'', ~national and...£2.!!:1125!~~ 
~~arterly, vol.23 (1974), p.33. 
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determined through bilateral or multilateral treaty 

law. The emergence of personal of international 

organizations and adhoc diplomats had not allowed 

the creation of a uniform general law determining 

the exact limits of their privileges and immunities 

and their status as specially protectea persons. 35 

An examination' of the content and de:Jree of the 

special protection applying to first cattgory shows 

that the customary international law provides a 

greater dtgree of protection to head of state or 

gov emment than enjoyed by other diplomatic agents. 

The range of individuals who are mtitled to 

special protection by a rs::eiving state was not well 

clarified by custOmary international law. After the 

codification of d.iplcmatic law by the Vienna 

convention, little doubt is left as to the e)(act 

identity of the persons protected and their particular 

qualifications. Article 21 ( l) of the U.N .eonv ention 

on special Mission, 1969, provides that the head of 

the sending state, when he leads a special mission 

shall enjoy in the receiving state the facilities, 

-----------------
35 Ibid., p.34. 
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privileges, and immunities accorded by international 

law to heads of state on an official visit. Also, 

Article 21(2) provides that the head of government, 

the minister for foreign affairs, and other persons 

of high rank, when they take part in a special 

mission of the sending state, shall enjoy in the 

receiving state, in addition to what is granted by 

the Convention, the facilities, privileges, and 

immunities ao::orded by international law. 

Under Vienna Convention on Diplomatic Relations 

1961, howEY er, any differentiation based on the class 

to which a diplomatic agent belongs has practically 

disappeared save in the case of their precedence. 

Article l4(1i) of the Convention on Diplomatic Relations 

states that,, 

Heads of mission divided into three classes, 

namely ' 

(a) that of arrbassadors or nuncios accredited 
to Heads of State, and other heads of 
mission of equivalent rank; 

(b) that of envoys, ministers and inter
nuncios, accredited to Head of State; 

(c) that of charge1 d' affairs accredited 
to ministers for foreign affairs. 
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It clearly prOV' ides under clause 2 of Article 14 

that; csExcept as concerns precedence and etiquette, 

there shall be no differentiation between Heads of 

Mission by reason of their class... Apart from a 

csdiplomatic agent•, who according to article 1( e) 

of the Vienna Convention on Diplomatic .Relations 1961, 

is "the Head of mission or a manber of the diplomatic 

staff of a mission 11
, the provisions of the Convention 

stipulate that .. the merrbers of the familY of a 

diplomatic agent forming part of his household" enjoy 

the same ki.Qd of protection as the agent does, prwided 

that they are not nationals of the ra:eiving state. 

The same protection also applies to the menbers of the 

administrative and technical staff of the mission 

tcgether with members of their families fornd.ng part 

of their household0
• The obligation of a state to offer 

special protection to diplomatic agents, the meni:>ers 

of their immediate family and the persons related to 

a mission as prescribed in article 37 of the Vienna 

Convention on Diplomatic Relations is dependent upon 

the accreditation of thsse or their ace eptanc e by 

the receiving state as the case may be. In conse:aue~e, 

these pet sons dO not enjoy special protection on the 
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part of a state if they simply pass through it or 

visit for re::reational or other unofficial purposes. 

The right of special protect ion as a part of 

the privile3es to be enjoyed by consuls was not very 

clear before the 1963 Vienna Convention on Consular 

Relations. 36 Unlike diplomatic law which had 

originally dEY eloped by custom, ruler governing 

consular relations were predominantly of a Conventional 

character. Consular relations were basically deter

mined by bipartite agreements between states but 

differences •Were often to be found am:mg the individual 

arrangements, especially with respect to the accorded 

privile;Jes and imnunities which prarented the creation 

of a uniform, binding law. According to article 40 of 

the Vienna Convention on Consular Relations, .. the 

receiving state shall treat consular officers with 

due respect and shall take all appropriate steps to 

prarent any attack on their person, freedom or dignity". 

Accordingly, the receiving state is obliged to offer 

the same special protection which is due to the diplomatic 

agents. The only significant difference between the law 

of special protection under the Convention on Diplomatic 

36 ]!:!!~Nations Treat:L_Seri~'- 596, p.26l came 
into force in 19 March 1967. 
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Relations and that of Consular Relations is that in 

the latter the protection applied only to a "Consular 

officer 0
, who is "aJlY person# including the head of 

a COnsular post, entrusted. in that capacity with the 

exercise of consular fUnctions•# it ck>es not extend 

to the members of their family. Another cate:Jory of 

international officials whose status of protection is 

mainly determined by conventional law consists, as it 

already has been mentioned, of two group of persons, 

the officials of international orgar1izations and the 

adhoc (iu:inerant) diplanats. 11 0fficials of internat

ional organizations .. broadly refers to ' (a) the 

ment>ers of the permanent missions of states-msnbers 

of an organiZation; (b) the representatives of 

states-mEJTa:)ers at the sessions of the various organs 

of the organizations, and (c) the functionaries of the 

organizations and their personnel. They all share 

the conunon characteristics that they contribute to the 

realisation of the goals of the organization. Their 

privile:.J~s on the international plane are determined. 

by the particular agreenents concluded between the 

merrber-states and an organization. In the absence of 

such agreement, the status of protection of an 

organization itself is very doubJtful in international 
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law. Ad hoc diplomacy on the other hand is the o f:fl

spring of the fast growing and e~er increasing volume 

of international relations which, due to their 

complexity and multifariousness, can no longer be 

satisfied by the mere existence of permanent diplomatic 

missions. There are urgent questions of a political, 

technical or scientific nature which nust be settled 

by international cooperation. Traditional diplomacy 

being insufficient in this respect due to its rather 

inflexible nature, such complex tasks are assigned 

to adhoc diplomatic mission. There is, howe~er, a 

characteristic comnon to all : the fact that the 

persons of these missions represent their state 

abroad in an official capacity for the purpose of 

fulfilling an assigned task. It is this characteristic 

that should entitle them to a special treatment on 

the part of a host state or state of transit. 

In comparison with all the former descriptions 

of the notion of the personal inviolal:>ility of officials 

of foreign states, the Vienna Convention on Diplomatic 

Relations, the Convention on .::)pecial .tvlissions and 

Vienna Convention on Consular Relations took a step 

forward towards a roore exhaustive elaboration of the 
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essence of that inviolability. Article 29 of the 

vienna convention on Diplomatic Relations, artie le 

29 of the Convention on Special l"dssions and article 

40 of the vt:enna convention on Consular Relations 

define the personal inviolability of officials of 

states in the fullowing terms with slight terminolo

gical changes 1 111An official of a foreign state 

shall be inviolable. He shall not be liable to any 

form of arrest or detention. The receiving state 

shall treat him with due respect and shall take all 

appropriat~ steps to prerent any attack on his person, 

freedom or dignity•. As· to the implementation of the 

provisions on special protection contained in the 

mentioned COnventions, the major ambiguity lies in the 

term "appropriate steps••. ~ihat is meant by "appropriate 

steps"'t ~ho decides whether the .. steps" taken by the 

receiving state in a particular case are "appropriate" 

or not, the receiving state or the sending state? The 

steps which are considered appropriate by the receiving 

state may seem inappropriate in the opinion of the 

sending state. It is clea1.· that the nature and extent 

of the re::eivin~ state's obligations denying from the 

special protection of officials of foreign states are 
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not defined precisely. Howerer, what constitutes 

appropriate state may be jUd;Jed only in relation 

to the circumstances. 

similarly, as to punishment of persons who 

attacked diplomats, the receiving state was under an 

obligation to use due diligence to apprehend the 

o £fender and to set in notion the administrative 

and judicial machinery that normally deals with the 

prosecution and punishment of offenders. It was, 

however, debatal:>le whether the receiving state was 

also under 'an international obligation to try the 

offender and punish him. states were also not, by 
ohLt-1<=\k_, 

and large, under an internationalA'to provide special 

internal laws making these crimes against international 

agents more sEYerely punishable than the corresponding 

crimes ~itted against common individuals. 

FUrther, the regime established by the Vimna 

Convention was particularly inadequate in cases, where 

the attack against the diplomat as committed in one 

state, and the actor flees to another state seeking 

safe heaven. Here the effort to suppress and punish 

acts of international terrorism ran into problems 

arising from the complex matrix of asylum, extradition, 
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and the concept of political offense. Although 

Grot ius was of the opinion ~hat natural law required 

states either to punish fugitive offenders found 

within their t.erritories or to surrender them to the 

other state, 37 no such lEgal obligations has developed. 

On the contrary, extradition is the prerogative of 

the re:a_uested state, and in the absence of a bilateral 

·treaty between the requesting and the re:ruested state. 

There is no international le;Tal dUty to extradite. 

a.ren where there is an applicable extradition treaty, 

the scope of the duty to extradite may be narrow. First, . 
extradition may be requested only for offenses listed 

in the treaty. second, and roost important e.ren as 
' 

to these offenses, political offense exception may 

determine whether the allEged offender will be returned 

to the requesting state or granted asylum by the 

requested state. In all cases the decision whether to 

grant extradition rests with the executive of the 

rec.Iuested states and attacks on diplomats may be 

classifie:i by some of them as a political offense. 

Again, the regime established by the Vienna Conventions 

did not consider the possible probl Effi of asylum,. Under 

-----------------
37 Hugo Grotius, n.2, p.527. 
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traditional law and practice, there has been a long 

tradition of extraterritorial asylum in Latin American 

states. 38 The Caracas Convention on Territorial Asylum 

1964 provides that each state, in the exercise of 
1 

sovereignty, has the right to admit into its territory 

per sons whom it may consider appropriate without any 

other state being a:t>le to claim such persons. The 

state of asylum is not obliged to deliver up or expel 

those prosecuted for political motives or crimes. There 

is no extradition when the state of asylum characterizes 

the offense$ as J;>eing politic;al. But the perpetrators 

of the crimes ag;ainst diplomatic agents should not be 

given political asylum, no such 1e-.Jal obligation had 

developed. Finally, both customary and conventional 

international law lacked established procedures for 

international cooperation in preventing and punishing 

violations of diplomatic inviolability. These problens 

pointed to the need for a special Convention for the 

protection of all categories of diplomatic agents 

from the growing threat and crlrnes against their persons. 

-------



IV. Debate OVer Need fQE Special 
- Con~tion 

36 

In May 1970, the ILC received from the President 

of the security c:ouncil a letter transmitting the text 

of a letter addressed to him by the representative of 

the Netherlands to the United Nations concerning the 

need for action to ensure the protection and inv iola-

bil ity of diplomatic agents in ·view of the increased 

nunber of attacks on them. 39 At its 23rd session, 

in 1971, the ILC agreed that it should consider the 

poss,ll)iJ.ity' of producing draft articles regardin;J such 

crimes as the rrurder, kidnapping, and assaults upon 

diplomats and other persons entitled to special 

protection under international law. 40 Later in 1971, 

at the 26th session of the U.N. Generol Asserrbly, the 

Sixth COmmittee debated the question as to whether the 

lLC should be requested to submit such articles to the 

General Assenbly at its 27th session. At that time the 

arguments for and against having a Convention on the 

------------------
39 Y!!...~S/9789 lllni~d NatiQ!l§_~rity Co~il 

Letter of the Representative of the Netherlands 
to the United Nations. 

40 Year Book of International Law ...f;Q,mmis~.!2!!, vol. r 
(1971);' p.3:----
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topic in question were considered. some representatives 

recognized the importance and u.tgency of the problem. 

Diplomatic agents and other per sons entitled to specia.l 

protection under international law were increasingly 

becoming the victims of such crimes as murder, kidna

pping, and assault. l-broover, the numerous kidnapping s 

of diplomatic agents that had been rommitted in ra:::ent 

years had been used for the purpose of political black.. 

mail or in order to put pressure on the receiving state. 

These attacks could, it was pointed out, even endanger 

the maintepance of international peace and security. 

some of t.hose woo favoured the preparation of such 

a convention nevertheless pointed out that the proj ect 

would not be without difficulties as various complex 

questions were involved. Others, while skeptical of 

a need for, or possibility of~ draft articles on the 

subject, nevertheless considered that the ILC should 

study the problem. In their view it was doubtful 

whether it would be possible to prepare draft articles 

that would have any real practical value, but an 

une:1uivocal declaration by the firm determination to 

punish offeniers would have value as a deterrent. 

However, the mdJority of the comments favoured the 
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fOrmulation of some sort of convention to punish and 

prarent terrorist crimes aciainst diplomats. 41 By 

Resolution 2780 (XXVI) of Decerrber 3, 1971, the United 

Nations G~neral Assembly requested the ILC to prepare 

a set of draft artie! es dealing with offenses contnitt ed 

against diplomats and other per sons entitled to special 

prota::tion under international 1 aw. At its 24th 

session in 1972, the ILC did not discuss the question 

of need for a convention, but rather the manner in 

which it could study the question and the scope of its 

work. However, it reiterated that a Convention was 

needed because attacks on diplomatic agents and other 

internationally protected persons affecte.d not only 

the personal safety and freedom of innocent per sons, 

but also the exercise by them of their official functions, 

thus hampering the no.tmal course and safety of inter

national relations, the comnunications between one 

----------------
41 There were, however, several states, such as 

.Franceand Australia, who felt that existing 
me chan isms, utilized to their maximum extent, 
could control the problem. The basis fur this 
posit ion was a feeling that the key to the 
protection of diplomatic agents lay in the 
effectiveness of the protective measures under
taken on their behalf by the host country. And 
the.t held that all that was needed was more 
effective enforcement of the applicable provisions 
of the Vienna Convention. 
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government and another and between governments and 

international organizations, friendly relations and 

cooperation betneen states, and in general the 

promotion of the purposes and principles of the U.N. 

charter. The increase in number, fre.::~.uency, and 

seriousness of attacks on diplomatic agents and other 

internationally protected persons in the last few 

years and _the new fOrms taken by such attacks, 

required the aooption 0 f effective international 

rneasures. 42 It was further submitted that, inspite 

of the m:>re general study being conductei on the 
• 

question of terrorism, there was scope for an inde-

pendent convention along the lines of the draft 

articles prepared by the ILC. It was argued that 

the diplomatic ~aw under Vi€1lna Conventions presented 

a number of gaps which needed to be filled. What 

was required was intemational cooperation dire=:ted 

towards preventing attacks on diplomatic agents and 

other. internationally protected persons, prosecuting 

those who had committed such crimes and E!lsuring that 

they dia not escape punishment by taking refuge in 

other countries, and in general, creating conditions 

in which the perpetrators of such acts w:::>Uld have 

42 UN Doc .. \.(.8892 UN3H 27th s~~n, 6th ::ommittee, 
p.42. 
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nothing to gain thereby. 43 

v. !'!..!!lOtiating Hi story 

Before embarking on the analysis of the u.N. 

convention, it will be useful to indicate in summary 

form the various U.N. meetings at which work on the 

preparation of the Convention 1r1as carried out. At its 

24th session in 1972, the ILC had before it the written 

obse.tVations received from 27 manber states44 and 

certain draft Conventions. 45 The ILC considered the 

44 These nations were : Brazil, Columbia, Iran, 
Israel, Jamaica, Kuwait, Niger, Great Britain, 
Norway, Sweden, the United States, Australia, 
Canada, Czechoslovakia, Denmark, Japan, Nether
lands, USSR, .E'r anc e, Madagascar, Yugoslavia, 
ID::uador, the SOviet Union, Belgium, Argentina, 
Cuba and Rwanda· 

45 There were three proposed draft conv mtions : 
the "Uruguay Working Paper .. , which had been 
sul:mitted to the 26th session of the General 
Asserrbly by the delegation from uruguay, tl.N. 
Doc.A/C.6/l.822(197l); the ••RorneDraft 11 submitted 
by Denmark with its comments, u.N .Doc.A/CNc-4/253 
Add.2(1972); and a working paper prepared by 
Richard Kearney, the Chairman of the ILC; U.N. 
Doc ·A/CN. 4/L .182 ( 197 2) also reprinted in vol.ll, 
International Leaal l".at~§. (1972) ,p.493. 
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question at the ll50th to 1153rd, 1182nd to ll86th, 

ll8th, 1189th, and ll9lst to ll93rd meetings. 46 By 

the end of its session the Int~.rnational Law o:>mrnission 

had prEPared oraft Articles for submission to the 27th 

session of the United Nations General Assenbly. 47 By 

the latter part of 1972 the discussions of the Sixth 

conrnittee of the United Nations General Assembly on the 

Draft Articles, in the light of the comments of states 

that had previously been placed before the International 

Law Commission, resUlted in a fairly lrogthy report . 
on the topic. 48 By Re:JOlut ion 29 26 (XXVII) of Nob ember 

28, 1972, the General A.sserrbly, having considered of 

the report of the International Law commission on the 

work of its 24th session, which contained Draft Articles 

0 n the Prevention and Funishment of crimes against 

Diplomatic agents and other Internationally Protected 

49 Persons, decided to include in the provisional agenda 

'-------
46 Year Book of Int erna tiona 1 Law Comrni. ssion, vol. 1, 

(1972) ;p:-r:-- --------
47 International Law Commi.ssion_g~o~ (1972) ,Pp.88-l02 

48 UN Do£.:.bL8 89 2 UN3A, 27tb session, 6th Cormti ttee 
(1972), P,p.4l-46. --------

49 International Law Commission Report ( 197 2) , P.P• 88-
102. -
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to its 28th session an it en entitled "Draft Convention 

on the Prevention and Punishment of crimes against 

Diplomatic Agents and other Internationally Protected 

persons" with a view to the final elaboration of that 

Convention by the General Assenbly. The item was 

included in the agenda of the 28th session of the 

United Nations General Assembly at the 2123rd Planning 

Meetiny, on september 21, 1973o 50 

The sixth Committee of the 28th session of the 

United Nations General Assenbly considered the provisions 

of the draft Convention in two stages. In the first 

stage, it considered all the Draft Artic::lE!s and the 

new articles proposed as well as the Preanble and the 

final clauses. In the second stage, the Sixth Committee 

considered and adopted the texts recommended by the 

Drafting Comnittee. The Sixth Committee embarked on 

the final stage of its work on the Draft Convention at 

its 1451st meeting on December 1, 1973. It considered 

and adopted the text of its re.-commendations to the 

General Assembly at its l455th and 1457th meetings 

on Decanber 5 and 6, 1973. At the 28th session of the 

----~-----------

50 UN Doc.A/9407 UN3A, 28th session, 6th committee 
(1~73), p.J. -----------
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United Nations General Assembly, the Sixth Committee 

had before it not only thE Draft Articles prepared 

by the International Law Commission, but aloo the 

comrnmts and observations of member states, non-member 

states, and the secretariat of the Specialized Agencies, 

International Atomic Energy Agency, and other inter

governmental organizations concerned. 51 By Resolution 

3166 (XXVIII), the Ulited Nations General Assenbly 

adopted by consensus, at its 2202nd meeting on 

Decenl;)er 14, 1973, the Convention on the Prevention 

and Punishrpent of Crimes against internationally 

protected Persons, including Diplomatic Agents.5 2 

VI. APprai~l, 

The above discussion shows that the legal regime 

of protection of dipl~atic ayents and other internat

ional officials under the Vienna Conventions had been 

inadequate for coping with the rising problem of 

terrorism. At the same time, the international community 

52 Official Records o f_tl!, e General Ass enbly, 
28th sesSion, Supplement No.30 (J\/9030) , p,l46. 
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had a duty to effectively protect its diplomatic agents .. 

The most appropt:.i'ate method of improvanent of that 

law appeared to be a carefully drafted general treaty 

which filled the gaps in the existing r 6J ime and 

specified particular and effective obligations with 

respect to the prote.ctic?n of international officials. 

This was precisely the intention behind the 'ctrafting 

of the articles on "Prevention and PunishmEnt of crimes 

against Diplomatic Agents and other Internationally 

Protected Persons", which later became the first 

general treaty comprehensively dealing with the . 
protection of international officials with respect to 

rrodern crimes of terrorism. It is time, therefore, 

to turn to the text of the a:mv ention in order to 

see to what extent they realize the desirable improve-

m~.nt of the law of prote::tion and may therefore be 

used as a potential weapon to pre.v ent and punish acts 

against international officials. 



Chgpt.er -2 

ANALYSIS AND EVALUATION OF THE CONVENTION 
ON THE PREVENTION AND PUNISHMENI' OF CRIMES 
AGAINST lNTERNATIOOALLX PROTECTID PERSONS, 

INCLUDIW DIPLOMATIC AOENl'S 
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This chapter will focus only on the key provisions 

of the ConVGltion like persons entitled to special 

protection, the crimes covei'ed by the Convention, juris

diction, obligations re;;rarding cooperation, the right to 

asylum, the extradition provisions and the settl<!tment 

of disputes, in an attempt to e.raluate its strengths 

and weaknesses as an international legal instrument 

design$:} to prerent, suppress, and punish attacks on 

diplomats .. 

with respect to the rariJe of perzons covered by 

its provisions, the 1973 convention on Prevention and 

Punishment introduces a new concept into international 

jurisprudence ; 11the internationally protected personsa. 

It• s significance is that it affords special protection 

to a wide range of international officials and diplomats. 

It is defined as follows in Article I : 

1. "Internationally Protected Persons" means: 

(a) a Head of state, including any ment>er of 
a collEgial body performing the functions of 
a Head of state under the constitution of the 
state concerned, a. Head of Government or a 



Minister for Foreign Affairs, wheneter 
any such person is in a foreign state, 
as well as members of his family who 
acconpany him; 

(b) any representative or official of 
a State or any official or other agent 
of an international organization of an 
inter-governmental character who, at the 
time when and in the place where a crime 
against him, his official premises, his 
private acconurodation or his means of 
transport is committed, is entitled 
pursuant to international law to special 
protection from any attack on his person, 
freed::>m or dignity, as well as members 
of his family formin;;J part of his 
household. 

46 

Article I( 1) (a) covers a head of state or a. head of 

govemment on account of the exceptional protection 

that, under international law, attaches to such person. 

According to the ILC the subparagraph is intended to 

emphasize the special status of a head of state or 

head of government when he travels abroad and the 

status extends to· members of. his family who accompany 

him. The term .,head of state or head of government• 

includes members of an organ that is functioning in that 

capacity in a collegial fashion. The purpose is to 

ensure fullest protection to all persons who have the 

quality of head of state or government. 1 The protection 

1 American Journal of !_n~ational La~ vol.65 
( 19 71) , p. 9 2 
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also exteods to a minister for foreign affairs when 

he acts on behalf of the head of state. 2 It appears that 

the mere presence of the persons contemplated by sub

paragraph (.,a) in a foreign state, irrespective of the 

reasons for their pre::.ence therein, would be enough to 

attract the application of the Convention. 3 The menbers 

of the family also come under the urtbrella of protection, 

p.rov ided they accompany them, but not if they travel 

on their own. Apparently the members of the suites of 

the heads of state and the other persons contemplated 

by sw parcGraph (a) would to the extent that they would . . 

be considered as representatives or officials of states, 

would be provided protection afforded by subparagraph 

(b) of Artie le l( l) • Thus family manbers would certainly 

be protected for whate.r er reason if they represent the 

head of state or carry in themselves some significance 

as part of the international communication system. 

Subparagraph l( l) (b) specifies the requirements 

in order that certain persons may be rEgarded as "inter-

nationally protected persons"• The ILC decided in favour 

------------------
2 ~_£~9407 UNG~23-R6C (1973), p.7. 

3 Intern~ional Law COmnission Repo_Ft (1972) ,p.92. 
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of a general formulation for subpar~raph (b), instead 

of an enumeration of the classes specified in particular 

conventions, as being the best means of effectuating the 

stated desire of the UN General Assembly mr the broadest 

possible coverage. In formulating subparagraph (b) the 

n..c found inspiration in Article 2 of the OAS Convention 

which refer::; to "those persons to whom the state had the 

duty to give special protection according to international 

law". '!'he ILC included in its draft the expression "'any 

Official of a stateu and did not restrict itself to the 

expression "d-iplomatic ag ent•. It pointed out that amotr:tg 

the officials who could be regarded as· "internationally 

protected persons" by virtue of their entitlement to 

special protection under international agreemmt, the 

following could be' mentioned by way of example : 

diplomatic agents and members of the administrative and 

technical staff of the mission witnin the meaning of the 

Vienna Convention on Diplomatic Relations, and Consular 

Officers witnin the meaning of the Vi€f'lna Convention on 

O:msular Relations• 4 At the Sixth Committee of the 27th 

session of the UN General Assembly in 1972, Cbubt was 

4r Ibid. 
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expressed as to whether protection should be extended to 

menbers of special missions, or to all such menbers. 

Ment>ers of special missions, it was pointed out, were 

less exposed to dangers of the kind that threatened 

·members of permanent missions• on the otner hand, it 

was stated that protection should be extended to repre-. 

sentatives of national liberation 1:00vements visiting 

or residing in foreign countries, particularly repre

sentatives of m:>vements recognized by the united Nations 

and by re;1ional political organizations. 5 At its 28th 

session the Sixth committee inserted a reference to a 
• 

"representative~ of a state in addition to an "official" 

of a state. 6 Additionally, the ILC listed the words 

"any official or; other agent of an international organj... 

zation of an intergovernmental charactertt, among the 

officials who, in the circumstances p.t·ov ided for in . 

subparagraph (b), could be regarded as "internationally 

protected persons" by virtue of their entitlement to 

special protection, officials of the unite;i Nations 

~ithin the meaning of Art-icles V and VII of the convention 

5 !:!!,L~:A/8§~ UN:iAt-27~£ { 197 2) , p. 54 • 

6 Y.ti_!20._S..:.~40,7 .UNGAt-28-R6C (1973), pp.9-l0. 
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on the Privilc;ges and :tmnunities of the United Nations, 7 

expet"ts on mission for the United Nations within the 

meaning of Article VI of the Cbnvention on Privileges and 

Imnunities of the United Nations, and officials of the 

specialized agen:::ies within the meaning of Article VI and 

VIII of the Convention on the PrivilEges and Imrra.mities 

of the specialized Agencies .. 8 The ILC recomnended that 

in enacting le:;Jislation to put the draft articles into 

effect it would be appropriate for states, in determining 

the extent of coverage, ratione p~nae, to take 

account of thf1 need to afford a wide range of foreign 

officials protection against terrorist activities. This 

point was particularly Hell taken in relation to officials 

of inter .... governmental o.tganizations because they Cb not, 

under Convmtions on PrivilEges and Imnunities, qualify 

for the whole range of diplorratic privi16;;1es and imnunities, 

nor obviously have they been entitled by custom to the 

same degr~ of protection as would be given to representa

tives and officials of states, especially those who are 

diplomatic agents.9 The United Kingdom representative in 

------------------
7 Units;d Nations Treaty Series (vol.l), p.ls. 

8 Ibid., vol.33, p.261. 

9 
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General Assenbly summed up the cant ent of Article 1( 1) (5) 

in the followiD;J terms 1 

as re:Jards article 1( 1) (b)? and as the language 
of the prw ision itself makes clear, we 
understand thct the persons who, in the circum
stances specified in that subparagraph, are 
within the ambit of that subparagraph are those 
who fall within any of the following categories 
of persons, that is to say : persons who are 
entitled to the benefit of Article 29 of the 
Vienna Convention on Diplomatic Relations, 
Article 40 of the Vimna Convention on Consular 
Relations or article 29 of the New Yor}( 
Convention on Spe::ial Missions, persons who are 
high officials or agents of international 
organizations and who, under the relevant 
international agreements are, a.s such, entitled 
to the like benefit; and persons who, under 
customary inte.tnational law or by virtue of 
some other specific international agreement are 
entitled to special protection from any attack 
on their person, freedom or dignity. The 
subparagraph, of course, also covers members 
of the families of such persons, forming part 
of their housEhold. ( 10) 

As to the extent of protection, the words ~who, 

at the time when and in the place where a crime against 

him, his official prsnises, his private accomnodation 

or his means of transport is committed#a help to broaden 

the circumstances where special protection ~uld apply 

not only in respect of his o fficia.l premises and his 

private accomrrodation, but also to his means of transport, 

10 UN Doc.~PV.2202 (1973), p.112. 
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This would give the official protection not only while 

he is at his office or his home, but also when travelling, 

However, unlike the head of state or government or 

ministry of foreign affairs, a diplomatic agent on 

vacation would not normally be entitled to special protec>

tion. There do not appear to be valid reason for making 

this distinction. since the purpose of the Convention 

is to ;-educe the incidence of attacks upon internationally 

protected persons, as such the Oonv ent ion should apply 

whether they are in a foreign country on official business 

or on a holiqay. This is because a kidnapping could as 

well be oonunitted in one place as the other for the 

purpose of brin;Jing pressure on a host government of the 

sending state. 1-bre:>ver, as Rozaki s has pointed out, 

i~ view of the. present mobility of diplomatic agents, 

they should be afforded protection wherever they might bee 11 

In fact, Rozak.is has questioned on this basis theclassJ

fication of "internationally protected persons" contained 

in Article 2 (1) • He has sUJg ested the classfication of 

------------------
11 Christor Rozakis, "Terrorism and the Internationally 

Protected Persons in the Light of the ILC Draft 
Articles", Int~.!2E_~ and Conparative ~~ · 
.8Ea.t'terly, vol.23, ( 1974), p.46. 
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"internationally protected persons" in to permanent and 

non-permanent officials• According to him, permanent 

diplomatic and consular officials would then enjoy the 

same scope of protection that the Convention acco_rds to 

·a head .of State or government, while non-permanent 

officials who represent their state abroad in a temporary· 

fashion would only be protected as long as they actually 

represented that state and on the basis of such represen

tation on the international plane. 12 

Article 2( 1) specifies the crimes to which the 

Convention will apply. It includes notonly the "inten-

tional oomnission" of the 10murder, kidnapping or other 

attack" upon the person of the internationally protected 

person, .but also threat, attempt, or involvement as an 

·accomplice in the act, as well as a viol mt attack on 

that person's pre~ises. The definition is wide enough 

to include nost if. not all acts of terrorism directed 

towards diplomats. The reference to "intE:fltional" 

comnission of the attacks, threats, attenpts, and complicity 

12 lb id. # p. 4 7. 



54 

needs to be elaborated at the outset. 'Itle I.LC pointed 

out that the ~ rd "intentional", which is similar to 

the re..1uirement found in Article 1 of the 1-t>ntreal Conven

tion for the suppression of Unla.wful ~ts against the 

safety of Civil Aviation was used to make it clear that 

the offender must be aware of the status as internationally 

protected person enjoyed by the v.ictim. 13 It would appear 

tnat the word .,intentional" covers two distinct ideas : 

the act must be conunitted intentionallY and not merely 

nQJligently; and the offender must know that the victim 

belongs to one of the categories covered by the definition 

of "internationally protected persons" i.e. he must know 

that the victim holds a certain position. 14 The extent 

to which mention should be made of the motive or knoWl.ed;]e 

of the offender was much discussed dur in;1 the elaboration 

of the Convention. On the one hand, it was proposed that 

the Convention should apply only to crimes .. where one 

of the determining notive is the status of the victim". 

At the other extreme, soms considered that the ILC' s 

rEquirement of knowledge was undesirable. A nunt>er of 

intermediate positions were sU,Jg ested, but ultimately 

--~---· 

l3 .!m:~mational Law Commissi~_3epof!::_ (1972), 
p.95. 

14 International L~<!!~~t~~!·=!U., vol.ll (1972), 
p.984. --
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the comnission• s proposal was retained. Principle might 

have stggested that the Convmtion should apply only 

where the 110tive had some connection with the v ic::tim! s 

-status; but the practical consaauence of having such a 

connection may have been to deprive the Convention of 

much of its effectiveness in view of the difficulty of 

proving motive .. 

In the introductory part of Article 2( 1) of the 

ILC' s draft there occurred the expression "re:]ard.less 

of m:>tive"• Here the intent of the ILC was to restate 

what it styled a$ being the universally accepted legal 

principle that it is the intent to contni.t the act and 

not the reason that led to its comnission that is the 

governing factor. The ILC pointed out that such an 

expression is found in Article 2 of the OAS COnvention 

on Pre.rention and Punishment 1971. As a conse:auence of 

the use of the words "rEgardless of rrotive", the require-

ments of the Convention was to be applied by a state 

party e.ren thouyh for example, the kidnapper of an 

ant>assador might have been inspired by what appeared to 

the kidnapper or was considered by state P<irty to be the 

worthiest of notiv es.l5 HowE!ITer, the sixth COI'rl:littee 

15 Intemat~al Law Cl:>mmission RepQ£1:._(1972), p.95. 
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deleted the 'WOrds asrEgardless of rrotive•.16 The inference 

that could be drawn from the deletion of the words "r~ard

less of rrotive• is that the extradition provisions of the 

Convmtion \<IOUld be weakened since 'the m:>tive, for example, 

a political aotive could be invoked as a reason for the 

non-extraditi!bn of the a.llSJed offender. 

Article 2( 1) (b) of the Convention r@fer s to "a 

violent attack". This expression was used by the ILC in 

order both to provide substantial coverage of serious 

offenses and at the same time to avoid the difficulties 

that arise in connection with a listing of specific 

crimes in a Convention intended for adoption by a great 

many states. ILC noted that there could be a difference 

in definitions of murder, kidnapping, or serious bodily 

assault that might be found in a hundred or m:>re varying 

criminal systems if the rrethod of listing individual 

crimes were to be used. It would be difficult to incor

porate into internal law a precise definition of such 

crimes and it appeared to the ILC that agreement upon 

such specific definition miyht not be possible. Conse:Iuently, 

the ILC decided to 1 eave open to each individual state 

16 UN Doc.A/9407 UNGAI-28-USC. (1973), p.l8. 



57 

Party to the Convention the ability to utilize the 

various definitions existin; in its internal law fbr 

the specific crimes comprised within the concept of 

violent attack upon the person or liberty and upon 

official premises or accomnodation, or to amend its 

internal law, if necessary in order to implement the 

articles. 17 Like the Hague and Montrea.l COnventions, 

the UN convEJltion refers to threats, attempts, and 

complicity.18 Subparagraph (c) and (d) refer respectively 

to a threat and an attempt to any of the attacks referred 

to in subparagraPh (a) and (b) of Article 4(1). But 

O.A.S· Convention on the other hand does not contain such 

words like threats or attempts. Article 2{ 1) avoids an 

antdguity present in the o.A.s. Convention by clearly 

including within its coverage not only actual attacks on 

diplomats but also threats or attempts to commit, and 

participation as an acconJ>lice in such attacks. The 

coverage of .&,rt~cl e 2( 1) will vary somewhat depending 

on the domestic laws of states parties to the convention 

------------------
l7 Intemational Law com~.2.._~~L! (1972) ,p.94. 

18 Article 1( 1), (c), (d), (e) of UN Convention 1973. 
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because the precise definition of the offenses may differ 

under individual system of law. However, the rEquirement 

under Article 2(1) that the acts covered by the convention 

"shall be made by each state Party a crime under its 

internal law" should not rSiuire much IrOdification in the 

substantive criminal law of nost state Parties. Under tne 

domestic law of no st countries, the crimes set forth in 

Article 2 are already apunishable by appropriate penalties 

which take into account their grave nature". Subparagraph 

(e) refers to participation as an accomplice in any such 

attack. In the view of the ILc, the threat, attempt, and 

participation as an accorcplice are well defined concepts 

under aost systems of criminal law and therefore did not 

require any detailed explanation. 

Article 2(2) of the COllV4?.ntion states that, "Each 

state Party shall make these crimes punishable by appro

priate penalties which take into account their grave 

nature~$. This implies that penalties should be imposed 

by reference to the nature of the victim as well as the 

nature of the offense. Article 2 of the Hague convention 

and Article 3 of the Montreal Convention also contains 

expressions "serere penalties". The reason was that 

tnere should be a curb on violent attacks directed against 
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tnose persons who constitute a grave threat to the 

channels of comnW11cation upon which states depended 

for the maintenance of international peace and order. 

Article 2(3) states that paragraph 1 and 2 of this· 

article in no way derogates from the obligations of 

State Partie·s under international law to take all 

appropriate measures to prerent other attacks on the 

person# freedom o.r dignity of an internationally 

protected person. The words •derogation £rom 

obligations of states Parties under lnternational Law'• 

provided in Article 2(3) means that While the U.N • 
• 

Convention is intended to deal with specifically with 

the attaCks described in Article 2(1), the specific 

rules in the Convention should in no way derogate from 

the general obligations of states under internal law 

to prevent other at tachs, ioOo, attacks outside the 

Convention, on the person, :freedom or dignity of an 

internationally prot ecte:i person .19 

Ill. The .Ri2.!}~of self-Determl.nation and 
Indep~dence and the Convmlli!!_ 

This p.tOvision -- a paragraph in the resolution 

adoptiDJ the Convention had its origin in certain . 
------
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comments made in the Sixth COmmittee where some represen

tatives emphasised that the adOption of effective and 

Equitable measures in keeping with the spirit and letter 

of the u.N.Charter and the Universal Declaration of Human 

Rights involved an examination of the causes of attacks 

against diplomatic agents and other internationally 

protected persons. Only the identification and eradication 

of these causes, a~rong which were mentioned imperialism, 

colonialism, neo-colonialism, racism, apartheid, and 

regimes of le~~~ would make it possible for states, 

active in cooperation with one another in conformity with 

the principle of sovereign e.:tuality, to eliminate their 

effs::ts; and, it was said, any measures adopted must be 

such as did not in any way restrict the exercise of the 

right of self-determination. 20 ?aragraph 4 of the 

resolution was the result of a draft additional article 

submit ted to the Sixth Comnitt ee by a large g .roup of 

Third world states. 21 It reads ; 

------------·------
20 UN Doc.~~UNG~27~ (1972), p.43. 

21 These states were ' Afghanistan, Alge·ria, Nurrroli, 
Cameroon, OJngo, F)Jypt, Kenya, Morocco, Togo, 
Uganda, et.c. UN Doc-~402. (1973), p. 50. 



'"The General Assenbly ••• recognizes also 
that the provisions of the annexed convention 
could not in any way prejudice the exercise 
of the legitimate right to self-determination 
and independence, in accordance with the 
purposes and prin~iples of the Charter of 
the United Nations and the Declaration on 
Principl,es of International Law concerning 
Friendly Relations and Cooperation among 
states in accorearx::e with the Charter of 
the United Nations by PEOples struggling 
against colonialism, alien domination, 
foreign occupation, ~acial discrimination 
and apartheid._,, 
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The movement to have this statement attached in 

some form to the Convention arose from· the fear on 

the part of the developing nations that the provisions 

of the conva1tion could be used to prerent all acts of 

revolution or liberation against "colonialism, alien 

domination, foreign oo::upation, racial discrimination 

and apartheid". The reoolution, howerer, makes clear 

the view of the General Assanbly that there is not, and 

indeed could not be, any conflict between the obligations 

imposed on states by the Convention and lawful activities 

1n the exercise of the right to sel£-determi.nation in 

accordance with the purposes and principles of the 

Charter and the Declaration on Friendly Relations. In one 

view, ... it made clear that the sort of crimes with which 

the Convention deals, that is to say, crimes in violation 

of the fundamental rule of international law cannot 



constitute lawful activities in the exercise of the 

right of self-determination". Other delegates taking 

this position additionally pointed out that paragraph 
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4 deliberately invoked the united Nations Charter, which 

prohibits the use of force other than in expressly 

limited circumstances. 22 

What is howe~er the legal status of the resolution 

of which it forms a part. Operative paragraph 6 of the 

resolution provides that the resolution, 111 Whose provisions 

are related to the annexed Convention, shall always be 

published togEther with it 111
• on the one hand, the 

resolution is not part of the Convention, even if it is 

by its terms related to it and to be published with it. 

Also, the language of paragraph 4 seems merely to state 

the "self-evident £act 111 that the Convention cannot in 

any way prejudice the right of self-determination, and 

not to affect the le;Jal obligations set out in the 

------·------------
22 Article 2, pnragraph 4 of the United Nations 

Charter prohibits the use of force generally 
by manber states. Article 51 provides tne 
only exception to this mandate, tna.t a ment>er 
state may use self- defense if an "armed 
attack .. occurs against a menber of the United 
Nations. 
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eonv ention it self· 23 On the otn er hand, in the 

General Assembly some countri,es argued that the effect 

of paragraph 4 was the same when included in the 

accompanying resolution as it would be were it included 

in the eonvention. 24 It would howerer appear that the 

crucial issue regarding paragraph 4 of the resolution 

does not seem to be its legal effect, if any. on the 

obligations of states Parti.es under the COnvention. 

Rather, it seems to be the effect the paragraph may have 

on the willingness of states to ratify the Convention 

and to ensur.e that the COnvention realizes its full 

poteDtia1 as a measure towards the protection of diplomats, 

Moreover, the substantial support received by the draft 

·article exempting wars of national liberation zoovernent 

from the provisions of the convrotion may indicate that 

paragraph 4, re:~ardless of its status as a legal propo

sition, within the Convention rojoys nore support than 

that formally expressed durir:g the debates in the General 

Assenbly. Howerer, with re:.Jard to the ltgal effect of a 

23 Michael Wood, "The convention on the Prev-ention and 
Punishment of crimes Against Internationally 
Protected Per sOns, including Diplomatic Agents", 
Interna(ional and Cbf!!parativ~~~rly, 
vol.23 1974), J;p.787-98. 

24 Ibid., p.727~ 
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provision being incorporated in a resolution rather than 

in the bOdy of a convtntu:m, paragraph 4 of the accompanying 

resolution can certainly be given considerable weight in 

any interpretation of the Convention as a whole. 

IV. ~isdictiQ..e 

Article 3 sets out the circumstances in which a 

state Party is obliged to establish its jur:lsdiction over 

the· crimes set forth in the convention. According to 

Article 3 paragraph (1) all state parties which have some . 
connection wJth the crime, are obliged to establish 

their jurisdiction over the crimes. This may be described 

as "primary jurisdiction". Under paragraph 2, any other 

state party has to establish its jurisdiction in cases 

where the allEged offender is present in its territory and 

it does not extradite him pursuant to Art.ic le 8 to any 

of the States mentioned in paragraph 1 and this may be 

described as "secondary jurisdiction". Paragraph 3 

provides that the Conv Eiltion does not exclude any criminal 

jurisdiction exercised in accordance with internal law. 

The ILC text had provided that the crimes set 

forth in Nticle 2 should be made by each party crimes 

under its internal law, "whether the commission of the 
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crime occurred within or-. outside of its territory" and 

that each state party should •take such measures as may 

be necessary to establish its jurisdiction over these 

crimes". It had thus sought to bring these crimes into 

that very limited class of offences in respect of which 

there is universal jurisdiction. The ILC pointed out 

that for the purposes of jurisdiction such a provision 

wou 1d provide for cooper at ion in the pr e1 en tion and 

suppression of offenses that are of concern to the 

international community as a whole, such as slave trade 

and traffic ).n narcotics. 25 But the words "whether the 

coranission of the crimes occUrs within or outside its 

territory~ were deleted from the Article 2( 1) in the 

sixth o:>mmittee of the 28th session of the UN3A on the 

proposal of JaPan, the Netherlands, and the Philippines. 26 

The effect of this deletion was to weaken considerably 

the conct:pt of universality in article 2( 1), although 

it could be a.rgued that the remaining words "shall be 

made by each State Party a crime under its internal law" 

25 United Natio!!J? 'l'~eatx.s~~' vol.520, p.252. 

26 m!...!2£S. &<9 407, UNJ_b- 28- R6 c ( l97l) , p.l7. 
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will suffice to promote universality and that, in this 

view, the deleted words would have bem redundant if 

retained. 

The obligation in article 3 is an obdligation to 

establish jurisdiction, 1. e. the article requires 

states parties to ensure that the rules of their Illlnicipal 

law conceming jurisdiction in criminal cases permit 

trial of an alleged offender under the indicated circum-

stances. Article 3(1) (a) covers criminal jurisdiction 

taken upon the basis of the territorial principle and 

the generally accepted extension of the territorial 

principle to include ships and aircraft registered in 

the state concerned is expressly cov~ed· Article 3(1) (b) 

requires the state of nationality of the alle;;Ted 

offender to establish jurisdiction, and is likewise 

a basis of criminal jurisdiction well- founded in customary 

international lat~• The extratorial effect of the 

assumption of jurisdiction by each state is contemplated 

in subparagr&Ph (c) of article 3(1) and there is no 

restriction as to the locus of the allEged offender or 

the victim at the time of th:e crime. Article 3( 2) 

requires a state party to establish jurisdiction where 

·the alleged offender is in ~ts territory and is not 
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extradited. Article 3( 2) is concerned solely with 

jurisdiction and does not affect extradition. But the 

fact tnat jurisdiction is only to be take:1 in the 

absence of extradition suggests that extradition will 

be the normal procedure, and jurisdiction under article 

3(2) will only come in to play in those exceptional 

cases where extradition is not possible. 

The effect of article 3( 3) is that inspite of 

the obligation recited in article 3(1) of a state party 

to the Convention to take such measures as may be 

necessary to establisn its jurisdiction over the crimes 

contemplated in the Conv entionQ there woUld neT ertheless 

exist other criminal j1.....risdictions exercised in accordan= e 

witn national law whether those jurisdictions were 

established o:r not. This is in order to fill any possible 

gaP in the case of a state that not yet taken such measures• 

Hence the alleged offender could find himself faced with 

a whole host of concurrent jurisdictions and not just a 

restricted group of jurisdictions mentioned in the 

convention. 
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v. ~ligations Regar.sJing coopetation 

· 'Ihe convention contains a number of provisions 

requiring states. parties to engage in cooperative efforts 

towards the pr eJ ent ion, suppression, and punishment 0 f 

attacks against diplomats~ with respect to prevention, 

states parties are rey,uired to cooperate in order to 

prarent preparations in their territories for attacks on 

diplomats within or out side their territories, and to 

exchange information and to coordinate the taking of 

administrative measures against such attacks. The 

state party where the alleged offender is found is also 

·obliged to take measures to ensure his presence for 

purposes of extradition or prosecution and to inform 

interested states and international organizations of the 

measures taken. Finally states parties are to cooperate 

in assisting criminal proceedings brought for attacks 

on diplomats including supplying all e1 idence at their 

disposal that is rele.vant to the proceedings. 

A· ~ e.ntion of crime 

The provisions concerning the duty of states to 

cooperate among themselves contained in the Convention 

may thus generally be divided into two groups, namely : 
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(1) those relating to the prevention of the coll'lnission 

of crimes against officials of foreign states, and 

(2) those relating to the punishment of the persons 

guilty of such crimes• Article 4, which spells out 

obligations relating to the first group, places on the 

contracting states the duty to (a) take all practicable 

measures to prevent preparations in their respective 

territories for cormlission of those crimes within or 

outside their territories; and (b) exchan:;e information 

and coordinate the taking of administrative and other 

measures as appropriate to pre~ent the corrmission of 

those crimes. This provision is intmd(d to establish 

more effective measures fur the prevention of specified 

crimes against officials of foreign states through inter

national cooperation. In this era of rapid transport 

and comnunication this reauirement is of great significance 

in the prevention of crime, because very often preparation 

are made in one state for committing an offense in 

another. 

This objective is to be achieved as is seen by 

establishing a 12double obligation" : on the one hand, t..o 

tnke measures t.o suppress the pr eyaration in their 

territories of those crimes, i.rrespective of where they are 



to be comnitte~ and, on the other hand, to exchange 

information and coordinate the taking of these admi-

nistrative measures which could lead to pre.renting 
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such crimes from bein:) carried out. The first obligation 

has for its basis the well-established principle of 

international law that f!Nery state must ensure that 

its territory is not used for the preparation of crimes 

to be committed in other states. To be sure, the 

concerned provision also places an obligation on &ery 

state party to take preventive measures when the 
' 

crimes in pr~aration are intended to be comnitted on 

in its own terr !tory, which is in compliance with the 

r~uirements to ensure inviolability and protection as 

set forth in appropriate provisions of the various 

Vienna Conventions and the OJnv ention on Special Missions~? 

The second obligation has its roots in the principle of 

<Zooperation. 

In so far as the manner- of implementation of the 

obligations imposed on the contracting states is concerned, 

it was explainoo in the ILC that both the nature and the 

extent of the measures established should be determined 

-----------------
27 ll,nited Nations Treaty ~e£!~, vol.596, p.296. 
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by states on the basis of their particular experience 

and re:iuirements. 28 It is obvious, howE!!l er, that 

such measures would include both police and judicial 

actions, as the different circumstances might require. 

aut it is left to the discretion of each individual 

state to solve the manner of implementation of the 

obligations imposed in this respect on the state party 

in its own way. If, howerer, a state party neglects 

to take all reasonable measures for prE!If ent ion of 

of fen::: es and damaging action against officials of 

foreign sta_tes, its international responsibility would 

be en;;r aged. 

The Convention also contains some provisions 

imposing the duty to cooperate in the punishment of 

the perpetrators of· crime against officials of foreign 

states. Article 5 establishes a system of notification 

as the necessary means for effective implementation of 

the obligation. ACcording to this article, if the 

..._..._........_ _______ __ 
28 ~book of International._Law Corrmi§._§ion, 

vol.2, (1972), p.317. 
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offendE:>.r flees from the territory ·of the state where 

the crime was comnitted, the state in which the crime 

was conmitted is \IDder an obligation to comnunicate 

to all other states concerned, dirE;Ctly or through the 

se:::retarY-Gener al of the United Nations, all the 

pertinent facts reg-arding the commission of the crime 

and identity of the alleged offender. Further, when

fiNer any of the crimes set forth in article 2 has been 

committed against a foreign official, any state party 

which has information concerning the victim and circum-

stances of the crime shall endeavour to transmit the 
• 

same, under the conditions provided for in its internal 

law, fully and promptly to the state party on whose 

behalf the official was exercising his or her functions. 29 

The obligations embodied in article 5 does not have an 

equivalent in the OAS convention on Prevention and 

Punishment. One reason behind enacting the provisions 

appears to UO\'i from the provisions of article 2 and 

3 which imposed an obligation on each state to punish 

a c.rime against an official of a foreign state, 

-------------------
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irrespa:::tive of the place of the comnission of the 

offence or nationality of the offender. Accordingly, 

if such an obligation were to be imposed on the 

states it could eff eettiv ely be carried out only 1 f 

information was available from the state where the 

crime was conmitted re;Jarding the corrrnission of the 

offence and the identity of the offender. 

Article 6 of the Convention lays down what 

action is to be taken when the offender is found on 

the territory of a state party following the comnission 

of any" of the crimes set forth in its article 2. Thi·s 

prOV' ision places on the state party in whose territory 

the allc:.ged offender is present an obligation to take 

appropriate measures to prevent his escape pending 

that states decision on whether the persons should 

be extradited or the case submit ted to its compet€flt 

authorities for a prosecution as provided in article 

1. 30 such measures by that state are to be notified 

without delay, directly or through the secretary-

General of the United Nations, to: (a) the state where 

the crime was comnitted; (b) the state of which the 

30 Ibid., p.79. 
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perpetrators is a national, or if he is a stateless 

person, i.n whose territory he permanently resides; 

(c) the state of which the foreign official concerned 

is a national or on whose behalf he was exercising 

his functions; (d) all other states cone erned; and 

(e) the international organizations of which the 

foreign official concerned is an official or agent .. 

c. Assistance__!{ith CC iminal Proc~~ding.s_ 

Article 10 enviscg es cooperation between states 

parties in connection with criminal procedures brought 

in respect of the crimes specifiea in article 2 of 

the Convention. It imposes an obligation to afford 

one anothet' the greatest measure of judicial assistance 

for theproceeding. It is obvious that if the offend<:>.r 

is to be tried in a state other than that in which the 

crime was committed, it will be indispensable to make 

testimony available to the court dealing with the case 

in such a form as the law of that state requires. 

Moreove.r, someof the evidence re.1uired may be located 

in a third state; ther·efore the obligation in this 

respect is imposed upon all contracting states .. 31 This 

------------------
Jl Yearbook of International Law Contni_@~£!.: . .1 vol.II 

TI9'7'2);P.321. -----
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article is of considerable significance, and in keeping 

with the general objectives behind the prwisions of 

this nature. 

D. Communicatiz'l2 Out~ 

Article 11 is the last one relating to the 

system of cooperation established in the UN Convention 

on PrE!17ention and Punishment.. It relates to the final 

outcome of le;al proceedings concerning the alleged 

offender. The state party where an alJ.e;ed offender 

is prosecut•ed is obliged to communicate the final 

out come of the proceedings to the seer etar y;-Gen eral of 

the United Nations, who shall transmit the infonnation 

to the other states parties. 32 The provisions of this 

article became indispensable in the context of the 

cone ept that all stat es are entitled to prosecute and 

punish the alleged offender. But once the offender 

has been prosecuted and punished by a state, he or she 

should not be placed in jeopardy for a second time in 

respect of the comnission of the same crime against an 

32 United Nations Juridical Year Book (1973), 
p;:j?: -- --
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official of a foreign state. 33 The provision is thus 

a guarantee that no state will proceed against such 

an o £fender a second time, either by requesting his 

extradition or by dealing with him when he is found 
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in its territory. The notification to the other states 

of the final outcome of the lEgal proc~dings rEgarding

the offender guilty of the crime against a foreign 

official will also constitute an effective measure 

in ensuring that the states concemed have fUlfilled 

the obligation under this convention with regard to 

appropriate punishmEnt of offenders of crimes specified . 
in its Article 2.. Thus, the notification provi sian is 

an effective means of assuring the protection of the 

illtel::ests of both states and individuals concerned. 34 

Asylum is the right of a state to give protection 

to refugees in its territory, and sometimes in its 

-----·----
33 Article 14(7) of the International Covenant on 

Civil and Political .i.Hghts, U.N.J.Y.,l966, at 183. 

34 Yearbook of Intern!:!£ional Law Co....!J.lrrcl ssion, n. 31, 
p.321. 
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diplomatic establishments, ships or military aircraft. 

Thus, asylum may be territorial, i.e. granted by a 

state on its territory, or it may be extra-territorial, 

i. e.a granted for and in respect of, premises of the 

diplomatic mission or consular post, international 

headquarters, warsnips, vessels used for publis purposes, 

and military aircrafts to refugees from the authorities 

of the territorial state. The right to grant asylum 

belongs essentially to the competence of each state, 

which itself defines the conditions whereon this right 

is granted. As to international law, which gives 

every state•exclusive control ove;: per:son on its terri-

tory, territorial asylum is a lo(jical conse.y:uence of 

the stat e• s ter 1:itorial sov E·reignty. 'l'he granting 

by tne state of asylum to volitical offenders or 

political refu;J ees is a peaceful and humanitar ial act 

and cannot, therefore:, be re-:J;j.Cded as ur..friendly by any 

other state, includin~ the ::;Lo.Le v£ wr1lct1 the offender 

or the refugee is a national. 35 The exclusion from 

asylum of a lJ& son accused of <1 com:on cr- .i.rne was one 

of the problems \vhich were decided by the ICJ in the 

35 ~ .oda, ••·rhe Indiv iaual in International Law", 
in Nosor ensen, Manual of .2ubl.Lc International 
Law _(Macmillans-co:;NeW'Yor-k,· l968);-p;7f9I:-
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Asylum case i.e. Colunbia V .Peru. Jud;J e Alvarez 1 

in his dissenting opinion in this case, pointed out 

"asylum shall be granted only to political offendf>...rs 

and not to person guilty or accused of having committed 

a comnon crimea, and he concluded that asylum could 

not be granted to ~common criminalsa. 36 similar 

positions had been taksn by Judges Badni Pasha and 

Read in their dissenting opinion in the same case. 37 

ItZJ held in this case that it was not permissible for 

states to 9 rant asylUln to persons accused or condemned 

for comnon cr i.me s. 38 . 
AlthoU3h the convention on Prer ention and 

PuJ)iShment does not explicitly say that crimes against 

officials of &-tates are comnon crimes, it follows from 

its origin, objective and character, that kidnapping, 

murder 1 and other assaults against the life or physical 

integrity of officials of foreign states are to be 

considered common crimes, not political offenses. 

-------
36 ~R~ort~ (1950), p.295. 

37 Ibid., p.3l0. 

38 Ibid., p.28l. 
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Thus, the C))nvention does take a major step towards 

limiting the possible apPlication of the doctrine of 

asylum to attacks on diplomats. But, article 12 of 

the Convention which deals with problem of asylum 

requires furthat" discussiono It states : "The 

provisions of this Convention shall not affect the 

apPlication of the Treaties on Asylum, in force at 

the date of the adoption of this Cbnvention, as 

between the States which are parties to these treaties; 

but a State party to this Convention may not invoke 

these Treat.ies with respt'->ct to another state party to 

this Convention, which is not a party to those Treaties~ 

In the discussion of the draft articles within 

the ILC itself., ,se~eral manbers felt that the principle 

of territorial asylum should be specifically reserved 

with regard to political crimes. 39 The general view 

of the ILC, however, was that crimes of the nature 

described in the draft article were not political 

crl.Inss, 40 and thf'..Iefore the issue of the right to asylum 

-----------------
39 

40 

!lli.J2oc ·AL~ru < 197 2> , p. 48. 

~ican Jour~_...,2!...,!nternation8:,l La"'f, vol.67, 
(1973), p.84. 
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between states observing this practice did not arise. 

For this reason, the right to asylum was not included 

in t.~e draft conr ent ion.. Se..r eral states, mostly Latin 

American, immediately protested this omission. 41 In 

support of their position, these countries· recalled 

that the OAS Convention had spe:::ifically provided for 

the right of asylum in any country. 42 It was argued 

in Qpposition that to include a right olf asylum within 

the draft would destroy its mandate to extradite or 

prosecute. The proponents of the draft articles felt 

that to be the best system of deterrence and punishment. 

In that connection, the ILC noted that article 14 of 

the Universal Declaration of Human .Rights provided that 

the right to seek and enjoy asylum might not be 

involved in the case of prosecutions genuinely arising 

from non-political crimes or from acts contrary to the 

purposes and principles of the United Nations. 43 The 

question of the inclusion within the draft convention 

of the right to asylum was thus open for dis:::ussion 1 

42 "COnvention to Prevent and Punish the ACts of 
Terrorism Taking the Form of Crimes Against 
Per sons and Related Extortion that are of 
Int~national SignificanceM, 2 February l97l, 
O.A • .S· 
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on the one hand, there was tradition and prec: edent 

favouring the retention of asylum; on the other hand, 

the incorporation of such a cone ept in to the 

convention could well render its terms virtually 

meaning less• Booause some Latin American states 

considered asylum to play a vital role in theii foreign 

affairs capability, they were particularly alarmed by 

the possibility of its exclusion from the Convention. 

But if a nation could determine for itself whether 

or not a terrorist act against a diplomat was a '*poli

tical crime"as opposed to an 'brdinary .. crime, and neither 

extradite nor prosecute on the basis of that determi

nation, then there would be no real cohesiveness to 

the Conv ent ion • The en fore ement of the Q:)nv ent ion 

would thus d2pend on the op~- ended and subjective 

deter mi. nation of whether or not a crime was considered 

"political1344 by the State in which the alleged offender 

was present. 

Despite considerable disagreement, article 12 

was erentually included in the final Convention. This 

prcw ision was offered as an amendnent by se.v eral Latin 

44 1Jli_DOC. V8§.2.£ ( 197 2) , p. 48. 



American delEgations. 45 The right to invoke asylum 

as containe3 in article 12 is however limited to 

situations arisin;;J between states which are already 

parties to existing asylum treaties1 a state party may 

not invoke the right of asylum in refusing to a state 

party not a party to an asylum treaty. Thus in tJrder 

to promote Latin American support for the Convention, 

the II..C retained the right of asylum, atlea.st as 

between those states observing the practice. On the 

one hand., the right of a state party to determine that 

the act sanctioned by the convEntion is political and 

therefore to provide asYlum rather than to extradite 

or prosecute, is limited to situations arising between 

two states party, both of which are party to a :pre

Convention asylum treaty. On the other hand, article 

12 can be utilized to justify unilateral determi.nation 

of political crimes, thereby allowiDJ individual states 

to render this central feature of the Convention 

~aning less• 

45 The delEgations of columbia, Costa Rica, D::uador, 
El Salvador, Honduras, ~xico, Nicaragua, Panama, 
l?eru, urUJuay and Venzuela and Bolivia. 
UN Doc.A/C.6/L.943 ( 1973). 
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VII. The ~..J!dition Provisions 

Inasmuch as the enforcement jurisdiction of 

states is primarily territorial in nature,. it is 

possible for offenders against diplomatic agents to 

avo~d punishment, at least for a time, by escaping 

into the territory of another jurisdiction. I.n such 

cases, howeret', the conmon interest of the internatr

ional corrmunity in the preservation of law and order . 

has led to a certain annunt of international cooper

ation for ~he promotion of justice in geoeral and for 

the necessity of the punishment of a certain category 

of criminals in particular. The extradition of 

fugitive criminals, especially those who are guilty 

of crimes a~ainst diplomatic agents, is founded 

basically on the conviction that it is in the common 

interest of the intet'national community that crimes 

of this kind be repressed. by punishment as a means 

of deterring others. 

Extradition may be defined as the surrender 

by one state to another of an individual accused or 

convicted of an offense committed outside its own 

territory and within the territorial jurisdiction of 

the other, which, being competent to trv <"~nrl n11rdo'h 
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the offender, demand his surrender. Thus, extradition 

involves a demand by one sovereign upon another 

sovereign for the sur render of an accused or convicted 

person and the surrender of such person to the demanding 

sovereign. The usual obje:t of extradition is to 

prerent the escape of persons accused or convicted of 

crime, and to secure th e.ir return for the purpose of 

trial and punishment to the demanding state. Grotius 

wrote that "the state in which the culprit lives should, 

on receiving the complaint, do one of two things, 

either punish him its~.lf" he des erv es or de 1iv er 

him to the judJ ement of the complainant. " 46 

Article 3 of the CAS Convention provides that 

persons who have been charged or convicted fOr any of 

the crimes referred to in artie le 2 of that convention 

shall be sUbject to extradition. .Article 2 of the 

said Convmtion states that kidnapping, murder, and 

other assaUlts against the life or personal integrity 

of officials of foreign states as well as extortion 

in connection with those crimes shall be considered 

comnon crimss. Article 8 of the UN convention on 

46 H.GJ:Otius, The Law of War and Peace (New York, 
1949) 1 Po236. 
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Prevention and Punishment which deals with extradition 

·reads ' 

1. To the extent that the crimes set forth. 
in article 2 are not listed as extraditable 
offenses in any extradition treaty existing 
between states parties, they shall be 
deemed to be included as such therein. 
State parties undertake to include those 
crimes as extraditable offenses in every 
future extradition treaty to be concluded 
between then. 

2. If a state party which makes extradition 
conditional on the existence of a treaty 
receives a r~uest for extradition from 
another state party with which it has no 
extradition treaty, it may, if it decides 
to extradite, consider this <l:>nvention 
as the legal basis for extradition in 
respect of those crimes. Extradition 
shall be subject to the procedural provisions 
and the other conditions of the law of the 
re:;1uested state. 

3. State parties which do not make extradi
tion conditional on the existence of a treaty 
shall recognize those crimes as extraditable 
offences between thernselv es subject to the 
procedural provisions and other conditions 
of the law of the requested state. 

4. Each of the crimes shall be treated, 
for the purpose of extradition between 
states Parties, as if it had been comnitted 
not only in the place in which it occurred 
also in the ter.r·itories of the States rsauired 
to establish their juri sd.ictio n in accordance 
with paragraph 1 of article 3. 

This article is closely connected with article 7 under 

which a state may, at its own option, decide to 

extradite the offender or to submit the case to its 
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competent authorities for the purpose of prosecution. 

Under; curr~t intenlational practice, the majority of 

states extradite o £fenders only when an extradition 

treaty exists between the rEquested and requesting 

states, while certain other states ~e prepared to 

extradite offenders erEil in the absence of an extradi- · 

tion treaty. Article 8 served the purpose of providing 

a le.:Jal basis for extradition of the offenders against 

officials of foreign states in accorda.nce with 

existing law and practice. It covers the legal basis 

for extradition of offenders against officials of . 
foreign states in a variety of situations, so that 

the state in which the offender is present will be 

afforda:l a choice. Article 8(1) is applicable when 

the states concerned have an extradition treaty in 

force between them which does not include the offense 

for which extradition is sought. Under this provision, 

nto the extent that the crimes set forth in article 2 

are not listed as ~traditable offences-in any 

extradition treaty existing between states parties, 

they shall be deemed to be included as such therein". 

states parties also undertake to include those crimes 

as extraditable offences in £N ery future extradition 



treaty to be concluded between them. This covers any 

possible case where any particular offense might not 

·have been so listed in the existing treaties• 

Article 8(2) covers the situation of states 
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parties to the convention which make extradition 

conditional on the existen::e of an extradition treaty. 

By virtwe of this provision, in the situation that 

there is no such treaty, a state party may, if it 

decides to extradite, consider the Cbnvention as the 

legal basis for extradition in respa::t of those crimes. 

Article 8( 3)" includes the situation between those 

states which do not make extradition conditional on the 

existence of a treaty. They undertake to ra::ognise 

those cr~es as extraditable offenses between themselves 

subject to the procedural provisions, and the other 

conditions of the law of the requested state. 47 Finally, 

article 6(4) covers the general principle adopta:l in the 

Convention to the effect that eNery state has a right 

to prosecute and punish the offender irrespective of 

where the crime was committed. so under this provision, 

-----------------
47 United Nations Juridical Year Book (1973) 

p."77. - - , 
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each of the crimes shall, for the purpose of extradition 

between states parties, be treated as if it had been 

com:nitted notonly in the place in which it occurred, but 

also 'in the territories of states required to establish 

their jur isdi.Ction in accordance with article 3 ( l) • 48 

Article 8 would be inapplicable only in such a situation 

in which the offender would be punished by the state 

where he is found, and thus, he would not be extradited 

at all. 

Under article 7, the state party in whose territory 

the allEged b £fender against the officials of a foreign 

state is present shall, if it does not extradite him, 

submit the case, without undue delay, to its competent 

authorities far the purpose of prosecution, throll;1h 

proceedings in accordance with the laws of that state.49 

Thus, the state party in whose territory the alle:Jed 

offender is present is required to carry out at its will 

on·e of the two alternatives specified in the article. 

Alth:>ugh article 7 gives two alternatives to the State, 

in principle, in such a situation, judJ int;;J from the 

48 

49 ~~-£fsn JOU£!121 of International Law, vol.65, 
197 , p.899. 
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manner in which it has been worded it seems that the 

primary obligation of the state where the allEged 

offender against an official of foreign state is found 

is to extradite him. HowEY er, if that state decides 

not to extradite such offender, it must then submit 

the case to its competent authorities for the purpose 

of pmse=ution. 

VIII. ·rhe settl~Lo.f Diseute..§ 

• 
The u.N.Convention on Pre;-ention and Punishment 

contains provisions on settlement of disputes in 

article 13 • According to that article, any di sput e 

between two or more states parties conceming the 

interpretation or application of the O:>nvEntion which 

is not settled by negoti&tion shall, at the re:Iuest of 

one of than, be sUbmitted to arbitration. 50 Article 

13(1) provides that, any state party may fi:le a 

reservation declining to be bound by this system of 

dispute settlement. Furthermore, article 13(1) provides 

------------------
50 United Nations Jur....!.91cal Year Book ( 197 3) , 

p.78. 



that if within six months from the date of the request 

for arbitration the parties are unable to agree on the 

organisation of such arbitration, anyone of the parties 

may refer the dispute to the ICJ by request in conformity 

51 with the statute of the court. However, article 13( 1) 

gives priority to arbitraticnn and ordinarily permits 

resort to the ICJ only if the parties have been unable 

to agree on the organization of the arbitration within 

a period of six months from the request of the arbitra

tion. However, that limitation on the Court• s juris

diction could not have application in circumstances such 
• 

as these where the party in whose favour the six rronths 

rule wouldcperate has, by its own conduct, made it 

impossible as a practical matter to ha.v e discussions 

related to the organizations of arbitration, or indeed 

even to comnunicate a dira::t formal request for arbi-

tration. When such an attitude has been manifested, 

an application to the ICJ might be made without reg-ard 

to the passage of time. This had been done in the 

case !:!D.!~ States v. I~!!:, 

The brief facts of the case were as follows : 

on Decenber 4, 1979 the United States Elrt:>assy compound 

51 Ibid. 
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in 'l'eheran was captured by se.reral hundred derconstrators, 

who, by force, invaded and occupied all of its premises. 

In the course of the attack all diplomatic and consular 

persannel present in the premises were seized as hostages, 

and detained in the Bnbassy compound. During the two 

hour attack on the Enbassy no Iranian Security forces 

were sent to relieve the situation despite repeated 

calls for help from the Enlbassy to the Iranian Foreign 

Ministry. No attempt was made by the Government of 

Iran to clear the Embassy premises, to rescue the 

personnel held hostage, or to pursuade the invaders 

to termlnate their action. The ICJ held Iran responsible 

for the acts of its nationQls. 52 The Court found a 

clear and serious violations of Iran• s obligation to 

the united states undGt: international Conventions, as 

well as long established rules of customary international 

law, The jurisdiction of the ICJ in this case was 

based upon article 36 ( 1) of the statute and the four 

Conv mtions in fOrce, to which the United States and 

Iran were parties. As::cordingly, the Vienna Convention 
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on Diplomatic Relations 1961; the Vienna convention on 

consular Relations 1963; the Treaty of Amity, :&:onomic 

Relations, and Consular nights between the United 

states and Iran of 1955; and article 13 of the UN 

convmtion on Pre.rention and Punishmmt were referre:d. 53 

Each of these Conventions, as correctly indicated in 

the Memorial of the u.s. Gov ernrnent provided an inde

pendent and sufficient basis for the court• s juris=» 

diction. 54 Of rele~a.n::e here is merely the last basis 

for the Q:>urt exercising jurisdiction. 

Arti~le 13(1), it has been seen given priority 

to arbitration and ordinarily permits resort to the 

ICJ only if the parties have been unable to agree on 

the organization of the arbitration within a period 

of six m:mths from the req:uest of the arbitration. 

Hower er, this limitation on the Court• s jurisdiction 

could not have aPPlication in circumstances such as 

in this case wh&e Iran in whose favour the six month 

rule would operate had, by its own conduct, made it 

------·---
53 I.c.J., Application InstitutinJ Proceedings, 

,1:nitsi Statee v.~~ General List No.64, 
Internationsl_Court of Justice Report (1979), 
p.3. 

54 ICJ Repo~ ( 1980), p.l2; Menor ial of the U.s. 
Governrna1t ( 12 January~ 1980). 
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impossible as a practical matter to have discussions 

related to the organization of arbitration, or indeed 

event to communicate a direct formal request for 

arbitration. When such an attitude had been manifested, 

an application to the ICJ was justified without regard 

to the passage of time. Although the jurisdiction of 

the ICJ in the above mentioned case was based on four 

a:>nventions, even if it were based only on article 13(1) 

of the U.N.convention on Prevention and Punishment, 

Iran, by her conduct, would still have forfeited her 

rigbt to six roonth to hold off all judicial redress 

sought by the Unital. states by her application to the 

court. 

In her claims against Iran contained in the 

application instituting proceedings and in the mem:>r 1a 1 

of her government, the United states requested the ICJ 

to adjudge and declare, the violations by Iran of her 

duties towards officials of the United states. United 

states claimed that Iran had violated certain duties 

of the receiving state, i.e., the duties of abstention, 

special protection, punishment and cooperation. As to 

the duty of abstention, in addition to other provisions 

of the Vienna Conventions, the representative of the 
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United states observed before the court that *Under 

article 2 "~·~of the convention on Pre.vention and Punish

ment.. it is a criminal act to participate as an 

accomplice in an attack on the person or liberty of 

an internationally protected persons or in a violent 

attack on official premisesM. The Herrnr ial of the 

u.s .Government charged violation of Iran • s duty of 

abstmtion as a receiving state towards officials of 

the United States; it stated that the Government of 

Iran "'has failed to treat these persons with due 

55 respect... The violation by Iran as receiving state 

of her duty to prevent the comnission by private indi

viduals of acts violating the inviolability of the 

officials of the United states was explicitly alleged, 

wherein it was stated that lran had violated her 

international legal obligation to the United States to 

ensure that the persons of u.s. diplonatic agents be 

protected from any attack on their percon, freedom, or 

dignity. •ounder Article 4 of the u.s. Convention on 

Prevention and Punishment, every state party, including 

Iran, is required to pre.rent such crimes as have beEil 

comnitted against the mercber s of the American Elnbassy 

in Teheran.a56 The u.s. application further pointed ·out 

------·----------55 Ibid., p.5o. 

56 ~-Repo~(l979), p.1. 
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that pursuant to Article 7 of the u.N .convention on 

Pre~ ention and Punishment the Gov ernrnent of Iran was 

"under an intemational le;;Jal obligation to the United 

states to submit to competent Iranian authorities for 

the purpose of prosecution all those persons who, 

since 4 November 1979, have been mgaged in committing 

crimes against the official premises and the staff of 

the United states EmbassY in 'l'eheran. 1557 In this case, 

the Iranian government not only failed in its duty 

to cooperate in the prevention of the'Se crimes and 

in taking all practicable measures to pre.rent their 

preparation, but it actually sponsored and Endorsed 

their conmission. Accordin;ny, the United States re::Iuested 

the ICJ to adjud,;J e and declare that the Gov ernrnent of 

Iran had violated its international obligations to the 

United states as provided by article 4 of the UN 

eonvmtion on Prerention and Punishment. 

The ICJ, in its jud;J ement of 24 May, 1980, held 

that, 13Iran has violated obligations owned by it to 

the united states of America under international conven

tions, as well as long established rules of customary 

------
57 Ibid., p.lO. 
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international law, and the violations of these obliga

tions engage the responsibility of Iran towards the 

Unit.ed States of America under international law". The 

Court, thus, recognized implicitly the violation by 

Iran of it s obligation under the Convent ion on 

Pr fN ent ion and Punishment • 

IX. Appraisal 

The convention on Pre.r ention and Punishment 

presents a workable scheme for the preJention and 

punishment of criminal activities directed against 

diplomatic agents. It represents a distinct improve

ment upon prer ious existing re;1 ime under Vienna 

Conventions • With respect to the range of persons 

covered by its provisions, the Convention introduced 

a new concept into international jurisprudenc~ that 

of 13internationally protected persons 13 It's signifi

canc:e was that it affords a wide range of foreign 

officials protection against terrorist activities, 

including officials of inter-gov errunental organization, 
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who did not under the then existing international 

agreements or Conventions qualify for the whole raroe 

of diplomatic privileges and immunities, nor obviously 

had been entitled by custom to the same de:]ree of 

protection as would be given to representatives and 

officials of states especiallY to those who are 

diplomatic agents. 

The definition of the crimes covered by the 

convention include not only the intentional commission 

of the "murder, kidnapping or other attack•• upon the 

persons of tile internationally protected persons, 

but also threat, attempt, or involvement as an accom

plic e in the act, as well as a violent act on that 

pesons premises• The definition is wide enough to 

include most if not all acts of terrorism directed 

towards diplomat S• As certain crimes covered are 

specifically named, it may appear that problems ma.y 

arise in extradition proceedings. since a nunber of 

states will be involved, each with its own definition 

of "murder" and "kidnapping s 11
, and states which 

req,uire similar definitions from the requesting state 

to extradite may delay the process• Howe.rer, the basic 

nature of these crimes plus the statement of "or other 
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attacks• upon the persons or liberty of an "internat

ionally protected ~erson" seem to partially obviate 

th+,s problem. The elimination of the phrase "regard

less of motive" from the final definitions of the 

crimes poses a Jl'k)re serious problem. In its absence 

the provision provided in the Convention to extradite 

or prosecute could become ineffective, as the $tate 

in which the alleged offender is present can, if it 

deems the offense political, grant asylum. 

If the state party in which the alleged offender 

is present•is not the state in which the offense was 

comnitted, and neither the offender nor the victim is 

a national of that state, then that state is required 

under article 3 to either extradite the offender to 

one of the state party which does have primary juris

diction, or, failing that, to take jurisdiction over 

the off endet" itself. In the jurisdictiona 1 scheme 

adopted by the Convention, those states having the most 

dir Eet interest in prosecuting the o £fender would 

have the chance to do so by req:uestJ.ng his extradition 

if he was apprehended in a state having no real interest 

in the outcome. That state could of course refuse to 

extradite, but would then have to take jurisdiction 

itself. This system means that in theory one state or 
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another will be taking jurisdiction over the alle;1ed 

offender once his whereabouts are determined. It might 

be argued theoretically that in the interest of 

respect for the rule of law, it would have been better 

to provide for the mandatory punishment of the offender 

by the state into whose jurisdiction he might come. 

But for the time beiil9' article 3 would seem to establish 

an adequate basis of jurisdiction. 

The Convention contains a number of significant 

provisions requiring states parties to engage in 

cooperative efforts towarcs the prevention, suppression, 

and punishment of attacks against diplomats. With 

respect to prevention, states parties are required to 

cooperate in order to pre.rent preparations in their 

territories- for attacks on diplomats within or outside 

their territories, and to exchange information and to 

coordinate the taking of administrative measures 

against su:;h attacks. The State party where the allEged 

offender is found is obliged to take measures to 

ensure his presence for purpose of extradition or prose

cution and to inform interested states and international 

organizations of the measures taken. Finally, states 

parties are to cooperate in assisting criminal proceedings 
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brought for attacks on diplomats, including supplying 

all e~idence at their disposal that is relevant to 

the proceeding s. 

'l'he eonv ention also takes a major step towards 

limiting the possible application of the doctrine 

of asylum to attacks on diplomats. The right of a state· 

party to determine that the act sanctioned by the 

convention is political, and therefore to provide 

asylum rather than to extradite or prosecute, is 

limited to situations arising between two ~?teites 

parties, bo.th of which are party to a pre-convention 

asylum treaty. However, article 12 can be utilized 

to justify unilateral determination of political 

crimes thus allowing individual states to render this 

central feature of the ()Jnv ention meaning less. 

The principle ~ dedr e a~ judicare is the 

key.:provi~on of the convention which oblige the 

state in whose territory the alleged offender is present 

to submit the case to its competent authorities for 

the purpose of prosecution if that state does not 

extradite. But, it fails to eliminate a crucial 

weakness i.e. the absence of any limitations on 

absolute prosecutional discretion. Thus, the oblig

ation of the state party in such cases will be fulfilled 
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proceeding S• 
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Under current international practice, some states 

extradite offenders only when an extradition treaty 

exists between the requested state and the rEquesting 

state, and other states extradite offenders even in 

the absence of a treaty. ACcording to the U.N.convention 

on Pr(:.Vention and Punishment, a state may, at its own 

option either extradite the offender against officials 

of foreign states or punish him accordingly. If the 

states decides to extradite such an offender, this 

Convention ~overs the 1 e;Jal basis for all situations 

and espe:::iallY for the states which make extradition 

conditional on an extradition treaty and no such treaty 

exists at the time the extradition is requested· or 

whm an extradition treaty in force between the states 

concerned does not include the crime for -vrhich extra

diti.on is sought. 

l'he dispute settlement prCN isions of the 

Convention are adeq_uate. These provisions set up a 

meaningful system of dispute settlement in that only 

one of the pa.rties to a dispute need request that it 

be sUbmiYted to arbitration, or if the parties are 
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unable to agree on the organization of the arbitral 

tribunal, to judicial settleroont, in order to activate 

dispute settlement pr oc edur es • Ho wev er, uno er para

graph 2 of article 13, any state party may file 

reservation declining to be bound by this systE'lll of 

dispute settlement. The existence of nUm~ous nations 

which are party to the Convention but which are not 

bound by any requirement to arbitrate will certainly 

weaken the effe::tiveness of the dispute settlement 

provision. 



Chapter - 4 

SUM~RY AND CONCLUSIONS 
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The Convention on the Pre\r ention and Punishment 

of Crimes Against Internationally Prote::::ted Persons 

and Diplanatic Agents, 1973 was adopted without objection 

by the United Nations General Asserrbly on 14 December, 

1973. It was indicative of the fact that it was widely 

ace eptable on the nGJotiating level. One reason in 

favour of the acceptability of the Convention was that 

it covers a restricted range of acts against specified 

persons, namely, internationally protected persons. As 

has been denonstrated by the success of the Tokyo, 

Hague, and Montreal Conventions in the aviation field, . 
states are more and more inclined to accept a Convention 

that is narrow in scope ano is aimed at solving serious 

and urgent problems. 

The Convention represents a serious effort of 

international le:J islation to fill the vacuum prer iously 

existing under the Vienna Conventions in the field of 

the law of protection of dii')loma.ts. The drafters 

intention was to provide a specific law of general 

applicability, which can effectively deal with the 

serious problEm of terroristic crimes against international 

officials. Indeed, one of the most difficult problems 
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confronting the convention was to secure a wide and 

comprehensive participation of states including those 

states whose role can be particularly decisive for the 

effective apPlication of the provisions. Yet, even a 

wide and comprehensive participation is not the end of 

the matter. What is furthej:' needed is the adoption of 

internal rules and pra:::tice that will effectively deal 

with the problem of terrorisn. 

AcCording to the principles of international 

law, a state, by agreeing to receive the official of 

a foreign state, assumes the obligation not only to . 
respect, but also to guarantee his personal inviolability. 

This means, on the one hand, the guarantee of non-

application of any measures of legal constraint with 

respect to his per son and, on the other hand, it 

imposes on the receiving state the spe::ial obligation 

not only to treat him with due respect and to have its 

organs refrain from any acts infringing upon his personal 

inviolability, but also to take all aPpropriate steps 

to preiTent any attack on his person, freedom and dignity. 

M effective means of special protection is the enact-

ment by the respective states in their internal law 

of special sanctions for crimes committed against 
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officials of foreign states. Under the United Nations 

Convention on Prerention and Punishment, each state 

party is obliged to introduce into its internal law 

provisions fOr the appropriate punishment of crimes 

comrrd.tted against officials of foreign states and 

intergovernmental organizations. Before the conclusion 

of this convention, the states had no such duty, 

though many of them had prCN isions in their internal 

law providing for the apprepr iate punishment of offenders 

or crimes of this character. Howerer, now there is a 

legal obligation to this effect. The duty of the 

state parties towards "internationally protected persons" 

also consists in taking all necessary steps to bring 

the offenders who conunitted crimes against such officials 

to justice and to punish them ac.x::ordingly. 

With r espe::t to the ran;~ e of persons covered by 

its pr<Wisions, the Convention introduced a new concept 

into in tern a tiona 1 ju r ispr udenc e, that of ''int ernat ion a 11 y 
• 

protected persons.,. It's significance is that it 

affords a wide range of foreign ofiicials and diplomats 

protection against terrorist activities, including 

officials of int ~-governmental organization who did 

not under the then existing international agreements or 
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conventions ~ualify for the whole rall:Je of diplomatic 

privile:;es and immunities, nor obviously had been 

entitled by custom to the same degree of protection 

as would be given to representatives and officials of 

states especially to those who are diplomatic agents. 

Howerer, under the U.N. Convention diplomatic agent 

on vacation is not given special protection though 

on the other hand a head of state gets special 

protection whenever he is in a foreign country and 

whaterer may be th~ natttr~ of his visit, official, 

unofficial or private. As the purpose of the convention 

is to re:iu:: e the incidence of attacks upon internatio-

nally protected per son as such, the Convention should 

extend special protection to diplomatic agents whether 

they are in a foreign country for official business 

ole on a vacation. This is because a kidnapping could 

as well be committed in one place as the other for 

the purpose of bringing pressure on a host government 

of the se1ding state. Moreover~ in view of the present 

mobility of diplomatic agents, they should be afforded 

hlt'otection wherever they might be. In this context, 

the notion of "special protection .. should be clearly 

defined in order to ensure the balanced and effective 

application of the Convention. 

The crimes committed against "internationally 
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prota::ted persons", particUlarly such crimes as kid

napping, murder and other assaults against their life 

or physical inte:Jrity, are very serious crimes of 

international si<;Jnificance. They can disrupt the 

internat.:ional communication process and the smooth 

functioning of internationalrelations. since, under 

each penal code, such crimes are generally considered 

common crimes E!V'en when committed against ordinary 

persons, such crimes committed against 11 internationally 

protecta:i persons" are and must be categorized as grave 

common crimes having international ramifications. 

AlthoUJh the Convention on Pr€\IE:ntion and Punishment 

does not explicitly specify the character of crimes 

comuitted against Officials of foreign states, both 

the preparatory oocuments to the Convention and the 

objective of the Convention make it clear that such 

crimes are not to be considered as political offenses, 

·but rather as common crimes. Since such crimes against 

officials of foreign states as kidnapping, murder, 

and other assaults against their life or personal 

inte;Jrity are comnon crimes rather than political 

offences, the perpetrators thereof, as common criminals, 

are not entitled to be granted asylum. According to 

the general principles of international law, the 
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perpetrators of common crimes are not eligible for 

asylum. These principles of international law have 

found expression in many nultilateral treaties on 

asylum and extradition concluded among the Latin 

American states in the nineteenth and twentieth 

centuries. In other parts of the world, the prin::iple· 

that common criminals are not eligible for asylum 

is re::ognized under customary international law. 

Instead, offenders as common criminals are subje:::t 

to extradition, which is the surrender by one state 

to another of an individual accused of a crime outside . 
its territory, and within the territorial jurisdiction 

of the other state, which being competent to try and 

punish him, demands the surrender. Generally speaking, 

extradition may be accorded as a matter of comity 

or may take plaCe under treaty stipulations between· two 

or rrore states. Under current international practice, 

some states extradite offenders only when an extradition 

treaty exists between the requested state and the 

requesting state, while other states extradite offenders 

even in the absmce of a treaty. The U.N. Convmtion 

on PrE!ITmtion and Punishment greatly facilitates 

extradition by specifically providing that a state 

which extradites an offender can do so on the basis of 
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Convention which covers the le:]al basis for all situations 

and especially for states which make extradition condi-

tional on an extradition treaty. But, as the crimes 

covered under the Convention are specifically named, 

problems may arise in extradition proceedings, because 

states which require similar definitions :from the 

requesting state to extradite may delay the process. 

As has beSl mentioned earlier, the crimes against 

internationally protected persons are very serious 

crimes of international significance, these attacks 

on diplcmat.s are under no circumstances to be construed 

as political offense. But at a minimUI'1l, howE!IT er, the 

deletion of these words ••re;;Jardless of motive .. in 

the final convention would seem to raise a question 

about the extent to which the political offense 

doctrine may be applied by states parties to attacks 

~gainst diplomats. 

As already ment.iened,_)h e convention r~uires 
each state party to provide for criminal jurisdiction 

in cases where the alleged offender is present in its 

ter1.: itory and if it decides not to extradite. It 

specifically mentions that the acts specified as crimea 

shall be made by each state Party a crime under its 
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occurs within or outside of its territory and that 
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each state party shall take such measures as may be 

necessary to establish its jurisdiction over these 

crimes. The principle .sUt dedre aUt j!:!.9!£g£~ enumer

ated under article 7 is the key provision of the 

Convention and it contains the indispensable words, 

awithout exception whatsoever", which oblige the state 

in whose territory the allSJ ed o £fender is presmt to 

submit the case to its corrpetent authorities fur the 

purpose of prosecution through proceedings in accordance 

with the law of that state, if that state does not 

extradite. But, specifically, there is nothing 

whatsoe.rer in the terms of the Convention that limits 

prosecutional discretion. It was pointed out by the 

ILC that the article, as drafted, created no obligation 

to punish or to conduct a trial. The obligation of 

the state where the alleged o £fender was present would 

be fulfilled once it had submitted the case to its 

competent authorities for the purpose of prosecution. 

It would be up to those autroriti es to decide whether 

to prosecute or not. Thus, according to the ILC, the 

obligation of the state party in such case would be 

fulfilled under the article even if the de:::ision that 
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criminal trial proceeding s• 
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The Convention establishes an elaborate reg.:iime 

for cooperation. It re:ruires states Parties to engage 

in cooperative efforts towards the prevention, 

suppression, and punishment of attacks againstdiplomats. 

~ith respect to prevention, states parties are required 

to cooperate in order to preve:nt preparations in 

their territories for attacks on diple>l9ats within or 

oy.tside their territories, and to exchange in formation 

and to coor-dinate the taking of administrative measures 

against such attacks. If an attack against a diplomat 

takes place, and an alleg E.d offe:nder has fled the 

country where the attack took Place, states parties 

are to cooperate in the exchange of information concerning 

the circumstances of the crime and the alleged o £fender• s 

identity and whereabouts. The State Party where the 

alleged offender is found is obliged to take measures 

to ensure his presence for purpose of extradition or 

prosecution and to inform interested states and inter

national organizations of the measures taken. Finally, 

States Parties are to cooperate in assisting criminal 

proceedings brought for attacks on diplomats, including 

supplying all evidence at their disposal that is 

relevant to the proceedings. 
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The eonv ention, it may be mentioned, did not 

consider the issue of possible state liability fbr 

injury to diplomats• In oo far as one can ascertain 

principles of state liability in this area, they seen 

to be based on a conc~pt of •• fault•• on the part of the 

ra:: eiving state. If so, is it nee essary to develop 

minimum standards of security for diplomats, which 

could serve as the basis of a finding of liability 

on the part of a re::eiving state? Could principles 

of no fault or strict liability be applied to the 

re::eiving .state• s protection of diplomats? What 

principles of liability, if any might apply to Third 

states that grant asyl urn to persons who attack 

diplomats, and how might they be enforced? These and 

r elate:i questions await definite answers. 

There is little dOubt that this Convention is 

a distinct improvement upon previous existing regime 

under Vienna Conventions. It contains a number of 

substantive provisions which can help effa::tively deal 

with the problem of special protection. The primary 

purpose is to recommend what action or actions the 

State Parties might take towards the prevention and 

punishment of attacks on diplomats. These actions might 

take a variety of forms. Internal policy changes with 
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respect to strate;.1ies used 1.1hen dealing with terrorists, 

le;;~islative changes that \vill enhance the government's 

liability~ ·to prote::t foreign diplomats and tighter law 

enforcanent that are possible. Bilateral agreements, 

regional arrangements or multilateral actions are also 

means the states might utilize in its efforts to 

combat terrorism against protected persons. Arrange

ments can also be worked out to encourage the utilization 

of the U .N .secretariat to exchange data and ideas 

concerning security measures for the pr€V ention of 

attacks on• diplomats and to urge other parties to the 

u.N.Convention to report to the secretary-General on 

the steps they have taken to carry out their obligations 

under the Convention. The aim of these actions would 

be to enhance the prospects that the Ccnv ention will 

fully realize its pot€l1tial as a measure for the 

protection of diplomats. 

Thus, overall, the Convention provides a valuable 

first step in the vital process of establishing some 

form of international control over terrorist activities. 

What is needed, beyond the incidental tightening of 

policiny measures, is a constant v ig ilanc e on the part 

of states, acting individually and collectively in an 

organized way, to pre11ent the occurrence of incidents. 



ll4 

This can be achieved throu:;h drastic internal measures 

and an international cooperation assuming an unhind:er.ed 

flow of in formation and other data nee essary for the 

timely reaction of an individual state in the event of 

a pre-meditated attack or other terroristic activities 

in its territory. Finally, if the Convention is to pla·y 

any role in the effort to protect diplomats, it is 

indispensable that it be. ratified on a worldwide basis. 

Good faith adherence to the Convention by a large number 

of states with a view to preventing, suppressing, and 

punishing attacks on diplomats would go a long way . 
towards resolving such issues. Hence state parties 

should undertake a worldwide diplomatic effort to 

convince as many countries as possible to become parties 

to the u.N.eonvention. This would be in the interest 

of maximizing the effectiveness of this Conv entien. 

---



APPINDIX 

UNI'l'ED NA'l'ICNS RESOLUTICN· 3166 (XXVIII) AND, 
ANNEXs CONVDlTION eN TH,E PREVFl\lTICN 

AND PUNISHMENT OF CRIMES AGAINST 
INTERNATIONALLY PROTs:TED PERSQqSc 

INCLUDING DIPLOMA'l'IC AGEN'IS 

'lhe General Assf!!Ply, 

1!5 

Consideri;t that the codification and progressive 
aevelopm~ of international law contributes to the 
implementation of the purposes and principles set 
forth in ArtiCles 1 and 2 of the Charter of the 
united Nations, 

Racalling that in response to the request 
made in Gener&l Assenbly resolution 2780 (XXVI) 
of 3 Dacember 1971, the International Law commission, 
at its t~r18Dty-fourth session, studied the questicn 
of the protection and inviolability of diplCXIDatic 
agents and other persons entitled to special protection 
under intemational lat~ and prepared draft articles 
on the prevention and punishment of crimes sgainst 
such persons., 

. . 
. Havip,g considered the draft articlem ~d also 

the comnents and observations thereon subnitted by 
States and by specialized a.g encies and intergovernmental 
organizations in response to the invitation made in 
General Assembly resolution 2926 (XXVII) of 
28 Novsnber 1972, 

Convinced of the importaPCe of securing .inter
naticmel agreement on appropriate and effective 
aeacurc:G for the prevention and punishment of crimes 
againat diplomatic agents and other internationally 
protected percons in view of the serious thrent to 
the maintenc.nce &nd promotion of friendly reJ.atians 
and co-operation a111ong States created by the 
Commission of such crimsso 
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~ving e~aborateS for that puxpose the provisions 
contained in the Convention annexed hereto, 

lo ~ the convention on the Prevention and 
PUnishment ~s.against Internationally Protected 
Persons, including Diplomatic Agents, annexed to the 
present reoolution; 

2o Re-el!!ph~sizes the great inportance of the 
rules of international la\1 ccmcerning the inviolability 
of aJ.id special pmtection to be affomed to intemationally 
protected persons and the obligations of Statcas in 
relaticm thereto; 

3. considers that the annexed conventiO'll \1Ul 
enable states to carry out their obligations more 
effectively; 

/ 
4. Rec~nizts also that the provisions of 

annexed Convencn could not in any way prejudice the 
exerc: ise o'f the legitimate right to self-determination 
and mdependence in accor:Oance \11th the purposes aJld 
principles of the Charter of the united Nations and the 
llaclaration on Principles of International Lat1 
concerning Friendly Relatioos and Cooperation among 
States in accordance t~ith the Charter of the united 
Nations by peopleo stmggl.fng against colonialism, 
alien domination., foreign occupation, racial discri
mination and .£e!.!·theid; 

s. Invitog_States to become parties to the 
annexed convention; 

6. D3cides that the present resolution, tmose 
prov1a1ons oro rQiated to the annexed convention, shall 
alwayo b3 published together with it. 
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ANNEX 

Convention on the Preventim and Punishment of 
Crimes ~ainst Intemationally Protected 

Persons, Including Diplomatic Agents 

The states P.a_rti.!=S to ~is convention, 

Htving in mind the purposes and principles 
of the Charter of the united Nat ions concerning the 
maintGDancG of international peace and the promotion 
of friendly relations and co-operation among States, 

c;:,ons~dtJ::Yl__g that crimes against diplomatic 
agents and other internationally protected persons 
jeopardizing the safety of these persons create a 
serious threat to the maintenance of normal inter
national relations Which are necessary for co
operation among States, 

Be~ievin,.g that the comnission of such crimes 
is a matter of grave concem to the intematicnal 
community, 

convince that there is an urgent need to 
adopt appropriate and effective measures for the 
prevention and pWlishmEnt of such crimes, 

Have agreed as follows: 

Article 1 

For the purposes of this conventions 

1·~ ~Intematicnally protected personA meanss 

(a) a Head of State, including any m6llber of 
a collegial body peri:onning the fWlctions of a Head 
of state under the constitution of the State concerned, 
a Head of Government or a Minister for Foreign Affairs, 
whenever any such person is in a foreign state, as 
wall as msmbers of his family who acconpany him; 
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(b) · any re:presentive or official of a State 
or any official or other agent of an intematianal 
o~anisation of an intergovernmental character who, 
at the time when snd in the place where a crime 
against him, his official premises, his private 
accommodation or his means of transport iS corcmitted, 
is entitled pursuant to international law to special 
protection from any attack on· his person, freedom 
or dignity, as well as members of his family forming. 
part of his household; 

2'; 
whom.there 
fa1:ie· that 
or more of 

"alleged offender" means a person as to 
is sufficient evidence to deter:mine Er~ 
he has comni tted or participated in one 
the crimes set forth in article 2~' 

Article 2 

1. The inten~t1ana1 commission of: 

(a ) a murder, kidnapping or other attack upon 
the person or liberty of an internationally protected 
person, 

(b) a violent attack upon the official premises, 
the private acconmodation or the means of transport of 
an mternatiOllally protected person likely to endanger 
his person or liberty; 

(c) a threat to commit any such attack; 

(d) an attSIPt to conmi t any such attack; and 

(e) an act constituting participation as an 
accomplice 1n eny such attack shall be made by each 
State Party a crime under its internal law. 
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2. Each state Party shall make these crimes 
punishable by appropriate penalties which take into 
account their grave nature. 

3·-; Par&<Jraphs 1 md 2 of this article in no way 
derogate from the obligations of state Parties under 
jntematianaJ. law to take all appropriate measures 
to prevent other attacks on the person, f reedam or 
dignity of an intemationally protected person. 

Article 3 

1. Each State Party shall take such measures as 
may be necessary to establish its jurisdiction over 
the crimes aet forth in article 2 in the following 
·cases, 

(a) when the crime is coamitted in the territory 
of that State or on board a ship or aircraft 
registered in that State: 

(b) ~sn the alleged offender is a national of 
that State: 

(c) when the crime is committed against an 
internationally protected perllr)n as defined 1n 
article 1 who enjoys his status as such by virtue 
of functions which he exercises on behalf of that 
State'~· 

2·~1 Each state Party shall likewise take such 
measures as may be necessary to establish its 
jurisdiction over these crimes in cases where the 
alleged offender is present in its territory and 
it does not extradite hirne pursuant to article 8 to 
any of the States mentioned in paragraph 1 of this 
&rticle~ 

3. This Convention does not exclude any criminal 
jurisdiction exercised in acoordance with intemal law. 
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States Parties shall co-operate in the prevention 
of the crimea set forth in article 2, particularly bys 

(a) taking all practicable measures to prevent 
preparations in their respective territories for the 
commission of those crimes within or outside their 
territories; 

(b) exchanging infox:mation and co-ordinating 
the taking of administrative and other measures as . 
C(!?propriate to prevent the conrnissian of those crimea': 

ArtiCle 5 

1. The State Party in which aPy of the crimes 
set forth in article 2 has been comnitted shall, if 
it has resson to believe that an alleged offender has 
fled from its territory, communicate to all other 
States concerned, c irectly or through the secretary
GGmeral' of the united Naticns, all the pertinent facts 
regarding the crime corrmitted and all available 
information regarding the identity of the alle;red 
offeniter. 

2-; tihenever any of the crimes set forth in 
article 2 has been conmitted against an intematicnally 
protected person, any state P~rty which has information 
concerning the victim and the circumstances of the 
crime shall endeavour to transmit it, under the condi
tions provided for in its internal law, fully and 
pronptly to the .State Party on whose behalf he was 
ex ere ising his functi an s. 

Article 6 

1~1 Upon being satisfied that the circumstances 
~ ~arrant., the State Party in whose territory th« 
alleged offender is present shall take the appropriate 
measures under its intemal law so as to Gnsure his 
presence for the puxpose of prosecution or extraditicm o 

such measures shall be notified without delay directly 
or through the secretary-General of the united Nations 
tos 
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(a) the State where the crime was eonmitted; 

(b) the State or states of which the alleged 
offender is a national or, if he is a stateless person, · 
1n whose territory he permanently resides; 

(c) the State or States of which the inter-
-~ nationally protected person concerned is a national /, > or on whose behalf he was exercising his functions; 

~ '- . • (d) all other States concerned; and 

~ ', l#:_ -~· · (e) the international organisation of which 
v:~~;:J~ the internationally protected person concetned is Vl 
~ official or an agent'o' 

2. Any person regarding whan the measures 
referred to in paragraph 1 of this article are being 
taken shall be mtitled; 

(Q) to canmunicate without delay with the 
nearest apprOpriate representative of the State of 
which he is a naticnal or vbich is otherwise entitled 
to protect his r ights or, if he is a stateless person, 
which he requests and ~ich is willing to protect his 
rights; and 

(b) to be visited by a representative.of that 

Article 7 

The State Party in whose terr itocy the alleged 
offender is present shall, if it does not extradite him, 
submit, without exception whatsoever and without undue 
delay, the case to its competent authorities for the 
purpose of prosecution, through proceedings 1n 
accordance with the laws of that state~ 
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Article 8 

1. To the extent that the crimes set fort.h 
in article 2 are not listed as extraditable offences 
in ~y extradition treaty existing between states 
Parties, they shall be deemad to be inclUded as such 
therein. States Parties undertake to include those 
crimes as extraditable offenses in every future 
extradition treaty to be concluded between them'O· 

2 0 If a State Party which makes extradition 
conditional on the existence of a treaty receives a 
request for extradition from another State Party 
with which it has no extradition treaty, it may, if 
it decides to extradite, consider this Ccmvention 
as the legal basis for extradition in reSpect of 
those crimes. &xtraditicn shall be subject to the 
procedural provisions and the other conditioos of 
the law ~£ the requeste:l Stateo 

3·0• states Parties which do not make extradition 
conditional on the exist61Ce of a treaty shall recognize 
those crimes as extraditable offences betwem themselves 
subject to the procedural provis.ions and the other 
conditions of the law of the requested State-; 

~. Each of the cr.imes shall be treated, for 
the pu~ose of extradition between States Parties,as 
if it haa been comnitted not only in the place in 
which it occurred but also in the territories of the 
States required to establish their jurisdiction in 
accordance with paragraph 1 of article 3 1

:· 

Articlca 9 

Any person regarding whom proceedings are being 
carried out 1n connexion with any of the crimes set 
forth m article 2 shall be guaranteed fair treatment 
at all stages of the proceedings. 
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ArtiCle 10 

lro· states Parties shall afford one another 
the greatest measure of assistance in connexion 
with criminal proceedings brought 1n respect of the 
crimes set forth in article 2, including the supplY 
of all evidence at their disposal necessary for the 
p roceed1ngs. 

2o The provisions of paragraph 1 of this 
article shall not affect obligations concerning 
mutual judicial assistance embodied in any other 
treaty. 

Article 11 

'l'he St&te Party where an alleged offender is 
prosecuted ahall comnunicate the final outcome of 
the proceedings to the secretary-General of tha 
united Nations, who shall transmit the informatioo 
to tlle other States Parties-;· 

Article 12 

The provisions of this Convention s..'lall not 
affect the application of the Treaties on ABYlym, 1n 
force at the date of the adoption of this Convention, 
a.s bebr~een the States which are parties to those 
Treaties; but a State Party to this Convention may not 
invoke those Treaties with respect to another state 
Party 'b;) this Convention '#.hich is not a party to those 
Treaties· •. 

Article 13 

1. Any dispute between two or more States 
Parties concerning the interpretation or application 
of this Convention which is not settled by negotiation 
shall,at the request of one of them, be submitted to 
aroitraticn. If within six ITOtlths from the date of 
the request for art>itration the parties are uncnble 
to agrea on the organizaticn of the arbitration, any 



one of those parties may refer the dispute to the 
International Court of Justice by request 1n con
formity with the Statute of the Courtc, 
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. 2 o Each state Party may at the time of 
signature or ratification of this convention or 
accession thereto declare that it deos not consider 
itself bound by paragraph 1 of this article. The 
other: States Parties shall not be bound by paragraph 
1 of this article with respect to any State Party 
..-;hich has made such a resei.Vaticn. 

3. my state Party which has made a reservation 
in accordance with paragraph 2 of this article may at 
any time withdraw that reservation by notification 
to the Secretary-General of the united Naticnso 

Article 14 

This Convention shall be open for signature 
by all States, 1.mtil 31 DeCember 1974 at united 
Nations Headquarters in New Yol'k~ 

Article 15 

This ConvEntioo is subject to ratification. 
The instruments of ratification shall be deposited 
with the Secretary-General of the united Nationso 

Article 16 

This Convention shall remain open for accession 
by any State. The instruments of accession shall be 
deposited with the secretary-General of the United 
Nation so 
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Article 17 

1:· This Convention shall enter into force 
on tho thirtieth day following the aate of deposit 
of the twenty-second instrument of ratification or 
accession tfith the secretary-General of the unite'! 
NatiODSo 

2·. Fore ach State ratifying or acced:lng to 
the convEJl tion after the deposit of the twenty-second 
instrument of ratification or accession, the Conven
tion shall Enter into force on the thirtieth day 
after deposit by such State of its instrument of 
ratification or accession. 

~rticle 18 

l:o Any State Party may denounce this Conventian 
by written notification to the secretary-General of 
the united.Natians. 

2ro Danunciation shall take effect six m:>nths 
following. the date on which notification is received 
by the Secretary..Oeneral of the United Natioos. 

Article 19 

The secretary-General of the united Nations 
shall inform all States, inter alia.! 

(a) of signatures to this Conv.ention, of the 
deposit of instruments of ratification or accession 
1n accordance with articles 14, 15 and 16 and of 
notifications made under article 18. 

(b) of the date on which this Convention will 
enter into force in accordance with article 1 7";· 
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Article 20 

The original of this Convention, of which 
the Chinese, English, French, Russian and Spanish 
texts are equally authentic, .. shall be deposited 
with the Secretary-General of the United Nations, 
who shall send certified copies thereof to all 
States~· 

IN Wrt'NSSS WHEREOF the undersigned, being 
duly authorized thereto by their respective Govern
ments, have signed this Convention, opened for 
signature at New York on 14 December 1973 o 
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