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I NTRODUC,'TION 

The taking or seizure of foreign owned property is 

described by a variety of terms, StiCh as expropriation, nati

onalisation, socialisation, confiscation, etc. While the 

terms are analytically distinct, their use involves ambiquity 

and results in some confusion in the literature on the law of 

. expropriation of foreign property, Conceptually, expropriation 

is taking of alien property for a public purpose and payment 

of conJ>ensation as a condition for expropriation. These 

criteria may be said to have emerged by evolution of the prao

~ice among states. The meaning of the term expropriation in the 

present study is taken as the compulsory transfer to the State 

by virtue of legi~lative or executive acts of a general and 

·impersonal character, of private property, or activitiesi for 

the fulfilment of a public interest. The term property extends 

to all property rights, interests and investments. As the 

present study is mainly concerned with overall examination of 

broad features of law of expropriati(>l\ as a concept, for the 

sake of convenience it is assumed that there is no distinction 

between expropriation and nationalisation, both being used 

interchang~ably. 

_!mportanc; of_th!f: Study 

The law of expropriation of fm.:eign property has for long 

been one of the most controversial subjects within the field 

of international law and is today a most pressing problem. 

Expropriation or nationalisation of foreign properties is the 

major issue encompassing the North-South dialogue on New 
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International Economic Order. The endemic lack of mutual 

understanding in the North-South dialogue is nowhere more 

flagrant than the context of the debate over compensation 

with respect to expropriation of forelgn property. 

Q.bject,!ve Qf the StY.,dy 

International law recognises the right of a sovereign 

state to nationalise or expropriate foreign owned property 

within its '~erri tory in the public intere'lt but bitter dis

putes have arisen on whether the exercise of this right must 

be accompanied by the compensation and if so, on the quantum 

of compensation. 

A U.N. study describes the present situation with regard 

to standards of compensation as representing a vanishing 

consensus on the basic principle of international law govern

ing the protection of f~reign private investments. While the 

traditional law of expropriation no longer holds the ground, 

there is no consensus on the law of exprc.priation at present. 

The concern of present day debate is to decide as to what in 

the context of general and fundamental socio-economic and 

pOlitical t~form should be the compens~tion for the taking 

of foreign owned property. 

In the light of the present realities of international 

affairs, when the gap between the rich and the poor countries 

is increasing, and an impressive wave of expropriation has 

taken place in many countries of the Third WOrld, it is 
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appropriate and necessary to examine the state of la~ of 

expropriation of foreign property today. 

The rapid disappearance of the colonial system in the 

post-war period, as well as the establishment of large multi

national business on the part of capital exporting powers, 

have altered tte social context in which evaluation of inter

national law concerning compensation for the taking of foreign 

property has to be made. 

If one adds to these basic factors the established 

trend in pos~war practice of settling compensation claims by 

way of l~rr~sum agreements, which represent an equitable 

compromise for the competing interests involved, a fresh appr

oach to the whole matter of law of expropriation of foreign 

property is necessary. 

In the relatively short span of time since independence, 

India has emerged as a major actor in the world scene with 

a deep involvement in international affairs. India' a actions 

and attitude have an impact far beyond i~~ borders because of 

its position in the Third World. The course pursued by India 

has been motivated by considerations of furthering its 

de~elopment and promoting the cause of the Third World by 

strengthening its solidarity in negotiations of the South with 

the North. India along with other Third Wbrld countries 

perceives the present-international economic ~ystem as heavily 

biased in c i.f'-rour of the developed world. It believes that a 

modification of this system in order to accomnodate the legi

timate needs and aspiratj~ns of the developing world is a 
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prerequisite for lasting international peace and stability. 

While the debate over law of eXpropriation goes on 

unabated, with consensus no where in sight, it is relevant 

to examine how India, a leading member of the Third World, 

has dealt with the problem of expropriation of foreign property. 

The purpose of _the study is confined to examining the 

major aspects of law of expropriation, controversy on the 

question of conpensation bei.ng the central one,- and the diff

erence of opinion on such aspects on the law of expropriation 

between the developed and the developing countries. It may 

be made clear at the outset that it is not proposed to suggest 

a new norm of international law in these areas. The evolution 

of new law is a long and complex process that might take several 

years to complete. An at.terrpt will be m;,.de here only to examine 

some of the principles involved as well as the process of 

evolution of such norms. 

The present study has limited scope and does not include 

concepts like requisition, confiscation, or indirect expropr

iation, and various legal _aspects attached to such concepts. 

It does not deal with a situation in which re-negotiations or 

revision of ~..~. contract would tentarrount to expropriation of 

property. 

Further, the study doe.s not include in it~ scope the 

remedial aspect of clle problem of e>epropriation. Remedies 

available to the foreigner whose property has been expropriated, 
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and doctrines such as local remedies rules and Calvo doctrine 

attached to such remedies, therefore, fall outside the scope 

of study. 

Scheme of Wort_' 

The present cannot be assessed nor future correctly 

projected without an understanding of the past. The first 

chapter of the study attempts to examine briefly historical 

factors and dev-elopments that have led to impasse in the law 
• 

of expropriatit1~1 and made the examination and evaluation of 

the subject dn urgent need. 

T~e S~cond chapter deals with the present state of law 

of expropriation of foreign property as it stands today. It 

seeks to examine the divergent and conflicting stands of the 

developed and the developing countries and the continuing 

inconclusive debate. 

Chapter III, Aspecific study of India, deals with 

India's practice of expropriation of foreign property, under

lying facto.rs behi.nd such pract.ice and its i.mpact on the evo-

lution of law. we shall try to examinE> the lim.i. tations the 

developing countries face in carrying into effect the changes 

they seek in the law of expropriation of foreign property. 

Chapter IV deals with general conclusions of the study of 

the subject in which there are still no final conclusions reac

hed. Describing the urgency of the need of finality about law 

of expropriation, this chapter makes an appeal to the internat-

ional community to arrive at the consensus which is hard to 

come. 
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CHAPTER - I 

HISTORICAL CONTEXT 

Legal norms relating to foreign wealth depriva
tions have been determined, at any given period 
in history by the economic, political and social 
processes of the time. ( 1) 

Before reviewing the present state of the law of expro-

priation, it is necessary to examine the historical factors 

and developments wnich have led to the existing impasse in the 

law of expropriation of foreign property • 

f21.2.nis.L Factor 

The colonial economic system, as developed during the 

nineteenth century, had clearly ordained a position of dominance 

for western metropolitan powers in tne exploitation of economic 

resources of the countries known today as the· tnird world 

countries. Contracts or leases were obtained in favour of 

European investors in the colonial territories themselves or 

under unequal treaties and agreements imposed upon nations not 

directly under colonial rule. 

The industrially advanced nations of Western Europe had 

a common faith in Laissez Faire economics and in identical rules 

interests and institutions. They also had a common goal viz. 

safety of foreign investments made by them in the colonial and 

1 

I 

F.G.Dawson & B.H.Weston, "Prompt, Adequate and Effective1 
A Universal Standard of Compensation?" Fordham Law~vie 
(New Y0rk), vol. 30, 1962, p. 728. · 
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underdeveloped territories. The colonial powers did not 
'\ 

hesitate to use force to extract special privileges for their 

nationals or to vindicate the standards of behaviour enunciated 

by them in order to protect their business interests. This 

phenomenon led the f~reigner and his state to demand and assert 

in favour of the former certain rights in the host state. Thus, 

the doctrine of responsibility of states were devised as a legal 

clook to serve and protect the imperialistic interests of the 

European powers. 

In the words of s.N. Guha Roy: 

This branch of international law grew up to its 
present maturity in the nineteenth and the first 
half of the twentieth century, in the midst of a 
contest among a number of important members Qf 
the contemporary international community for the 
mastery of the politically and economically 
underdeveloped regimes of the globe. The history 
of its development thus became an aspect of the 
history of imperialism or dollar diplomacy.(2) 

The principles of international law on the responsibi

lity of states for injuries to aliens, (including principles 

on exptopriation of alien property) , have the notorious reput

ation of being weapons of colonial exploitation. Judge 

Padilla Nerve ob:3erved in a separate opinion in ~~ru! 

2 S.N.Guha Roy, "Is the Responsibility of States for 
Injuries to Aliens a Part of Universal International 
Law••, A.,J.I.L., (Washington, D.C.), vol.55, 1961, 
p.864. 
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the history of responsibility of states in 
respect to the treatment of foreign nationals 
is the history of abuse, illegal interference 
in the domestic jurisdiction of weaker states, 
unjust claims, threats and even military aggre
ssion under flag of exercising rights of 
protection and imposing sanctions in order to 
oblige a government to make the reparations 
demanded. ( 3) 

According to Professor R.P.Anand, 

•••• this law not only permitted discrimination 
against the non-western people, but sanctified 
their exploitation and subjugation ••••• Lilt 
sanctified colonialism and accepted the unequal 
treaties forced upon weaker states as valid and 
legal. (4) 

,/ 

Thus the history of the imperialist age and the rights 

exercised by the imperialist powers are reflected in the roles 

of international law specially in law of expropriation of 

foreign property and were bound to be challenged after the 

demise of colonialism. 

Horizontal E~nsion of International Community 

The bulk of existing international law is an undoubted 

legacy from the international community which was limited both 

racially and geographically. 

ln the last few decades there has been a radical trans-

formation of the international community because of emergence 

3 ICJ Reports (1970), pp.246-47. 

4 R.P.Anand, New States and International Law (Delhi, 
1972), p.44:--
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of several countries of Asia and Africa as independent states. 

These states which were treated merely as''objects of internat

ional law have challenged the validity of the norms created out 

of unequal relationship between colonial powers and colonized 

territories. These countries demand that principles formulated 

without their participation and in fact against their interests 

must be changed. The principles which were invoked to perpetuate 

the economic domination of the weak by the powerful states ought 

to be replaced by new rules of international law. 

To exercise their right of sovereignty over natural 

resources these countries consider it necessary to free themsel

ves from the lx>ndage of onerous and unequal obligations imposed 

upon them by expropriating foreign investments. Traditional 

law of expropriation stands as a hurdle in their way to economic 

independence. Therefore, these countries demand complete overhau 

of the traditional norms governing expropriation of foreign 

property which in their view are not only unjust but also 

unrealistic in the changed circumstances. 

Change-1!Lthe Concept of Priv~Property 

Another significant development in the cotlrse of time 

which had tremendous effect on law ·of expropriation of foreign 

property is the change in the concept of private property. 

Private property was worshipped on the attar of law, 

unchallenged by doctrines of communism and claims of national 

sovereignty over natural resources. But the Russian revolution, 
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national trauma of two world wars, the great depression, the 

evolution of the corporate and welfare states, etc., jolted 

governments into a recognition of the public interest. in 

private property. 

S.Friedman observes: 

whilest property was originally regarded as an 
absolute right of an essentially individualistic 
character, at the present stage of legal develo
pment this aspect has been considerably modified. 
The absolute right is replaced by a right that 
is only relative and is conditioned more and more 
by the needs of comnuni ty. ( 5) · 

Rudolf Von Ihering advocating a sociul theory of property 

explained 

expropriation was not something abnormal, some
thing inconsistent with the idea of property, but 
constituted the solution of the task to reconcile 
the interest of society with those of the owner, 
it renders property a practically viable institu
tion, without it property would become a curse 
upon the society. (6) 

In other words property is no longer regarded as the 

exercise of a private competence of discretionary character 

but is, on the contrary, subordinated to the interest of the 

social group and to the economic planning of the means of 

production. 

The extent of state intervention in economic and social 

affairs is such that the right of private persons are nor~1lly 

5 S.Friedman, EXpropriation in International_b~ (London, 
1953), p.6. 

6 I. Husik, Law as a Mea1:•uo an End, trans. (New York, 
1924), p. 397:--
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bound to be affected extensively and frequently. 

Post ~r Exprooriationa 

Interference in the economic process during the nine-

teenth century was confined principally to the regulation of 

private wealth. In that period social reforms and political 

movements to create national ownership in property did not 

produce general nationalizations or sociulization of private 

property, including foreign owned property. 

It was primarily during this period of limited depriva-

tions that the legal norms concerning law of expropriation 

were formulated. 

The post-'dar nationalization acts ·oo not come under 

any traditional category of a legal system based on capitalist 

economy. Post war nationalizations represent a revolutionary 

development and it would be futile to attempt to associate it 

with past legal concepts. Rather, it should be looked upon as 

a §Qigeneris matter and be dealt with accordingly. 

Sir Harsch Lauterpacht holds the view that 

the rule is clearly established that a state is 
bound to respect the property of nl iS!ns. This 
rule is qualified not abolished ••• L ~ modifi
cation must be recognized in cases in which 
fundamental changes in the political system and 
economic structure of the state or fOr reaching 
social reforms entail interference, on a large 
scale with private property. In such cases 
neither the principle of absolute respect for 
alien property nor rigid equality with the dis
possessed nationals offer a satisfactory solution 
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of the difficulty. 7 

It is anachronistic to apply the philosophy that the 

compulsory taking of property is in the nature of tresspass 

to the conditions of present time when it frequently happens 

that the property of individuals has to be expropriated for 

important public purposes. Now impersonal nationalization or 

expropriation is considered as part of a programme of socio-

economic reform and public welfare a legitimate state objective 

in itself. 

International law must reflect and be responsive to 

be viccissi ttudes of socio-economic and political relationship 

between, among and within states. These developments call 

out for new norms of law of expropriation in accordance with 

present circumstances and the line of thought prevailing in 

the world. 

7 Oppenheim, International La!:[, H. Lauterpacht, ( ed.) 
(London, 1955r;-€dn.8, vol.l, p.352. 



CHAPTER - II 

LA'fi OF EXPROPRIATION OF FOREI~N 
PROPERTY AS IT STANDS TODAY 

"In most of the areas in which international law 

operates, uncertuinty looms large••, asserts a conterrporary 

jurist. And he adds: ''but the uncertainty in respect of 

principles governing the expropriation of alien property is 

1 more pronounced''. 

United States Supreme Court declared in 3ab~ino 

case that: 

there are few if any issues in international 
law today on which opinion seems to be so 
divided as the limitations on a state's power 
to expropriate the property of aliens.(2) 

In other words, there are, at present, no meaningful, 

precise and well set norms or standards of law of expropria-

tion of foreign property. This fact of uncertainty and inco-

nclusiveness shall be rome out by the discussion of law of 

expropriation of foreign property in this chapter. 

One of the most perplexing CJl.H~s tion posed by expropr-

iation of foreign property is the threshold inquiry; which 

----~--

1 s.c.Jain, National~zation of F9r~~n_££QQ~Y (Delhi, 
1983), p.lOS. 

2 Banco Nacional de Cuba, V.Sabbatino, 376, US 398 
{1963), I~ternational Legal Materia~, vol.2, (1963), 
pp.l009, et. seq. 
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law governs the expropriation, whether international minimum 

standard or the national standard. According to VerWey and 

Schrijver: 

In brief and at the risk of some over-generali
zation, it can be said that legal doctrine belon
ging to 'traditional' (basically pre UN era) 
international law is marked by a contradiction 
between the so-called 'international minimum 
standard', adhered to by most of western countries, 
and the 'national standard', advocated by the 
countries of Latin America and subsequently adopted 
by other developing countries. ( 3) 

Capital exporting countries of industrialized west 

insist upon international minimum standard of la\v as a well 

established principle and assert that a state cannot invoke 

its municipal legislation as a reason for nvoiding its inter-

national obligations while expropriating foreign property. 

These countries admit that a state possesses the right to 

expropriate a property belonging to foreign nationals in its 

terri tory, but it· is entitled to oo so only subject to 

conditions laid down by the minimum standard of law. 

Developing countries, on the other hand, dispute 

whether there exists any international minimum standard of law 

according to which not only it is obligatory on the. expropria-

ting state to pay compensation but that the compensation paid 

3 l"l.D.Verwey and N.J.Schrijver, "The taking of Foreign 
Property under International La\'1 : A New Legal Pers
pective?'', Netherlands Year Book of Internatiq,ngl Law, 
vol.XV, 1984, pp.6-7. 
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should be "prompt, adequate and effective'', as part of universal 

international law to be binding on all states. 

Oscar Schachter, after examining the various judicial 

decisions reached the conclusion that: 

argument that, prompt, adequate and effective 
formula is •• tradi tional 11 international law 
finds little support in state practice or 
authoritative treaties and monographs. (4) 

Similarly 'l'lol fgang Friedmann observes: 

it is nothing short of absurd to pretend that 
the pretension of the rule of 'free, prompt and 
adequate ,compensation' •••• in all circumstances 
is representative of contemporary international 
law. ( 5) 

According to S.N.Guha Roy, 

•••• law has to owe its binding character to the 
consent, either express or implied, of each 
member of the international community. The vali
dity of all rules of international law for any 
state must accordingly be tested primarily on that 
touchstone. If any particular rule does not stand 
that test, it ought to cease to be universally 
binding, though it may still be binding among some 
states because of their acceptance of it in one 
way or another. (6) 

An early decision supporting the position that a state's 

municipal law was to be applied to disputes arising from 

4 Oscar Schachter, ''Compensation for Expropriation'', ~~ 
vol.78, 1984, p.l22. 

5 Wolfgang Friedmann, "National ::Curts and the Internat
ional Legal Order 11

, Ger~Washin:aton Law Review, 
vol.S, no.34, 1960, p.443. 

6 s.N.Guha Roy, "Is the Law of Responsibility of States 
for Injuries to Aliens a part of Universal International 
Law", AJIL, vol.SS, 1961, p.867. 
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contracts between foreign investors and their host states was 

rendered by the permanent Court of Intern~tional Justice in 

the §erbian Loans case. The Court held: 

Any contract which is not a contract between 
states in their capacity as subjects of inter
national law is based on the municipal law of 
same country. (7) 

Developing countries advocate national standard as 

correct law to be applicable in case of expropriation of 

foreign property and rely upon Article 2~~c) of the 

Charter of Economic Rights and Duties of States which 

provides -

2. Each State has the right: 

(c) to nationalize, expropriate or transfer 
ownership of foreign property in which case 
appropriate compensation should be paid by 
the state adopting such measures, taking into 
account its relevant laws and regulations and 
all circumstances that the state considers 
pertinent. In any cqse where the qu~tion of 
compensation_g!ves rise to a controversy~ 
shall be settled u~ the_ domestic law of 
t~nationalizin~tate snd by i~s tribunals, 
unless it is freely and mutually agreed by 
all states concerned that other peaceful means 
be sought on the basis of the sovereign 
equality of states and in accordance with the 
principle of free choice of means. (8) 

7 "Payment of Certain Serbian Loans Issued in France", 
P.C.I.J., Ser.A, no.20, 1929. 

8 U.N~Doc.A/9631 (1974, The text of the Charter is 
reproduced in full in 14 l,Livi, 1975, p.251. 
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Visualising the difficulty of applying international 

standard to the act of expropriation, De 'Visscher observes 

that 

nationalisation is an internal measure often 
dictated by reasons that are more political 
than economic. In principle, its legality is 
not to be determined, by only international 
criterion. (9) 

Despite many efforts at international level this centro-

versy between international minimum standard and national 

standard remains unresolved till today. 

TRADITIONAL LAW OF EXPROPRIATION 
AND CHALLENGES IT FACES 

After a review of the long history of law relating to 

expropriation of alien property Professor Mann poses the 

question "Can property be expropriated at all?". He then 

himself answers that all the available evidence goes to show 

-
that at all stages of history the individual owner was liable 

to have his property taken from him. Never and nowhere was 

there any support for the propo::li tion th<Jt property could not 

in any circumstances be taken, that 'it was sacrosanct, invio-

lable. Nor is there any evidence that in reality this was 

9 De Visscher, Theory and Reali!Y in Public Internationql 
La~, trans. P.E.Corbett {Princeton, 1968), p.201. 
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ever doubted. On the contrary, the long struggle about the 

conditions of and the restrictions upon eXpropriation could 

not have occured had the right of expropriation not been 

assumed and treated as superior to right of property. 10 

Whether or not there existed, a right to expropriate 

property in the past, the right to expropriate as such is no 

longer the subject of debate. The right of the state is now 

recognized as an attribute of its sovereignty in the sense 

of the supreme power which it possesses in relation to all 

persons and things \vi thin its terri to rial jurisdiction. 

Archega points out: 

Traditional international law considered any 
interference by a state with foreign-owned 
property a violation of acquired rights, which 
were internationally protected and thus an 
international unlawful act. Today any measure 
of nationalization or expropriation constitutes 
the exercise of a sovereign right of the state 
and its consequently entirely lawful. (11) 

The United Nations General Assembly has repeatedly 

recognised this right in its various resolutions, notable 

12 among those being resolution 1803 (XVII) in Dec. 1962, 

resolution 3016 (XXJII) of Dec. 18, 1972, 13 resolution 3171 

10 

11 

12 

13 

-------
F.A.Mann, "Outlines of a History of Expropriation'', 
Law Quarterly Review, vol.75, 1959, p.l89. 

<J 

Archega in Kamal Hossain (ed.), Legal ASQ~ of~ 
New Inte~ional Economic Order-rLondon, 1980f; p.220. 

G.A.Doc. A.5344/Add.I (1962). 

12 Yl:1 226 ( 197 3) • 
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(XXVIII) of Dec 17, 1973, 14 resolution 3201 (S-VI) of Hay 9, 

15 ., 16 
1974, resolution 3202 (S-VI) of May 16, 1974, and reso-

lution 3281 (XXIX) of Dec 12, 1974. 17 

Thus in the United Nations era, the recognition of the 

principles of economic self determination and of 11permanent 

sovereignty over natural resources and wealth'' has merely 

refined, rather than modified the legal basis of right to 

expr'9priation. 

Professor Dupuy in Texas Overseas Petrole~Co/ 

Cali fomia Asiatic Oil Co Vs Libiyan Arab Republic Arbitration 

case18 acknowledges that "the right of a host state to natio-

nalize is an unquestionable rule of customary intE~rnational 

law. 

LEGAL EFFECT OF LONG TERM ECONOt-U: DEVELOPMENT 
AGREEMENT OR STABILIZATION CLAU:iE ON RIGHT TO 

EXPROPR lATE 

There is a vigorous debate going on between developing 

countries and the developed nations on the question of whether 

14 1 3 IU1 , 2 6 3 ( 19 7 4) • 

15 13 ILM I 7 4 4 ( 1 9 7 4) • 

16 13 IU1 I 7 4 4 ( 1 9 7 4 ) • 

1 7 14 II.Jvl I 2 51 ( 19 7 5) • 

18 ILR, vol.53 (1979) 1 p.389. 
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whether economic development agreements o~ stabilization 

clauses in the agreements, confer rights on alien investors 

which cannot be abrogated by the host government. It is 

argued on the other hand that the host state retains resi.dual 

sovereignty over its resources which subordinates all other 

circumstances and if a government feels it must make changes 

with respect to commitments embodied in specific arrangements, 

it can renounce its obligations. 

The question involves the status of the principle of 

permanent sovereignty over natural resources and wealth 

under international law. Has this principle developed to a 

p remptory norm of international law, so that a state can 

never be restricted in its rights to n~tionalize foreign 

property by a bilateral investment agreement 7· 

The develop'ed nations rely upon the traditional 

international law precept that international obligations 

must be kept. This principle is embodied in the United 

Nations General Assembly Resolution 1803 (XVII) 1962, which 

requires that •• foreign investment agreement freely entered 

19 
jnto by or betw~~n t~tntflR Rhnll bfl ohflP-rvei\ 1n Qood frdr.ll". 

19. G.A.Doc.A. 5344/Add. I (1962). 
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The arbitrators in the Saudi Arabia' V "-~bi~n 

American Oil Co. (Aramco) held that "nothing can prevent 

a state, in the exercise of its sovereignty, from binding 

itself, irrevocably by the provisions of a concession and 

from granting to the concessionaire irretractable rights. 

Such right have the character of acquired rights ----. 

The restrictions of its powers, which a state accepts by 

contract: are a manifestation of its sovereignty and states 

are bound to fulfil their obligations to the same extent as 

private persons. The principle of respect for acquired 

rights prevents the state from derogating from this 

undertaking ... 20 

In Reverse Copper Arbitration case where the Jamaican 

government enacted a legislation which revoked certain 

bauxite mining concessions granted to Reverse Copper and 

Brass with whom it concluded an investment agreement in 

1967, the arbitral tribunal regarded long-term economic 

development agreements as sui generis and held that "while 

not made between governments and therefore wholly interna

tional, are basically international in that they are entered 

into as part of contemporary international process of 

economic development. The 1967 Agreement falls within this 

category of a long term development agreement and ••• principle 

of public international law apply to it insofar as the 

government party is concerned ••• ~The question of breach by 

20. lUi, Vol.27 (1958), pp.117, 168. 
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such party cannot be determined solelY,fY municipal 

law •••• L=!/t would be contrary to well established 

principle of international law to leave the question 

of state responsibility to the alien party to the 

determination by that state as what it lawfully could 

or coulc. not do. Parliamentary supremacy and state 

sovereignty cannot •• obe the decisive criteria where the 

contract involved is international in nature and falls 

within category of long term economic development 

21 
agreement". 

Thus the, Reverse Copper decision follows the 

exception put forward in the Aramco arbitration for long 

term economic development agreements, and expresses only 

the view of developed states. 

But in Texaco V .Libya Arbitration case the view was 

expressed · that the principle of permanent sovereignty 

over natural resources precludes a state from divesting 

itself of its sovereign rights over its natural resources 

or 'alienating its sovereignty over them, but that a state 

may by agreement accept a partial limitation of the 

exercise of its sovereignty in respect of certain resources 

in particular areas for a specified period of time. The 

result is that a state cannot invoke its sovereignty to 

21. IU1, vol.17 (1978), pp.l321, 1331. 
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disregard commitment freely undertaken through the 

exercise of the same sovereignty and cannot, through 

measures belonging to its internal order, make null and 

void the rights of the contracting party which has 

22 performed its various obligations under the contract. •• 

Garica Amador observes that ''if the nationalization 

measure is in violation of a treaty obligation or of a 

special arrangement between the government and foreigners, 

or of a recognized principle of public international law, 

the measures then become perse a tortious act which involves 

state responsibility, a principle confirmed in recent draft 

conventions". 
23 

According to Verwey and 3chrijver, the exercise of the 

right to nationalization· will be invalid if the taking of 

foreign property is contrary to a treaty or contract, which 

provides for 'stabilization clauses' or unassailability 

clause : Violation of the contractual guarantee provided for 

in a ~reaty or concession (notably in the form of stabili

zation clauses) amounts to violation of international law. 

22. rg, vol. 53 (1979), pp. 389, 475. 

23. Report by the Special Rapporteur, P$C.Garcia Amador 
on International Responsibility, especially the Fourth 
Report 1959; International Law 2ommission Yearbook, 
UN Doc.A/CN.4/125. --- -----
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Commenting on the principle of permanent sovereignty . \ 
over Natural Resources and wealth, they observe that 

11 the term 'permanent' is not meant to serve as a 'blank 

cheque' for unobstructed taking, whatever agreements 

d . h l u24 freely entere 1.nto may s ow to t1e contrary. 

The developing countries, on the other hand, 

committed to re-distribution of the Horld's wealth, 

declare their continuing sovereignty over their natural 

resources and assert their authority to amend or nullify 

long term e.conomic development agreement. These countries, 

·.vhile not denying the general duty of all states to fulfil 

their obli-;Jations in good faith, take the position that 

the law governing long-term economic development agreements 

must be the municipal law of the host state. These countries 

argue that investment agreements are not international 

agreements since these are not concluded between states, 

such agreements do not have international status because 

private companies are not subjects of international law, 

and, therefore, these are governed by the cbmestic law of 

the state concerned. This position was justified by the 

International Court of Justice in the 1!:lglo lfQI!.i~ill. case 

where the court did not accept the view that a. concessionary 

24. vl.D.Verwey and N.J.Sd<rijver, 11 'rhe Taking of Foreign 
property under International Law : A New Leg<1.l 
Perspective?M, Netherl~nds Yearbook of InternatiQDAl 
Law, vol.XV (19845, p.75. 
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contract signed bet'ween a government and.,a foreign private 

corporation could be considered to be an International 

25 
Treaty. 

Arechega rules out that contracts containing a 

stabilization clause are not subject to the law of the 

contracting state but to international law; because he 

believes that there is no international law of contracts 

and argues further that, even if it were so, international 

law contains the fundamental and overriding principle of 
. ?6 

permanent sovereignty over Natural Resources and wealth.-

Reacting to stipulation inserted into contracts of 

this type providing that they would be governed by inter

national law or by the general principles of international, 

designed to make the contract escape from the municipal 

law of the host state, thus obtaining a sort of indirect 

or disguised stabilization clause, Arechaga holds that such 

stipulation does not achieve the function of a real 

stabilization clause because international law does not 

forbid a nationalization, nor does it the result in the 

25. ~Reports (1952), p.112. 

26. Eduardo Jumenez de Arechaga, 11 Application o E the 
Rules of State Responsibility for the Nationalisation 
of e'oreign owned property", in Kamal Hossain (ed.), 
Legal Aspects of the New International Economic Ord~ 
lNew York, 1980), p.230. 
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cancellation of the contract, provided appropriate . \ 
compensation is paid. He also considers it unnecessary 

because international law is al•11ays applicable to the 

situation resulting from the cancellation of the contract 

or the nationalisation of the entPrprise without appropriate 

compensation. To reach that resul't it is not necessary to 

stipulate that the contract will be governed by international 

law. It is not the contract as such, but the stipul:Jtion 

as a whole which is governed by international law, whether 

or not the parties have so stipulated. 
27 

The next question is, whether a government can bind 

itself not to nationalize or change the terms of concession 

contract in such economic development agreements so as to 

~ose such right by an express undertaking. According to 

M.Sornarajah, "it is inconsistent with the theory of state 

sovereignty to argue that a government can bind a state in 

perpetuity by giving guarantees to an alien. dere there 

such a rule, future action consistent with national interest 

would be fettered indefinitely. A government must be held 

incapable of acting against the future common good of its 

28 
people. 

27. 

28. 

Ibid. I p. 230. 

M. Sornarajah, '':::Ompensation for Exproptl;tior:;.~The 
Emergence of New Standard::;'', "Journal of: V'lorld Trade 
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., 
A view that stabilization clauses deprive the host 

state of· the power to put an end to the concession except 

with the private party's concern runs counter to the 

fundamental concept and purpose of the principle of 

permanent sovereignty over natural resources and wealth 

proclaimed in the charter and in other General As~embly 

resolutions. Arechaga considers the right to nationalize a 

corollary of the principle of permanent sovereignty over 

natural resources and describes it as a 11 legal capacity" 

which cannot be lost:.. He observes: 11 contemporary inter-

national law recognizes the right of every state to 

nationalize foreign owned property, even if a predecessor 

state or a previous government engaged itself, by treaty or 

b t t t to do So •
.. 29 

y con rae , no 

Ian Brownlie states that the proposition that an 

express provision of a concession agreement not to 

expropriate operates to divest the state of the right to 

expropriate 11 almost certainly does not represent the positive 

1 
,.30 

aw. 

29. Jimenez de Arechaga, "International Law in the Part 
Third of a Century'', Recueil des Cours, vol. I 
(1978-I), p.297. 

30. Ian Brownlie, "Legal Status of Natural Resources in 
International Law (Some Aspects) ••, Recueil des ~' 
vol. I ( 1979), p. 26 2. 
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Subrata Roy Chowdhury concludes th&t the principle 

0 f permanent sovereignty over natural resources, emanating 

as it does from the juscogens principle of self-determi-

nation, is a fundamental principles of contemporury 

international law and is applicable in principle to 

economic development agreements and investment treaties. 

If a particular treaty or a particular provision therein, 

including stabilization or immutability clauses, amount to 

an alienation of sovereignty, it should be held that the 

particular agreement or treaty or particular offending 

provisions are ultravires the juscogens principle of 

' 31 
permanent sovereignty over natural resources. 

The report of the Australian Branch of the International 

Law Association, prepared by David Flint, concludes that 

economic development agreements by their very nature cannot 

reali stical.ly be seen to be immutable. After exrtmining the 

respective vie·ws of Prof. '/'Jeil Verwey and Judge Arechaga on 

the effect of stabilization clauses in municipal law and 

international law,. the report observes : 

31. Kamal Hossain and Subrata Roy ~howdhury, Permsnent 
So~eignty_Qyer Natural Resources in International 
Law: Principle and Practice, (London, 1984), p.S7. 
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Perhaps the advantage of stabilization clause is 
there~re political or moral rather than legal. 
~hile the stabilization clause will be of little 
effect in municipal law, at least in England and 
Australian municipal law, it is hard to see that 
it could have any greater effect in international 
law unless the contract itself can be said to be 
subject to a non-state legal systems our evaluation 
of .arguments in support of such delocalization of 
economic dev~lopment agreements suggests. that this is 
unlikely, or that even if it occurs, such agreements 
are not immutable. 32 . 

The principle of perrnanent sovereignty over naturul 

resources it is submitted has now become a rule of customary 

international law. The concP-pt of sovereignty is to 

establish the competence of a state to exercise its 

sovereignty in respect Qf its natural resources at any 

time. l.t me~.ns that a state has unfettered right of 

expropria~ion at any time. International law will not 

recognise the fettering of sovereignty of a state in this 

regard, perhaps except under a treaty between states. 

It is submitted that the effect of the economic 

development agreements or stabilisation clause is not to· 

fetter the ability of the host state to expropriate but 

1 t does mean that any expropriation being a breach of the 

international contract will cost the host state more. To put 

32. Davj.c r.'lint, "Foreign Investment and the New Internatio
n;·,.:. tconomic Order'', in Kamal Hossain and Subrata Roy 
Chowdhr.y (ery~.). ~rmanent Sovereignty Over Natur~l 
Re·;~:_~n IryteF_nS!ti.onaJ. Law : E!.!n.Ciples and Practices 
TLO'ndo1', 1984) , p. 180. 
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in the words of Arech<'lga, "thi::J does not mean that such 

stabilization clauses have no legal effect and may be 

considered as unwritten. An anticipated cancellation in 

violation of a contractual stipulation of such a nature 

would give rise to special right to compensation: the 

amount of inc~imni ty would have to be much highEr than in a 

33 
normal ca~e. •• 

In the light of the. above discussion, it is submi tt_ed 

that neither the bilateral treaties in corporating 

inves~ent protection clauses, enforcing traditional 

standards of law of expropriation represent present 

customary law of expropriation nor do these· clauses negate 

t~e effect of the Article 2 (2) C of the ~RDS as opinojusis 

of the majority of international community today. 

Although the sovereign right of a state to expropriate 

alien property has been well· established, whether this 
I 

right is subject to any limitation and, if so, what limitations, 

has been a subject of great controversy. According to 

traditional international law, an expropriation to be valid 

should be for a public purpose, non-discriminatory and 

preceeded. by "prompt, adequate and effective" compensation. 

33. Archega, n. 26, p. 230. 
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In the traditional view right to expropriate foreign 

property is qualified to the extent that the property has 

to be taken for a public purpose or in public interest. 

Several publicists have emphasised that expropriation finds 

its juridical basis in the general welfare of the community. 

The very basis of an expropriatory measure is said to 

reside in public purpose. However, the views of publicists 

are divided even on the very existence and desirability of 

this doctrine, a.s well as its scope. 

According to Gillan tlhite, in absence of any other 

element of illegality, the mere lack of public utility 

34 motive will not render an expropriation illegal. Baode 

believes that public utility or public interest is not to 
3 r., 

be treated as a limitation but a purported authorisation. -

This division of publicists opinion is also reflected 

in the nationalizations of oil concessions by Libya, in 

which tribunals faced the question as to the relevance of 

motives in determining the validity of the Liby'an nationali-

zations. 

34. Gillian ·~hite, Nationaliz~tion of Poreign Pro2erty 
(Londo"', 19 61) , p. 146. 

35. Baade in R.;;).Miller and R.:..i • .Jtdnger (eds.), ~Y.Q 
Q.!L.~?<J2r2Qtlation.:L {Ohio ..itate University Press, 1967), 
p.~3. 
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that "it must regard the Libyan government as having acted 

in accordance with the sovereign apprecL1tion of the 

national interest" and declined to go into motives of the 

Libyan government's actions. 

In B.P.E&>loration Co case
37 

the sole arbitrator 

LagE:>rgren, took a different view and held that Libya's 

action was prorrptE>d by "purely extraneous political reasons 

and, being arbitrary and discriminatory, violated public 

international law". 

38 In the LlAMCO case, the tribunal expressed the view 

that "public utility principle is not a necessary requisite 

for the le·gality of an nationalization!' 

Burns H.,..,eston is of the view that "although early 

declared by Grotius as a limitation upon a sovereign's 

power of eminent domain and while understandably incorporated 

into many domestic systems to protect against executive and 

1 egi slative abuse, the doctrine has found scant support in 

36. 1U1, vol. 17, ( 1978) , p. 25. 

37. lLR, vol..53, (1979), p.329. 

3R. lLR, vol. 20 ( 1981), p. 58. 
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practice as a "rule" of international law whose violation 

independently engages international responsibility. 

Research has yet to reveal any international legal 

dispute that has turned on the public purpose issue alone". 39 

Summarising the position, an American official 

publication declared 

"Although the requirement that the taking of an 
alien's property be for a public purpose or be 
based on reasons of public necessity or public 
utility- is frequently mentioned in international 
adjudications and the works of text writers, there 
is little authority in international law establishing 
any useful criteria by which a state's own determi
nation of public purpose can be questioned. There 
appear to be few, if any, cases in which a taking 
has been held unlawful under international law on 
the sole and specific ground that it was not for a 
public purpose."40 

In 1962, the General Assembly of United Nations 

recognised the doctrine of public purpose in its resolution 

1803 (XVII) on Permanent Sovereignty over Natural Resources 

41 
and Wealth paragraph four of which stipulates: ''Nationali-

zation, expropriation or requistioning shall be based on 

39. Burns H • ...Veston, "the ::harter of Economic Rights and 
OutlF<fi of :3tc;tes nnn the Depr.iv.1tlon of For.elqn-Owned 
·l'lealth 11

, ~~.l.L'- vol.75 (1981} ,pp.439-440. 

40. Restatement (second) of Foreign Relations Law of the 
United States 185, comment b, at 553 (1965). 

41. G.A.Res. 1803 (XVII), n.l2. 
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grounds o:t reasons of public utility, security or the 

national interests which are recognised as overriding 

i 
.4-~ 

purely individual or private nterests •••• ' 

However, Article 2, par2graph 2(c} of the :harter of 

Economic Rights and Duties of States
42 

which talks of right 

of expropriation or nationalization, omits mention of the 

'public purpose' doctrine i.e. the contention that foreign 

property, rights and interests can't be "taken" except for 

reasons of public necessity or utility. ·~estern efforts 

aimed at ensuring reference to "public purpose" in the 

43 
CEROs were defeated. 

Various terms may be used by the state to denote the 

same purpose such as 'public purpose', 'public utility', 

• public necessity! even 'vi tal necessity'. However, it is 

difficult to specify their exact scope and nature. Proper 

scope of the 'public purpose' doctrine is obscure in the 

international juristic opinion. A generally recognised 

definition of 'public purpose' does not exist. 

42. GoA.Res. 3281 (XXIX), UN GAOR, Supp. (No.31) p.S07 
UN Doc. A,/9631 (1974). The text of the ChnrtE>r is 
reproduced in full in 69. A.J.I.L. (1975),p.484 and 
14 I.L.M. (1975),p.251. 

43. See the relevant 14 power amendment, UN Doc. AjC:., 
2/L, 1404. 
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Amir Rafat is of the opinion that, ''As long as the 

international community remains composed of states with 

social systems so divergent from one another as they appear 

to be at the present time, one can't hope for the emergence 

of an internationally agreed upon definition of public 

utility". 
44 

Keeping in view the lack of clear cut meaning and 

scope of 'public purpose' doctrine, ultimately it is the 

expropriating state which judges the public purpose or 

utility of a particular wealth deprivation according to 

municipal law. Garcia-Amador, who was a special 

Rapporteur of International Law Corrrnission on 'State 
• 

Responsibility• says,'' ••••• the discretionary powers of 

the state in the matter are in practice unlimited, provided 

that the latter view is understood to mean only that it is 

for municipal 'law, and not for international law, to define 

in each case the 'public interest' or other motive, or 

purpose of the like character which justifies expropriation~~ 

44. 

45. 

Amir Rafat, "Applicability of the Public Purpose 
Principle to cases arising under International Law 
From the Expropriation of Alien Property'', .!:In.Jyersity 
of Detroit Law Jo'lJr.!lal, vol.43, (Detroit), 1965-66, 
p. 401. 

x~ ~ok of t~International Law Comnission (New York) I 

vol.2 1959);p.16. 
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Even though there are difficulties\in laying down 

objective criteria for determining whether property 

of an alien has been expropriated for public purpose 

or not, two observations can be made with certainty. 

~irist, even in its most moderate form, the 'public 

utility' or public interest phrase, the requirement 

implies that the taking of foreign property must be in the 

public socio-economic interest. Secondly, the public 

utility must be of an economic not of a purely or even 

predominantly political nature. 

Non Discrimination 

The principle of non-discrimination in expro

priation of property has always been considered as a 

substantial part and legal requirement of the 

• international minimum st'andard', expounded by western 

jurists and insisted upon by their countries. 

The basic question is, does this term refer to 

thp relationship between nationals and foreigners, or 

to that between foreigners only~ or to both 7 Under 

traditional international law, uJ.scrlmlnatioll butlt 

between nationals and aliens, as well as aliens inter se, 

is suppOsed to be prohibited. 
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In several of its judgements the Permanent Court 

of I~rnational Justice regarded as unlawful discrimi-

46 nations between nationals of different countries. 

The Court reaffirmed this conception in the g~ 

:hinn case (1934), holding that : "The form of discri-

mination which is forbidden is therefore discrimination 

based upon nationality and involving differential treat-

ment.by reason of this ·nationality as between persons 

47 . belonging to different national groups. 11 

Official reactions and western writings about 

expropriations of a clearly discriminatory nature like 

the exclusive taking of Dutch owned enterprises by 

Indonesia in 1958,
48 

the selective taking of all property 

in which American nationals had an interest by Cuba in 

46. ~:.I.J.Series, A No.7, p.22; Series A, No.9,p.27. 

47. P.C.I.J. Series A/B, No.63, p.87 

4R. See the Netherlands Note of 18 Dec 1959 regarding 
Nationalizati.on of Dutch Owned Enterprises, 
A.I.J.L, vo1.54 (1960) ,pp.485-487,489. 
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1960 1

49 or the selective nationalization of British 

' 50 
and American oil interest by Libya in 1971 and 1973 1 

le~ve no do~bt that discrimination as between foreigners 

is considered to be forbidden. 

As far as discrimination between foreigners and 

n~tionals is concerned, the developing countries are not 

prepared to accept an obligation to guarantee the same 

E:conomic rights to non-nationals as they confer on their 

nationals. 

In certain situations ap~lication of the rule of 

non-discrimination may virtually deny a state· the right 

to expropriate. For example, Kenneth L.Karst observes 

that "when a given form of property is largely in the 

hands of foreign owners, a strict application of the non-

49. Nationalization Law No.851 of 6 July 1960 authorised 
11 the nationalization through expropriation of the 
properties or concerns belonging to natural or 
juridical persons, nationals of the U3A or the 
concErns in which said persons have a majority 
interest or participation" (text in A.J.I.L .• vol.55 
(1961), p.823). The U3 Government rejected the law 
as being "in its essence discriminatory between 
foreigners'' and, therefore, contrary to standard of 
internAtional law and \vas supported by the US District 
:ourt of: New York in its dcci.sion on the f3unco 
Nacional De ·:ubo vs 3abbatino case (text in A.J.I.L., 
vol.55 (1961), p.745. -------

50. I.L.M. 1 vol.XIII (1974) 1 pp. 769, 777. 
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discrimination principle would effectively prevent the ., 

.. s1 
taking of the property ••• 

According to Gillan dhite, "(t}here is as yet no 

rule of international law which provides that a state is 

guilty of illegal discrimination if it nationalises alien 

property in a field \..rhere there are no national interests 

52 
capable of being affected.M 

In Baade's words : 

"ffi_lational izations in many underdeveloped countries 
\vi th few major natural resources tend to be 
discriminatory by the mere force of circumstances, 
because the natural resource that is nationalized 
is exclusively in the control of enterprises 
belonging to one foreign power, mostly the former 
colonial power ••••• If it is urged that even such 
discrimination are to be proscribed, the m,r:;ose of 
the asserted rule becomes clear··. It is not envisaged 
as an enumeration of the conditions of the legality 
of nationalizations, but as an attempt to insulate one 
of the most important areas of international 
investment from nationalization completely. It is in 
other words an attempt to substitute the restrictions 
of international law for the restraints previously 
imposed by colonialism and gunboat diplomacy ... 53 

-------
51. 

52. 

53. 

Kenneth L.Karst in Miller and Stanger (ed.), 
Essays ~n ExproRriation (Ohio State University 
Press, 1967), pp.79-80. 

G.~hite, Nationalization of 7oreiqn ~rop~rty 
(London, 196Tf7. p.144. 

Baade in N.51, pp.24-25. 
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The Developing countries are no lo~ger prepared 

to accept formulations which either explicitly or 

i mpl ici tly pro hibi te discrimination bet·ween nationals 

and foreigners. Arti~le 2, paragraph 2(c) of the 

Charter of Economic Rights and Duties of States, which 

provides each state the right to nationalize, expropriate 

or transfer ownership of foreign property disregards the 

principle of 'non discrimination'. Article 2(2) (c), by 

referring only to 'foreign' property implicitly authorizes 

a state to exempt its own nationals from wealth deprivation 

measures. To the contrary, the right to practice such 

discrimination was inserted in the New International Economic 

Order Declaration, 54 where it is said that ~each state is 

entitled to •••• the right of national,ization or transfer of 

ownership to its nationals (para 4.c). 

In view of discussion above, there is substantial 

need for objective reappraisal of the doctrine of alien 

non-discrimination against aliens as espoused in 

traditional law. 

54. G.A.Res. 3281 (XXIX), UNGAOR supp. {No.31), 50 
UN Doc. A/96 31 ( 197 4) • 
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PROMPT, ADEQUATE AND EFFE.:TIVE COHPEN.SATION 

Traditional international law requires that when 

alien property is expropriated "prompt adequate and 

effective'' compensation ought to be paid by the expro

priating state. Sometimes this compensation formula 

also known as classical formula is expressed in terms 

of "full, prompt and effective or ''due-prompt and 

effective" compensation. According to the traditional 

law if a expropriating state fails to meet the requirement 

of ''prompt, adequate and effective'' :::ompensation, it does 

so in violation of minimum standards of law. 

Although the traditional compensation formula has 

been advocated for so long, it still remains indeterminate 

as to its content and scope. There is no unanimity even 

among the western publicists as to the substance of the 

"prompt adequate and effective" compensation formula. 'rhere 

is, in short, a dearth of enlightenment about the way in 

which the generally accepted but ambigous "prompt, adequate 

and effective" compensation rule is to be given practical 

meaning. 

Prompt Compensstion 

The term "prompt" compensation refers to the time of 

payment of compensation for expropriation of foreign property. 

According to traditional claims both, the arrount of 
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compensation should be assessed and pa~ent made at the 

time of, or even prior to the act of dispossession. But 

this meaning of 'prompt' compensation is not accepted by 

many publicists. ln this connection Schwarzenberger 

observes that ''in equity prompt compensation does not mean / 

immediate compensation. It means compensation after a 

reasonable interval of discussion on all the relevant 

aspects of expropriation''. 
55 

According to Rosalyn Higgins, 

the requirement of promptness is imprecise and has to be 

interpreted in the light of the facts. 3he points out that 

international tribunals have declined to interpret it to 

i t b f th .... 1 f i t. 56 mean pr or o or e ore e ac~ua act o expropr a 1on. 

Freidman observes that the writers favouring payment of 

compensa~ion prior to expropriation are influenced by 

municipal law provisions and that there is no conclusive 

57 
precedent or author! ty for this requirement. 

Moreover, maintenance of such a rigid formula is not 

in accordance with actual state practice. According to Jain, 

"the rule concerning 'prompt' payment of compensation is 

55. 

56. 

57. 

G.Schwarzeuberger, Foreigf_lnvestments and Inter
n2iional Law (London, 1969 , p.11. 

Rosalyn Higgins, ~nflict 9f Interests (London, 1965), , 
p.57. 

S.Freidman, Exprogriation in International Law 
(London, 1953), p. 218. 
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observed more in breach and does not have much support 

in state practice''. 
58 

The experts with s~ecial knowledge 

on the problem of compensation observe thus: ''Historic 

practice ••••• seriously challenges theories of immediate 

or prior payment, emphasizing instead the deferred 

59 
character of compensation". Muller is also of the view 

that generally, the compensation is not paid in full 

directly after the taking, especially when a broad 

programme for nationalization is undertaken, it is undesi-

rable for the nationalising stcte to pay enormous amounts 

60 at once. 

In the case of lump sum settlements a comprehensive 

study of 139 agreements concluded during the period 

1946-1971, revealed that the average period elapsing between 

the act of taking and the conclusion of a settlement agree

ment v1as about 15 years. 
61 

The obvious conclusion is that 

requirement of payment of compensation before or at the 

time of expropriation of foreign property was not followed. 

-----·------------
58. 

59. 

60. 

61. 

See A.Drueker, ''The Nationalization <i United Nations 
Property in Europe'', Transactions of the Grotius 
Society (London) ,vol. 36 ( 1951) ,p.lOO; Gillian .-ihite, 
Nationalization ofForeign Property (London,l961) ,p.202 

Martin H.Muller, "~mpensation for Nationalization: A 
North South Dialogue", Columbia Journal of Tra.ns~ional 
Law,voL19 (1981},p.48. 

See Lillich and Westen, International Claims: Their 
3_§~tlement~Lumpsum Agreeme_nts (·.:halottesville, 1975), 
P e 210 • 



39 

Verwey and Schrijver point out th~t significantly, 

the traditional formula ''without delay" has often been 

replacPd by "without undue delay", a development exemplified 

by the explicit insertion of the l~tter phrase in 1962 and 

196 7 in the o. E. c. D. Draft ·:onvention on the Protection of 

foreign Proper~ and into 68 bilateral investment protection 

62 
treaties concluded upto 1983". The usual assumption today 

is that the taking government should both assess and pay 

the compensation "within a reasonable period 11 after the 

act of taking". 
63 

The meaning of the phrase 'prompt' is hard to specify 

in concrete terms, since its concrete meaning depends on 

the particular circumstances of each case of expropriation. 

j The International Law ::ommission observes : .. It is clear 

th,-,t the time limit for the payment of the agreed compensatior. 

necessarily depends on the circumstances in each case and in 

particular on the expropriatory state's resources and actual 

abili t;r to pay. Even in the case of 'partial' compensation 

VPry few states have in practice been in a sufficient strong 

economic and financial position to be able to pay the agreed 

62. tJ. D. Vervtey and N.J. Schrijver, "The Taking of E'oreign 
Property under International Law: A New Legal Perspec
tive?", Netherlands Yearbook of International Law, 
(The Haguef;vol.XV (19B4);p.l8. 

~. 63. :.F.Amersinghe, Stat§ Responsibility for Injuries~ 
Al i £D.§. ( 0 x ford, 19 6 75 , p • 16 2 • 
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compensation immedi ntely and i.n 6Jll ... 

40 

Thus, it is no longer valid th<'lt payment of compen

sation should be made prior or at the time of expropriation 

as might hnve been required by the traditional law,if at 

a.ll, but. it depends on various factors and circumstances 

which determine the time of payment of compensation. However, 

it is submitted that p~yment of compensation should be made 

within reasonable time. Though no well set time limit can 

be laid down, it has to be reasonable keeping in view all 

the circumstances. 

"In the familiar formula "prompt, adequate and 

effective compensation'', the concepts of 'prompt' a.nd 

effective are difficult enough to elaborate, but the term 

''adequate", standing by itself, is only a feeble flame in 

the prevailing darkness. It is one of the conventions of 

iri~rnational life that "adequate" is taken to represent a 

demand for 11 full 11 compensation or compensation in terms of 

''fair market value". 
65 

"Full"~ ''fair", "reasonable" or 11 just" compensation 

are regarded as equivalent to ''adt?quate'' compensation and 

h~s been used interchangeably in pr~ctice. For instance, 

64. Yearbook of International Law :ommission, vol. 2, 
{1959), p.22;UN Q:)c.Aj·:, 4/llq. 

65. R.R.Baxter in Forward to Richard B.Lillich, The 
y~u~tiQn of Nationalized Property in International 
Law eri.), vol.ll (Cherlottesville, 1973),pp.(vii), 
~viii). 
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Schwarzenberger states that the difference between the 

terms "full" and "adequate~ compensation is merely one 

66 
between sync nyms. 

The traditional United States view as to what 

constitutes 'adequate' compe_nsation is found in the 

Harvard Draft 2onvention on the Law of 'rreaties, Article 

10 of the Draft :Ovenant which interalia provides that a 

taking is wrongful if not accompanied by (b) just compen-

sation in terms of their fair market value of the property 

or of the use thereof unaffected by this or other takings or 

by conduct attributable to the state and designed to depress 

the value of the property in anticip,~tion of the taking : or 

(c) if no fair market value exists, just compensation in 

67 terms of the fair value of such property or use thereof~. 

United States government has consistently maintained that 

the "foreign investors are entitled to the fair market value 

of their interests''. 
68 

In a recent policy statement, section 

712 of the draft article of the American Law Institute's 

66. G.Schwarzenberger, Foreign Investments and Inter
national Law (London, 1969) ,p.lO. 

67. Harvard Draft ~onvention reprinted in Sohn and Baxter 
Responsibility of 3ta·tes fr c- Injuries (to the Economic 
Interest of Aliens, A.·L I...1·, val. 55 1961) ,pp. 545-553. 

68. United States Policy on Foreign Investment and 
Nationalization Restated, Dpc.30,1975, reprinted in 
74, Deptt. of St. Bull (No.910), 1976,p.l38. 
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Restatement of the Foreign Relations Law of the United .:itates 

(Revised) provides that •• LV state is responsible under 

international law for injury resulting from (1) a taking by 

the state of the property of a national of another state •• 

69 
when provision is not made for just compensation. 11 In the 

comments that follow this section, the draft Restatement 

refers to the principle of sec.tion 712 as an expression of 

70 
the traditional rule o~ expropriation. The comments also 

acknowledge that the United States consistently maintained 

that 11 just compensation•• means prompt, adeqt1ate and effective 
. 71 
compensation which means • fair market value O·f the property'. 

In a number of treaties of friendship, commerce, as well 

as in bilateral investment agreements, industrialized countrie~ 

have followed the concept of "adequate .. compensation to mean 

the payment of ''fair market value••. h"'or instance, a 1975 

agreement for promotion and protection of investments, between 

Britain and Egypt stipulatesa •• Investment shall not be 

nationalized, •••• except for public purpose ••• ~ .and aqainst 

prompt, adequate and effective compensation. Such compen-

sation shall amount to the market value of the investment 

69. Restatement of the Foreign Relations Law of the United 
States (Revised) 712 (Tent. Draft No.3, 1982). 

70. Ibid Comment (a} 

71. Ibid :Omment (e) 
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expropriated ••• 
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The OECD Qraft ·:Onvention on..J::..b.§ Protection of 

Foreign Property of Oct 1967
73 

requires the nationalizing 

state to pay "just" compensation which will represent the 

74 
''genuine value" of the property affected. In a comment 

accompanying the text it is explained that this would mean 

that the fair market value should be paid. 75 

Thus, 'adequate' compensation generally implies at the 

full market value of the property. 

However, the traditional claim that the full market 

value must be paid under all circumstances nowadays meets 

with widespread opposition. It is recognised in particular 

that this demand has become incompatable with the development 

process in the Third N0rld countries, since it would make the 

taking of foreign property by most of them virtually impossi-

ble,thereby frustrating the process of socio-economic 

transformation served by the taking measure. Muller observes 

in this regard : 

-----------
72. ICC, Bilateral Treaties for lnt:s:'national Investment 

( 1980) ,pp. 32-33. 

7 3. OECD Draft ·:onvention on the Protection of Foreign 
Property (1967), reprinted in lLM, vol.7 (1968) ,p.117. 

74. Ibid, Art 3(111) at 124. 

75. Ibid, ::;orrrnent 9(b) at 127. 
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~Nationalization often occur when less Developing 
countries decide to make fundamental changes in 
their socio-economic system. These 'sweeping changes 
are introduced to further development goals and to 
attain control over vital and strategic industries. 
A duty to pay the full market value for the nationalized 
properties, would effectively block them from 
exercising their sovereign and legitimate rights to 
reorganize their own economic system. 76 

Alexelord and 3aul Mendloritz warn that "attempt ·to 

reinforce a full value compensation norm is apt to generate 

underdeveloped nations contempt for international law and 

thus weaken further the fragile net of order to which the 

b 
,, 77 

law contri utes • 

It is sometimes asserted that not only the value of. 

the property of the dispossessed persons, but also the 

interest on this sum should be taken into account in the 

determination of what is adequate. Lissitzyn points out 

that there is tendency in the west to recognize that the 

formula may be unrealistic in many situations and that it 

may have to be replaced by a more flexible test, such as 

reasonable compensaton, the latter being determined in the 

light of several relevant factors other than the full value 

78 
of the property. 

76. Martin H.Muller, ":.::Ompensation for Nationalization: 
A North South Dialogue", ..:olumbia Journal of Trans 
national Law, vol.19 (198~p.45. --

7 7. Axelo rd and Saw Mendlori tz, "Expropriation and 
Underdeveloped Nations: The Analogy of US Consti tu
tional Law", in Miller Jtanger (eds), Essays on 
Expropriation {Ohio State University Press, 196 7) , p. 138. 

78. 0. J. Lissi tzyn, Inte'rnat.ional Law Today and Torrorrow 
(New York, 1965) ,p.85. 
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Several western authors now recommerld that factors 

like the exp~~ency and socio-economic necessity of the 

expropriating state and the financial capacity of the 

taking state to pay compensation should be considered in 

the assessment of 'adequate' or 'just• compensation. 

Garcia Amador is of the view that " (I) n determining 

the arrount of compensation to be paid it is necessary to 

take into account equitable, practical, technical and 

political considerations as well as juridical concerns. The 

argument of impossibility to pay is of great importance here 

if one desires to remain consistent with the idea which 

legitimates the institution of expropriation in general-

namely that private interests, national or foreign must yield 

to the interest of the community. It could be unjust to 

deprive these less wealthy developing countries of the power 

to directly exploit their natural resources and public services, 

industries or other undertakings established in their 

79 terri tory just because of their inability to pay compensation. 

Norman Gfrvan, who is viewed as an advocate for the less-

developed countries, lists a number of deductions which, he 

79. Garcia Amador, 11 The Proposed New International Economic 
Order: A New Approach to the Law ~ncerning Nationali
zation and ·::Ompensation", University qf Miami Journal 
Q..f_International Law, vol.l2, (1980), pp.l, 49. 
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feels, these countries are entitled to make before 

determining their "net liability•• after nationaliZ<1tion •. 

These deductions include (a) direct liabilities due to the 

community for historical expropriation and exploitation ; 

(b) unpaid taxes due to a variety of questionable fi na:<c ial 

practices ; (c) economic rent due to the state as represented 

by excess profits (d) employee benefits owed or owable ; 

and (e) compensa:ton for environmental damage. 80 

The first deduction would affect companies \vhich O\ve 

thPir origins directly to colonial occupation and conquests ••• 

at1d having reaped large profits over a long period of time. 

Deduction (b) alludes to the practice of 11 ·transfer-pricing" 

by multi Nr~tional CorporAtions in order to escape taxes. The 

third category of deductions include profits made in excess of 

a ''reasonable" rate of return. 

The right of a taking government to deduct excess profits 

was first practised by Chile w.ith respect to the major copper 

mining enterprises and the Andean mining company, 81 followed 

82 
by Libya with respect to Bunket Hunt and by Kuwait with 

90. Norman Girvan, "Expropriating the Expropri:3tors: ::::Ompen
sation Criteria from a Third '~orld view point" in Lillich 
The valuation of Nat~onalized ~roperty ~n Intern~~Qa~ 
Law {ed), vol. II I, {Charlottesville, 1973)·,pp.149-l73. 

81. See :hilie' s Decree No.92 concerning Excess Profits of 
2opper Companies of 28 3ept 1971; IU~, vol.XIV (1975), 
p. 98 3. 

82. See Law No.42 to June 1973, IU1, vol.XII (1974) ,pp.58-59. 
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respect to Aminoil (following an arbitral, award). In 

arbitration between Kuwait and the American Independent 

Oil Co, tribunal concluded that, "the total due must consist 

of the sum of the profits received by the company in excess 

of what would have constituted a reasonable rate of return, 

after taking into account of its operating conditions, such 

a rate of return having al·ways been the basis of its position 

and legitimate expectations at this time. ••83 

Komal !-bssain and 3ubroto Roy Chowdhry argue : 

"the guidelines for the formulations of pertinent 
circumstances must be found within the parameters of 
the concept that nationalization is a legitimate 
exercise of the right of permanent sovereignty on 
'the one hand, and the obligation of equitable 
restitution on the other. Thus it has been suggested 
that the following circumstances should be considered 
as pertinent: {1) the host state's financial capacity 
to pay; (2) the period during which the nationalized 
undertaking has exploited the resources; (3) whether 
or not it has recovered its initial investment; (4) 
whether or not profits received have been excessive; 
(5) whether or not there has been any undue enrichment 
as a result of a colonial situation; (6) the contribu
tion of the nationalized undertaking to the economic and 
social development of the host country; (7) the 
reinvestment poli:::ies of the nationalized undertaking due 
to cancellation in spite of a stabilization clause". 84 

The growing trend in post war period of se~tling compen

sation claims by way of lumpsurn payment by the expropriating 

state to the home state o E the aliens in Sdti.'lfaction of 

83. I.L.M.,vol.XXI (1982),p.l017. 

84. Komal Hossain and Subroto Roy Chowdhry, Prins_iples of 
Sovereignty Over Natural Re~ces in International Law 
(London,l984),p.16. 
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their claims, has contributed, armng other factors, 

to paving the way towards a more flexible interpretation 

of the requirement of "adequate'' compensat.ion that is full 

market value of the property. 

Lumpsum settlements are very important from the 

point of view of their impact on the customary internatio-

nal law relating to expropriation of alien property. A 

large number of lumpsum agreements arrived at on the basis 

' 
of partial compensation indicate the emergence of a realistic 

trend consistent with changing conditions. Such agreements 

represent an equitable compromise for the competing 

interests. Some publicists contend that because these 

negotiated settlements are in the nature of treaties, they 

fail to detract whatsoever from universally recognized 

traditional standards of compensation. Martin Domke is of 

the view that "in concluding global compensation agreements 

and accepting lumpsum payments, states have acquiesced in an 

adjustment of the liability of the debtor government, a 

prerogative open to them in accepting less than what was due 

to them. However, such practice doe3 not amount to a new 

trend, much less to an abrogation of the existing customary 

international law, but rather a compromise in a given 

situation''. 
85 

85, Martin Domke, "Foreign Nationalization", A.J.I.L.,vol.55 
( 1961} 1 P• 609. 
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Such a dogmatic view, it is submitted, is against ., 

logic, without substance, devoid of reality and hurdle 

in the ·way of progressive development of law of expropria-

tion of foreign property. As Dawson and Burns (Jeston 

observe that 11 to suggest, that internationally negotiated 

settlements which seek the fair adjustment and compromise 

of conflicting interests are but quasi-legal aberrations, 

not indicative of uniformityJis to expose a parochial view 

of international 1aw 11
•
86 

A significant sign of flexibility with respect to the 

demand for "adequacy" and indeed the entire 'triple standard' 

can be found in recent western practice in particular to agree 

with expropriating governments on a compensaLon package deal 

in which apart from the decreased value of the property, 

the value of future business operations in the form of 

export, transport and service contract, is recognized as 

part of an ''adequate'' and not unduly delayed compensation. 

This has occurred for instance, in the cases of the exprop-

riation by Venezuela in 1974 of American oil interests and 

the taking of by Peru 1 n 1975 of the 1'1arcona Ore Company. 

86. Frank G. Dawson and Burns H. l-ies ton, ''Prompt adequate 
and Effective: A Universal Standard of Compensation', 
Fordh.;an Law Review, (New York) , vo 1. 30 ( 1962) , p. 750. 
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In both cases, agreement was reached on a combination 

of moderate amount of cash and a substantial long term 

business relationship involving service, marketing, 

transport, production scales and other contracts. 

This flexible practice further obscures the issue 

of compensation. It is difficult to assess the value of 

new contracts and as a consequence the requirement of 

• adequate' compensation receives another setback. 

In conclusion, although the formula of compensation 

may ·have remained the same over the years, the rules have 

been relaxed or at least their interpretation has become 

subject to a substantial degree of flexibility. This 

development marks the gradual emergence of a readiness to 

take into account, apart from the interests of the dispo

ssessed foreign investor, the interest and needs of the 

host country. It is the notion of equitable restitution 

that offers the potential of a widely accepted standard 

for the compensation of expropriated property. 

fffective :Ompens~ion 

In traditional inb:,rnational law of expropriation of 

foreign property for meeting the requirement of • effective' 

compensation it has to be in the currency of the claimant 

state or in a freely convertible currency. But because of 



51 

the difficulty of meeting this requirement,'effective• 

compensation has come to mean that the compensation which 

could be really used by the alien to his benefit. It 

should be paid in a beneficial form which is of real 

economic value to the 'former. It is not the currency in 

which payment is effectuated which is decisive but rather 

its proper use. 

Jn the view of Rosalyn Higgins, "effectiveness means 

that the payment must not be illusory; the alien must be 

able to withdraw it from the country concerned and use 

it to his benefit. The particular currency in which payment 

d ft b f h .. 87 is made for example woul o en e o relevance ere • 

According to Kronfol ''effectiveness usually refers 

to the precise form of indemnity and especially to the 

possibility ofimmediate utilization by the recipient~. 88 

In the Anglo-Iranian Oil case, the UK memorial explained 

the term "effective compensation" thus : 

87. 

8R. 

The claimant must be able to make use of it. He must, 
for instance be able, if he wishes to use it to set 
up a new enterprise to replace the one that has been 

Rosalyn Higgins, ·.:Onflict of Inter~ (London, 1965) ,p. 57 

Z.A.Kronfol, Protection of 2orei~Investment: ~ 3tudy 
in IntPrnational Law-r10ndon,1972), p4117. 
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expropriated or to use it for such o'ther purposes 
as he wishes. Monetary compensation which is in 
blocked currency is not effective because, where 
the person has to be compensated is a foreigner, 
he is not in a position to use it or obtain the 
benefit of it. The compensation therefore must be 
freely transferable from the country ;>aying it and, 
so far as that country's restrictions are concerned, 
convertible into other currencies.89 

The American Law lnsti tute Restatement on "Hesponsi

bility of Stafe_ for Injuries to Aliens" specific~lly 

envisages compensation in kind as an • E:ffective' rrode of 

payment. Section 190 of the Restatement provides 

fl 
comoensation to be effectively realizable form •••• must be in the 

form of cash or property val idit"y convertible into cash ... 90 

Payment in kind may be as effective a compensation as 

payment in cash. Nationalizations or revisions of 

investment agreements increasingly result in a new continuing 

form of cooperation between the host country and the 

foreign enterprise; the new contracts are regarded as part 

of the compensation. 

ICJ --
90. A~erican Law Institute, Restatement of Law, Second 

Foreign Relations Law o~ the. US (1965) ,p.S69. 
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Similarly, payment in the currency of the expro

priating state may be as effective· as 9ayment in the 

currency of the claimant• s state. ••whether local currency 

payment is effective depends on all the circumstances of 

the case; i.e. the convertibility of the currency, whether 

or not it is useful to the foreign owner for new investment 

wi th:i n the country etc*, which can only be determined At. thf'> 

time of, and would usually be determined in the course of 

i i u91 negot at ons ••• o 

In any case, the basic criteria has to be whether 

compensation could be put to an effective use by the alien 

claimant. If an alien claimant'has been expelled after 

expropr:i.ation of his property, payment in local currency 

could hardly be considPred effective, particularly if 

c\.trrency is not convertible. 

'
1There is a clear preference on the part of developing 

cou~ies for ceferred payment in government bonds. Payment 

in cash is either financially impossible or often inconsistent 

with the purpose of expropriation, since nationalization is 

----------------------
91'. Memorandum of the Office of the Assistant Legal Adviser 

for Economic Affairs, quoted in l'lhi ternan, Digest of 
InternatiQn~ La~~ vol.8, (1967),p.1183. 
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frequently rrotivated by the needs to use the foreign 

exchange, 1 arge capital flo·..;s may often imperil their 

,,9 2 
balance of payments. 

Jain reaches the conclusion that : 

"juristic opinion and practice of state as to 
whether compensation should be paid in currency 
of the claimant or the expropriating state is not 
uniform and consistent". 9 3 

New trends are emerging regarding the mode oE payment 

of compensation in the form of awarding new contracts to 

retain foreign domestic market, or supply of raw materials, 

of selling management skills and technology etc. It reduces 

pressure on the national! sing state to pay in cash and avoid 

aggravating the already difficult foreign exchange position. 

Thus the question of effectiveness of the compengation 

is not lirr.ited to the currency but depends on numerous 

factors and in each case of expropriation circumstances 

determine whether the compensation is effective or not. 

93. s . .:.Jain, Nationalization of Foreign Pr~rty (New 
Delhi, 1983), p.136. 
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Is 11 Adeguat~Prom:ot and Effective" comp~nsation 
fQ..Q!lld~alid Today ? 

After examining the different elements of "adequate, 

prompt and effective" compensation formula it may be 

pertinent to examine whether this classic formula stands 

the test oE validity todaY, whether it is a binding 

principle of international law or not. 

In the post-•~orld ·~ar II period, it may be asserted 

that the formula of "adequate, prompt and effective" 

compensation has weakened to a point whe~e it could no 

longer be considered as a binding principle of international 

law. As Bishop states: ''The International Court of Justice 

mi~1 well rule today, that there was no clear violation o E 

international law in case some reasonable amount oE compen

sation, though less than full value were paid. •• 94 .t-\ccording 

to the International Law Association's Montreal Report, 

"there is no evidence that the classical formula continues 

• to exist as part of the customary international law. On the 

contrary evidence indicates that it has been replaced by a 

variety of flexible formulae depending upon the balance of 

94. v'Jilliam Bisf.·")p, ''General ::Our'se of PUblic Inter
national La,.,.," Recuei Des :=ours (Leyden), vol.115, 
( 1965) I PP• 409-410. 
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95 '\ 
interests •••• 11 Dolzer points out that the continued 

validity of the Hull rule could neither be sustained 

from the point of view of the state practice nor the 

necessary opinojuris. It was not even generally-followed 

in the state practice of the developed countries. An 

empirical survey shows that a large number of lumpsum 

agreements were concluded which did not follow the Hull 

rule; on the contrary, political and economic expediency 

have regulated the amount, time and mode of payment of 

compensation. The second traditional element regarding 

the status of customary law, i.e. the necessary opinio
• 

juris, does not support the Hull rule either. The 

continued validity of a rule of customary law requires 

that a clear majority of states view this rule as lega~ly 

binding. There is no evidence of any legal conviction 

that the majority of states consider that compliance with 

96 the Hull rule is legally required. 

A more or less similar view has also been taken by 

Garcia Amador. According to him, the general trends seems 

95. 

96. 

~nternationat Law Association R§Port Qf the Sixti~~h 
Conference, Montreal 1982) ,p.93 b. 

Rudolf Delzer, "New F'oundations of the Law of 
Expropriation of Alien Property", A.J, I,L., (l'iashington 
D.c.) vol.75 (1981) ,pp.565, 557-64. 
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to establish that none of the three components of the 
r 

Hull rule, i.e. promptness, adequacy and effectiveness, 

was followed by and large in post war state practice. 

On the contrary, the trend indicates the adoption of 

partial and negotiated compensation agreement, depending 

97 
upon the circumstances of each case. 

That the international climate has changed consi-

derably in the recent past, is clearly reflected in the 

varying contents of United Nations resolutions regarding 

the law applicable to the expropriation of alien property. 

As we have noted earlier, General Assembly Resolution 

1803 (XVII) on Permanent Sovereignty Over Natural Resources, 

adopted in 1962 provides that "in case of nationalization, 

expropriation or requisitioning "the owner shall be paid 

anpropriate compensation, in accordance with the rules in 

force in the state taking such measures in the exercise of 

its sovereignty and in accordance with international law. 

In any case where the question of compensation gives rise 

to controversy, the national jurisdiction of the state 

--------------~~ 

97. F.V.Garcia Amador, "The Proposed New International 
Economic Order'', Lawyrr_of Arnericu, vol. 12 ( 1980), 
pp. 45-50. 
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taking such measures shall be exhausted".
98 
., 

But the term 'appropriate' compensation was not 

defined. In fact, it could not be defined because of 

the perception of the other's position as irreconciliable 

with one • s own; during the debate the terrr. • appropriate 1 

compensation came to be interpreted differently by different 

grouns of states. The representative of the United States 

stated that (in the context of para 4 of the draft) 

1 appropriate' compensation could only mean "prompt, adequate 

and effective" compensation. 99 

Tho\1gh the term 1 appropriate' compensation in the 

resolution attempted to reach compromise between the 

positions of capital ~xporting and capital importing states, 

it failed to seriously build a bridge between the contradic-

tory views. 

On the whole, the resolution· of 1962 was viewed in 

the West as representing an expression of a minimum standard 

of law. On the basis of phrase "in accordance with ' 

98. 

99. 

G.A.Res. 1803 (XVII), 17 UNGAOR, ;.iupp. (No.17) 
15; UN Doc. A/5217 ( 1962). 

Official Records of the G.A., S~yenth 3ession 
3econd ·::::Ommi ttee, UN Doc. A/AC. 97/L. 7 ( 1962) ,p. 234. 
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international law", it was asserted that intern~tional 

customary law provided for ''prompt, adequate and e f.fecti.ve'' 

compensation~ However, such a view is untenable keeping in 

mind the history, background and negotiations of the 

resolution. As Karol Gess observed in this regard the 

"since the resolution under consideration was the result 

of hard bargaining and compromise, it would obviously be 

wrong to infer from the resolution any supnort for the 

traditional formula, i.e. ·,,adequate, prompt and effective'' 

compensation even though the interpretation of the United 

states was not directly apposed or contradicted in debate". 100 

Similarly, Stanly Metzger is of the opinion that ''after 

a stn1ggl e the underdeveloped countri(-=s ::mcceeded in watErinr] 

down the traditional formulation of ''just'' or "full" compen-

satj on in respect of taking to ''appropridte'' cornpem;ation. 

t~hile the United States made statements for the record that 

"appropriate" compensation meant the same thing as "prompt, 

adequate and effective" conptns~tion, this could hdrdly be 

-----------
100. Karol N,.G.?.ss, "'Permanent 3overeignty Over Natural 

Resources", .,!nternationa.J.. ·:=ollJP9ra~ (London) vol.l3 
(1964) ,p .. 428 
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convincing in view of the negotiating and voting history 

1 , 11 101 
of the reso ut1on • 

Article 2 ( 2) (c) of :::harter of Economic Rights 

and Duties of 3tates, while providing for "appropriate" 

compensation upon the deprivation of foreign property 

significantly omits reference to international law as in 

case of Resolution 1803 of 1962 and subjects it only to 

relevant laws and regulations and all circumstances that the 

depriving state considers pertinent. It mandates that all 

compensation controversies ••shall be settled under the domestic 

law of the nationalizing state and by its tribunals" (except 

insofar as the concerned parties might •• .freely or mutually'' 

ho h . ) 10 2 c ose ot erw1se • 

The intent of this provision is surely to renounce 

international law or its relevance in this realm because 

of the attitude of western states that international law 

mPans the trF.tdi tiona! law of expropriation. The elimina.tion 

of the phrase "in accordance with international law was the 

10l.S.D.t-1etzger, "Private Foreign Investment and Interna
tional Organizations ·•, InteLll'l tiQ.!:§l_OrSL<JnizatiQ.U 
(Uostun), vul. 22, (l·JGO) d)p.2•JG-.9'l. 

10 2. UN Doc. AjC./2/S. R. 16 38, ( 19 74) , p. 383-84. 



61 

response of the developing countries to~ tradi tiona! ln.t~a-na.:bO'l'\uR.. 

law of expropriation provided for prompt, adequate and 

effective compensation. Citing the remarks of the Chairman 

of the UNCTAD working group charged with drdftiny the NIEO 

Charter (Ambassador Jorge Castaneda), in the General 

103 
Assembly Judge Are'chaga maintains that the drafters 

intended only to avoid the inference of the industrial 

west that "appropriate compensation •••• the accordance with 

international law'' necessarily meant "prompt, adequate and 

effective compensation. 

It is sometimes argued that the resolutions of the 

General Assembly have no legal character and they simply 

stand for political opinions. It is submitted that resolu-

tions dealing with legal matters, at the least, reflect a 

strong evidence of state practice and may well in time 

acquire the character of customary international law. 

Brownlie observes in this connection that '' •••• v1hen they 

are concerned with general norms of international law, then 

acceptance by a majority vote constitutes evidence of the 

oplnion~ of CJOVF·r.nments i.n thP w.tder;t forum for expre::wion 

of such opinions. Even when they are framed as ·;Jeneral 

principles, resolution of this kind provide a basis for the 

-------------------
103. Are'chaga, "International Law in the Part Third of 

a Century", Des Cours Reucid (Leyden) vol. I ( 1978;, I) 
pp. 302-03. -



62 

progressive development of the law and ~l:l,e speedy consoli-

1 •• 10 4 
dation of customary ru e • 

A question may be raised about the significance of the 

almost 100 votes that were cast, after unsuccessful 

negotiations between essentially two groups of states in 

1974 in favour of Arti-:::le 2(2) (c) of the :;harter of Economic 

;;u ghts and Duties of states. •Jhile it may be admitted that 

in view of strong objection of ~estern states Article 2(2) {c) 

does not establish a new rule of international law, it may 

be said that because of the overwhelming the votes cast 

for Artlcle 2(2) (c) of the ::harter the formula "adequate, 

prompt and effective" compensation formula as a rule of 

present law is no longer sustainable by the prevailing 

105 doctrinal opinion within the international community. 

The classic compensation formula is unrealistic 

because the standards it lays down are incapable of achieve-

ment in a great many situations. It can scarcely be 

complied with practice even by the developed states, not to 

10 4. Ian Brownlie, frinciples of IC~bli£... International Law 
( Lon oo n , 19 7 3) , p • 1 4 • 

105. Rudolf Dolzer, "New Foundation of the La\v of Expropriation 
of Alien Property", A.J.!.hb_ (•-iashington D.C.) 
vo 1. 75 ( 1981) I P• 565. 
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speak of developing states. It also does not correspond 

to the needs of newly independent developing countries. 

Rather, it is heavily biased against their interests. Fer, 

as Dunn has observed, "if extensive deprivations are to be 

governed by traditional compensation standards, the dominant 

capital exporting sta_tes could exercise a veto power: over 

legitimate attempts of poorer nations to achieve fundamental 

social and economic reform''. 
106

• 

Dawson and l'leston offer a wise counsel in the 

following terms : 

"Appeals to the somewhat metaphysical standard · 
of ''prompt, adequate and effective" ~ompensation 
are not only unrealisti~ ••••• but frustrate efforts 
to achieve at least minimum stability of interaction 
in a world of violent and radi~al changeM.107 

The developed nations have to grasp that the 

continued effectiveness of international law depends upon 

the pragmatic self-interests of the participants, including 

new states, as conceived by them rather than upon dry 

juristic logic which has lost touch with life. 

106. Dunn, "International Law and Private Property'', 
~olumbia Law Review, vol. 28 (1928), p.168. 

10 7. F. G. Dawson and B. H. Weston, "Prompt, Adequate and 
Effective: A Universal Standard of Compensation", 
!ord!J.§.!2 Law Revi~ (New ·:.ork), vol. 30 ( 1962) ,p. 749. 
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There is fast growing practice of bilateral 

investment protection treaties among states. Since the 

beginning of the 1960's more than 150 of these bilateral 
. 108 

treaties have been concluded. It is noted by several 

publicists who have done study of such bilateral trea.ties 

that there is a tendency, to follow • triple standard', such 

as fOrmulations to provisions dealing with the takinq of 

foreign property in investment protection treaties. Martin 

H.Muller points out that indications are that the more tra .. 

di tional rules concerninq nationalizations and compensat.ion 

find their way into agreements. 109 W.E.Verwey's and N.J. 

Schrijver's analysis of 195 bilateral and one multilateral 

investment protection treaties also brings out the tendency 

to re-emphasize "triple standard". 110 Rudolf Dolzer also 

points out that Lome II agreement conCluded in 1980 between 

the nine member states of the European community and 58 

African, Carribbean and Pacific states contain a "most 

favoured nation clause (Article 64) which in effect means 

110. 

111. 

112. 

See, I~~~~ater~l Treatie~ of Iqte~tional 
lnvestme~ 1980),p.7. 

Martin H.Nuller, ":Ompensation for Nationalization• 
A North South Dialogue••, ·)lum!ll,~urnal Qf lllit,
nation~l La~, vol.19 (1981, p.77. 

W.D.Verwey and N.J.Schrijver,''The Taking of Foreign 
Property under International Lawz A New Legal Perspec
tive? Netherlands_Yearbook of International Law,volXV 
(1984), p.75. 
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that the protection of large po,rtions of. foreign 

investment in these areas comes fairly close to the 

11 113 
Hull standard • 

v/hat inferences can be drawn from these contempo-

rary examples of state practice about the applicability of 

rules of international law to the expropriation of foreign 

property? It is widely accepted that under certain circum-

stances, the presence of similar regulations in a large 

number of international treaties can lead to the formation 

of customary law. From the point of view of emerging 

international law, development of bilateral investment 

protection treaties can be of significance since these 

agreements are evidence of state practice and might thus 

influence customary international law. 

'rhe question is, whether the states concluding 

these treaties feel them:3elves legally obliged to regulate 

their relationship, in the way phrased the compensation 

clause in the treaty itself. In other words, whether the 

developing countries adopting the treaty standards have done 

so as n matter of discretion or convenience or with the firm 

belief that they are under a legal obligation to do so. If 

thP pnrt:if'S to such trPntiAs oo not intend to fol1ow the so 

called treaty standards as a legal obligation when treaties 

are concluded, then the property protection clauses in 

-------
113 Rudolf Delzer, ''New Foundations of Expropriation Law'', 

~.J.I.L., vol.?5 (1981) ,p.565. 
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existing bilateral treaties cannot be seen as evidence 

of a rule of customary law. 

Oavi s R.Robinson argues that the provisions 

controlling compensation in expropriations contained in 

bilateral friendship,_ commerce and navigation treaties, 

and in recent the bilateral investment treaties, calling 

for compensation in terms equivalent to the traditional 

standard, although ther'e· are still drafting variations, 

reflect actual state practice, and by incorporating the 

appropriate international standard for compensation, the 

parties to the treaties reinforce the traditional customary 

rules. He also states that the history of these agreements 

indicates that the parties recognized that they were thereby 

making the customary rul.e of international law explicit in 

the treaty language and reaffirming its effect:- 14 

Refuting Robinson's argument that recent bilateral 

investment treaties constitute perst1asiVP. evidence of 

customary law, Oscar Schachter. maintains 115thi-lt although 

majority of these treaties, though not all of them, incorpo-

rate clauses similar to Hull rule, it is not itself sufficient 

to prove the customary law. He observes : 

114. Davis R.Robinson, 11 Expropriation in the Restatement'' 
(Revised), ~.J.I.LL, vol.78 (1984),pp.l77-78. 

115. Oscar Schachter, "-:ompensntion for Expropriation", 
A1 0,I,L,, vol.78 (1984), p.l26. 
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It is relevant, that states which grant specific 
rights to foreign investors (including detailed 
compensation standards) also receive benefits in 
the treaties themselves or in r~lated trade and 
aid arrangements. Hence, it cannot be assumed 
that the rights granted to investors would be 
considered obligatory in the absence of the 
treaty. The very negotiations of such contractual 
commitments as part of the qui2Prabuo show that 
they are not merely declaratory of-existing 
obligations. The sound conclusion is that the 
various bilateral investment treaties are 
essentially contractual, the product of negotiations 
based on variety of considerations influencing 
the parties. If any inference of o~inojuris is to 
be made, it would be limited to the highly general, 
though not insignificant-~ finding that such 
agreements are further evidence of the generally 
accepted rule that compensation should be paid when 
property is expropriated.116 

In this connection Rudolf Dolzer observes : 

In evaluating the impact of bilateral and multi
lateral treaties, it should be firmly kept in mind 
that the property protection clause by no means 
constitute the only object of these treaties. They 
usually provide for a closer general form of 
cooperation •••• Jn other words, the existence of 
these treaties in itself does not support an <=1rgument 
that the relevant clauses are declaratory of the 
present state of customary law.117 

Apart from the nature of treaties itself which goes 

against their acceptance as rEpresentative of customary law 

of expropriation of foreign property, let us further examine 

whether the parties to treaties incorporating property 

116. Ibid., p.l27. 

117. Rudolf Dolzer, n.l09, pp.565-66. 
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protection clcuse enter into such treaties under legal 

com~ulsion so as to infer that such treaties are evidence ,, 

of present customary law of expropriation of foreign property. 

International Court of Justice observed in the North 

3ea COntinental Shelf cases that in order to constitute the 

opiniojuris or attain the status of customary international 

law two conditions must be fulfilled. Not only must the acts 

concerned arrount to a settled practice, but they must also be 

such; or be carried out in such a way, as to be evidence of a 

belief that this practice is rendered obligatory by the 

existence of a rule of law requiring ite
118 

Doehring rightly 

suggests that international treaties create customary law only 

if the interests expressed in these treaties carry such weight 

in the view of the states concerned that any act violating 

b . d d d . 119 these interests must e JU ge as el1ctua1. 

Testing the weight of treaty practice for protection 

of investment in the light of Doehrin.g' s formula, Rudel f 

Delzer concludes that given th·"' strong evidence of the voting 

on Article 2(2) (c) of the Charter of Economic Rights and Duties 

of states, there is not sufficient evidence at this point for 

the proposition that the developing states will assume that 

118. 

119. 

ICJ Reports (1979), p.73. 

Quoted in Rudel f Delzer, "New Foundations of 
Expropriation Law'', AJIL, vol. 75 (1981), p.568. 
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delictual conduct has occured when the treatment of alien 

property differs from that typically guaranteed by invest-

. 120 
ment treat1es. 

Following the test laid down in North 3ea Continental 

3hel f ·cases Subrato Roy Chowdhry submits that 11 there is not a 

shred of evidence to suggest that property protection clauses 

in the bilateral treaties concluded since 1974 have been 

accepted by the developing countries in the firm belief that 

they are under a legal obligation to do so. On the contrary, 

apart from the unequal bargaining power, the developing 

countries have accepted the treaty standards as a matter of 

convenience. Accordingly, the treaty standards perse cannot 

be regarded as norms of customary international law". 121 

Fr ancioni is also of opinion that, •• apart from the 

basic question whether these treaties have been adhered to 

on the basis of a truly free determination of consent on the 

part of the less developed countries, there is hardly any 

Pvidence to sustain the theory that their consent is declara-

f . . 1 1 .. 122 tory o general 1nternat1ona aw. 

120. 

121. 

122. 

Ibid. I p. 568. 

Kamal Hossain and Subrata Roy Chowdhry, f~~! 
3overeigntv Over Natural Resources in International 
Law: PriD£!2les and Practices (London,l984) ,p.B3. 

Francesco Francioni, ••,::ompensation for National isation 
of ~oreign Property: The Borderland Between Law and 
Equity'', ICLQ., vol.24 (1975) 1 p.264. 
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Thus, in view of the concli tions laid do·wn by 

International 2ourt of Justice in North Sea Continent~ 

2_hel £; cqses and the Doehring's formula i.t can be said that 

the bilateral treaties for protection of investment treaties 

do not represent the customary rules of international lavl 

r€lating to expropriation of foreign property. 

Another argument advanced by the spokesman of the 

developed states is that a trend oE acceptability of foreign 

investments under conditions of traditional international 

law by the developing countries in bilateral treaties, 

renders Article 2(2) (c) of the CERD3 ineffective as the states 

do not follow this principle in practice. As '1'4.D.Verwey 

and N.J. 3chri jver observe : 

~l[?ven if the norms embodied in Article 2(2) (c) 
of the :ERDS were to reflect Group of 77 • s opinio 
juris, the conspicuous and consistent lack of a 
corresponding usus in the treaty practice of both 
th0 c0.veloped and the developing countries have 
prevented their further evolution into. new principles 
of customary international law both global and 
regional~.123 4 

Replying to this argument of Rudolf Dolzer, Garcia 

Amador rules out contradiction between the conduct and the 

attitudes of countries that voted for Article 2(2) (c) and the 

prr-v 1 o118l y or ~ubgeq\len tly concl udPd inve!> tmen t tre.1ties with 

the property protection clauses because of the special benefit 

12 3~. ~.D.Verwey and N.J.3chrijver, n.lOB, p.88. 
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that developing countries enjoy under such treaties 

and holds that the relevance of the votes cast in the 

United Nations can not now be questioned on the grounds 

f . t t t' 124 o a glven rea y prac lCe. 

In order to appreciate opinojuris in the developing 

countries, the position of the Asia-Afro Legal Consultative 

Corrroittee (AALLC) as expressed in the Colombo meeting of 

1981, may be referred to. It was asserted in that meeting 

th-=!t while the principles enshrined in the ·:harter ( CERDS) 

are well accepted, in their treaty practice, the developing 

countries ~ 7 have •merely' decided to use their discretion 

in a manner not detracting from the legal validity of these 

125 principles". 

Subrata Roy Chowdhry submits that 11 no significant 

trends emerge from some oE the recent bilateral treaties 

which can be said to run counter tothe letter and spirit of 

':ERDS. ••
126 

124. Rudolf Delzer, n.l09, p.567. 

125. Quoted in Kamal Hosso1in and .iubr.iltn Roy Chowdhry, 
n. 117, p.$2. 

12(). Ibid., p.85. 
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In the light of the above disCU$~ion, it is 

submitted that neither the bilateral treaties incor

porating investment protection clauses en forcing tradi

tional standards of law of expropriation represent 

present customary law of expropriation, nor do these 

clauses negate the effect of the /~rtic 1 e 2 ( 2) (c) of the 

:EROS as opiniojuris of the majority of international 

community today. 



CHAPTER - I II 

A SPECIFIC STUDY OF INDIA 

Elaborate doctrinal discussion as to whether expropr

iation of foreign property without payment of •prompt due 

and effective• compensation is lawful or unlawful, as evident 

from the examination of the positions of the developed, and 

the developing countries in the current debate on the law of 

expropriation, is not likely to be helpful towards satisfy-

ing the urgent and pressing needs for obtaining a consensus 

on law of expropriation of noreign property. The fact is 

that no precise and clear answer emerges from the existing 

legal materials in this regard. 

It is for this reason that the state practice in 

regard to the law of expropriation o E foreign property is 

extremely important. Traditional international law is no 

more valid and contemporary international law of expropriation 

of foreign property is still in a state of flux. The initi-

ative of different states, therefore, will play a crucial 

role in the emergence of such new standards. 

The changing needs of the expanded international 

community have led to a movement, initiated by the developing 

countries to achieve an international economic order on a 

more equitable basiso It is being forcefully emphasized thht 
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the concepts of international law must be so framed as to 
''. 

facilitate material equality to the developing countries. 

The Prime Minister of India, Mrs.Indira Gandhi in her inau-

gural speech at the FifttSixth Conference of the Internat

ional Law Association, on 30th December 1974 at New Delhi, 

pointed out: 

(T)he fact stands out that laws designed to 
protect the political or economic power of 
a few against the rights of the many must, 
sooner or later, yield place to laws which 
enlarge the area of equality and the law 
itself should be an ally and instrument of 
change. ( 1) 

Achievement of a new international economic order entails 

exercise of permanent sovereignty over natural resources 

which in turn, raises the problems of expropriation or natio-

nalisation of foreign property. Recent developments in and 

outside the United Nations clearly demonstrate that the 

problem of expropriation of foreign property constitutes an 

important segment of the North-South Dialogue. 

India, in this North-South conflict obviously,. belongs 

geographically, culturally, politically and ·economically to 

1 "International Law for Equitable Distribution of 
Resources PM's Call to Affluent Nations", Indian and 
Foreign Revi~ (New Delhi), vol.l2(7), 15 Jan. 1975, 
p.5. 
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the South and has identified itself with the South in its 

many sided struggle against the North. India shares in 

many respects the recent historical exP~riences of the 

developing countries and fully represents the varying needs 

and aspirations of the poor countries striving for economic 

development. India as one of the leading members of the 

Third ~orld has a major role to play in the struggle of the 

poor South against the rich North in creating a new interna

tional economic order. Given the considerable influence 

India has within the Third Aorld, its policies and actions 

shall go a long vvay in determining the outcome of this 

struggle. It is, therefore, important to studv India's 

practice regarding expropriation of foreign property, the 

underlying factors for its practice, its relevance and impact 

on the evolution of the law in this regard. 

In order to understand the underlying factors and 

implications of India's practice in its true perspective, it 

is relevant to bear in mind the unique position of India in 

the Third ·v'lorld. Although India belongs to the Third ~'/or ld, 

. a number of factors, such as the level of economic develop

ment, stage of industrialisation and technological advance

ment of India make it stand out differPntly from a majority 

of other Third viorld countries. India is in urgent need of 

foreign capital and technology. At the same time, a great 

deal of India's Cctpi tal, both public and. private, is invested 

in many development projects in the Third 't.brld which makes 
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India both an investment recipient as well as an investor. 

Before examining India's practice of nationalization of 

foreign enterprises it is necessary to have an overall 

view of India's constitutional philosophy as far as rele-

vant for this study and pertinent features of economic 

system which India has adopted through constitutional pro

visions and the industrial policy declared from time to 

time. 

The preamble to a legislative Act normally sets out 

the main objectives which the legislation is intended to 

achieve. It serves as key to the.intention of the makers 

of the Act where a preamble is added to the Constitution, 

it normally expresses the political, social and moral 

values which the Constitution is intended to promote. The 

preamble to the Indian constitution embodies the great 

purposes, objectives and the policy underlying its provisions 

beside~ the ha~ic ~haracter of the Stat~ which is declared 

India, inter alia to be a socialist2 country. The word 

socialist indicates the interpretation of the philosophy in 

2 Expression 'socialist'was introduced in the Preamble 
by the Constitution (Forty-Second Amendment) Act 
1976. 
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the· Constitution which may enable the Courts to lean rro re 
,, 

and rrore in the favour of nationalisation and state owner-

3 
ship of an industry. 

Part IV of the Constitution enumerates certain 

directive principles of state policy. These principles are 

intended to be the imperative basis of the State Policy. 

They are really in the nature of instructions issued to 

future legislatures and executives for their guidance. 

True the Directive Principles of State Policy are not justi-

ciable. However, the significant thing to note about them 

is, as t1athew J. pointed out in the Kesavananda Bharti 4 

case that although they are expressly made unforceable that 

does not affect their fundamental character. They still 

very much form part of the constitutional law of the land. 

Article 39 of the Indian Constitution provides that 

the State shall in particular direct its policy towards 

securing: 

(b) that the ownership and control of the material 

resources of the community are so distributed 

as best to subserve the con1nDn qood; 

4 4SSC, 1973, pp.225-877. 
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(c) that the operation of the economic system 

does not result in the concentration of 

wealth a.nd means of· production to the common 

detl.·iment. 

The expression 'socialist' country finds its meaning 

in this article which implies thdt state ownership of the 

material resources of the community is the command of the 

constitution to the legislature and the executive. Those 

principles are fundamental in the governance of the 

country and it is the duty of the State to endeavour to 

apply these principles in making laws and its policies. 

The question of nationalisation has immediate relev-

ance to the economic development and is directly related 

to the kind of economic set up, and development goals 

India has set for itself. In India, as in the case of 

several other developing coun·tries, the concept of nation-

alisation has become enmeshed in the institutional structure 

and conceptual framework of a mixed economy. The. concept 

of mixed economy in e~onomic terminology means the state 

of economics in which the state capital and private capital 

co-exist. It recognises the necessity for the intervention 

of the state in the economic affairs of the society. 5 

-----------------
5 See K. V. R. Reddy, "Nationalisation Why'? 11

, ~~ 
(Madr3s) vol.34(25), 5 Aug. 1979, pp.7-12. 
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An important aspect of India • s conception of indus

trialisation is the idea of a mixed economy, that is the 

co- existence and interaction of the publ'ic and private 

sectors. Since industrialisation in the country with a 

backward and multistructural economy ~ncounters serious 
' ' 

obstacles, its success depends on the State's contribution 

to industrial development. Thus the government has been 

responsible for the establishment and development of 

several new heavy industries. The government economic 

functions are expected to be greatly expanded. It is 

expected to participate directly in business, assist the 

private sector in setting up new industries, and coordinate 

and control the development of the two sectors. 

The Industrial Policy resolutions of 1948 and 1956 

legitimised the mixed economy through enormous emphasis 

placed on the growth of public sector in vi tal sectors of 

Indian economy. Since these two policy resolutions are 

founding stones of the Indian economic set up it is advi-

sable to discuss them in a little detail to have a good 

insight into decisions of national isation of the Indian 

government. 

Even before the constitution wns adopted for the 

country, an industrial policy for the nation had been 

harrmered out and implemented. The Industrial. Policy Reso

lution of 1948 was the first formal, official pronouncement 

of the government in which the proposed state control over 
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major methods of production was first introduced. The 

resolution declared that the State must ·play a progre-

ssively active role in the development of industries but 

recognised that in view of the circumstances then existing 

there were obvious limits to state enterprise. It there-

fore laid down that the State should contribute more quickly 

to the increase of national wealth. 

It also conceded that the mechanism and the resources 

of the state might not perrni t it . to function forth\vi th in 

industry as widely as mightb be desirable. Hence it was 

decided to have complete state monopoly only in three indus-

tries, namely, arms and ammunition, atomic energy and 

railway transport. The state was also to be exclusively 

responsible for the establishment of new undertakings in 

certain areas while alloHing the existing undertakings in 

these fields to develop for a period of ten yeat·s. Such 

industries included coal, iron and steel, aircraft manufa-

cture, ship building, manufacture of telephone, telegraph, 

wireless apparatus and mineral oils. The State reserved 

the right to acquire such undertakings at any time on 

6 
payment of compensation. 

6 See National Industrial Policy, Lok Sabha Secretariat, 
(New Delhi, 1985}. 



81 

The basic and general principles as laid down in the 

Constitution 

were given a more precise direction when the 

Parliament adopted a resolution in December 1954, declaring 

that the object of the country's economic policy should be 

a socialistic pattern of society. Speaking on the resolution, 

Prime fv1inister Nehru said that ''progressively as the socia-

listie pattern g·rows, there is bound to be more and more 

. . "7 nationallsed lndustry •••• 

The adoption of the socialist pattern of society as 

the national objective, as well as th~ need for planned and 

rapid development, required that all industries of basic 

and strategic importance or in the nature of public utility 

services should be in the public sector. 

In order to understand the full implications of "soci-

alistic pattern of society", it is necessary to refer to 

Congress ideology and the views of its prime architect 

Nehru's view on it. Since the Avadi Session of the Indian 

National Congress in 1955, the official goal of the party 

has been to establish a socialistic pattern of society. 'rhe 

7 Quoted in the Government document, ''National Indust
rial Policy, Lok Sabha Secretariat (New Delhi, 1985), 
P· 2 •. 
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socialistic pattern of society was defined as one where 

the principle means of production are under social owner-

ship, and there is equitable distribution of the national 

\•Walth. In November 1963, the All-India ::ongress Committee 

meeting in Jaipur declared that the goal was the establish-

ment in India, by peaceful and constitutional means of a 

socialist state. In the industrial sector, the goal was to 

bring corr.manding sectors of economy under the control and 

ownership of the state. In a signed article in the Souvenir 

published on the occasion of the Sixty-eighth Session of 

the Indian National Congress8 Prime !'-linister Nehr'l.J. wrote 

that although Indiu had deliberately adopted a mixed economy 

all the strategic points of that economy should be contra-

lled on behalf of the people. Explaining the concept of 

socialism, he wrote that it means inter alia that the 

major methods of production should be controlled and owned 

by the state. 

'rhis thinking and forthright declaration of goals, 

resulted in passing of Industrial Policy Resolution in 1956 

by Parliament which reviewed and replaced the Industrial 

Policy Resolution of 1948. 

8 Extract from thi:J artie) e 1r1ere published in the 
Hindustan Times (New Delhi) ,January 8, 1964 (dak 
edition). -
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The Industrial Policy Resolution of 1956 laid stress 

on accelerating the speed of indu;,trialization, in particular 

heavy industries, expansion of public sector, and the growth 

of cooperative sector. The State was to progressively assume 

a predominant and direct responsibility for setting up nevi 

industrial undertakings and for developing transport facili-

ties. Industries of basic and strategic importance, and 

those in the nature of public utility services, were to be 

in the public sector. Those industries which required huge 

investment, which only the state could mobilize, also had 

to be in the public sector. 

State's entry into certain strategic fields to acce-

1 era te the pace of economic growth assur€·d a vi tal role to 

the public sector. The public sector was expected to control 

the strategic points of economy while the private sector 

would develop within the given limitations and the criteria 

laid down for its advancement. 

Industrialisation in the state capitalist structure 

had tobe precefaed by the organisational efforts of govern

ment institutions in mobilising finances, constructing 

planned projects, training and spreading technical skills, 

etc., which thrust the major responsibility on the shoulders 

of the state. A variety of sweepi g measures on the part 

of the State were requirP.d to put nto practice these princi

ples of industrialisation. A few f these measures shall be 
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discussed under the heading "Nationalisation of foreign 

property in India 11 
o After discussing the constitutional 

philosophy and basic features of economic set up, let us 

proceed to examine briefly the government pol icy to·.vards 

nationalisation of foreign property to bring out the 

attitude of the Indian government towards the law of expr-

opriation of foreign property. 

!!2,9iu Poli£L_on N_'}_!:J:.QnalisatiQI! 
of Foreign Progerty 

Although there has been no specific and separate 

policy of the government on nationalisation of foreign pro

perty, it can be discerned from the various statements, 

pronouncements made in the Lok Sabha, and other official 

documents and publications. 

rrhe Government policy on nationalisation of foreign 

property has been dictated by and large by its policy on 

foreign investments. A detailed discussion pointing out the 

close nexus between the two shall be done under the heading 

"Underlying factors". 

The cardinal principles reflecting government atti-

tude to foreign investment were formulated as early as 1949. 

Prime t--linister Nehru stated in the Constituent Assembly on 

the 6th April 1949 that, "if and when foreign enterprises are 
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compulsorily acquired, compensation will .~e paid on a fair 

and equitable basis".
9 

The then Finance Minister of India indicated as early 

as 1959 India's policy on nationalization on foreign invest-

ment thus: 

On the subject of nationalization I made it 
clear that we did not believe in nationaliz
ation as a creed and had therefore, no progr
amme of nationalisation as such. This did 
not mean however that particular industries 
would not be nationalised if the public interest 
so demanded. In such an event compensation 
would be paid. There was no scope for appre
hension on the part of foreign investors in 
regard to the security of their investments in 
India. To reassure such investors further, 
the Government of India had expressed its 
readiness to consider entering into suitable 
agreements with those countries which had 
programmes for insuring investments of their 
nationals in foreign countries, in cases speci
fically approved by lX>th the governments con
c~rned against expropriation without payment 
of full conmensation. (10) 

In pursuance of th~ above approach, the Government of India 

entered into investment guarantee agreements with USA and 

West Germany through exchanges of letters in 1957 and 1964 

respectively. 

9 

10 

·-------
. .:Onstituent AssemblY. (Legislative Debates), vol.II, 
IV o I, col. 2386. 

Quoted in S.C.Jain, Nationalization of Foreigp. Property 
(New Delhi, 1983), P• 232-. -· ·-----
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The Government of India signed an Investment Guarantee 
\ 

Treaty with the US on December 7, 1959 which provided for a 

fee, an American investor through the US government, a 

guarantee against any loss on his investment in India as a 

result of expropriation with inadequate compensation. The 

agreement between the two governments usually provided that, 

in case of disagreement on what was fair compensation, the 

issues could be submitted to arbitration. 11 

The Government of India entered into similar agreement 

with West Germany in 1964 which envisages the payment of 

.. fair and equitable compensation if a German investor is" 

directly or indirectly deprived of his investment by nationa-

lisation or expropriation. The agreement contains the 

following statement which throws light on India's policy 

tO\"'ards nationalisation of foreign property: 

The Government of India do not intend as a 
rule to nationalise or expropriate approved 
foreign investments, Any decision to nati
onalize or expropriate a German investment 
or part of it taken by the Government of 
India shall be based on practical considerat
ions and be taken in the national interest. (12) 

In a reply to a question on nat1ondl1:3ation of [orei(Jn firnt!l 

the concerned minister stated in 1972 that the ''Government 

11 , Ibid., pp. 232-233. 

12 Ibid., p.233. 
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do not have any general policy of nationalising foreign 
'•, 

companies in India. Decision on nationalisation of any 

enterprise whether Indian or foreign, is taken with refer

ence to the needs of the economy and of public interest. 13 

According to an official publication "Investing in 

India: A Guide to Entrepreneur" of India Investment Centre 

( IIC) , a government of India organisation for the promotion 

of foreign private investment in India: 

India normally does not resort to national i
sation of industry. However if nationalisation 
becomes necessary under very special circum
stances in the overall interests of the country, 
fair compensation is invariably paid. In this 
matter there is no discrimination between 
foreign investment and Indian investment. (14) 

On nationalisation, another publication of IIC similarly 

states: 

India does not normally resort to nationali
sation of foreign investment made in India. 
If under very special circumstances nationali
sation is considered necessary in the overall 
interest of the country, fair and eguitab~ 
compensation i~ invariably paid. In this 
respedt there is no discrimination between 

13 Lok Sabha Debates, Pifth 3eries, vol.l5, Nos.41-50 
1972, p.llO. 

14 Investi!}.9 in India : A Guide to Entrepreneurs• Indian 
Investment Centre (New Del hi. 198 3) , p. 32. 
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investments made by the Indi.1n nationals and 
foreigners. In fact, preferential treatment 
was shown in the case of foreign companies 
when the major banks were nationalised in 1969 
and 1980, while the Indian banks were nationa
lised, foreign banks were left out. (15) 

Allaying the apprehensions of foreign investor in India 

another IIC publication states; 

Investment in India is safe. The fear of 
nationalisation in India is unrealistic as the 
government of India does not follow a policy 
of nationalism for its own sake. Indian cons
titution and civil. laws provide fair compensat~Qn 
in case of nationalisation. Besides once an 
investment proposal by a foreign company is 
approved it is considered at par with Indian 
cof(lpanies and th~re is no di scrj_mination towards 
the foreign company. (16) 

This takes us to examine as to what is the national 

treatment and what kind of fair compensation is gu~ranteed 

by the constitutional laws of the country. 

The power of eminent domain connotes the 1 ega! capacity 

of individuals for public purposes. The importance of the 

power of eminent domain to the life of the state need hardly 

15 

16 
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be emphasised. It is the offspring of political necessity. 
., 

The power is inalienable for it is founded upon the common 

necessity and interests of the whole community. 

It has always been recognised that the power of eminent 

domain is an essential attribute of sovereignty. Since the 

power of eminent domain is an inseparable incidence of sove

reignty, there is no need to confer this authority expressly 

by the Constitution act. It exists without any declaration 

to that effect, while the existence of the power is recogni-

sed, constitutional provisions provide safeguards subject to 

which the right may be recognised. 

Article 300-A17 under Chapter IV- Rignt to Property 

of Part XII of the Constitution lays down 

300-A No person shall be deprived of his 
property save by authority of law. 

Actually, Article 300-A is tne same as former clause (1) of 

Article 31 of the Constitution which has been deleted. So 

to know the import of these words by judicial interpretation, 

cases decided under clause 1 of Art .. :n must be referred to. 

The clause, while recognising the superior right of 

the state to take the private property o £ an individual, 

17 Added by the Constitution (Forty- fourt.h Amendment) , 
Act, 1978. 
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requires the authority of law before a person can be deprived 
,, 

of his property. Such power can be exercised only by authority 

of law and not by a mere executive fiat or order. 18 

The law in the expression "authority of law" slx>uld be 

taken to mean the law of legislature or statute law. But it 

must be a valid law and to be a valid law it must satisfy 

19 the following three tests: 

i) the authority which has enacted the 
lavl must be a competent au tho ri ty; 

ii) it must not infringe any other funda
mental rights guaranteed by Part III 
of the :bnstitution; and 

iii) it must not violate any other express 
provision of the Constitution. 

Tne nrotection under clause 1 of Art. 31 (now Art. 300-A) 

extends to aliens also. Moreover, the word 'person' in 

Article 31 (now Art. 300-A) includes natural as well as 

juristic persons. Incorporated companies are accordinqly 

entitled to protection of this Clause. 20 

---------
18 State of vJest Bengal Vs. Sub:Jdh Gonal Bose, AIR SC 

1954, pp.92,110. 

19 Hgmdard Dawakhana Vs. Union of India, 2. 3CR ( 1960) 
p.671. Jalan Trading Co.Pvt.Ltd. Vs!. Mill Mazqgor 
~bha, AIR, 1967, SC p.691. 

20 Cniranjit Lal Chowdhury Vs. Un!on of_India, SCR, 
1950, p.869. 
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Although Arti~le 300-A of the Constitution does 

not lay down $pecifically that no person shall be deprived 

of his authority except for public purpose since the 

government in its policy procurements has recurrently 

propag~ted that no nationalisation shall be done except 

in the national interest that is for publi~ purpose, it is 

relevant to see what 11public purpose'' is as seen in the 

judicial interpretation. 

While public purpose was made a condition for the 

exercise of state's power of compulsory acquisition of 

private property initially, no definition of the phrase was 

given in the Cbnstitution. There are a number of cases 

which have considered the words, "public purpose 11
, but none 

of them has proposed to lay down a definition or the extent 

of the expressio~. Certain general considerations or guide-

lines relating to the meaning of the expression deduciable 

from these cases may be stated. 

said: 

In §Qmavanti Vs. State of Punjab21 the Supreme Court 

Broadly speaking, ·the express ion "rubl ic 
puq.>Ot:~e'', v.uuld, IJOw~ver, include n purpo!.le 
in which the general interest of the commu
nity as opposed to the particular interest 
of the individuals, is directly and vitally 
concerned. 

21 2 SCR 1963, p~774; AIR 1963 SC p.l51. 
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The phrase 11public purpose .. does Il~t have a static 

connotation which is fixed for all timesG In Kameshwar 

22 j J" Singh case Maha an, • observed: 

the phrase 11public purpose" has to be 
construed according to the spirit of 
the times, in which the particular 
legislation is enacted. Public purpose 
is bound to vary with the times and the 
prevailing conditions. 

The modern view of public use or necessity has to be 

made liberal as the functions of the government are fast 

changing and increasing their fold. Since the concept of 

public purpose varies from time to time, it is not possible 

to lay down a definition of what public purpose is. In 

Smt.Somavanti 23 case, the Court asserted that it would not 

be a practical proposition even to attempt a comprehensive 

definition. Das J. in the ~ate of Bihar v. ~eshw~ 

5ingh24 said: 

No hard and fast definition can be laid 
down as to what is a public purpose as 
the concept has been rapidly changing in 
all countries. 

2 2 AI R 19 5 2 .::) c I p • 2 5 2 • 

23 2 scR (1963), p.774; AIR 1963 ._-_;c, p.l51. 

24 AIR 1952 SC, p.252. 
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After discussing the meaning and scope of .. public 

purpose", the next question about compensation is the most 

vital for the law of expropriation of foreign property. 

·The government policy pronouncements invariably refer to 

guarantee of .. fair and equitable" compensation. The question 

is does the constitutional law of the country guarantee it7 

Article 300-A of the ::::Onstitution dealing with right 

to property does not speak of compensation or amount tobe 

paid in case of deprivation of property. To know why it 

does not do so1 what is implied therein, and what is current 

law rel~ting to compensation, we shall have to go back to 

the legislative history of Article 300-A, reasons that led 

to the passing of Article 300A and what was the law of the 

country as regards compensation before Article 300-A of the 

Constitution was enacted. 

Before the Forty-.fourth Constitutional Amendment, the 

right to property was a fuddamental right and law relating 

to compensation was dealt by Article 31 of the Constitution 

under Part III on Fundamental Rights. After that it has been 

subjected to various con:>titutional clmcndnents. We shall 

make a brief study relevant for our purpose as stated above. 

The relevant portions of Article 31 as originally 

enacted were in the following terms: 



(1) No person shall be deprived of his 
property save by authority of law. 
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(2) No property, movable or immovable, 
including any interest in or in any 
company owning any commercial or 
industrial undertaking shall be taken 
possession of or acquired for public 
purpose under any law authorising tne 
taking of auch possession of or such 
acquisition, unless the law provides 
for compensation for the property 
taken poss~ssion or acquired and either 
fixes the amount of the compensation, 
or specieis the principles on which and 
t.he manner in which the compensation is 
to be determined and 9.iven. 

As regdrds compen~ation, it is significant to note that even 

though Art. 31 of the Con·stitution did not qualify the word 

•compensation' by any such adjective as 'just' or "reason-

able" or "due•, it was nevertheless held·by the Courts that 

compensation meant a full and fair money equivalent of what 

the owner had been deprived of. 

The requirement of payment of compensation to the 

owner whose property was acquired or taken possession of was 

'considered in State of~~Bengsal._.'!a_Mts• Bti.J.s..,.lli!ner jee. 25 

'.l'he Court considered the provision of Art~ 31 ( 2} of the 

Constitutic~ and arrived at the following conclusion: 

While it is true that the legislature is 
given the discretionary power of laying 
down the principles which should govern 
the determination of the arrount to be giv~n 
to the owner for the property appropriated, 

25 AIR 1954, SC, p.l70. 



95 

such principles must ensure thdt .~hat is 
determined as payable must be compensation, 
that is just equivalent of what the owner 
has been deprived of. ~itnin the limits 
of this basic requirement of full indemni
fication of the expropriated mmer, the 
Constitution allows free play to the legis
lative judgement as to wnat principles 
should guide tne determination of the amount 
payable. Whether su~n principles take into 
account all the elements which make up tne 
true value of the property appropriated and 
exclusive matters wn~ch are to be neglected, 
is a justiciable issue to be adjudicated by 
the :Curt. 

Apart from these limits laid down by the Court, the legis-

lature could choose to pay the compensation in a lump sum 

or in instalments with or without interest. It could cnoose 

between payment in cash or in the form of bonds, or 

securities or snares, or might provide tnat compensation 

would be paid partly in casn and partly in bonds. 

The decision of the Supreme Court in the Bella Banerjee 

Gase created an alarming situation. It meant that in all 

cases of compulsory acqui~ition of property, the government 

must pay full and fair compensation. It meant, secondly, 

that the quantum of compensation or the princii3les on which 

it was to be determined was a matter on wnicn the Courts 

and not the Parliament would nave tnc final say. Tne decision 

gre~tl y j eopardi ~ed tne soc· ial and economic programmes of 

the government. 

The Parliament therefor decided to amend Clause (2) 

of Art. 31 and make it clear tt t a la\v made under it "snalJ. 
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not be called in question in any Court on the ground that ,, 
26 the compensation provi.ded by that law is not adequate". 

Prime Minister Nehru, speaking in the Lok Sabna, explained 

the social philosophy of this amendment: 

••• when what is aimed at is changes in 
the social structure, then, you cannot 
think ·in terms of what is called full 
compensation e You can It do so because 
first, due to lack of resources and 
other because it would be improper and 
unjust to do so. In any scheme of social 
engineering you cannot give full compen
sation. In considering all factors, 
political social, economic, judiciary is 
not tne competent authority to sit over 
judgement of Parliament as regards com
pensation given. ( 27) 

,..... 
The effect of the Constitution (For ty:o. fourth Amendment) 

Act 1955 was to substitute the discretion of the le9is

lature for the discretion of the Court in deciding the 

question whether the cornpensation provided for was adequate 

or not. The new clause ( 2) o·f Art. 31 of the ::Onsti tution 

settled tnat the principles on which and the manner in 

wnich the compensation should be determined and given 

would be fixed by law and such a law would not be called in 

question in any Court on tr1e ground that the compensu.tion 

26 The .:Onsti tution ( Forty- fourth Amendment( Act 
1955. 

27 Lok Sabha Debates, vol.ll, Part II, 1955, colum 
1953-
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provided by it was not adequate. It, in., effect, super

seded the Supreme Court decision in the Bella Banerje~ 

case. 

the State argued that after the Fourth Amendment in 1955 no 

Court had jurisdiction to question a law for acquisition 

or inadequacy ciif compensation. The Court held that in spite 

of the bar created by the Fourth Amendment to the Constitution, 

it would strike down a law as a fraud on the Constitution if 

the principles for determining compensation were irft'elevant 

to the value of the property at or about the time of acquisi-

tion or if the law provided for illusory compensation. In 

arriving at this conclusion, the Court asserted that the 

authoritative interpretation ci:l:f the v1ord compensation was 

taken to mean a just equivalent of what the owner had been 

deprived of, meaning thereby that all relevant elements must 

be taken into consideration and all irrelevant elements must 

be excluded in arriving at the compensation. 

This case thus resurrectPd to a great extent the 

dPc is ion in the Bf"Jlo. Baner j cc case which was suppo :;ed to 

have been buried deep by the Constitution (Fourth Amendment) 

Act 1955. The doctrine of "just equivalent" remained, 

notwithstanding the amendment, as valid as before in protect-

ing individual right to property. 

28 AIR 1965 SC, p.l017. 
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The decision in Vajravelu case was followed in Union_Qf 

29 
.!.!"ldia V. f-letal Cg£!2£ratiQI!. It reiterated that the law 

providing for compensation, has to provide ''for payment of • just 

equivalent• at or about the time of acquisition, to the 

property acquired. If some of the principles prescribed did 

not ensure that the resulting compensation would be just equi.-

valent, then such a law must fail. 

In the ~te of Gujarat V. Shantilgl....!jangaldas 30 case the 

Supreme Court reconsidered the question of compensation payable 

for property acquired by the State, and reverted to a position 

which was different from what it had taken so far. The Supreme 

Court shifted its stand and stated that adequacy of compensation 

fixed by the legislature or awarded according to the principles 

specified by the legisla~ure for determination was not justi

ciable, and the compensation was what the legislative justly 

regarded as proper and fair reco~pense for compulsory expropr

iation of property. If, however, the compensation so fixed 

was illusory or could in no sense be regarded as compensation, 

then it was no compensation within the meaning of Art. 31 ( 2) 

of the C.Onsti tution. 

But the Supreme Court reverted to its earlier stand in 

the R.C.Cooper v. Uniou_of India
31 

and held that the bank 

29 AIR 1967 SC, p.637; 1967 1 SCR, p.55. 

30 1 sec 1969, P· 509 • 
.. 

31 1 sec, 1970, p.248. 
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nationalisation law was liable to be struck down as it 

failed to provide to the expropriated banks compensation 

determined according to relevant principles. It was not 

acceptable to the Supreme Court that a principle specified 

by Parliament for determining compensation was conclusive. 

The principles specified by the Parliament for detErmining 

compensation was beyond the pale of challenge only if it was 

relevant for the determination of compensation. 

A true interpretation of Art.31(2) would nave been tnat 

the legislative determination of quantum of compensation or 

of principles governing it was not open to judicial review 

even where the provisions resulted in what the Courts might 

be inclined to call illusory compensation. The difference 

between illusory and inadequate compensation is political and 

not legal. One of the assumptions of the doctrine of judicial 

review is that the Courts must abstain from deciding upon 

political quesfiions. Tne judicial review of "fair equivalent 11 

as determined by the legisla'\ture can not but land the Court 

into deciding upon political questions. 32 

What is ''fair equivalent .. is largely a question of 

State policy and cannot b~ divorced from 3ucn congidnrations 

as the nature of the property expropriated, its nistory and 

32 H.M.Jain, Right to Pr)perty Und~ the Indian Cgnstitu
!iQQ (Allahabad, 1968 , pp.l73, 182. 
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origin, to what use it was put, how much profit it has 

already earned, its existing .use, its relation to the scheme 

'\ 

of social reform and welfare and the paying capacity of the 

comnrunity. The Parliament therefore advisedly decided by 

expressly stating so by the Constitutional (Fourth Amend

ment, 1955 to leave it to the legislature to decide in each 

case what would be the fair equivalent of the property 

acquired. 

When that decision was upset by the Cburts, the Parlia-

ment once again made the Twenty- fifth Constitutional amend

ment to reinstate that resolve. Tne Amendment 33 dropped the 

word ''compensation" and instead inserted the word "amount" 

in Art. 31 (2} in order to avoid judicial review of "compensa-

tion" as .. just equivalent". For the same reasons were added 

in the last sentence of Clause ( 2) the words, "the whole of 

that amount or part of it may be given otherwise tnan in 

casn." 

34 In Ke2Y,§ll9.nda Bnarati V. Staee of Keral.a the Supreme 

Court considered the question of· the validity of the Twenty-

fifth Constitutional amendment. It was unanimously held tnat 

the Twenty-fifth Amendment in so far <lS it introduced changes 

--------------------
33 The Constitution (Twenty- fifth t\mendrnent) Act, 1971. 

Ibid. 

34 . 197 3, p. 225. 
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in Art.31(2) is valid. The majority of the judges held that 

the amount fixed by law could be questioned in a Court only 

if the amount so fixed is illusory or if''the principles 

specified were irrelevant. mwever, the payment of just 

equivalent or recompense at tne morket value of the property 

acquired or requisitioned was abandoned. In Bhimsinghji v. 

Union of India, 
35 

the Supreme :ourt reiterated th3 t tne matter 

of adequacy of compensation was placed beyond the pale of 

controversy and made non-justiciable issue by tne Twenty-fifth 

Constitutional Amendment unless the amount was illusory or 

confiscatory. 

Finally, to put end to all controversies wnetner real or 

unreal and to confer absolute freedom by giving legislature 

free hand to determine the amount of compensation the :Onsti-

tution (44tn Amendment) Act 1978, took away the rignt to 

property from the Chapter on Fundamental Rignts and gave it 

tne status of an ordinary rignt. The changes made in this 

regard are as follows: 

(i) tne right to acquire, t;old and dispose 
of property under Article 19(1) (f) was 
declared: 

(ii) Tne rignt to property against depriva
t.i on wi thnu t n\1 tt1o ri ty of 1 m.t Wr\fl tnk P.n 
away by deleting Article 31 anc'J adding 

35 AIR 1981 SC, p.l66; 2 SC2 1981, p.234. 
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Chapter IV in Part XII Article 300-A, Right 
to Property which provides that no person 
shall be deprived of his property excPpt by 
author! ty of law. 

It is clear from the above discussion why Article 

300A is silent on the question of cornpenr;,.ttion. It rne,1ns 

that the que~•tion of compensAt:ion ls clo~ed so far as the 

courts are concerned and it shall solely be determined by 

the discretion of the legislative. Although the adequacy 

of compensation or amount ~-s not at all for the courts to 

judge, but ii such amount or compensation in lieu of expro

. priation of property is "'illusory•• and arrounts to no compen

sation in reality then it may be challenged in the courts 

for being arbitrary and unreasonable. 

Besides the qu<:mtum of compensation, there are other 

aspects on the basis of which expropriation of property may 

be challenged in the court. It would seem that the courts 

can appropriately interfere {a) where the law permits out

right confiscation without giving any compensation whatso

ever; (b) where the legislative leaves it to the executive 

to ac~ire or requisition property on payment of any compen

sation it may choose to fix tn its discretion and does not 

itself lay down any princ!ples on which the compensation is 

to be determined; and {c) where the 1 av1 does not fix the amount 

of compensation but lays down the principles on which and 

the manner in which the compensati.on is to be determined dnd 

given and the executive commits any deviation frorn the 

principles la :td dovm by th0 
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After discussing what is national treatment in case 

of exp.ropriation of property let us now proceed to study 

briefly the actual practice of India in nationalizati.on of 

foreign property. 

The propagated government policy of no undue nationa-

lisation and payment of fair compensation has been carried 

out in actual practice. A brief resume of the major natio

nalisations of foreign owned properties by India bears this 

forth. 

Air transport was nationalised in 1953 when the indus-

try was in poor financial conrlition, badly organisPd and 

inefficiently run. Both domestic and international airlines 

required large investments which the government alone was 

in a position to make. Moreover, virtua11 y every country 

in the world excepting the United States had assumed public 

ownership of this important public service. w'ieigning the 

importance of air transportation t~ the nation and the state 

of affairs in which it was the government decided to nati-

onalise it in the overall interest of the nation. 

Compensation was paid on the basis of valuation of 

the assets of the private airlines. More~ver, many conce-

ssions were made. The government assumed the debts without 

any deduction from the value of assets. Depreciation was 
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reckoned on extremely favourable terms. Special compensation 

was allowed for overhauls before appropriation. The terms of 

payment were also good. Ten percent was paid in cash and the 

balance in the form of five year bonds bearing 3.5 percent 

interest. The government of India guaranteed the bonds. The 

compensation was considered very favourable and this .was ref

lected by a s·ubstantial rise in the share of the expropriated 

air companies in 1953 after the terms of compensation were 

announced. 
36 

In 1955, on the recommendations of the All India Rural 

Credit Survey Committee, the Imperial Bank of india, owned to 

the extent of ten percent by British share holders, was 

nationalised to provide for adequate rural credit facilities· 

for Indian agriculture,· and for the successful implementation 

of development plans in the public interest. 

Compensation was based upon the average price of the 

shares of the Imperial Bank of India during the ye~r prece-

ding announcement of thf" nation;d.isation of December 20, 1954. 

Tnis resulted in a payment of Rs.l750 and odd for a share 

with a par value of Rs.500 or over, three times the original 

paid up capital. Payment up to Rs.lO,OOO were made in cash. 

36 See M.J .Kust, Foreign Ent~mri.>~1Ll.u_Ing;L~ :_ Laws and 
Pol~,cie§. (Bombay, 1964}, .P• 100. 
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Tne Parliament provided that compensation would be payable 

in central government securities but a share holder was given 

the choice to also apply for transfer to him of shares in the 

new State Bank of India in lieu of compensation. It is sig-

nificant to note tnat foreign snare holders were compensated 

fully in cash. 

Following this, on September 1st, 1956, the Life Insu

rance Companies were nationalised including eight foreign 

insurers which were doing business in India. The cnief reasons 

behind it were the staQe of affairs of life insurance business 

and government strategy of mobilising more funds for develop

ment plans. During the years 1944-54 some twentyfive companies 

failed. A like number were taken over by other companies. 

This entailed losses to policy holders. The principal argu

ment given at that time was that the deposits of the policy 

hol~ers were used by the Indian and foreign companies to earn 

huge funds. Nationalisation was undertaken to enable the 

government to invest such funds and profits emerging there

from, in the socially most necessary lines of investment in 

accordance with the priorities laid down in the plans. 37 The 

tnen finance minister stated in tne parliament that, "the 

- --
37 Budder Dutt, •Nationalisation Facts and Fancies", 

~ll§~, vol.l7 (30), 24 March 1979, p.l2. 
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nationalisation o.f life insurance is a further step in the 

direction of more effective mobilisation of the peoples 

savings. 38 

The principle adopted for determination of the compen

sation was to calculate compensation at twenty times the 

annual average of the surplus allocated to shareholders in 

the two actual years proceedings preceding January 1955, or 

ten times such average plus paid capital. Eacn company could 

choose in the alternative giving it the greater compensation. 

If no surplus had been calculated during the basP period, 

the insure could get the value of the assets less liabili-
, 39 

ties. 

The compE!nsation formula evoked considerable outcry 

from the Inill.an Insurance Oompani~s Association and other 

interested parties. There were several protests that the 

compensation was unfair. But apart from such criticisms 

which are natural, the compensation given can be t.ermed as 

fair and 'adequate' in the sense of classical formula of 

compensation under the traditional international law of expr

opriation. 

38 Pgrlimn~n!a!Y ~~Q~~~, Lok Sabha, vol.ll, No.26, 
1956, col. 2927. 

39 See, n. 36, p.l02. 
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Nationalis.:~t:Lon of Kolar gold mines, a wholly foreign 

owned enterpribe by the Mysore g9vernment, generated a lot 

of controversy as regards the am:::>uz:tt of compensation. The 
' 

company- claimed eight million dollars based upon the value 

of the assets less liabilities plus the loss of earnings 

expected from the remaining life of the mining leases. The 

Mysore government offered 1,750,000 dollars. The Government 

of India intervened and pressed for fair compensation as a 

result of which 2,380,000 dollars compensation was paid. 

Computed on the basis of the market value of the company 

share formula. Testing on the classical formula compensation 

can be adjudged as fair and adequate. 40 

Tne Coal Bearing Areas {Acquisition and Development) 

Act was enacted by the Parliament in 1957 which, inter ~, 

author! sed the government to acquire coal mining lands and 

rights. The Act was passed to establish greater public 

control over the coal mining industry and its development 

by providing for the acquisition by the state of unwcbrked 

land containing or likely to contain coal deposits or of 

rights in or over such land, £or the extinguishment or 

modification of such rights accruing by virtue of any agree-

ment, lease, license or otherwise for the land. The act 

40 Ibid., p.l02. See also S.C.Jain, Nationalisation Qf 
?o~q_Pro~~tv r A,Study in North-3outh Dialogue, 
rNew Delhi, .l983), p.237. 
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proviqed compensation on the basis of market value of the 

land without mineral rights. For mining rights compensation 

was based on a~tual investment on the lease plus interest. 41 

Tt1e historic decision of Bank Nationalisation was taken 

so that the state could have control over the strategic 

sectors of the economy. Such corjtrol was necessary to help 

the economically weaker sections, to f.urther financial invest

ment for the development of agriculture, rural areas and the 

small scale sectors and to direct investment on priority lines 

in tne interest of national development. Consequently, 

fourteen major commercial banks were nationalised bu.t, as 

noted previously, the foreign banks were not nationalised. 

The next and the most noteworthy case of nationalisation 

of alien property in India was of foreign oil companies, 

namely, ESSO, Burman Shell and Caltex. The process of taking 

over foreign oil companies began in 1974. Tnese companies w~~t 

set up in India during the period from 1953 to 1955 for the 

purpose of producing marketing and distributing in India 

petroleum products. It was also provided in these agreements 

tnat the companies would not be taken over for twenty five 

years unless agreements were mutually amended or rescinded. 

Tne agreements sought to provide that the companies could 

purchase crude oil at the world market prices prevailing at 

---------------·-----
41 Ibid., p.102. 
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the time and place of shipment with tne freedom of choice 

as to the source of supply. The amount paid to tnese oil 

companies was very much higher than the prevailing prices 

on which the government could get the ~rude oil. The Govern-

ment could So"v'e a lot of money by entering into long term 

contract witn tne oil producing countries dire~tly on a 

government to government basis. After the government's 

unsuccessful efforts to have the crude oil prices reducP.d 

and after· protracted negotiations, the government decided to· 

take over tne undertakings of the foreign oil companies. Tne 

legislations42 concerning acquisition of the undertakings 

followed signing of the agreements with the concerned comp-

anies. 

Tne four enactments under which these oil companies 

were taken over provide tnat it is in the 'public interest' 

to acquire business of these companies in order that the 

products produced, ma~keted and/or distributed by them are 

"so distributed as best to subser.ve the comrnon good." Tnus, 

enactments were passed to carry out the constitutional obl

igation imposed on the government by Article 39{b) of the 

constitution which enjoins 

42 The ESSO (Acquisition of undertakings in Indin) Act 
1976. Tne Burman snell (Acquinition of undertakings in 
!ndia) Act 1976. 'I'ne Cdl tex (Acquisition of snares of 
Caltex Oil R~fining, lndia. Ltd. and tru:!' undertakings 
in India of Caltex India Ltd) Act 1977. Burman Oil 
Company (Acquisition of shares of Oil Indii'\ Ltd. and 
of the undertakings in India of Assam Oil Company Ltd. 
and the Burmah Oil Company, India Trading Ltd.) Act 1982. 
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to dt Yc~.c.t i.:ts Jlo d c~ 

towards ensuring that the ownership and control of th~ 

material resources of the comrmmity are diotr~bllted in such 

a manner as best to subserve the common good. 

The first oil compa.ny to be taken over wcts tne ESSO, 

wnose 74 percent shares were acquired by the government in 

March 1974 •. By October 1976, the government also acquired 

the remaining 26 per cent of equity holdings of the EJSO 

Eastern in the corporation. Tne total compensation fbr the 

takeover the ESSO was fixed at Rs.l8 crores (21.438 million 

dollars) • Payments were made in U.3 dollars in only three 

instalments for the 74 percent of shares and immediately 

in case of acquisltion of 26 percent of the snares. Tne 

interest at the rate of 6.5 percent till the date of payment 

43 was also paid. 

The government of India and Burmah snell signed an 

agreement for the takeover of the snell refining and market-

ing operation$ in India on December 24, 1975. According to 

the memorandum of understanding signed, the company got a 

compensation of Rs.38 crores in foreign exchange for its 

refinery and marketing operations. Rs.5.68 crores was to be 

paid before 31 December and the rest in yearly instalments. 

43 ~mes of Ind1g, 26 September 1976. 
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The payments were made :tn the UK pound sterling and tax-

freg interest O·f 8 percent was paid on the money for the 

44 remaining instalments. At the time of approval the bill 
' 

for the takeover of Burma.h Shall, there was some criticism 

of the compensation payable in foreign exchange and interest 

thereto in the parliament, but the Minister Mr.K.D.Malviya 

who piloted the. measures defended the figure as reasonable 

in view of the vast distribution which company had built up 
45 over the years .. 

The President promulgated an ordinance providing for 

the acquisition of the shares of the ~altex Oil Refining India 

Ltd. and for the acquisition and transfer of the right, title 

and interest of the Cal tex India Ltd. in relation to its 

under.taking in India on December 30, 1976. Following promu-

lgamation of the ordinance, Rs. 4-.5 lakhs shares of the Cal tex 

Oil Refining, India Ltd. were transferred to the qovernment. 

The memorandum witn the Caltex Petroleum Corporation 

fixed Rs.l3 crores as net amount payable in u.~. dollars in 

five instalments with the interest of 8 percent, for the 

acquisiticn of their refining and marketing assets and 

-'4 Commerce, vol.l31 (:3368), 6 Dec. 1975, p.933. 

45 National Herald (New Delni), 17 Jan. 1977. 
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operations in India. Cal t.ex. cmnp<·1ny dl!.>o agreed to supply 

from Gulf countries 1.5 milLion t.onnes of crude annually for. 

the next five years on commercial basis. 46 

British owned Oil Company Ltd. which was jointly 

owned by tne Government of India and Burman Shell, eacn owing 

50 percent shares, for ex.plora ti.on and producti.on of crude 

oil, was t~~en over by the Burmah Oil Company (Acquisition 

of shares of Oil India Ltd. and of the undertakings in India 

of Assam Oil Limited and tne Burmah Oil ·:::Ompany India Tra~ 

ing LimitedX Act 1981. Section 10 of tne Act provides for 

the payment of RS.21 crores and 56 lakns, free of taxes to 

tne Burmah Oil Company. It was further provided that tne 

amount would be allowed to be remitted to r.he company in one 

instalment in pound s~erling calculated at the exchange rate 

in force on the date of. such remittance. If the amount was 

not paid by the October 15, 1981, it was to carry simple 

interest, free of taxes, at the rate of 8 per cent per annum 

47 from that date, till the date of payment. 

The brief survey of national isation of foreign under

takings in India shows. that India has implemented the classic 

formula of prompt, due, effective and adequate compensation 

and also fulfilled the other conditions of traditional la\>! of 

-----
46. , Um~s of }:!)dis, (New Delhi) , Oct. 15, 1976. 

4 7 n. 40 , p • 2 40 • 
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expropriation, i.e., all the nationalisation were done for 

public purpose and were non-discriminatory in nature. 48 

After studying India's practice of nationalisation of 

foreign property and ~eeing its conformance to the rules of 

traditional law of e:xpropria tion of foreign property, it is 

relevant to study further the underlying factors behind 

India's practice to view the 8iqni E icance o E such practice in 

its true perspective. 

As noted in the beginning of the chapter, India's 

policy and pr:actice of nat:lonalisation of foreign property 

is directly related, rather dictated, by the policy of 

foreign investments shaped by the 

state of India's domestic economy. 

The po lie ies of ·the Indian government towards foreign 

investment and its policy of. nationdlisation of foreign 

undertakings 4 being one of those, are not based on dny arbi-

trary or doctrinaire considerations, but on sound economic 

reasons. The single most importatt basis lies in the fact 

that India is a country short of capital and with a very low 

48 Ibid., p.24l. 
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per capita income. The weakness of the country's indust-

rial base makes industrinli!id.tion dependent on the import of 

technology, designs and equipments to a greater extent. More 

advanced and ·::omplicated technology needed for widening of 

industrial base makes the dependence greater. Foreign 

private investment is treated as vehicle for the transfer of 

technology to fill the technology gap and for tne much needed 

promotion of export to take care of the balance of payments 

problem. The combination of difficult world economic scene 

and the pressures for growth in the domestic economy seem to 

have made it necessary for India to rely on foreign invest

ment, to achieve our investment targets. The pace of economic 

development in India can be ~ubstantially improved by having 

a favouretble climate for foreiqn private investment by making 

greater use of external resources. 

Anoth~r important reason for India's prctctice of 

nationalisation of foreign property is the fact that India is 

capital importer as well as capital exporter. India is one 

of those few semi-industrialised countrjes which serve as an 

important source of foreign directed investment. The concept 

of Indian joint ventures abroad mostly in the Third ~iorld 

countries, as an instrument of fostering economic cooperation 

and increas.ing efficiency and productivity of the available 

factorR of production is widely recognised.. India 1 s capability 
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to set up industrial plants abroad is growi.ng day by day. 

The first Indian joint·venture was a textile mill establi

shed in Ethiopia in 1956. By November 1977, a total of 83 

Indian joint ventures were in operdtion throughout the 

world, their combined assets being valued at approximately 

244 million US dollars. 49 On 31st December 1984, there were 

236 Indian jo~.nt ventures in different sectors of industry 

set up in 39 countries including some developed ones. 50 

Indian investment experiences abroad had an important 

effect on the politics of foreign investment in India. During 

the last 15 to 20 years out of 28 African countries which had 

won independence, military coups had taken place in 23, with 

the result that several successful joint ventures in many of 

these countries were nationalised. In its confidential 

memorandum to Parliament the Federation of Indian Chambers 

of Commerce and Industry (FICCI) argued: 51 

As India is emerging as an exporter of 
enterprise and capital equipment which 
forms the basis for our joint ventures 
abroad; it is important to be circumspect 
as regerds the treatment we meet out to 
foreign ent~rprises and foreignern doing 

-------------------
49 

50 

51 

Dennis J.Encarnation 1 MThe Political Economy of Indian 
Joint Industrial Ventures Abroad'', International 
2.£:9.siJJ§..sltirul (Boston), vol. 36 (19825 1 p. 31. -

See tiapdJ:.2Q..Q.k of ~Q!Q..~tion on i!'acilifus and Incentivfa, 
for Foreign •. ~~-ti!).~Dj;_J..!l.-!.n9i..Jl (IIC Publications, 1985 • 
FICCI, ~Correspondence and Relevant Documents Retating 
to Important Questions d~alt with by the Federation 

·during the year 1972 1
' (New Delhi, 1973) 1 pp.55-64. 
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business with and in India~··· Not only may 
such foreign capital and technology that we 
would like to attract in the interest of 
speedy economic growth, not be forthcoming, 
but our .industries and business interests 
may face similar disabilities. 

Thus not only the need of foreign investments in the country 

but India's own business interes·ts abroad ti.: down the hands 

of the government in its treatment of foreign investments. 

No wonder, India has subscribed to the 'adequate' and 'fair' 

com pensation in a few nationalisations of foreign companies 

it has undertaken. 

The Legislations concerning acquisition of the under

takings followed signing of the agreements with the concerned 

companies. The fact that agreements were signed before 

enacting acquisition legislations suggest~ that the amount 

rep resented n ego ti a ted compensation. Due to 1 ack o f av ai labi

lity of material on the negotiations since they are deemed 

confidential, and limited scope of the study, it has not been 

possible to analyse how negotiated amount was arrived at, and 

what considerations were taken into account to decide the 

compensation amount. Since the amount of compensation was 

mutually agreed no legal suit followed in the national courts 

to dete.rmi'l'le whether the compensation paid was 'adequate' and 

'fair'. 

Ke~ing in mind the fact of negotiated compensation and 
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the actual arrount a.nd terms of. pdyment from the brief survey 

of nationalis~tions of foreign undertakings in India, it 

can be fairly concluded that principles of international law, 

even by the traditional standards, have bePn adhered to by 

India. The compensation paid was ''prompt, due, effective and 

adequate ... 

Although the constitutional law of the country, as it 

stands today, gives ample .freedom to the legislature to deter

mine the compensation in lieu of expropriation of property, 

whether of nationals o~ foreigners, the government of India 

true to its policy pronouncements, has fulfilled the commit

ment of 'adequate• and 'fair' compensation. Considerations of 

faster economic growth and convergence of interests on matters 

relating to fcreign investment has led India to adopt this 

approach to the rules of international law of expropriation 

of foreign property. 

India, a leading member of the Group of 77, and an 

active member of ·the •"~forking Group of CERD;;.», stood firmly 

with the Third !'iorld when Article 2 ( 2) (c) of CERDS laying 

down the rule.<; of appropriate c9mpensation as determined by 

the state exproprlatinq the foreign property, was passed by 

the General Assembly of the United Nations. This means that 

as far as India's stand on the legality of rules of traditional 

law of expropriation of foreign property is concerned, it 

rejects those and instead supports Article 2(2) (c) proposition 
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along with other developing countries. But in practice it has 

adhered to what the Indian representative made it clear in a 

statement before the General Assembly. He statedt2 

(A) l tb:>ugh nationalisation or expropriation 
on grounds of public utility, security, or 
national interest did not imply any limi ta
tion of the right of the country:to decide 
on nationalisation if appropriate, but it 
was obvicu.s that the right of adequate 
compensation went hand in hand with 1 t. The 
matter was not only of principle bnt also 
of expediency because country which nation
alised foreign investments could hardly 
expect them. Since the development of the 
underdeveloped countries would take many 
years, they had much to gain by importing 
foreign capital on mutu.ally acceptable and 
honourable terms. 

52 UN Doc.A/C.2/SR 835, 1962, p.23S. 
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CONCLUSIONS 

The debate on the law of expropriation has been going 

on for over fJ.tty years and does not seem to end, yet no 

common point of encounter has been reached. Many western 

writers still argue that the expropriation of foreign property 

gives rise on the part of expropriating state an obligations 

to pay •prompt, due, adequate and effective" compensation. 

The practice of States with respect to compensation for exp

ropriated property is so diverse that one can not speak of 

any international custom as evidence of .a general practice 

accepted as law. 

Keeping in mind the nature of international law which 

is based upon the consent of States, it is submitted that 

although the rule of appropriate compensation as determined 

by the expropriating state laid down by Article 2(2) (c) of 

CERDS might still not have become part of the customary 

principles of international law, in view of the strong objec

tion by western states, but for once and all, it declared 

the demise of traditional international law of expropriation 

of foreign property. It is an entirely different matter that 

the developing countries desperately seeking to change the 

law along with exploitative and one sided international economic 

system, have not been able tc carry into effect the changes 

they seek. The heritage of old colonial system which still 

holds good in new forms under different name of neo-colonialism, 
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and various other limitations both acquired and self-created 

still stand in their way. The so-called inconsistency, the 

gap between rhetoric and practice on which western authors harp 

so much, soould not and cannot ·be used to rob off Article 

2(2) (C) of CERDS of its legal as well as political significance. 

The gap only highlights the hard struggle which is to go on 

fo2:' quite sometime and daunting nature of the task developing 

countries are face to face with. 

Despite all the confusion, chaos and controversies it 

can be fairly ooncluded about the law of expropriation that 

states have an absolute right to control their natural resour

ces and economic activities through exp_rc;>priation and this 

right cannot be fettered by any agreement with a non-state 

entity. States have the right to expropriate foreign property 

provided they do for a public purpose as determined by the 

expropriating State. Expropriation fOr a public purpose must 

be accompanied by "appropriate compensation" calculated, 

int;r ~, by having regard to the resources and economic 

development of the host state and to the level of return 

yielded prior to the expropriation to the investor. The host 

state can determine the basis of calculation under i \:f,l own 

municipal laws. 

Neeg for Cham~a 

New standards of in~ernational law on the expropriation 

law proble~ will have to be evolved in the fast changing 

environment. While the new standards have not clearly emerged 
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but there is al r.eady a, realization for this need. The jurists 

.from even western countries often speak of the new patterns 

and futility of the old concepts. The new born world community 

must have a new set of laws to govern the international rela-

tions of the members. This new set of laws may of course be 

built around a nucleus of as much of the old law as may be 

found to be conducive to the larger interests, not only of 

some of the members of this new community, but of all the 

states. 

There is real need to work out the new rules in a genuine 

spirit of aocomrrodation and reconciliation of ,conflicting 

interests and points of view. This requires a courage of con

viction which does not recoil from the risk of drastic opera

tions of and when they are essential for the rem:>val of con(e~ 

fUS growths in international life. It is not solely the 

influence of collectivist philosophy that calls for this modi

fication, but also, and perhaps primarily, the glaring imba

lance between poor and prosperous nations compelling the former 

to achieve social and economic reforms within a min~um period. 

International law is not a body of rules which may be 

gleaned from textbook headings, relatively unchanged over 

time. The objective of harmonising political relations between 

nations ~uld be a better rallying point for the formulation 

of rules of expropriation of fqreign property. What is needed 

today is flexibility, adaptability to the changing circumstan-
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forms but the concrete realities behind them. Legal concepts 

are relevant and meaningful only to the extent that they 

correspond to the economic and political facts. Legal rules 

should become nore political, if politics is to become more 

law abiding. 

The effectiveness of authority of any legal system 

depends in the long run upon the common underlyin~nterests 

of the participation in the system and their common recognition 

of such common interests. If the capital exporting states 

and the Third world countries remain as divided as they are 

today on this issue, international legal rules would enjoy 

little credibility. 

The South has to strengthen its solidarity and a pro

granrne of conrri\.mication between the North and South has to be 

worked out to remove the misunderstandings and explode some 

of the myths that had grown out of tiresome and tortuou9 

debates. There is a need for continuous process of consulta

tions and dialogue as a means for facilitating a better under

standing by the developed countries of the interests and 

concerns of the developing countries. Eventually the developed 

countries have to compromise in arriving at a new framework 

of law of expropriation of foreign property. The earlier this 

is done the better 1 t would be for the whole international 

community. 
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It is extremely important that the rules of expropriation 

of foreign property be formulated and codified. Some very sig

nificant areas of international law su~h as State Responsibility 

for injuries t.o aliens, are already under consideration of the 

International Law ~>mmission which has a mandate not only to 

codify existing laws but to help in their proc;tressive develop

ment. 

There has been several attempts to codify the law on this 

problem by several private oodies i.e. Institute of Internatio

nal Law, International Law Association, Asian and African Legal 

Consultative Committee and under the auspices of the United 

Nations. This indicates the importance attached to the problem 

under consideration. 

The chief o~ject of all endeavours must be to establish 

substantive or basic principles concerning the nature and 

extent of the problem which are due to foreign property and 

possible interference with it. This objective can only be 

achieved when prevailing legal opinion in all the countries 

adheres to the basic tenet that development of stable economic 

relations in the world is in the interest of all countries. 
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