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Chapter 1 

The paramount importance of intematiatal ciVil 

aviation, a vital and Uldispensable lUlk among nations Ul 

an increasingly interdependent world can hardly be exaggerated. 

Unfortunately 1 in xecent years it has faced and is fac mg 

risks from international acts of terrorism in the form of 

unlawful seizure or the exercise of control over an aircraft, 

or from the acts of sabotage (e.g. placing of bomb on board 

the aircraft, the runway or airport etc.). There is hardly 

any doUbt that •the crime of hijacking not only endangers 

the safety of the plane and the lives of the crew but also 

the civil aviation generally". 1 The subject of hijacking 

or illegal diversion, of aircraft as it is popularly called, 

and the development of effective measures to pxevant it, 

is of immense importance and intexest tod.ay not only to 

members of "special legal community of the air• (airline 

companies, air cxew or ground staff and air line passengers, 

etc.), but also to all those who are concerned with the 

broader problem of control of terrorism~ 2 

1. Alona s. Bvans, "Aircraft Hijacking: Its causes and 
Cure" I amer.i£an Journal of Intemational Law I Vol. 
63, 1969 1 P• 695. 

2. Bdward McWhinney, 'l'he Illegal Diversion of Aircraft 
and International Law (Leyden, 1975) 1 P• 1. 
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.Aerial hijacking has became an international problem 

ever since the hijacking of a. Cuban plane in 1961 ana conti­

nuing with the h1jack.1ngs of two Indian airlines planes to 

Lahore3 and Dubai4 on July 5, 1984 and August 24, 1984 

respectively. Although the first reported incidence occurred 

1n 1930 wben a groUp of Peruvian revolutionaries seized a 

Peruvian aircraft and tried to shower their country with 

propaganda leaflets advocating their cause 5 , but the first 

reported hijackmg, foitning a polJ.,tical pattern (.in the 

wake of east-west conflict) , occurred in late 1940 • s ana 

So•s when individuals from &astern Buropean countries 

attempted to flee to the West in quest of political fJ:eedom. 

This pattern was .a:eversed in the late 1960 •s ana 70 •s when 

most of the reported hijackings originated in the we-st with . 
. 6 

Cuba and the Arabian countries as the desiJ:ed destinations. 

The offence of hijacking bas certain special charac­

teristics as compa.a:ed to other national and international 

crimes. 7 Civil air transport is based on tbe confidence 

-------
3. see, Times of India (New Delhi), 6 July 1984. 

4. Ibid., 25 AUgust 1984. 

5. J • Arey, The SkY P1£a.ty ( 1972), .Appendix A, 
PP• 315-54. 

6. Abraham A'bromova,ky, "Multilateral Conventions for 
the SUppzession of unlawful ~izure and interference 
with Aircraft, Part I: The Hague Convention•, Cglombia 
Journal of Transnat~nal Law, Vol. 13, no. 3, 1974, 
P• 381. 

7. S.K. Agrawala, @craft Hiiackina and International 
Law (Bombay, 1972), PP• ·18-21. 
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of the peoples of the world and it works for the promotion 

and pxeservation of friendly relations among states. 8 

Hijacking increases the risk of mid-air crashes jeopardising 

the safety of aircraft operations :In the same a.ir-spell 

and lives of those on board. 9 Apart from navigational 

diff icult1es Which necessarily follow with changes of 

course, landing and take off, there are other hazards. 

Aircrafts flying overland routes are not necessarily 

equipped for emergency land.:ing at sea. Diverting the 

aircraft beyond the range of its fuel capacity, or to an 

airport without navigational aids or sufficient runways 

are the most natural hazards of aerial ~ijack1ng. lO 

Hijacking undexmines the confidence of people and therefore 

its suppression is of deep concern to all. The frequency 

with which the offence has been increasing during recent 

years is alaz:m:lng and calls fQr a vigo~us action both at 

national and intemational level. There are reports that 

a. see, General Assembly Resolution on .-erial Hijacking 
or interference civil air trawl (Resolution 2645 (XXV), 
Nowmber 30, 1970), Preamble. . 

9. Gary M. Horlick, "The Dew loping Law of Air Hijacking•, 
Harvard Inte.mational Law Journal, Vol. 12, no. 1, 
1971, PP• 49-51. · 

10. ln the case of ~:ecent hijacking of an Indian Airlines 
Boeing 737 plane, which was taken to Dubai aiz:port, 
the U.A.B· authorities refused pe~iss~n to tbe 
plane to len~ at .Dubai and it hovered over the ai.tport. 
But with the fuel r~ing low the pilot had to land 
on a darkened runway. This caused J.ncreased risk to 
the lives of passengers and crew. see, 1'1mes of 
lpdia# 26 August 1984. 



there were at least 91 completed bijackings between January 

1948 to september 1969. 11 There were seventeen instances 

of hijacking between 1948 and 1950 and another seventeen 

instances in the period of 1958-1962.12 The record from 

January 1, 1961 to 1972 shows that the:re have been 343 

successful and unsuccessful international and danestic . 
hijackings worldwide. If attempted hijackings are added, 

there have. been 396 endangered flights during this period .. 13 

India has also been invol.ved in seven aerial hijackings. 

The increasing danger to tbe safety of the aircraft, 

crew and its passengers can be visualized from the fact 

that according to ICAO reports, there wer.:: 12,252 passengers 

and crew on board in 171 cases of seizures, sabotage and 

ground attacks in the period between January 1969 to 

AUgust 1971. 14 

In most of cases friendly intemat.ional relations 

are at stake as hijacking inwlves more than one state. 

The most important factor which changes the character of 

the cr:lme of h;1jack1ng into a heinous crime is that it is 

generally done with a political mot1ve. That is why most 

of the ~ime hijackers escape punishment. AccorcU.ng to one 

11. Bvans, n. 1, p. 699. 

12. Xbid., PP• 697-98. 

13. Alone B. mvans, •Aircraft Hijacking: What is Being 
Done", an!rican Jgurnal of ,International Law, Vol. 
67, 1973, PP• 642-43. 

14. Horlick, n. 9, P• 40. 
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report more than 70% of hijackings till 1970 were done 

with a political moti~.lS lt may be added that whether 

a crime is political or not is generally a subjective th:blg. 

While in most of the cases the state of registration of the 

aircraft would consider hijackmg a purely criminal act, 

other states may regard the crime as political and give 

asylum to the offenders. i'he~fore n1eze municipal legis­

lati.on by certain interested states providing for compulsoq­

prosecution and punishment of hijackers landing in its 

territory or escaping to it cannot be a CQmplete answer 

to the problem, since the states most willing to punish 

hijackers axe not the ones where the hijackers generally 

land or escape to. 16 only the imposition of an 1ntemat1onal 

obligation on all states to extradite or to punish the 

guilty persons could prove fruitful. Jurisdiction of 

sta~s must be defined precisely to overcome a situation 

where no state may have jurisdiction to punish the offenders. 

ln an effort to combat cr:iminal acts Which endanger 

the safety of international civil aviation~ three multi-

15. see, M1chel Pourcelet, "Hijacking:. 'the Limitation 
of Treaty Approach", :in McWhinney, ed., Aeripl 
Piracy end Intemational &g, 1'971, P• so. 

16. It has been pointed out that inspite of effective 
laws in u.s.A. and its greatest interest 1n punishing 
the hijackers, tbe record of prosecutions 1s not 
impressing. Out of 51 successful hijacking& of 
United States aiicrafts from 1961 to 1969 only 5 
hijac~rs have been deported back to USA and prose­
cuted. see, Bvans. n. 1, P• 706. 
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lateral ccnventions have been adopted under the ausp1ees 

of the International Civil Aviation organisaticn (.lC~). 

'l'be Tokyo convention of 19631:7 attempted to ensur:e that at 

least Clle state possessed the right to exercise its criminal 

jurisd1c:tion over an offence committed on board en aircraft 

1n flight. 1n addition, the Convention sought to fac111-

tate the resumption of a· hijacked flight. 'l'be Hague 

convention of 197o18 sought to combat and penalize acts of 

unlawful seizure of aircraft. In the ~ontreal Convent;Lon 
19 

of 1971 the parties attempted to resolve the corresponding 

problem of unlawful ~~rference with airCraft ~ carefully 

defining the offence, by extending the authority of states 

under intemational law to exercise jurisdiction over 

offenders, and by providing for the prompt extradition, 

prosecution end punishment of offenders. 

Concept of Hiiacking and other 
Cilines on BoarCI AU;crait 

The te~ •hijacking" is derived from the shout of 

"Hi Jack" given by those persons who used to appropriate 

17., The Tokyo convention of 1963 is officially known 
as the Tokyo Convention on offences and certa.tn 
other acts· committed on Board Aircraft, Alper ican 
Journal of Aoternaticnal Law, Vol. 58, 1964, PP• 566-86. 

18. The Hague Convent.t.m for the suppressioo of unlaWful 
seizure of Aircraft, American Journal of lntematispal 
Lgw, Vol. 65, 1971, PP• 440-66. 

19. The Montreal ConventiQn for the sUppression of un­
lawful acts against the safety of Civil Aviation, 
anteriaan, Journal of lnternational Lgw, Vol. 66, 1972, 
PP• 455-66. 



7 

the illicit liquor being carried by boot-leggers in the 

prohibition t:ime in the United states. 20 Thus it is a tetm 

of American slang hav:ing no meaning. The offence of 

•aircraft hijacking• essentially consists of a taking or 

conversion to private ~se of an aircraft as a means of 

transportation and forcibly changing its flight plan to 

a different dest1nation •. 21 Sanetimes this is characterised 

·as theft of the aircraft itself and the robbery of passengers 

and cmw. 22 

McWhinney uses a differant term for the crime of 

hijacking. He calls it •aerial piracy•. He applied this 

te.l'11l for the illegal diversion by force or other means of 

~n aircraft to a destination other than that envisaged in 

its original flight plan. 23 But it must be mentioned here 

that •aircraft piracy• is not "pil:Clcy• in the clessical 

sense or as defined in tbe 1958 Geneva convention on the 

High seas. 24 Article 18 of the Convention refers to the 

piracy as "illegal acts of violence~ detention or any act 

of depradation committed for private ends by the crew or 

20. G.M • .n. White, •The Hague convent1on for the Suppres­
sion of Unlawful seizure of Aircraft•, 'l'he Rev1gw 
wernat.aonal gpnuniss!On- of JUJj'ists, No. 6 1 april­
June, 1971, P• 39. 

21. Bvans, n-. 1, P• 696. 

22. Xbid. 

24. For a detailed discuss~n on the differences between 
•hijacking• and "piracy•, see, Chapter II infra. 



8 

passengers or private aircraft and d~cted against another 

ship or aircraft. 

The Tokyo convention of 1963 does not make any 

attempt to define the crime. Article 11. the sole article 

of Chapter IV which is entitled as •unlawful seizure of 

aircraft •, zefers to •an act of interference, seizure or 

other wrongful exercise of control of an aircraft in flight•. 

A brief analysis of this article also reveals the absence 

of any provis1oo pertaining to tbe extradition, adjudication, 

or possible punishment of the offenders. 

Axticle 1 of the Hague Convention defines the offence 

of unlawful seizure of aircraft. This Convention also 

nowhere uses the terms •hijacking• or •aerial piracy•. It 

runs as follows; 

Any person who on board an aircraft in . flight: 
(a) unlawfully, by force or threat thereof, or 

by any other form of intimidation, seizure 
or e»arcises control of that aircraft, or 
attempts to p~rform any such act or, 

(b) is on accomplice of a person who perfoms or 
attempts to perform any such act canmits an 
offence. ( 25) 

This provision does not attempt to define the crJme 

as such but instead it specifies the conat1tuting elements 

25. 'l'ha Hague convent1on of 1970, n. 18, 
Article 1. 
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of the offence. 26 These elements are: ( 1) use of force or 

threat thereof, or any other form of :l.ntmidation 1n conmltt­

ing the offence (or any attempt to do so), (2) the use of 

the means mentioned 1n· (1) or attempt to use tbem should be 

for the purpose of seizing or exercising control of an 

aircraft, (3) the use of force is unlawful i.e. without 

legitimate basis, (4) the acts mentioned above must. be 
" 

conunit ted while the aircraft is :in flight. 

Although this definition is relatively short, it is 

complex and it caused extensive debate during the conference. 

The provisions of Article 1 of the convention are identical 

to those which are mentioned in the lCAO Legal Committee • s 

draft. 27 But the legal sub-cammittee•s draft did not 

conta:in the phrase •or by ;my other form of intimidation•. 

The suggestion that the word "intimidat1on" be included was 

proposed by Japan. 28 . The Japanese delegate emphasized that 

not only phys.t.cal ~orce but also psychological force should 

be included. The condit1Gn laid down :Ln the pmv:Lsion 

xequiring the use of force or the threat thereof in committing 

the offence of hijacking raises the following question: 

can hijacking be committed through a means other than those 

26. R..H. Mank1ewicz, •The 1970 Hague Convention•, in 
a symposium on Hijacking. Journal of Air Law and 
cgmmerce, Vol. 37, 1971, P• 199. 

27. aee~ lCAO Doc. 8877-LC/181~ (1970)· 

28. lbid. , p • 26 • 



10 

mentioned in the provision? Xf, for. inst~ce, the pilot 

of an aircraft hjmself hijacks or if the hijackers secure 

his cooperation in exercising control over the aircraft, 

would this he a cause of hijacking under the Hague Convention? 

Or if the hijackers secure the cooperation of an air hostess 

and ask mr to administer drugs .in the drink of the pilot, 

and after he has lost consciousness, the hijackers take 

owr the command of the aircraft and divert it to a desti­

nation of their cho.ice, does this case come under the 

Convention? 1n both the examples neither force nor the 

threat thereof has been used in carrying out the crime.29 

During the discussion the Australian delegate felt that the 

definition of the offence would be unduly restrictive if 

it were to apply only to those situations where actual 

physical fo.rce was used or threatened. He maintained that 

an act of unlawful exercise of control over the aircraft 

should be punished 1f. the offender emplc;Jyed such tactics 

as blackmail, bribexy, or impersonation, on board an air­

craft. He further suggested that if the committee did not 

wish to delete all references to the use of force, Article 

l(a) should read •by force or threat thereof• as well as 

in •any other manner•. 30 This definition was opposed by 

29. Sami S@ber, •Aircraft Hijacking 9nder ~e Hague 
convention 1970 - A New Reg:ime•,, International and 
Cqmp;u;:atiye Law Quarterlv, Vol. 22, 1973, PP• 691-92. 

lO. ICAO Doc., n. 21, PP• 27-28"' 
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a number of delegates. The United states delegate c011tended 

that the suggested wordings we%e vague. 31 'J.'he Indian dele­

gation stated that under the Australian proposal any unlawful 

exereise of ccmtrol would cane within the purview of the 

Convention. India pointed out that even such acts as a 

pilot flying with an expi:red license could be included 

within the crime.32 

The delegate. f.ran United Kingdan suggestea the 

insertial of tlie words •or by any other means of coerciCll'l• 

after the phrase in .Article l(a) •by force or threat there­

of•. 33 After much debate the legal committee, by a vote 
. 34 

of 25 to 7~ rejected the Australian proposal , but adopted 

the proposal of the United I<ingdan. 3 5 Xn the f:inal draft, 

the tem •coercion• vas changed into the tem ""int1m1aati01'1•. 

Article l(b) of the Convention provides that an 

accomplice will be treated as 1f he himself has committed 

the crime. The issue that confronted the members of the 

committee was whether this provision shoUld be l:lmited to 

include only those accanplices who wem actually present 

on board the aircraft. The lsraeli delegat1011 proposed 

31. Ibid. 

32. Ibid., P• 28. 

'33. Xbid., P• 29. 

34. Ibid.~ P• 33. 

35. lbid., P• 34. 
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that While the scepe of the convention shoulcl be restricted 

to an act of unlawful seizure committed on board the air­

craft 1n flight, the accomplice provision should be expanded 

to cover a.ccanplices on the ground as well as those who 

were on the board aircraft. The ltalJan delegaticn also 

supported the Israeli proposal. 36 ln response to this 

proposal, the French delegate 1 the Chaiz:man of the Committee, 

stated that it was the decisicn of the sub-committee that 

the accanplice should be covered only if they were on 

board the aircraft. The French delegate maintained that 

th~ accomplices on the ground would not go unpunished ae 

they W'O':lld be guilty under the dcmestic laws of the state 

.concemed. Thus the Israeli proposal was z:ejected. 

In additicn to defining the types of acts which 

conlltitute --the offence•, Article 1 specifies the time 

period within which the offence must be committed if it is 

to come l!fithin the scope of the Convention: the unlawful 

seizure of the aircraft must occur when the aircraft is 

"in flic#lt". Article 3( 1) of the Convention provides that 

•an aircraft is considered to be in flight at any t:ime 

from the moment when all its external doors are closed 

follow1n9 embarkation until the moment when any such door 

~ opened for disembarkation•. It should be noted that 

36. Ibid., P• 22. 

37. Ibid. I PP• 21-22. 
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the pericld of t:ime specified bY this definition is longer 

and commences earlier than its counterpart 1n the Tokyo 

Convention. Article 1(3) of the Tokyo Convention defines 

an aircraft to 'be in flight from " ••• the moment when 

power is applied for purpose of take off until the landing 

run ends•. Moreover Article 3 of the Hague Convention 

specifically says •that 1n case of a forced landing the 

flight shall be deemed to continue until ~e competent 

authorities take owr the responsibility for the aircraft 

and f~r persons and property on board!' ln addition, Article 

3(3}. prov~s tha.t the Convention would not be applicable 

where the point of take off of a hijacked aircraft and the 

point of actual landJng are with1n the territo.r:y of the 

state of registration of the aircraft. Article 3(3) states: 

The Convention shall apply only if the place of 
actual landing of the aircraft on board which 
the offence is committed is situated outside tbe 
territoey of tm state of reg1$tratian of that · 
air<;:raft; it shall be jmmaterial whether the air­
craft is engaged 1n an international or domestic. 
flight. ( 38} 

While adapting this pxovision it was thought that 

this would be a matter purely within the jurisdiction of 

the national law of the concerned state since no other state 

was involved. But what would be the position if the aircraft 

38. The Hague Convention of 1970, n. 18# Article 
3( 3). . 
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is brought back to the same territory after the occurrence 

of crime and after the aircraft has· failed in an attempt 

to land 1n a foreign territory. 39 Norway put forward a 

meaningful suggestion ret~arding the definition of a Clomestic 

flight, v1z., where the airCraft tak.&s off 1n the state of 

registration, flies exclusively over the territory of and 

is scheduled to land in, the same state and actually does 

land theze. All other flights, it. suggested, would have 

an intemational aspect and ought therefore to be covered 

by the Convention. 40 

The definition under the zegime of the Hague Con­

vention only covers the acts •on board an aircraft in 

flight... ACts of sabotage and armed attacks against inter­

n.ational civil aviation and its facilities, which am not 

uncommon, are not covered by the Convent ion. But they have 

now _been cowred by another convention, namely, Montreal 

Convention of 1971. Article 1 of this Convention defines 

and enumerates the offences of unlawful interference with 

aircraft as follows: 

l. Any person commits an offence, if he unlaw­
fully and intentionally c _ 

(a) perfoxms an act of violence against a 
person on boar<l an aircraft 1n flight if 
that act is likely to endanger the safety 
of that aircraft in flight, or 

39. A9rawala, n. 7, PP• l0-31. 

40• XCAO Doc. 8877-LC/61, P• 148. 
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(b) Destroys an aircraft in serviCe or causes 
damage to such an aircraft which renders it 
incapable of flight or which is likely to 
endanger its safety in flight, or 

(c) Places or causes to be placed in service. 
by any means Whatsoever, a device or substance 
which is likely to destroy that a.ircraft, or 
to cause damage to it which renders it in­
capable of flight • or the cause damage to it 
which is' likely to endanger its safety .in 
flight, or 

(d) Destroys or damaqes air navigational faci­
lities or interfere with their operation if 
any such act is likely to endanger the safety 
of aircraft in flight, or 

(e) Communicates info~atian which he knows 
to be false thereby endangering the safety of 
an aircraft in flight. 

2. Any person also commits an offence if he: 

(a) Attempts to commit any of the offences 
mentioned in paragraph 1 of this article 

(b) Is an accomplice of a person who commits 
or attempts to commit any such offence. (41) 

It should be noted that Article 1 portrays two 

common ingz:edients, namely. unlawfulness and malicious 

intention. 42 secondly, the attempt and complicity giw 

rise to the same degree of culpability as the Commission 

of the crwe. Mother major contribution of this Convention 

is that neither the persons who committed the offence nor 

41. MCXltreal Convention, 1971, n. 19, Article l. 

42. Abraham Abramovsky, •Multilateral Conventions for 
the Suppression of Unlawful Seizure and Interference 
with Aircraft, Part II: tt'be Montxeal Convention•. 
Co1omb1a Joumal of lfttematiCXlal Law, Vol. 14, 
No. 2, 1975, p. 282. · 



16 

nor their accompliees need be on board the aircraft. Under 

the Hague Convention it 1s necessary that the culprits and 

their accanplices mU:st be on board the aircraft. 

The Problem of Jur1sdictiCIIl ~£ 
the Cr:lme 

As all persons and things within· the territory of a 

state fall under its territorial supzemacy, the concerned 

state has jurisdiction over them. However, custanary law 

of nations gives a right. to every st;.ate to claim to so ... called 

extra territoriality and, therefoz:e, exemption· from local 

jurisdiction, chiefly for its head, its diplanatic missions, 

its men of war, and its a.rmed forces abroad. 43 

The problem posed by crimes canmitted on board an 

aircraft 1n flight is basically one of conf~ict of juris­

diction. ~y its very natuz:e this cr:lme is committed in 
• 
more than one state and, consequently, more than one 

jurisdiction may. be involved. The state of registration 

of the aircraft may legit:lmately claim jur1,.sd1ct1on over 

offences committed m board its national aircraft. The 

st~te in whose airspace a crtme has been committed may 

claim the right to exercise jurisdiction over the crjme. 

S~ila,rly, the state of landing 1n the course of the 

commission of the offence may claim the same right. The 

43. L. Oppenheim, International Law Treaties, Vol. 1 
(Lonaon, 1966), PP• 325-26. 
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state of the victim and that of the offencler may sanetimes 

also cla:lm the right to exercise jur.isdicticm due ~o their 

connections with the persons involved. Of course, the state 

of landing is always in the best position to prosecute the 

offenders. But 1f the interest of the state of landmg is 

not involved, it may be xeluctant to exercise its juris­

diction. International law does not make it clear as to 

which state should get priority in the exercise of juris­

diction and whiCh state, as a matter of right, can claim 

extradition of the offencie rs. After three. mtportant 

J Conventicns we still do not have clef in it~. prov1sicns as 

to which state should get priority in exercising juris­

die:~ion, although the Hague conventiOD. of 1970 did try to 

provide a reasonably adequate framework for the purpose. 

Meaning and Definition of 
Jur1sd1cticn 

In International Law the term •jurisdicticn" has 

been defined differently by various authorities. The 

Harvard Research Draft defines the jurisdiction of a state 
I . 

as "its competence under international law to prosecute 

and punish for crime ... 44 Dr. F .A. Mann says: 

When pUblic intemational lawyers pose the 
problem of jurisdicticm, they have in mind 

44. Harvard Law School, "Draft conwntion on Jurisdiction 
with r:espeot to Cr:ime" I Article 1( b) , anerican 
Journal of ;tnt~rnatiCJlal Law, Vol. 29, 1935, 
Supp., P• 439. 
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the state •s right under intematicnal law to 
tegulate conduct in matters not exclusively of 
c1c:rnest1c concern. ( 45) 

Professor Cheng has divided the tel':m "jurisdiction" 

into two terms, namely, •jurisfaction" and "jurisdiction". 

ACcord.:lng to him, the former denotes the legislative power 

of a state as we 11 as the competence of its courts to apply 

such rules. The latter describes the actual administration 

of just.ic~ and the enforcement of such la~s, such as powers 

of arrest, passing sentenc~, imprisorunent, and so forth. 46 

'lbe jurisdicticn is one aspect of the exezcise of sovereignty 

by states, the limits of which are laid down by international 

law and any violation of these l:imits constitute a br:each 

of intemational law. 

In the Tokyo Convention on Offences and certain 

Other ACts conunitted on Board Aircraft, 196347, 'a general 

definition of jurisdicticn over crime in the air was 

provided in favour of the flag state, but concurrent jur1s­

diction was conferred on other states on grounds of territorial 

. effectiveness, active or passive nationality, security of 

45. P .A. Mann, "The. Doctrine of .Jurisdiction in Inter­
national Law", Ill. RCDI ( 1969), P• 9, quoted in 
Sami Subber, Jurisdiction over Crimes on Board Air­
craft {The Hague, 1973), P• 49. 

46. Professor B. Cheng, "Crimes on Board Aircraft", 
Cyrrent Legal PzpR,lerns, Vol. 12, 1959, PP• 181-82. 

47. For details see Chapter 111. 
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the state, breach of flight rules,. and the exercise of the 

jur1sd1cticm was made ne~essary for the performance of 

obligations under multilateral agreements. 48 This mtxea 

jurisdiction has long been regarded as the best solution. 

While the con vent ion does not require mandatory 

extradition or punishment of hijackers, it does recognize 

several categorJss of possible state respcases to seizures. 

P..ather than allowing universal jurisdiction, the convention 

calls for universal coeJ:Cive measures to be taken against 

hijackers by the signatory states. There were certain 

other drawbacks of the Convention. The aircraft used in 

the air services of a state but registered .in a foreign 

state were not covered by the con:vention. Since regis­

tration and nationality are the attributes o£ states only, 

can an international organisation register an aircraft.? 

What law will be applicable ancl who has jurisdiction over 

offences and acts committed on board such a1rcraft? 

The Hague convent~ for the suppression of Unlawful 

seizure of aircraft 197149, tried to provide a reasonably 

adequate framework for the exercise of jurisdiction with 

obligation of extradition or rendition according to the 

------
48. Carg N. Horlick, "'lbe Developing Law of Air Hijack­

ing•, ~tarvard Ipteeational L&W Joumal, Vol. 12, 
1971, No. 1, P• 35. · 

49. see Chapter 111 for details. 
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existence of an extradition tmaty. Under this Conventicn 

(Article 4), three states possess concurrent jurisdiction 

owr an alleged offender: first, when the ·offence is 

committed on board an·aircraft registered 1n that state 

(Article 4( ll) (a)); second when the aircraft on board which 

the offence 1s conunitted lands 1n its territory with the 

alleged offender still on boaxd; (Article 4(l)(b)}; third, 

when the offence is committed on board ~ aircraft leased 

without ~zew to the lessee who bas his principC!Il place of 

business, or, if the lessee has no su.c:h place of business, 

his pe~anent residence, in that state (article 4(l)(c)}. 

Jurisdiction of the state of registration is cancurrent 

with that of other states described in the article and Jn 

no way preempts their jurisdiction, though many of the 

delegates maintained that the state of registration shoulCl 

haw prJmary jurisdiction. 

1-be provisions enumerated in Article 4( 2) and 

Article 7 empower a state to exercise jurisdiction over an 

alleged hijacker no matter how or when he enters that country 

and .regardless of nationality. No connection between the 

state and the h~jacker need be established other than his 

presence within its boundaries and the state •s refusal to 

extradite b:im. 

!be position z:emains substantially the same in 

the Montreal Convention for the Suppmssion of Unlawful 
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Acts aga~st the safety of civil aviation, 1971 SO, wh1ch 

was aimed at including other criminal offences on board 

aircraft. Article 5( l)(a) reaffirms and codifies the 

traditional jurisdictional basis of territoriality. This 

Convention adopted more or less all the provisions of the 

Hague Convention concezning jurisdiction. Like the Hague 

convention, the Mmtreal Convention does not provide a 

system of priorities in the er.ercise of jurisdiction. 

Practical considerations pose problems for assuring 

the p~ishment of convicted hijackers though accepted as 

an international obligation. A state may refuse to punish 

even hiJ~ckers niot.tvated solely by personal reasons, (as 

against political considerations), simply to avoid doing 

anything considered desirable by a state with which it is 

on unfriendly terms. Another question that needs to be 

considered is the possibility of the general acceptance by 

states of SUbmission of such disputes to international 

jurisdiction, including the possibility of the jurisaict1on 

of an 1ntemational tribunal. On the basis of an analysis 

of various cases in different parts of the world an attempt 

is made in the study to assess tb!t trenc':la of the develop­

ments in the law relating to hijacking. 

so. see Chapter lli for <leta ils. 

DISS 
341.772 
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flan of Work 

As far as the scheme of present stUdy is concerned, 

first· of all customary intemational law bas been discussed 

and ·analysed. sometimes hijackjng 1s descr.ibed as •aerial 

piracy.... To remove any doubts~ about the difference between 

hijacking and piracy a thorough analysis is made of the 

difference between the two crimes. The textual analysis 

of t~ concept of sovewignty, the territorial and the 

extra-territorial application of national >laws etc. is 

the subject matter of Chapter li ~f this study. The dis­

cussion J.n this chapter is made 1n historica:l perspective 

because it helps 1n demonstrating the de-velopment .of the 

law. 

Chapter Ill is devot;.eCi to_ the study of three main 

Con~tiqns on the subject, i.e., the Tokyo Convention of 

1963~ the Hague Convention of 1970, and the Montreal con­

vention of 1971. A critical analysis of tm efforts by the 

lnternational Law Association also fonns a part of this 

Chapter.· 

ln Chapter IV an effort. is made to bring out the 

lacunas in the jurisdictional provision of these Conventions. 

The provisions relating to extradition and the lack of system 

of sanction have been discussed _in_ the chapter. 

The last chapter is a racapitulat i.on of var ,ious 

aspects of the problem and our suggestions and reconmendations. 



Chapter II 

~RlSQlC'l'JON OF SJ'ADS Y!J.PIR CUST'!!MI 
lNTSRNATIONAL LAW 

soon after the aircraft was invented, lawyers began 

considering the problem of jurisdiction over crimes canmitted 

on board an aircraft and the question as to which law would 

be appliaable. AS early as in 1902, the French jurist p. 

F auch ille, ate of the pioneer in air law, discussed the 

quest ion as to which state was ccxnpetent to exercise juris­

diction over offences and other acts cQIUllitted on board an 
• 

aircraft in flight. The question was also considered by 

international bodies during the various stages of dewlcp­

ment of civil aviation, even while the aia:raft was still 

in its early stages of development. It has been rightly 

said that, •there are wry few subjects connected with the 

law of the air on which lawyers have written so much or 

which they have discussed so often at international con­

ferences as crimes on aircraft•. 1 

Since there was no concept of hijacking or the other 

cr:lmes on board an aircraft prior to 1930, the trad.itional 

customary intemat ional law dealt with piracy on the sea 

and conferred upon states the extraor<l1nary jurisdiction to 

1. Sir Richard Wilberforce, •crimes in Aircraft •, 
Journal of the Roval M{onal.ltical society, Vol. 67, 
March 1963, P• 175. 
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prosecute and punish sea pirates. Due to the resemblance 

of both the crjmes, the rules and zegulations applicable to 

piracy in international .law have a dire~ bearing on the 

crimes committed on board an aircraft. 

some jurists recamnended the texm •aerial piracy • 

for the crime of hijackinq. But it is admittedly inaccurate. 2 

Various other tet:ms were also used for this crime, like 

•aerial hijacking•, •unlawful seizure of aircraft• and 

•skyjacking•. There was no law and no clear rule as to 

which state should exercise jurisdiction to prosecute and 

punish the "sky-pirates•. But there was a strong feeling 

that hijacking is a cr~ against all nations and that the 

rules Which were applicable to piracy should al.so be appli­

cable to the gradually· emerging concept of hijacking. 

However, the customary concept of ~iracy .1!l.m, qentiwn3 

has certain limitations when applied to hijacking. It must 

be remembered that a pirate ship newr claims allegiance 

With any nation4, and in most cases piracy is committed 

to satisfy. personal ends of the pirates. Another factor 

-·-----
2. Bdward McWhinney, fbe Illegal Diversion of Aircraft 

and J:nternational Law (Leyden, 1975), P• s. 

3. "JUl'e gentium• is a Latin term referring to a law 
which is common to all nations. see, Charles G. 
Fenwick, Inte.rnat3;onal Law (New York, 1948), lrd 
edn., PP• 47-48. 

4. Marjorie M. Whiteman, Da.mest..sf lntemat1gnal Law, 
Vol. 4 (Washington D.c., 1965), PP• 648-66. 
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which should also be kept in mind while discussing tbe 

resemblance of both the crJmes is that, the act of piracy 

violates intemational customary law only When it is 

•committed in a place not within ~he territorial jurisdiction 

of any state•.s Moreover, piracy itself is neither a 

crime against the law of nations nor is there any universal 

institution to prosecute and punish the pirates. 

In 1972, President Mr. Richard Nixon of United 

states firmly asserted that -

"Piracy is not a new challenge for the community 
of nations. Most cowitr:.Les, including the Un:.Ltad 
states, found effective measures of dealing w:.Lth 
piracy on the high seas a centuq ago. We can 
and we will deal effectively with pU'ary in the 
skies today•. ( 6) 

Zf the President is right in the above assertion, customary 

international law relating to piracy must give us a frame­

work to assess the legal problem of· hijacking. 

§volution of Pirasv Lsws 

Intern at tonal law is developed as a •code of conduct • 

us~g txeaties, conventions and diplanatic ag.reements to 

govem the relaticlns between the nations. But it also 

directs itself to the practices of individua~s whose actions 

s. Draft Convention on Piracy, with comments•, The 
jmerican Journal pf lntematiCI'lal Law, Vol. 2-,;-;-
1932, P• 760· 

6. Richard M. Nixon, -u.s. Position on ·Air Hijacking", 
PubliC InfoJ.mation (Washington, D.c., 1972), series 
P 025, P• 3. 
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violate the •very essence of international goodwill" and 

"frustrate the efforts of the nations and their citizens• 

to 11 ve 1n peace and harmCXly. 7 one category of such indi­

viduals who violate intemetional law 1s sea pirates. 

Piracy 1s Clef .ined as an unauthorised act of violence 

against persons or goods committed on the open sea either 

by a private vessel against another vessel or by the mut1-

D9US cxew. or passengers against their Own.. -vessel. 8 In 

order to constitute piracy Juze qent iwn,. the act of violence 

must be sufficient in degree, e.g. robbery·, destruction 

by fire, or other forcible Clepradations, such as grave 

injury to persons or property; it should be committed on 

the high seas as opposed to acts canmitted within the 

territorial jurisdiction of any .state: 

•T.ne offenders at the time of the commission of 
the act, should be in fact free from iawful 
authority or $hould have made themselves so by 
their acts, or as Sir L. Jenkins says, ••• out 
of tbe protection of all laws and privileges 
• • • • ln short, they must be 1n the predicament 
of outlaws•. (9) 

The customary international law which is formulated 

by consensus amongst states over a long period of time treats 

Hersch Lauterpracht, 
International Law•, 
Vol. 29, P• 4. 

"Position of lndividuals 1n 
Transact!Pns of Grotius Socie$=Y1 

8. Whiteman, n. 4, P• 649. 

9 • Henry Wheaton, "Blements of lntemet ional Law•, 
ed., George G. Wilson (Oxford, 1936), p. 269. 
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pirates as common enemies of all mankind. The high seas 

are beliewd to be the common domain of all mankind and, 

therefoz:e, a universal jurisdiction was proclajmed over the 

offence of piracy committed on high seas. Wheaton in his 

book describes the generally accepted principle as follows -

It is true that a pirate jure gent1wn can be 
seized and tried by any nation, irrespective 
of his national character or of that of the 
vessel on board which, ageJ.nst which, or ,from 
which the act was dale. The reason of this 
must be, that the act is one over which all 
nations have equal jurisdiction. This can 
r:esult only from the fact, that it is committed 
where aU have a common, and no nation an exclU­
sive jurisdiction i.e. upon the high seas; and 
if on board ship, and of her own cz:ew, then the 
ship must be one in which no national·autbority 
reigns,. The criminal may have committed but one 
cr 1me, and inten&ld but one, and that against a 
vessel of a particular nation; yet,· if done on 
tbe hiQh seas • • • he may be seized and tr :ied 
by any nation. (10} 

The most important question arises about the interests 

of the states to prosecute the guilty. What happens if 

the pirates remain inside the territorial waters of a state 

and come out occasionally to pursue their piratical act1-
. 

vities? Another question 1s whether a state surrenders 

its vested interest to protect and punish its national 

on board a ship. Paul stiel, a late nineteenth centuzy 

author strongly recommends that "Piracy 1s not a special 

ground or criminal judicial jurisdiction under the law of 

10. 1bid., P• 163. 
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nations•. 11 A jurisdiction can be acqu~ed on the basis 

of passive protective personality principle. In this 

principle a state claims. jurisd1ct.1on over a foreigner for 

injuries inflicted to the state •s nat1ona~a. 12 The juris­

diction is acquired on the basis that the for:eigners • 

activities are deemed injurious to the interests of the 

state • 13 But while exercismg this sort of jurisdiction, 

a state cannot enter into another state•s territory to 

capture the cr:iminals. Zt has to honour the territorial 

.integrity of other states. only if there is sane txeaty 

between two states to this effect it ~an tequest the .z:eturn 

of. the crim~(.lls on the basis of rec1procity. 14 Ba.ckett 

further writes that -

lt is now a ge~erally recognised and accepted 
rule of international law that a state possess 
the right of trying and punishing aliens for 
all infractions of its penal laws committed in­
side its territory. The question is whether it 
has a full extent of jurisdiction over them. 
'ftlere is certainly a recognized right (and it 
is sametimes said an intemational duty) to 
punish aliens for the cr Jme of piracy on the 

11. Paul Stiel, Der 'l'atbestand der P&,gteris, cited 
in Joseph Bingham, •Harvard Research on Piracy•, 
American Journal of IntemDtimal Lgw, Vol. 26, 
1932, P• ·761. . , 

12. .s.s. Lotus Case, Per:manent Court of Internati.CIIlal 
Justice, series A, no. 10, 1927. 

13. A detailed discussion is given at the end of this 
chapter. 

14. W.B. Becket, •The Bxercisa of Criminal Jurisdiction 
over Foreigners•, prit.igh }rearbpok of lntemational 
Law, 1925, PP• 44-60. 



29 

high sea' which is unaffected by the nat tona­
lity of the ship on which they are sailing. ( 15) 

Though piracy on the high seas constituted a graw 

threat to internet ional shipping and commerce, there are no 

recorded instances, prior to Harvard Draft Convention on 

piracy in 1932, of any attempt to codify laws of piracy. 

Barly bilateral agreements concerning p1ra.cy were related 

solely to the elimination of the African slave trade. The 

dQcuments of slave trading as an heinous act of piracy 

received international concurrence 1n the Treaties of Paris, 

Kiel and Ghent in 1814, declaration of 1815 Congress of 

Vienna and an addendum to the treaty of peace concluded 

in Paris on February 8, 1815. 

Further support of the abolition of African slave 

trade. was seen through multilateral treaties between Great 

Britain, spain and Portugal between 1&15 and 1817 and an 

agteement with Brazil in 1826. 16 Great Britain, RUs$1a 

and Austria agreed to prohibit the slave trade as a pirati­

cal act 1n tbl Treaty of 1841 ana concedE:td a mutual right 

to search flag vessels of their respective naticms suspected 

of violating the convent1on. 17 

15. Ibid., P• SO. 

16. Henry Wheaton, n. 9, P• 165. 

17. Ibid. 
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Consequently, .1n the pre-twentieth century, the slave 

trade rather than piracy as plunder on the high seas# 

received 1ntemat1onal attention through the promulgation 

of bilateral and mu~tilateral agreements denoting it as a 

crime against the law of nations. 

lilfforts of the League of Bati~s to codify the law 

concerning· piracy could not be fruitful. Thereafter, Harvard 

Research in Intemational Law took initiatives to codify it •. 

The Harvard Research on Piracy18 embodJes a most comprenehsive 

expression of customary law of piracy. It also provides the 

first reference to aircraft piracy as. log1.cal extensions 

from the high seas to high skies. The draft was modernized 

to the extent that no where we find the place for the 

expressions like piracy •jure geptium• or hostes humani 

saner it•. It fonnulated a clear functional rule of common 

territorial jurisd1ct1on. 19 

The Harvard Research Draft deals with three distinc-

tive areas of piracy - ( i) problem of the definition; ( 11) 

assertion that the piracy is crime against the law of nations, 

and (iii} the comma~ jurisdiction of states to prosecute 

and punish the pirates. We an not concerned here with the 

previous two, only the third one is relevant for our purpose. 

18. Harvard Research in International Law, "Draft Con­
vention on Piracy., with Comments•, ·lf!l!r1can Jouma,l 
of Intemat1onal Law, Vol. 26, 1932, P• 764. 

19. Canments, ibid., P• 759. 
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The meaning of the tems •jurisdiction• and •terri­

torial jurisdiction• az:e found in Art1cle 1, sections 1 

and 2 xespectiwly of the Harvard Draft. 20 Article 2 of 

the Harvard Research Draft proclaims the universal juris­

diction over the cr.ime. It says that •every state has 

jur1sdict1a1 to prevent piracy and to seize and punish 

persons and to seize and dispose of prdperty because of 

piracy. 'ltlis jurisdiction is defined and limited by this 

Convention'! While jurisdiction 1n 1ntemat1onal law 

eoncems •the legal governmental power and right as limited 

by the law of nations•21 , territorial jurisdiction is 
. 

said 1n Article 1 ·to include a state •s jurisdiction •over 

20. Art.:icles 1 - a of the Harvard Research Draft -

Article 1 

As the· tezms are used 1n this Cal vent ion 1 

1. The. term •jurisdictiolt means the j\\risdiction 
of a state under international law as distin­
guished from municipal law. 

2. ~e texm •territorial jurisdiction• means the 
jur~sdiction of a state under international law 
over its land, its territorial waters and air 
above its land and territorial waters. The term 
does not include the jurisdiction of a state 
over its ships outside the territory. 

3. The tem •territorial sea• means that part of 
of the sea which is included in the territorial 
waters of a state. 

4. 'l'he term •high sea • means that part of the sea 
Which is not includea in the territorial waters 
of any state. 

s. The tezm •ship" means any water craft or air 
craft of whatever size. 

21. Lassa Oppenheim, lntemational Law, A Treatise, ed., 
Hersh Lauterpacht (London, 1947), P• 458. 
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its land, its territorial waters and the air above its land 

and territorial waters. The term does not include the 

Jurisdicticm of a state owr its ships outside its terri­

tory•.22 

But the Harvard Draft does not z:eflect the traditional 

view of jurisdiction over piracy, the reason may be that 

the modernization of ocean shipping and transportaticm, 

coupled with increased use of commercial air travel, neces­

sitated a revisionist approach to · jurisd1ctional delinea.tions 

under the law of nations. 23 A thorough perusal of the Draft . 

shows that the conunon jur~41ctic:m granted to all naticns 

under international law provided a special ground for the 

· ··apprehension, prosecution and punishment of pirates on the 

high seas. Xt extends rather than l:imits the ordinary 

well-known state jurisdiction owr perscms and territory. 

Thus, the I> raft acknovledged the unilateral legitimacy of 

a nation-state to ~ize and prosecute those persons accused 

of a piratical act, and in doJ.ng so waff1rmed the equal 

common jurisdiction of all nations. 

Incidents of Mrial Piracv ( 1930 ... 581 a.ng 
Geneva Cgnvept19f! on the HJ,gh sets ( 19SfU 

The first ever incidence of aircraft seizure took 

22. Art·icle 1, sectim 2, n. 20. 

23. Jacob M. Denaro, •In flight crimes, The Tokyo Con­
vent1Cil and Federal Judicial Jurisdiction•, Jgumal 
of Air Law !nd Co~rce, ·Vol. 35, 1969, PP• 171-203. 
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place .in i930 when unsuccessful zevolutionaries seized 

ccmtrol of an aircraft in Peru 1n an attempt to flea that 

country. The second incident occurred after seventeen years, 

this tme to escape from a communist country. ln the period 

fran Pebzuary 1968 to September 1969, there were more 

successful acts of aircraft hijacking than there had been 

during the previous twenty years. Reports for sCine 121 

completed hijackings .haw been. found for the period fran 

January 1948 through the begSnning _of September 1969.24 

While an upsurge in hijacking is evident in the periods 

1948-1950 (seventeen instances) and 1958-1962 (seventeen 

instances), the figures for the period between l'ebruary 

1968 to the first week of Septe!Jlber 1969 are z:emarkable. 

In 1968 tbeze were thirty successful hijackings of aircraft. 

In the first 33 weeks of 1969 there wez:e forty-six success­

ful hijackings. 25 

On the basis of the Harvard _Dr~ft it can be argued 

that an aircraft seizure always involves robbezy of tbs 

aircraft a~d threat of violence. . But such attempts usually 

begin and texminate within the territorial jurisdiction of 

24. Alona s. &vt:tns, "Aircraft Hijacking• Its Cauaes and 
Caze", anerigg. Josrnal pf. Jptemat ion&l Law, 
Vol. 63, 1969, P• 697. 

25. l'bid., PP• 697-98. The period 1948-50 was marked 
by. political disturbance in Czechoslovakia and 
China& 1958-1962 was the period in which the castro 
regime came 1n1:o power and consolidated its authority 
in Cuba. 'l"here is no single explanation for the 
figures for 196~69. 
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some state, thus placing the incidents outside the suggested 

guidelines of Harvard Draft.26 ln short, while the Harvard 

Draft did recognize that in future the piracy like acts 

might be camnitted in ·the air~ it did not provide any workable 

solution for them. 

The Geneva Convent ioo on the High seas of 1958 makes 

it quite clear that the laws telating to piracy on the 

"high seas• are also applicable . to the piracy en the "high 

skies•. Articles 14-22 specifica~ly deal with piracy, 

whether committed by ships or aircraft. 27 sami Shubber 

writes ~hat in o~er to discern whether hijacking of air­

craft amounts to piracy as defined by Geneva conventiCIIl 

on the High seas of 1958~ it is necessary to compare it 

with piracy under the r,:egjme of that Convention. 28 Article 

15 of the Geneva ccnventi<:l'l 1958 defines piracy consist.Jng 

of the following acts. 

1. Any illegal acts of violence, detention or any act 

of depredation, ccmmitted for private ends 'by the 

crew or the passengers of a private ship or a private 

26. Nancy Douglas Joyner, ~+erial Hijes1sin9-!S an l!!ter­
gatic:mal Crime lLeiden, 19?4}, P• 95. 

27·. Arthur H. Dean, "'The Geneva CCI1ference on the Law 
of the sea: What was aceanplished", Nnerwan 
igumal gf lntemational Law, 52, 1958, P• 608. 

28'. Bami Shubber, *ls Hijacking of Aiz:craft Piracy in 
International Law", Brit ish Yearbook of Inte matimA! 
~, 43, 1968-69, P• 194. 
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aircraft, end directed: 

(a) on the high seas, against another ship or 

aircraft, or against persons or property on board 

such ship or aircraft. 

(b) Against a ship, aircraft, persons or property 

in a place outside the jurisdiction of any state. 

2. Any act of voluntaey participation in the operaticm 

of a ship or of an aircraft with knowledge of facts 

making it a pirate ship or aircraft. 

3. My act of inciting or of intentionally facilitating 

an act described in sub-paragraph 1 or sub-paragraph 

2 of this article. 

It is to be noted that the definition emphasises on 

the following factors - ( il the enumeraticm of illegal acts 

of violence shall be de_temtined by municipal state law; 

(11) that the pirates be motivated by private as opposed 

to .. political ends; (iii) that the act of piracy invol're 

action from one ship to another sh~ anc1 frcm one aircraft 
t 

to another; ( 1 v} that the acts of violence, detent ion, or 

depredation take place outside the jurisdiction of any 

state. 29 The duty of the state to suppress the act of 

piracy (Article 14) is further enhanced by Article 19 which 

29. Hero F. Van Panhuys, •Aircraft Hijacking and Inter­
national ww•, ColHJ!ibi;a Journal of Transnot 1mol Law, 
Vol. 9, 1970, P• S. 
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:r:eaffizms. the universal prSnciple by which the state may 

extend their jurisd~ction to apprehend and punish the pirates 

whose arena for such cr1m.inal activities has been the h1gh 

seas or high skies. 

lt must be noted that :in most cases the hijacking 

is committed for political as against private ends. 30 In 

several cases it is very difficult to ascertain whether 

the act was done to meet private ends ()X' t~ fulfil sane 

pUblic ends. 31 'l'he second factor, w);lich distingui.shes 

aircraft bij~ck1ng frcxn piracy is that in .the latter case 

the illegal violence and detention ~ust be directed agamst 

another ship on the higl'i sea. But in the case of hijacking 

tbe crime is commit't;ed on board an aircraft whereever it 

may be.·32 However, it may be notedbezoe that under general 

interne~ionallaw, it has not been essential that piracy 

be diz:ectecl against another vessel only. 33 

3o. 'the political motive was involved in 64.4% of cases 
of hijacking accorcUng to a report by lNTRPOL; 
lCAO Doc. 8877-LC/161, P• 132. 

31.. Johnson, •Piracy in Modem lntemational Law•, 
~ansactians of the G£etius· Societz, Vol. 43, 1957, 
PP• 76-78. 

32. The question of the applicability of the Geneva 
convention arose in the incident of Santa Maria 
(1961) When a group of persons abo~rd the ship seized 
a Portuguese liner •santa Maria•. The~:e was g~:&at 
deal of controversy amongst the jurists about the 
applicability of the Conwnti<m as the act was not 
d~rected again.st another ship. 

33. Oppenheim, •International Law•, 8th edn., Vol. I, 
P• 609. 



37 

As mentioned earl:ier, the Geneva convention recognizes 

an extension of piracy on the high seas to piracy in the 

high skies. However, the legal ingredients of piracy are 

not c11J:ectly related to the aircraft. A clear clistinction 

between aerial hijacking and a1r piracy must be drawn. ~e 

distinctive elements of air piracy are : illegal acts of 

violence, detention or any act of depredation committed -

( i) for private ends, ( 11) by the crew or passengers of a 

private aircraft against another, and ( 111) on the high 

seas or in a place outside the jurisdiction of any state. 

Whexeas unlawful seizure of aircraft or hijacking requires 

the following e~aent ial elements - ( 1) person on board an 

aircraft, ( 11) unlaWfully committ:lng agamst the same 

aircraft an act of interfezence, seizure of other wrongful 

exercise of control, and (:111) while the aircraft is in 

flight. 34 

The conceRt of §,overeigpty in the; Air 
!ftd &ts ael.Eivance to Intematwnal Law 

The foundation of 1ntemat1onal law rests upon the 

general principle that the states occupy a specified geo­

graphical a~:ea. Within that l:imited area states are said 

to possess •soveraignty•,35 i.e. •supreme a~ority over 

34. S.K. Agarwala, A&rcraft Hiif!.Ckigg_ and Int.erpatjpnal 
Law (Bombay; 1973); P• 77. 

35. The word •sovereignty• was used 11'1 France for an autho­
rity, pol1.tical or otberw1S9, whiCh bad no authority 
abow itself. The word •sovereign• is derived from 
the late Latin •superanus•. For details see Oppeheim, 
International Law - A Treatise, ed. by Lauterpacht 
(Landon, 1961), PP• 120.23. 
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territoxy and nationals". 3~ In the early eonsideratJ.ons 

of .inte.m.ational law govem1ng a1rcraft and aviation, 

probably the most discussed question was whether state has 

the sovereignty owr the airspace above its territory. 

A draft convention on the regulation of ae.r:Lal naVi­

gation was sul:mitted to the Institute of lnternat i.onal Law 

in 1902, 1n which two theories of the sowre19Dty over air 

space were propounded, viz •. , the theory of complete freedom 

of the air and the theory of sovereignty of states over the 

air space above their territor1ea. 37 The lnstitute accepted 

a p.-:-opoSl/11 that the ideas be combined to allow the freedom 

of the e1r subject to the right of se~ defence •. 38 Barlier 

in 1901, the French jurist Faucbille proclaimed the view 

of the complete freedan of the air on the analogy of 

Grot ius • doctrine. of the freedom of the seas. 39 Fauchille 

based his theory on the asslilmption that it was J.mposs1ble 

for a state to control the air space above the level up to 

which a building can be eJ:ected. 40 Prior to 19th centut:y 

36. James L. Brierly, The Law gf the Ngt1gns, 4th edn., 
Oxfor4# 1949, .P• 142. 

37. Honig, l:!egaJ: StAtU§ of the A!£crafit (The Hague, 
1956), ~· 10-12. 

3a. lbid., P• 1o •. 

39. Hazeltine, The Law of the 6!.£ (London, 1911), 
P• 45. 

40. Honig, n. 37, P• lo. 
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whosoever supported the concept of sovereignty in the air 

space, supported it in the basis of the ability of the 

subjacant state to have effective control owr this and 

not otherw1ee. 41 

owr the high seas, it was generally admitted that 

the air space was f z:ee. But with regard to the a 1r space 

over land, including inte.mal and territorial waters, we 

may reduce the above discussion to three theories. 42 

1. That the air is free, subject only to the rights of 

states .r:equired in the interests of their self­

preservation. 'lh.:ls theory is mainly based on the 

argument advanced ~ Fauchille that the air is 

incapable of appropriation .because it cannot be 

actually occupied. But so-vereignty does not :imply 

41. 

continuous presence. · "A state can exercise sovereignty 

over a h~ge desert, or the summit of an uninhabitable 

J!lountain, 1f it is in de facto control and is in a 

position to suppress internal disor:der and repel 

external attack. ln. that sense a state does control 

the air space above it•. 43 

J .c. Cooper, 
sovereignty•, 
PP• 411-la. 

•High Altitude Flight and National 
lntf!FDatiQnal Law Quarterly, July 1951, 

42. Arnold Duncan Mcnair, 1be Lew of the Ai[: (Lauion, 1953), 
PP• 6-8· And also see Hazeltine 1 n. 39 for a scholarly 
discuss ion on the controversy. 

43. Mcnair, Ibid., P• 7. 
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2. Tbe second theoz:y was based upon. the analogy of the 

marit.:ime belt of territorial ltaters. There is a 

lower zone of territorial air space and a higher 

and unlimited zone of free air space over the land 

and waters of each state. 

3. The t.h1J:d theory was that a state has complete sovereignty 

1n its whole air space to an unlimited height. 

As we have said above, the principle of sowr:eignty 

over the air space is usually regarded as a corollary of 

the theory that thf!! e:l.r space above the territory of a 

st{tte is integral part of that territory.. Th$-s view is 

supported by a number of writers. 44 Durmg World War 1, 

states acted upon the assumpti9Jl that they had complete 

sowreignty and jurisdiction over their air space. 45 

Article 1 of the lnteJ."'lational Convention for the regu­

lation of aerial navigation 1919 (The Paris Convention) 

endorsed the same view. 46 

44. Kuhn, "The Beginning of an Aerial I.taw•, anJ!ricAD 
Joumal of, Intern§Jpnal k!W, Vol. 4, 1910, P• .109; 
and Her:sey., . •The lnternational Law of the Aerial 
Space•, l@!!!rJ&;m.Jouma.l of Btemptional Lg, 
Vol. 6, 1912, P• 381. 

45. J .M. Speight, Air polfSr and War Rights (London, 1947}, 
PP• 420 ff., 

46. Article 1 of the lntemational convantion for the 
Regulation of aerial Navigation· of 1919 (The Paris 
Convention) 1 "The High contracting .Parties recognize. 
that ewz:y power has complete and exclusive sovereignty 
over the air space above its territory. For the purpose 
of the present Convention the territory of a state . 
shall be understood as :lncl\1d1ng the national terri-



41 

'lbe theory of the sove.teignty over the air space 18 

thus established. The question of liberty of passage through 

air space was dealt wj.th immediately after the sovereignty 

over the air space had been aff1rmea. sovereignty is not 

absolute but dan be restricted bF treaty provisions.47 1t 

should be noted that there is a practice, developing among 

the nations to zelax the.1r sovere ignt.y rights ill favour of 

civil aviation. 48 

The Intemetional Civil Avia~ion Conference held in 

Cl:licago in 1944 zecognised the complete and ~xclusive 

sovereignty of states in regard to_ t.he air s~ee above their 

territor:y. Article 1 of the Chicago convention is almost 

identical to Artie le 1 of the Par is Convent ion. 

Not only over the air space of land territo.r.y, but 

also over the air space of the territorial and internal 

waters of the state, a state has sovereign jurisdiction. 

Footnote 46 Qont•a ••• 

tory, both that of the Mother count.ey and of the colo­
nies and tbe territorial waters adjacent thereto•. 
The Pan ~nerican ·aeronautics Federation 1926, scandi­
navian Air Confexence of 1918 and the· Air Navigation 
Conference of 1910 also pronounced in fawur of the 
sovereignty principle. 

47.. Article 2 of the Paris convenion 1919 provides for 
~oc:ent passage. 

48. In Corfu Channel \Merit) case ( 1949), a liberal 
attitude was taken by Judge AZevedo towards the civil 
airc:rafts. He said -that as regards military aircrafts, 
a state can make regulations as it de~s fit but a 
"tendency• according to the leamed Judge exists to 
pemit the free passage of civil aircrafts. 
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Article 2 of the United Rations Convention on Law of the 

sea, 1983, reads as follows. 49 

Article 2 - Legal status of territorial sea, of the 
air space over the territorial sea and of its bed 
and sub-soilt 

1. 'l'he sovereignty of the coastal state extends, 
beyond its land territory and 1ntemal waters 
and. 1n the case of an archipelagic state, its 
archipelagic waters, to an adjacent belt of sea, 
described as the territorial sea. 

2. This so-vereignty e~ends to the air space over 
the ·territorial sea as well as to its bed and · 
sub-soil. 

On the basis of the evolutionary process outlined 

above, the principle of sowreignty and an exclusive juris­

diction of each state over the air space above its territory 

is _f1rmly anchored 1n _1ntemat1onal air law. Just as 

sovere1911ty extends over the territorial waters, the 

sovereignty of a state extends to territorial air space. 

'l'he air space abo-ve the high seas is fxee. 

1 NationaJ:itx pf the Air<:Faf~ 

The question of the nationality o~ aircraft has been 

discussed at considerable length since the 'beginning of 

this century. -rhe issue of the nationality is of immense 

value • both in ease of an aircraft as well as a ship. The 

49. Law of t.'le Sea; Official Text. of the United Nations 
convention on Law of the sea with Annexes end Index 
(United Nations, l983,L, J.'- 3" 
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international pract:.iee of states recognizes that a state 

of which a ship is a National by virtue of this fact alone 

gains a certain legislative, administrative and Judicial 

Jurisdiction over the vessel on both the .international and 

domestic levels that no other state can challenga-.50 There 

aze two opposing views on the subject, viz. , the view of 

those who favour the analogy with ships, and the view of 

those who want to have aircraft treated ill the same way as 

motor cars etc. Supporters of the ~.1rst view hold that 

thexe must be a special zelat~nship between the aircraft 

and its country of origin, eXpre.ssed by conferring on the 

aircraft the nationality of tba.t country. The supporters 

of the latter view consider it sufficient if the aircraft 

can be identifiea by a certain distinctive mark. It should 

be noted heze that in case of a ship it is commonly recog­

nised practice that the flag of the ship •s nationality 1s 

flown as a symbol of her nationality. But it 1s only a 

prima facie and not a conclusive evidence. 51 The right _ 

to fly a given flag is governed not by international law, 

but by municipal law and the regu.lations of the state whose 

flag is flown. The state, whose flag the ship is flying, 

so.. Whiteman, n. 8, Vol. 9, P• 3. 

51. Ibid., P• 5. 
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must provide the documents to that effect.S2 

Although Fauchille advocated fr:ee air theory, he 

acknowledged that the states concerned ought to have certain 

rights of self-preservation. Thus, he bSmself maae a dis­

tinction between a national and a foreign aircraft.. In 

1908 l>aus declazed that •an aircraft flying a'bove the high 

seas must be regarded as part of the t.erJ"itory of its. country 

of origin•. 53 In the same year Kuhn expressed the view 

that it might be advisable to introduce gowrnment. super­

vision of aircraft. which would entail the zegistration of 

all aircrafts, as well as the granting of a nationality, 

which would be symbolized in the flag it would carry. 54 

52. Article 91 of the 111 United Nations convention on 
the law of the sea a 

Nationality,of Ships 

1. &very state shall fix the conditions for the 
grant of its nationality to ships for the regis­
tration of ships U1 its territory, and for the 
right to fly its flag. Ships have the nationality 
of the state who- flag they a.te entitled to fly. 
Thexe must exist a genuine link between the 
st. ate and the sb ip. 

2. &very state shall issue to ships to which it has 
granted the right to fly its flag documents to 
that effect. · 

53. Daus, ~ie Luftschiffahrt in staats und Volkerzechtlicher 
Minsicht, 1908, P• 6 as quoted by J ~P. Honing, ~e 
Legal Status of AircrafJ; (The Hague, 1956), P• 42. 

54. A.K. Kuhn, .. "Nar1al.Nav1gation in. lts relation to 
Intemational Law•, eroceedinys Qf american .fr'olitical 
science .&ssosiat~Qn, 5th NU'lua Meeting, 1908, .P• as. 
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Fauchille in his report to the Institute of Inter­

national Law suggested that e~ry aircraft should ha-ve a 

nationality. ln the draft for an interna.tional air agreement 

drawn up at the lntemational Air Navigation Conference held 

at Paris in 1910, the ~ry first chapter was devoted to the 

nationality and reo1strat1on of an aircraft. Article 6 of 

the Paris Convention of 1919 and article 17 of the Chicago 

Convent~n of 1944 also zec:ogn_ized the principle of natio­

nality of the aircraft. 55 The registration and the 

nationality of the aircraft not only provide the jurisdiction 

to the state of registration but they also ensure that 

wbez:eever such aircraft may 1:8 1 it shall comply with the 

rules and regulations relating to the flight and maneuver 

of aircraft the ze in force .• 56 

C&:iminal Jurisd!:tion. ozer Mrcraf~ 

ACcording to Article 1 of the Chicago Convention, 

~944, a state has jurisdiction to prosecute and punish 

crimes and offences c~itted on board atrcraft with,jn the 

are~ of its sowxeignty 1 which also :includes the air space 

above its territory. But in most of the cases tbe stca.tes 

refrain themselves from exerc1s1ng the jurisdiction if 

55. Article 6 of the lnternat1onal Convention for the 
Regulation of .Aet;ial Navigation 1919 (the .,ar1s Con­
vention) and Article 12 of the Convention of Inter­
national CiVil Aviation of 1944 (Chicago convention). 

56. Article 12 of Chicago convention of 1944. 
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their intexests are not banned, or when the aircraft is 

flying owr the high seas when the cr:&me is canmitted on 

board. In the United states vs. Cordova, a u.s. court 

declared that it did not haw jurisdiction to punish the 

offences since the offence was committed over the high seas. 

Later this lac~a was xect1£1acl by passing a legislation. 

As a general rula the states declare their cr Jminal 

law &Jlplieable to persons who commit a crjme on board 

vessels carrySn9 their national flag. ln a number of cases 

the stil~s exemise jurisdiction although the aircraft 

ca~:rying. thoir flag is located m or over the territQry of 

another state. ACcording to the rules of m.ternattona~ law, 

a state has jurisdiction over offences committed. by aliens 

abroad th,eir ships when such an offence is also punishable 

in the country \fhem it is committed. 57 Thus. a state has 

two types ~f jurisdiction over its air space i.e. territorial 

and extra-territorial. 

Territorial Jurisdict:lcn 

A state has complete and exclusive jurisdiction within 

its territory and this is the cardinal ru1e of intemational 

customary law. A state. has jurisdiction over any crJme 

committed on :Lts territoey within the territorial waters 

57. Honig, The Lega,l statug of AircEaft {The Hague, 
1956}, P• 138. 



47 

and in its air space. 'l'his is so irrespective of the 

nationality of the aitcraft. In other words, foreign air­

craft as weU as national aircraft ate governed by this 

principle. Professor Jennings put it :in the following 

'Vtords. 

The first principle of jurisdiction is that 1ft 
general eveq state is competent to punish crimes 
committed upon its territory. ~is rule z:equires 
no authority to support it: it is everywhere z:e­
garded as of primary jmportance and of fundamental 
character. (58) 

An. important objection to the territorial jurisdiction 

may be that in the course of flight the. aircraft generally 

passes t;hrough the juri &diCtion of se~ra.._ states.. For 

example, if an aueraft passes over Burope with a speed of 

more than 400 kms. per hour, it is bound to attract _the 

jurisdiction of more than one state . and it will be wry 

difficult to determine which state was flown over at the 

time of occurrence of the offence. . Apart fr~ the above­

mentioned objection to the territorial system, it may be 

argued that often the state above whose territory the 

aircraft is fly1ng bas not the slightest interest. in what 

happ1!ns on board the aircraft and will, therefore, be 

unconce1'tlad w.ith questions of the applicable law and 

Jurisdiction. 

-·-----
58. Professor Jennings, •&xtr-9-terr.itorial Jurisdiction 

and the United states Anti-trust Laws• 1 Br1t1J.b 
,Iearbook of Intemational Lf!l!e 1975, P• 148. 
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Another problem which is worth cons1Clerin9 is the 

extent and type of the jurisdiction a state may exercise 

within and without its territo.z:y. so far as the type of 

jurisdiction is concerne4, e state can laWfully exercise 

its legislative, executive and judicial jurisdiction. It 

can legislate for a situations, and 1f they mater.ialize, 

it can arrest the offenders and try them. As regards tha 

extf!nt of jurisdiction, a state cannot exe.r:cise its executive 

jurisdiction. in the territory of anot.her st;ate without the 

latter•s consen~.59 For example, if while travelling on 

an a ire raft xegistemd in stat~ A, X stabs Y while the 

aircraft still is in the air space of state A, and the 

aircraft sUb~quent ly lands in state B, state A cannot 

se11d a unit of its pol1c::e force into the territoey of 

the latter in order to fetch X and bring him back to its 

territory for trial. •There is gen~ral ag~ement that a 

state may not, unless by permission, exercise its power 

in a phys1cal sense in the territory of another state•. 60 

59. Judge HUber said in the Palmas case Q.929}, between 
U.s. and the Netherlands, that territorial sovereignty 
is the point of departure. in ssttling most quest ions 
that concern inte.mat1onal relations c •sovazeignty 
in the relations between states signifies in<lependence. 
lndependence in regard to a portion of the globe is 
the right to exercise therej,n, to the exclusion of 
any other st~te, the function of a state•. United 
Nation§ Reports pf .internata,onal 1Q'bit£ation A\far9.§, 
Vol. 2, 1928, P• 838. 

6Q. Professor Jennings, n. 58, P• 149. 
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ao it may be concluded that, within its boundaries .includ-

ing territorial waters, the state of registration of an 

aircraft has exclusive Jurisdiction over cr~es committed 

on board an a:Lrcraft flying therein. It 1s also true with 

regard to the foreign airCraft flying within the said 

boundar»s. The basis for assertion is the principle of 

sovereignty under customary iiltemational law. Thus, the 

state, .which is not the state of registration of the aiz:craft, 

can~ al.so exercise jurisdiction on the basis of the principle 

of sovereignty discussed above. 

lxt.ra.-Territor1al Jurisdiction 

Though it· is true that . in all systems of law 
the principle of territorial character of crimi­
nal law is fundamental, it is equally true that 
all or nearly all these systems of law extend. 
their actions to offences committed outside the 
territozy of the st8te which adopts them, and 
they do so in ways which may vazy from state to 
state. (61) 

Bxtra-territorial jurisdiction means the extent.ion 

• 

of the jurisdiction of a given state to conduct and acts 

outsidej.t.s territory. states are entitled under 1ntemat.ional 

law to make laws applicable to their nationals abroad, even 

though they are in a fozeign territory. 

As eat:.ly as in 1910, l'auchille was convinced that 

unrestricted application of a single principle could not . 

61. The s.s. Lotus Case, PCIJ serJss A-10, 1927, Jh 20. 
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lead to a solution. In principle he agreed that the law 

of the flag could be overridden by territorial law if the 

acts in question affected the interests of the state flown 

over. Fauehille thus abandoned the principle of complete 

freedom of the air, Which he originally advocated. He made 

provisions for the jurisdiction of the state whose pUbliC 

order and safety were threatened by the offences committed. 62 

The Draft of the Paris Convention 1919 •dopted the 

system of territorial jurisdiction. AecorCling to it legal 

xelations between persons on board the_ aircraft were to be 

go~:med by the law of _the flag. 63 Article 4 of the 

Harvard Research Draft, stated that -

A state has_ jurisdiction with xespect to any 
crime committed 1n whole or in part upon a private 
ship or aircraft whiCh has its national character. 
This jurisdiction extends to -

(a) Any participation outside its territory 1n a­
·crime commit ted in whole or in part upon its 
private ship· or aircraft; and 

(b) Jmy _attempt outside its territory to cOnrn.it a 
crime in whole or 1n part upon its private 
ship or aircraft.· (64) 

Therefore, the state of registration of the aircraft 

has, under 1nternational law, the competence to subject 

62. Honing, n. 57; P• 106. 

63. Ibid., PP• 108-09. 

64. Article 4, ArJ .I.L., Vol. 29, 1935, $\.lpplement, 
PP• 508-09. 
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to its laws crjmes committed on board the aircraft bearing 

its nationality while f~ying outside its territory. There 

is no problem when the offence is conmittecl over high seas 

or over no man • s land, but the problem arises When the 

aircraft is flying over the territory of another state. 

l:t attracts the jurisdiction of two states, one of the 

flag and that of the state flown owr. Ill the case of 

conf.lict, bowewr, the juriscliction of territorial ~tate 

prevails. This ie because, under international law; if 

t:.he~e is a conflict between the various forms of sovezeignty, 

territorial sovereignty owrrides quasi-territorial 

so~reignty and person!ll sowre1gnt.y; while quasi-territorial 

sovereignty owrrides personal sovere.tgnty. 65 

The exercise of jurisd,ction on the part of national 

state of the. aircraft will be the manuestation of its 

personal sovere1gnty. 66 Con&e<iluently, •any exercise of 

executive jurisdiction on the part of the captain of an 

aircr~ft in compliance ·with national law, such as the ar.test 

of a pas$8nger, will be a violation of the aovezeign rights 

of the ~te flown over•. 67 

65. B. Chang, General_f[!ncieles gf Law as Anplied 
by lllttin§tional Courts and Tribunals (Lc:rldon, 1953) I 

PP• 138-39. 

66. Ibid., P• 184. 

67. savarkar Case ( 1911), scott. l Hague Report, P• 276. 
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Now we come. to the question of the extra-territorial 

jur1s41ction of the states whU:b are not the state of the 

registration of the aixcraft • ID.ternational law empowers 

states to exercise jurisdiction over crimes committeel by 

its nationals outside its territory. This right can be 

exercised whether the offence has been committed on the 

territory of another state or in its air space. There are 

four principles zelating to the exercise of extra terri­

torial jurisdiction by a state of non-r:egistrat1on. 

1. '.\!!e Nata,onality Rr1n.cipJ.e 

Under custanary international law a state has the 

right to exercise jurisdiction owr its nationals without, 

territor ,tal limits, if the state •s l~gitimate interests 

are involved. 68 In s.s. Lotus case, Judge Moore sa1<1 

that •no one disputes the right of a state to sUbject its 

citizens abroad to the operations of its own penal laws# 

~ it sees fit to do so•. 69 The Harvcu:d Research also 

provided for the jurisdiction of a state oyer any cr:ime 

committed by a •natural person•, outside its territozy who 

was the national of that state.70 !his extra-territorial 

68. Jenning, •sxtra-territorial Jur~sdiction and the 
United States Anti-Trust Laws•, British Yearbook gf 
Internsp;:iopal ~, Vol. 33, 1957, P• 15l. 

69. PCIJ B!ports, A-10, P• 92. 

70. .Article S(a} of the Uarvard Draft, im!rican Jourpal 
of ln~ernational Law, Vol. 29, 1935, P• 519. 
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jurisdiction is based on the personal sowreignty of every , ' 

state over its nationals. But as a matter of fact a state 

cannot take executive action agamst its nationals abroad 

unless there is some treaty to that effect. The questioft 

arises what would be the test of nationality? ln this 

connection we must consider the genuine link theory propounded 

by the International Court of Justice 1n Notte'bohm case, 

1953. 'l'he court said, •nationality is a legal bond having 

as its basis a social fact of attacbneDt, a genuine connec­

tion of existence, interests and sentiments•. 71 

. Therefore, it may be concluded that under customary 

international law, a state has the jurisdiction owr the 

conduct of its ~etionals 1n foreign registered aircraft 

flying outside· its territories. 

2. 'l'he Principle of Pa§sive Nationality; 

According to this principle, •A state .claims the 

right to punish aliens for offences committed abroad to 

the injury of their ow~ nationals.-. 72 In s.s. Lotus case, 

judge Moore vigorously criticised this principle. ACcording 

to him this type of jurisdiction would create a panic. 

•tn this way an inhabitant of a gz;eat commexcial city, in 

which foreigners congregate, may in the course of an hour 

71. :r..c.J. Beports, 1955, P• 53. 

12. Jennings, n. 68, P• 154. 
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unconsciously fall under the operation of a nwnber of 

foreign cria11inal codes• .-73 A foreigner will have t.o submit 

to the territorial laws of that countJ:Y r he cannot carry 

his own laws for his protection. The Harvard Research 

Draft, too did not approve it. 

according to this principl•·• a state may exercise 

extra..:territoria.l jur:Lsdict.i.Qn. o~r crimes of _aliens _directed 

against its security, credit, political independence, or 

territorial integr1ty.74 AXticle 7 of the Harvard Draft 

provided-

A state has jurisdiction with respect to any 
cr:Jme committed outside its territory by an ·. 
alien against the security, territorial inte­
grity or political 1ntie~ndence of that state, · 
provided that the act or omission which consti­
tute the crime was not committed in exercise 
of a liberty guaranteed the a lien by the law 
of the place whe~ it was committed. (75) 

ACco.rdin9 to this principle, if a national of state_ 

Y, while travelling in an a~craft registered 1n stateD, 

in the air _space of state z,. deals with counterfiet c~rr;ency 

of stc;ate N, the latter state also has the jurisdictioD over 

such an offence on the basis of security principle. 

73. E•Qal·J~ Reports, A-10, ~· 92. 

74. Jennings, n. 68, PP• 154-55. 

75. see, ame_r~~an J O!!!i11Dl pf lntemat agtlal le§w, 
supplement, voi. 29, 1935, P• 579. 
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4. Universality pr:&nc.iple 

A state can exercise jurisdic:tion owr certain offences 

for the protect~ of the general thterest of all the 

nations, like 1n cases of piracy. We haw already dis­

cussed this 1n the begilming of the chapter. 

It may be noted hez:e that all tba states do not 

have laws for the extra-territorial operation of their 

jurisdictions. 'l'he cases of Cardova 76 and a. Vs. Martin 77 

show the lack of jurisCliction of the United states courts. 

Bnglish criminal law also does not operate extra terri­

torially.78 

'!be above discussion :r:eveals that customary inter­

national law pzescribes an extraordinary jurisdiction to 

prosecute and punish. the pirates only. Since the concept 

of hijacking or other crimes on board an aircraft is a 

new concept, a proper and satisfactory answer.about the 

problem of state jurisdiction has not been given in tracU .. 

tional international law. ~is lee! to the emergence of a 

new conventional law to give a relatively satisfactory 

basis of jurisdiction. The Tokyo Convention of 1963 tried 

to provide a legal basis for the unification of the rules 

76. See, 1950, United S!;otes aviatipn Reportp, p. 1. 

77. see, 1956, H·L·~, Vol. 2, P• 975. 

78. a. vs. Keyn ( 1876), 2 ax. D., P• 160. 
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on the jurisdict~n over crtmes on board an aircraft. 

-rile Hague Convention of 1970 specifically dealt with the 

crime of unlawful seizure of aircraft. The Montreal con­

vention of 1971 also came out with its provisions regarding 

other crimes lj,Jte sabotage or placing of bomb on board 

aircraft etc. All this foxms the theme of the following 

chapter. 



Chapter Ill 

A state can exeJ:Cise juris41ction over the crimes 

committed on board aircraft on the basis of the principle 

of nationality if the aircraft is registezed 1n that state. 

A state, whiCh is not the state of the registration of the 

aircraft, can also cla~ Jurisc;t.ict~n on the basis of terri­

torial sowzeignty, active or passiw nat;ionality, and on 

the. basis of its security. Customary illtemational law 

provides fo~ the jurisdiction of various states without 

fixing the priorities. 

Realiz.ing the importance or regulations on the issue 

of jurisdiction in aerial crJmes, the. International Law 

AssociatiQn dealt with the subject soon after the First 

World war. The Aviation Law Committee of the International 

Law association compiled a report which included a draft 

for a set of r:egulations concerning jurJ.sdiction in civil 

and criminal matters owr all persons carried in aircraft. 

This draft was discussed during the 31st conference of the 

International Law Association at Buenos Aires in 1922,1 

----·------------
1. IDternat. ional Law Association, Report of the Thirty­

first Conference, Buenos Aires, 1922, P• 211. 
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and it received further consideration aurmg the 33rd 

confennce at Stockholm J.n 1924. 2 lt eontamed the follow­

ing provisions with respect .to crimes and offences -

A pub11c airship which 1s above territory of a 
foreign state remains under the exclusive ju.r.1s-
41ction. of the state of which it has the natio­
nality. 

A private airship which is above the territory of a 

fore.ign state is subject to the lf,lws and jurisdiction of 

such state only .in the following cases: 

(1) With regard to every breach of. its laws for 

the public safety and its military and fiscal 

laws. 

( 2) In cases of a breach of its regulations concern­

ing air navigation. 

(3) For all acts committed on boal'd the airship and 

having effect on the territory of the said state. 

In all othe.r xespects a private airship follows the laws 

and jurisdiction of the state of the flag. 

The general rule laid down in this draft is that the 

law of the flag state of the ail:craft is applicable to 

crimes and offenees committed on boazd an aircraft _ill all 

cases where the interests of the state, flown over:. are not 

2. Ibid. Report of the Thirty-third Conference. Stock­
holm, 1924, P• 113. 
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ha.med. · on the other hand, if the interests of the state 

flown o•r are harmed, then this state is entitled to 

prosecute an4 punish the.guilty.3 

'l'he draft prepes:ed by the Internat:l.onal Law Association 

was put asias in 1950 when Professor Cooper prepared a 

zeport for the Association on the subject. Professor 

Cooper prepared his draft in the light of Chicago Convention 

wh~ch had already come into force in 1944. cooper raised 

f1w questions about tbe jurisdict;ion. ln the first question 

he asked: •shotild the Chicago convention as now in effect 

be accepted bo~ 1n principle and terminology as the Ja.ck­

ground for the proposed new Convention on the respective 

con£ licts and jurisdiction of the state. of flag of the . 

aircraft and other states?•4 secondly, whether the civil 

and criminal jurisdiction should be dealt With together, 

or should criminal jurisdiction .be dealt with separately 

and urgently? He himself felt that it was most important 

to deal with criminal jurisdiCtion first. 5 The third 

q~st.ion he put forward was whether the jurisdiction 1n 
' 

civil and state should be tzeated equally. 6 Fourthly, 

he asked whether the Jurisdiction prov:tded in the draft 

3. J.P. Bcmig, Legal Status of A&&Sraft (The H~gue 1 1955), 
P• 157. 

4. Intemat:ional Law Association, Report of the Forty­
fifth Conference, Lucerne, 1952, P• 114. 

5. Jbid., P• 116. 

6. Ibid. 
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convention should be exclusiw of all existing state 

legislations. 7 

Finally, "'What general rules of jurisdiction should 

be provided as to c 1 vil aizcraft in the draft convention 

1n addition to existing national legislation as to crimes 

committed on board?"'8 At its 45th conference at Lucerne 

in september 1952, the International Law Association decided 

to give priority to the problem of criminal jurisdiction, 

as recOil'K'Rended by Coope,r. 9 We shall d$al with the above 

que.stions. raised by Cooper and . answers ~i ven by him 1n the 

perspective of the Chicago Convention of 1944 • 

• 
convention on International Civil Aviation Chicago 

1944 is the main intemational egr~ement on the subject of 

public intemational air law. It prescribes the terms and 

cond.itions lUlder which scheduled international services may 

be operated in the airspace of states other than the states 

of registry. lt also establishes detailed conditions as 

to the nationality of the aircraft., obligations of the 

i.nd.ividual states to facilitate air navigation, and cond.i­

tions to be fulfilled with zespect to aircrafts operating 

7 • lbid • 1 p • 117 ~ 

a. Jbi4. 

g. Ibid.·, P• lo9. 
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internationally. Besides. the convention also created an 

organisation, called International. Civil Aviation Organi­

sation, for the regulation of the International civil 

aviation. 

The Chicago Con vent ion rec:()9Dizes the complete and 

exclusive so~reignty ()f each state over the airspace above 

its ter.:rit9ry. 10 Chapter n, entitled "Flight over Territory 

of Contract~o states•, establi~hes basic agreement among the 

contractjrag parties as to certein. rights of a1J;'craft of one 

state to oper~te in the. airspace of other $tates. ~icle 

11 of the Convention provides for t.he. territo~ial applicabi­

lity of the rules and regulations over the aircraft. It 

reads as foUows 1 

Subject to the prov1$ionS of this Convention, 
the laws and mgulations of a contracting state 
relating to the admission to or departuze from 
its territory of ai:r:craft engaged in international 
air navigation, or to the operation emd navigation 
of such aircraft while within its territory shall 
be applied to the airCraft of all contracting states 
without distinction as to net1onal1ty, and shall be 
complied with by such aircraftupon enter:&ng or 
departing from or while within the territory of 
tbat state. 

Article 12 of the Chicago Convention provides; 

&ach contracting state undertakes to edopt measures 
to insure that every aircraft. fly;tng owr or maneu.. 
verinq within its territo.r;y and that every ail'Oraft 

lo. ltarjorie ~~. Whiteman, Di5@st gf lnt.emot.ional &aw, 
Vol. 9 (Washington, D.c., nepartment of state Publi­
cation, 1968), P• 352. 
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carz:ying its nationality mark, wherever such air­
craft may be, shall comply with the rules and 
regulations relating to the flight and maneuwr of 
a1ECraft there 1n force. Bach contracting state 
undertakes to keep ita own regulations :ln these 
I!'Gspects unifoxm, to the greatest possible extent, 
with those established from tina to time ·under the 
Conwntion. over the high seas, the rules in force 
shell be those established under this Convention. 
Bach contracting stata undertakes to ensuz:e the 
prosecution of all persons violating the regula­
tions, applicable. 

The plain reading of abow mentioned provisions of 

Chicago Convention shows that both the state of the J:egistq 

as well as the state in _whose airspace the aircraft exists 

haw the jurisdiction owr the aircraft. Tht~Y are requized 

to take measures that the aircraft shall comply with the 

rules and regulations of those states. lt is based on 

the assumption that not only for the purpose of the 
. 

criminal rules and regulations, this jurisdiCtion exists -. . . 

also for the purpose of the civil rules and regulations. 

ACcording to Whiteman these provisions "place upon the 

state of registzy, as well ~s upon the aiz-.:raft operator, 

· an obligation to aasure cgmpliance with the rules and 

regulations of the state in the auspace of which the air­

craft is being operated" • 11 This also means that the 

regulations of the state in Whose airspace the airC%'aft 1s 

flying bas the preemption owr the state of xegistry. 

11. Ibid., P• 366. 
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Under the terms of these artie lea both the states 

are entitled to prosecute a breach of their air traffic rules 

by any aircraft over their territor:y, besides be:Lng entitled 

to prosecute a breach of the air traffic rules of another 

country by an aircraft carrying its flag. 12 lt is, of 

course, contrary to the Article 2 of the Ckaft prepazed by 

the ~ternational Law association. ln the draft only one 

state, that is the state flown over, had the jurisdiction. 

But_ under the Cl:'icago convention two st~tes h~ve jurisdiction. 

That is why Cooper declared _ th't. tb~ ~raft shou~d be :Ln 

the conformity with the Chicago_ Convent~n. Two drafts 

were submitted _befoz:e the lntemat19nal Law Association 

in th~s zeg~rd, _one prepared by cooper and ~othe~ by 

Meyor. Cooper proposed that the follating principles 

should ba embodied in the draft convent1on: 13 

AFj::k:le 1 

'.lbe jurisdiction of a contractmg state extenclsa 

(a) to all aircrafts which bear its nationality 
mark whe~:ever such aircraft may be, 

(b) to all aircrafts within its territoz:y, includ-
ing its airspace. 

AE!=i;cla..J 
ror the purpose of conferring jurisdiction ·in 
case of a crime committed in the air space, such 
crime may be deemed to haw been committed in the 
air space of any contrecting state thzou.gb which 

12. Honig, n. 3, P• 158. 

13. International Law Association, n. 4. P• 116. 
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the aircraft has passed, beg~n.tng with the last 
departure of the aircraft preceC11ng the crime until 
the first lending thexeafter. 

ACcordingly cooper•s draft referred to a number of 

juriadictionts. 'l'he state of the flag of the aircraft, the 

state of departuz:e, the state of arrival, and the state over 

whose territory the aircraft had f lawn, all J.lave the juris­

diction. Mayor agJ:eed with Cooper that the principles 

and t.e.tm:l.nology of the Chicago Convr,lntion mutrt;. be adhered 

to in drafting zegulations on the applica~ion of criminal 

lew and jurisdict~n with zespeat to the crimes and offences 

committed on board aircraft, but he thought that Article 

12 of .the Chicago convention was nothing moze than a 

recommended pr'?Cedu.re for the contracting states, and, 

therefore, Cooper • s concurrent jurisdiction need not nece­

ssarily be followed. 14 

Mayor drafted his proposal as follawsc 15 

1. Crimes committed on board aircraft in flight 
~bove the• territory of state are supject to 
the laws· and the jurisdiction of this stage, 
excepting the cases mentioned in paragraph 2. 

2. Crimes committed' on board of aircraft in 
flight abow the territory o£ a state follow 
the laws and jurisdiction of t.he state of the 
flag-

(a) 1f it was practically impossible to deter­
mine wheze the crime has been committed, 

14. Mayor, zeitscrift fur Lu£tzecht, Vol. l, 1953, P• 58. 
Quoted 1n, Honig, J.eqal status of A&£91';aft (The Hague,· 
1955), PP• 157-58. 

15. International Law Association, n. 4, P• 130. 
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(b) if the state l.n the airspace of which the 
crime has been committed decides in a pro­
per space of time not to assmne the juris­
diction. 

'l'hua Meyor•s proposal conflicted with the draft of 

cooper since he preferred territorial jurisdic:t.ion owr 

the concurrent. one. Chauvean criticised both Cooper and 

Mayor. He ple~ded for the •PPlicat ion of the law of the 

flag, except 1n a case where the interests of the state 

flown over were _affected. 16 l'rofessor Amold w. Knauth 

1n hi$ draft gave preference to the state. of the first 

landing of the aircraft after the cr1me had been committea. 17 

Work Done by the .Int.ematU?nal S:~Vil 
M&§tion O.[Sana=satign t lCA()J. 

•the l.CNJ, whiOh was a czeation of the Chicago conven­

t-ion 19.4, came into existence on 4th Apr11194718 with the 

objecti-oas to provide a safe air transport.to the people, 19 

and to promote safety of flights in intexnat~al aerial 

navigation. 20 lD 1950, the Legal C:Oillnittee of lCAO decided 

to take up the problem of the legal status of the aircraft 

16. Chauvean, lntemational Law Association, n. 4, 
P• 132. 

17. Ji'rofessor Arnold w. Knautb, Ibid., P• 135. 

18. Professor a. Cheng, tbe Lpw og_l'nt!almat;1pnal il)ir 
fAansport, 19G2, p. 31. 

19. Article 44(d} of the Chicago Convention. 

20. lbid., (h). 
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and, accordingly, in 1953 set up a Legal Sub-committee to 

}')8rform the task. 'lbe SUb-committee in its first plenary 

session in Geneva in 1956 decided to limit .the scope of 

study to the criminal as,ect only. 2l After prolonged 

discussions, draftSng and z:edrafting, the legal sUb-committee 

submitted a zeport to the Legal Committee dur:lng its 14th 

session at Rome in 1962. The Legal Committee pEepazed 

a fincl draft on the question of offences ancl other acts 

committed on board .. aircraft entitled tiJ.lra.ft. CO~vention .on 

Offences and certain other ACts Committed on Board Air­

craft"22 and submitted it to lCAO Council. This .Rome 

draft was placed before the Intemat ional Conference on 

Air Law held in Tokyo on 20th August 1963. 23 

)be Convention on Offences and Other 
j\Cts Cgmm~tep on Beard Aircratt_ \?:he 
ToJsvo conventa.onl 1 19tl (24) 

The Tokyo Con vent ion, 1963 was intenCled to create a 

suitable ragins for the regUlet:lon of the question of 

jurisdiction over offences on board aircraft and to proVide 

21.. lnternat 1onal Conference on Air Law, August-sentember, 
1963, ·held at Tokyo, XCAO, Confezenc:e Document No. 5, 
~· 3-4· 

22. see Legal committee, 14th session, Rome~ Vol .• x, 
Minutes, ~AO Doc\.IOents 8302-LC/150~1, P• xix. 

23. see, lnternational Conference on Air Law, n. 21. 

24. For tha Text of the Convention ·see a.rican Journal 
cf International Law, Vol. 58, 1964, P• 566. 
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some solution for the probleQl. 25 It came 1nto existence 

with the main object.iws of unifying the rules on jurisdiction 

and filling the gap in jur1sd1ct:Lon. 26 

The most important feature of the Tokyo convention 

was the creation of the extra-territorial Jurisdiction of 

the national state of the aircraft. Article 3( 1) 'Provides 

the state of zegistration with the jurisdiction owr tl:e 

cr:lmes committed on board her national aircraft abroad. 27 

Dur~g the discussion of legal sub-committee in Munich in 

_1959, the Chal.J:man of the sub-committee' said. that •one of 

the aims of paragraph ( 1) of Article 3 wa~ to acknowledge 

the jurisdiction of the state of the flag, including extra­

te,rritorial jurisdiction of that state•. 28 Furthennore, 

during ~he discu~Jsion on Article 3(1) of Montreal Redraft 

of 1962, at Rome. the u.s. repzesentat1ve stated that -

'l'be princ~ai purposa of Article 3( 1), as origi­
nally conceived, had. been to provide international 

25. &ami Subber, JuriscU.ot.ign over CrJn!es on Board 
Ai.Ea,rftf~ (The Hague, 1973 ) , n • 17. 

26. Charles F. Butler, "The Path to Xnternetional Legis­
lation against Hijacking•, in McWhinney, ed., Mrafl 
i'ir@SX and 191:-f!.mational •• L.J'! (Leicten, 1971), P• 29. 

27. See .Ar>~ndix for Ar~icle 3- of. the Tokyo conwntion. 

28. Legal Cormn1ttee, 12th session, Munich, Vol. 1, o• 77. 
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recognition for the extra-territorial exercise 
of jurisdiction by one state over an event that 
might occur in the airspace of another. This was 
not commonly accepted principle of international 
law •••• if contracting states were going to be 
pelmitted to exercise extra-territorial jurisdiction, 
some international document should specifically 
authorise this; This was what ArtiCle 3( 1) had 
set out to do. (29) 

Another objective of the Tokyo Convention was to fill 

the gap in jurisdiction, which could not be achieved unless 

the Tokyo Convention was appl.ied extra-territorially.lO 

Article 3(1) of the Tokyo Convention reads; "The state of 

registration of the aircraft is competent to exercise 

jurisdiction over offence and acts committed on board•. 

T~ follc:Ming Ulustration can show the jur~sd1ctions 

involved. An aircraft which is registered in state A was 

flying over the state B when one of the passengers stabbed 

another. The aircraft subsequently flew over state c, 

where the injured person died. The aircraft finally landed 

in state D. What would be the legal position 1f we assume 

that the offender belongs to state B and the v~ctim was 

fran state F? Xf we analyse the jurisdiction, we find 

that a nwnber of jurisdictiOns are involved. State A can 

claim the jurisdiction as the state of registration, 

t'lrovided their laws apply extra-territorially. states 

- -
29. see Legal Committee, 14th session, Rome, Vol. l, 

P• 79. 

lo. sam1 Subber, n. 25, PP• 24-28. 
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B and c can claJm the jurisdictions on the basis of terri­

toriality principle as the offence was ccmmitt.ed within 

their a.irspace. State D can claim jur1sd1ct1on as it 1s 

the state of landing and the states B and F can cla1m 

jurisdiction on the basis of the nationality of the accused 

and the victim. If two or three of these states wish to 

exercise jurisdiction, tbeze will be a conflict of juris­

dictions. It is true that the priority goes in favour 

of the territoriality pr:lnciple, 31 but in this example 

the territories of two states i.e. B _and c are involved 

and it is very d:l.ff icult to find out, 1n most of the cases, 

where the crime was actually committed. But Art1cle 3( 1) 

of the Tokyo Convent ion makes it quite clear that the 

state of the registration of the aircraft has the authority 

to apply its laws to the events ocaur1ng on board its air­

cr~t while in flight no matter.where the cr:Jme might 

have been cammittea. 32 !he state of registration 1n our 

illustration is state A. 'J.'berefore it has the jurisdiction 

irrespective of where the aixcraft might have been in flight 

at the time of the commission of the offence. All the 

other states are excluded, 'but Article 4 of the Convention 

31. Cheng, •crimes on Board Aircraft", gurpnt J@ggl 
Pfgblems, Vol. 12, 1959, p. 183. 

32. Boyle and Pulsifer, "ibe Tokyo Convention on Offences 
and certain other Acts Committed on Board Aircraft•, 
Joul]al of Air Law and comnerse,, Vol. 30, 1964, 
P• 28. 
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gives jurisdiction to the territorial state sUbject to the 

specified conditions. Sami Subber says that. "this m 
effect may amount to the creation of one unifozm rule • 

namely, the jur isd1ct ion of the national state over offences 

committed on board its aircraft flying without its boundaries. 

Therefore, it could be said that the body of Article 3(1) 

of the Convention has czeated among the parties to it. the 

principle of extra-territorial jurisdiction of the state of 

ng1strat1on of the aircraft•. 33 . Camnenting on Article 

3( 1) of the Tokyo Conventi9n,. Fitz Gerald says that "it is 

intended to achieve two main objecti ws • • • • to ensure 

that, in the case . of offences against penal law commit ted 

on board aircraft, there will always be a jurisdiction 

(namely, the state of registration) in which a suspected 

offender may be tried•. 3' 

on the contrary, it is some·times argued that although 

the Convention has specifically referred to the jurisdiction 

of the .state of registration, tlle other jurisdiction may 

not have been denied and inc~uaed implicitly. aut it is 

submitted that if this interpretation is accepted it would 

be nothing except mainta.ining the status quo. The intention 

33. sam1 SUbber, n. 25, p. 22. 

34. Fitz Gerald, "Offences and Certain other Acts Ccmmitted 
on Board Aircraft: The Tokyo convention 1963•, £§nada,an 
Year Book of 1nternationil Lp.w, 1964, P• 192. 
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of ICAO Legal Committee was to avoid the conflict of 
'-

various jurisdictions. As the Legal Committee said: 

National jur.1sdict:Lon in X'espeat of cr:iminal acts 
are based on criteria which are not un1fom: for 
example, on nationality of the offender, on natio­
nality of the viCtim, on the locality where the 
offence was committed, or on nationality of the 
aircraft on which the crime occurred. 'l'b.us, several 
states may claJJn jurisdiction owr the same offence 
committed on board aircraft in certain cases. such 
conflict of jurisdiction could be avoided only by 
intemational agxeement. (35) 

In the words of the lf'Qerican delegation at the Tokyo 

Conference, 1963; 

one of the .important aims of Conventions, 1n so 
far as international transport was concernea, was 
that they created a un1fomity of rule on which 
persona might rely. (36) 

Moreowr a treaty 1s to be interpreted keeping in view its 

object and purpose. Article 31( 1) of the Vienna conventiOn 

on the law of the Treaties, 1969, providesa 

A treaty shall be interpreted in good faith in 
accordance with the ord:lnary meaning to be given 
to the terms of the treaty in their context and 
m the light of its object and purpose. (37) 

35. Report of the subc!anmittee on the Legal statue of 
the Aircraft, Geneva, september 1956, Legal Committee 
11th session, Tokyo, 12-25 september 1957, lCAO Document 
7921-IC/143-2, PP• 158-59, para 6(91 and (b). 

36. see, International Confez:ence on A1r Law, Tokyo, 
August-september 1963, Vol. I, Minutes, l<:AO Doc\11\ent 
8565-LC/162-1, P• 227, para 32. 

37. Article 31( 1) o~ the Vienna Convention, 1969, see 
Amer;&cqia,Jouma;t. of International Law, Vol. 63, 1969, 
P• 885. 
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For these reasons, we come to the conclusion that 

Article 3( 1) of the Tokyo Convention recognizes the juris­

diction of the flag state to the exclusion of all others, 

except the territorial state under certain specified conditions 

provided by Article 4, although this is not expressly stated 

in the Convention. 

JU(isdict ion of gther §tates . Which 
tre ngt the Natignal §tate of 
the Aircraft 

We ha-ve already seen cust.om~ry international law 

on the jurisdiction of the states, wh~ch are not the state 

of registration, in the preceding chapter. ln the Tokyo 

Convention Article 4 is included for this purpose. lt runs 

as follows: 

A contracting state which is not the state of 
registration may not interfere with an aircraft 
1n flight in order to exercise its criminal juris­
diction over an offence committed on board except 
in the following casas; 

(a) the offence has effect on the territory of 
such state; 

(b) the offence has been conunitted by or against 
a national or a pe.z:manent resident .of such 
state: · 

(c) the offence is against the security of such 
state; 

(d) the offence con.sists of a breach of any rules 
or regulations zelating to the flight or manoeuver 
of aircraft in force in such state: 

(e) the exercise of jurisdiction is necessary to 
ensure the observance of any obligation of such 
state under a multilateral international agree­
ment. 
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This provision deals with the jurisdiction of the 

contract1ng states which ere not the states of registration. 

Nowhere in this provision do we find the word territorial 

state. 'l'he.refoze some of the· people argue that all the 

states have jurisdiction over the crime, wherever it may 

have been ccxnmitted. But this proposition cannot be accepted. 

The words •tn flight• show that the aircraft must be in 

flight Within the territory of the contracting state. A 

state cannot exercise its jurisdiction as long as the 

aircraft is "in flight• 1n the territo.t:y of some other state. 

lf the aircraft is on high seas it is solely under the 

jurisdictic;m .of flag state and except in the case of piracy, 

self defence. or a treaty obligation. no other state can 

exercise jurisdiction over such aircraft (or ship). 38 

The words "has effect on the territory• denote the 

physical effect, which is not possible unless the aircraft 

is in the territot:y of the state concemed. Boyle and 

Pulsifer comment on Article 4 of the Convention in the 

following ,texms c 

The purpose served by Article 4 is to pxescribe 
the cond.i~1ons under whiCh the state in whose 
airspace an offence has been committed may inter­
fere with an aircraft while in flight within its 
airspace for the purpose of exercising its crimi­
nal jurisdict 1on • • • • lt is important to note 
precisely the limitation imposed on the so-called 

38. sam1 Subber, n. 25, pp. 84-87. 
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territorial state by this Article. The territorial 
state 1s not to interfere flight of aircraft tn 
its airspace except under the enumerated conditiOns 
in order to exercise its criminal jurisdiction. (39) 

Paragraphs a, b, c, d and ~ envisage the conditions 

which a territorial state is· to satisfy to acquire the 

jurisdiction. 

(a) Qffenpes htvag iffect on the 
Over-~lqwn Territory 

As we have said above, the "effect over territory• 

means physical effect. As Professor JeJmings says, •xt 

is used to denote that p..:~rt of the offence which occurs 

1n the claimant territoz:y and upon whiCh territorial 

jurisdiction is therefore founded. In this sense •effect • 

means a ditect physical result which is itself a constituent 

or essential element in the offence charged: whether it 

be ~he killing of a person by a shot from a ·gun; or the 

~ceipt of fraudulent letter which is acted upon•. 40 

AXticle 4(a) is nothing but the expression of the terri­

torial principle in which the jurisdiction of the territorial 

state is established to prosecute and punish for crime 

commenced Without the state, but consummated within its 

39. Boyle and Pulsifer, "The Tokyo Convention on 
offences and Certain other Acts Committed on Board 
Aircraft .. , Journal gf Al£ Law and Commerce, vol. 30, 
1965, PP• 336-37. 

40. see, Jennings, §ordi§k jt'idssk,rift for . .Joternational 
Ret ( 1962), p. 215, quoted by Sami Subber, n. 25, 
P• 89. 
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terr1tory. 41 

(b) The offences has.been canmitted 1w 
gr against 1 nptional or a peeanent 
psident 9& such stpt!, 

This paragraph of Article 4 brings two principles 

of customary international into picture, i.e. the princjples 

of active and passive nationality, which we haw discussed 

in the preceding chapter. 42 The nat~nality of the 

offender and the victim am the decisive factors, which 

may led to the 1Dte rference in the flight of an aircraft 

for the purpose of exercising the crainal jurisc.iiction. 

(c) Offences against the @ecurity of 
th! territorial state 

lf the security of the contracting state is endan­

gered, it acquires the jurisdiction to intefere with the 

flight and pxosecute and p\lllish the offender. Offences of 

this nature are like espionage, dropping the political 

leaflets, endangering the territorial integrity and 

political independence of the state concerned, etc. 

(d) s.r:ep~h gf Lir regulations jn 
pe territorial stpte 

This provision in essence repeats Article 12 of the 

Chicago COnvention which provides -

41. Jennings, •Extra-territorial .Turisdtction and 
United States Anti-trust Laws• ~ @r it ish Year Book 
of Inte.rn§tional Le, Vol. 33, 1957, P• 156. 

42. see, Chapter ll for detailed discussion •. 



76 

Bach contracting state undertakes to adopt 
measures to ensure that every aircraft flying 
over or manoeuvering with1n its territory shall 
comply with the rules and regulations relat1ng , 
to the flight or meoeuvre of aircraft there in'· 
force. Bach contracting state undertakes to ensure 
the prosecution of all persons violat 1ng the regu­
lation applicable. (43) 

The commander of the aircraft or any other person 

who has taken the control of the aircraft unlaWfully may 

be responsible for such breach of the regulations ana thi.IS 

may be prosecuted by the territorial state. Like in a 

case of unlawful seizer. the hijacker would be prosecuted 

under article 4te) and .article 11 of the Tokyo Convention. 

(e) Cqnpliance of Int.e.mation.al Obli­
gations by the Territorial stay 

acco~;ding to paragraph (el of Article 4 of the 

Convention, a state which is not the national state of the 

aircraft may :interfere with an aircraft 1n flight if 

"the exe.rcise of jurisdiction is necessary to' ensuze the 

observance of any obligation of such state under a multi­

lateral international agreement•. This is a somewhat 

complicated provision. Bemi $Ubber has given two examples 

to the application of the provision. In the first example, 

on board an aircraft flyin~ from Moscow to LOI'ldon a person 

takes possession of some secz:et documents detrimental to 

Warsaw Pact while the airCraft is flying over Romania. 

43. Article 12 of the ChiCago Convention, 1944. 
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suppose the parties to tbe Pact have undert~n the obl~ 

gation to take all measw:es to eljJninate any danger to the 

alliance. Xs Romania competent to compel the aircraft to 

land in order to exercise its cr»nmal jurisdiction?44 

another example 1s to tbe effect, that in pursuance 

of the resolution passed by security Council outlawing 

the export of arms, whether a state can exercise juris­

diction ovar an aircraft flying in its terr.itory to export 

the ~r~. 4S Answer 1n 'both the examples i~ in affir­

mative, ):)ecause in both the eases the intervention by 

the territorial state is to ensure the observance of an 

undertaking under a ~ultilateral treaty. 

Article 11, is tbe only article in Chapter IV of 

the convention which deals with the offence of unlawful 

seizure or hijacking of the aircraft. lt reads -

(1) When a person on boarcl has unlawfully conunit­
ted by force or threat thereof an act of inter­
ference, seizure or other wrongful exercisa of 
control of an aircraft 1n flight or when such 
an act is about to be canmitted, contracting 
states shall take all appropriate measures to 
restore control of the aircraft to its lawful 
commander or to pxeserve his control of the 
aircraft. 

44. Sami SUbber, n. 25, p. 96. 

45. lbid. 
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In the eases contemplated in the preceding 
paragraph, the contracting state in which 
the aircraft lands shall pexmit its passengers 
and crew to contJnue their joumey as soon 
as practicable and shall return the aircraft 
and its cargo to the persons lawfully entitled 
to possessions. (46) 

~ plain reading of para 1 of this article shows 

that all the contracting states haw jurisdiction to deal 

with the crjme, wherewr it might be camnitted. B.ut this 

leads to an ambiguity and treats the cr~e of hijacking 

equal to that of piracy. 47 :tt is certain that in the Tokyo 

Con~ntion delegates did not reg~~ the cr~ of hijacking 

as piracy. Talking about hijacking the u.s. representative 

remarked at Rome in 1962 that "the legislat~n of his 

country provide for acts of piracy on the_ high sea.s, but 

these act$ to whl.ch he was referring (hijacking) did not 

come under the Convention on the High Seas and, consequently, 

did not constitute pi~cy. 48 But many jurists haw tried 

to equate or evan assimilate the crime of hijacking with 

piracy. We sul:mit that the words ·~storetion ()f control 

of the aircraft to lawful commander", or preservation of 

his control, create a jurisdiction of all the contracting 

states. Professor Johnson is of the opinion that Article 

15 of the Geneva Convention on tl'e High seas is capable 

46. Bee. Article 11 of the Tokyo Convention. 

47. See. Chapter 11 for tho .detailed discussion. 

48. see, ICAO Legal Committee, 14th session, Rome, Vol. 1, 
Minutes. Pocument 8302-LC/150-2, p. 149. 



79 

of the interpretation that piracy included unlaWful seizure 

of aircraft flying abow the high sea. 49 It shows that 

this provision has created a l:lmited type of universal 

jurisdiction in case of hijacking, so far as a state 

cannot go to the others • territory to •restore the control•. 

ln this regard we must z:emember that the emphasis is placed 

on the safe return of the aircraft, not on tba prosecution 

of the offender. 50 Rather than allOW'ing the universal 

jurisdiction, (as in the case of piracy), the convention 

merely calls for •universal coerci"" measures• to be taken 

against the hijackers by the signatory sta.tes. 51 

Analysing the jurisd:lctional prt;)visions of the 

To)tyo con vent ion, p.H .N. Johnson says, "there is a danger 

that whereas in the past there has sometimes been insuffi­

cient jurisdiction with regard to cr.imes cCJI!Utlitted on 

board air:craft, there may 1n future be • too much•. 52 

It is a drawback of the Convention that it has not clearly 

expressed. t.he xelat1onship of Articles 3, 4 and 11. It. 

49. Johnson, •Hijacking - Why Governmelits Must Act •, 
Journal of R2Ytl Aeronautical society, Vol. 74, 1970, 
P• 143. 

50. McWhinney, •Intemat.ional Legal Problem Solvmg", 
in McWhinney, ed., aerial Pirac;y and :J.ntemationa,l 
Law, PP• 21-22. 

51. see, aviatien wes and space T!chnology, vol. 91, 
no. 10, september a, 1969, P• 14. 

52. D.H.N. Johnson, Riaht§ in Air Space (Dobbs Ferry, 
N.Y.: oceana Publication, 1965), pp. 78-79. 
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does n~ say what would happen if a situation falls 1n 

more than one categories specified in these Articles. 

There might be confliCt of jurisdiction as the Convention 

does not fix the priorities. 53 The Hague Convention 1970, 

has cons1derably zemoved the d1ff iculties. After the 

adoption of the Tokyo Convention the leaD started putt:t.ng 

stress on the particular question of unlawful seiZure of 

the aircraft. ln December 1968, the council of leN), 

having considered resolution A 17-37 of the Assembly of 

ICAO, d~cided to zefer the question of hijacking to the 

Legal Canmittee for the foJ:mation of a sub-committee. 54 

A sub-committee was formed with thirteen members, inc lua.. 

ing India. 

~ter prolonged discussions a djplanatic confexence 

was calleCl at the Hague on 1 December 1970 to .consider 

the draft convention prepared by the Legal Canmittee on 

the question of suppression of hijacking of aircraft. 

on 16 December 1970 the Conference adopted the Convention 

for the supp.t:ession of Unlawful seizu&e of Aircraft. 55 

53. The Legal Committee decided in Munich, 1959, not to 
have a system of priority of jurisdiction. sea, 
Legal Committee, l4t.b session, Rome, Vol. 11, 
Documents, para 17, p. 14. 

54. see, Resolution A 16-37, section ( 1) and ( 2), the 
text is reproduced in ICAO, Doc. 8838-LC/157, P• 37. 

55. For the text of the Convention see ;Dmerican Joumpl 
of ln1;ematienal L~w, Vol. 75, 1971, pp. 441-44. 
The convention came into force on 14 october 1971. 
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the Hague Cgnvention for the 
§uppre1s ~n of UnlaWful Sei:eure 
og Aircraft, 197g 

Nancy D. Joyner writes that •the weaknesses of the 

Tokyo Convention were translated into the strengths of the 

Hague and Montreal Convent:lons. The ·prov~ions set forth 

1n the Tokyo Convention had left major questions unanswered 

regarding custody and prosecution of hijackers. 'J.'he planners 

of the new conventions utilized the Tokyo agreement as a 

vantage point from wb1Ch an internationa.l law of hijacking 

coul4 be effectively implemented•. 56 It was ,.ry much 

needed to .-upplement the bland provisions of the Tokyo 

Convention 1 which were not much effectiw in the new 

upsurge of airCraft seizures. 57 The Tokyo convention 

(especially .Article 11) did not GQ much except re-stating 

the e•isting customary law without taking the •extra-

steps of giving them teeth by providing effecti-ve sanctions 

for their enfOl"Cement•. 58 

JurisdiCtion of States Under the 
Haque gopyent ion 

Jurisdiction over the offence of hijacking is 

56. Nancy Douglas Joyner 1 j!!rial HiJacking as an lnter.­
national Crime (Leidenl 1974) 1 P• 165,. 

57. Malmberg Jr. 1 AddJ:ess by K.B. Malmberg Jr. 1 ifnerisan 
Joumal of Intemat!9,pal L§W 1 Proceedings 6S1 september 
1971 1 P• 77 .. 

sa. Bdward McWhinney I The Iilegal Diversign of Aircraft 
and, lntemational Law (Leyden, 1975), P• 41. 
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governed by Article 4 of the Hague Convention, which runs 

as follows: 

1. Bach contracting state shall take such mea­
sures as may be necessary to establish its 
jurisdiction over the offence and any other 
act of violence against passengers or crew 
committed by the alleged offender in connec­
tion with the offence, in following cases: 

(a) 

(b) 

(c) 

when the offence is committed an board 
an aircraft zegistered in that state; 

When the aircraft on boarCl which the 
offenoa is committed lands in its terri-
tory with the alleged offender still on 
board1 

when the offence is canmitt.ed on boa.rd an 
aircraft leased without crew to a lessee 
Who naG his princ4lal p~ac;:e of business Or 1 

if the lessee has no such place of business, 
his permanent residence, in that st~te. · 

2. Sach contrecting state shall likewise take 
such measuz:es as may be necessar.v to establish 
its jurisdiction over the offence in the case 
where the alleged offender is present in its 
territory and it does not extradite him pursuant 
to Article 8 to f,Uly of the states mentioned in 
paragraph 1 of this Article. 

3. The Convention does not exclude any cr!minal 
jurisdiction ezareised in accordance with 
national law • 

.Aecord1ng to this provision a number of states haw 

right to take measures necessary to establish their juris­

diction over the offence of hijacking and other acts of 

violence canmitted by the hijackers 1n connection with 

the offence of hijacking. It is to be noted that the 

provision does not declam the ccmpetence of the states 
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enumerated therein to pz:osecute the guilty, but it me .rely 

says that each contracting state •shall take such measutes 

as may be necessary to establish its jurisdiction". Does 

it mean that the state is to take measuxes to establish 

the jurisdiction without its enforcement, or does it 

really declaze the jurisdiction of the contracting states. 59 

U a state establishes the jurisdiction· by enact1ng a legis­

lation and then refuses to exercise it, would it be ful­

filling its obligation?. The .basis for this question is 

the wordings of the provision, which requite nothinV moz:e 

than taking measures to establish jurisdiction. 60 

on the other hand, it is argued that the intention 

is to confer the jurisdiction itself. '.rhe states are 

obligated to establish and exercise their leg1sla.~ive, 

executive and judicial jurisdict.ions. This .1ntezpretation 

is supported by Article 2 of the Convention, where the 

contracting sti!l~es expressly undertake to exercise their 

legislatiw jurisdiction in a certain manner i.e. by 

making hijacking pun~shable by severe penal1t1es. 61 The 

states are also under obligation to prosecute the guilty 

sam1 Su.bber, 
tion 1970", 
Quarterly, 

•A1rc~aft.Hijack1ng.under Hague conven­
lntemational Law and Compar§t1J!!_I.@! 

Vol. 22, october 1973, pp. 706-7. 

60. c.M.s. White, "The Hague convant::ion for the suppres­
sion of UnlaWful seizure of Aircraft", flhe Beview, 
:mtemAtiopal Camn\us1on of Jurists, Vol. 6, 1971, 
PP• 41~42. 

61. SUbber, n. 59, P• 707. 
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if they decide not to extradite them. 62 Let us now see 

the jurisdic:t.ion involved under the provision. 

1. The state of Regi§tr§.ion of 
·the Mrs;aft 

~cording to para 1( 9) of Article 4 of the Convention, 

the state of registration of the aircraft has tbe juris­

diction owr the offence of hijacking. This provision is 

declaratory of the custcmary intematio:nal law pr.tnc.iple 

of nationality and is based on Artie le 18 of the 'l'okyo 

Con~tion. It is interestjng to ~ote that the jurisdiC­

tion of the state of registration of the aircraft is equal 

to t~ other states described in the Article. The proposals 

of Sov,1et \Jnion and Ghana we.re defeated in this regard to 

give priority to the sta.te of registration. 63 

'Ale State wl¥ir! the AKCJ\~ 
lands with HiJackers 

A contract 1ng state has the j ur1sdict1on uncle r para 

1( b) of Article 4 if the aircraft having hijacker on its 

board lends 1n its territozy. It is not necessary that 

the offence of hijacking is committed within its airspace 

(territorial principle}. But it amounts to crea.tion of a 

new jurisdiction if the offence is committed outside its 

territory. "It may be said to be similar t.o t.he exercise 

62. see article 7 of the Hague Convention. 

63. see lCMJ Doc. 8972-LC/185-2, P• a1. 
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of jurisdiction by states over piracy on the high seas or 

outside the jurisdiction of any state•. 64 But this is 

of course a vaxy important development and a wry vital 

gap in the jurisdiction has been remowd. 

3. §tate where thLLessee . of, the Leased 
llirCEaft has his Principal place of 
Business or Pemanent Resiclmls!! 

'this provision (Article 4(1) (c)) is also a new 

provision. ACCording to this prtnci,ple, if an aircraft 

registered 1n state A is leased without c.r:ew to a person 

having residence in state B and the aircraft is hijacked 

owr high sea by a national of state c. "theze. is no connec­

tion between the state B and the crjme. But it has the 

jurisdiction to prosecute the hijackers. 'lbere is no such 

provision in Tokyo Cop.vention. It is a welc~e provision 

beCause if an aixeraft is leased without crew, the state 

of registration may not have interest to prosecute the 

offender or it may not successfully prosecute the guilty 

as the crew of the aircraft return back to the place of 

the lessee, who would be essential witnesses 1n the 

case. 65 This provision is designed so that due to this 

lacunae no offender goes unpunished. 

64. Subber, n. 59, P• 709· 

65. White, n. 60, PP• 41-42. 
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4. State !!hem the HijacJser .11 
Pound 

:tt is possible scmetj,mes that the hijacker escapes 

after the commission of the offence to an_other contracting 

state and such state decides not to extradite him. 1n such 

a case this state hes been conferrecl with jurisdiction. 

'.lbe guiding consiaeration was that the states most interested 

and most able to punish the offender may establish the 

jurisdiet1on.66 

C£1minal Juri§diction. accgrd1na tp 
National Le.W& 

Article 4, para 3 of the Hague Convention says that 

•this convention does not exclude al.lY crjmSnal jurisdiction 

exercised 1n accordance with national law•. tthis provision 

is substantially identiCal to Article 3(3) of the Tokyo 

Convention. ACCording to G.M.&. White, this provision is 

created with the intention of recognizing tbe existing 

jurisdiction through national legislations. She says, 

•.uticle 4 exp.z:essly provides that it· does not exclude 

any cr:iminal jurisdiction exercised in accordance with 

national law. Thus, although the convention does not 

require a state to establish jurisdiction owr, for example, 

hijacking committed by its own nationals in fo.teign air-

66. S.K. Agarwala, AirC£aft Hiiack1ng and Intemational 
!!m! (Baubay, 1972), PP• 41-42. 
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craft anywhere in 'the world, it does not preclude it 

from doing so•. 67 ACcording to Nancy Douglas Joyner, it 

is purposely designed so that municipal s~ates can dea.l 

with serious criminal offences, e.g., murder, assault,. 

kidnapping or extortion which might take place dllt'ing 

the unlawful seizuxoe of the aircraft. 68 

Not only the cases of \Jillawful seizure but also 

other acts of interference with the aircraft endanger the 

lif~ and s~fety of the people aboard them. 69 Tokyo 

Convention, of course, dealt with the problem but it was 

mainly directed towards fomulat1ng an international multi­

lateral agreement to prevent jurisdictional gaps through 

which offenders could escape punishnent for unlawful and 

criminal acts committed on board an aircraft. Moz:eover, 

it was applicable in cases where the offender was on 

board an aircraft in the flight. 70 l:t should be noted 

67. White, n. 60, P• 41. 

68. Joyner, .n. 56, . pp. 182-83. 

69. For example on December 26, 1968 an BAI plane was 
shelled in Athens, Greece by a group of Arab terrorists. 
on February 18, 1969, four Arab ter~rists attacked 
an BAZ plane in zurich, SWitzerland, seriously wound­
ing six passengers. on Februaxy 21, 1970, a SWissair 
aircraft was destroyed in flight, killing all passengers 
and crew members on board. see Abraham Abramovsky. 
•Multilateral convention for the Suppzession of Un­
lawful Seizure and Interference with Aircraft, part 
lla The Montreal Convention~ ColUmbia Joumal. of 
Intematiopal Law, Vol. 14, 1975, p. 268. 

70· see, Fitz Gerald, "Offence and Certain other Acts 
Committed on Board Aircraft: The Tokyo Convention 
of 1963•, C.§nadian Year Book of Intemationt~ Lg, 
No. 2, 1964, PP• 191-93. 



88 

that the Tokyo Convention was formulated prior to the 

occurrence of the unlawful interferences. 7l A confer:ence 

was called for the purpose at Montreal ill 1971, which 

adopted the Convention for the suppress ion of unlawful 

acts against the safety of civil aviation on september 23, 

1971.72 

The provisions fore the jurisdiction in the Hague 

convent ion and the MC&'ltreal convention are more or less 

s:.lmilar. Therefore, before discussing the drawbacks of the 

Hague COnvention we take up the Montreal Convention. 

Jurisdict&9n,Under the Mop££!al 
gopvention 1971 

Article 5 of the Montreal Convention deals with the 

jurisdiction which provides - ' 

1. Ba.ch contracting state shall take such measw:es 
as may be necessary to establish its jurisdiction 
over the offences in the following casesa 

(a) 

(b) 

(c) 

(d) 

when tbe offence is committed in the 
territory of that state, 

when the offence is canmitted against or 
on bo8.rd an aircraft l'&gistered :in that 
stater 

when the aircraft on board which the offence 
is committed lands in its territory with 
alleged offender still on board, 

when the offence is committed against or 
on board an aircraft leased without crew 

71. Abremovsky, n. 69, P• 277. 

72. see,for text of the Convention, l!!!erAgan Journal 2f 
International~, Vol. 66, 1972, P• 455. 
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to a lessee who has his principal place of 
business or, if the lessee has no such place 
of business his pezmanent residence in that 
State; 

2. Bach contracting state shall likewise take suCh 
measuzes as may be necessa.ry .to establish its 
jurisdictioD. owr the offences mentioned in 
Article 1, paragraph (a), (b) and (c), and in 
Article 1 paragraph 2, 1n so far as that para­
graph relates to those offences in the cases 
where the alleged offender is present 1n its 
territory and it does not extradite h:lm pursuant 
to Article a to any of the states mentioned 1n 
paragraph 1 of this ~icle. 

3. This Convention does not exclude any criminal 
jurisdiction exercised in accorClanoe with 
national law. 

Paragraph l(a) of this ArtiCle reaffi:r:ms and_9odifies the 

traditional basis of territoriality. 73 Paragraph l(b) and 

(c) and (d) are identiCal to the paragraph l(a) ,(b) ,(c) 

of Article 4 of the Hague Con-vention. ArtiCle 5( l)(b) 

empowers the state of registration to exercise the juris­

diction. Article S(l)(c) provides that the landing state 

preserws the jurisdiction. 

Article 5( 2) of the Convention is _based on a sJmilar 

provision in the Hague Convention, i.e., Article 4(2), 

except the words, n ••• offences mentioned in Article 1, 

paragraph l(a), (b) and (c) and 1n Article 1, pa.ragraph 2, 

in so far as that paragraph .relates to those offences ••• • 

73. see for detailed discussi.on of the princjple, 
Chapter 11 above, and L. Oppenheim, lptemat.ionCI!! 
Law, Oth edn., 1955, p. 461. 
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This was done because some states were totally against 

universal jurisdiction over all the alleged offenders74 , 

although several others pleaded for universal Jurisdiction. 75 

TbeJ:efore, the scope for the jurisdiction is limited to the 

cases following under ArtiCle l(a), (b) and (dj an4 ArtiCle 

1( 2) only. Article 5(3) of the Convention is reiteration 

of Article 4(3) of the Hague Convention. 

The Hague and Montreal Convent1ons have certainly 

helped in dealing with the offence of hijeokmg and the 

other unla.Wful acts and interference on t~ board an air­

craft in flight. 'rhese conventions have created a wider 

jurisdiction which is almost as wide as universa.l juris-. 
diction owr the offence of piracy with only one d.Uferenee. 

The difference is, that the basis of piracy is custanary 

international law and, therefore, every state has a right 

to deal with the crime.. on the other hand, the basis of 

jurisdiction in aerial crimes is the conventional law 

which, t.hel'Gfor:e, 1B applicable only to the states parties 

to the ConventiOns. 

However., these. COnventions may be criticised on the 

ground of their failure to provide a system to avoid 

74. For example, at the Montreal Confexence, the Prenc::h 
delegate stated, " ••• his delegation belonged to 
those delegations which would ha¥B the greatest. diffi­
culties ili si9ning text which was too broad•. J.CNJ 
Doc. 9081-LC/170-1, P• 16. 

75. Ibid., for example United states ana. soviet 
Union. 
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conflict of jurisdiction. Under Article 4 of the Hague 

Convention, and Article 5 of the Montreal Convention, several 

states are entitled to prosecute ana punish the guilty. 

There would be conflict if more than one state wish to try 

the offence. No system of priority has been provided by 

the conventions. Proposals were submitted by the soviet 

Union and Ghana for this purpose. The delegate from Ghana 

pointed out that the Hague Convention •s jurisdiction 

provisions could be a source of intema.tional friction due 

to the possibility of the conflicting claims of jtlrisdic­

tion ~ 76 Both states maintained that the state of regis­

tration should be given priority because it was the most 

concerned_and affected state. 77 sven the United states 

was in favour -of fi:rst priority in favour of the state of 

registration of the a1rcraft.78 

A state is not obligated uncler t.he Conventions to 

establish jurisdiction over unlawful seizure of other 

acts of interference, committed abroad. But a contracting · 

state can do so under Article 4(3) by its municipal criminal 

law79 , but this would not make the crime extraditable 

76. ICAO Doc •. 8979-LC/162-2, P• 3l. 

"' 77. Ibid., P• 81. 

78. see Charles F. Butler, •"fhe Path of International 
Legislation Against Hijack•, in ed. ~ MCWhinney, 
Mrial Piracy and +nternational Law, 1971, P• 34. 

79. White, n. 60, P• 41. 
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under Article 8 of the aague and Montreal Conventions. 

None of these Conventions provide that extradition 1s man­

datory. Bxtradition has been left on the existence of 

mandatory provisions of extradition. These Conventions 

also do not pmvide for sanctions against the states 

which do not fulfil their obligation under the Conventions. 

The leek of these two systems causes the inapplicability 

of whatever the mixed and limited jurisdiction provided • 

by the~ convent1ons. This will be discu.ssed in the next 

chapter. 



Chapter IV 

NRE!l FOR A NEW lAW FOR 7HE Pili l§IMJNT 
Of OFQNI»U§ 

Professor McWhinney said in 1976 that: 

lf the Tokyo Convention of 1963 can fairly be 
described as purely hortatozy in practical sig­
nificance, the two later Conventions of the Hague 
and Montreal do attettpt <to face up to the p.roblem 
of applying sanctions to the individual hijacker 
or aircraft saboteur by requiring contracting 
states either to extradite the offender when they 
find him within their territor:y, or themselves to 
move to punish the offender. ( 1) 

Yet there are gaps in the jurisdictional provisions 

p.r:o'Vided by the three Convent1ons. 2 First, ne~ther the 

Tokyo Convention nor the Hague and Montreal Conventions 

provide a system of priorities in the exercise of juris­

diction, as we have seen in the last chapter. Durin.g the 

<J,iscussion on the Montreal convention, the soviet union 

proposed that the state of regiStration be granted priority 

of jurisdiction. The Soviet delegate maintained that -

The state of . registration. would have the greatest 
interest in the case because any offence directed 
against crew, passenQ'er:s, aircraft or cargo would 
inevitably affect the safety of the aircraft 
itself. (3) 

:tn addition, he suggested that the adoption of his 

1. Bdward McWhinney, The Illegal piverswn gf Aircraft 
gnd Intematjgnal Low (Leyden, 1976), p. 48. 

2. Ibid. 

3. See, 1CAO Doe. 9081-LC/170-1, p. 61. 
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pr:oposal would prevent possible disputes between states 

which are conpeting for the jurisdiction. 4 After a debate 

the Soviet proposal was rejected by a wte of 33 ... 9 with 8 

abstentions. 5 But even if the soviet pmposal had been 

accepted it would have been an utter failure in the absence 

of mandat.oJ:Y pmvisions for extradition. 

The two conventions (The Hague and Montreal) require 

only that once a ratifying state declines to extradite the 

offender, it should submit the case to its pr:osecuting 

authorities. Article 7 of the Hague and Montreal conventions 

provide in the same wolds that -

The contzeeting s~ate in the territoq of Which 
the alleged offender is found shall, if it does 
not ext.mdite him, be obliged without· exception, 
whatsoever and whether or not the offence was 
committed. in its terr1toz.y, to submit the case 
to its competent autb:>rities for the purpose of 
prosecution. Those author~ ties shall take their 
decision in the same manner as in the case of any 
ordinaey offence of a serious nature under the· 
law of the state. (6} 

From this article one may conclude that once a party 

to the Convention declines an extradition request of another 

member state, it is obliged to prosecute the offender. 

4. Ibid.. p. sa. 
5. Ibid. • p. 62 • 

6. Article 7 of the Hague convention and also Article 
7 of the Montreal Convention. 
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But despite the mandatoty terms as "Without exception 

Whatsoever•, it may not be as effective or as forceful as 

it appears on the face. 7 The states are bound under these 

conventions to submit the case to its co.npetent authorities 

for the puzpose of prosecution. 8 But the%e 1S no guarantee 

that the pmsecution will follow. In many cases the state, 

motivated. by their political interests, never submit the 

case to their c:Orrpetent authorities or even if they do it, 

~ey deliberately tty to linger it on to the in<lefinite 

period. 

Article 8 of the H-ague convention declares the 

offence of h·ijacking as an extraditable crime. lt says 

that-

t. The offence shall be deemed to be included 
as an extraditable offence in any extradition 
t.reaty existing between cont.mcting states. 
Contracting states . undertake to include the 
offence as every an extraditable offence in 
eveq extradition treaty to be concluded 
between them. 

2. If a contracting state which makes extradi­
tion conditional on the existence of a treaty 
receives a request for extradition from another 
contracting state with which it has not extz:a­
dit1on treaty, it may at its option consider 
the Convention as the legal basis for extra­
dition in respect of the offence,. Sxtl.fldition 
shall be subject to the other conditions pm­
vided b¥ the law of the r~ested state. 

7. Abraham Abramovsky, "Multilateral conventions for 
the Suppression of Unlawful Seizure and Interference 
with Aircraft, Part 1 : The Hague Convention•, 
C,olumbl:§ Joumal; of Transnational Li)w, Vol. 13, 
no. 3, 1974, P• 398. 

a. McWhinney, n. 1, P• 48. 
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3. Contracting states which do not make extza­
dition conditional on the existence of a treaty 
shall recognize the offence as an extraditable 
offence between themselves subject to the condi .. 
tions pl'Ovided by the law of the requested 
state. 

4. The offence shall be treated,. for the purpose 
of extradition between contracting states as 
if it had been committed not only in the place 
in which it occurred but also in the. terr-itories 
of the states required to establiSh their juris­
diction in aceo.tdance with Article 4,. pamgraph 
1. (9} 

·Article 8 of the )iontreal Convention of 1971 carries 

the same pz:ovision for extradition except the word .. offence" 

used in this Article has become "offences•. The parties 

to the Hague Convention and the Montreal Convention agreed 

to include this concept of ext.raditability in existing 

extradition treaties as well as those which are to be 

concluded. in future. So far as the existing treaties are 
concerned, states parties to the Conventions expressly 

undertook to include hijacking as an extraditable offence 

1n these treaties. 10 The net result of tbit? is that 

existing extradition treaties between contracting pa.rties 

have be~ automatically amended by this provision • 11 But 

the Conventions do not conpel a contracting state to 

g. Article 8 of the Hague Convention of 1970. 

10. Sami Subber1 "Aircraft Hijacking W'1der the Hague 
ConventiOn 1970 - A New Regime•,. lnte.mat:lgnal 
and Conpagtive Law Quarterly, Vol. 22, 1973 1 p. 718. 

11. Ibid. 
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extradite an offender upon the request of another party 

to the Con ven t1on.. The object of Article 8 seems to be 

that the plea. of h1jackmg being a political crime is no 

longer available. However, a party to the Conventi.on may 

still deem a particular hijacker to be a political refugee 

and grant him asylum. There are the two generally regarded 

exceptions included in the bilater.al extr-adition treaties. 

'1! irst if the crime is committed by the nationals of the 

requested state, 12 and second if the offenders are regaJ:\ied 

a political offmciers. 13 Since Article 8 instmcts states 

to exercise extradition, subject to the conditions pmvided 

14 
by the law of the requested state, a nation may lawfully 

reject an extradition plea based upon the "nationality" 

or •political offence• exceptions if they appear in the 

extradition treaty with the requesting state. 

Moreover, l':ith the proviso that it should submit 

the case to .its conpetent authorities. for the pul}lose of 

prosecution# a metnber state may, pursuant . to the express 

provisions of Article 7 of the Convention, refuse an extra-

12. White.'llatl, Digest of xntemationa.l 1eaw, Vol. 6, 
1968, PP• 800, 875. 

ll. On the disputed issue of •political offence• as 
an extraditable crime, See Lora L. Deera, •Political 
Offences in tbe Law and. Practice of illttradition•, 
AmoriCftn Journal of llltemi tional Jdw, vol. 27, 1933 
PP• 247-70; and Gariaa Mora, .,he Nature of Political 
Offencess A Knotty Problem of Bxtradition t.aw•, 
Yirainia .. Law ftev1ew, Vol. 48, 1962. p. 1229. 

14. The Hague Convention, Article 8, pamgraph 2. 
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15 ci1t1on request. 'fhe proposal of Poland and the Soviet 

union tD mandate extradition of alleged offenders irrespec­

tive of their motive for unlaWful seizure of the aiz:craft 

was defeatea. 16 Article 8(4) permits all the states 

which have jurisdiction over the crime under Article 4 

of the Hague convent1on (Article 5 in aase of the Montreal 

convention} to request extradition. However, no gu.ide­

lines a.r:e provided for determining as t.o which state is 

entitled to priority. Thus,. if nore than one request 1s 

made, the reqp.ested state may extradite the offender to 

any ane of the requesting states. 

Tbe absence of a p.rovision for mandatoty extradi­

tion may enable countries which habitually give shelter 

to offendezs to evade extradition in spite of these eon-

ven t1ons. By adhering to a strict interpretation of Article 

7 of the Convention, these states need only present the 

matter to their pr.osecuting officials for their considera-

tion. 

J!nfoESwaent of the tokyo, the H;ume 
and the Montrmal Conventions 

The lntemational .Civil Aviation organisation which 

has been fozmed under the Chicago convention, 1944 consists 

of an Assembly and council. The council has been entrusted 

15. Abramovsky, n. 6, p. 403. 

16. lCAO Doc. 8979-LC/165-1, 1972, P• 129. 
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with certain mandatoxyl7 and pe.r:miss1ve18 functions. some 

of the mandatoz:y functions are • to report to, carxy out 

recommendations or determinations of the Council, report 

to the Assembly any infection of this convention,,' and 

adopt ~temat.ional standal:ds and practices. one pe11tlissive 

function is to investigate, at the request of any contract­

ing state, any situation which may appear to present 

avoidable obstacles to the development of intemational 

air navigation and to zeport t.heJ:eOn. The Assembly ean 

examine ~d take appmp.riate action on the reports of 

the council and decide on any matters referrect to it by 

the Council. 

Another defect of the Hague and Montreal ConventiOns 

is that there is no provision for the possible sanctions 

against a contmcting state that wilfully or negligently 

fails to fulfil its obligation under the Conventions, 

either to . extradite or to pJ:Osecute the hijackers. Not 

only this, but there aze a few nations who actively .support 

the crime. The exanple of Indian Airlines Plane, which 

was hijacked to .Lahore (Pakistan) on Januazy 30, 1971, 

is the best exanple to quot.e. 19 The Pakistan Govemment 

granted asylwn to the hijackers and they were acclaimed as 

17. Article 55 of the Chicago Convention. 

18. Ibid., Article 55. 

19. See, Times of India, JanuaJ.Y 31 to Februaey 6, 
1971. 

.\ 
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he.z:oes. 20 The hijackem blew up the plane in full viev 

of Pak tzoops. India infozmecl the P reisden t of lCAO on 

Februaty 1, 1971 about the incident. _The 1CAO asked 

Pakistan to permit aircraft. occupants and aargo to continue 

joumey immediately. This was not clone. The failure of 

lCAO to take measures against Pakistan led India to suspend . 

all overflights of Pakistani aircraft& over Indian terri­

toz:y. In this case PakiStan not only violated the pmvisions 

of Chicago and Tokyo Conventions but also violated the 

General Assenibly resolutiQn of December 12~ 196921 on the 

•forcible divenion of ci~il aircraft 1n flight• and the 

resolution of November 25, 1970. 22 1n another case of 

an Indian Airlines Plane •s hijacking to PakiStan, on 24th 

August 1984, the passengers of the plane alleged that the 

arms were supplied to hijackers at Lahore aitport by the 

Pakistani authorities. 23 Criticising the indifferent 

manner in which the Pak c;rovemment was dealing with the 

hijackers issue Mr. Rajiv Gandhi, the Prime Minister of 

20. There are some other exanples when the hijackers 
were welcomecl as hemes. Syria printeCl a special 
stanp in 1969 to commemorate the a;ei~ure of a Trans 
World Airline Boeing 707 jetliner to Damascus. The 
stanp boldly depicts the. aircraft, with its nose 
section blown off, surz:ounded by the jubiliant. 
hijack.em. see, R. Hotz, "More on Hijacking", 
(editorial) I Ayiation Week and Space Technoloav, 
Vol. 91; no. 19, November 10,. 1969, P• 11. 

21. ResolutiOn 2S51(XXIV). 

22. Resol~tion 2645(XXV) • 

23. see, Times of India, August 25 to August 29, 1984. 
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India, stated that a simple case of •unlaWful possess~ 

of axms• had been registered against the terrorists involved 

in the .recent hijacking of an Indian Airlines jet, while 

hijackers of a Pakistan lntemational Airlmes (PlA} plane 

were sentenced to deatb• 24 It is a ver.y dangetous trend. 

There must be some sanctions which can be applied against 

delinquent states.25 

For thls purpose, the United States prepared a plan 

with a proposal for collective action by the signatories to 

the Convent~ns to suspend airline services with those 

countries which refuse to honour. the obligation either to 

extradite or to punish aerial hijackers or airc;~ft sabo-. ' 

teurs generally. The united States• Dr:aft Convention on 

Sanctions (a convention regarding the safety and security 

of lntemational Civil Air Transport Services} was presented 

as a working paper and circulated by ICAO Legal Committee 

in October 19'70. 26 But these measures were opposed by 

France, Great Britain and the Soviet union. 'J.'he united 

States therefore withdrew it. 27 These efforts were frus­

trated because the majority of states were not prepared 

to create an enforcement machiner.y outside the United 

24. see Times of India, November 21,. 1984 .. 

25. Mdwih.inney, n. 1, P• 48. 

26. See ICAO Legal Committee;\forking Draft No. 776, 
9 October 1970. 

27. Maihinney, n. 1. pp. 52-53. 
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Nations • ineffective system of enforcement action under 

~he authority of the Security Council. 28 

Another legal objection the F rencb Govemment raiSed 

was that the Hague Convention established legal obligations 

only between states parties to it and, tbexefore, it 

permitted iaposition of sanctions only against those parties, 

a legal consequence arising out of Articles 34 and 35 of 

the Vienna cc::nvention on Treaties. In the absence of any 

provision legally to bind thin\ parties Who bad not signed 

and ratified the Hague and_Montreal Conventi0ns, 29 such 

a sanction in this view would be inpermissible. 

The failure of sa.nct.i.on-based appxoach was evident 

due to political interests and values of various states. 

As John B. Rhinelander writes, •A policy to support the 

principle of sanctions is of course quite different from 

taking a deciSion to inplement a Joint_ action in a given 

case. The question whether a sanction, such as suspension 

of air services, would ever be used, involves sensitive 

and difficult political, economic and legal considemtions 

for every state. There would be, without question, a 

reluctance to in'pose such a drastic remedy on the part of 

many states.•30 

28. S .K. Agrawaia, Aircgft HiJacking and lntemational 
Law (Bombay, 1972),- P• 126. 

29. McWhinney, n. l, PP• 58-59. 

30. John B. Rhinelander, "The Intemational Law of Aerial 
Piracy, New PrOposals for the New Dimensions•, in 
McWhinney, ed., Ae&;ial P,irac;y and lptemational La,W, 
(New York, 1971), pp. 69-70. 
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The primaxy concem in responding to the new d1men­

sions of the threat of hijacking today is~ of couJ:Be. to 

ensure the safety and well-being of the passengers and 

crew. Recent efforts of govexnments to cum hijacking 

have been directed towal'ds security measures at aia:ports 

and on boal'd aircraft. such measures were the subject of 

intensive discussion in tbe Sxtra.old:lnaz:y Seventeenth lCAO 

As~enibly, which met 1n June 1970. Among the steps that 

have been :intmd~ced are examination of passengers by the 

use of electzonic and other surveillance devices; physical 

searches of persons and luggage, and the use of various 

kinds of profiles on potential hijackers. A pxocedu.m has 

been developed to wam crew mea~rs of a possible hijacking 

on .boam aircraft. The 'United states and some other states 

have decided to place specially trained guards on board 

commercial airlines. 31 

Some suggestions may be made keeping in view the 

magnitude of the risk involved to human life and property 

in hijacking. The states should be obliged to extradite 

h~jackers and th~ plea of political notive should not be 

available to , them. 32 Article VII of Genocide convention 

provides that genocide cannot be considered a political 

31. Ibid .• , pp. 61-62. 

32.. s .c. Chaturved1, "Bijaek1."19 ·and the Law•, Indian 
Joumal of lntemational Law, Vol. 14, 1974, P• 102. 
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crime. 33 'this article provides that -

Genocide ana otbet acts enumemted in Article 
111 shall not be considered as political crimes 
for the puJ:pOse of extradition. The contract..ing 
parties pledge themselves in such cases to grant 
extradition in accoxdance with their laws and 
treaties in force. (34) 

Article 8 of the Hague and Montreal Convention can 

be amended likewise. It should be exp.ressly stated that 

hijacking shall not be considered a political crime for 

. the puzpose of ~tradition. 35 If the hijackers know that 

escape from the state of _ registmtion of the aircraft 1s 

not go:ing to pxofit them, as they are likely to .be extradited, 

they may be deterred fJ:Om carqing out the hijacking. 36 

This is not the only instance where the offenders 

with political motive have to be e:xtmdited. The General 

Assembly in its Resolution 8( 1) of Februaey 13, 1944 on 

the Extradition and Punishment of \fa~ Crim:inals and in 

the Resolution 170lll) of October 31, 1947 on the surrender 

of l'Jar Criminals and Traitors has consistently aff izmed 

that the war criminals are to be extradited. Weis says 

33. Genocide Convention 1948, For the text of the eon~ 
vention, see American Joumal pf Intemational Lpw, 
Vbl. 45, Supp. 7, 1951. 

34. Ibid., Article VII. 

35. Gerald F. Fitz, "Development of lntemational Legal 
Rules for the Repression of the Unlawful Seizuz:e of 
lt.irc.raft", £sncid1an Xeazb9ok of P}tematiqnal Law, 
1969, P• 292. 

36. Chaturvedi, n. 32, p. 102. 
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The principle that particularly heM1ous crimes, 
such as crimes against humanity, even if pezpet­
rated in pursuance of a particular policy, should 
not be considered a political offence and should 
therefore not be excluded from extradition, can 
be regarded as widely recognized toc1ay. (37) 

Both the Conventions, the Hague and Montreal, have 

failed to declare in unant»iguous terms that hijacking is a 

crime against the Law of the Nations. calling the various 

acts as merely •an off~ce• is not of much use. 38 This is 

a serious drawback of these Conventions. lf such an amend­

ment is accepted, the offenders will lose the pmtection 

of their home state, or any other state which is likely 

to give asylum to them. Bve.ryone will be entitle4 to 

apprehend a hijacker or other offenders and they may be 

brought to justice anywhere in the world. 

As we have already discussed, no attempt has been 

made to solve the problem of conflict of jurisdictions 

in these Conventions. ll'1 o&iler to solve the question of 

jurisdiction it is most relevant to consider the extent 

to which the hijackers and the offence are particularly 

connected with any one countzy. •The domicile or residence 

of the parties, the situs or real or personal pmperty, 

37. P. Weis, •The United Nations Declamtion on Terri­
torial Asylum•, 7 9ei41AD Yeal'J?ook of lntexpat1onal 
Law, 1969, P• 137. 

38. Chaturvedi, n. 32, P• 103. 
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the locus of cr.imes, torts of legal transactions all these 

may be of fundamental 1nportance.39 For the puz.pose of 

avoiding conflict of jurisdiction it has been· suggested 

that the accused in all the cases may be tried by an inter­

national tribunal set up in advance. u. Thant, the then 

Secretazy General of U.N., proposed in 1970 that the 

hijackers should be tried .bf an intexnational tribunal. 

Speaking at a dinner markJng the 25th anniversazy of the 

UD;i.ted Nations on 15 September 1970, he sai4• "Many hijackers 

have not been bmug'ht before any court of justice although 

the ovetwhelm.ing majority of peoples t;ind. fPVemments have 

rightly condennecJ them•. 40 The int~mational air trans­

port was an activity, which must be placed under an inter­

national rule of law.41 He thez:efor:e suggested that it 

might be of help if all govemmen ts pledged tbemsel vas. 

to extradite the skyjackers irrespective of their nationality 

or political aff il1ation and bring them before an agreed 

intemational tribunal. 

In spite of all the pm.ctical difficulties, the 

proposal made by u. Than t can be of 1mmense value, if 

inplemented, and it should be given a serious consideration. 

ln 1950 the lnte~national Law Commission suggested that it 

39. Mctiair, tbe Law of the Air (London, 1964), 3rd edn .• ,, 
P• 263. 

40. Indian Express (New Delhi), September 16., 1970. 

41. Ibid. 
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was possible to establish an int.emat1onal judicial organ 

for the trial of persons charged With genocide or other 

crimes over wh:Lch the jur:Lsdiction would be confet:red by 

t.reaties. 42 

The chief obstacle Which comes in the way of creation 

of an intema tional trib\inal. is "national sovereign t.y•. 

lt is certainly incompatible with the effect:Lve functioning 

of an intemational organisation. 43 But the maintenance 

of peace and security requires a partial surrender of 

sovereignty .in favour of intemational organisatiOns. 

The inadequacy of pur~ly national tribunals to deal 

effeetively with the crimes in the air raises a need for 

the establishment of impartial intetnatiOnal judicial 

organ. 

42. l'or the text of the .r:eport see, Anleriqpn Journal 
of l9temat1onal i@.W, Vbl .. 44, Supp., 1955., P• 136. 

See, Goodrich ·aambm and Simons, Chartef of 
qnilesi Nations, 3rd edn., 1969, PP• 37-8. 

43. 



Chapter V 

CONCJPS ION§ 

As the foregoing discussion suggests, much has been 

done by some States unilaterally and by a number of States 

in common efforts through multilateral Conventions to bring 

hijacking and other international crimes on boa.td an aircraft 

under contJ:Ol. 

The Tokyo Convention of 1963 brought about for the 

first time in the histo.r:y of air-law an intemational instm­

ment designed to regulate- the conplex problem of jurisdiction 

over crimes and other clange;o~s acts. committed on boan\ 

aircraft in flight. Prior to 1963 rules of jurisdiction 

conceming crimes on boan\ an aircraft vari~ fxom one State 

to another. A clash of jurisdiction would occur if two or 

more states wished to exercise jurisdiction with regani to 

a particular crime cormnitted on board an aircraft in flight. 

The regime created by the Tokyo Convention may be described 

as a considerable impz:ovement on the zegime under inter­

national customa.r:y law. The Convention created one unifozm 

system whereby the state of registration of the air<?raft can 

asswne jurisdiction over the crimes conunitted on board its 

national aircraft&, wherever they may be. The territorial 

state, i.e •. the state flown over, can also do so pmvided 

some conditions are satisfied, such as the crime being against 
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a national of such state, its territoJ:Y, and security etc. 

Thus the territorial states conceded a certain ala)unt of 

the exercise of their sovereiQI'l rights in this fie14. Tbis 

was something neW in air law in view of the exclusive 

jurisdiction of the territorial state over its airspace 

(Article 1 of the Chicago Convention of 1944, which is a 

rule of 1ntemat1ona1 customaJ:Y law) • 1 

It may be seen that the .ntles of jurisdiction are 

closely related to the principle of the nationality of the 

aircraft. The Tokyo ConventiOn applies to the aircrafts 

registered in contracting states alone. As we have seen, 

the principle of the nationality of the aircraft raises 

several pzoblems. some solutions for these pmbl~ms have 

been provided by the convention itself. Accxu:ding to Article 

18 of the Tokyo Convention provides for the registration of 

the aircraft& of the joint air transport operating organi­

sations in a designated state. ••-."'these aircrafts bear 

the nationality of the designatea state. However., the 

major problem of the aircraft Charter .z:emained unsolved, 

in spite of the awareness of the drafters of its significance 

and importance in the field of civil aviation. But this 

is now covered by the Hague Convention of 1970. 

1. See Pmfessor Jennings, •Intemational Civil Aviation 
and the x.aw•, Qrit1sh Year Book of l9temati,gnal Law, 
VOl. 22, 1945, P• 195. 
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The main advantage of the Tokyo Convention was that 

a.t least one juriscU.ction vas always available whether the 

crime was committed on high seas or t§m nuJlius. Apart 

fmm it the Convention pmvicled the aircmft commander 

C?rew members and passengers with wide range of authority 

to act against anybody threatening the safety of an aircraft. 

Thus, in the woms of Pmfessor Johnsoni the Tokyo Convention 

was certainly "a step on the mad towards a more mature and 

more conprehensive law of t..'le air"'. 2 

The Ha9Ue convention of 1970 and the J.Iontreal con­

vention of 1971 may be considered as big steps forwazd in 

the effort. Qf the intemational. community to suppress hijack­

ing of aircl:&ft and remove the threat caused to intemational 

civil aviation by it. These Conventions. have enlarged the 

number of states conpetent to exercise jurisdiction which, 

till now, were unrecognised 1n an inte.mational convention. 

First is the jurisdiction of the state where the charterer 

of an aircraft has principle place of business or permanent 

residence, and the second is tbe jurisdiction of the state 

where the hijaoke.rs (or other offenders) are found. 

'l'he scheme of jurisdiction over the offenders under 

these Conventions give to almost all the contm.cting states 

the right to exercise jurisdiction over the offenders on 

2. See D~H.N. Johnson, R1Qbt w the Aiz;,space (Manchester, 
1965J 1 p • 78e 
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one basis or another. Thus, it makes it virtually inpossible 

for a hijacker or any other offender to escape the no.rma.l 

pxocess of the law. The t.miversalization of jurisdiction 

in air crimes have brought the offence of hijaok~g very 

near to piracy under intemational customaq law. 

But despite all the significant provisions of these 

Conventions the offenders go unpunished. 'l'her:e are four main 

reasons. First, the priority ill the exercise of jurisdiction 

has not been given.. Second is the lack of mandatoq extra­

dition p:ovi.sions. Third, ther:e is lack of effec~ve provi­

sions of the. sanctions against the states which do not 

fulfill their obligations under these Cc?nventions. Lastl.y., 

the most inportant reason is the political motive behind 

the crime. 

The most interested state in the o;fence of hijacl~ing 

is the state of registmtion. Therefore, there rnust be a 

first pr1ori,ty :in its favour. On the other hand, the most 

effective state for the p.rosecution of the offenders 1s 

generally the state of landing. But the state of landing 

may or may not be interested in prosecuting the offenders, 

for it may ~gam crime as political. Ther:efoz:e, two steps 

are urgently needed. to contml hijacking. First. the crime 

must be declared as non-political, ancl second. thexe must 

be mandatory provisions for the extradition of criminals 
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tD the state which is most interested in the pz:osecution 

of the crime. 

The jurisdiction of states today to pmsecute hijaC­

kers and other offende.r:s is much wider. Almost all the 

states which may be involved or may be interested in the 

crime have been given jurisdiction to prosecute the offenders. 

But as we have already discussed, the problem arises when 

the state which has custody of the offenders ~either prose­

cutes . nor ext.mdites them. Obviously, such a state does 

not fulfill its obligation under these Conventions. There­

fore, there must be some sanctions against delinquent 

states for the. actual application of the jurisdictional 

provisions of these Conventions. 

The United States and canada have been strong pmpo­

nents of such sanctions and presented a draft Convention 

in _April 1971 which was not acted upon by the Intemational 

Civil Aviation Organisation (lCAOJ. ln .regard to specific 

pmposals for some kind of intemational enforcement measures, 

during the discussion in the legal sub-committee of lCAO 

the.re was a division between those states which favoured 

an independent sanctions convention, and those who preferred 

to amend the Chicago Convention for this puz:pose. The 

delegates of Denmcu:k, Finland, Norway, and sweden subm\tted 

a pzoposal (Nomic pmposal} pmviding that a contracting 
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state which considered that another state had detained an 

aircraft and the persons on board, or had not taken measures 

to assure contzol of the aircraft to ita commander, or 

had failed to take an offender into c::ustody or to extmdite 

him, or submit each such person for prosecution, could 

request that the l.CAO Council be convened to deal with the 

complaint. The Council could inquire into the factual 

situation or. if authorised, could appoint a commission of 

experts to do so. If the Council found that the complaint 

waes valid, it could recommend that the state concezned 
3 

• ••• take appmpriate measuJ:eS to remedy the situation•. 

The sanctions CX>uld be applied either thtough joint 

concerted action by the intemational av1ation community 

as such, or by 1ndi vidual states • The economic inplica tions 

of the suspension of flights could be vez:y serious not only 

for the state against which they are applied, but also for 

the states which apply them. It must be noted here that 

there may be a lack of complete solidarity on the part of 

many states. Because. these measures may jeopardise their 

economic interesb and, therefoz:e, they may not adhere to 

the prescribed sanctions. In the altemative, the _individual 

states must be free to apply the sanctions. Moreover, 

there should be an enforcem£1\t machinezy, quite inclependent 

3. ICAO, p.roposals by the delegates of DEI'lmark, Finland, 
Nozway, Sweden, LC/WorkiDg draft No. 831, Rev. 24/1/73, 
P• 3. 
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fmm the present day United Nations machineq which may 

not take any action due to the use of veto by any of the 

big powen • 

lt is submitted that the success of these Conventions 

is dependent on the adoption of an enforcement framewozk 

whereby sanctions could be b,xought against an offending 

state to conpel its adherence to existing inteJDational law 

obligations. These Conventions need •real teeth• to el1m1-

nat,e the heinous crimes on boam an aircraft. 
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