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Chapter 1

INTRODUCTION

The paramount importance of international civil
aviation, a vital and indispensable link among nations in
an increasingly interdependent world can hardly be exaggerated.
Unfortunastely, in recent years it has faced and is faci_ng
risks from international acts of terrorism in the form of
unlawful seizure or the exercise of control over an aircraft,
or from the acts of sabotage (e.g. placing of bomb on board
. the aircraft, the runway or airport etc.). There is hardly
any doubt that *the crime of hijacking not only endangers
the safety of the plane and the li{:es of the crew but also
the civil éviation generally“.l The subject of hijacking
or illegal diversion, of aircraft as it is popularly called,
and the development of effective measures to prevent it,
is of immense importance and interest todayvnat only to
members of "sgeciavl legal community of the air* (airline
companies, air crew or ground ét:aff and air line passengers,
etc.}, but also to all those who are concerned with the

broader problem of control of tuarx:c:r:i.sm'.2

1, Alona E. Evans, "aircraft Hijacking: Its Causes and

Cure®, aAmerican Journal of International Law, Vol.
63' 1969' Pe 695.

2. Bdward McWhinney, The Illegal Diversion of Aircraft
and International Law (Leyden, 1975), p. 1.



Aerial hijacking has bzcome an international problem
ever since the hijacking of a Cuban plane in 1961 and conti-
nuing with the hijackings of two Indian alirunes planes to '

Lahore® and pubai?

on July 5, 1984 and August 24, 1984
regpectively. Although the first reported incidence occurred
in 1930 when a group of Peruvian revolutionaries seized a
Peruvian aircraft and tried to shower their country with
propaganda leaflets adwocating their causas. but the first
reported hijacking,’ forming a political pattern (in the
wake of east.west conflict), occurred in late 1940's and
50's when individuals from Eastern European countries
attempted to flee to the West in quest of ;political free&bm.
This pattern was reversed in the late 1960°'s and 70's when
most of the reported hijackings originated in the We.'st with

Cuba and the Arabian countriesu as the desired destinations.6

The offence of hijacking has certain special charac-

teristics as compared to other national and international

cr:lmes.7 Civil air transport is based on the confidence
3. see, Timeg of India (New Delhi), 6 July 1984.

4. Ibid., 25 august 1984.

5 J. Arey, The Sky Pirateg (1972), appendix A,

pp. 315-54.

6. Abraham Abromovsky, "Multilatersl Conventions for
the suppression of unlawful seizure and interferxrence
with aircraft, part 1: The Hague Convention®, Colombia

Journal of Transnational Law, Vol. 13, no. 3, 1974,
p. 381.

7. S.K. Agrawala, Aircraft Hijacking and International
Law (Bombay, 1972), pp. 18-21.



of the peoples of the world and it works for the promot ion
and preservation of friendly relations among states.a
Hijacking increases the rigk of mid-.air crashes jeopardising
the safety of aircraft operations in the same air-spell
and lives of those on board.’ Apart from navigational
diff iculties which necessarily follow with changes of
course, landing and take off, there are other hazards.
Aircrafts flying overland routes are not necessarily'
equipped for emergency landing at sea. Diverting the
aircraft beyond the range of its fuel capacity, or to an
airport without navigational aids or sufficient runways
are the most natural hazards of aerial hijacking. 1o
Hijacking undemines the confidence of people and therefore
its suppression is of deep concern to all. The frequency
with which the offence has been increasing during recent
years is alamming and calls.‘fo_r a vigorous action both at
national and international lewel. There are reports that

8. See, General assembly Resolution on aerial Hijacking
or interference civil air trawel (Resolution 2645 (XXV),
November 30, 1970), Preamble.

9. ‘Gary M. Horlick, *The Bevelopmg ‘Law of air Hijacking®,

Harwvard ;gtegational Law J‘ouma ., Vol. 12, no. 1,
1971' PP 49..51.

10. In the case of recent hijacking of an Indian airlines

: Boeing 737 plane, which was taken to Dubai airport,
the U.A.B. authorities refused permission to the
plane to land at Dubai and it howvered over the airport.
But with the fuel running low the pilot had to land
oge aldarkened runway. This caused increaged risk to
t ives of passengers and crew. See, Timeg of
India, 26 August 1984.



there were at least 91 completed hijackings between January
1948 to September 1969.11  There were seventeen instances
of hijacking between 1948 and 1950 and another geventeen
ingtances in the period of 1958-1962.12 The record from
January 1, 1961 to 1972 shows that there have beezi 343
suqceasful and unsuccegsful internaticnal and domestic
hijackings worldwide. 1If attempted hijackings are added,
there have been 396 endangered flights during this period.~l3
India has also been inwolved in seven aerial hijackings.

The increasing danger to the safety of the aircraft,
crew and its passengers éan be vj_.sua.lize;d from the fact
- that according to ICAO reports, there were 12,252 passengers
and crew on board in 171 cases of seizures, sabotage and
ground attacks in tﬁhe period between January v1969 to
august 1971.14

in most of cases friendly international relationsg
are at stake as hijecking inwlves more than one state.
The most important factor which changes the character of
the crime of hijacking into a heinous crime is that it is
generally done with a political motive. That is why most
of the time hijackers escape pnnishment. According to one

i1, Evans' Nle l, P 699.
120 Ibido. pp. 697-98.

13. Alona BE. Evang, “Aircraft Hijacking: what is Being

Done*®, Jamerican Journal of International Law, Vol.

14. Horlmk. n. 9‘ Pe 40.



report more than 70% of hijackings till 1970 were done
with a political motive.ls It may be added that ‘whether

a crime is political or not is generally a subjective thing.
While in most of the cases the state of registration of the
aircraft would consider hijacking a purely criminal act,
other states may regard the crime as political and give
asylum to the offenders. Therefore mere municipal legis-
lation by certain interested states providing for compulsory
prosecution and punishment of hijackers landing in its‘
territory or escaping to it cannot be a complete answer

to the problem, since the states most willing to punish
hijackers are not the ones where the hijackers generally
land or escape to.16 Only the imposition of an international
obligation on all states to extradite or to punish the
vguilty personsg could prove fruitful. Jurisdiction of
states must be defined precisely to owercome a situation

" where no state may hawe jurisdiction to punigh the offenders.

in an effort to combat criminal acts which endanger

the gafety of international civil aviation, ‘three multi-

15, See, Michel Pourcelet, "Hijacking: The Limitation
of Treaty Approach®, in McWhinney, ed., aerial
piracy snd international Law, 1971, p. 50.

16. It has been pointed out that inspite of effective
laws in U.S.Ad. and its greatest interest in punishing
the hijackers, the record of prosecutions is not
impressing. Out of 51 successful hijackings of
United States aircrafts from 1961 to 1969 only 5
hijackers have besen deported back to USA and prose.
cuted. See, Bvans, n. l, Pe 706.



lateral conventions have been adopted under the auspices

of the International Civil Aviation Organisation (ICAO).

The Tokyo Convention of 1963 17 attempted to ensure that at
least one state possessed the right to exercise its criminal
jurisdiction over an offence committed on board an aircraft
in £light. In addition, the Convention sought to facili.
tate the resumption of a hijacked f£light. The Haguev
Convention of 1*3‘7(318 sought to combat and penalize acts of
unlawful aeiz{u:e of aircraft. In the Montreal Convention

of M‘JJ."9 the partie$ attempted to resolve the corresponding
problem of unlawful ,’g.nt.etfemnce with aircraft by carefully
defining the offence, by extending the authority of states
under international law to exercise jurisdiction ower
offenders, and by providing for the prompt extradition,

pmsecution and punis!ment, of offenders.

chcegt of Hi]gcking and other
Crﬁeﬂ on Board aAircraft

The tem *"hijacking® is derived from the shout of

*Hi Jack® given by those persons who ussed to appropriate

17. The Tokyo Conwvention of 1963 is officially known
- as the Tokyo Convention on offences and certain
other acts committed on Board Aircraft, Amer ican

Journal of ;gternatimal Law, Vol. 58, 1964, pp. 566-86.

i8. The Hague Convention for the suppression of unlawful

saizure of Aircraft, American Journal of Internationgl
Lgw, Vol. 65, 1971, pp. 440-66.

19, The Montreal Convention for the suppression of un-
lawful acts against the safety of Civil aviatien,

g_t;ericgn Journal of International Law, Vol. 66, 1972,
pp. 455.66.



the illicit lidquor being carried by boot.leggers in the
prohibition time in the United states.2° Thus it is a tem
of american sleng having no meaning. The offence of
Pairéraft hijacking® essentially consists of a taking or
conversion tc private use of an aircraft as a means of
transportation and forcibly changing its flight plan to

a different destination.?} sometimes this is characterised
"as theft of the aircraft itself and the robbery of passengers

and crew.22 _

McwWhinney uses a different term for the crime of
hijacking. He calls it *aerial piracy*. He applied this
term for the illegal diversion by force or other means of
an aircraft to a destination other than that envisaged in
its original flight plan.23 But it must be mentioned here
that “aircraft piracy® is not *piracy* in the classical
sense or as defined in the 1958 Geneva Convention on the

24 Articlé 18 of the Convention refers to the

High Seas.
piracy as “illegal acts of violence, detention or any act

of depradation committed for private ends by the crew or

20« G.M.B. White, *The Hague Convention for the Suppres-
sion of Unlawful seizure of Aircraft®, The Review
international Commigsion of Jurists, No. 6, April-
June, 1971, p. 39. :

21. Bvansg, n. 1‘ P 696.
22. Ibid.

23, McWhinney, n. 2, ppe. S5«6.

24, For a datailed discussion on the differences bstween
*hijacking® and “piracy", sse, Chapter 11 infra.



passengers or private aircraft and directed against another

ship or aircraft.

The Tokyo Convention of 1963 does not make any
attempt to define the crime. Aarticle 11, the sole article
of Chapter 1V which is entitled as *"unlawful seizure of
aircraft®, refers to “an act of interference, seizure or
other wrongful exercise of control of an aircraft in £light®.
A brief analysis of this article also reveals the absence
of any provision pertaining to the extradition, adjudication,
or possible punishment of the offenders.

Article 1 of the Hague Convantion defines the offence
of unlawful seizure of aircraft. This Convention also
nowhere uges the terms *hijacking® or “aerial piracy®. It

rung as follows:

Any person who on board an aircraft in flight:
(a) unlawfully, by force or threat thereof, or
. by any other form of intimidation, seizure
or exarcises control of that aircraft, or
attempts to perform any such act or,

(b) is on accomplice of a person who performs or
attempts to perform any such act commits an
offence. (25)

This provision does not attempt to define ths crime
as such but instead it specifies the constituting elements

25. The Hague Convention of 1970, n. 18,
Article 1.



of the offence.2® These elements are: (1) use of force or
threat thereof, or any other form of intimidation in committ.
ing the offence (or any attempt to do so}, (2) the use of
the means mentioned in (1} or aﬁtempt tc use them should be
for the purposge of ssizing or exercising control of an
aircraft, (3) the use of force is unlawful i.e. without
legitimate basis, (4) the acts mentioned above must be
committed while the aircraft is in flight.

.although this definition is relatively short, it is
complex and it caused extensive debate éuring the conference.
The provisions of Articla 1 of the Convention are identical
to those which are mentioned in the ICA0 ilegal Committee's
draft.” But the legal sub-committee's draft did not
contain the_ phrase "or by any other form of intimidation®.
The suggestion that tr;e word *intimidation® be included was
proposed by Japan.28 .The Japanese delegate emphasized that
not only physical force but also psychological force should
be included. The condition laid down in the provision
requiring the use of force or the threat thereof in committing
the offence of hijacking raises the following question:

Ccan hijacking be committed through a means other than those

26. R.H. Mankiewicz, *The 1970 Hague Convention®, in
a symposium on Hijacking, Journal of Air Law and
Commerce, Veol. 37, 1971, p. 199.

27. See, ICAC Doc. 8877-Ic/181, (1970).

28; : Ibido' j o X 26.



1o

mentioned in the provision? 1If, for instance, the pilot
of an aircraft himself hijacks or 4f the hijackers sscure
his cooperation in exercising éontrol.over the aircraft,
would this be a cause of hijacking under the Hague Conwvention?
Or if the hijackers secure the cooperation of an air hostess
and ask her to administer drugs in the drink of the piloct,
and after he has lost consciousness, the hijackers take
over the command of the aircraft aﬁd divert it to a desti.
nation of their choice, does this case come under the
Convantion? In both the examples neither force nor the
threat tharedf has been used in carrying out vthe crime. 29
During the discussion the Australian delegate felt that the
definition of the offence waul& be unduly restrictive if
it wez;e to apply only to those situations where actual
physical force was used or threatened. He maintained thaé
an act of unlawful exercise of control over the aircraft
should be punished if the offender employed such tactics

as blackmaxi.l, .bribery. or :Bnpersana.tvion, on board an air-
craft. He further sugéested that if the committee did not
wish to delete all references to the use of force, article
1(a) should read "by force or threat thercof® as well as

in *any other manner®.3% This definition was opposed by

29. Sami Subber, ®Aircraft Eijacking Under the Hague
Convention 1970 - A New Regime®,. International and

30.  ICAO Doc., n. 21, pp. 27-28.
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a nunber of delegates. The United States delegate contended
that the suggested wordingé were vagr.ne."“1 The Indian dele.
gation stated that under the Australian proposal any unlawful
exercise of control would cane within the purview of the
Convention. India pointed out that even such acts as a
pilot flying with an expired license could be mcluded
within the crime.32 ' |

The delegate from United Kingdom suggested the
ingertion of the words ""or‘by any other means of coercion®
after the phrase in article i(a) "by force or threat there-
of‘,.33 After much debate the legal committee, by a vote
of 25 to 7, rejected the australian prOp_osa134. ‘but adopted
the proposal of the United Kingdan.35 in the final draft,

the temm “coercion* was changed into the term “intimidation®.

4 Article 1{b)} of the Convention pros}io:es that an
accomplice will be treated as if he himself has committed
the crime. The issue that confronted the members of the
committee was whether this provigion should be limited to
include only those accomplices who were actually present
on board the aircraft. The Israeli delegation proposed

31,  Ipid.

32.  1Ibid., p. 28.
33.  Ibid., p. 29.
34.  1Ibid., p. 33.
35.  1Ibid., p. 34.
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that while the scope of the Convention should be restricted
to an act of unlawful seizure committed on board the air.
craft in £light, the accomplice provision should be expanded
to cover accomplices on the ground as well as those who
were on the board aircraft. The Italian delegation also
supported the lsraeli pmposal.36- In response to this
proposal, the Prench delegate, the Chairmman of the Committee,
stated that it wag the decision of the sub.committee that
the accamplice should be covered only if they were on

board the aircraft. The French delegate maintained that

the accomplices on the ground would not go unpunished as
they would be guilty under the domesgtic lawe of the gtate

concerned. Thus the Israeli proposal was rejected.

In addition to defining the types of acts which
constitute “the offence®, Article 1 specifies the time
period within which the offence must ba cmﬁmitted if it is
to come within the scope of the Convention: the unlawful
seizure of the aircraft must occur when the aircraft is
*in £light". Aarticle 3(1) of the Convention provides that
*an aircraft is considered to be in flight at any time
from the moment when all its external doors are closed
following embarkation until the moment when any such door
is opened for disembarkation®. It should be noted that

36. . Ibid., Pe 220
37. Ibid., PP 21-.22.
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the pericd of time specified by this definition is longer
and commenées earlier than its couatetpart in the ?6kyo
Convention. Article 1(3) of the ?okyo Convention defineé
an aircraft to be in flight from * ... thé moment when
power is applied for purpose of take off until the landing
run ends®. Moreover Article'3 of the Hague Conventioh
specif ically says "that in case of a forced landing the
£light shall be deemed to continue until the competent
authorities take ovhr'the resPdnsibility for the aircraft
and for persons and property on board! iIn addition, aArticle
3(3) provides that the Conwvention would not be applicable
where the point of take off of a hijacked aircraft and the
point of actual landing are within the territory of the
state of registration of the aircraft. Article 3(3) states:

The Convention ghall apply only if the place of
actual landing of the aircraft on board which
the offence 1s committed is situated outside the
territory of the state of registration of that
aircraft; it shall be immaterial whether the air.
craft is engaged in an international or domestic .
flight. (38}

- While adopting this provision it was thought that
this would be a matter purely within the jurisdiction of
the national law of the concerned state since no other state

was involved. But what would be the position if the aircraft

3g. g?g)ﬂagua Convention of 1970, n. 18, aArticle
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is brought back to the same territory after the occurrence
of crime and after the aircraft has failed in an attempt

to land in a fomign territozy.39 Norway put forward a
meanmgfull suggestion regarding the definition of a éomestic
£light, viz., where the aircraft takes off in the state of
registration, flies exclusively over the territory of and

is scheduled to land in, the same state and actually does
land there. all other flights, it suggested, would have
ar';.intemat:ional, aspect and ought therefore to be cowered

by the Convention.40

The definition under the' regime of the Hague Con-
vention only covers the acts "on board an aircraft in
flight*. acts of sabotage and armed attacks against inter.
national civil aviation and its facilitiesg, which are not
uncommon, are not covered by the Conwvention. But ghey have
now been cowvered by another Cc:mvention, namely, Montreal
Convention of 1971. Aarticle 1 of this Convention defines
and enumerates the offences of unlawful interference with

aircraft as follows:

1. any person commits an offence, if he unlaw-
fully and intentionally:

{a) performs an act of violence against a
person on board an aircraft in flight if
that act is likely to endanger the safety
of that aircraft in £light, or

39. Agrawala, n. 7, PP 30-31.
40.  ICAO Doc. 8877-IC/61, p. 148.
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b §-1

{b) Destroys an aircraft in service or causes
damage to such an aircraft which renders it
incapable of flight or which is likely to
endanger its safety in flight, or

(c} Places or causes to be placed in service,
by any meang whatscever, a device or substance
which is likely to destroy that aircraft, or
to cause damage to it which renders it in-
capable of flight, or the cause damage to it
which is likely to endanger its safety in
£light, or

(d) Destroys or damages air navigational faci.
litieg or interfers with their operation if
any such act is likely to endanger the safety
of aircraft in £light, or

(e) Communicates information which he knows
to be false thereby endangering the safety of
an aircraft in f£light.

Any person also commits an offence if he:

(a) Attempts to commit any of the offences
ment ioned in paragraph 1 of this article

(b) Is an accomplice of a person who commits
or attempts to commit any such offence. (41)

It should be noted that Article 1 portrays two

common ingredients, namely, unlawfulnesg and malicious

intention. 42 Secondly, the attempt and complicity give

rise to the same degree of culpability as the Commission

of the crime. another major contribution of this Convention

is that neither the persons who committed the offence nor

41.
42.

Montreal Convention, 1971, n. 19, Article 1.

Abraham Abramovsky, *"Multilateral Conventions for
the Suppression of Unlawful Seizure and Interference
with aircraft, part 1II: The Montreal Conwention®,

Colombig Journal of Intemmational Law, Vol. 14, .
No. 2, 1975, p. 282.
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nor their accamplices need be on board the aircratt. Under
the Hague Convention it is necessary that the cﬁlprits and
their accaomplices must be on board the aircraft.

The Problem of Jurisdiction over
the Crime

As all persons and things within the territory of a
state fall under its territorial supremacy, the concerned
state has jurisdiction over them. However, vcustanarj law
of nations gives a right to every state to claim to so-called
extra territoriality and, therefore, exemption from local
jurisdiction, chiefly for its head, its diplomatic missions,

its men of war, and its armed forces :ial:n:'cuzad.“3

The problem posed by crimes committed on board an
aircraft in flight is basically one of conflict of juris-
diction. By its wery nature this crime is committed in
;ncra than one state and, consequently, more than one
Jurisdiction may be involved. The state of registration
of the aircraft may legitimately claim jurisdiction over
offences cammitted on board its national aircraft. The
sta_té in whose airspace a crime has been committed may
claim the right to exercise jurisdiction over the crime.
Similarly, the state of landing in the courge of the

commission of the offence may claim the same right. The

43, L. Oppenheim, Intemgtiongl Law T_x_:gatieg, Vol. 1
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state of the victim and that of the offender may sametimes
alsé claim the right to exercise jutisdicticn due to théir
connectiong with the persons inwvolwed. Of course, the state
of landing is always in the best position to prosecute the
offenders. But if the mtezeét of the gtate of landing is
not involved, it may be reluctant to exercise its juris-
diction. International ll.aw does not make it clear as to
which state should get priority in the exercise of juris-
diction and which state, as a matter of right, can claim
extradition of the offenders. after three important .
Conventions we still do not hawe definite provisions as

to vhich state should get priority in exercising juris-
diction, although the Hague Convention of 1970 éiﬂ try to
provide a reasonably adequate framework for the purpose.

Meaning and Definition of
Jurigdiction

In International Law ttxe term *"jurisdiction* has
been defined differently by various authorities. The
Harvard Research Draft defines the _jurisdiction oi a state
as *"its competence under international law to prosecute

and punish for crime«.4* pr. F.a. Mann says:

When public international lawyers pose the
problem of jurisdiction, they have in mind

44. Harvard Law School, "Draft Conwvention on Jurisdiction
with respect to Crime*, Aarticle 1(b), American

Journal of International Law, Vol. 29, 1835,
Supp., pe. 439.



is

the state's right under international law to
regulate conduct in matters not exclusivaly of
domestic concern. (45)

Professor Cheng has divided the termm *“jurisdiction®
into two terms, namely, "“jurisfaction® and "jurisd:léticn".
aAccording to him, the former dehotes the legislative power
of a state as well as the competence of its courts to apply
such rules. The latter describes the gctual administration
of justice ar;d the enforcement of such 1av§ré.' such as powers
of arrest, passing sentence, imprisonment, and so forth.4%®
The jurisdiction is one aspect of the exercise of sowvereignty
by states, the limits of which are laid down by international
law and any violation of these limits constitute a breach

of intematiocnal law.

In the Tokyo Convention on Offences and Certain
Other acts committed on Board aircraft, 196347. ‘a general
definition of jurisdiction over crime in the air was

provided in fawvour of the flag state, but concurrent juris.

diction was conferred on other states on grouhds of territorial

.effectiwnegg, active or passive nationality, security of

45. P.A. Mann, “The Doctrine of Jurisdiction in Inter.
national Law®, I1I RCDI (1969), p. 9, qQuoted in
Sami Subber, Jurisdiction Over Crimes on Board Air-
craft (The Hague, 1973}, p. 49.

46. Profegsor B. Cheng, %“Crimes on Board aircraft",
current Legal Problems, Vol. 12, 1959, pp. 18l.82.

47. For dztails see Chapter Iil.
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the state, breach of flight rules, and the exercise of the
jurisdiction was made necesgsary for the pé:formanca of
obligations under multilateral agreemants.4e This mixed

jurisdictidn has long been regarded as the best solution.

While the Convention does not require mandatory
extradition or punishment of hijackers, it does recognize
several categories of possible state responses to seizures.
Rather than allowing universal jurisdiction, the Convention
calls for universal coercive measures to be taken against
hijackers by the signatory states. There were certain
other drawhacks of the Convention. The aircraft used in
the air services of a state but registered in a foreign
state were not cowered by the Convention. Since fagis~
tration and nationality are the attributes of states only,
can an international organisgation register an aircraft?
What law will be applicable and who has jurisdiction over

offences and actg committed on board such aircraft?

The Hague Convention for the Suppression of Unlawful
seizure of aircraft 197149,_tr1ed to provide a reasonably
adequate framework for the exercise of jurisdiction with

- obligation of extradition or rendition according to the

48.  Carg N. Horlick, *The Developing Law of Air Hijack-

ing*, Harvard International Lgw Journal, Vol. 12,
1971, No. 1‘ j+ 2 35. ‘ :

49. See Chapter 111 for details.
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existence of an extrac‘l_ition’ treaty. Under this Convention
(aArticle 4), three states possess concurrent jurisdicﬁion
over an alleged offender: first, when the offence is
committed on board an aircraft registered in that state
(Article 4(11)(a)); second when the aircraft on board which
the of.f_enca is committed lands in its territory with the
alleged offender still on board; (Article 4(I1)(b)): third,
when t';hs offence is committed on board an aircraft leasedv
without crew to the lessee who has his principal place of
businesgs, or, if the lesgsee has no such place of business,
his permanent residence, in that state (article 4(i)(c)).
Jurisdiction of the state of registration is concurrent
with that of other states described in the article and in
no way preempts their jurisdiction, though many of the
delegates maintained that the state of registration should

have primary jurisdiction.

The provisions enumerated in Aarticle 4(2) a.nd_
Article 7 empower a stste to exercise jurisdiction over an
alleged hijacker no matter how or when he enters that country
and regardlesgss of nat ;onality. No connecticn between the
state and the hijacker need be established other than his
presence within its boundaries and the state's refusal to

axtradite him.

The position remains substantially the same in

the Montreal Convention for the Suppression of Unlawful
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acts against the safety of civil aviation, 197150, which
was aimed at including other criminal offences on board
ailrcraft. Article 5(1)(a) reaffirmsg and codifies the
traditional jurisdictional basis of territoriality. This
Convention adopted more or less all the prévisions of the
Hague Convention concerning jurisdiction. Like the Hague
Convention, the Montreal Convention does not provide a

gystem of priorities in the exercise of jurisdiction.

Practical considerations pose problems for assuring
the punishment of convicted hijackers though éccepted as
an international obligation. A state may refuse to punish
even hijackers motivated solely by personal reasons, (as
against political considerations), simply to avoid doing

"anything considered desirable by a state with which it ia
on unfriendly termg. Another question that needs to be
considered is the possibility of the general acceptance by
states of submission of such disputes to international
Jurisdiction, including the possibility of the jurisdiction
of an international tribunal. On the ,basié of an analysis
of varioug cases in different parts of the world an attempt
is made in the study to assess the trends of the develop.
ments in the law relating to hijacking.

50.  See Chapter III for details. -
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plan of Work | o

'as far as the scheme of present study is concerned,
first of all cuétomaty intermational law has been discussed
and analysed. Sometimes hijacking is déécribe& as “aerial
piracy®. To remove any doubts, about the aiffezence between
hijacking and piracy a thorough analysis is made of the
difference between the two crimes. The textual analysis
of the concept of sovereignty, the territorial and the
extra.territorial application of nationalﬁlaws etc. is
the subject matter of Chapter II of this study. The dis-
cugsion in thisg chapter is made 1n,hiatézica; perspective
bacause it helps in demonstrating the development of the

law.

Chapter 111 is dewoted to the study of three main
Conventions on the subject, i.e., the Tokyo Convention of
1963, the Hague Convention of 1970, and the Montreal Con-
vention of 1971. A critical analysis of the éffarts by the

International Law associztion also formg a part of this

In Chapter IV an effort is made to bring out the
lacunaé,in the jurisdictional provision of these Conwventions.
The provisions relating to extrédition and the lack of system
of sanction have been discussed in the chaptet.

The last chapter is a recapitulation of various

aspects of the problem and our suggesticns and recommendations.



Chapter 11

JURISDICTION OF STATES UNDER CUSTOMARY
ANTERNATIONAL L.AW

Soon after the aircraft was invented, lawyeré began
considering the problem of jurisdiction over crimes cammitted
on board an aircraft and the question as to which law would
be applicable. Aas early as in 1902, the French jurist P.
Fauchille, one of the pioneer in air law, discussed the _
dquest ion as to which state was competent to exercise juris.
diction over offences and other acts committed on board an
aircraft in £flight. The cmestioh was also considered by
international bodies during the various stages of dewelop.
ment of civil aviation, even while the aircraft was still
in its early stages of development. It has been rightly
saild that, "there are very few subjects connected with the
law of the air on which lawyers have written so much or
which they have discussed so often at international con..

ferences as c¢rimes on aixcraft".l

Since there was no concept of hijacking or the other
crimes on board an aircraft prior to 1930, the traditional
customary international law dealt with piracy on the seé

and conferred upon states the extraordinary jurisdiction to

1. Sir Richard Wilberforce, *Crimes in Aircraft®,

Journal of the Roygl aAeronautical Society, Vol. 67,
March 1963‘ po 1750
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prosecute and punish sea pirates. Due to the resemblance
of both the crimes, the rules and regulations applicable to
piracy in international law have a direct bearing on the

¢rimes committed on beoard an aircraft.

Some jurists recommended the term reerial piracy'
for the crime of hijacking. But it is admittedly inaccurate. 2
Various otherv terms were also used for this crime, like
"aerial hijacking®, “unlawful seizure of aircraft*® and
»gky jacking®. There was no law and no clear rule as to
which state should exercise jurisdictian to prosscute and
punish the “gky-pirates®. But there was a atrong feeling
that hijacking is a crime against all nations and that.the
rules which were applicabla to piracy should also be appli-
cable to the gradually emerging concept of hijacking.
However, the customary concept of pix:aty Jdure gent;
has certain limitations when applied to hijacking. It must
be remembered that a pirate ship never claims allegiance
with any natibn‘. and in most cases piracy is committed

to satisfy personal ends of the ‘pirates_. another factor

2. Baward McWhinney, The Illegal Diversion of Aircraft
and_Jinternational Law (Leyden, 1975), p. 5.

3. *Jure gentium® is a Latin term referring to a law
which is common to all nations. See, Charlesg G.

Penwick, International Law (New York, 1948), 3rd
edﬂ., ppo 47»48.

4. Marjorie M. Whiteman, Digest of International Law,
Vol. 4 (Wash:lngtcn D.C., 1965), pp. 648-66.



25

which should also be kept in mind while discussing the
resemblance of both tﬁe crﬁnes is that, the act of piracy
violates intemational customary law only when it 13
"committed m a place not with:.n the territorial jurisdiction
of any st;ate".s Moreover, piracy itself is neither a

crime against the law of nations nor is t.hére any universal

institution to pxosecuté and punish the pirates.

In 1972, President Mr. Richard Nixon of United
States firmly asgerted that -

*piracy is not a new challenga for the community
of nations. Most countries, including the United
States, found effective measures of dealing with
piracy on the high seas a century ago. We can
and we will deal effectively with pirary in the
skies today*. (6)

i1f the President is right in the abowe assertion, customary
internaticnal law relating to piracy must give us & frame.

work to assesgs the legal procblem of hijacking.

Evolution of Piracy Lawsg

Internstional law is ae_veloped as a “code of conduct®
using treaties, conventions and diplcmatic agreements to
govern the relations between the nationg. But it also

directs itself to the practices of individuals whose actions

S. Draft Convention on Piracy, with Comments", The

American Journal of Interngtional Law, Vol. 26,
1932' pi 760’

6. Richard M. Nixon, "U.S. Position on air Hijacking",
Public Information (Washington, D.C., 1972), series
P 025' p. 3‘
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violate the *very essence of international goodwiil“ and
»frustrate the efforts of the nations and their citizens®
to live in peace and harmony.7 One category of such indi.

viduals who violate international law is sea pirates.

Piracy is defined as aﬁ unauthorised act of violence
against persons or goods committed on the open sea either
by a private vessel against another wssel or hy the muti.
nous crew or passengers against their bwn[vaésel.a In
order to constitute piracy jurs gentium, the act of violence
must be sufficient in degree, e.c. robbery, destruction
by fire, or other forcible depradationg, such as grave
injury to persons or property; it should be éammitted on
the high seas as opposed to acts committed within the

territorial juriédiction of any state:

*The offenders at the time of the commission of
the act, should be in fact free from lawful
authority or should have made themselves so by
their acts, or ag Sir L. Jenkins says, ... out
of the protection of all laws and privileges
+ess Jn short, they must be in the predicament
of outlaws". (9)

The customary international law which is formulated

by conssnsus amongst states over a long period of time treats

7. - Hersch Lauterprécht. "position of Individuals in

iInternational Law®, ZIransactions of Grotius Society,
Vol. 29, Pe 4. :

8. Whiteman, n.'4. p- 649.

9. Henry Wheaton, *"Blements of International Law",
ed., George G. Wilson (Oxford, 1936}, p. 269.
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pirates as common enemies of all mankind. The high seas

. are beliewod to be the common domain of all mankind and,
therefore, a uniwersal Jurisdiction was proclaimed over the
offence of piracy committed on high seas. Wheaton in his
book describes the generally accepted principle as follows -

It is true that a pirate jure gentium can be
-seized and tried by any nation, irrespective

of his national character or of that of the
vessel on board which, against which, or £rom
which the act was done. The reason of this
must be, that the act is one over which all
nations have equal jurisdiction. This can
result only from the fact, that it is committed
where all have a common, and no nation an exclu.
sive jurisdiction i.e. upon the high seas; and
if on board ship, and of her own crew, then the
ship must be one in which no national -authority
reigng. The criminal may have committed but one
crime, and intended but one, and that against a
vessel of a particular nation; yet, if done on
the high seas ... he may be seized and tried

by any nation. (10)

The most important question arises about the interests
of the states to prosecute the guilty. Wwhat happens if
the pirates remain inside the territorial waters of a state
and come out occasionaily to pursue their piratical acti.
viiies? Another question is whether a state surrenders
its wested interest to protect and punigh its national
on board a ship. Paul Stiel, a late nineteenth century
author strongly recommends that “Piracy is not a special
ground or criminal judicial jurisdiction under the law of

10. Ibido, Pe l63.
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nations*.1} a jurisdiction can be acquired on the basis
of passive protective personality principle. 1In this
principle a state claims jurisdiction over a foreigner for
injuries inflicted to the state’'s nationa;ls.lz_ The juris-
diction is acquired on the basis that the foreigners'
activities are deemed injurious to the interests of the
state.13 But while exercising this sort of jurisdiction,
a gtate cannot enter into anothér statets territory to
capture the criminals. It has to honour the territorial
integrity of other states. Only if thei:e is saome treaty
between two states to this effect it can request the return
of the criminals on the basis of raciprocity.“ Backett
further writes that .

It is now a generally recognised and accepted
rule of international law that a state possess
the right of trying and punisghing aliens for
all infractions of its penal laws committed in-
side its territory. The question is whether it
has a full extent of jurisdiction over them.
There is certainly a recognized right (and it
is sometim2s said an international duty) to
punish alieng for the crime of piracy on the

11.  paul Stiel, Der Tatbestgnd der Piraterig, cited
: in Joseph Bingham, “Harvard Research on Piracy®,

American Journal of Intemgtimal Law, Vol. 26,
1932, p. 761.

12. $.S8. Lotus Case, Permanent Court of International
Justice, Series a, no. 10, 1927.

13. A detailed discussion is given at the end of this
chapter.

14. W.B. Backet, "The Exercise of Criminal Jurisdiction

over Foreigners®, Britigh Yearbook of International
L‘ﬁ!f_, 1925‘ PP 44-60. : '
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high sea, which is unaffected by the nationa-
lity of the ghip on which they are sailing. (15}

Though piracy on the high seas constituted a grave
threat to international shipping and commerce, there are no
recorded instances, prior to Harvard Draft Canantién on
piracy in 1932, of any attempt to codify laws of piracy.
Barly bilateral agreements concerning piracy were related
solely to the elimination of the aAfrican slawe trade. The
documents of slave trading as an heinous act of piracy
received international concurrence in the Treaties of Paris,
Kiel and Gﬁent in 1814, declaration of 1815 Congress of
Vienna and an addendum to the treaty‘of>peace concluded

in Paris on February 8, 1815.

Further support of the aboiition of African slave
trade was seen through multilateral treaties between Great
Britain, Spain and Portugal between 1815 and 1817 and an
agreement with Brazil in 1826.1° Great Britain, Russia
and austria agreed to prohibit the slawe trade as a pirati-
cal act in the Treaty of 1841 and conceded a mutual right
to search flag vessels of their respective nations suspected
of violating the conventinn.l7

15; . midt, Pe 50.
16. Henry Wheaton, n. 9, p. 165.
17.  Ibid.
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Consedquently, in the pre.twentieth c‘éntury, the slave
trade rather than piracy as plunder on the high seas,
received international attention through the promulgation
of bilateral and multilateral agreements denoting it as a
crime against the law of nations.

Efforts of the League of Nations to codify the law
concerning piracy could not be fruitful. Thereafter, Harvard
Research in Internaticnal Law took initiatives to codify it.
The Harvard Research on Piracyla embodies a most comprenehsive
expression of customary law of piracy. It also provides the
first reference to aircraft piracy as logical extensions
from the high seas to high skies; The draft was modernized
to the extent that no where we £ind the place for the
expressions like piracy “jure gentium® or hostes humani
generig". It formmulated a clear functional rule of common
territorial jurisdiction. 19

The Harvard Research Draft deals with three distinc.
tive areas of piracy - (i) problem of the definition; (ii)
assertion that the piracy is crime against the law of nations,
and (1ii) the common jurisdiction of states to prosecute
and punish the pirates. We are not concerned here with the

previous two, only the third one is relevant for our purpose.

i8. Harvard Research in International Law, “"Draft Con-.
vention on Piracy, with Comments®, american Journal
of Internationgzl Law, Vol. 26, 1932, p. 764.

19. Comments, ibid., p. 759.
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The meaning of the terms "jurisdiction® and *“terri. -
torial jurisdiction* are fpund in article 1, sections 1
and 2 respectiwely of. the Harvard Draft.20 article 2 of
the Harvard Researchvnraft proclaims the universal juris-
diction over the crime. It says that ®"every state has
jurisdiction to prevent piracy and to seize and punish
persons and to seize and dispose of property because of
piracy. This jurisdiction is defined and limited by this
Convention. While jurisdiction in international law
concerns *the legal governmental power and right as limited
by the law of nations*?l, territorial jurisdiction is
said in article 1 to include a state's jurigdiction “over

20. Articles 1 and % of the Harvard Research Draft -
Article 1

As the temms are used in this Convention:

1. The term “jurisdictior means the jurisdiction
of a state under international law as distin-
guished from municipal law.

2. The temm "territorial jurisdiction® means the
Jurisdiction of a state under intermational law
over its land, its territorisl waters and air
above its land and territorial waters. The term
does not include the jurisdiction of a state
ower its ships outside the territory.

3. The term “"territorial sea™ means that part of
of the sea which is included in ths territorial
waters of a state.

4. The term *high gea" means that part of the sea
which is not included in the territorial waters
of any state.

5. The term *ghip* means any water craft or air
craft of whatever size. :

21. Lassa Oppenheim, International Law, A Treatise, ed.,
Hersh Lauterpacht (London, 1947), p. 458.
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its land, its territorial waters and the air abowve its land
and terr:_l.torial waters. The term does not mclude the
jurisdiction of a state over its ships outside its terri-

tory*“. 22

But the Harvard Draft does not reflect the traditional
view of jurisdiction over piracy, the reason may be that
the modernization of ocean shipping and transportatiom,
coupled with increased use of commercial air travel, neces-
sitated a zevisimiist approach to jurisdictional delineations
under the law of nations.23 A thorough perusal of the Draft
shows that the common ju:isdicticn grant.edv to all nations
under international law provided a special ground for the
" apprehension, prosecution and punishment of pirates on the
high seas. It extends rather than limits the ordinary
well.known state jurisdiction over persons and territory.
Thus, the Draft acknowledged the unilateral J.egitim%:cy of
a nation-state to seize and prosecute those persons accused
of a piratical act, and in doing so reaffirmed the equal
common Jur.isdict-ion of all nations.

Incidents of Aerial Piracy (1930.-58) and
Geneva Convention on the Hich Seas (1958)

The first ever incidence of aircraft seizure took

22. Article 1, section 2, n. 20.

23. Jacob M. Denaro, “In flight crimes, The Tokyo Con-
vention and FPederal Judicial Jurisdiction®, Journal

of Air Law and Commerce, Vol. 35, 1969, ppe. 171.203.
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place in 1930 when unsuccessful revolutionaries seized “
control of an aircraft in Peru in an attempt to flea that
country. The gecond incident occurred after sesventeen years,
this time to escape from a communist countr:y. In the period
from February 1968 to September 1969, there were more
successful acts of aircraft hijacking than there had been
during the px.?evious twenty yesrs. Reports fox." scme 121
céinpleted hijackings ‘have been -f_cuna for the period from
January 1948 through the beginning of September 1969.24%
While an upsurge in hijacking is evident in the periods
1948-1950 (seventeen instances) and 1958.1962 (seventeen
instances), the figures for the period between February

1968 to the first week of September 1969 are remarkable.

in 1968 there were thirty succesgsful hijackings of aircraft.
‘In the first 33 weeks Of 1969 there were forty-six success.
ful hijackings.23

On the basis of ﬁhe Harvard Draft it can be argued
that an aircraft seizure always involwves robbery of the
aircraft and threat of violence, _Bui: such attempts usually

begin and terminate within the territorial jurisdiction of

24. Alona B. Evang, “aircraft Hijacking: its Causes and

Care®™, american Journal of Iinternational Law,
Vol. 63, 1969, p. 697.

25. Ibid., pp. 697-98. The period 1948.50 was marked
by political disturbance in Czechoslovakia and
China: 1958-1962 was the period in which the Castro
regime came into power and consolidated its authority
in Cuba. There is no single explanation for the
figureg for 1968-69,
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some state, thus placing the incidents cutside the suggested
guidelines of Harvard Draft.20 In short, while the Harvard
Draft did recognize that in future the piracy like acts

might be committed in the air, it did not provide any workable
solut ién for them.

The Geneva Convention on the High Seas of 1958 makes
it quite clear that the laws relating to piracy on the
*high seas"™ are also applicable to the piracy on the *high
skies". Aarticles 14.22 specifica,lily deal with piracy,
whether committed by ships or aircraft.?’  gsami shuz-abe:
writes that in order té discern whether hijacking of air-
craft amounts to piracy as defined by Geneva Convention |
on the High Seas of 1958, it is necessary to compare it
with piracy under the regime of that Convention. 28 Aiticle
15 of the Geneva Convention 1958 defines piracy consisting |
of the following acts. |

1. aAny illegal acts of violence, detention or any act
| of depradation, committed for private ends by the

crew or the passengers of a private ship or a private

26. Nancy Douglas Joyner, aerial aijg_qg ing as an_ Inter.
_x_xat;;cnal c rimg (Leiden, 1974), Pe g5,

27. Arthur H. Dean, *The Geneva Conference on the Law.
of the Sea: What was accomplished®, american
Journal of International Law, 52, 1958, p. 608.

28, sami Shubber, - *1Is Hijacking of aircraft piracy in

International Law®, British Yearbook of Internstional
Law. 43, 1968-.69, Pe 194.
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aircraft, and directed:

(a) On the high seas, against another ship or
aircraft, or agalnst persons or property on board
such ship or aircraft.

(b} Against a ship, aircraft, persons or property
in a place outside the jurisdiction of any state.

2. - any act of voluntary participation in the operation
of a ship or of an aircraft with knowledge of facts
making it a pirate ship‘or aircraft.

3. Any act of inciting or of intentionally facilitating
an act described in sub-paragraph 1 or sub-paragraph

2 of this article.

It ie to be noted that the def;niticn emphasises on
tha following factors - (i) the enumeration of illegal acts
of violence shall be determined by municipal state law;
(ii) that the pirates be motivated by private as opposed
to politicalvenda; (iii) that the act of piracy involve
actieg from one ghip tov'another ship and from one aircraft
to another; (iv) that the acts of violenc;e,, detention, or
depradation take place outside the jurisdiction of any
29

state. The duty of the state to suppress the act of

piracy (Article 14} is further enhanced by article 19 which

29. Haro F. Van Panhuys, “Aircraft Hijacking and Inter.

national Law™, Columbia Journal of Transnational Law,
Vol. 9' 1970' P 5.



reaff irms the universal principle by which the state may
extend their jurisdiction to apprehend and punish the pirates
whose arena for such criminal activities has been the high
seas or high skies.

It must be noted that in most cases the hijacking
is committed for political as against private ends.3% In
several cases it is very difficult to ascertain whether
the act was done to meet private ends or to fulfil some
public ends.®} The second factor, which distinguishes
aircraft hijacking from‘p_iracy is that in the latter case
the illegal violence and detention must be directed against
ancther ship on the higl‘i gea. But in the case of hijacking
the crime is committed on board an aircraft whereewver it
may l:ua.‘B‘2 Howevér, it may be noted here that under general
international law, it has not been essential that piracy

be directed against another vessel c:nly-33

30. The political motive was involved in 64.4% of cases
of hijacking according to a report by INTRPOL;
ICAO Doc. 8877-LC/161, p. 132.

31, Johnson, *Piracy in Modern International Law®,

Transactions of the th;us s::ciet_:_z Vol. 43, 1957,
pp. 76-78.

32. The question of the applicability of the Geneva
Convention arose in the incident of Santa Maria
(1961) when a group of persons aboard the ghip seized
a Portuguese liner *Santa Maria*. There was great
‘deal of controversy amongst the jurists about the
appiicability of the Conwvention as the act was not
directed against another ship.

33. Oppenheim, *International Law", 8th edﬂ., Vol. 1,
Pe 609.
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As mentioned earlier, the Geneva Convention recognizes
an extension of piracy on the high geas to piracy in the
high skies. However, the legal mgiedients of piracy are
not directly related to the aircraft. & clear distinction
between aerial hijacking and air piracy must be drawn. The
distinctive elements of air piracy are : illegal acts of
violence, detention or any act of depredation committed -
(1) for private endg, (ii) by the crew or passengers of a
private aircraft againsgt another, and (iii) on the high
seas or in a place outside the jurisdiction of any state.
Whereas unlawful seizure of aircraft or hijacking requires
the following essential elements - (1) person on board an
aircraft, (ii) unlawfully committing againgt the same
aircraft an act of interference, seizure of other wrongful
exercise of control, and (iii) while the ajrcraft is in
£light 34

The_Concept of Sovereionty in the air
and itg Relevance to International Law

The foundation of international law rests upon the
general principle that the states occupy a specified geo-

graphical area. Within that limited area states are said

to possess "soveraignty".ss i.e. "supreme authority over

34. S.K. agarwala, Adrcraft Hijacking and International
Law (Bombay, 1973), p. 77.

35. The word “sowvereignty® was used in France for an autho-
rity, political or otherwise, which had no authority
above itgelf. The word “sovereign® is derived from
the late Latin *superanus*. For details sse Oppeheim,
International Law - A Treatise, ed. by Lauterpacht
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territory and nationals".'gﬁ In the early considerations
of intemational law governing aircraft and aviation,
probably the most discussed question was whether state has

the sowereignty over the airspace above its territory.

A draft Convention on the regulétion of aerial navi-.
gation was sulbmitted to ths Ingtitute of International Law
in 1902, in which two theories of the sovereignty over air
space ware propounded, viz., the theory of complete freedom
of the air énd the theory of sovereignty of states over the
air space above their territories. 37  1he Institute accepted
a proposal that the ideasg be combined to éllow the fzéedom
of the air subject to the right of self defence.?s Barlier
in 1901, the French jurist Fauchille proclaimed the view
of the complete freedom of the air on the analogy of
Grotius' doctrine of the fréedom of the seas.’? Fauchille
based his theory on the assumption that it was impossible
for a state to control the air space abowe the lewel up to
which a building can be e:ec*;ed.‘o Prior to 19th century

36. James IQ. Brierly, The Lew of the Nationg, 4th edn.,
OXford, 1949, Pe 142.

3a7. Honig, leqgal status of the aircraft (The Hague,
1956], ppa 10-.12.

38' midﬂ_o p‘ 100

39. Hazeltine, The Law of the air (London, 1911),
p. 45. )

40. Hgnig‘ Ne 37' Pe 100
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whosoever supported the concept of sowereignty in the air
space, supported it in the basis of the ability of the
subjacant state to have effective control over this and

not otherwias.41

Over the high seas, it was generally admitted that
the air space was free. But with regard to the air space
over land, including intermmal and territorial waters, we

may reduca the above discussion to three theories. 42

1. That the air is free, subject only to the rights of
states required in the interxests of their gelf.
preservation. This theory is mainly based on the
argument advanced by Fauchille that the air is
incapable of appropriation because it cannot be
actually occupied. But sovereignty does not imply
continuous presence. = "A st.ate can exercise sovereignty
over a huge degert, or the summit of an uninhabitable
mountain, if it is in de facto control and is in a
position to suppress internal disordsr and repel
external attack. In that sense a state does control

the air space above it".‘s

41. J.C. Cooper, ©®High altitude Flight and National

Sovereignty*, International Law Quarterly, dJuly 1951,
ppo 411»18.

42. Armold Duncan Mcnair, The Law of the aAir (Londen, 1953},
ppe 6-8. and also see Hazeltine, n. 39 for a scholarly
discugsion on the controversy.

43. Mcnair‘ Ibid’, Pe Te
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2. The second theory was based upon the analogy of the
maritime belt of territorial waters. There is a
lower zone of territorial air space and a higher
and unlimited zone of free air space over the land
and watersg of each state.

3. The third theory was that a state has complete sowereignty
in its whole air space to an unlimited height.

As we have gaid asbowe, thé principle of sovereignty
over the air snace is usually regerded as a corollary of
the theory that the alr space abowe the territory of a
state is integral part of that territory. This view is
aupported by a number of writets.44 | buring world War I,
states acted upon the agsumption that they had complete
sovereignty and jurisdictiononer‘gheir air spaee.45
Article 1 of the International Convention for the regu-
lation of aerial navigation 1919 (?he paris Convention)

endorsed the same viaw.46

44. Kuhn, "The Beginning of an aerial Law®, american
: Journal of Internstional Law, Vol. 4, 1910, p. 109;
and Hergey, ®The International Law of the aerial
Space®, gmerican Journgl of International Law,
veol. 6. 1912, Do agl. :

45. J.M. Spaight, Air power and War Rightg (London, 1947),
pp. 420 ff. ' |

46. Article 1 of the International Convention for the
Ragulation of aerisl Navigation of 1919 (The Paris
Convention): *The High Contracting Parties recognize
that every power has complete and exclusive sovereignty
ovar the air space abowe 1itg territory. For the purpose
‘of the present Convention the territory of a state
shall be understood as including ths national terri.

.
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The theory of the sovereignty over the air space is
thus established. The question ofilibexty.of passage through
air space was Gealt with immediately after the sovereignty
over the air space had been affirmed. Sowvereignty is not
absolute but can he restricted by treaty provisions.47 it
should be noted that there is a practice, deweloping amoﬁg
the nations to relax their sovwereignty rights in fawour of
civil aviation.%8

The Intemsztional Civil aviation Conference held in
Chicago in 1944 recognised the ccmplete and exclusive
sovereignty of stztes in regard to the air spece abowve their
territory. Article 1 of the Chicago Convention is almost
identical to article 1 of the Paris Convention.

Not onily ower the air space of land territory.'hut
also over the air space of the territorial and internsl

- waters of the state, a state has sovereign jurisdiction.

Eootnote 46 Cont'd...

tory, both that of the Mother country and of the colo-
nies and the territorial waters adjacent thereto®.

The Pan amarican asronautics Federation 1926, Scandi-
navian Air Conference of 1918 and the Air &avigation
Conference of 1910 also pronounced in favour of the
sowereignty principle. .

47. article 2 of the paris Convenion 1919 provides for
innocent passage.

48. In Corfu Channel {Merit) case {1949}, a liberal
attitude was taken by Judge Azewedo towards the civil
aircrafts. He said.that as regards military aircrafts,
a state can make regulations as it deams f£it but a
*tendency® according to the learned Judge exists to
pemit the free pagsage of civil aircrafts.
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article 2 of the United Nations Convention on Law of the

Sea, 1983, reads as follaws.49

Article - Legal status of territorial sea, of the
air space over the territorial sea and of ata bed
and sub.soil:

1. The sovereignty of the coastal state extends,
beyond its land territory and internal waters
and in the case of an archipelagic state, its
archipelagic watersg, to an adjacent belt of sea,
described as the territorial sea.

2. This sowvereignty extends to the air space over
the territorial sea as well as to its bed and

On the basis of the ewolutionary procegs outlined |

above, the principle of sowreignty and an exclusive juris-
diction of each staute over the air space abowe its territory
is firmly anchored in internationai air law. Just as
sovereignty extends over the territorial waters, the
scvereignty of a state extends to territorial air space.

The air space abowe the high sscas is free.

« Nationality of the aircraft

The question of the nationality of aircraft has been
discussed at considersble length since the beginning of
this century. The ilssue of the nationality is of immenge

value, both in case of an aircraft as wall as a ship. The

49. Law of the sSea; Official Text of the United Nations
Convent jon on Law of the Sea with annexes and Index
{(United Nations, 1983), p. 3.
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international practice of states. recognizes that a state
of which a ghip is a National by virtue of this fact alone
gaing a certain legislative, administrative and judicial

- Jurisdiction over the vessel on both the international and
domestic levels that no other state can challenge. 50 qhere
are two o;apésmg views on the subject, viz., the view of
those who fawour the analogy with ships. and the view of
those who want to have aircraft _treat.éd in the same way as
motor cars etc. Supporters of the first view hold that
there must be a special relationship bétween the aircraft
and its country of origin, expresgsed by conferring on the
aircraft the nationality of that country. The supporters
of the latter view consider it sufficient if the aircraft
can be identified by a certain distinctive mark. It should
be noted here that in case of a ship it is commonly recog.
nised practice that the flag of the ship's nationality is
flown as a symbol of her nationalitﬁy. But it is only a
grhﬁa facie and not a conclusive evi&snce.51 The right
to £ly a given flag is governed not by international law,
but by municipal law and the regulations of the state whose
flag is flown. The state, whose flag the ship is flying,

50.,. Whitman' Ne 8, VOlo 9, Pe 3.
51. mid.., P 5.
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must provide the documents to that effect.>2

Although Fauchille adwvocated free air theory, he
acknovwledged that: the states doncemed ought t{o have certain
rights of self-preservation.‘ Thué. he himséif made 'a dié..
tinction between a national and a foréign aircraft. In
1908 Daus declared that *an aircraft £lying above the high
seas must be regarded as part of the territory of its country
of origin'.53 In the gsame year Kuhn expressed the view
that it might be advisable to introduce government super-
vision of aircraft which would entail the registration of
all aircrafts, as well as the granting of a nationality,
which would be symbolized in the flag it would carry.s‘

52, Article 91 of the 111 United Nations Convention on
the law of the sea:

Nationality of Shing

1. Every state shall fix the conditions for the
grant of its nationality to ships for the regis.
tration of ships in its territory, snd for the
right to £ly its flag. Ships have the nationality
of the state whoge flag they are entitled to fly.
There mugt exist a genuine link between the
state and the ghip.

2. Every state shall issue to ships to which it has
granted the right to fly its flag documents to

53. Daus, "Die Luftschiffahrt in Staats und Volkerrechtlicher
Minsicht, 1908, p. 6 as quoted by J.P. Honing, The

Legal Statug of Aircraft (The Hague, 1956), p. 42.
54. A.K. Kuhn, "aerial Navigation in Its relation to

International Law*®, grocee.dinﬁg of American kolitical
Science Agsocdiation, Sth annual Meeting, 1908, p. 85.
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Fauchille in his report to the Institute of Inter-
national Law suggested that every .a:lrcraft should have a
nationslity. In the draft for an international air agreement
drawn up at the International Air Navigation cénferanoa held
at paris in 1910, the very first chaptar wag devoted to the
nationallity and registration of an aircraft. Jarticle 6 of
the Paris Convention of 1919 and article 17 of the Chicago
Convention of 1944 also recognized the principle of natio-
nality of the aircraft.,ss - The registration and the
nationality of the aircraft not only provide the jurisdiction
to the state of registration but they also ensure that
whereever such aircraft may be, it shall comply with the
rules and regulations relatjng'to the flight and maneuver
of aircraft there in force. 56

Criminal Jurisdiction Over Aircraft

~ According to article 1 of the Chicago Convention,
1944, a state has jurisdiction to prosecute and punish
crimes and offences committed on board ajircraft within the
area of its sowereignty, which aléo includeg the air gpace
asbove its territory. But in most of the cages the states

refrain themselves from exercising the jurisdiction if

55. Article 6 of the International Convention for the
_ Regulation of Aerial Navigation 1919 (the Parig Con-
vantion) and article 12 of the Convention of Inter.
national civil Aviation of 1944 (Chicago Convention).

56. Article 12 of Chicago Convention of 1944.
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their interests are not harmed, or when the aircraft is
flying over the high seag when the crime is committed on
board. In the United States vs. Cordova, a U.S. court
declared that it did not have jurisdiction to punigh the
offences since the offence was committed over the high seas.

Later this lacuna was rectified by passing a legislation.

As a general rule the sgtates declare f.heir criminal
law appliéable to persons who commit a crime on board
vegsels carrying their national flag. In 2 number of cases
the states exercise jurisdiction although the aircraft
carrying their flag is located in or over the territory of
another state, Aaccording to the rules of _Mtematﬁoné; law,
a state has jurisdiction over offences committed by aliens
abroad their ships when such an offence is also punishable
 4n the country where it is committed. _57 _Thus a state has
two typee of jurisdiction ower its éir gpace i.e. territorial

and extra-tarritorial.

Territorial Jurisdiction

A state has complete and exclusive jurisdiction within
its territory and this is the cardinal rule of international
customary law. A state has jurisdiction over any crime
committed on its territory within the territorial waters

57. Honig, The Legal Statug of aircraft (The Hagus,
1956}, p. 138.
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and in itg air space. Thie is so irrespective of the
nationality of the aircraft. In other words, foreion air-
craft as well as national aircraft are governed by this
principle. Professor Jenninge put it in the following
vords. ‘
The first principle of jurisdiction is that in
general every state is competent to punisgh crimes
committed upon its territory. This rule reduires
no authority to support it; it is everywhere re.

garded as of primary importance and of fundamental
character. (58}

An_ important objection to the territorial jurisdiction
may be that in the course of flight the ajrcraft generally
passes through the jurisdiction of several states. For
example, Af an aircraft passes over Burope with a speed of
more than 406 kmeg. per hour, it is bound to attract the
Jurisdiction of more than one state and it will be wery
A4ff icult to determine which stéte was flown over at the
time of occurrence of the offence., _@part,fram the above.
mentioned objection to the territorial system, it may be
arguad that often the state above whose territory the
aircraft is flying has not the glightest interest in what
happens on board the aircraft and will, therefore, be
unconcernad with questions of the applicable law and
Jurisdiction.

5. Profegsor Jennings, ®“BExtra-territorial Jurisdiction
and the United Ststes anti-trust Laws®, Britigh
Yearbook of Intermmational Law, 1975, p. 148.
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Another problem which is worth considering is the
extent and type of the jurisdiction a state tﬁay exercise
within and without ité territory. 5o far as the type of
Jurisdiction is concerned, a state can lawfully exercise
its legislative, executive and judicial jurisdiction. It
can legislate for a situations, and if they materialize,
it can arrest the offenders and try. them_. A8 regards the
extent of jurisdiction, a state cannot exercise its exacutive
Jurisdiction in the territory of another state without the
latter's consent.9® For example, if while travelling on
an aircraft registered in state a, X stabs Y while the
aircraft still is in the air space of state A, and the
aircraft subgequently lands in state B, state a cénnot
‘gend a unit of its police force into the territory of
the latter in order to fetch X and bring him back to its
territory for trial., *There is general agreement that a
state may not, unless _by vermission, exercise its power

in a physical sense in the territory of another stat:e".éc

59. Judge Huber gaid in the palmas case (1928}, between
U.S. and the Netherlands, that territorial sovereignty
is the point of dsparture in gsttling most questions
that concern international relations : "Sovereignty
in the relations between states signifies independence.
Independsnce in regard to a portion of the globe is
the right to exercise therein, to the exclusion of
any other state, the function of a state®. Unijited

Hations Reworts of lInterpgtional arbitration awards,
Vol. 2' 1928' p0838. i

60. Profegscr Jennings, n. 58, pe. 149,



49

So it may be concluded that, within its boundaries includ.
ing territorial waters, the state of registration of an
aircraft has exclusive jurisdiction over crimes committed

on board an aircraft fiying therein. It is also true with
regard to the foreign aircraft £lying within the sgaid
boundaries. The bagis for assertion is the principle of
sovereignty under customary international law. Thus, the
state, which is not the state of registration of the aircraft,
can_also exercise jurisdiction on the basis of the principle

of sovereignty digcussed above.
xtra.Territorial Ju diction

Though it is true that in all systems of law

the principle of territorial character of crimi.

nal law 4s fundamental, it is equally true that

all or nearly all these systems of law extend

their actions to offences committed outside the

territory of the state which adopts them, and

they do so in ways which may vary from state to

state. (61)

Extra.territorial jurisdiction meang the extention

of the jurisdiction of a giwen state to conduct and acts
outsideits territory. States are entitled under intemational
law to make laws applicable to their nationals abroad, even

though they are in a foreign territory.

As early as in 1910, Fauchille was convinced that
unrestricted application of a single principle could not

6l. The S$.5. Lotus Case, PCIJ Series A.l0, 1927, p. 20.
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lead to a solution. In principle he agreed that the law
of the flag could be overridden by territorial law if the
acts in question affected the interests of the state flown
over. Fauchille thus abandoned the princip’le of complete
freedom of the air, which he originally adwocated. He made
provigions for the jnrisdiction of the state whose public

order and safety were threatened by the offences committed.

The Draft of the Paris Convention 1919 adopted the
system of territorial jurisdiction. Aaccording to it legal

relations between persons on board the aircraft were to be

govarned by the law of the flag.e‘?'_ Article 4 of the

Harvard Research Draft, stated that -

Al

A state has jurisdiction with respect to any

crime committed in whole or in part upon a private
ship or aircraft which has its national character.
This jurisdiction extends to -

(a) any participation outside its territoxy in a-
‘crime committed in whole or in part upon its
private ship. or aircraft; and

{(b) any attempt outside its territory to commit a
crime in whole or in part upon its private
ship or aircraft. (64;

Therefore, the state of regiatraticn of the aircraft

hasg, under international law, the competence to subject

62. HOning, n. 57, P 106.
63. Ibid., ppo 109-09:

64. article 4, A.J.XI.L., Vol. 29, 1935, sSupplement,
pp. 508-09~ .

62
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to :l’ti’_s laws crimes committed on board the aircraft bearing
its nationality while flying outside its territory. There
is no problem wﬁen the .offencev is committed over high seas
or over no man's land, but the problem atises when the
aircraft is lflying over the territory of another state.

It attracts the jurisdiction of two states, one of the

flag and that of the state flown over. In ﬂle cage of
conflict, howewver, the jurisdiction of territorial state
prevailgs. This is becauge, under international law, if
there is a conflict between the various foms of sowereignty,
territorial sowereignty overrides quasi-territorigl
sovereignty and personal sovereignty,; while quasi.territorial
sovereignty owerrides personal sovemigzty.‘ss

The exercise of jurisdiction on the part of naticnal
state of the aircraft v\will- be the manifestation of its
personal sovamignty.‘sﬁ Consequently, “any exercise of
exacutive jurisdiction on the part of the captain of an
aircraft in compliance wif.h national law.A such as the arrest
of a passenger, will be a vioiation of the sovereign rights
of the state £lown over~.%?

65. B. Chang, gGeneral Principles of Law as Applied
by iIntermational Courts and Tribunals (London, 1953),
pp. 138.39.

66. Ibidé,v P ig4.

67. Savarkar Case (1911), sScott. I Hague Report, p. 276.
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Now we come to the question of the extra-territorial
jurisdiction of the ststes which are not the state of the
registration of the aircraft:. International law empoﬁers
states to exercise jurisdiction over crimes committed by
its nationals outside its territory. This right can be
exaercised whether the offence hag been committed on the
territory of another state or in its air space. There are
four principles relsting to the exercise of extra terri-

" torial jurisdiction by a state of non-registration. |

1. The Nationality principle

Under customary internstional law a state has the
right to exercise jurisdiction over its nationals without
territorial limits, if the state's legitimate interests
are involved.ﬁa In S.8. Lotus'case, Judge Moore said
that "no one disputes the right of a stéte to subject its
citizens,ébnoad to the operations of its own penal laws,
4f it sees £it to do s0*.%? The Harvard Research also
provided for the jurisdiction of a state over any crime
committed by a *"natural person*, outside 1ts.territo:y who
was ﬁhe national of that state.’® Thig extra-territorial

8. Jenning, ®"Bxtra.territorial Jurisdiction and the
United States anti-Trust Laws", British Yearbook of
International Law, Vol. 33, 1957, p. 153. '

69. pCclJ Reports, &4-10, p. 92.

70. Aarticle 5(a)} of the Harvard Draft, amerjican Journgl
of International Law, Vol. 29, 1935, p. 519.
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jurisdiction is based on the personal sovereignty of every
state over its nationals. But as a matter of fact a state
cannot take executive acﬁ:lon against its nationals abroad
unless there is some treaty to that effect. The question
arises what would be the test of nationality? 1In this
connection we mugt consider the genuine linl; theory propounded
by the International Court of Jusgtice in Nottebohm case,

1953. The court said, "nationality is a legal bond having

as its basis a gocial fact of attachment, a genuine connec.
tion of existence, interests and sentiments*.’!

_Therefore, it may be concluded that under cugtomary
international law, a state has the jurisdiction over the
conduct of its nationals in foreign registered ai;.'craft
flying outside its territories.

2. The Principle of Passive Nationality

According to this principle, A state claims the
right topunisﬁ aliens for offences committed abroad to
the injury of their own naticnals® .72 1n 5.5. Lotus case,
judge Moore vigorously criticised this principle. Aaccording
to him this type of jurisdiction would create a panic.
*In this way an inhabitant of a great commercial city, in

which foreigners congregate, may in the course of an hour

71. 3.C.J. Reportsg, 1935, p. 53.
72. Jennings, n. 68, p. 154.
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unconsciously fall under the operation of a number of
foreign criminal codesg® .'73 A foreigner will have to submit:
to the territorial laws of that country; he cannot carry
his own laws for his protection. The Harvard Research

Draft, too did not apnrove it.
3. Principle of State Security

According to this principle, a state may exercise
extra-territorial jurisdiction over crimes of aliens directed
against its security, credit, political independence, or
territoriai mtegrity.74 article 7 of the Harvard Draft
provided .

A state has jurisdiction with respect to any

crime committed outside its territory by an

alien against the security, territorial inte-

grity or political independence of that state,
provided that the act or omission which consti-
tute the crime was not committed in exercise

of a liberty guaranteed the alien by the law
of the place where it was committed. (75)

According to this principle, if a national of state
Y, vhile traveliling in an ajrcraft registered in state D, |
in t_he,ai.r‘space of state Z, deals with counterfiet currency
of state N, the latter state also has the jurisdiction over
such an offence on the basis of gecurity principle.

73. 2:9:5‘.’.9' Regg;tg, &-10, 9. 92.
74. Jennings, n. 68, pp. 154.55.

75. See, american Journal of international Lsw,
Supplement, Voi. 29, 1935, p. 579.
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4. Unjversality Prinecivle

A state can exercise jurisdiction over certain offences
for the protection of the general interest of all the
nations} like in cases of piracy. We hawve already dis-
cugsed this in the beginning of the chapter.

It may be noted here that all.the statesg do not
have laws for the extra-territorial operation of their
Jurisdictionsg. ihe cases of cardova’® and R. Vs. Martin??
show the lack of jurisdiction of the United sStates courts.
English crimingl law also does not operate extra terri-
torielly.78 - *

The above discugsion reveals that customary inter-
national law prescribas an extraordinary jurisdiction to
prosecute and punish the pirates only. Since the concept
of hijacking or other crimes on board an aircraft is a
new concept, a proper and satisfactory answer about the
problem of state jurisdiction has not been given in tradi.
tional internstional law. This led to the emergence of a
new conventional law to give a relatively satisfactory
bagis of jurisdiction. The Tokyo Convention of 1963 tried
to provide a legal basis for the unification of the rules

76. See, 1950, United stastes aviation Reportg, p. l.
77. sSee, 1956, W.L.R., Vol. 2, p. 975.
78. Rq vs. Keyn ‘1876), 2 Bx. Do, Pe 160.
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on the jurisdiction owver crimes on board an aircraft.

The Hague Convention of 1970 specifically dealt with the
crime. of unlawful seizure of aircraft. The Montreal Con-
vention of 1971 also came oui: with its provisions regérding
other crimes like sabotage or placing of bomb on board
aircraft etc. A4ll this forms the theme of the following

chapter.



Chapter 11l

JUR TION Ul , NT1O! INTER~

A state can exercise jurisdiction over the crimes
committed on board aircraft on the basis of the principle
of nationality if the aircraft is registered in that state.
A state, which is not the state of the registrastion of the
aircraft, can also claim jurisdiction on the basis of terri-
torial sowereignty, actiwve or passive nationality, and on
the basis of its security. Customary intemgational law
provides for the jurisdiction of various states without
fixing the prioritiesg.

Preliminary Efforts by International

Realizing the importance or regulations on the igsue
of jurisdiction in aerial crimes, the International Law
Association dealt with the subject goon after the First
World Wwar. The aAviation Law Committee of the Int.ema£ ional
Law Association compiled a report which included a draft
for a set of regulations concerning jurisdiction in civil
and criminal matters over all persons carried in aircraft.
This draft was discussed during the 3lst conference of the
International Law Asgociation at Buenos Aires in 1922,1

1. Internat ional Law Association, Report of the Thirty-
first Conference, Buenos Aires, 1922, p. 21l. .
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and }it received further consideration during the 33rd
conference at Stockholm in 1924.2 It contained the follow-

ing provisions with ms;aedt to crimes and offences -

Article 2 |
A public airship which is above territory of a
foreign state remaing under the exclusive juris.

diction of the state of which it has the natio.
nality.

A private airship which is abowe the territory of a
foreign state is subject to the laws and jurisdiction of
such state only in the following cases:

(1) With regard to every breach of its laws for

the public safety and its military and fiscal
laws.

(2) In cases of a breach of its regulations concern-

ing air navigation.

(3) For all acts committed on board the airship and

having effect on the territory of the said state.

In all other respects a private airghip follows the laws
‘and jurisdiction of the state of the flag.

The general rule laid down in this draft is that the
law of the flag state of the aircraft is applicable to
crimes and offences committed on board an aircraft in all

cases where the interests of the state, flown ower, are not

2.  Ibid. Report of the Thirty-third Conference, Stock.
holm, 1924, p. 113.
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hamed.' On the other hand, if the interests of the state
flown over are harmed, then this state is entitled to

prosacute and punish the guilty.d

The draft prepared by the International Law Association
wag put aside in 1950 when professor Cooper prepared a ‘
report for the aAssociation on- t.ize subject. Pprofessor
Cooper prepared his draft in the light of Chicago Convention
which had already come into force in 1944. Cooper raisged
five questione about the jurisdiction. 1In the f£irst question
he asked: *should the Chicago Convention as now in éffect'
be accepted both in principle and terminology as the back.
ground for the propo;;ed new Convention on the respective
' conflicts and jurisdiction of the state of flag of the
aircraft and other stategz*? Secondly, whether the civil
and criminal jurisdiction should be dealt with together,
or should criminal jurisdiction be dealt with separately
and urgently? He himself felt that it was most important
to deal with criminal jurisdiction first.” The third
question he put fe\rwarﬁ was whether the' jurisdiction in
civil and state ghould be treated Qquauy.& Fourthly,
he asked whether the jurisdiction provided in the draft

3. J.r. Honig, Legal Status of Aircraft (The Hague, 1955),
Po 157» - : ’ ’ .

4.  Intemational Law assocliation, Report of the Forty-
fifth Conference, Lucerne, 1952, p. 1l4.

5. .Ibido‘ Pe 116‘
6. Ibid.
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Convention should be exclusive of all existing state
legislations. 7

‘

Finally, "What general rules of jurisdiction should
be provided as to civil aircraft in the draft Convention
in addition to existing national legislation as to crimes
committed on board?"® At its 45th conference at Lucerne
in September 1952, the International Law aAssociation decided
to give priority to the problem of criminal jurisdiction,
as recommended by cGope.;-.g We shall deal with the aboive
guestions raised by Ccoper and answers given by him in the
perspective of the Chicago Convention of 1944.

Jur%gdictggn Under cChicago Convention
of 1944 '

Convention on International Civil aAviation Chicago
1944 1is the main intemational agreement on the subject of
public international air law. It prescribesvtha termé and
conditions under which scheduled international services may
be operated in the airspace of states other than the states
of registry. It also establighes detailed conditions as
to the nationality of the aircraft, obligations of the
individual states to facilitate air navigation, and condi.
tions to be fulfilled with respect to aircrafts operating

7. Ibid., p. 117.
8. ibid.
99 Ibiﬂ.", po 109.
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internationally. Besides, the Conwention also created an
organisation, called International Civil Aviation Organi-
sation, for the regulstion of the Internatiocnal civil

aviation.

The Chicago Conwvention recognizes the complete and
exclusive sovereignty of each state ower the airspace abowe
its te:ritgry.lol Chapter II, entitled *Flight over Territory
of Contracting States", establishes basic agreement among the
contracting parties as to certsin rights of aircraft of one
state to operate in the airspace of other states. Article
11 of the Conwention provides for the territorial applicabi.
lity of the rules and regulations over the aircraft. It

reads as follows:

Subject to the provisions of this Convention,

the laws and regulations of a contracting state
relating to the admigsion to or departure f£rom

its territory of aircraft engagzd in international
air navigation, or to the operation and navigation
of such aircraft while within its territory shall
be apnlied to the aircraft of all contracting states
wit.hout distinction as to nationality, and shall be
complied with by such aircraftupon entering or
departing from or while within the territory of
that state.

article 12 of the Chicago Convention provides:

Bach contracting state undertakes to adopt measures
to insure that every aircraft £lying over or maneu.
vering within its territory and cthat every aircraft

10. HMarjorie M. Whiteman, Digest of International Law,
Vol. 9 (Washington, D.C., Department of State Publi.
cation, 1968), p. 352.



62

carrying its nationality mark, wherever such air.
craft may be, shall comply with the rules and
regulations relating to the flight and maneuver of
aircraft there in force. Rach contracting state
undertakes to keep its own regulationg in these
respects unifom, to the greatest possible extent,
with those established from time to time under the
Convention. Ower the high seas, the rules in force
shall be those established under this Convention.
Each contracting state undertakes to ensure the
prosecution of all persons violating the regula.
tions, applicable.

The plain reading of above mentioned provisions of
Chicago Convention shows that both the state of the registry
as well as the gtate in whose airspace the aircraft existsg
have the jurisdiction over the aircraft. They are required
to take measures that the aircraft shall comply with the
rules and regulstions of those states. It is baged on
the agsumption that not only for the purpose of the
criminal rules and regulations, this jurisdiction exists
also for the purpose of the civil rules and regulations.
According to Whiteman these provisions "place upon the
state of registry, as well as upon the aircraft operator,
~an obligation to assure compliance with the rules and »
ragulations of the state in the airspace of which the air.
craft is being Operated"._n This also means that the
regulations of the state in whoge airspace the aircraft is
flying has the preemption over the state of registry.

11, Ibido, P 366.



63

Under the terms of these articles both the states
are entitled to prosecute a breach of their air traffic rules
by any aircraft over their territory, besides being entitled
to pmsecuté a breach of the air traffic ruJ.‘ea of another
country by an aircraft carrying its flag.lz it is, of
course, contrary to the a\rticlg 2 of the draft prepared by
the International Law association. In thé draft only one
state, that is the state flown over, had the jurisdiction.
But under the Chicago Conwvention two states have jurisdiction.
That is why Cooper declared that the draft should be in
the conformity with the Chicago Convention. Two drafts -
ware submitted before the International Law Association
in this regard, one prepared by Cooper and another by
Meyor. Cooper proposed that the following principles
should be embodied in the draft C:::ymaveu‘t;:l:cm:3‘3

Article 1
The jurisdiction of a contracting state extends:

(a) to all aircrafts which bear its nationality
mark wherever such aircraft may be;

(b} to all aircrafts within its territozy, includ.
ing its airspace.

For the purpose of confexring jurisdiction in

case of a crime committed in the air space, such
crime may be deemed to have been committed in the
air gspace of any contracting state through which

12. Honig, Ne 3.‘ P 158.
13, Internat ional Law Association, n. 4, p. 116.
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the aircraft has passed, beginning with the last
departure of the aircraft preceding the crime until
the first landing thereafter.

aAccordingly Cooper's draft referred to a number of
Jurisdictions. Thé state of the flag of the aircraft, the
state of departura, the state of arrival, and the state over
whose territory the aircraft had flown, all have the juris.
diction. Meyor agreed with Cooper that the principles
and terminology of the Chicago Convantion must be adhered
to in drafting reqgulstions on the application of criminal
law and jurisdiction with respect to the crimes and offences
committed on board aircraft, but he thought that article
12 of the Chicago conventioh was nothing more than a
recommended procedure for the contracting states, and, |
therefora, Cooper's concurrent jurisdiction need not nece.

ssarily be follawed.l‘

Meyor drafted his proposal as follawasls‘

1. Crimeg committed on board aircraft in flight
above the*territory of state are gubject to
the laws and the jurisdiction of this stags,
excepting the cases mentioned in paragraph 2.

2. Crimes committed on board of aircraft in
£light abowe the territory of a state follow
the laws and jurisdiction of the state of the
flag -

(a) 4if it was practically impossible to deter.
mine where the crime has been committed;

l14. Meyor, Zeitscrift fur Luftrecht, Vol. I, 1953, p. 58.

Quoted in, Hondg, Jegal Statug of aircraft (The Hague,
1955}, pp. 157-58. _ A

15. Intermnational Law association, n. 4, p. 130.
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(b) 4f the state in the airspace of which the
crime hag been committed decides in a pro.

per space of time not to assume the juris.
diction.

Thus Meyor's proposal conflicted with the draft of
Cooper since he preferred territorial jurisdiction ower
the concurrent one. Chauvean criticised both Cooper and
Meyor. He pleaded for the application of the law of the
flag, except in a case where the interests of the state

" flown over were affected.l®

profesgsor Arnold W. Knauth

in his draft gave preference to the state of the first
landing of the aircraft after the crime had been conmitted.17
Work Done by the Internationgl Civil

Aviation Orcganisation (ICAO)

The ICAG, which was a creation of the Chicago Conven.
tion 1944, came into existence on 4th april 194718 with the
objectives to provide a safe air transport to the people,lg
and to promote safety of flights in international aerial
navigation.mv In 1950, the Legal Committee of ICAO decided
~ to take up the problem of the legal status of the aircraft

16. Chauvean, Intematicnal Law association, n. 4,
pc 132.

17. professor Arnold W. Knauth, 1Ibid., p. 135.

18. pProfessor B. Cheng, The Law of International air
Ixangport, 1962, p. 31.

19. article 44{d) of the Chicago Convention.
20. Ibido; ‘h;q ' .
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and, accordingly, in 1953 set up a Legal Sub-committee to
perform the task. The Sub-committee in its first plenary
session in Geneva in 1956 dscided to limit the scope of v
study to the criminal aépect 6n1y.21 After prolonged
discussions, drafting and redrafting, the legal sub-coumitteev
submitted a report to the lLegal Committee during its 14th
session at Rome in 1962. The legal Committee prepared
a f£inal drasft on the question of offences and other acts
committed on board _aircraft entitled “Draft Convention on
Offences and Certain Other aActs Committed on Board Air-
craft*?2 and submitted it to ICAO Council. This Rome
draft was placed before the International Conference on
Air Law held in Tokyo on 20th august 1963. 23
The Convention ofy O ffencég and_other
Acts Committed on Board aircraft (The
Tokyo Convention}, 1963 (24)

The Tokye Convention, 1963 was mtenﬁéd to create a
suitable regime for the regulstion of the question of

jurisdiction over offences on board aircraft and to provide

21. International Conference on Air Law, August-September,
:t963é ‘held at Tokyo, ICA0, Conference Document No. 5,
oo. 3-4. _ . .

22, See Legal Committee, 14th session, Rome, Vol. I,
Minutes, ICAO Docunents 8302-&/150—1, De xixe.

23. See, International Conference on Air Law, n. 21;

24. For the Text of the Convention see amerjcan Journal
cf International Law, Vol. 58, 1964, p. 566.
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some solution for the problaa.zs It came into existence
with the main objectives of unifying the rules on jurisdiction
and £illing the gap in jurisdiction.2®

g_ggd;gg_;gg of the State of Regis.
gm ;ggg the aircraft Under
vent

The most important feature of the Tokyo Convention
was the crestion of the extra-territorial jurisdiction of
the national state of the aircraft. article 3(1) provides
the state of registration with the jurisdicticn over the
crimeg committed on board her n_atiqnal aircraft abroad. 27
During the discussion of legal sub.committee in Munich in
1959, the Chairman of the sub.committee said that “cne of
the aime of paragranh (1) of Article 3 was to acknowledge
the jurisdiction of the state of the flag, including extra.
territorial jurisdiction of that state*.28 purthermore,

during the discussion on article 3(1) of Montreal Redraft
| of 1962, at Rome, the U.'S. repmaontativa stated that .

The principal purpoase of article 3(1), as origi-
nally conceiwed, had been to provide international

25. Sami sﬁbber, Jurisdiction Over Crimes on Board
Adrcraft (The Hague, 1973), »n. 17.

26. Charles F. Butler, "The path to International Legis.
lation aguinat Hijacking®, in McWhinney, ed., 2erial
Pirggz g! ernat al Lw (ieiden, 1971), Pe 29.

27. See apnendix for article 3 of the Tokyo Convention.

28. legal Committee, 12th segsion, Munich, Vol. I, p. 77.
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recognition for the extra-territorial exercise

of jurisdiction by one state over an event that
might occur in the airspace of another. This was
not commonly accepted principle of international

law .... if contracting states were going to be
permitted to exercise extra-territorial jurisdiction,
some international document should specifically
authorise this. This was what Article 3(1) had

sat out to do. (29)

Another objectiwe of the Tokyo Convention was to fill
the gap in jurisdiction, which could not be achieved unless
the Tokyo Conwvention was applied extra-tezritorially.3°
article 3(1) of the Tokyo Convention reads: "The state of
registration of the aircraft is competent to exercise
Jurisdiction over offence and acts committed on board*®.

The following illustration can show the jurisdictions
involved. an aircraft which is registered in state A was
flying over the state B when one of the passengers stabbed
another. The aircraft subsequently flew ower state C,
where the injured person died. The aircraft finally landed
in state D. What would be the legal position if we assume
that the offender belongs to state E and the victim was
fram state F? 1f we analyse the jurisdiction, we £ind
that a number of jurisdictions are inwlved. §State A can
claim the jurisdiction as the state of registration,

provided their laws apply extra.territorially. sStates

29. See Legal Committee, l4th session, Rome, Vol. I,
De 79-

30. Sami Subber, n. 25, pp. 24-28.
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B and C can claim the jurisdictions on the basis of terri.
toriality principle as the offence was committed within
their aiiapaee. State D can claim jurisdiction as it is
tha gtate of landing and the States K and E‘ can claim
jurisdiction on the basis of the nationality of the accused
and the victim, If.vtwo or three of these states wish to
exercise jurisdiction, there will be a conflict of juris.
dictions. It is true that the priority goes in favour

of the territoriality ptinciple,'?’l but in this example
the territories of two states i.e. B and C are involved
and it is very diff icult to find out, in most of the cases,
where the crime was actually committed. But Article 3(1)
of the Tokyo Convention makes it quite clear that the
state of tﬁe registration of the aircraft has the authority
to apply its laws to the events occuring on board its air-
craft while in flight no matter where the crime might ‘

32 The state of registration in our

-have been committed.
illustration is state A. Therefore it has the jurisdiction
irrespective of where the aircraft might have been in flight
at the time of the commission of the offence. All the

other states are excluded, but article 4 of the Convention

31. cCheng, “Crimes on Board Aircraft®, gcurrent Legal
Problems, Vol. 12, 1959, p. 183.

32. Boyle and pulsifer, "The Tokyo Convention on Offences
and Certain Other aActs Committed on Board Aircraft*,

Jou?al of Air Law and Commerce, Vol. 30, 1964,
P 28«
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gives jurisdiction to the territorial state subject to the
specified conditions. samiYSubbe: says that, "this in

effect may amount to‘the creation of one nniform rule,
namely, the jﬁriadiction of the national staﬁe ower offences
committed on board its aircraft flying without its boundaries.
Therefore, it could be said that the body of article 3(1)

of the Convention has created among the parties to it, the
principle of extra.territorial jurisdiction of the state of

a3 :CQmmentiné on Article

registtaﬁion of the aircraft*.
3(1) of the Tokyo Canantipn, Fitz Gerald says that “it is
intended to achieve two main objectives .... to ensure
that, in the case of offences against penal law committed'
on board aircraft, there will always be a jurisdiction
(namely, the state of registration) in which a suspected

offender may be triea+,34

On the contrary, it is sometimes argued that although
the Convention has specifically referred to the jurisdiction
of the state of régiatration, the other jurisdicﬁion may
not have been donied and included implicitly. But it is
submitted that if this interpretation is accepted it would
be nothing except maintaining the gtatus quo. The intention

33. Sami Suhmt, F 3+ B 25' f» 1 22.

34. Fitz Garald, *Offences and Certain Other acts Committed
on Board aircraft: The Tokyo Convention 1963*, Canadian
Year Bock of International Law, 1964, p. 192.
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of ICAO legal Committee was to avoid the conflict of

various jurisdictions. Aas the Legal Committee said:

National jurisdiction in respect of criminal acts
are based on criteria which are not uniform: for
example, on nationality of the offender, on natio-
nality of the victim, on the loozlity where the .
offence was committed, or on nationality of the
aircraft on which the crime occurred. Thus, several
states may claim jurisdiction over the same offence
committed on board aircraft in certain caseg. Such
conflict of jurisdiction could be awided only by
international agreement. (35)

In the words of the American delegation at the Tokyo

Conference, 1963;

one of the important aims of Conventions, in so
far as international transgport was concerned, was
that they created a uniformity of rule on which
persons might rely. (36)

Moreover a treaty is to be interpreted keeping in view its

object and purpose. Aarticle 31(1l) of the Vienna Convention

on the law of the Treaties, 1969, provides:

A traaty shall be interpreted in gecod faith in
accordance with the ordinary meaning to be given
to the terms of the treaty in their context and
in the light of its object and purpose. (37)

35.

36,

37.

Report of the Subcommittee on the Legal Status of

the aircraft, Geneva, September 1956, Legal Committee
11th session, Tokyo, 12-.25 September 1957, ICA0 Document
7921-1£/143..2, pp. 158-59, para 8(91 and (bj.

Sea, International Conference on Air Law, Tokyo,
August-September 1963, Vol. I, Minutes, ICAO Document
8565-LC/162-1, p. 227, para 32.

Article 31(1} of the Vienna Convention, 1969, See

Americah Journa) of International Law, Vol. 63, 1969,
Do 885.
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For these reasons, we come to the conclusion that
Article 3(1) of the Tokyo Convention recognizes the juris;
diction of the flag state to the exclusion of all others,
except the territorial state under certain specified conditions
provided by aArticle 4, although this is not expressly stated
in the Convention. ' |

Jurisdiction of Other States Which

are not the National gtate of
£ Alrcraft

We have already seen customary international law
on the jurisdiction of the states, which are not the state
of registration, in the preceding chagter.‘ In the Tokyo
Convention article 4 is included for this purpose. It runs

as follows:

A contracting state which is not the state of
registration may not interfere with an aircraft

in flight in order to exercise its criminal juris-
diction over an offence committed on board except
in the following casas:

(a) the offence has effect on the territory of
such state;

(b} the offence has been committed by or against
a national or a permanent resident of such
state;

(c} the offence is against the security of such
_ state;

(d} the offence congists of a breach of any rules
or regulations relating to the f£light or manoceuver
of aircraft in force in such state;

(e} the exercise of jurisdiction is necessary to
engsure the observance of any obligation of such
state under a multilateral international agree-
ment.
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This provision deals with the jurisdiction of the
contracting states which are not the states of registration.
Rovwhere in this provision do we f£ind the word territorial
state} Therefore some of the people argue that all the_
states héve jurisdiction over the crime, wherever it may
have been committed. But this proposition cannot be accepted.
The words "in flight® show that the aircraft must be in |
£light within the territory of the contracting state. A
state cannot exercise its jurisdiction as long as the
aircraft is "in flight" in the territory of some other state.
If the aircraft is on high seas it is solely under the
jurisdiction of flag state and except in the case of piracy,
self defence, or a treaty obligation, no other state can
exercise jurisdiction over such aircraft (or ship).38
The words *has effect on the territory* denote the
physical effect, which is not possible unless the aircraft
is in the territory of the state concerned. Boyle and '
Pulsifer comment on Article 4 of the Convention in the
following tems: |

The purpose served by article 4 is to prescribe
the conditions under which the state in whose
airspace an offence has been committed may inter-
fere with an aircraft while in f£light within its
airspace for the purpose of exercising its crimi-
nal jurisdiction .... It is important to note
precisely the limitation imposed on the so.called

38. sami Subber, n. 25, pp. 84-87.
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territorial state by this Article. The territorial
state is not to interfere flight of aircraft in

its airspace except under the enumerated conditions
in order to exercise its criminal jurisdiction. (39)

Paragraphs a, b, ¢, 4 and : envisage the conditions
which a territorial state is to satisfy to acquire the
Jurisdiction.

(a) Offenceg having Effect on the

Qver-flown Territory

As we have said above, the “effect over territory®
means physical effect. as Professor Jennings says, “It
is uged to denote that part of the offence which occurs
in the claimant territory and upon which territorial
Jurisdiction is therefore founded. In this sense ‘'effect’
meang a direct physical result which is itself a constituent
or essential element in the offence charged: whether it
be the killing of a person by a shot from a gun; or the
receipt of fraudulant letter which is acted upon*.‘w
article 4(a) is nothing but the expression of the terri.
torial principle in which the jurisdiction of the territorial
state is established to prosecute and punisgh for crimes

commenced without the state, but consummated within its

39. Boyle and Pulsifer, "The Tokyo Convention on
Offences and Certain Other acts Committed on Board

Alrcraft®, Journal of air Law and Commerce, vol. 30,
1965, pp. 336.37.

40. See, Jennings, HNordigk Tidsskrift for International
Ret (1962), p. 215, gquoted by Sami Subber, n. 25,
p. 89.
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territory.41

(b) The Offences has been committed by

or against a ngtional or a permanent

resident of such state

This paragraph of Article 4 brings two principles
of'cuatbmary international into picture, i.e. the principles
of active and passive nationality, which we have discussed
in the preceding chapter.42 The nationality of the
offendar and £he victim are the decisive factors, which
may led to the interference in the fiight of an aircraft.
for the purpose of exercising the criminal jurisdiction.

(c} offences_against the pecurity of

the territorial gtste

“If the security of the contracting state is endan.
gerad, it acquires the jurisdiction to intefere with the
£light and prosecute and punish the offender. Offences of
this nature are like espionage, dropping the political
leaflets, endangering the terriiorial integrity and

political independence of the state concerned, etc.

(d) Breach of air regulations in
the territorial state

This provision in eesence repeats article 12 of the

Chicago Convention which provides -

41. Jennings, “Extra-territorial Jurisdiction and
United states anti-trust Lawsg®, British Yeagr Book
of International Lgw, Vol. 33, 1957, p. 156.

42. See, Chapter 1I for detailed discussion. .
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Bach contracting state undertakes to adopt
measures to engure that every aircraft flying

over or manoeuvering within its territory shall
comply with the rules and regulations relating

to the flight or manceuvre of aircraft there in-
force. BRach contracting state undertakes to ensure
the prosecution of all persons violating the regu-
lation applicable. (43)

The comnander of the aircraft or any other person
who has taken the control of the aircraft unlawfully may
be responsible for guch breach of the regulations and thus
may be prosecuted by the territorial state. Like in a
case of unlawful seizer, the hijacker would be prosecuted
under Article 4(e) and article 11 of the Tokyo Convention.

(e) Compliance of International Obli.
gations by the Territorial State

According to paragraph (e) of article 4 of the
Convention, a state which is not the national state of the
aircraft may interfere with an aircraft in flight if
*"the exercise of jurisdiction is necessary to ensgure the
observance of any obligation of such state under a multi-
lateral international agreement®. This is a somewhat
complicated provision. Sami Subber has given two examples
to the application of the provision. In the first example,
on board an aircraft flying from Moscow to London a person
takesg possession of some secret documents d_étrimental to

Warsaw Pact while the aircraft is flying over Romania.

43. Aarticle 12 of the Chicago Convention, 1944.
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Suppose the parties to the Pact have undertaken the obli-
gation to take all measures to eliminate any danger to the
alliance. 1Is Romania competent to compel the aircraft to
land in order to exercise its criminal ju'rj.sdiction744 :

another example is to the effect, that in pursuance
of the resolution passed by Security Council outlawing
the export of armsg, whather a state can exercise juris-
diction over an aircraft flying in its territory to export
the arms.45 _mmm# in both the examples is in affir.
mative, bacause in both the cases the intervention by
the territorial state is to ensure the observance of an
undertaking under a multilateral treaty.
Jurisdiction over Hijacking under
Tokyo Convention

Article 11, is the only article in Chapter IV of
the Convention which deals with thé offence of unlawful
seizure or hijacking of the aircraft. It reads -

(1) Wwhen a person on board has unlawfully commit.
ted by force or threat thereof an act cf inter-
ference, geizure or other wrongful exercise of
control of an aircraft in f£light or when such
an gct is about to be committed, contracting
states ghall tske all appropriate measures to
restore control of the aircraft to its lawful
commander or to preserve his control of the
aircraft.

¥

44. sami Subber, n. 25, p. 96.
45. Ibid.
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(2) In the cases contemplated in the preceding
paragraph, the contracting state in which
the aircraft lands shall pemit its passengers
and crew to continue their journey as soon
as practicable and ghall return the aircraft
and its cargo to the persons lawfully entitled
to posseéssions. (46)

The plain reading of para 1 of this article shows
that all the contracting states hawe juriédictian to deal
with the crime, wheraver it might be commiﬁted. But this
leads to an ambiguity and treats the'crimevof hijacking
equal to that of piracy.47 It is certain that in the Tokyo
Convention delegates did not regard the crime of hijacking
as piracy. Talking about hijacking the U.S. representative
remarked at Rome in 1962 that *the lecgislation of his
country provide for acts of piracy on the high seas, but
these acts to which he was referring (hijacking) did not
come under the Convention on the High Seas and, consequently,
did not constitute piracy.?® But many jurists have tried
to equate or even asgsimilate the crime of hijacking with
piracy. We submit that the words "restoration of control
of the aircraft to lawful commander®, or preservation of
his control, create a jurisdiction of all the contracting
states. Professor Johnson is of the opinion that article
15 of the Geneva Convention on the High Seas is capable

46. See, Aarticle 11 of the Tokyo Convention.
47. See, Chapter 11 for the detailed discussion.

48. See, ICX Legal Committee, l4th session, Rome, Vol. I,
Minutes, Document 8302-1£/150-2, p. 149.
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of the interpretation that piracy included unlawful seizure
of aircraft flying above the high sea.%® It shows that
this provision has created a limited type of universal
jurisdiction in case of hijacking, so far as a state

cannot go to the others' territory to “restore the control*.
In this regard we must remember that the emphasis is placed
on the gafe return of the aircraft, not on the prosecution
of the offender.’® Rather than allowing the universal
jurisdiction, (as in the case of piracy), the Convention
merely calls for "universal coercive measures® to be taken

against the hijackers by the signatory states. 51

Analysing the jurisdictional provisions of th_é
Tokyo Convention, D.H.N. Johnson says, “there is a danger
that whereas in the past there has sometimes been insuffi.
cient jurisdiction with regard to crimes committed on
board aircraft, there may in future be t®» too much= . 52 ,
It is a drawback of the Convention that it has not clearly
expressed the relstionship of articles 3, 4 and 11. It

49. Johnson, “Hijacking - Why Governments Must Act",

Journal of Royal Aergnautical gociety, Vol. 74, 1970,
pe. 143,

50. McWhinney, *iInternational Legal Problem Solving®,

in McWhinney, ed., aerial Piracy and International
Law‘ pp. 21—22. .

51. See, Avistion Week and Space Technology, vol. 91,
no. 10, September 8, 1969, p. 14.

52. D.H.N. Johnson, Rights in Air Space (Dobbs Ferry,
N.Y.: Oceana Publication, 1965), pp. 78-79.
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does not say what would happen if a situation falls in
more than one categoriles specified in these Articles.
There might be conflict of jurisdiction as the Convention
does not f£ix the priorities.ss The Hague Convention 1970,
has considerably removed the diff iculties. Aafter the
adoption of the Tokyo Convention the ICAO started putting
étress on the particular qusstion of unlawful seizure of
the aircraft. In December 1968. the Council of ICaO,
having considered resolution A 17-37 of the Asgembly of
ICa0, decided to refer the question of hijacking to the
Legal Committes for the formation of a sub.committee, 54 _
A sub.committee was formed with thirteen members, includ.
ing India.

After prolonged discussions a diplomatic conference
was called at the Hague on 1 December 1970 to consider
the draft Convention prépamd by the Legal Committee on
the question of suppression of hijacking of aircraft-

On 16 December 1970 t.h_e Conference adopted the Convention
for the Suppression of Unlawful Seizure of a.ttcraft.ss

83. The Legal Committee decided in Munich, 1959, not to
have a system of priority of jurisdiction. See,
Iegal Committee, 14th session, Rome, Vol. 11,
Documents, para 17, p. 14.

- 54. See, Resolution A 16-37, section (1) and (2}, the
text is reproduced in ICAO, Doc. 8838-LC/157, p. 37.

55. For the text of the Convention see american Journal

of Intemmational Law, Vol. 75, 1971, pp. 441-.44.
The Convention cane into force on 14 October 1971.
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The Haque Convention for the -
Suppregsion of Unlawful Seizure
of Aircraft, 1970

Nancy D. Joyner writes that "the weaknesses of the
Tokyo Convention were translated into the strengths of the
Hague and Montreal Conventions. The provisions set forth
in the Tokyo Convention had left major questions unanswered
regarding custody and prosecution of hijackers. The planners
of the new Conventions utilized the Tokyo agreement as a
vantage point from which an international law of hijacking
could be effectively hnplemente&',se it was very much
needed to supplement the bland provisions of the ‘;oky_o
Convention, which were not much effective in the new

upsurge of aircraft seizures.57'

The Tokyo Convention
(especizlly Article 11) did not do much except re.stating
the existing customary law without taking the *extra.
steps of giving them teeth by providing effective ganctions

for their enforcement*.sa

Jurisdiction of States Under the
Haque vent

Jurisdiction over the offence of hijacking is

56. Nancy Douglas Joyner, aerijal Hijacking as an inter.
national Crime (Leiden, 1974), p. 165. '

57. Malmberg Jr., address by K.E. Malmberg Jr., American

Journal of iInternational Law, Proceedings 65, September
1971, pe. 77. .

58. Edward McWhinney, The Ililegal Diversion of aircraft
and International Law (Leyden, 1975}, p. 41.
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governed by Article 4 of the Hague Convention, which runs

as follows:

1. Bach contracting state shall take such mea.
sures as may be necessary to establish its
jurisdiction over the offence and any other
act of violence against passengers or crew
committed by the alleged offendsr in connec-
tion with the offence, in following cases:

(a) when the offence is committed on board
an aircraft registered in that state;

(b} when the aircreft on board which the
. offence is committed lands in its terri.
tory with the alleged offender still on
board;

(c) when the offence is committed on board an
aircraft leased without crew to a lessee
wno has his principal place of busginess or,
if the lesgsee has no such place of buginess,
his permanent residence, in that state.

2. BEach contrecting state shall likewise take
such measures as may be necesgsary to establigh
its jurisdiction over the offence in the case
where the alleged offender is present in its
territory and it does not extradite him pursuant
to Article 8 to any of the states mentioned in
paragraph 1 of this article.

3. The Convention does not exclude any criminal
Jurisdiction exercised in actordance with
national law.

According to this provision a number of states hawe
right to take measures necessary to establish their juris.-
diction over the offence of hijacking and other acts of
viclence committed by the hijackers in connection with
the offence of hijacking. It is to be noted that the

provision does not declare the competence of the states



enumerated therein to prosecute the guilty, but it merely
says that each contracting state "shall take such measures
asg may be necegsary to establigh its jurisdiction®. Does

it mean that the state is to take measures to establish

the jurisdiétion without its enforcement, or does it

really declaza the jurisdiction of the contracting statea.sg
If a state establishes the jurisgdiction by enscting a legis-
lation and then refuses to exercise it, would it be ful.
filling its obligation‘:_ The basis for this dquestion is
the wordings of the provision, which require nothing more
than taking measures to establish jutiadicticn.ﬁo

0n> the other hand, it is arguad that the intention
is to confer the jurisdiction itself. The states are
obligated to establish and exercise their legisla‘;ive.
executive and judicial jurisdictions. This ‘Amterpretation
is supported by Article 2 of the Conwvention, where the
contracting states expressly undertake to exercige their
legislative Jur;isdictionv in a certain manner i.e. by
making hijacking punishable by severe penalities.sl The

states are also under obligation to prosecute the guilty

59. Sami Subber, “aircraft Hijacking under Hague Conven-
tion 1970%, Intemmational Law and Comparative Law
Quarterly, Vol. 22, October 1973, pp. 706-7.

60+ C.M.B. White, *“The Hague Convention for the Suppres-
sion of Unlawful Seizure of aircraft®, The Review,

interngtional Commigsion of Juristg, Vol. 6, 1971,
PP 41-420

61. Smer, n. 59, P 707«
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if they decide not to extradite them.%2 1Let us now sgee
the jurisdiction involved under the provision.

1. Ihe state of Registration of
‘the _adrcraft -

According to para 1(9) of article 4 of the Conwvention,
the state of registration of the aircraft has the jurie-
diction over the offence of hijacking. This provision is
declaratory of the customary intemational law principle
of nstionelity and is based on article 18 of the Tokyo
Convention. It is interesting to note that ﬁhe jurisdic-
tion of the state of registration of the aircraft is equal
to the other states described in the article. The proposals
of Soviet Union and Ghana were defeated in this regard to

give priority to the state of registration.sa

2. The ;tate where the Aircraft

dands with Hijackers

A contracting state has the jurisdiction under para
1(b) of aArticle 4 if the sircraft having hijacker on its
board lands in its territory. It is not necessary that
the offence of hijacking is committed within its airspace
(territorial principle). But it amounts to creation of a

new jurisdiction 1f the offence is committed outside its

territory. "It may be said to be similar to the exercisge

62. Sae article 7 of the Hague Convention.
63. See ICAO Doc. 8972-1C/185-2, p. Bl.
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of jurisdiction by states ower piracy on the high seas or
outside the jurisdiction of any state*.®? But this is
of course a very important development and a wvery vital
gap in the jurisdiction has been removed.

3. State where the legsee of the leaged
Aircraft has hig Principal place of

Businegs or Peimanent Residence

This provision (article 4(1)(c)) is also a new
provision. According to this principle, if an aircraft
registered in stgte A is leased without crew to a person
having residence in stéte B and the aircraft is hijacked
ovwer high sea by a national of state €. There is no connec-
tion betweén the state B and the crime. But it has the
jurisdiction to prosecute the hijackers. There is no such
pmvisioh in Tokyo Convention. It is a welcome provision
because if an aircraft is leased without crew, the state
of registration may not have interest to prosecute the
offender or it may not succegsfully prosecute the guilty
as the crew of the aircraft return back to the place of
the legsee, who would be essential witnesses in the

65

case. This provision is designed so that due to this

lacunae no offender goes unpunished.

64. Subber, Ne 59' P 709.
65. White' Ne 60; ppﬂ 41—420
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4. State where the Hijacker is
Found

it is possible sometimes that the hijacker escapes
after the commission of the offence to another contracting
state and such state decides not to extradite him. 1In such
a case thig state has been conferred with jurisdiction.
The guiding congideration was that the states most interested
and most able to punish the offender may establish the
jurisdiction. 56
Criminal Jurigdiction according to
National Lawg ‘

Article 4, para 3 of the Hague Convention says that
*this Convention does not exclude any criminal jurisdiction
exercised in accordance with national law*. This provision
is substantially identical to article 3(3) of the Tokyo
Convention. according to G.M.E. White, thig provision is
created with the intention of recognizing the existing
Jurisdiction through national legislations. She says,
*article 4 expressly provides that it does not exclude
any criminal jurisdiction exercised in accordance with
national law. Thusg, although the Convention doces not
iequire a state to establish jurisdiction over, for example,
hijacking committed by its own naticnaleg in foreign air-

66. S.K. Agarwala, Aircraft Hijacking and International
Law (Bombay, 1972), pp. 41-42.
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craft anywhere in the world, it does not preclude it

from doing ab'.57

Acc_:ording to Nancy Douglas Joyner, it
is purposely designed so that municipal ststes can deal
with serious criminal offences, e.g,, murder, assault,
kidnapping or extortion which might take placé during

the unlawful geizure of the aircragt. %8

Nct only the cases of unlawful seizure but also
other acts of interference with the aircraft endanger the
life and safety of the people aboard t;hem.59 Tokyo
Convention, of course, dealt with the problem but it was
mainly directed towards fomulating an international multi.
lateral agreement to prevent jurisdictional gaps through
which offenders could escape punishment for unlawful and
criminal acts committed on board an aircraft. Koxeover.
it was applicable in casss where the offender was on |
board an aircraft in the fnght.?o It'should be noted

67. White, n. 60, p. 41.
68. JOYher, Ne 56' . PP 182—-830

69. For example on December 26, 1968 an EAI plane was
shelled in Atheng, Greece by a group of Arab terrorists.
On February 18, 1969, four aArab terrorists attacked
an EAI plane in Zurich, Switzerland, seriously wound..
ing six passengers. On February 21, 1970, a Swissair
aircraft was destroyed in £light, killing all passengers
and crew members on board. See Abraham Abramovsky,
*Multilateral Convention for the Suppression of Un.
lawful Seizure and Interference with aircraft, part
1i: The Montreal Convention, Columbia Journal of

70. See, Fitz Gerald, "0ffence and Certain Other Acts
Committed on Board aircraft: The Tokyo Convention
of 1963%*, Canadi e 00K International Law,
No. 2, 1964, PP 191.93.
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that the Tokyo Convention was formulated prior to the
occurrence of the unlawful interferences.’} a conference
was called for the purpose at Montreal in 1971, which
adopted the Convention for the suppression of unlawful

acts against the safety of civil aviastion on September 23,
1971.72

The provisionsg for the jurisdiction in the Hague
vc:ovnvezition and the Montreal Convention are more or less
similar. Therefore, before discuseing the drawbacks of the
Hague conv'aiat ion ve taka‘ up the Montreal Convention.

Jurisdiction Under the Montreal
Convention 1971 -

Article 5 of the Montrsal Convention deals with the
jurisdiction which provides - -

1. Bach contracting state shall take such measures
as may be necegsary to establish its jurisdiction
over the offences in the following cases:

{a} when the offence is committed in the
territory of that state;

(b} when the offence is committed against or
on board an aircraft registered in that
state;

(c) when the aircraft on board which the offence
is committed lands in its territory with
alleged offender still on board;

(4} when the offence is cammitted against ot
on board an aircraft leased without crew

71. Abramovsgky, n. 69, p. 277.

72. see,for text of the Convention, american Journal of
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to a lessee who has his principal place of
business or, if the lessee has no such place
of business his permanent residence in that
State;

2. Bach contracting state shall likewige take such
measures as may be necessary to establish its
jurisdiction over the offences mentioned in
Article 1, paragraph (a), (b} and (c¢), and in
Article 1 paragraph 2, in so far as that para-
graph relates to those offences in the cases
where the alleged offender is present in its
territory and it does not extradite him pursuant
to aArticle 8 to any of the states mentioned in
paragraph 1 of this article.

3. This Convention does not exclude any criminal

jurisdiction exercised@ in accordance with
natiocnal law.

Paragraph 1{(a) of this article reaffirms and codifies the
traditional basls of territoriality.73 Paragrapn 1i(b) and
(e} and (d) are identical to the paragraph 1l(a},(b).(c)

of Article 4 of the Hague Convention. article 5(1)(b;
empowers the state of registration to exercige the juris-
diction. Aarticle 5(1)(c) provides that the landing state

preserves the jurisdiction.

article 5(2)} of the Convention is based on a similar
provision in the Hague Convention, i.e., Article 4(2),
except the words, * ... offences mentjoned in Article 1,
paragraph 1l{(a}, (b} and (¢) and in aArticle 1, paragraph 2,

in so far as that paragraph relates to thoss offences ..."

73. See for detailled discussion of the principle,
Chapter II above, and L. Oppenheim, JIntemational
Law' Bth ed’l.' 1955' p. 461.
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Thig was dona because some states were totally against
universal jurisdiction over all the alleged offenders’,
although several others pleaded for universal jurisdiction.?>
Therefore, the scope for the jurisdiction is limited to the
cases following under article 1(a), (b) and (d) and article
1{2) only. Aarticle 5(3} of the Convention is reiteration

of Article 4(3) of the Hague Convention.

The Hague and Montreal Conventions have certainly
helped in dealing with the offence of hijecking anéd the
other unlawful acts and interference on the board an air.
craft in f£flight. These Conventions havwe crested a wider
Jurisdiction which is almost as wide as universal juris-
diction over the offence of piracy with only one difference.
The difference is, that the basis of piracy 1is customary
international law and, therefore, every state has a iight
to deal with the crime. On the other hand, the basis of
jurigdiction in asrial crimes is the conventional law
which, therefore, is applicable only to the states parties

to the Conventions.

Howaver, these. Conwventions may be criticised on the

ground of their failure to provide a system to avoid

74. For example, at the Montreal Conference, the Prench
delegate stated, " ... his delegation belonged to
those delegations which would have the greatest diffi-
culties in signing text which was too broad®. ICAO
‘Doc. 908l1.1C/170-.1, p. 16.

75. Ibid., for example United States and Soviet
Unijion.
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conflict of jurisdiction. Under Article 4 of the Hague
Convention, and Article 5 of the Montreal Convention, several
states are entitled to prosecute and punish the guilty.
There would be conflict if more than one state wish to try
the offence. No system of priority has been provided by
the Conventions. Proposals were submitted by the Soviet
Union and Ghana for this purpose. The delegate from Ghana
pointed out that the Hague Convention's jurisdiction
provisions could be a source of international friction due
to the possibility of the conflicting claims of jurisdic-
tion.”’® Both states maintained that the state of regis.
tration should be given priority because it was the most
concerned and affected st:at.e.77 ' Ev§n the United state§
was in favour 'of first priority in fawvour of the state of
registration of the aimraft.78

A state is not obligated under the Conventions to
establish jurisdiction over unlawful seizure of other
acts of interference, committed abroad. But a contracting
state can do so under Article 4(3) by its municipal criminal
1aw79, but this would not make the crime extraditable

76.  ICa0 Doc. 8979-LC/162-2, p. 33.

7. Ibido, P 8l.

78. See Charles F. Butler, “The Path of International
Legislation Againgt Hijack", in ed., McWhinney,
dorial Piracy and International Law, 1971, p. 34.

79. wWhite, n. 60‘ De 41.
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under Article 8 of the Hague and Montreal Conventions.
None of these Conventions provide that extradition is man-
datory. BRExtradition has been left on the existence of
mandatory provisions of extradition. These Conventions
also do not provide for sanctions against the states

which do not fulfil their obligation under the Conventions.
The lack of these two systems causes the inapplicability
of whatever the mixed and limited jurisdiction provided

by these Conwentions. Thisvwill be discussed in the next

chapter.



Chapter 1V

NEED FOR A NEW LAW FOR_THE PUNJS!
QF OFFENDERS

Professor McWhinney said in 1976 that:

If the Tokyo Convention of 1963 can fairly be
described as purely hortatory in practical sig-
nificance, the two later Conventions of the Hague
and Montreal do attempt to face up to the problem
of applying sanctions to the individual hijacker
or aircraft saboteur by requiring contracting
states either to extradite the offender when they
£ind him within their territory, or themselves to
move to punish the offender. (1)

Yet there are gaps in the jurisdictional provisions

provided by the three cOnventions.z First, neither the

Tokyo Convention nor the Hague and Montreal Conventions

provide a system of priorities in the exercise of juris-

diction, as we have seen in the last chapter. During the

discussion on the Montreal Convention, the Soviet Union

proposed that the state of registration be granted priority

of Jjurisdiction. The Soviet delegate maintained that -

The state of registration would have the greatest
interest in the case because any offence directed
against crew, passengers, aircraft or cargo would
inevitably affect the safety of the aircraft

In addition, he suggested that the adoption of his

1.

2.
3.

Edward McWhinney, ! :
and Intemational Law (Leyden, 1976) p. 48.

Ibid.

See, ICAO Doc. 9081-LC/170-1, p. 61.



94

proposal would prevent possible disputes between states
which are competing for the jurisdict:ion.“ After a debate
the Soviet proposal was rejected by a wte of 33.9 with 8
abstentions.? But even if the Soviet proposal had been
accepted it would have been an utter failure in the absence
of mandatory provisions for extradition.

The two Conventions (The Hague and Montreal} require
only that once a ratifying state declines to extradite the
offender, it should submit the case to its prosecuting

authorities. Article 7 of the Hague and Montreal Conventions
provide in the same words that -

The contracting state in the territory of which
the alleged offender is found shall, if it does
not extradite him, be obliged without exception,
whatsoever and whether or not the offence was
committed in its territory, to submit the case
to its competent authorities for the purpose of
prosecution. Those authorities shall take their
decision in the same manner as in the case of any
ordinary offence of a serious nature under the
law of the state. (6)

From this article one may conclude that once a party
to the Convention declines an extradition request of another

member state, it is obliged to prosecute the offender.

4‘ - mmo‘ pi 58.
5. Ibid., p. 62.
69 Article 7 of the Hague Convention and also Article

7 of the Montreal Convention.
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But despite the mandatory terms as "withogt exception
whatsoever®, it may not be as effective or as forceful as

it appears on the face.’ The states are bound under these
Conventions to submit the case to its competent authorities
for the purpose of pz;osecutiop.a But there is no guarantee
that the prosecution will follow. In many cases the state,
motivated by their political in'teresta, never submit the
case to their competent authorities or even if they do it,
they deliberately try to linger it on to the indefinite
period.

Article 8 of the Hague Convention declares the

offence of hijacking as an extraditable crime. It says
that -

1. The offence shall be deemed to be included
as an extraditable offence in any extradition
treaty existing between contracting states.
Contracting states undertake to include the
offence as every an extraditable offence in
every extradition treaty to be concluded
between them.

2. If a contracting state which makes extradi-
tion conditional on the existence of a treaty
receives a request for extradition f£rom another
contracting state with which it has not extra-
dition treaty, it may at its option consider
the Convention as the legal basis for extra-
dition in respect of the offence. Extradition
shall be subject to the other conditions pro-
vided by the law of the requested state.

7. Abraham Abramovsky, *Multilateral Conventions for
the Suppression of Unlawful Seizure and Interference
with Aircraft, Part I : The Hague Convention®,
Colunbia Joumal of Transnational Law, Vol. 13,
no. 3, 1974, p. 398. '

8. McWwhinney, n. 1, p. 48.
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Contracting states which do not make extra-
dition conditional on the existence of a treaty
shall recognize the offence as an extraditable
offence between themselves subject to the condi-
tions provided by the law of the requested
state,

The offence shall be treated, for the purpose
of extradition between contracting states as

if it had been committed not only in the place
in which it occurred but also in the territories
of the states required to establish their juris-
diet:on in accordance with Article 4, paragraph
1. 9}

"Article 8 of the Montreal Convention of 1971 carries

the same provision for extradition except the word “offence*®

used in this Article has become “offences®. The parties

to the Hague COnvmticn and the Montreal Convention agreed

to include this concept of extraditability in existing

extradition treaties as well as those which are to be

concluded in future. So far as the existing treaties are

concerned, states parties to the Conventions expressly

undertook to include hijacking as an extraditable offence

in these treaties.}Y The net result of this is that

existing extradition treaties between contracting parties

have been automatically amended by this_pmvision.n But

the Conventions do not compel a contracting state to |

9.
10.

11.

Article 8 of the Hague Convention of 1970.

Sami Subber, ®Aircraft Hijacking under the Hague

Convention 1970 - A New Regime®, Internationgl
and Comarative Law fuarterly, Vol. 22, 1973, p. 718.

Ibid.
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extradite an offender upon the request of another party

to the Convention. The object of Article 8 seems to be

that the plea of hijacking being a political crime is no
longer available. However, a party to the Convention may
still deem a particular hijacker to be a political refugee
and grant him asylum. There are the two generally regarded
exceptions included in the bilateral extradition treaties.
First if the crime is committed by the nationals of the

12

requested state, and second if the offenders are regarded

i3

a political offenders. Since Article 8 instructs states

to exercise extradition, subject to the conditions provided
by the law of the requested state, 14 a nétion may lawfully
reject an extradition plea based upon the *"nationality*®
or "political offence® exceptions if théy appear in the

extradition treaty with the requesting state.

Moreover, with the proviso that it should submit
‘the case to its competent authorities for the purpose of
prosecutiocn, a mamber state may, pursuant to the express

provisions of Article 7 of the Convention, refuse an extra-

12. Whiteman, Digest of International Law, Vol. 6,
. 1968, pp. 800, 875.

3. On the disputed issue of ®"political offence® as
an extraditable crime, See lora L. Deera, "Political
Offences in the Law and Practice of Bxtradition®,
American Journal of Intemational Law, wvol. 27, 1933
Pp. 247-70; and Garica Mora, *"The Nature of Political
Offences: A Knotty Problem of Extradition Law",
Virginia lLaw Review, Vol. 48, 1962, p. 1229.

14. The Hague Convention, Article 8, paragraph 2.
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13 he proposal of Poland and the Soviet

dition request.
Union to mandate extradition of alleged offenders irrespec-
tive of their motive for unlawful seizure of the aircraft

was defeated. 16

Article 8(4) permita all the states
which have jurisdiction over the crime under Article 4

of the Hague Convention (4rticle 5 in case of the Montreal
Convention) to request extradition. However, no guide-
Vlines are provided for determining as to which state is
entitled to priority. Thus, if more than one request is
made, the requested state may extradite the offender to

any one of the requesting states.

The absence of a provision for mandatory extradi-
tion may enable countries which habitually give shelter
to offenders to evade extradition in spite of these Con-
ventions. By adhering to a strict interpreﬁation of Article
7 of the Convention, these states need only present the

matter to their prosecuting off iclals for their considera-
t_:ion.

£o + of the Tokvo, the H
and the Montreal Conventions

The Intemational Civil Aviation Organisation which
has been formed under the Chicago Convention, 1944 consists

of an Assembly and Council. The Council has been entrusted

15. Abramovsky, n. 6, p. 403.
16. ICAQ Doc. 8979~IJC/165~1, 1972’ P 129.
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with certain mandatory17 and pazmissivela functions. Some
of the mandatory functions aré s to report to, carry out
recommendations or determinations of the Council, report
to the Agsenbly any infraction of this Convention, and
adopt intemational standards and practices. One pemmissive
function is to investigate, at the request of any contract-
ing state, any situation which may appear to present
avoidable obstacles to the development of intemational
air navigation and to report thereon. The Assembly can
examine and take appropriate action on the reports of

the Council and decide on any matters referred to it by
the Council.

“Another defect of the Hague and Montrea_i Conventions
is that there is no provision for the possible sanctions
against a contracting state that wilfully or negligently
fails to fulfil its obligation under the Conventions,
either to extradite or to prosecute the hijackers. Not
only this, but there are a few nations who actively support
the crime. The 'exanple of Indian Airlines Plane, which
was hijacked to Lahore (Pakistan) on January 30, 1971,
is the best example to quot'e.19 The Pakistan Government
granted asylum to the hijackers and they were acclaimed as

17. Article 55 of the Chicago Convention.
18. Ibid., Article 55.

19. Seg, Times of India, January 31 to February 6,
1971,
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heroes. 20

The hijackérs blew up the plane in full view
of Pak troops. iIndia informed the Preisdent of ICAO on
February 1, 1971 about the incident. The ICAO asked
Pakistan to permit aircratt occupants and cargo to continue
jourmney immediately. This was not done. The failure of
ICAQ to take measures against Pakistan led India to suspénd
all overflights of Pakistani aircrafts over Indian terri_-—
tory. In this case Pakisﬁan not only violated the provisions
of Chicago and Tokyo Conventions but also violated the
General Assenbly resolution of December 12, 196921 on the
‘foreible diversion of civil aircraft in f£lightt' and the
resolution of Novenber 25, 3.970.22 In another case of

an Indian Airlines Plane's hijacking to Pakistan, on 24th
.August 1984, the passengers of the plane alleged that the
arms were supplied to hijackers at Lahore airport by the
Pakistani authorities.23 Criticising the indifferent
manner in which the Pakv govémma;tv was dealing with the
hijackezs' issue Mr. Rajiv Gandhi, the Primé Minister of

20. There are some other examples when the hijackers
were welcomed as heroes. Syria printed a special
stamp in 1969 to commemorate the seizure of a Trans
World Airline Boeing 707 jetliner to Damascus. The
stamp boldly depicts the aircraft, with its nose
section blown off, surrounded by the jubiliant
hijackers. See, R. Hotz, "More on Hijacking®,
(editorial), Aviation Week and Space Technology
Vol. 91, no. 19, November 10, 1969, p. 1l.

21. Resolution 2551(XX1IV}).
22. Resolution 2645(xXxv).
23. See, Times of India, August 25 to August 29, 1984.

’
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India, stated that a simple case of *unlawful possession

of arms® had been registered against the terrorists involved
in the recent hijacking of an Indian 'A:l.rlmes jet, while
hijackers of a Pakistan Intemational Airlines (PIA) plane
were sentenced to death‘.“ it is a vezir dangerous trend.
There must be some sanctions which can be applied against
delinquent states .23

For this purpose, the United States prepared a plan
with a proposal for collective action by the gignatories to
the Conventions to suspend airline services with those
countries which refuse to honour the obligation either to
extradite or to punigh aerial hijackers or aircraft sabo-
teurs generally. The United States' Draft Convention on
Sanctions (a Convention regarding the safety and security
of Intemational Civil Air Transport Services) was presented
as a working paper and circulated by ICAO Legal Committee
in October 1970.2% But these Mmeasures were opposed by
France, Great Britain and the Soviet Union. The United
States thereforé withdrew it.27 These efforté were frus-
trated because the majority of states were not prepared

to create an enforcement machinery outside the United.

24. See Times of India, November 21, 1984.
25. Mcdhinney, n. 1, p. 48.

26.  See ICAO Legal Committee Morking Draft No. 776,
’ 9 October 1970.

27. Mc"‘hmnq‘ Ne 1, PPe. 52-.53.
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Nations' ineffective system of enforcement action under

the authority of the Security Council.2S

Another legal objection the French Government raised
was that the Hague COnvent;Lon established legal obligations
only between states parties to it and, therefore, it
permitted imposition of sanctions only against those parties,
a legal consequence arising out of Articles 34 and 35 of
the Vienna Convention on Txeaties.. In the absence of any
pzﬁvision legally to bind fhixﬂ parties who had not signed
and ratified the Hague aﬁd_ﬁontreal conventicms,zg sﬁch

& sanction in this view would be impermissible.

The failure of sanction-based approach was evident
dueé to political interests and values of various states.
As John B. Rhinelander writes, “A policy to support the
principle of sanctions is of course quite differxent from
taking a decision to irmplement a joint action in a given
case. The question whether a sanction, such as suspension
of air services, would éVet be used, involves sensitive
and difficult political, economic and legal considerations
for every state. 'l‘hgre would be, without émestion, a
reluctance to impose such a drastic remedy on the part of

many states. «30

28. 8 K. Agrawala, Aircraft Hijacking and Intermnational
Law (Bombay, 1972), p. 126.

29. Mmmnq, Ne 1,. PP 58'«590

30. John B, Rhinelander, “The Intemeitional Law of Aerial
Piracy, New Proposals for the New Dimensions*, in

McWhinney, ed., Aerial Piracy and Intemational Law,



103

The primazy concem in responding to the new dimen.
sions of the threat of hijacking today is, of course, to
ensure the safety and well-being of the passengers and
crew. Recent efforts of govemments to curb hijacking
have been directed towards security measures at airports
and on board aircraft. Such measures were the subject of
intensive discussion in the Extraordinary Seventeenth ICAO
Asgsenbly, which met in June 1970. Among the steps that
have been introduced are examination of passengers by the
use of electronic and other surveillance devices; physical
searches of persons and luggage, and the use of various
kinds of profiles on potential hijackeré. A procedure has
been developed to wam crew meimbers of a possible hijacking
on board aircraft. The United States and some other states
have decided to place specially trained guards on board

commercial airlines. 31

Some suggestions may be made keeping in view the
magnitude of the risk involved to human life and property
in hijacking. The states should be obliged to extradite
hijackers and the plea of political motive should not be
available to them.32 Article Vil of Genocide Conventjion

provides that genocide cannot be considered a political

31, Ibid., pp. 61-62.

32. S.C. Chaturvedi, *Hijacking and the Law®, Indian
Journal of Intemational Law, Vol. 14, 1974, p. 102.
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33

crime. This article provides that -

Genocide and other acts cnumerated in Article
111 shall not be considered as political crimes
for the purpose of extradition. The contracting
parties pledge themgelves in such cases to grant
extradition in accordance with their laws and '
treaties in force. (34)

Article 8 of the Hague and Montreal Convention can
be amended likewise. It should be expressly stated that
‘hijacking shall not be considered a pelitical crime for
. the purpose of extraditian.35 Xf the hijackers know that
escape from the state of registration of the aircraft is
not going to profit them, as they are likely to be extradited,
they may be deterred from carrying out the hijacking.36

This is not the only instance vhere the offenders
with political motive have to be extradited. The General
Aggembly in its Resolution 8(1l) of February 13, 1944 on
the Extradition and Punishment of War Criminals and in
the Resolution 170(11) of October 31, 1947 on the surrender
of War Criminals and Traitors has consistently aff irmed
that the war criminals are to be extradited. Weis says

33. Genocide Convention 1948, For the text of the Con-
vention, see American Jourmal of Intemational l.gw,
Vol. 45, Supp. 7, 1951.

34. Ibid., Article Vil.

35. Gerald F. Fitz, “Development of International Legal
Rules for the Rgpression of the Unlawful Seizure of

hircraft®, gCgnad ok of Internation W,
1969, P 2920

360 Chatuwedi, ﬂ‘ 32' p. 162.
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that -~

The principle that particularly heinous crimes,
such as crimes against humanity, even if perpet-
rated in pursuance of a particular policy, should
not be considered a political offence and should
therefore not be excluded from extradition, can
be regarded as widely recognized today. (37)

Both the Conventions, the Hague and Montreal, have
failed to declare in unanbiguous terms that hijacking is a
crime against the Law of the Nations. Calling the various
acts as merely "“an offence® is not of much use.38 This is
a serious drawback of these Conventions. 1If such an amend.
ment is accepted, the offenders will lose the protection
of their home state, or any other state which is likely
to give asylum to them. Everyone will be entitled to
apprehend a hijacker or other offenders and they may be
brought to justice anyvwhere in the world.

Ag we have already discussed, no attempt has been
made to solve the problem of conflict of vJurisdictions
in these Conventions. In oxder to solve the question of
jurisdiction it j:s most relevant to consider the extent
to which thé hijackers and the offence are particularly
connected with any one country. *The domicile or residence

of the parties, the situs or real or personal property,

37. P. Weis, *The United Nations Declaration on Terri-

torial Asylum®, 7 Cgnadian Yearbook of Intemational
Law, 1969, p. 137. ,

38. Chaturvedi, n. 32, P 103.
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the locus of crimes, torts of legal transactions all these
may be of fundamental mportance.a9 For the purpose of
avoiding conflict of jurisdriction it has been suggested

that the accused in all the cases may be tried by an inter-
national tribunal set up‘ in advance. U. Thant, the then
Secretary General of U.N., proposed in 1970 that the
hijackers should be tried by an intermational tribunal.
Speaking at a dinner marking the 25th anniversary of the
United Nations én, 15 September 1970, he said:; "Many hijackers
have not been brought before any court of justice although
the overvhelming majority of peoples and governments have
rightly _c‘*.ondexmed them".‘o The intemactional air trans-
port was an activity, which must be placed under an inter-
national rule of 1aw.4,1 He therefore suggested that it
might be of help if all governments pledged themselves

to extradite the skyjackers irrespective of their natijonality
or political affiljation and bring them before an agreed
intermational tribunal.

In spite of ail the practical difficulties, the
proposal made by U. Thant can be of immense value, if
implemented, and it should be given a serious consideration.
In 1950 the Intemmational Law Commission suggested that it

39. Mdﬁai;', The Law of the Air (london, 1964), 3rd edn.,
Pe 263, _ )

40. Indian Express (New Delhi), September 16, 1970.
41, Ibid.
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was possible to establish an intemational judicial organ
for the trial of persons charged with genocide or other
crimes over which the jurisdiction would be conferred by

treaties .42

The chief obstacle which comes in the Way‘ of creation
of an intemational tribunal is *"national sovereignty®.
It is certainly incompatible with the ef‘ﬁecuve functioning
of an international organisation.43 But the maintenance
of peace and security requires a partial surrender of
sovereignty in fawvour of iptemational organisations.
The inadequacy of purely national tribunals to deal
effectively with the crimes in the air raises a need for
the establishment of impartial international judicial

organ .

42. For the text of the report see, American Journal
of Intematijongl Law, Wl. 44, Supp., 1955, p. 136.

43. See, Goodrich Hambro and §imons, c_pg_gs_g_g_gg
United Natjons, 3rd edn., 1969, pp. 37-38.



Chapter V
CONCLUS TONS
As the foregoing discussion suggests, much has been
done by some States unilaterally and by a number of States
in common efforts through multilateral Conventions to bring

hijacking and other intemational crimes on board an aircraft

under control.

The Tokyo Convention of 1963 brought about for the
first time in the history of airlaw an international instru-
ment designed to regulate the complex problem of jurisdiction
over ciimas and other dangerous acts committed on board
alrcraft in flight. Prior to 1963 rules of jurisdiction
concerning crimes on board an aircraft varied from one State
to another. A clash of jurisdiction would occur if two or
moye states wished to exercise jurisdiction with regard to
a particular crime committed on board an aircraft in flight.
The regime created by the Tokyo Convention may be described
as a considerable improvement on the regime under inter-
national customary law. The Convention created one uniform
system whereby the state of registration of the aircraft can
assume jurisdiction over the crimes committed on board its
national aircrafts, wherever they may be. The territorial
state, i.e. the state flown over, can also do 80 provided

some cdnditions are satisfied, such as the crime being against
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a naﬁional of such state, its territory, and security etc.
Thus the territorial states conceded a certain amount of
the exercise of their sovereign righte in this field. This
was something new in air law in 'view of thevexclusive
jurisdiction of the territorial state over its airspace
(Article 1 of the Chicago Convention of 1944, which is a

rule of intemational customary law) A

It may be seen that the rules of jurisdiction are
closely related to the principle of the nationality of the
aircraft. The Tokyo Convention applies to the aircrafts
registered in contracting states alone. As we have seen,
the principle of the nationality of the aircraft raises
several problems. Some solutions for these problems have
been provided by the Convention itself. According to Article
18 of the Tokyo Convention provides for the registration of
the aircrafts of the joint air trénspozt operating organi-
sations in a designated state. Thexe these aircrafts bear
the nationality of the designated state. However, the
major problem of the aircraft Charter remained unsolved,
in spite of the awareneés of the drafters of its significance
and importance in the field of civil aviation. But this
is now covered by the Hague COnvéntion of 1970.

1. See Professor Jennings, “International Civil Aviation
and the Law", rit Book of cermatior W,
Vol. 22, 1945, p. 195.



110

The main advantage of the Tokyo Convention was that
at least one jurisdiction was always available whether the
crime was committed on high seas or terra nullius. Apart
from it the Convention provided the aircraft commander
crew members and passengers with wide range of authority
to act against anybody threatening the safety of an aircraft.
Thus, in the words of Professor Johnson, the Tokyo Convention
was certainly "a step on the road towards a more mature and

more comprehensive law of the ait‘.2

The Hague Convention of 1970 and the Montreal Con-
vention of 1971 may be considered as big steps forward in
the effort of the intermational commnity to suppress hijack-
ing of aircraft and remove the threat caused to intemational
civil aviation by it. These conventions;have enlarged the
number of states competent to exercise jurisdiction which, _
till now, Were unrecognised in an intemational Convention.
First is the jurisdiction of the state where the charterer
of an aircraft has principle place of business or permanent
residence, and the second is the jurisdict:ion of the state

where the hijackers (or other offenders) are found.

The scheme of jurisdiction over the offenders under
these Conventions give to almost all the eanfz-acting states

the right to exercise jurisdiction over the offenders on

2. See D.H.N. Johnson, Right in the Air Space (Manchester,
1965), p. 78.
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one basis or another. Thus, it makes it virtually impossible
for a hijacker or ai:y other offender to escape the normal
process of the law. ‘rh,e. universalization of jnr;sdiction

in air crimes have brought the offence of hijacking very

near to piracy under intemational customary law.

But despite all the significant provisions of these
Conventions the offenders go unpunished. There are four main
reasons. First, the priority in the exercise of jurisdiction
has not been given. Second is the lack of mandatory extra-
dition provisions. Third, there is lack of effective provi-
siong of thasanctions against the states which do not
fulfill their obligations under these Conventions. Lastly,
the most important reason is the political motive behind
the crime.

»

The most interested.state in the offence of hijacking
- is the state of registration. Therefore, there must be a
first priority in its favour. On the other hand, the nost
effective state for the prosecution of the offenders is
generally the state of landing. But the state of landing
may or may not be interested in prosecuting the offenders,
for it may regard crime as political. Therefore, two steps
are urgently needed to control hijacking. First, the crime
must be declared as non-political, and second, there must

be mandatory provisions for the extradition of criminals
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to the state which is most interested in the prosecutibn
of the crime.

The jurisdiction of states today to prosecute hijac-
kers and other offenders is much wider. Almost all the
states which may be involved or may be interested in the
crime have been given jurisdiction to prosecute the offenders.
But as we have already discussed, the problem arises vhen
the state which has custody of the offenders neither prose-
cutes nor extradites them. Obviously, such a state does
not fulfill its obligation under these Conventions. There-
fore, there must be some sanctions against delinquent
states for the actual application of the jurisdictional

provisions of these Conventions.

The United States and Canada have been strong propo-
nents of such sanctions and presented a dratt Convention
in April 1971 which was not acted upon by the Intemational
Civil Aviation Organisation (ICAO). In regard to specific
proposals for some kind of intermational enforcement measures,
during the discussion in the legal sub..committee of ICAO
there was a division between those states which favoured
an independent sanctions Convention, and thosevwh,o preferred
to amend the Chicago Convention for this purpose. The
delegates of Denmark, Finland, Norway, and Sweden submitted
a proposal (Nordfc proposal) providing that a contracting
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state which considered that another state had detained an
aircraft and the persons on board, or had not taken measures
to assuté control of the aircraft to its commander, or

had failed to take an offender into custody or tovexttadite
him, or submit each such person for prosecution, could
request that the ICAO Council be convened to deal with the
complaint. The Council could inquire into the factual
situation or, if authorised, could appoint a commission of
experts to do so. If the Council found that the complaint
was valid, it could recommend that the state concerned

* .+« take appropriate measures to0o remedy the situat.ion".3

The sanctions could be applied either through joint
concerted action by the international aviation community
as such, or by individual states. The economic 1nplications
of the suspension of flights could be very serious not only
for the state against which they are_applied, but also for
the states which apply them. It must be noted here that
there may be a lack of complete solidarity on the part of
many states. Because these measures may jecpardise their
econonic interestsand, therefore, they may not adhere to
the prescribed sanctions. In the altemative, the individual
states must be free to apply the sanctions. Moreover,

there should be an enforcement machinery, quite independent

3.  ICAO, proposals by the delegates of Denmark, Finland,
nan;ay. Sweden, IC/Working draft No. 831, Rev. 24/1/73,
Pe 3.
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from the present day United Nations machinery which may
not take any action due to the use of veto by any of the

big powers.

It is submitted that the success of these Conventions
is dependent on the adoption of an enforcement framework
whereby sanctions could be brought against an offending
state to compel its adherence to existing intemational law
obligations. These Conventions need "real teeth® to elimi-

nate the heinous crimes on board an aircraft.
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