
LEGAL ASPECTS OF THE TRANSFER OF TECHNOLOGY : 

A CRITIQUE OF THE UNCTAD DRAFT CODE ~ 

Dissertation submitted to the Jawaharlal Nehru University 
in partial fulfilment of the requirements for the 

award of the Degree of 
Master of Philosophy 

Mahendra Singh Sisodia 

CENTRE FOR STUDIES IN DIPLOMACY, 
INTERNATIONAL LAW AND ECONOMICS 
SCHOOL OF INTERNATIONAL STUDIES 

JAWAHARLAL NEHRU UNIVERSITY · 
NEW DELHI-110067, INDIA 

1984 



JA WAliARLAL NEliRU UNIVEHSITY 

CENTRE fOR STUD'IES IN DIPLOMACY, 
INTERNATIONAL LAW & ECONOMICS 
SCHOOL Or INTERNATIONAL STUDIES 

Gram : JA YENU 

Telephone • 652282 
• 652114 

New Mehrauli Road, 
NEW DELI:l-liOU67. 

7th December 1964 

& i R I I E I ' 4 I l 

C11411'tif'iad that the dissertation entitled 

"Legal Aspects of the Tr'mnafar of Tachnolo.gya A 

Critique of the UNCTAD Draft Code• submitted by 
I 
I . 

Mahendra Singh Sisodia iril fulfilment of nine credits 
' . 

out of the total requirements of twenty-four crsdi ts 

for tha awa&'d of the degr~e of Maatar of Philosophy 

(M.Phil.) c:t~ thia Univorsity. is hia original' woxi< 

end may be placed bafox-e: the examiners for evaluation • 
. I 

This dissertation hae no~ been submitted for the 

awaxd of anN other degree of this University or of 

any other Univeraity. 

;()_ f .. jt--»-----1 
~ R.P. ANAND) 

SUPERVISOR. 



Chapter I 

Chapter II 

\ 

Chapter Ill 

Chapter lV 

Chapter V 

Chapter VI 

Acknowledgements 

Introduction 

Transfer of Technology: The 
Scope and Content 

Towards A Code of Conduct for 

i - ii 

1 ~ 8 

9 .,.. 28 

the Transfer of Technology 29 - 51 

The Purpose, Scope and Content 
of the UNCTAD Draft International 52 - 73 
Code of Conduct 

Legal Nature of the Draft· 
Code · 74 - 91 

Conclusions 92 - 96 

Appendix 97 - 110 

Bibliography 111 - 134 



Acknowledgements 

At various stages of preparation, this work was 

subject to the intellectual scrutiny of n¥ teacher, 

Profes::>or Anand. dork1ng Hith Professor Anund is an 

adventure rather than a pleasure. His merciless scrut my 

of the entire manuscript, and judicious and penetrdting 

co~~ents led to many suggestions for improvements. l owe 

large intellectual debt to himo Of course, for his affection 

I have yet to find words to express my gratitude. 

Professor Rahma~ullah Khan has always been an 

unfailing source of guidance and inspiration for me. He 

contradicts the Chinese proverb that men are good natured 

until asked for help. , l record most gratefully my debts 

to him. 1 have greatly benefited from rewarks and criticism 

by Mr. H .P. Rajan, who has been a'n instant source of help 

for me. 

l have also been very fortunate to have received 
, 

the guidelines fron1 an expert on the subject, Professor 

Gabriel M. Wilner, Professor of Law, Un~versity of Georgia, 

during his teaching assignmoot as a Visiting Professor 

at JNU. 

It is my pleasure to record my particular obligation 

to Dr. Kishore Singh, Senior Scientist, National Institute 

of Scia• .e, Technology and Dev~;,lopmant studies. He was 



1i 

kind enough to make very extensive expert comments after 

reading· the entire manuscript. 

staff members of JNU central Library and s cho;:>l 
l\1\c:.\J.Q."" 

of Computer Science Library '1\Council of ~'lorld Affuirs 

Library, Indian Society of Intemutional La\l Libraty, . 

American Centre Library, United Nations Information Centre 

Library and Department of: Science and Technology, tiovernment 

of India Library are sincerel:'l thanked for their cooperation. 

Colleagues swapna, Sanjay, Sakesh, Prahalac1, Bharat, 

Naziri and Steven Holtzman are appreciated for their 

co!ll}Jlimenta. Ms. Zeenat deserves special thanks for the 

interest she took. 

i 

Typing assistance is, to say the least, essential 

to the final outcome. l ;must thank Mr. H.K. Taneja for 
i 

typing the manuscript perfectly .. 

)~'\~' 
(~U:mDRA SlNC'H SISODIA} 

New Delhi 

31 Decero.ber 1984 



Chapter 1 

Jl'! TRODUCT l~ 

Peace and prosperity are inseparable. lt is conceded 

that the growing economic disparity between the developing 

and the developed countries 1 is a source of great tens ion 

and a serious threat to the world peace and security. Thi~ 

gap continues to widen within a system establi.c;hed at the 

time when most of the developing countries were not indepen-

dent. The tragic paradox is. despite new achievements in 

science and technology which have brought affluence for 

a large number of people in the developed countries, wore 
t 

people in the developing countries ara suffering fro1n 

hunger and want today than ever before. As a Report to 

the Club of Rome states - we have today two-th irda o ... : Inan-

kihd living •••• on less than 30 cents a day •••• in the 

third world millions of people toil under a broiling sun 

from morning till dusk for miserable rewards and p'remature 

1. According to the usage of terms common in UNCTAD. 
developing countries are all the meu1bers of the .. Group 
of 77". This group is' also referred to as the "South 11

, 

"LDCs•. •Third World•. "Poor• and "less advantagedM. 
Developed countries refer to the countries that are 
members of the organization for li!conomic Cooperation 
and Development (OECD), and Australia, Fi~land and 
Newzealand. These countries are also referred to as 
"\'lest". ·~>Jest em" • "advanced", "developed market 
economies~·, "North•, ",:idl" and -a Group... Socialist 
countries reof er to countries of &astern &urope (except 
Yugoslavia). These countries are also spoken of as 
.. centrally planned economies", "East• and the "D Group"'. 
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deaths without ever discovering the reason why. 2 Thus 

the inhabitants of more than hundred developing countries 

continue to live in a miserable economic condition and 

strive to fight against neo-colonial oppression. Their 

economic plight can be seen from the fact that in 1976 the 
I 

developed countries with 20 per cent of the world population, 

enjoyed about two-thirds 'of total world income: by contrast 

the developing countries, excluding China, with about. 50 per 

cent of the wo.rld population received only one-eighth of 
! I 

the total world income. 3 In fact these developing count·rie!::l 

are feeling economically st.randed, stagnant and bogged down. 

As the world is confronted with the enormous task of 

finding the resources to feed, clothe, houae and educate 
' 

more than half of the population on this globe, technology 

can play the most important role in solving the problem of 

providing a better standard of liVing for the expanding 

world population. It is well-known that in the developed 

countries tedmology has greatly contributed to the growth 

of industrialisation and, in tum, to the entire development 

process. Technology indeed has become an inescapable feature 

of economic development. It can be seen from the fact that 

2. 'Tinbergen Jan, ~~shaping the International Ordgr;~ 
B,eport to the Club of Rome (London, 1977}, p. 19. 

3. UNCTAD, · "New Directions and New Structures for Trade 
and Development", ·Report by the Secretary General 
of UNC'l'AD to UNCTAD IV l~~ew York, 1977), P• a. 
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during the first half of this century, 87.5 per cent of 

the growth of per capita income in the United States was 

attributed, "oj an expert, to technologica~ progress and the 

remainder to the use of capital. 4 In the_ same way after 

World War II Japan, on the basis of its technology, has 

emerged as a great economic and foremost technolo<;,ical 

power. Technolo9ical leadership is now seen as .essential 

to political leadership in the international system. And 
l 

technology has come to be rldgarded as the gate\..,ay to po\-ter 

and prosperity. 5 Werner Von Braun told a u.s. Congressional 

Com:nittee in 1973, "Horld leadership and technological 

leadership are inseperable. A third-rate technolo~ical 

nation is third-rate power politically, economically and 

socially". 6 

lt stands to reason that having realised the impor-

tance of t~chnology the developing countries feel that an 

infusion of mod,.t.rn technology into their economies is 

essential for ~heir economic growth and industrial develop-

rnent. Because of certain reasons,- unable to develop 

4. Robert Solow, •Technological Change and the Aggregate 
·Production", quoted by A.F. ~wing, "UNCTAD and the 
Transfer of Technology..,., ~~l of WoJ;ld Trade Law, 
vol. 10' (1976}, p. 197. 

5. William R. Kinter and Harvey Sicherman, TechnolOQ'l 
and International Po~itics {Lexington, Mass., 197S), 
p. 15. 

6. U .5. House of Representa't;i ves, Committee on Inter­
national Relations, Science and Technology in the 
Department of States { 1975}, p. 2. 
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autonomous technology, the I developing countries· seek the 

I 
transfer of modern technologies from the vast pool available 

in the developed countries. For these reasons the attention 

of the international organisations has been focussed on 

the subject of the transfer of teqhnology. 

! 
· The transfer of technology as an issue of international 

' 

significance has be.en raised by the developing countries 

in various international fora. Access to the achievements. 

of modern science and technology was included as one of 

the aims of the New International ~conomic urder (Nl&u) 
I 

which was inaugurated cy the General Aosembly at ito sixth 

special session in May 1974. 7 In paragraph 1 the declara-

tion· states, "the benefit of technology are not shared 

equitably by all members of the international community 41
•

8 

Thus technology is conceived of as a •co~nunity resource• 

akin to the concept· of the common heritage of mankind. 

since the developing countries have to bear a heavy foroi91 . 
~xchange burden in acquiring technology, they gave high 

priority to the adoption of a code of conduct for the 

transfer of technology in the decl<::1ration on NlRU. 

The Charter of Economic Rights and Duties of States 9 

also recognized the importance of technology in the 

7. Xlll, International Le9al Materials \1974;, p. 715. 

8. See, General Asse;Tibly Resolutions, 32()2 (~ -Vl) of 
1 Hay, 1974. 

9. See, General Assembly Resolutions, 3281 t.X..'UX) of 
12 December 1974. 
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acceleration of the economic and social development of 

states. The Charter errphas·ised the importance of streng-

t~ening and developing the scientific and technolo~ical 

infrastructure and technolo~ical capabilities of developing 

countries in order to help them to expand and transform 

their economies. 

In 1964, UNCTAD I recommended that competent inter-

national institutions should explore the possibility of 

facilitating the transfer :of industrial technology to the 

technologically underdeveloped countries. In 1965, the \ 

General Assembly at its seventieth session, adopted a 

resolution ~2091 (XX)), in which it requested the Secretary 

General to continue studies on international practices for 

the transfer of technology. It may _be mentioned that the 

unanimously adopted resolution of m~CTI.U> (resolution 

39(iii)) 10 represented a considerable broadening of 

UNCTAD •s mandate in this field. This resolution has been 

characterised as a .. decisive breakthrough•• for the further 

work in this field at the national, regional and inter-

national levels. The resolution invit~d the developing 

countries to establish an institution for the specific 

purpose of dealing with the whole range of questions 

connected with transfer of technology. The resolution also 

i 

10. See, Appendix for the full text of the resolution. 



! 6 

addressed a srries of majo'r reconunendations to the developed 

countries to take measures: towards improving the access 
i 
I 

of th~ developing countri~s to technology. 

There-upon a number :of international organisations 
' J . 

expressed their concem an!~ desire for the formulation of 
I 

a code of conduct to regu]ate transfer of technology 
I 

I . 
transactions. The earliest formulation of a draft code 

I 
of conduct took place under the auspices of the Pugwash 

I 
I 

Conference on science and .world affairs in April 1974. 
! 

The UNCTAl) in Hay 1976 co~vened an International Group 

of ~xperts ll~S) to prepare a draft outline to serve as 

a basis for the preparati~n of a universally applicable 

code of conduct. The Group after holding several sessions 

produced a composite dra.ft in ita July 1978 session. 

The first session of the United Nations conference 

on an international code of cooduct on the transfer of 

technology, was held in 1978. Since then five sessions 

of the conference have been held up till November 1983. 

The sessions have!not proved to,be successful. Particu-

larly, the outcome of the fourth session was most dis-

appointing. The reasons for the failure were the differences 

between thd devel.op1.ng and the developed countries on 

certain issuus. This diss~rtation seoks to analyse those 

issues. 
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Plan of \iork 

•"L'ransfer of technology .. , an issue of immense impor-

tance. is highly sensitive, as the economic interests of 

the developing,and developed countries are directly involved 
I -

in it. It is therefore incumbent upon us to have a fair 

understanding of all other related aspects of the subject 

before treading into its legal aspects. The present work 

is a modest endeavour to highlight different aspects of 

the subject in general and the legal nature of th~ draft 

code along with different approaches of the developing 

and developed countries on the draft code, in particular. 

Keeping in view the above mentioned object the 

E.econd chapter of the dissertation defining •technology' 

and •the trans'fer of technology • deals with chanqels and 
I 

mechanism through which transfer of technology is taking 

p~ce. The chapter also deals, at length. with the 

technolo~ical dependence of the developing countries on 

the developed countries th~t has caused the need for the 

transfer of technology. The third chapter discusses the 

circumstances ~1ich led to the demand for. a universally 

applicable code. It also enwnerates the international 

initiatives taken for the f.ormulation of the code. ln 

the last of the chapter we have tried to analyse different 

positions of the developing and the developed countri8s 

in regard to the provisions of the draft code. 
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The large-scale capital intensive technoloQics 

developed 1n Kurope. North America or Japan may well be 

efficient, but their introduction into poorer. less developed. 

societies often raises more problems than it can solve. 2 

Such technologies often require large plants and equipments 

and appear to be relatively capital intensive, a strain on 

countries where capital is unusually scarce.3 Advanced 

technologies are also characterised ~ the use of less 

labour per unit of output and they thus create problems 

of l.~nernployment. Specific technology frorn a developed 

country can seldom qe applied without necessary adaptation 

since the circumstances and needs of the technology 

acquiring country vary greatly. The variables that are 

and should be taken into consideration are. the physical 
I 

environment. iabour conditions, availability of raw 

material, sp~cialized skills, availability of components 

and services, government policies, and consumer taste. 4 

Most of the technologies imported by tho developing coun­

tries are often inappropriate to their ·local conditions. 

The code is e~ected to give due recognition to the special 

2. Nicolas Jequire, ed., _ APeropriate Technglogy; Problen~ 
~nd Promises ~o~CD, Paris. 1976), P• 16. 

3. Bruce S .- Old in Richard s. lickocus 1 ed. 1 _App!;:opriate 
T~chnoloo~~s fo{ Developing Cg:untx:J.es · (Washington, 
D.C., 1977), p~ vii. 

4. See, o. Strugated, "The Practical Advantages to 
Developing Countries from the Transfer of Technology: A 
vie,., ~ a &uropean Dased Hultinational .. , in '}.'ransfer 
of Technology' An International lssy~, Repol:t of the 
lCC/Bl-tMR Seminar, 1977, p. 19. 



Chapter ll 

TRl'~NsFER OF TSaiNuWGX; THi SCOP!\ 
AND CONT&NT 

liver since the attainment· of frr;edom the developing 

countries have launched a quest for the means to consolidate 

their political freedom by improving their economy. Leam~ 

ing from the e~eriences of the developed countries they 

found that technology has the most important role to play 

in economic developmento In international relations 

technological pow~r has always been a part of economic and 

political domination of technologically superior countries. 

As a scholar puts it, 'the instrument of domina.tion no'{[, 

more than military and political power. is the scientific 

and technological superiority of the developed countries. 1 

" Modern technology has become immensely complex and 

knowledge-based, requiring high level scientific and 

technological manpower for both its growth and operation. 

It would be appropriate to have an understanding of the 

term "technology". 

Def!nition 9$ Technol~ 

The term technology is very ambiguous and has been 

defined in numerous ways. The definition of term "technolo<;y-

1. Herrera, quoted by B.R. Nayar. Indiq •s ulli::st for 
Technological Denendqp~ \llelhi, 1983), p. 42. 
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which a scientist would like to give is ·complicated and 

controversial. 2 But technology commonly means the process, 

plant, techniques, knowledge and skills, required to manu-

facture a product. 3 It is the application of scientific 

and technical knowledge to the creation of a specific 

product or performance of a specific task.. 4 Thus technology 

would include skills, knowledge and procedures for making, 

using and doing specific things.s Goulet still proceeds 

further by def-ining •technology • as the systematic appli­

cation of coljlective human rationality to the solution of 
I 

problems by asserting control over nature and over human 

process of all kind. 6 The four main features of technology. 

according to one author, are "technology is transnational 

in origin, cumulative in growth, transmissible across 

national frontiers and irreducible in supply upon trunsfer". 7 

2. J.B:. Bernal, Scieu~e and Hi£!~ lLondon, 1969), 
PP• 3Q-31. 

3. Aubrey, .J .• h., "'r ransfer of Technolow: An International 
Issue .. , in ~gnsf§r pf Te£b.!:!olo9Y.L {m Intemgstigrul! 
lParis, 1978), p. 9. 

4. Rojas Carlou, .. Legal Framework for the Transfer of 
Technology", in Tr?n~st.er of, Techpglogy; = An ;I.nt~rnstians..! 
*ssu~ (Paris, 1978), p. 49. 

5. 1Qt~I;TH:it1ona1 :Encyc}:QB_!;:dis gf the Social science 
(New York, 1969) 1 p. 576. 

6. Denis Goulet, !!!§.. Uncelj:a;i.n P.r;:,omise.l V?lM_Cgnflie!:£! 
~n T~chnolggy Transfer lNew York, 1977) 1 p. 6. 

7. Surendra J. Patel, ~Transfer of Technology and 
Developing Countries .. 1 l..2W90 '!'rade J3._eview, vol. 6 • 
( 1971-72), pp. 389-90. 
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However 1 it cannot be agreed upon that technology is trans-
• 

national in .origin. Rather. it can be said that science 

is transnational in origin hut not technology. 

However, it seems that technology is always embodied 

in one of the four primary forms: publication, products, 

proprietary information and people. As Henry Nau states, 

"technology is most usefully defined in terms of a spectrum 

ranging from sci~tific publications and exchanges, at one 

end, to proprietary information and professionally qualified 

people at the other". 8 

' For the purposes of this study, the definition 

given 'aj the UNCTAD is important. According to an UNCTAIJ 

study, although technology is often referred to vaguely 

and is surrounded by mystery, yet the concept of technology 

is neither vague nor mysterious. 9 UNCTAD has defined 

technology as a commodity bought and sold in the world 

market and which is an essential input for production. 

It states that 10 

Technology is considered an essential input for 
production and bought and sold as : 

8. Henry R. Nau, Tephnology Transfer and U.s. Fore ion 
Policy {New York, 1976), p. 14. 

9. UNCTAD 1 Gu~delines for th$( Stugy of S:.he T &:ansfe,F 
of Tec;hnology: s=o Developing Cguntries; A Study !N 
~ UNCTAD Secres=ariq~ (New York, 1972}, p. 5 • . 

10. Ibid. 
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la) Capital goods, 1ncludin1J machinery and p.r.oduc­
tive system. 

lb) Human labour, usually skilled manpower and 
management, specialized scientists et~. 

~c) lnfQrmat!on, of both a technical and commercial 
character, including that Which is readily 
available, and that subject to proprietary 
rights and restrictions. 

The- UNcrAD study 11 points out that the developing 

countries in general are deficient in all the three domains. 

Because of the scarcity of qualified manpower only a few 

I 
of them produce modern capital goods. As regards tedmi-

cally qualified manpower, it is said that because of the 

concentration of higher technical and scientific training 

in developed countries and because of lack of proper 

science and technology policies, the developing countries 

have only a limited supply of skilled manpower. Besides, 

they lose a part of this scarce resource throu9'1 what is 

called "'brain drain.- which is transfer of technology in 

reverse. Furthermore, monopolistic practices of technology 

suppliers place severe barriers on tha access of these 

countries to information about specific production 

processes. 

R~fin it~gri gf Transfer gf 
T~chnQlogy 

The transfer of technology is defined in the m~CTAD 

11. Ibid. 
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draft code as the •transfer of systematic knowledge for 

the manufacture of a product, for the application of a 

process or for the rendering of a service and does not 

extend to the transactions involving a mere sale or mere 

lease of goods". 12 

Transfer of technology transactions are arrangements 

between parties involving transfer of technology as defined 

above. These arrangements specifically include the follow­

ing13 -

{ 1) The assignment, sale and licensing of all 
forms of industrial property (except trade 
marks, when not part of transfer of techno­
logy transactions); 

( 11} The provision of know-how and technical 
e~ertise in the forms of plans, models, 
instructions, specifications etc. involving 
technical advisory and managerial personnel, 
and also personnel training; 

(iii) Technological knowledge necessary for the 
installation and functioning of plant, 
equipment and turnkey projects; 

I 

(iv) Technological knowledge necessary for the 
installation and, use of machinery etc. 
obtained by purchase or other means; 

( v) The technological contents of industrial 
and technical co-operation agreements. 

12. UNCTAD, Draft ;xnternati,Qnal Code of j:onduct on 
the Transfero£ Technology, TD/Code/41 (1983). 

13. Ibid., PP• 2-3. 



M~pbanisms and Channels for the 
!J:2!lsfer 9f Technology 

I 

A mechanism for transferring technology 1s any means 

for making available to a production enterprise, those 

elements of technical knowledge which may be unavailable 

in the domestic economy, required to set up or operate 

production facilities.; 14 The range of mechanism for 

technology transfer is large and heterogeneous. &ach of 
' ! 

the elements of t~chnical knowledge may be transferred in 

a variety of ways and even the tcansfer of one element by 

itself may involve a number of che\nnels. 15 

Technology could be transferred through various 
! 

channels, namely, foreign investment, joint ventures, 

service contracts, · mana.gement contracts, licencing agree­

ments, patent kno\'lhow, trade mark engineering, and design 

services, etc. A technology acquiring country can use 

almost all of these ways, either singly or in combination. 

But the choice of meGhanism for acquiring technology is 

influenced by a variety of factors, such as the outlook 

and motivation of local enterprises, the nature of the 

technology, the level of domestic technological and indus­

trial capabilit1es. 10 

14. UNCTAP, ~he chsmnels gnd M~hanisms for the ·rransfer 
of Technology from Develpeed .to Developing Countries, 
TD/B/AC.ll/5 lApril 1971), P• 12. 

I . 

15. Ibid., PP• 13-14. 

16. lbid., P• 45. 
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'I'h e atudy conducted 'by L"NCTAD in 1971 classifies 

the channels fpr transfer of technology as follows: 17 
I 

1. The flow of books, journals and other 

published information: 

2. The movement of persons from country to 

count.rrt; 

3. saucation and training; 

4. Kxchans:,e of inforrnation and pertionnels 

through technical co-operation programr.le; 

5. Employment of foreign experts and consul-

tan cy arrangements; 

6. l=ll.t"'Ort of machinc.:!r:y and equipments and 

related literature; 

7. Licence agreements for proCluction processes, 

use of trade 1narks and patents etc.; 

8. Direct foreign investment. 

;rable 1 given bel. ow explains forms and types cf 

technolo~ used in a particuleir area. along with mechanisms 

of technology. 

17. Ibid. I P• 9. 
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Table I 

Definition of Technology and Technology 
Transfer Along with Transfer Mechanisms 

Forms of 
Technology 

People 

Proprietary 
in format ion 

Types of Tech­
nology 

firm specific 
. (information 
specific to firm's 
experience and 
activities not 
~ttributabltt to 
any specific item 
firm produces) 

. system specific 
(information 
about manufac­
ture of product 
or item that 
any manufactu­
rer would 
obtain 
I 

Products general infor-
. mat ion co.umon 

Publications to an ind•.tst.ry 
()r trade 

Area Used 

Rand D 
.t<lanage­
~ent and 
Planning 

Manufac­
tureing 
and 
Produc­
tion 

lv1ark.et­
ing and 
Distri­
bution 

Design 
and 
Construc­
tion 

Mainte­
nance and 
service 
manuals 

Mechanisms of 
Technology 
Transfer 

training and edu­
cation management 
services 
Cooperative R 
and D agreements 

know-how and 
technical 
assistance 
agrP;emants 
direct invest­
ment coproduction; 
joint venture 
turnkey plant 
sales patent 
and license 

'without know-hoW) 

agredments capi­
tal equipmt:nt 
intermediate 
products final 
pruducts scienti­
fic meeting 
profossional 
journals 

Source: H.R. Nau, Technology Transfer and u.s. 
Fore,ign Polricy, (Ne"\'i York, 1976), p. 15. 
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However, in spite of the complexity of the transfer 

process, mechan1Smsmight be classified in two broad groups -

li) Direct mechanism; and lii) Indirect medlanism. 

Mechanisms for the direct transfers include 18 such 
I 

things as direct contracting' or individual experts and 

consultant companies; engaging engineering design and 

plant construction enterprises; training nationals for 

specific projects, technical. information activities and 

transfer of the process technology embodied in capital goods 
' 

by importation ;of equipment purchased directly from machine 

manufacturers. 

Mechanisms for the indirect transfer of technology 

is defined as •those Where an enterprise in the developed 

country is interposed between various individuals, groups 

and entarprises which can supply technical knowledge arid 

the recipient company in the developing country. 19 

Dir~ct mechanism is generally possible when there are 

no restrictions in the availability of process technologies 

because of patents or proprietorship. Whereas indirect 

mechanisms are more prevalent in sectors Where technology 

is highly sophisticated and changes rapidly. However, it 

is very difficult to reach any firm conclusions about the 

relative importance of indirect as opposed,to direct mechanisms. 

18. Ibid., PP• 15-16. 

19 • I pi d • , p • 2 5. 
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I 
:,t'echnQlQgical !>epend~pce of DeveJ.oping 
£2untries on Deyeloped Countries; The 
Need for Technology T rsne_f~r 

The technological gap between the developed and the 

developing countries is the root cause of tho economic 

disparity between them. Present day technological back­

wardness of the developing countries could be traced back 

to the colonial period. During that .period the developing 

countries were denied opportunities for independent research 

and development. But sad to state that even after achieving 

the independence the developing countries. because of their 

poor and defective policies relating to science and techno­

logy, could not achieve self-reliance in the field of 

_technology. The result is that at present only a handful 

of developed countries have monopoly over the entire 

research and development activities and the resultant 

technological inventions; the developing countries are 

lagging behind miles from the developed countries. As 

Nevers observes, "'we now have on this· planot, societies 

·with extremely adv~nced technologiE;ls, living side by side 

with societies whose technologies are basically those of 

stone age. n 20 In the words of Professor Anand, "the 

bene£ it of science and technology have not really reached 

to the two third of humanity o Hith a fevl notable exceptions 

20. Noel De Nevers ( ed.), !£chno1Qgy and Sgc:iety; 
{Addison iiesley Publishing, 1972}, p. 48. 
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the so-called developing countries are not developing 

fast enough • • • • in fact these developing countries by 

definition are poor and underdeveloped and frankly speaking 
' 

aarift. 21 

The technological dependence of the developing on 

the developed countries is almost total. A report of Club 

of Rome states, nnowhere is the disparity between the 

industrialised and the third wor~d countries more marked 

than in the field of scientifi'.: research and technological 

development•. 22 lt can be seen from the fact that in the 

late seventies 1 the developing-countries accounted for only 

12.6 per cent of global stock of scientists and engineers 

engaged in research and devel6pment. 23 They spend only 

about 0.3 per cent of their ~P on research anq development, 

compared with some 4 per cent in the socialist countries 

of Ji:astern B:urope and 2 per cent in developed market 

economy countries~ 24 · 

21. R.P. Anand, Nf:W states and ;Lntewstional Law 
(Delhi, 1972), P• 87. 

22. Jan Timbergen etc., ~haping the lnterna~ional 
Ord~r, A Report to the Club of Rome (New York, 1976}, 
p. 39. 

23. Report of the Pearson Commission, 
Developmf..:;n~ ~Ne\" York,. 1969), p. 

Partners !!! 
29. 

24. UNCI' AD, ~:orrnulatl.on of a stx:atesw for the Technolo­
!Q.gical Transfprmattion of P.~veloping Countries, 
'rD/B/779, February 27, 1980, p. 1 • 

. i 
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Il:ut.J!ature of T§cbnologica.l 
pepenot.mce 

..... 

The concept of dependence can be given several 

interpretations varying from •reliancl~ •, which can be. 

essential, to 'being subordinate', which is certainly 

asymmetric:· 25 In order to analyse 'technological depcn-
1 

dence • it is irrportant to distinguish between these two 

connotations. 
I 

Technological dependence of one country on 

another-in the sense of essential reliance is not in itself 

a cause of concern, and may indeed facil~tate development 

through division of labour. un the other hand the picture 

is quite different when the relation is one sided. 26 A 

typical developing country depends technologically on 

developed economies, involving a relation of subordination, 

in a manner that is quite asymnetric. and it is this 

asyrnmetry! or unequal relationship that makes the notion 

of technological dependence: a c~~ntral concern in economic 

developi:Gent. 

·rhe development of the one sided features of techno­

logical dependence is largely the reault of the industrial 
I 

revolution, and, in particular, of the form that modern 

25. UNCT.AD, ';I'~chnological Dependence; ~ts Natur~, Conse­
~ences and Polici I;nl>lications, Report by the UNCTAD 
Secretariat, Tu/190,' 31 December 1975, p. 4. 

2 6 • Ibid • , p. 4 • 

27.. Ibid. 
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capitalism has taken. This dependence, furthermore, was 

fostered and perpetuated b'j the dominance relationship 

of the colonial era. The characteristics of dependence 

as it exists today cannot be disassociated from the 

historical process that has brought this dependence in 

to being. Whil
1
e the experience of all the developing 

countries are by no means uniform there are enough charac­

teristics in common to make ~it equally detrimental for the 

developing countries. The one sided nature of the techno­

logical dependence that has .characterised the u..'lequal. 

relations between the developing and the developed countries. 

has been extensively discussed in -recent years. The 

inequality covers predominance of primary commodity pro-

duct ion, weakness of industrial output, and their reflection 

in the structure of trade. It also reflects underdeveloped 

skill profiles, weak technological infrastructure and 

inadequacy of financial resources. 28 

There are several distinct aspects of technological 

dependence of the developing countries. As the report 

by the UNCTAD secretariat mentions the following 

aspects. 29 

28. 

29. UNCTAD, n. 7, P• 4. 

- '="'" ... \,.... ... 

'<", \. ~· . '. -~ '- .-' • • ' '1. L 

:---olss ----, 

11111/ll~ii,f~~i:l/111~1 J . 
i 
\._ TH1554 
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A. \"lealmeases of Production and 
Trade S~;yctures 

1. Dependence of Comrnod~ty Psttern 

An important aspect[ of technological dependence 

concerns the dependence of commodity pattern. The type 

of consumer goods consumed in the developing countries 

reflect the influence of moves in the advanced industrialized 

nations. and this applies particularly to the consumption 

of the upper classes. 30 This leads to a significant 

restriction of the_ economic options ~>en to the developing 

countries. The technological dependence of developing 

countries on the developed ones extends to taste formation 

also. 

2. Dependence of Means of Production 

Asymmetry of means of production is certainly one of 

the most important causes of the contrast bet 1veen techno.lo­

gical capabilities of different types of economies. 31 It 

reflects the typically sharp difference in the abilities 

of the developing countries to produce m~achinery and other 

capital goods needed for production. When modern designs 

30. 

31. 

See, Paul Streeten and M1chael Lipton. ed., The 
Crisis of Iad!an Planning:. ~cpnomic Planning in-the 
1960s lOxford University Press, London, 1968j. 

Meir Merhav, Teg·mology bependence. Mopo!t2ly_and 
Growth \Oxford, 1969~, See also, Albert Fishlow, 
"~npty Rconomic Stages", J.igonomic Journal, Vol. 7 5, 
(1965), pp. 112-25. 
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are involved i~ is of littl~e doubt that the sophistication 

needed in the manufacture of capital goods makes an inpor­

tant contribution to the utilization and adaptation of 

these goods • 

3. Dependence of 'l'rad§ 

The developing countries depend on the more industria-

lised nations for the technical knoW-how, patents, management 

and finance etc. One consequence of this oependence is 

the 'power• that rests in ~hd latter countries to influence 

trade policies in the former. For example, a developing 

country may not be permitted to export certain utilizing 

specific know-how or .may be required to import machinery 

and other goods from some specified enterprises. This 

aaymniet.ry of trade may put a developing country at a 

considerable disadvantage in the utilization of modern 

technology and in making use of the best available exchange 

opportunities. 32 

B. Technical and Financial Dt~pendence 

1. Dependence of .Tiichnical Kpowledge 

Modern techniques of production were typically evolved 

3 2. UNC'l'AD, n. 7 , p. 6. This is over and o."Qove d isadvan­
tage that apply to developing countries· because of the 
general nature of the trade relationship involved, 
leading to some for.m of "unequal exchange". See also, 
Ashok Mitra, ~quivalence ;!.n }Sxcha.nge: A Sk!-}ptical 'Not~ 
in A. Mitra, ed., &_c2no]l.ic Theo.r.y· gnd P}:anniny 
lOxford, 1974), pp. 141-50. 
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in the developed countries and there are barriers - both 

natural as well as artificial - to the transmission of 

this knowledge. The technical dependence leads to t\'IO 

rather different consequences, namely, la) the absence in 

developin9 countries of same technical knowledge that is 

widely available in the developed countries, tbJ the 

unavailability_ in both developed and the developing coun­

tries of knowledge of possible technical processes of 

particular interest to the developing countries. 33 Thus, 

the dependence of technical knowledge applies both to the 

unequal availability of existing knowledge as well as the 

world shortage of innovations geared towards the requirements 
I -

of the economies of the developing countries. 34 

2. Skill Dependence 

The e~lo1tation of production opportunities depends 

on the skill to operate technical processes efficiently. 

Therefore, the shortage of skilled labour in the developing 

countries is another aspect of technological dependence. 

The type of shortage varies from country to country. 

While some developing countries have a large supply of 

degree holding engineers, qualified doctors and scientists, 

33. See Paul' Streeten, Tedlnology Gaps Between Rich 
and Po:Jr Countries, Scottish Journal of Pgliticq.b 
i£gnoru:z,: Vol. 19 ( 1972}, p. 217. 

34. ; tn."CTiill, n. 7, P• 7. 
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there still tends to be an acute shortage of skills 

that came mostly from practice and learning hl" doing. 

In general, the skill asyrrunetry tends to be sharpest at 

the down-to-earth leve1.
35 

3. lipancial Dependence 

Financial dependence arises w
1
ith respect to direct 

private investment, loans and aid from developed to cevelop-
1 

ing countries. Financial dependence also implies a depen-

dence of dec is ion making in as much as finance is an 

important part of the control of business decisions. This 

is most conspicuous in the case of transnational corpora­

tions. 36 Financial cootrols arid sticks are frequently 

very effective also in the hands of governments of the 

cleveloped countries. 37 

c. Cagg~lities for CQntrol 
and Initiatives 

1. Q~Pendence of control 

The dependence of control is closely linked with the 

financial depen'dence di.scusa'ed earlier. This refers to 
I 

the fact that this dependence leads to a dichotomy between 

35. lbid. 

36. See. John llunn ing, ed., :rne Mult_1natignql gnterPris~s 
(London, 197lj. And Paul S:treeten. ~he Multinational 
Corporation and the Nation State••, in Ih~ fr9!1!:.!..~ 
of Deve!ownent §tudiey, vol.,. 18, \1972}, pp. 223-38. 

3 7. UNCT AD, n. 7, p. 7. 
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those ~1o take decisions and those who take conse~uences 

of those decisions. 38 This applies particularly to 

business deci~ions involving choice of techniques and 

products for ~eveloping count,ries, specially when made by 

transnational' firms. There are also asymmetries in terms 
I 

of regulation:that reinforce this asymmetry of control, 

and the control reflects the pervasive influence - political, 

economic and cultural - of developed countries on life in 

the developing world. This is essentially a part of the 

price that is extracted for supplying technology or 

39 capital. 

2. Dependence Qf ~nitiatives 

There is a basic difference bet·.veen developed and 

developing countries in the ability to assume the initiative 

in the technological sphere and in the confidence necessary 

to do so even When the technical ability exists.'40 It 

may be hard to quantify the asymmetry of ·initiative but 

it is certainly one of the more fundamental characteristics 

of underdevelopment. 

' 

However, technological depe~dence arises initially 

from the imbalance in technologipal capacity, i.e. :he 

38. Ibid., pp. 7-8. 

39. Ibid., p. a. 

40. Ibid. 
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capacity to produce tedhnoiogy.41 But in reviewing the 
I 

technological dependence it is essential to keep in 
i 

mind the pervasive influen.ce of the transnational corpora-

tions in the world market. The market is highly imperfect 

with great monopoly advantages for the seller because of 

secrecy and the production tec~nology is trans~erred w1der 

terms that are the outcome of negotiators between buyers 

and sellers in situations approximating monopoly or 

oligopoly. 42 Also, the lack of effective indigenous 

scientific and innovative capacity of the developing coun­

tries tends to perpetuate technological dependP..nce. 

Cooper and Sercovich described the case of the third world 

as being one of double dependence because the elements 

of technical knowledge have to be transferred, but so does 

the capacity to use this knowledge in investment and 

43 production. , And it is this dependence that is the 
' 

root cause of their weakness and highli'ghts the need for 

the transfer .of technology. 

For an easy access to technology on reasonable 

terms, a dire necessity was felt to have an international 

41. Francis Stewart, 
\London, 1977;, 

~liDf'logy ard Und~{development 
p. 119. 

42. UNCTAD, n .. 7, p. ll. For ddtail see, c. Vaitsos., 
Transfer of Resgurces and Pre!Jervatiop of t-lopopoly 
~~, ~conomic Development Report No. 168, Centre 
of lnternational Affairs~ Harvard University, 1970. 

43. Francis Stewart, n. 41, p. 119. 
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code of conduct to re9ulate transfer transactions. In 

the subsequent chapter we would be dealing with causes 

that led to the detnand for a code, and the international 

initiatives taken for the formulation of the code. He 

would also discuss different drafts produced by developed. 

developing and socialist countries and their respective 

position on the UNCTAD draft code. 
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Chapter Ill 

TO'U"RDS A CUDE OF CONDUCT t"OR THS 
TR.Al-iSFli:R UF Tli:OiNOUJ(,Y 

p,-;mand and International Ini­
tiatives for the Code 

Easy access to technology on reasonable terms is 

one of the main factors essential to accelerate the growth 

of economic and social development of developing countries. 

Transfer of technology to developing countries has certainly 
I . 

been taking place but it is not considered proper to meet 

their needs. Certain factors 'like modes of transfer, 

restrictive business practices, bargaining power of developed 

·countries, abusive practices and do;nination of transnational 

corporation ~ 'l'NCs) , imperfect markt-.,ta, choice of technology, 

etc., have led to the demand for an international code of 

conduct to· regulate transfer transactions. These factors 

, are being discussed here briefly. 

It has been long recognized that the choice of tech­

nology and technical change plays a vital role in contri­

buting to the econorr.ic development of a nation. The 

technologies of an advanced industrialized society are 

generally developed in response to the needs and conditions 

of that society. 1 

1. Graham Jor as, The Role of s Ci§!nce and Techngl~gy 
,in Develc -'inQ cooo·tries (London, 1971), p. 24. 
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The large-scale capital intensive technoloQics 

developed 1n Kurope. North America or Japan may well be 

efficient, but their introduction into poorer. less developed. 

societies often raises more problems than it can solve. 2 

Such technologies often require large plants and equipments 

and appear to be relatively capital intensive, a strain on 

countries where capital is unusually scarce.3 Advanced 

technologies are also characterised ~ the use of less 

labour per unit of output and they thus create problems 

of l.~nernployment. Specific technology frorn a developed 

country can seldom qe applied without necessary adaptation 

since the circumstances and needs of the technology 

acquiring country vary greatly. The variables that are 

and should be taken into consideration are. the physical 
I 

environment. iabour conditions, availability of raw 

material, sp~cialized skills, availability of components 

and services, government policies, and consumer taste. 4 

Most of the technologies imported by tho developing coun­

tries are often inappropriate to their ·local conditions. 

The code is e~ected to give due recognition to the special 

2. Nicolas Jequire, ed., _ APeropriate Technglogy; Problen~ 
~nd Promises ~o~CD, Paris. 1976), P• 16. 

3. Bruce S .- Old in Richard s. lickocus 1 ed. 1 _App!;:opriate 
T~chnoloo~~s fo{ Developing Cg:untx:J.es · (Washington, 
D.C., 1977), p~ vii. 

4. See, o. Strugated, "The Practical Advantages to 
Developing Countries from the Transfer of Technology: A 
vie,., ~ a &uropean Dased Hultinational .. , in '}.'ransfer 
of Technology' An International lssy~, Repol:t of the 
lCC/Bl-tMR Seminar, 1977, p. 19. 
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needs of the developing countries for the fulfilment of 

their economic and social development. objectiv~s. 

Another source of conflict Which had led to a demand 

for a code is the present methods of transfer of technolo<;Y. 

The transfer of technology from developed to developing 

countries may be implemented through foreign direct invest-

ment, joint ventures, service contracts, management contracts, 

licensing agreements, patent know-how, trade mark etc. 5 

Very often combination of these two or more methods are 

used to transfer what is really a packaged technology 

consisting of various elements of technical knowledge for 

project irrplementation and manufacturing. 6 The devt!loping 

countries complain that the use of package transfers 

result in their inability to evaluate and control prices, 

under utilization, and failure to make input of local 

resourc\?s into the technology purchased.7 Unpackaging 

would enable the technology acquiring country or entclrprise 

to examine various components of the packaged technology. 

It will also enable them to determine whether the components 

are essential to the utilization of the transferred techno-

-------
5. For details on' channels and mechanisms, see Chapter 

II, p. 6 of this work. 

6. UNlDU~ Guidelines for the Acquisition of forei9Q 
Technology in Developinsr.£oyntries, 1973, p. 9. 

7. UNCTAD, Report of the Intergo~mmental Group of 
Sxperts on a Code of Cunduct on Tfansf~r of T~dnnology, 
TDfB/C.6/l ll975}, p. 26. 
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logy and whether they can be .obtained from local or other 

sour9es at lower cost. 
i 

Another complaint against the present methods of 

technology transfer, voiced by developing countries, is 

that the supplier use these methods to unload obsolete and 

inappropriate technology, poorly suited to the needs and 
! . 

circumstances of. the technology acquiring. country .. 8 

Technology supplying countries are expected, in some cases. 

to develop special technology for the developing countries, 

taking into account their climatic conditions, raw material 

resources, education level, and availability of the labour 
' 

supply. But present .nethods of technology transfer allows 

the technology supplying country to transfer inappropriate 

and obsolete technology. 

Transnational corporations are by far the most 

important source of inventions and innovations. 9 They 

are often among the first to deve~op and to apply technology 
I 

in domestic markets. They are also among the first to 

transfer technology abroad through a variety of mod:1lities. 10 

~--------------- . 

8. Mirabito, ••The Control of Technology Transfer: The 
Burke~artke Legislation and the Andean Foreign 
Investment Code: The.HUC Faces the Natlon 41

, Inter­
national Law, val. 9, ll975), p. 222. 

9.. See, !he Impgct gf Mul~pationgl Cornorat..1Qn!LQ!l 
Development and gn International Relatign§ lNew York, 
Unit~d Nationa 0 1974), pp. 66-73. 

10. Raymond Vernon, "International lnvestmf;tnt and Inter­
national Trade in the Product Cycle", ~U.S&&;te,;:~ournal 
of ~conoffiiss, Vol. so, 1966, p. 198. 
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The TNCs,. because of their bargaining power and oligopo-

11 
l~stic position , have designed transfer of technology 

contracts to include terms favourable to their objective 

of maximum profits. As a result transfer of technology 

contracts often involve packaged transfer of previously 

developed technology unsuitable to the needs of the deve-

loping countries. Furthermore,. TNCs impose restrictive 

business practices on the technology acquiring countries. 

So the complaint of the developing countries against the 

TNCs is that they tend to perpetuate technological dependence 

rather than assist them in their quest for technoloyical 

self-reliance. 12 

Controversy over the restrictive business practices 

imposed ~ the sup~lie~s of technology constitutes the 

core of the proposed code of conduct. This is the area 

Wherein the national interests of ia technology acquiring 

country and the interests of the, TNCs directly clasl,. 

Hhere direct control is not possible, as irl the case of 

subsidiaries, TNCs resort to restrictive practices to ensure 

control over recipjenta. 13 Such restrictions tend to 

11. See, ~'l. Chudson, UNITAR,. Research Report No. 13, 
The lntervatioval Transfer of c9mmercial Tecbnolgq[ 
S,Q_Developing Countries, 1971. 

12. A. Jayagovinda, ~awards a Code of Conduct for the 
Transfer of Technology .. ,. 1n.Qian Journal of fntemational 
~u Vol. 19 (1979), p. 259. 

13. lbid. 1 p. 266. 
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perpetuate technological depen(1ence and the developing 

countries oppose them. 

The developed count'ries are ·the repositories of 

economic and technological power, and, under the given 
' . 

circumstances, I there is no way but to deal with them 
. ' I 

directly for mOdem technol?gy. The buyers, especially 

from developing countries, are in a disadvantageous position 

while dealing with them. sven a country 1 ike Cana_da 14 

feels that it is getting a raw deal in its dealing with 

TNCs. Under such circumstances, the plight of the develop­

ing countries, Which lack both financial and technological 
15 power, can well be imagined. lt is for all these reasons 

that the developing countries feel that there must be an 

international code of conduct. to regulate technology 

transfer transactions. 

Q.!:owing Regoon'ition of the Need 
for lnte(national Regu!ation ;f 
!..!.2nefer of T§chnoloqy 

, Regulation of transfer of technology at the inter­

national level is by no means a novel phenomenon. As early 

as 1883, the Paris Convention on patents was adopted to 

14. see, · Fo~lm .. J2J.rect InvesJ:ment ~n csns.2s \Ottavta, 
1972), The Report of the Working group to assist 
Gray Commission on For~ign investment policy. 

15. m~CTAD, The Possibility and Feasibility of an Inter­
national Code of Conduct fQ~_!ransfer of Technology, 
DjB.A.C~ 11/22, 1974, para 17. 
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I 

regulate the flow of technology 16 'since during this 

period patents played a significalt role in the transfer 

of technology. The Paris convention on Patents was esta-

blished at a time when the majority of countries, now 

classified as developing, \"lere politically dependent on 

the developed countries, either as colonies or being within 

their spheres of influence. Therefore, the Convention 

could not reflect. the.interests of the developing countrieso 

Since the Paris Convention, the political status of the 

developing countries has changed. Furthermore, the 

developments in science and communication in the last 50 

years have led to a greater variety in the forms and 
' 17 channels in transfer of technology. 

This increase in the diversity of forms and channels 

of technolomr, transfer has led to the need for the esta­

blishment of CJl ·code of conouct to regulate the transfer of 

technology. Keeping in view this need, a cons iderabl~ body 

of opinion has built-up in favour of a code over the last 

decade. Various intergovernmental, international and other 

bodies have emphasised the importance of responding to 

this need. 18 

16. u~crAD, ~1ternational Regulation of Transfer of 
Technology, 'l"D/B/AC.ll/22, p. 26. 

17. Ibid., p. 26. 

18. Ibid., p. 27. 
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!he tnternational lnitiativ~: 
9!obal Support and Role of 
~he wcrAP 

The first international initiative in this area wu.s 

taken 't1j the General Assembly of the United Nations. The 

General Assembly,. "'r:rj a resolution 1713 (XVI) passed in 

1961, initiated a study on the effects of patent legislation 
I , 

on the developing countries. The report of the secretariat, 

prepared in response to this Resolution, pointed out that 

patents formed only a part of the problem and so a fuller 

consideration, of both patented and non-patented technologies 

should be undertaken. 19 

WCTAD l, held at Geneva in 1964, recommended that 

competent international institutions should explore the 

possibility of facilitating the transfer of industrial 

technology. 20 Soon after the first session of UNCTAD, 

the &conomic and Social Council adopted a re~olution 

requesting the s ecrt"~tary-GenBral of the United Nations to 

explore possibilities for adaptation of legislation concern­

ing the transfer of indust.rial technology. 21 The General 

Assembly again, on 20 December 1965, at the seventieth 

session, adopted a resolution 2u91 lXX) in Which it requested 

19. United Nations, Th~ Role of Patents in th~ .T[ansfer 
9!..1 ,~chnology to Develoning qountries, 65.1l.B.l.l964, 
par .. 311. 

20. UNC'l'AD, Final Act and Report, 1964, Vol. I, ?mnex 
A.l\', 26, para 3. 

21.. \mcrAn, n. 16, p. 21. 
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the Sccretaey-General to continue his studies of the 

adequacy or otherwise of existing national and international 
I 

22 practices for the transfer pf technology. However., 

nothing concrete could be ach 1eved in the UNCI' AD ll, held 

in 1968. 

The decisive breakthrough in this sphere was achieved 

in UNcrAD Ill, held at Santiago in 1972. Its deliberations 

led to a unanimous intergovernmental agreement, embodied in 
I 

reso~ution 39 (lllj. 23 The m~crAD Secretariat on its part 

had suhnitted two studies for the third conference. The 

first report, namely, "Transfer of Technology .. , 24 gave 

estimates of the foreign exchange costs of the transfer 

in some identifiabre areas. It was found that the direct 

costs of the transfer, covering only two of the six 

headings, under which such· costs needed to be measureda 

amounted for all th!~ developing countries to some 1500 

million dollars in 1968. These costs were equal to s· per 

cent of the exports of the developing countries {excluding 

the major oil exporters}, 2/5 of their debt serving costs., 

and some 56 per cent of the flow of direct private foreign 

investment. 25 

22. Ibid., P• 28. 

23. Surendra J. Patel, f"!'ransfer of Technology and 
Third UNCTAD", ~urnal of WorJ:d Trade Law, Vol. 7, 
( 1973)' p. 228. 

24. UNCl'AD, Transfer of Technology, Report by the UNCl'i\D 
Secretariat, TD/106, 1972 .. 

25. A. Jayagovinaa, 1. 12, p. 261. 
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The experience of the Andean· Pact countries, narnely, 
I 

Bolivia, Chile, Colombia, :Ecquador and Peru, in the field 

. 26 
of transfer of technology was analysed by the second study 

prepared by Junta del Acuerdo de Cartagena. The study 

showed in chapter two that out of 409 contractual agreements, 
i 

317 contracts imposed total prohibitions on exports falling 

within their respective purview, and the remaining con­

tained restrictive cl~uses of various types.. lt concluded 

that these restrictive claUses reflected the weaker bar-
i 

gaining popition of the developing countries. 

The major si~nificance of the Resolution 39 ( lll) 

was that, in its paragraph 1 it directed the Secretariat to 

pursue the matter on a continuing basis, and in its para 2, 

it recommended an active policy with regard to transfer of 

technology for the developing countries. 27 ln para 3, the 

developing c~untries were asked to establish institutions 

for the specific purpose of deali.ng With the whole range 

of questions regarding technology.. Paras 9 and 10 of the 

resolution are of great irrportance. 28 Para 9 requested 

the secretary General of UNCTAD and the Director-General. 

of \flPO (\io,rld Intellectual Property Organisation) to 

26. UNCTAD, Policies Relating to Transfer of Technology 
of the Countries of the Andean Pact: Their F·oundation, 
TD/107, 1972. 

27. Surendra Patel, n. 23, p. 231., 

28. Ibid., p. 232. 
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carry out jointly a study of possible basea for new inter­

national legislation regulating the transfer of technology. 
! 

In the same manner, para 10 of the resolution invit~d the 

Secretary-General of United Nations, in co-operation with 
! 

Secretary-General of UNCTAD and the Director-General of 

WIPO, to bring up-to-date the report which had been 

prepared in 1961 on the Role of Patents in the Transfer 

of T echnolo<Jt. 

un the whole, the resolution had decisively rejected 

the ~isez;-,air~ approach to the problem and advocated an 

action at national and international level. 29 

After these initiatives. a number of international 

organisations expressed their concern and desire for the 

formulation of a code of conduct to regulate transfer of 

technol·.Jgy. · AC\ST {United Nations Advisory Committee on 

the Application of Science and Technology to Development) 
I 

considered the· subject at i~s nineteenth session in Geneva 

{ 13-21 Novembe!r 1973). The Committee emphasised •the great 

importance of moving rapidly towards the formulation of a 

code on the trans£ er of technology • • 30 The Conuni ttee also 

requested UNCTAD to inform it at the next session of 

31 progress made in this important work. 

29.. A. Jayagovinda, n. 12, p. 262. 

3 0 • Uli CT AD , n • 16 , p • 2:9. 

31. See, Advisory Committee on the Application of Science 
and Technology to Development, 19th session, Geneva, 
1973, B:/AC.52/XlX/CRP:.9g Chapter Ill, para 7~ 
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The Declaration on the :Sstablish.nent of the New: 
I 

International ~conomic -ord~ lNI&u}, adopted by the General 

Assembly at the eno of the ~eventh special session in 1974, 

imparted a fresh momentum to the efforts of the UNCTi\D. 32 

The declaration and the programme of action, alongwith 

the resolution on International Economic cooperati0n 

adopted in 1975, asserted that there should be a code of 

conduct for the transfer of technology. 

The Inter-Parliamentary Counc1133 also endorsed the 

proposition for an international legal instrument to regu­

late t~chnology transfer at its 113th session in Geneva. 

Para 1 of the resolution called upon the parliaments and 

governments of all countries ..:.._ : (a) to dx:aw up a new 

legi~lation, (b} to suppo~t the activities of United Nations 

in this field, and \c) to ensure preferential treatmoot for' 

the developing countries in the fjelc of technology trans-

34 fer. 

The Pugwash Conference on Science and world affairs, 

at its 23rd meeting at Aulanko, Finldnd, in 19.73, decided 

to convene a working group of distinguished scientists and 

32. See, General Assernbly Resolution 3202 lS-Vl) of 
Ist May 1974. 

33. See, Report gf the 11th session of the lnter-Parlia­
l]PAtazy Council, Geneva, october 22-26, 1973, CL/ 
113j73. 

34. lbid. 
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states:nen from diff<~rent countries to "'formulate u preli­

Ininary draft code of conduct on transfer o£ technologyn. 

The group met in April 1974 anti unanimously formulated a 

draft code of conduct on transfer of tedhnology. 35 

Igwards Formylation of Cg§e 
g! Conguct 

• 

As we have mentioned, the earliest formulation of a 

code of conduct was undertaken in April 1974 by a group of 

experts under the auspices of the Pugwash Conference on 

36 science and world affair::;.. Subsequently, an inter-. 
national group of experts was convened to prepare a draft 

outline to serve as a basis for the preparation of a uni­

versally applicable code of conduct. 37 The group of e~erts 
I 

met twice in 1975. During theSe meetings the developing 

~o~ntries {the Group of 77) and the developed countrieB 

(Group B) and the Socialist countries lGroup D) su9mitted 

draft proposals reflectinQ the points of view of their 

respective groups. 38 

-------
35. UNCTAD, RepQtl of the \liorking Group on Code gf 

Conduct on Transfer ofJ_echnr)oloru, TD/B/AC. lljll.l2, 
Geneva, 1974. 

36. Dennis Thompson, ...-i'he UNC'l'AD Code on T ran sf er of 
Technolo<;.y,., Journal of i'iorJ.d Trade Litw, Vol. 16, 
(July-August 1982), p. 312. 

37. see. Official Records of the 'l'rade and Development 
Board,~ Fourceenth Session, First Part, Annexes,· 
Agend~, Item 8, TDjB/520, Annex I. 

38. For their individual drafts, see TD/AC.l/9, Annexes 
Il, Ill and IV, 1978. 
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.. 
Again the UNCTAD, at its Fourth session in Nairobi, 

in Hay 1976, decided to establish an intergovernmental 

group of experts (IGE) to prepare a draft of an inter-

national code of conduct. Th~ lG& met for the first time 

in November 1976. It· held six sessions,. the last in June-

July 1978, and in its July 1978 session produced a composite 

draft for submission to the proposed United Nations Conference 

on transfer of technology. 39 

:!:he United Nations Con1=e~::ence Qn 
~~,ransfer gf T~chnglogy, 

The first session of the United Nations ConferP..nce 

on an ~nternational code of conduct on the transfer of 

technology was held in Geneva in 1978. The session had 

based its discussion on the work of lGR, which was called 

upon to prepare a draft code. The draft was supposed to 

contain mandatory and optional provisions, Without prejudice 

to the final decision on the legal1 charactur of the code 

of con duct. 40 During the first thre~ sessions of t~e 
./ 

conference most of the chapters wer.:: drafted and agreement 

was reached on all the provisions dealing with the objectives 

and principles of the code and on measures relating to state 

and inter-state actions in the field of transfer of technology. 

39. UNCTAD, TD/Code/l'OT/2, TD/AC .ljlB, 13 July 1978. 

40. See, Renon of the lp~~rgove,mmental Group of· E:xrerts 
gn an Inte;nationsl Code of conduct on th~ansfer of 
Tedhnolocrt:, TD/Code/l'Ul'/1, Pts. 1 and 2. 
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The outcome of the fourth session was. most disappoint­

ing. Because of the differences between the developing and 
I ! 

developed countries nothing! could be achieved.. But this 
I 

deadlock was resolved by the establishment of an interim 

committee. ·with the objective of seeking solutions to the 
' 

unresolved issues. 41 The Interim Committee held three 

sessions in 1982 and recommended to the conference a nurnber 

of proposals dealing partic~larly with restrictive practices 

and applicable law and settfement of disputes. 42 The 

fifth session of the conference held in 1983 had based 

its discussion mainly on the legal character of the code. 43 

f_toposed Cgde lN the Group 
Q! 11 . 

The main principles and objectives of the Ciraft44 

set out by the'Group of 77 st~ted, inter alia, that, 
I 

(a) n,ational capabilities of all countries, in particular 

of the developing countries, should be strengthened; t b} 

access to technology at fair and reasonable price and cost 

. 41.. See, General Assembly resolution 36/140 of 16th 
December 1981# eStablishing an interim committee of 
, the UN Confer1ence. 

42. See, Report of the lnterim Corrunittee of the UN Con­
ference on an International Code of Conduct on the 
Transfer of Technology, TD/Code;rar;3s. 

43. See, P. Roffe, "UNC'rAD: Transfer of Technology Code 
- Fifth Session of the UN Conference"', Journal Qi 
!:!Qrld •rrg.de La~, vol. 18, 1984, pp. 176·.:.a2. 

44. The draft proposals of CroupsB and the 77 are set out 
in XIV IntBmational Legal t-taterial ~ 1975), at p. 1329 • . 
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should be improved; and {c} unpackaging of transactions 
I 

with regard to the choice of various elements of technology 

should be promoted. 

The approach of the Group of 77 to the scope of 

application of the code is that it should cover all types 

of technology transactions, including transactions associated 

with the establishment and operation of wholly-owned 

subsidiaries. 45 The code should recognize, as the group 

of 77 asserts,·· the right of all states to adopt policies 

and legislations to regulate transfer of technology operations. 

states should also have rights to ad~pt measures such as 

evaluation, negotiation and registration of agreements, 

involving technology-transactions.46 

The group of 77 has set forth a series of provisions 

on the regulation of practices and agreements. They say 

that such transactions must not include practices and 

agreements which impose restrictions that directly or 

indirectly have adverse effects on the national econo~ 

of the recipient country. 47 They also decry the practices 

. and agreements that impose limitations on development of 

technological capabilities of the recipient country. The 

45. See, Draft Code of Group of 77, TD/B/C.6fl, p. 2. 

46. See, Section 8.1 and 8.2 of the Draft outline of 
Group of 77, Annex 11, TD/AC/15. 

47. Ibid., Chapter 4. 
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group of 77 has listed forty practices and arrangements 

that parties to transactions shou19 not employ. 

The practices and agreements included in the proposed draft 

code fall under six different categories. 48 These include 

rules - (a) governing the use, adaptation and assimilation 

of technology and develop:nent of technological capabilities 

of the recipient country, e.g., restriction on the use of 

the technology after the normal expiration of the agreement: 

( b} concerning further acquisition of technology by the 

acquiring party, e.g., limitations upon the access of the 

recipient to ne\>T technological developments related to the 

technology supplied: (c) concerning the co~nercial and 

technological freedom of the acquiring party e. g. tying 
' 

the imports of inputs, equipment and spare parts, and 

technical and ~agerial personnel to a specific external 

source, and thus making it possible for enterprises to 

charge higher than .normal price for them; (d) related to. 

payments e.g. obligation of the recipient to convert 

technology payments into capital stock: (e) concerning 

the duration of the transaction e.g. requirements that 

recipi€11t make. payments during the entire duration of manu-

facture of a product or the application of the process 

48. On the exhaustive nature of the list of practices, 
see UNC.."TAD, document TD/Code/I'Ol'/38. 
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involved theref?re, without any Sp1ecif ication of time, 

(f) concerning other practices and arrangements, su~h as 

those exempting the supplier from any liability consequent 

upon the defects 1n the goods produced by the recipient 

with the help of the technology acquired. 

These forty ,practices are considered incompatible 

with the principles and objectives of the code and declared 

null and void. some of these practices and arrangements, 
• 

. exceptionally, might be deemed valid if it is determined 

by the competent national authority of the recipient coW'ltry 

that it is in the public interest and that its effects on 

the national economy would not be advarse. 49 The draft 

of the Group of 77 provides that technology supplying 

enterprises should grant guarantees in transfer of techno-
I 

logy transactions. At the1same time guarantees are to be 
I 

given by technology receiving enterprises. so Governments 
I 

of techr1ology receiving co4ntries may require additional 
! 
I 

guarantees to ensure that ~he technology is the most 
I 
I 

adequate to meet the particular requirements of the reci-

pient country. 

The Group of 77 code enlists a number of measures 

that governments of developed countries must grant as a 

49. Ibid., p. 6. 

SQ. Ibid., p. 8. 
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matter of -special treatment to the enterprises of the 

developing countries. 51 Among these special measures, 

the text refers to preferential arrangements ensu~ing that 

_the industrial property rights granted to a patent holder 

in technology supplying countriea should not be used by 

him to restrict imports of products from the developing 

countries. 

On the issue of qpplicable law and settlement of 

disputes, the Group of 77 s~resses that tedmology trans­

act ions shall be governed by the laws of technology 

receiving country and that these countries shall exercise 

legal jurisdiction over the settlement of disputes per-

taining to transfer of technology arrangements betvreen 

the parties concerned. 52 

Pioposed Code by Group 'B' 

The main principles Group B enlisted in the proposed 

code53 are, (a) the right of each government to legislate 

on the subject'of transfer of technology within the frame­

work of international law, (b) that every transfer of 

technology is an individual case, and (c) that access 

--------------~-

51. ONCTAD, .- Report of the Intergovernmental Gro1.m gf 
Experts gn a Code of Conduct on Tran~fer of Techno­
~, TD/B/C.6/14 (1976), Paras 6.1 and 6.3 .. 

52. See, n. 43, Chapter 9. 

53. See, Draft outline of Group 'B', TD/B/C.6/14. 
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to technology should be based upon mutually agreed 
i 

terms and conditions. On the scope of application of the ., 

code, Group 'B' listed the international transfer of 

technology transactions that should be covered ~ the 

provisions of the- code. 54 

The Group 'B • text recognizes the right of te~hno­

logy source and recipient governments to adopt legislations 

and policies pertaining to the transfer of technology within 

the framework of applicable international treaties and 

55 agreements. National regulations should be publicly 

available and should be applied predictably and equitably .. 

ln the text it is also suggested that technology supplying 

sour·ce as well as recipient governments should set up 

appropriate systems for the legal protection of industrial 

property rights. 56 

Dealing with1 responsibilities of source and reci-

pient ente.rprises, the text of Group 'B' refers to 

what source enterprises and recipient should do to ensure 

the maximum mutual benefit of all parties to transfer 

agreements. 

54. Ibid., p. 3. 

55. See, UNCTAD, Present Status of Neqotiatiqn and 
Issyes oytstandino, TD/Codej'l'Ul'/37. 

56. see, n. 53, para 8. 
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The text of Group 'B' holds that restrictive busi-

ness practices arising out of transfer of technology 

should be avoided. The practices which have especially 

an adverse effect on the attainment of economic and social 

objectives have been define4 in the Group 'B • text. This 

provision· has listed eight practices that parties should 

·refrain from utilizing. 57
1 

• 

On the issue of co-operation and special measures 
I 

fqr developing countries. the text calla for international 

action among all governments and international organi-

sations in order to increase, encourage and facilitate 

an expanded international flow of technology. 5 8 on 

applicable law and settlement of disputes, the Group B 

text points out that the parties to an agreement should 

have the freedom·to choose the law.59 The state Whose 

law is chosen should have e~ther a substantial relationship 

with the parties, or with the transaction, or there should 

be other reasonable basis for the parties' choice. The 

parties to an agreement should be permitted freely to 

choose the forum before which disputes should be tried. 

The text indicates that parties should be permitted to 

57. Ibid.., para 10, p. 9. 

58. w. Chudson, n. 11, p. 40. 

59. See, n. 53, p. 11. 
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I 

provide that disputes could be settled by means of arbi-

tration or ot~er third party procedures. 

I 
f.Q§.!t: ;t.on of Group D 

' 6 
A draft 0 was later: put in by the u.s .s • R. on 

I 

behalf of the Group 'D • co1J!1tries and Mongolia,. The 

draft is not a detailed one but has advanced some basic 
I 

principles. The countries of Group D wanted to back the 

Group of 77, but at the same time were very conscious 

about their own interests., The text of Group D provides 

that the code of conduct should be a Wliversally accep-

table instrument based on the equality of all parties. 

The text also provides for a just and equitable observance 
I 

of their interests, respect for national sovereignty, 

and elimination of trade discrimination. Group D has 

suggested that transactions under intergovernmental 

agre~ments should be excluded from the scope of the 

application of the code. 

Respective positions of both the developing coWltries 

and the developed countries were taken into account bv the 

UNcrAD while preparing the draft code. 
! 

In spite of 

diver-se positions of the developing and the developed 

60. The Group 'D' draft is contained in TD/AC.l/9 
at Annex IV. 
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countries, an agreement has emer(Je<i in cortain areas. 

ln the next chapter we shall study the approaches of 

the developing, the developed and the Socialist countries. 

\'le shall also discuss certain provisions that have been 

not included in the draft code. 



Chapter IV 

'lliE PURPUSJS I SCOP& AND CUNTJ££~T Uf THi 
UNCTi\f) pRAFT INT~RNATIONAL CUD§ 0[ 

CUJipU~ 

The draft internation~l code of conduct 1 contains a 
' 
I 

preamble and nine. chapters.l These chapters deal with 
I 

• I 
definition and scope of application, objectives and princi-

ples, national re~1lation of transfer of technology trans­

actions, restrictive business practices, responsibility 

and obli~ation of parties, special treatment for developing 

countries, international collaboration, international 

institutional machinery and applicable law, and settlem~t 

of disputes; 

The philosophy of the draft code is contained mainly 

in its preamble and in the chapter on principles and objec-

tives. The preamble is important as it has an influence 

on the interpretation of the other parts of the text. It 

is also importa~t as it indicates the degree of consensus 

that has been reached by all parties on the reasons for 

·the elaboration of the code and the principles that must 

1. See, Draft international code of conduct on the 
Transfer of Technology as at the close of the fifth 
session of the conference, TD/Code/I'Ul'/41 (Herein 
after ref erred to as the .. draft code11

}. 
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be- applied. In the first place2 the preamble recognises 

that science and technology play a fundamental role in 

the socio-economic development of all the countries, and 

particularly in accelerating the development of the deve­

loping countries. It declares that technology is a 'key 

to the progress of mankind 'i and that all peoples have the 
I 

I I J 
right to benef1t from its a,dvances. The developing 

coUntries had originally proposed that technology should 

be described, like the sour:ces of the saabed, as the 
' 

•common heritage of ~~nkind,". 4 This proposal of the 

developing countries was successfully resisted by the 

developed countries on the ground that technology was 1n 

fact the product of human ingenuity and that inventors 

had certain prior rights •. 5 . 

The preamble asserts the belief that a code will 

assist the developing countries in their selection, 
' 

acquisition and effective use of technologies which are 

required for their needs. The code will also help to 

create conditions conducive tp the promotion of the inter­

national transfer of technology. 6 The preamble recognizes 
I, 

2. The draft code, n. 1, preamble, p. 1. 

3. Ibid. 

4. See, draft code of developing countries" TD/B/C. 6/1. 

5. Dennis Thompson, "'The UNCTAD on Transfer of Techno­
logy .. , ~ournal of Vlorld Trade Law, Vol. 16, ~1982), 
p. 319. 

6. The draft code Preamble, 9, n. 1, p. 1. 
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the need to strengthen the sci~..ntific and technological 

capabilities of all countries, and the necessity for the 

' developed countries to cooperate with the developing coun-

tries in' order to assist the latter in their own efforts 

in this field as a decisive step towards the establishment 

of a New International· gconomic Order. 7 It errphasizes the 

need for equal opportunity to be provided to all countries 

to participate irrespective of their social and economic 

ayatem8 , , and atreasoo the need for special treatment to 

be given to the developing countries. 9 , It also draY.ts 

attention to the need to inprove the flow of technological 

information so that countries could select the technology 

that is appropriate to their needs. 

~;fin it ion and s coR,e of 
{mPlipatign 

Paragraph 1.410 of the draft code dealing with the 
I 

scope of applichtion of the instrument. attefll>ts to define 

an international transfer of technology transaction. 'l'he 

Code Will apply in al\ cases of transfer of technology 

across national boundaries. ~a.rlier the developing coun­

tries had proposed that the code should apply to trans-

7. Ibid., Pt. 4 .. 

8. lbid e 1 Pt. 6. 

9. Ibid., Pt. 7. 

1o. For texts under consideration, see Appendices A and 
c of the draft code. 
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actions between parties Wh~ch did not reside or were not 

established in the same cou.ntzy, as \'I ell as between parties 

which were r~sident or established in the same country. 

if at least one of the parties was directly or indirectly 

controlled ~ a foreign entity and the technology trans­

ferred had not been develop~1 in the recipient country. 11 

The developad countries maintain the position that states 

may apply by means of national legislation the principle 

of the code to transactions taking place within national 

boundaries. 12 

ln other words. the developing countries consider 

that· 
1 
in order to be meaningful the code should apply to 

all transactions having or likely to have an international 

character, regardless of th~ crossing of national boundaries 

criterion. The developed countries fear that such an 

approach would alter the principle of national treatment 
' 

by way of applying1 different rules to transactions according 
. 1'3 

to the origin of the party involved. 

In order to overcome the difficult.ies, the President 

of the Conference made an attempt to resolve ·this particular 

issue bf restating the principle. The President stated 

11. For proposal of developing countries. see, Draft 
Code. n. 1. 

l2. For proposal of developed countries, see Ibid. 

13. Thorcpson, n. 5, P• 311. 
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that the code would apply essentially to transactions 

relating to technology transferred across national boun-

daries including ~hos.e when; at least one of the parties 

was an intermediary or otherwise acted on behalf of a 

party which did not reside or was not established within 

the same countxy.14 The President of the Conference made 

another attempt to clarify the position during the fifth 

session 15 and proposed that the code should not define 

the concept •transfer of technology• but should merely 
. 16 

state that it would apply to international transactions. 

In this event, the meaning of an international transfer 

' of technology transaction in any particular case would be 

left for future interpretation. However, the discussion 

at the fifth session did not succet-=d in bringing ·out a 

definitive solution to the problem raised by the definition 

of an international transfer of technology transaction­

Some countries still fear that the suggested compromise 

does not satisfactorily resolve the equality of treatment 

issue and that the term •interulediary~ is too vague for 

these pu.rposes. 

14. Sea, Recommendations of the secretary-General of 
UNCTAD and the President of the UN Conference on an 
International code of conduct on tho transfer of tech­
nology on issues outstanding in the draft code of 
conduct. TD/Code TOl'/38, 

15. The fifth session of the UN Conference on the Transfer 
of Technology was held in Geneva from 17 October to 
4 November 1983. 

16. For President •s proposal· see Appendix A of the 
draft code. n. 1. 
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OQiectives and PlJn_siples 

The draft code contains a separate chapter on 

~objectives and Princ1plesM. 17 There is a large measure 

of agreement on most of the provisions. Among the objectives 

agreed to are lthe following. 18 To facilitate and increase 

the international flow of t~:;chnology and infor (lation and 

the flow of proprietary and non-proprietary technology for 

strengthening the growth of the scientific and technological 

capabilities of all countries, in particular developing 

countries; to increase the; contribution of technology to 

the identification and solution of economic problems of all 

countries, particularly the developing countries; and to 

facilitate the formulation, adoption and inplementation 

of national policies, laws:and regulations by setting forth 

international norms. 

19 The principles of the code are wide enough to cover 

notions such as universality in the application of th~ code, 

non-discrimination, sovereignty and political independence 

of states, mutuality of benefits for technology supplying 

and receiving parties in order to maintain and increase 

. the international flow of technology, and prot~ction of 

industrial property rights granted under national law. 

17. UNCTAD. Report of the Intergovernmental Group of 
Experts on an lntt'!rnati()nul Code of Conduct on Transfer 
of Technology on its fifth session, TD/AC.l/15. 

18. The Draft code, n. 1, Chapter 2, p. 4. 

19. Ibid., p. 5. 
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As stated above, there is a large measure of agree­

ment on most of the provisions. But the' superficiality 

of this agreP...ment becomes obvious with the reluctance of 

each party to subscribe to what the other party really 

considers as basic. 20 For instance, the group of 77 _ 

considers the principles of unpackaging of transactions 

involving transfer of technology as basic. But this 

principle is not included in the proposal of Group B. 

The principle of unpackaging implies that the recipient 

country should be in a position to select the component 

of tect)nology W'nich is appropriate to its need. This 

principle is fWldamental to technological self-reliance. 

But Group B insists upon un\..1ualified respect for industrial 

property rights, which is not acceptable to the Group 

of 77. 21 

National RegulptlQn of T[ansf~r 
Q£ Technology Transactions 

The chapter on national regulation deals with some 

limitations Whid1 may be put upon the unfettered right of 

governments, particularly of the technology receiving 

countries, to pass legislation within the scope of the 

matter3 dealt \vith in the druft code of conduct. The 

20. A. Jayagovinoa, "'Towards a Code of Conduct for the 
Transfer of T~chnr:logy". 1:!!~ Journal _of ll!te,r;:...:. 
patignal Law tNew Uelhi), Vol. 19 ( 1979}, p. 264. 

21. Ibid. 
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developed countries proposed that the technology receiving 

countries would undertake to observe the rules of appli­

cable international law in adopting the measures. 22 The 

developing countries do not accept the trac1itional rules 

of international law relating to currency regulations of 

foreign exchange payments, tax treatment, pricing policies, 
' .. 

etc., as developed by western countries during the colonial 

period. They argue that these rules were elaborated 

without their consent and are inequitable. Furthermore, 
l 

since the establishment 1 of the United Nations, international 

law has been globalized and reshaped on an equitable 

basis. 23 

However, it is now agreed that the measures taken 

by states should be consistent with their .. international 

obligations•. 24 u£ course, this phrase displays a certain 

amount of ambiguity. Another matter of concern tv Group 

B was the protection of industrial property rights. The 

Group had sought that developing countries should abide 

by the prowisions of the Paris Convention for the protection 

of industrial property. un this issue, it is now agreed 

that each countty adopting legislation would have regards 

22. For measures, see Draft code, n. 1, Chapter 3, 
para 3.3. 

23. M. Sormarajah, -The Myth of! International Contract 
Law", Journ9l of Ho,F.}.d Trsd~ LaH, Vol. 15 { 1981}, 
p. 187. 
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to 1 ta national needs, but it should ensure the effective 

protection of industrial rights granted under its national 

law. 25 

The remaining provisions with regard to national 

legislation give a wide scope to the count'ries. A number of 

specific fields are mentioned where states may take legis- , 

lative action.?6 In the financial sector th~y may deal 
I 

with currency regulations, ~omestic credit and financing 
t 

facilities, transferability: of payments, tax' treatment and 

pricing policies. They may· also lay down the terms and 

conditions for the renegotiation of transfer of technology 

transactions. 27 They may prescribe specifications and 

standards for corrponents and their payments, take measures 

for the evaluation and of transactions for the benefit to 

the parties to negotiations and prescribe for the use of 

local and imported corrponents. 28 

Governments may also establish rnachineey for the 

evaluation, negotiation, evaluation, and registration of 

transfer of technology transactions, and legislate as to 

their terms, conditions and duration. states are specifi-

cally empowered to take measures to prevent the loss of 

25. lbid., para 3.2.1. 

26. Ibid., para 3.3. 

27. lbid. 

28. lbid. 
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ownership of control bJ domestic acquiring enterprises. 

They are also empowered to legislate for the regulation 

of foreign collaboration agree~ents Which could displace 

national enterprises from the domestic market. 29 States 

may strengthen their national administrative mechanism for 

the implementation and application of the code and of 

national laws, regulations and policies. 

lt is mdltioned in this chapter that in taking ull 

such measures, countries should act on the basis that 
I 

these measures would promote a favourable climate for the 

international transfer of technology, take into consideration 

the interests of all parties, and encourage transfer of 
I 

technology. 30 
1 

ft~strictive Pract;tc~s 

This part of the draft code deals \'lith practices 

which are considered undesirable and, therefore, should be 

avoided and not included in the provisions of transfer 

of technology transactions. It has led to much argurnent 

and difficult ne9otiations and till now even the title 

of this part has not been agreed. Developing countries 

descripe it as ~the regulation of practices and arrangements~. 

Developed countries describe it ~s ~restrictive business 

29. Ibid. 

30. Ibid., para 3 ~ 1. 
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pruct~ces", while Socialist countries consider it to be 

~the exclusion of political discrimination and restrictive 

31 
business practices". The developing countries tend to 

see the r~strictions not so much in the light'of anti-trust, 

which has less meaning in developing countries, but as 

practices Which are essentia~ly reprehensiable because they 

are unfair in themselves. They also represent the result of 

undue influence by a strong supplying party over a weaker 

technoloQY rece,i ving party. 32 on the other hand, the 

developed count~ies have tended to regard such restrictions 

as being undesirable because they are anti-competitive. 

They consider that transactions with developing countries 

are entitled to the same protection as is given to the 

nationals of Group B countries v1ithin their own terri­

tories.33 

The draft code enum.erates twenty restrictive practices, 

of which fourteen are the subject of substantial agreement34, 

while the remaining six are proposed by the Group of 77 

and Group D. The fourteen practices f>roadly cover35 -

grant back provisions, challenge to validity36 , exclusive 

31. Ibid., Chapter4, p.·s. 

32. Thompson, n. 5, p. 323. 

33. ilbid. 

34. Draft Code, n. 1, Chapter 4, p. 8. 

35. Ibid. I pp. 9-10. 

36. On the exhaustive nature of practices, see, UNCTAD, 
Documt3nt TDjcode TOT/38. 
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dealing, restrictions on research, restrictions on the use 

of personnels, price fixing, restrictions on adaptation, 
, I 

exclusive sales or repr~sentation agre~nents, tying 

arrangements, e~ort restr~ctions, patent pools or cross­

licensing agreements and other arrangements, restrictions 

on publicity, p'yments and other obligations after expiration 

of industrial property right$, and restrictions after 

expiration of arrangements. 

There is a substantial disagreement between the 

Groups on the scope of the practices to oo prohibited. The 

developing countries want an un<:~.ualified ban on these 

practices. 37 But developed countries invariably insist 

upon the adverb "unreasonable .. to l{ualify ·the activities 

to be banned. They follow the •rule of reason~38 in this 

'regard, which assumes that a. restriction is not inherently 

bad but only the unreasonablf~ use of it needs to be banned. 

The developing countries take objection to this attitude, 

because they feel that the word ~unreasonable• will enable 

the supplier to impose restrictions in an arbitrary manner 
' 

in the face of the code. 39 

How aver, at the fifth seas ion 40 new avenues were 

explored in order to resolve these difficulties. As far as 

37. Appendix D of th~ Draft Cod3, n. 1. 

38. Ibid. 

39. Thorrpson, n. 5, p. 326. 

40. See, n. 15. 
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those practices are concerned where agreement for their 

present inclusion of the code has not been reached, they 

would be the subject of ·further work. bV the review confe­

rence.41 

fi§§ponsib!lities and Obli­
SS~!2ns of Psrti§S 

This chapter of the draft code provides for certain 

standards with r~pect to rights and obligations of parties 

to a transfer of technology transaction. The idea Under-

lying these provisions is to prevent the exploitation of 

the weaker bargaining position of enterprises from the 

developing countries. Regarding these guarantees a report 

Py the UNCTAD Secretariat stated that these guarantees 

should be based on the recognition of the imperfection of 

the transfer of technology market and consequent structural 

differenc~s between enterprises of the developed and the 

developing countries. 42 These guarantees are divided into 

two parts, those which apply to the negotiating phase, 

and those whic~ relate to the contractual obligations to 

be included in ·the arrangem~nt itself. 43 There is one 

general provision which applies to both these phases. 

41. See proposal by President on a text for inclusion in 
agreed Rtaternent,, Appendix A of the draft code, n. 1. 

42. UNCTAD, Preparation of a draft outline of an Inter­
national code of Conduct on Transfer of Technology, 
TD/B/C.G/AC.l/2, Supp. 1, 1975, para 244. 

43. , Draft code, n. 1, Chapter 5. 
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In the negotiating phase the parties should take 

into account specific provisions for the use of local. 

.personnel, either trained or to be trained. They should 

also take into account the provisions for the use of locally 

available materials, technologies, skills, consultancy and 

other services which can be made available by the recipient. 44 

Regarding unpackaging, ·the provision provides that the 

technology rece.i,.ving party may be able to evaluate the 

various el~nents of th~ technology to be aupplied. 45 

Both potential parties should ·aim to rea·ch an 

agreement on fair terms and conditions, including license 
I 

fees, royalties etc. 46 'lhe chapter provides47 thai: there 

must be an appropriate ex,change of information and any 

confidential information must be regarded as such by the 

other party. It was specifically stated that the supplier 

must also disclose to the recipient all details knO\m to 

it that might have adverse effects on health, safety or 

the environment. un the other hand, the recipient must 

disclose any local requ1rements or legislation which might 

effect the position of the supplier. 

44. Ibid., para 5.2 {a)(bJ. 

~5. Ibid., para5.2{c}. 

46. Ibid., para 5.3 l aj • 

47. Ibid., para 5.3 {b) and {c) .. 
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In the contractual phase the agreement should 

48 provide for mutually acceptable contractual obliQations 

including access to improvements, confidentiality, dispute 
49 

settlement and applicable law ~ description ot the tech-

nology and suitability for use, etc. Tnis chapter which 

was the subject of int~nsive negotiations in the past, was 

finally accepted50 , with the exception of two provisions 
j 

(confidentiality and dispute settlement and applicable law) 

on the basis of a proposal made by Mr. Norberg, Chairman 

of the \-iorking Group on chapter. 51 

§pt;c!al Treatment fo[ Dev~­
lQp1ng CQuntries 

Chapter sixt.h of the draft code calls upon the deve-

loped countries to encourage the scientific ar,d technological. 

capabilities of the developing countries. Section first 

of the chapter lists the nwnber of ways in Which the 

developed countries cau assist the developing ·countries, 

and the second section calls for international collaboration 

at bilateral, re~ional and multilateral level. It provides 

that the developed countries shd>uld assist with ali possible 

48. Ibid., 
I 
para 5. 4. 

49. Text on dispute settl~ent and applicable law, is under 
consideration~ see Appendix.A of the draft code. 

I 

so. P. Roffe, "'UNCfA..D: Transfer of Technology Code"', 
Journal of \igrld Trade Law, Vol. 18 { 1984), p. · 181. 

51. For the proposal by t.U:·. Norberg,. see Appenoi:x c of 
TD/Code TVl'/38. 
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types of information, and provide, the fullest access to 

technology practicable both in the public and private 

sectors. 52 They shoulq assist in the development of 

national technologies by facilitating access to available 

research· data; the growth of innovative capacities, support 

for laboratories, experimental facilities as well as train­

ing and research and cooperation in the establishment of 

technology transfer centres. Develop~d countries are also 

. '53 urged to grant credits for approved development proJects. 

APt~rnational Collaboration 

'l'his chapter enumerates that states recognize the 

need for appropriate international collaboration, \-thether 

between governments, intergovernmental bodies, members of 
I 

the UN system, or the institutional machinery of the present 

code, in order. to strengthen the technolo<)ical capacity 
I 

of a.ll countries. 54 .Such collaboration should take the. 

form of exchange of information, promotion of international 

agreements, consultation, establishment of common programmes, 

and the development of scientific and technological 

resources for developing indigenous technology. In sue..~ 

collaborations parties should take action to eliminate the 

52. Draft code, n. 1, Chapter 5, para 6.1. 

53. Ibid., para 6.2 and 6.3. 

54. Ibid. , Chapter 7, para 7 .1. 
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double taxation on earning and ot~er payments in rescect 

of the transfer of tedhnology. 55 

~nt~rnational Institutional 
· M_ach inerv 

Chapter 8 provides that the institutional machinery 

will consist of either a special committee established 

within· UNCTAD, or an independent committee. ln either case 

it \>till be serviced by the UNCTAD secretariat and be open 

to all members of UNCTAD. The committee Vlill undertak.e56 

research and will promote d~scussion. It will consider 

reports and information obtained from all participants. 

Disseminating appropriate' information, it will also make 

recommenddtion to the participants and will report once 

a year to the ~cr.AD trade and development board. 

It is specifically provided t11at the machinery may 

not act like a tribunal or pass judge .. ment on any individual 

government or party in connection with any specific trans-

action. The machinery should also avoid becoming involved 

in disputes between the parties.57 

Establishment of the co~nittee shall be subject to 

the approval of the U.N. General Assembly and its financial 

55. Ibid., para 7.2. 

56. Ibid., para 8o2.1. 

57. Ibid., para 8.2 .. 2. 

'I 
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requirements will be borne ~ the U.N. budget approved 

by the General Assen1bly. 58 The Secretariat for the inter-

national institutional machinery shall be the UNCT.lw 

Secretariat. 59 A United Nations Conference shall be 

convened after either four or six years. to review the 

application of the code and to arrange for its improvement. 60 

liPEl icable Law and settle­
men t of Disputes 

Chapter 9 of the draft code deals with applicable 

law and settlement of disputes, but under this heading 

no text has been formal.ly agreed. The provisions on this 

issue cover ch,oice of la\>T; amicable way of settling dis­

putes between parties 1 resqrt to arbitration; encouragement 

of the use of internationally accepted rules of arbitration; 

and enforcement of arbitral awards. 61 The developed 

countries also support the inclusion of a provision on 

choice of forum, which the developing countries do not 

consider necessary. However, the only controversial aspect 

of Chapter 9 lies in the issue of choice of law. As far 

as the content of the other components of the chapter 

are concerned, agreement, in principle, already exists, 

58. Ibid., Appendix E, para 8.5. 

59. Ibid., para 8.4. 

60. lbid., .Appendix E B.3. 

61. Ibid., Appendix A and F. 
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but it is dependent upon the outcome of tile discussion 

on the choice of law provision. 

The developing countr~es stress on the importance 

in any choice of law of the role of the laws and regulations 

and, in general, the rules of public policy (ordre public) 

of the countries parties to the transaction. 62 The 

developed countries, on their part, wish to emphasize 

the freedom of the parties to choose the law applicable 

to their contractual relntionships. But they also racognize 

thqt choice does not effect the application of mandatory 

provisions of the legal system that have a substantial 
63 connection with the transaction. 

Socialist countries strongly favour61 the settle­

ment of disputes 'by arbitration. They hold. that the parties 
i 

may freely choose the law applicable to the agreement in 

respect of its validity, performance and interpretation. 

ln the absence of an agreement on choice of law, the 

arbitral tribunal i~:; to apply those conflict of law rules 

which it considers applicable. A noval element in the 
' 

Group of 77 text65 provioes that the UNClTRI\L arbitration 

62. Thompson, n. 5, p. 333. 

63. See, UNCTAD, Present Status of Negotiations and 
Issue Outstanding, 'l'D/Code T!Jr/37 •. 

64. Thompson, n. 5, P• 334. 

65. Gabriel M. i'lilner, "Applicable .Law and Disputt~ settle­
ment in the Transfer of Technology Code", Joy_mal of 
World Tradil l..aw, Vol. 17 (19i!j3), p. 392. 
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rules are to be applied to all matters not provided for 

in the code provisions on arbitration. 66 

The analysis of the code reveals that agreement 

between various groups exists on most of-the chapters except 

chapter 4, restrictive practices, and chapter 9, applicable 
I 

law and settlement of disput~. The· successful outcome 
I 

of the negotiations on the code will mainly depend on the 

possibilities of reaching agreement on the delicate and 

complex issuesj posed by chapter 4, Where two opposite 

philosophies a~e in confrontation. Thi~ is the area 

wherein the national interests of a recipient state and 

the interest of TNCs dir~ctly clash against each other. 

Once a solution is found on the issues outstanding in 

chapter 4, the existing oifficulties in para 1.4 on the 

definition of transfer of tpchnology transactions and 

chapter 9 on applicable law! and settlement of disputes 
i 

will be easily reduced. Wihh ~egard to para 1.4 the 
I 

positions of the 9roups are not far apart. As far as 

chapter 9 is concerned, the opposing views are significant 

in character and it will not be easy to reconcile. But 

they touch upon issues· of such a general nature that the 

lack of concensus should not ~mpair the broad understanding 

on more fundamental problerns. 

--------
66. See Draft code of developing countries, n. 4. 
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There are certain. othez: points to be observed. 

The draft code, as it is now written leaves some important 

aspects. For !instance the draft code contains a long 

list of provisions which must be guaranteed by the- supplier 

of technology. Such provisions include guarantees that 
' I 

the technology is suitable. and appropriate for the needs 

and capabilities of the redipient. It also includes that 

a minimal level of production Will be achieved and that 

-local inputs will be utili~ed in the selection of technology 
I 

to be transferred. The major difficulty with this section 

of the code is that it seems to leave identification and 

choice of appropriate technology to the transnational 

corporations. Adequate implementation of this provision 

will entail more than promises by the MNCs that technology 

is appropriate. 

Another important aspect relating to national 

regulation which the draft code has not even touched, 

is the need for some kind of standardization in the area 

of incentives gE-nerally accorded to TNCs. ln the sphere 

of transfer of technology, many developing countries permit 

restrictive clauses as a form of incentives for TliCs -

which the code should restrict. 

Yet the legal character of the draft code is the 

most ir~.)rtant issue which has been nqt resolved so far. 
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The fifth session of the United Nations Con~erence on 

the ~ransfer of technology had based its discussion 
1 

mainly on the legal nature of the draft code. In the 

subsequent chapter we would discuss this issue at length. 



Chapter V 

The legal character of the draft code is the one 

issue which has hindered the entire process of negotiation 

from its very beginning. The developing countries have 

maintained that a legally b~nding code is the only way 

to regulate eff actively the :transfer of technology. 1 They 
I 

feel that they would not receive their full entitlement 

under the code i,.f it is not binding. The developed coun­

tries, on the other hand, have reiterated that a code 

consisting of voluntary guidelines is th~ only form 

accep~able for such an international instrument. 2 The 

socialist countries have also a~cepted the concept of a 

legally binding instrument which would fully recognize 

the principle of non-discrimination based on differences 
. 3 

in political, social, and economic sy:.:;tems. China, on 

this issue, has joined the developing countries in support-

ing the idea of a legally binding instrument. 

From their perspective, the developing countrie.s, 

socialist countries of Eastern Europe 6 and China, visualize 

1. See, Draft code of the developing countries, TD/B/C.6/l. 

2. see, Draft cooe of the developed countries, 
TD/B/C. 6/14. 

3. See, Draft code of Socialist countries, TD/AC.l/9. 
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I 

that the code, once adopted and ratified by the respective 

countries, would be part of the law of nations. Its rele­

vant p rovis'ions, it is hoped, will be implemented and 

incorporated into national, legal systems. 

The c0nflicting positions have found a temporary 

solution recently. At the second session of the United 

Nations conference on the transfer of technology, the 

developing countries made a formal proposal ~1ereby the 

code would be adopted in the form of a General Assembly 

resolution - as a final act of the conf~rence. lt was 

decided that the adoption of the code as a final act of the 

conference would not mean •a final decision on the legal 
1 

nature of the code'. 4 particu~arly after the fifth session 
I 

of the confer~lce. It is now certain that the code would 

be adopted in the form of a General Assembly resolution. 5 

It was also decided that a review conference, to be held 

five years after the adaptation of the code, will consider 

this issue in the context of its general revie\'1 of all 

aspects of the code. 6 Thus, the question of the legal 

character of the instrument, once a very sensitive problem 

in the negotiations, has advanced to a stage of maturity 

4o Selected Documents of the second session of the 
Conference, TD/Code TUT/21, 5 November 1979. 

5. See, P. Roffe, "'UNcrAD: Transfer of Technoloc;,y code -
fifth session of the UN Conference, ![Qurnal o~ Horld 
I,rade Law, Vol. 18 ( 1984), pp. 176-82. 

6. See, The draft Code of Conduct, on the Transfer 
Technology TD/Code TGT/41. 



76 

due to a clearer understanding of other related issues.7 

In brief# the long debate between a legally binding code 

and a code consi~ting only of guidelines has reached a 

stage Where all governments recognize that at present the 

code should# at-least in its first phase, consist of 

recommendations to governments. 8 

However, on the nature an.d form of the code, mainly 

the following alternatives can be mentioned: 

( i} a bindipg code in the form of a multilateral 

treaty or convention which prescribes specific 

rules and is legally binding on all parti·es 

concerned; and 
~ 

( ii) a voluntary code aaopted as a General Assembly 

resolution which contains broad ,guidelines to be 

observed by all parties concerned. 

We would discuss as to What may be the best form 

suitable to serve the vei:y purpose of the code. Hhether 

a binding code in the form of a multilateral treaty ,is 

possible. · And if the code is adopted as a resolution 

of the General Asse:nbly, how far ~t would be effective. 
-

In this context we would discuss the legal status ot the 

resolutions of the UN General Assembly. 

7., Ibid. I Chapter a. 

8. W. Fikentscher, "'United Nations Code of Conduct: Ne-w 
Paths in Interndtional Law", !.h.§ American Jou£nal of 
Corr~aratiV§ Law, Vol. 3u, (1982), p. 577. 
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A treaty may generate a rule of customary inter-· 

national law. 
. 9 

In the North ~ Continental Sl"\~l.L cases · 

the International Court of Justi9e observed that prnvisions 

in treaties can generate cu5tomary law and may be of a 

no.rm-creating character. 10 In the view of the World 

Court the norm creating process constitutes one of the 

recognised methods by which new rules of customary inter-

national law r~y be formed. 11 Thus the treaty process 

is a useful means to develop universal international lavr. 

But an international treaty can enunciate universal 

principles only when it receives the support of the 

majority of states. 12 

If ~he code assumes the form of a multilateral 

treaty or convention then it uould inpose legally binding 

obligations on the parties· concerned to such treaty. or 
I 

convention. 13 
1 Unoer conventional m.~thods., the procedure 

M----------------
9. l•C.J. Eteport ll969), p. 3. 

10. Ibid., P• 43. 

11. Ibid., P• 42 • 

. 12. Leo Gross,· 44Sources of Universal International Law", 
in R.P. Anand, ed., Asisn States and the Development 
of Upiversal Internatignal Law lDelhi, 1972}, p. 196. 

13. s.K.B. Asante, -Transn~tional Corporati9rts and 
Transfer of Technology", in Kamal Hossain, ed., 
~qal A,!!p,ects of the New lnt~rnational p;conom}..s 
O;-der (London, 1980), p. 134. 
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would be to negotiate an international convention which 

would be open for signaturcJ and ratification by all the 

participating countries. By ratification, in cases where 

such conventions are self-executory and in other cases 
c: 

by suitable legislation. the obligations of the code would 

become mandatory on the firms over which each country 

exercised jurisdiction. 

But such an operation is extremely complicated. In 

the first place it always takes time to secure thB necessary 
' ' 

numbers of signatures and ratifications to bring a conven-

tion of this type into operation, which has to be followed 

in many cases~ legislation. 14 This process would 

involve parliamentary approval in addition to the consent 

of other governmental institutions at home. and it may well 

be that many countries would not be willing to accept it. 

If however the obligations of the code are made 

compulsory, the question arises about the mechanism by 

which this can be implemented. An answer to the question -

may be that the code may be enforced by individual legis-

lation and the enforcement machinery of each stateo 
I 

Technically. a treaty or c,mvention ewbodying a mandatory 

code provides the basis for an unequivocal regime of legal 

14. Dennis Thompson, "The UNC'l'AD Code on Transfet· of 
Technology•, Journal of li"orld Trade Law, Vol. 16 
(1982).p.317. 
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sanctions to be implemented by a national legislat~on. 

But the legislation needed would also be 'of a sweep1ng 

character. Because if the:code is to be of universal 

application it would have to be applied wha1ever there 

is an international transfer of technology, particularly 

between the developed countries themselves. Ths universally 

binding character of the code might require legislation in 

many countries, which would result in amendments of the 
i 

law of sale and certainly anti-trust provisions in order 

to cover transfer of technology transactions. 15 &v~n if 

provisions on binding application are to be introduced, 

the question would still remain whether it would be 

effective in its application to transnational corporations. 

Because by their very nature rues are able to escape 

from the inpact of national laws, to a very large extent 

by shifting their action from one nation to another. lt 

is doubtful whether it would be possible to secure an 
-

effective legal coverage~ Apart from this, there is an 

objection of fundamental character. 'l'he developed countries 

-would be unwilling to exercise jurisoiction_over the 

activities of the Tt~Cs outside their o-vm national boundaries. 

Any act contrary to the code committed in the recipient 

country would in any case have to be dealt with by the 

laws of that country and the supplying country would not 

15. lbid. 
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assist in this regard. 16 So practically it would be diffi-

cult to inplement the provisions of the code on TNCs. 

An alternative suggestion as a substitute of this 

conventional method of enforcement may be that the provi-

sions of the code should stand apart from national legis-

lation and be 'given some supranational character. Then it 
I . . 

would be enforced by some inter-governmental or supra-

national machinery established for the particular purpose 

of enforcing the code. SuCh an inter-governmental authority 

would be competent to determinate violations of the code 

by the parties. It would be able to impose appropriate 

sanctions, in the manner of &~C co~nission in the enforce-

ment of its ant~-trust provision~. 17 But each case of 

technology transfer is unique. So an intergovernmental 

machinery may attract consistent and uniform application. 

But again this would raise a number of difficulties and 

would probably be unlikely to secure general support. 

Thus the binding nature of the code cannot be 

approved outright. since a b;lnding code may set ri<;id 

pres~riptions that do not sufficiently take into a~count 

individual cases of technology transfer, it nay produce 

largely negative results. It r~y also result in increased 

16. Ibid., p. 318. 

17. s.K.B. Asante, n. 13, p. 134. 
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cost of technology and decr~~sed flow of relevant techno-

logy to developinc; countries. More than 90 per cent of 

the tran?fer of technology effected among the industrially 

developed count.r ies; the remaining 10 per cent between 

developed and deyeloping countries, and. only a minim~~ 

among the developing countries. 18 So it must be real.ized 

that tne efforts for a universally binding code means the 

struggle for c~anging the rules of the transactions among 

the developed countries as well which is of no concern to 

the developing countries. 

lL Voluntary Code Adswted a~ 
g_~ral Ass~nbly Resolution 

The developed countries from the very beginning have 

insisted that the code should be voluntary and on this 

issue they receive considerable support from socialist 

countries. Upto a certain extent it can be agreed that a 

rigid code may produce 1ar9ely negative results since it 

may prescribe rigid prescriptions which may discourage 

rather than encourage technology transfer. lt is therefore 

contended that flexible guidelines would permit cooperation 

between the parties in the transfer process and would · 

thereby encourage and facilitate increased flow of relevant 

18. Milan Bulajie, 44Le~oal Aspects of the t-lew International 
~conomic urder", in Kamal Hossain, ed., n. 13, p. 54. 
see also, UNCTAD, Report of the Intergovernrnental 
Group of ~xperts on a code of conduct on Transfer of 
Technology, TD/B/C.6/l, 1975. 
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technology. In these circumstances, the argument runs. 

the likely course of action is that both the developing 

and the developed countries should agree on a code of 

conduct consisting of guidelines, and send it to the 
' 

General Assembly for adoption as a resolution. As Richard 

Falk observes, .. validity of law depends ultimately always 

upon its capacity to satisfy the particular interests of 

participants and the aggregate interests of the community••. 19 

on this assessment, the validity of resolutions of the 

United Nations dealing with problem of poverty and inter­

national trade have a law creating effect since they are 

aimed at the satisfaction of the •aggregate interests of 

the comrnunity".2o So if the General Assembly adopts the 

resolution unanirnously. the code of conduct will assume 

considerable importance. 

It would be appropriate at this juncture to discuss 

the legal status of the General Assembly resolution. 

The opinions of scholars on the status of the 

resolutions of the Gendral Assembly have been vo ried. 

Some writers hold the view that they are only of political 

-------
19. Richard A. Falk, ""Tl~e New Stutes and International 

Legal Order"", Lectures at the Academy of International 
Law \The HagUe, 1966), p. 16. 

20. Rahrnatullah Khan, ••The Legal status of the Resolutions 
of the UN General Assembly". l!!Ciian Joy_rnal of ln~­
national Law, Vol. 19 (19~9), -P· 556. 
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significance and have no legal importance. 21 on the 

other hand, some writers are of the view that under 
\ 

certain special circumstances th~ may have legal impli­

cations and some of them rnay even have binding effect. 22 

Although the International Law Commission has been 

entrusted with the codification and development of inter­

national law, it is widely recognised that the regular 

organs of the UN, such as the General Assembly and the 

\iorld Court play an irrportant role in bridging the gaps 

in the existing international law. 23 The decisions 

taken by the General Assembly in the form of recomaen­

dat ions and resolutions are helpful in the agreement 

between. states and contribute in preparting the necessary 

environment for the development of the rules of inter­

national law. 24 However, the determination of the status 
I 

of the resolutions of international organisations as source 

of international law must take into account the nature of 

----·-------------
21. See, J. Castaneda, 

lN ew York, 1969}, 
}teqal ~ffects of u.~. Resolutions 

PP· 3-8. 

22. See, l.>.H.N. Johnson, . "The Effect of Resolution of 
the General Assentbly of the United Nations", British 
Yearbook. of International Law, Vol. 32 0.955-56}, p. 97. 

23. See, Uscar Schachter, "The \.Juasi Judicial Role 
of the Security Council and the General Assembly•, 
Ame[ican Journal gf lnternation~l~, Vol. 58 (1964), 
pp. 962-64:- see also, Richard Falk and Saul H. 
Hendlowitz, ed., The Strateoy of World Order {Ne'~l 
York, 1966}, Vol. 3, pp. 37-121. 

24. K. Skubiszewski, Knactment of Law by Internationdl 
Organizations, British Yearpook. of Inb~plational ~, 
Vol. XLI (1965-66), p. 201. 
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the organisation itself and the charact~r of the resolution 

concerned. 25 

Ih~ bU@tinian Concept 
~~ 

,, 

A majority of the Sdlolars Who deny any legal force 

to General Assembly resolutions depend upon the intent 

of the framers of the Charter and reflect the Austinian 

concept of law. They argue on this basis that the San 

Francisco Conference which drew up the U.N. Charter, had 

decisively rejected the Philippines proposal by twentysix 

votes to one at a drafting session of commission II. The 

Philippines delegation had proposed that:2 6 

The General Assembly should be vested with the 
legislative authority to enact rules of inter­
national law which should become effective and 
binding upon the members of the organization 
after such rules have been approved by a majority 
vote of the Security Council. Should the Secu­
rity Council fail to act on any of such rules 
within a period of thirty days after submission 
thereof to the Security Council, the same should 
become effective and binding as if approved by 
the Security Council. 

lt becomes impossible to attribute binding legal 

force to the resolution of the General Assembly, if the 

intention of the framers of the Charter is construed 

25. Rahmatullah Khan, n. 20, p. 552. 

26. UN Document, Vol. 9, p. 316. 
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strictly. But this is a rebuttable presumption and it 

'tlould. be an error to estimate all General Assembly resol\:t-

tiona as non-binding. There are certain cases where 

resolutions· of the General Assembly can be binding. For 
' 
instance, the •house keeping resolutionsfl, such as decision 

to admit members. to apportion the budget and so on are 

clearly binding. secondly, the General Assembly can be 

given the power to dispose off territory. Similar is the 

case of termination of the mandate over Namibia, \·there 

the effect of the decision is to create a legal status 

·Which is binding on all states and not just on those t-.lho 

vote in favour of the resolution. 27 ln the south-Hest 

~!ca cas~ judges Mabanefo, Nerve and Tanaka accepted 

the propostion that the inposition of apartheid on 

South-West Africa, in violation of the General Assembly 

resolutions, was a violation of international law. 28 

Similarly the International Court of Justice in the 

£prtain li!xpense§!.~e, confirmed that the resolutions of 

the General Assembly, even in rnatters relating to inter­

national peace and security are not merely e::xhortatory. 29 

--·-----
27. See, Advisozy On inion of th~ lptemational Court of 

'-Tustice on Leoal Conselluences for States of.J:hg_· 
Continued Pres~ce of Soy~.h.llf.&:;i.ca ,in Namibia, ICJ 
R~Rort, 1971, p. 16. 

28. I.C.J. Reports, 1966, p •. 248. 

29. loC.J. Reports, 1962. 



Ir2d1-tigna_± Sources of lnte.mational 
~:W and Genc;r-al Asse:n)::?ly R,asolutions 

.Sfforts have been made to assimilate the General 

Assembly resolutions to the sources of international law 

listed in Article 38{1) of the statute of the International 

Court of Justice, mainly treaties and customs. 

un the possibility to assimilate the General Assembly 

resolutions to a treaty it can be stated that international 

agreements are' only binding if they are intended to be 
I 

binding. So one would require positive evidence of an 

intention to create legally binding relations before a 

Gener~l Assembly resolution could be assimilated to a 

treaty. Because it is a fact to be observed that states 

frequently are prepared to vote for General Assembly 

resolutions only because they expect that no legal obli­

gation will result from casting a positive vote.30 

secondly treaties in general binq only the states which 

are parties to them, consequently, if General Assembly 

·resolutions are to be assimilated to treaties they can 

at best bind only those Which vote in favour of them. 

Because a unilater~l declaratiop can scarcely create a 

binding effect. 

30. 11. Hendelson, "The Legal Character of General 
Assembly Resolutions: Some Considerations of Princi­
ples •, in Kamal Hossain 1 ed. , n. 13 1 p. 98. 
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In answer to these objections it can be argued that 

the judgement of the majority of the International Court 

31 of Justice in the !'!Yclear Te@ts ~....§JL certainly postu-

lated that the unilateral declarations of states can, in 

some circumstances, have the force of law. If this is so 

then successive or simultaneous unilateral declarat1ons ~ 

states voting for a General Assembly resol~tion could, 

in principle, have~ lik~ effect. 32 One can object that 

it is necessary for the unilateral declaration concerned 

to be at the ~ery least intended to create legal relations. 

It can be arQued that there was little evidence of such 

an intention on the part of the Frendl Government in the 

Thus there are serious difficulties in the way of 

regarding General Asse;nbly 'resolutions as c<lpable of 

creating rules of customary~ law. But as Mendelson stdtes 

that the formation of law qy custom is a dynamic, not a 

static process. 33 He further puts forward the view that 

• a house needs to be constantly kept in repair by the addi-

tion of new materials~ otherwise it gradually disintegrates. 

Similarly, customary rules are constantly in a state of 

· mutation, if not observed and maintained they gradually 

31. See, .. Nuclear 'l' ~Stf:! Cases .lE..rance Vs. N ~wzealand) , 
l.C.J. R.~eorts, 1974, PP• 253 and 457. 

32. M. Mendelson, n. 30, p. 104. 

33. M. .H endelson, n. 30, P• 102. 
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disappear. If customary law is seen as a dynamic process, 

General Assembly resolutions can play an irrportant role 

in it. As some scholars are of the view that new sources 
i 

of international law could be created through existing 

. sources. For instance, a custom can grow up that unani-

mous General Assembly resolutions are binding and that 

rule of law would itself be binding.34 It can be 

further argued that if the international community develop 

new assumptions about the ways in which binding obligation 

could co.ne about, there is no reason why a particular 

process should not be elevated to the status of a source 

of law. In the _B~servatign§ case judge Alvarez held that: 

The Assembl:ies of the United Nations pass dec­
larations and resolutions of a very important 
nature. These declarations 

1
do not require 

ratification and, by reason of their nature, ~re 
not suspectable to reservations. They have nnt 
yet acquired a binding character, but they may 
acquire it if they receive the support of public, 
opinion, which in several cases has condemned 
an act contrary to a declaration with more 
force than if it has been a mere breach of a 
convention of minor importance. (35) 

Rven those who confine themselves to the world Court 

statutes' clas::>ical enumeration of the sources will 

probably admit that the UN organs have given a push to 

the horizons of international law. 36 In the joint 

3 4. H .\i .A. Thril\'lay, Custornapr Law a,nd Cod if ;J.c~t~ 
(Leyden, 1972)., p. 47 •. 

35. I.C.J. Reports, 1951, p. 52. 

36. Rahmatullah Khan, n. 20, p. 552. 
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separate opinion of the World Court in the [1s}1rics 

Jurisdiction ~it was stated that :37 

The quest for the normative character of the 
resolutions of international organizations 
can hardly be confined to the four a ources 
~numerated in the statute of the international 
Court of Justice. Numerous principles of 
primordial charact~r have come into being outside 
this frame of reference. To give just one ins­
tance, the principle of self-determination for 
colonial t~rritories is not contained in any 
conven~ion, bilateral or multilateral, nor can 
it be identified as a customary principles of 
international law •••• yet this principle has 
wrought a virtual revolution in international 
relations beginning 196.0s. If one were to 
search for an explicit innovation of this 
principle seriously, one had to hunt for it 
in resolutions of the United Nations General 
Assembly. 

If a voluntary code is adopted b¥ way of a resolu­

tion of the General Assembly, fully supported by an 

overwhelming majority of states then, although it may 
I 

not be mancatory in the strict sense, it may ultimately 

be effective. As Leo Gross points out, the resolutions 

of the Assembly. •need not be legally binding in order to 

be effective. They may be effective even though their. 

legality is doubtfulft.3S Firstly, because a resolution 

represents the collective view of preponderant maj-:>rity 

37. Fishries Jurisdiction lU.K. vs. Ireland), l.C.J. 
Reports, 1974, p. 46. 

38. Leo Gross, ~rhe United Nations and the Role of 
Lawft, in H .J. Padelford and L.l-1 .• Goodrich, ed., 
The United Nations in the Balanc~ ~New York, 1965), 
P• 176. 
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of nation-states as to the appropriate standards of state 

conduct, it would have a strong moral standing which can 

not be violated with impunity. ~ econdly • General Assembly 

resolutions fully endorsed. by the international community 

could ultimately be a source of law' vlhatever the immediate 

technical legal effect of such resolutions may be.3 9 

As. Professor Anand writes, "it is not possible to imprison 

the process of change in legal traditions which have lost 

the breath of life. In order to remain effective law 
! 

must constantly justify it~elf and readjust itself accord-

ing to the needs of the changing society". 40 Because 

only a dynamic law can preserve the rule of law i.n a 

dynamic society. 4l 

Furthermore, the effectiveness of the code need 

not depend on the interposition of a General Assell1bly 

resolutions.. A code recorrunended by the international 

community for ado:>tion on a voluntary basis could have a 

meaningful impact in a number of ways. First, the adoption 

of- such a code in itself would create a climate of public 

opinion which would induce expectation of fair acceptable 

state practice. As Rosalyn Higgins points out, 

39. s .K.B. Asante, n. 13, p. 135 .. 

40. R.P. Anand, ~ew States and International Law 
(Delhi., 1972), pp. 2-3. 

41. c. \iilfred Jenks, ~aw and the Pursuit of Peac.e; 
~'::! in the World Community {London, 1967}, p. 57. 
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.. collective acts of states repeated by and acquiesced in 
I -

by sufficient numbers and sufficient frequency eventually 

attain the status of law.-. 42 

Another method that can be suggested is, technolo~y 

receiving countries can adopt such voluntary code by 

incorporating it as part of their municipul la1t1s or by 

setting them up as standards of acceptable state behaviour. 

In either case a voluntary code can become enforceable 

as municipal law or state policy. Violation of the 

provisions of the code would then be a basis of normul 

legal sanctions. 

At this stage it can be suggested that a voluntary 

code consisting of recowmendations to governments would 

certainly be more appreciable. 

42. Rosalyn Higgins, The· development of International.. 
Law through the political org~ of the United 
Nations ~London, 1966}. p. 2: see also Michael 
Vi rally~ "The Sources of International law" I in 
Sorensen, ed., Manyal of Public Int~rnati.Q.Qal Law 
(London, 196S) I p. 162. 



Chapter YI 

C.OOCLUS ll.N.S 

As has been discussed in the fore~oing chapters the 

vital role of technology in economic and social developme."'lt 

cannot be denied. The technological disparitj.es bebreen 

the developing and the developed countries are not a mere 

reflection of their inequal~ty but a very inportant cause 

of it. It is beyond doubt that as long as the developed 

countries retain their superiority in technological advance­

ment ov~r the developing countries, they are likely to 

retain their hold over the process of economic· and social 
' 

change in the latter countries. 

\'lhile it is more important that the developing 

countries should establish tre ability to generate their 

own indigenous technology appropriate to their needs, it 
' 

is nevertheless true that their technological capacity can 

be accelerated by a systemat'ic assimilation of modem 

technology available in the developed countries. Thus 

transfer of tedmology is viewed as one of the means to 

improve economic and social conditions in the developing 

countries. The issue has bee.n brought forward by the 

developing countries in various international fora, es-

pecially in connection with the establishment of the 

New International E:conomic ur·der. Because of numerous 
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problems in the transf~r of technology the developing 

countries gave high priority to the adoption of a code 

of conduct to regulate the transfer: transactions. The 

draft code prepared by the UNcr.AD is expected to cm.stitute 

one of the means to promote and encourage the transfer of 

technology unoor fair and reasonable terms to the developing 

countries. Thet·e are a number of criteria, on the basis 

of which the possibility of the code ca11 be examined. 

It is a basic assumption that tl1e economic develop­

ment of the developing countries is not to the advantage 

of them only, it is advantageous for the developed countries 

too. Because of the advancement in science and technology, 

economic life .involves a degree of world-\>Tide interdependence. 

The developed countries cannot seek. refuge in the close 

economic circuit constructed round modern technology and 

consider the developing countries as unwelcome intruders 

into that closed circle. As Gunnar Myrdal stated, .. by 

showing negative attitudes towards international cooperation 

and by remaining lukewarm to their development problems, 

the rich nations are in danger of merely feeding frustra-

tion in the poor countries". 1 Several publicl.Sto nave 

asserted that it is the duty of the rich countries to help 

the poor. And they must do 11c if they themselves want to 

1~ Gunnar Myrdal, ~:;tond the \~elfare State {London, 1960), 
p. 162. 
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survive. 'I'he obligation can also be read into Article 

55 of the United Nations Charter. 

On the question of the lega,l character of the :lra.ft 

code, as we have already discussed, all the governments 

have agreed that at present the draft code should consist 

df recorrmendations to governments and would be adopted in 

the form of a General Assembly resolution. The decision 

on the legal nature of the code is not a final one and it 

has been decided that a review conference will be held 

five years after the adoption of the code which, revie\o~ing 

all other aspects of the code, will consider the" legal 

nature of the code. 

HO\lever, if the code is to achieve its goals 1 it 

should be designed with an understanding of the legal 

environment in which it will play a part. The code must 

be flexible enpugh to meet the needs of each member, and 
I ! 

it ITIUSt be fair 1 Offering henef itS tO both Bides if they 

comply. lt must also be reasonably impl~nentable and 

implementation of the rules should bring parties close to 

the objectives of the code. The code must be supplemented 

by other efforts aimed at improving the environment for 

technology transfer and strengthening domestic technological 

capabilities \-lithin the developing countries. Even more 

important, the code must be tested over time and evaluated 

for ·its effects, both positive and dysfunctional. A 
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learning and experimental per 1od is necessary before its 

utility can ba appraised. 

Further, it must be oorne in mino that regulation of 

the transfer of technology is a very complex task and 

cannot be accompliahed solely by enactment of the code. 

A number of steps could reasonably be taken by the develop­

ing countries to promote the objectives of the code~ A 

modified prograrnne designed to strengthen domestic techno-

logical capabilities is a more reliable alternative than 

a comprehensive detailed code Whi.ch cannot be effectivuly 

enforced by the developing countries. 

A key instrument in the strengthening~£ national 

' ' technological capabilities is a sound national technolo<.:,~ical 

policy. such a policy must stand for the developmer~t of 

technolo~ical capacity to produce goods and services and 

the ability to make autonomous decisions in the field of 

technology. Defective technological policies of the 

developing countries are the most important single r<..:.ason 

for their technoloc;ical backwardness. The developing 

countries should concentrate on strengthening their 

administrative infrastructure and domestic expertise. 

These efforts should initially be accompanied by an ~~hasis 

on research and development activities# · training of domestic 

personnel and establishment of technological information 

centres. 



96 

The reverse transfer of technology, or the brain 

drain, also causes a great deal of setback to the techno-

logical development of the developing countries. Brain 

drain consist~ of the flow of qualified personnel, such as 

doctors, engineers, scientists and skilled labour, to the 

developed countries in response to higher pay and better 
! 

opportunities. An UNCI'AD study on the reverse transfer of 

technology 2 estimated that in 1970 alone, the income so 

transferred from the developing countries to the United 

states amounted to~ 3.7 billion. other developed coun-

tries in \·Jest Europe, Canada, Australia und also t:>ome of' 

the more industrialised countries, benefit in the same way. 

The developing countries should formulate policies to 

effectively utilise the skilled manpower and should tal\:e 

meaau res to slow down this "'aid in reverse .. process. 

Yet another important future development may be the 

emergence of transfer of technology between the developing 

countries. The flow of technology on a nsouth.,. to ••south"' 

basis rather ·than .. North .. to ''South" would resolve lTJ.ilny of · 

the problems of inappropriate technology. Let us hope the 

developing countries would help each other in the struggle 

for their economic salvation. 

2. See, UNcrAD, The Reverse Transfer of Technoloyy: 
.ii:conornic effects of the outflow of trained personnel 
from developing countries (brain drain), TD/B/AC.ll/25. 



APPENDIX 

UNlTI:ID NATIONS CUHFERENCE UN TRAD& Al~D D:&Vli:LOPMEN'l' 

Third session, April-Hay 1972, santiago de Chile 

\Agenda item 19} 

Resolution 39 llll}, TRANSFER OF TECHNOuJGY 

The United Nations Conference an Trade and Development, 

Convinced that scientific and technical co-operation 

constitutes one of the main factors of economic and social 

development and-contributes to the strengthening of peace 

and security of all nations1 

Bearing in mind the importance of the transfer of 

adequate technology to all countries, and in particular to 

the developing countries1 

Considering the recognition given in the lnternatJ.onal 

Development strategy for the Second United Nations Development 

Decade, in particular in paragraph 64, to the prou1otion of 

the transfer of technology to developing countries; 

Recalling General Assembly resolution 2658 \XXXV; of 

7 December 1970, particu+arly its paragraph 7, recorruciendL'"l<; 

to m~CTAD and other orga~izations to continue and intensify 

within their competence ~ffor~s for transfer of operative 

technology to th~ aeveloping countries; 

Drawing attention to the special functions of UNCTAD 

I 

as decided in the Trade and Development Board resolution 74 ~X 
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to be pursued on a continuing bas is and the establishment 

within UNCTAD ,of an Intergovernmental Group on Transfer of 
i 

Technology; 

Noting tl1at the General Assembly, in its resolution 

2726 (XXV} endorsed Trade and Development Board resolution 

74 (X), establishing the Intergovernmental Group on the 

Transfer of Technoliogy within UNCI' AD, and re_quested states 

members of UNCTAD to give their fullest support to the 

Intergovernmental Group, including provision of budgetary 

support; 

Welcoming the unanimous apprvval by the Intergover,n-

mental Group of a comprehensive progranune of \-Tork for UNCrAr, 

in this field; 

Noting further the unanimous welcome by the General 

Asse:nbly of this work programme i.n resolution 2821 (XXVI); 

Recalling Economic and Social Council resolution 1621 

B (LI) under which a standing committee of the Council was 

establishe~ to provide policy guidance and make recommP.n-
' 

dations on matters relating to the application of science 

and technology to development, Which will take into account 

the specific competence of UNCTAD as·defined in Trade and 

Development Board resolution 74 (X} of 18 Septembor 1970; 

Noting further the lJeclaration adopted by the Second 

Hinisterial Meeting of the Group of 77 held in Lima from 

2 5 October . to 7 November 197 1; 
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Noting also the views eYpressed in the course of the 

third session of the Conference. 

I. INSTITUTIONAL ARRl:J.~GEC1ENTS HI'lHIN UNCTAD 

1. ~ndorses the work of UNCTAD, to be pursued on a conti-

nuing basis, and the programme of work approved unanimously 

by the Intergovemmental Group on Transfer of Technology at 

its organizational session; 

2. Instructs the Board to :znsure that the continuing 

nature of UNCTAD 's functions in this field is reflected in 

the institutional arrangements in Ut~crAD; 

II. IMPROVING THE: ACCESS TO T:!Ia-IN0LOGY 

3. Invites the developing countries to establish insti-
I 

tutions, if they do not have them, for the specific pur:)ose 

of dealing with the whole range of complex questions 

connected with the trans£ er of teChnology from developed to 

developing countries, and takes note of the wishes of the 

developing countries, that these institutions ahould inter 

alia; 

(a) Be responsible for the registration, deposit, 

review and approval of agreements involving transfer of 

technology in the public and private sectors1 

(b) Undertake or assist in the evaluation, negotiation 

or renegotiatiqn of contracts involving the transfer of 

techno logy; 
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(c) Assist domestic enterprises in finding alternative 

potential suppliers of technology in accordance \'lith the 

priorities of national development planning; 

{d) Make arrangements for the training of personnel 

to man institutions concerned with the transfer of technolo~y; 

4. Invites the developing countries to take the specific 

measures thet deem necessary to promote an accelerated 

trans£ er of adequate technology to them under fair and 

reasonable terms and conditions; 

5. Recommends that developed market-economy countries 

facilitate an acceleratdd transfer of technology on favou­

rable terms to developing countries, inter alia, by: 

(a) Providing capital and technical i\asistance and 

developing scientific and techn<>logical co-operation; 

{b) Endeavouring to provide possible incentives to 

their enterprises to facilitate an accelerated transfer of 

their patented and non-patented technology to developing 

countries on fair and reasonable terms and conditions and 

by assisting these countries in using effectively imported 

techniques and equipment; 

{c) Assisting developing countries to ab~orb and di~sa­

minate imported technologies t't:lrough the provision of necessary 

information and technical assistance, such as training in 

planninQ and management of enterprises and in marketing, as 

well as other forms of scientific and technolo<;jical 
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co-operation; 

l dj &ndeavouring to provide their enterprises and 

their subsidiaries located ,in developing countries with 

possible incentives to employ Wherever possible local labour. 

experts and technicians as well as to utilize local raw 
. I 

, I 

materials, to transfer specifications and technological 
I 

pr.::>cesses used in production to local enterprises or con~pe-

tent organizations. and also to contribute to the development 

of know-how and expertise ~ training staff in the developing 

countries; 

( e} Designating institutions able to provide infor-

mation to developing countries concerning the range of 

technolo<,;ies available; 

(f) Assisting through their overall co-operation 

programmes in the application of technology and in its 

adaptation to the production structures and economic and 
' 

social requirements of developing countries at their rt:!quest; 

( 9) Taking steps to encourage and promote the transfer 

of the results of the work of research institutes. and uni-

versities in the developed countries to corresponding 

institutions in developing countries; 

(h) Parti_cipating actively in the identification of 

restrictive business practices affecting the transfer of 

technology to developing countries with a view to alleviating 

and where possible. el~~inating these practices in accordance 
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with paragraph 37 of the International Development Strategy 

for the Second United Nations Development Decade; 

' 
6. Recom1nends that the socialist countries of ~astern 

Europe, in- accordance with their economic and social systems, 

undertake to facilitate the accelerated transfer of technology 

on favourable terms to developing countries inter alia 

through agreements on trade, economic and scientific and 

technical co-operation;. 

7. Requests that the Secretary-General of UNCTAD: 

(aJ Implement the programme of work for UNCT.IID in 

the field of transfer of technology approved by the Inter-

gove-rnmental Group on Transfer of Technology, and undertdke 

the studies necessary for the formulation of concrete 

policies to be applied at the national, regional and inter­

nat ion a 1 levels 1 

(b} Provide advice through UNCTAD •s own services, 

to be financed through the United Nations Development 

Programme within the framework of specific projects and/or 

by any voluntary contributions, in co-operation, as appro-

priate, with other bodies, with a view to making available 

at the request of the developing countries, especially the 

least developed aalong them, experi.anced personnel to assist, 

within UNCTAD 'a competence, in the transfer of technology 

to developing countries: 
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{c) Initiate, and participate in, through the United 

Nations Development Programme, and in accordance ttlith its 
; 

procedures, and in co-operation with other coripetent bodies 

within the United Nations system and the \-Jorld Intellectual 

Property Organization, training programmes concerning 

transfer of tedmol::>gy for personnel from developing coun­

tries, especially from the let~st developed among thern1 

(d) Assist the Board in reviewing and implemE!Ilting 
I, 

within UNCTAD's field of competence, the provisions in 

paragraphs 37 and 64 of the International Development 

Stratec;;y for the Second United Nationu Development Decade; 

a. Decides that UNcrAD should co-operate \otith other 

bodies in the United Nations::.ystem, and with other corrpetent 

international organizations, including the World Intellectual 

Property Organl.zation, so as, in conformity \iith Part 11 

of the Programme of \iork, to su~plement their activitie!:> 

in order to: 

(a} As&ist developing countries in the application 

and adaptation of technology to their production structures 

and economic and social requirements; 

(bJ ~xplore the possibility of setting up multil~teral 

institutions such as technology transfer centres, patent 

banks and technological information centres; 

(c) Explore proposals for bilat<~ral and multilateral 

arrangements to facilitate the transfer of technolo~y on 
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reasonable terms and conditions without causing strain to 

the balance-of-payments of developing countries; 

( dJ Study possible international mechanisms for the 

promotion of the transfer of technology to developing 

countries and particularly take the necessary steps for 

co-ordinating action with the ~vorld Intellectual ~roperty 

Organization on studies to be carried out in this field; 
I 

9. Resolves to request the secretary-General of u..~Cl'AD 

and the Director-General of the World Intellectual Property 
, 

organization. in co-operation with other competent bodies 

of the United Nations system. to carry out jointly a study 

of possible bases for new international legislation regu­

lating the transfer from developed to developing countries 

of patented and non-patented technology, including related 

corrunercial and legal aspects of such transfer, for submission 

to the Economic and social Council and the Trade and Develop-

ment Board1 

10. Invites the Secretary-General of the United Nations • 

in co-operation with the secretary-General of UNCTAD and 

the Director-General of the \iorld Intellectual Property 

Organization., to carry out a study \'lith a vit:.M to bringing 

up to date the report prepared by the Secretary-General of 

the United Nations on the Role of patents in the transfer 

of technology to the developing countries and to devote 

special consideration in this study> to the rol8 of the 
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international patent system in such transfer# \-Jith a vie\-J 

to provioing a better understanding of this role in the 

context of a future revision of the syst~n; 

.11. Recommends that the international community, in recog­

nition of the special position of the least developed among 

the developing countries should: 

(a) Assist such countries, for instance by the esta-

blishment andjor consolidation of information centres and 

applied technology institutes; 

(b) Furnish on easier ~erma the specialized insti­

tutions of such countries with the results of research 

relevant to their economic development; 

(c) Give special consideration to the terms, conditions 

and costs of transfer of technology to such countries;· 

12. Urges that int emational organizations and financing 

programmes, in particular the ~nternational Bank for.Recons-

, truction and Development and the United Nations Developm~.nt. 

P rogramne, should give high priority to providing technical 

and/or financial assistance to mea: the needs as defined by 

developing countries in the field of transfer of technol::>gy, 

particularly for the purpose defined in paragraphs 3,7 and 

8 above; 

Ill. ll-iPRuVlNG '.i'H:& SCla.'NTlF'lC AND 'l'Ii:QINULUGICAL 
INFRA..'iTRUCTURK 

13. Recommends that urgtmt measures be taken by the developed 
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countries, as well as by competent international or•.;,;ani-

zations at the national, regional and inter.national l~vels, 

to improve the scientific and technological infrastructure 

of the developing countries; 

14. Invites the developing countries at the national level: 

~a} To apply the provisions of paragraph 61 of the 

International Development strategy for the Second United 

Nat ions Development Decade; 

(b) _To develop an efficient infrastructure geared 

to the specific socio-economic needs of each countey as. a 

solid basis for the adoption and/or' adaptation of imported 

technology, the creation of national technology and the 

application thereof, and strP..ngthening the domestic, scienti-
' 

f ic and technological capabilities; , 

(c) To readapt their education and training syste~ 

to the needs and demands o( a technol~sically progressive 

developing economy society; 

15. Further invites the developJ.ng countri~.:ls at the 

regional and inter-regional level to consider action: 

(aj To assist the transfer of technology to themselves 

by exchanQing information concerning their experiences in 

acquiring, adapting, developing and applying imported 

technology, and in this regard, to set up regional or sub­

regional information centres; 
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(b) To make appropriate inst,itutional arrangements 

for the training and exchange of technical personnel; 

( cJ To establish joint technological research centres 

for projects of regional interest and for exchanging between 

developing countries within the region or bet\teen different 

regions, adapted or re,cently developed imported technology; 

(d} To promo~e the study of scientific and technolo-
! 

gical projects between developing' countries with conuoon 

technological requirements arising from similarities in 

their sectoral structure of production1 

( ej To set up machinecy to facilitate the cUssemi­

nation and exchange of technologies originating in the 

developing countries, so that the comparative advantages 

and specialization offered by each sector of activity may 

be fully utilized1 

( f} To endeavour to co-ordinate their policies with 

regard to iHported technoloc:.y, including its adaptation to 

domestic conditions; 

16. Recommends that the developed count.ries: 

(a,) Give urgent consideration to the possibility of 
I 

taking prompt~ measures to ;move towards full<~r implementation 

of the provisions of para~raph 63 of the International 

Development Strategy for the S econc1 United Nat ions Develop-

ment Decade; 
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\b) Endeavour to provide possible incentives to 

encourage their national enterprises to transfer to their 

associated enterprises in developing countries a substan­

tial ~1nd increasing volume of their research activities; 

17. Takes note of the wishes of the developing countries 

that the developed countries should; 

(a} Devote o.os per cent per annum of their gross 

nat ionr:1l product to: the technological problems of developing 

countries; 

{b) Allocate at least 10 per cent of their. research 

and development e~enditure to programmes designed to solve 

problems of specific interest to developing countries 

generally, and as far as possible devote that expenditure 

to projects in developing countries; 

18. Calls on the socialist countries of Kastem ~urope 

to inc-rease further, in accordanc€: with their social and 

economic systems, their. assistance to the developing coun­

tries, taking account of their own possibilities and to 

continue transferring adequc•·.e tecr.nology to the developing 

countries on favourable terms; 

19. Recommends that bodies in the United Nations sJ(stern 11 

including UNCTAD, within its field of competence as defined 

in part II of the programme of work Which provides that it 

will supplement the activities of the bodies competent in 

this matter. c:md of the h'orld Intellectual Property organi-
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zation, should: 

(a} Bring to an ac~eptabl(;' conclusion the Unj. ted 

Nations World plan of Action for the Applicat.ion of Science 

and Technology to Development; 

(b} Assist the developing countries to create the 

necessary infrastructure, as regards both institutions and 

personnel, for the development and transfer of technology; 

(c) Co-or.dinate their efforts and programmes for the 

suppo~ of science and technology at the regional and inter­

national level in order to facilitate the transfer of 

technology to developing countries; 

l dJ Should support the regional economic commissions 

and the United Nations &conomic and Social Office in Beirut 

in order to enable them to carry out fully their role in 
l 

the application of science and technology to development 
I 

within their respective regions1 

20. 
i 

Requests UNCTAD, within its field of competence, as 

defined in Part 11 of the Programme of Hork Which provides 

that it will supplement the activities of the competent 

bodies in this matter, to contribute to the studies being 

carried out on the outflow of trained personnel f·rom deve­

loping countries which constitutes a reverse transfer of 

technology; 

21. Recalls that as recognized in the preamble to Trade 

and Development Board resolution 74 (X), none of the existing 
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United Nations bodies deals exclusively with the specific 

question of the transfer of operative technology to 

developing countries and that, therefore, as decided in 

paragraph 2 o£ the 
1
same resolution, UNCTAD would perform 

its functions in this field in co-operation and co-ordinQtion 

with other bodies in the United Nations system and other 

international organizations with the aim of avoiding any 

overlapping and unnecessary duplication of activities 1n 

this f ielo, in conformity with the reSponsibilities of the 

Kconomic and Social Council, particularly those of co­

ordination, and with the agreeme.nts governing the relation­

ship between the United Nations and the agencies concerned. 

112th plenary m,~eting 
16 May 1972 
Santiago, Chile 
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