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PREFACE 

The second half of the 20th century has witnessed an 

awakening of a global interest in the problems of the less 

developed world. A landmark in the efforts or tbe world 

community to grapple w1 th tilese pmblems and find lasting 

solutions to them, has been the initiative taken by the 

U.N. Conference on Trade and Development for drafting a 

Charter on Economic Rights and Duties of states. 

The subject of' Economic Rights end Duties of states 

is indeed a wide ranging one and it would be too ambitious 

·to attempt to deal with it comprehensively in a few pages. 

The purpose of this thesis is therefore only to stimulate 

interest in this all important but hitherto dormant subject. 

l am highly grateful to Prof'. R.P. Anand, Cc.airman 

of the Centre tor Diplomacy, International Law and P.conomics, 

School of lnternational studies, Jawaharlal Nehru University, 

for his valuable suggestions and sustained encouragement 

wh.ich have enabled this project to be completed. 1·1Y special 

gratitude is u ~ due to Dr. Rahwatullah Khan of the 

Jawaharlal i~ehru University f'o r his st1mul~t1ng ideas and 

effective guidance. 

This research would not have been possible but for 

ttle assistance I got f'ro111 the staff of the Indian Council of 



( ii) 

World Affairs Library, especially l·Irs. Andrade and Miss 

Neelam Mathur, from :t-1r. v. SUndaram and Mr. P.K. Datta of 

the Commerce and Industry Library, l~. K.L. Chawla of tho 

Library of the School of International Studies, Mr. R.J. Ra1 

of the U.N. Division Library of the Ministry of External 

Affairs and Mr. D.K. Bose of the U.N. Information Centre. 

I should also net fail to mention about the unstinted 

supply of reference material I received from Mr. T. K. Ganguly 

and Mr. K .p .K. Menon and the painstaking typographical 

assistance I got from Mr. V .K. Bansal in tllis regard. 

I am indebted to the Jawaharlal Nehru University 

for providing me this opportunity and to the Government 

of India for having graciously permitted the presentation 

of this thesis. It is, of course, needless to add that 

the views and suggestions contained herein do not in any 

way bind either the Jawaharlal Nehru University or tho 

Government of lndia. 

N el<r Delhi, 
15 December 19'73. 

~~~/ 
( P .1' • Ka.n than) 
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I 

INTRODUCTION 

Just as the lat-rs of a nation reflect tue political, 

economic and social consciousness of its people, inter

national law reflects such consciousness of the international 

community. Law, however, can fulfil its function as a 

permanent instrument of a social order, only if it reflects 

tne needs and aspirations of the changing society. It is not 

to be conceived as a body of rigid rules inherited from the 

past and allowing no scope for development but as a body of 

living principles in the light of which new problems which 

arise can be solved. we cannot meet the "at:>ral challenge of 
l 

tomorrow with the intellectual baggage o t yesterday." Law 

has to keep pace with reality ~d if it snaps its link with 

the latter, it becom.9 s moribund. This applies equally to 

international law, for international law is but a facet of 

tne larger scheille of Law. 

It is in this context tnat it has become ess(mtial 

to re-appraise and adjust certain aspects of the traditional 

international law 1n the light of the netr conditions and new 

demands of the present international society. 2 T ne 

1 c. l:lilfred Jenks! "Law 1n a ·-~'orld of Changes An Agenda 
for a Dialogue" n his LaliT in tne l'?orld Com.auni ty 
(London, 1967), p.l 

2 R.P. Anand, New states and International Law 
(Delh1, 1972), P·'3 
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traditional international la~r has essentially been a latJ of 

co-existence, aimed at preserving peace by avoiding war. 

The current international law of economic relations has been 

chiefly concerned with the Tights or private persons and what 

a State may or may not do with respect to aliens or their 

property. It reflects the 19th century conception or a liberal 

State whose chief function consisted in providing adequate 

protection to these rights. A new focus is now needed to find 

out the best way in which the international community can best 

utilise global resources for the benefit of the world 

population as a whole. This calls for abandonment of concepts 

incorporating policies no longer appropriate to our era and 

the articulation of policies appropriate to our times. 3 

An opportunity for doing this in the field of 

international economic relations is now available in the 

work taken up by the United Nations Conference on Trade and 

Development (UNCTAD) for drafting a Charter on EConomic Rights 

and Duties or States. This thesis is concerned \.'1th an 

examination or the need for such a Charter and the possible 

scope of its contents. Chapter ll refers to the adoption 

by the Third UNCTAD of the Resolution 45( lii) on the subject, 

and gives a brief indication of the work done by the working 

Group constituted by the UNCTAD for the purpose. Chapter III 

sets out tho earlier nttempts at formulating rights and 

duties of States including attempts by individuals, 

3 See .A.A. Fatoures, "International Law and the Third 
t~rld", Virginia Law Review, Vol. 50 (1964), p.~06 
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non-governmental organisations, the League of Nations and 

the United Nations, and points out the inadequate emphasis 

laid by all these attempts on economic rights and duties of 

States. Chapter IV brings out the legal and institutional 

weaknesses of GATT, including its relatively recent Part IV 

devoted to the trade and development of the "less developed" 

or developing countries. It also refers to the hopes of the 

developing countries bull t around the General Assemblf 

Resolution 1995( XIX) establishing UNCTAD, the different 

role envisaged for UNCTAD by the developed countries and 

how in its functioning UNCTAD has not measured upto the 

expectations of the developing countries. 

Chapter V deals with some general considerations 

bearing upon the general scope of a Charter of Economic 

Rights and Duties of states. Chapter VI goes into the major 

issues for coverage by the Charter - colJUlt)dity trade, trade 

in manufactures, financing for development, shipping, 

transfer of technology and trade and economic cooperation 

alJIOng developirig countries - and examines the draft outline 

under consideration by the UNCTAD tiorking Group. In the 

final Chapter the possible form the instrument embodying the 

economic rights and duties of States can take has been 

discussed and a case has been made out for the drafting of 

a legally binding Charter on the subject. 



II 

ADOPTION OF THE PROPOSAL FOR A GLOBAL CHARTER BY UNCTAD 

The m;, st outstanding achievement of the third UNCTAD 

held at Santiago, Chile during April-May, 1972 was that it 

laid the 'basis for the adoption or a universal Charter on 

economic rignts and duties of States. The inspiration tor 

the proposal was derived from the address made by Mr. Luis 

'Echeverria, President of Mexico, during the 92nd plenary 

meeting of the Conference, in which he stateds 

Justice and a stable world cannot be attained 

until the protection of weak states is ensured 

by recognised rignts and duties. Let us re1.00ve 

economic eo-operation from the realm of good-will 
4 

and root it in the field of law. 

Follo\!ting this address, the representative of 
5 

Ethiopia introduced a draft Resolution proposing tho 

drawing up of a "Charter of the economic duties and riguts 
6 

of states", on behalf of the "~roup of 77". Af'ter a 

discussion in the plenary of the Conference, the proposal 

was adopted as Resolution 45( III) at the ll5th meeting on 

4 

5 

6 

For the main points o t this Address1 see su...awary Record 
of the 92nd plenary meeting, TD/SR.~2. 

TD/L.62 

Tnis expression refers to the group of developing 
countries 1n the UNcrAD. 
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'1 
the lBth May, 19'73 by 90 votes to none, with 19 abstentions. 

The Resolution no ted with concern that the inter

national 1 egal instru.wents on which the economic relations 

between states were currently based were precarious and that 

it tras not feasible "to establish a just ord.er and a stable 

world as long as a Charter duly to protect the rights of all 

countries, and 1n particular the developing countries," was 

not formulated. It further noted the urgency of the ttneed 

to establish generally accepted norms to govern international 

economic relations systematically" and decided to establish 

a l*>rking Group composed of Government representatives of' 
8 

31 Member-States to draw up the text of a draft Charter, 

taking into account -

'1 

8 

(a) The general, special and other principles as 

approved by the conference at its first session; 

The Resolution is reproduced 1n Arme.xure, infra. 

Subsequently, pursuant to General Asseiilbly Resolution 
303'7(XXVII) 'the Secretary-General UNCTAD appointed 
9 states as additional members of the ~orking Group. 
The present composition of' the ~'ork1ng Group is as 
followss 

Belgium, Brazil, Canada, China, Czechoslov~~ia, 
Denmark, France, Germany, Federal Republic of', 
Gautemala, Hungary, India, Indonesia, ltaly, 
Ivory Coast, Jamaica, Japan Kenya, Mexico, 
li«>roeeo, Netherlands, Nigerla, fakistan, Peru, 
Philippines, Poland, Romania, Union of' Soviet 
Socialist Republics, United Kingdom of Great 
Britain and Northern Ireland, United States of 
America, Yogoslavia and zaire, Australia, 
Bolivia, Bulgaria, Chile, JJ:gypt, Iraq, spain, 
sri Lanka, zambia. 
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(b) any proposals or suggestions on the subject 

made during the third session o t the 

Conference; 

(c) all documents msntioned in the Resolution 

and other relevant resolutions adopted within 

the framework of the United l~ a tions, 

particularly the International Development 

Strategy for the Second Development Decade; 

(d) the principles contained in the Charter of 

Algiers and the Declaration of Lima. 

Tile Conference decided that the draft prepared by the ~·!orking 

Group should be sent to member states of the Conference for 

their suggestions, and called upon the Trade and Development 

Board to examine the Report of the Working Group as well as 

the comments and suggestions made by the member states of the 

Conference and transmit these to the General Assembly, which 

was in turn invited to decide upon the opportunity and the 

procedure for the drafting and the adoption of the Charter. 

The main thrust of the developing countries• stand 

during the discussions leading to the adoption of the 

Resolution was that the principles adopted at the First 

UNCTAD were not longer sufficient to protect the weaker 

countries against the foreign oconomic Powers, and that 

the principles must be reduced in the form of international 

legal instruments 1n order to make it possible tor these 

countries to inv8ko their rights. Ti•e represontative of 

Egypt characterised tho proposal to drav up the Charter as 
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"a decisive step towards filling one of the most important 

gaps in international law ... the absence of legal standards 

to govern economic relations between States - the Charter or 

the United Nations being mainly concerned with political 
g 

questions of international peace and security". The Turkish 

delegation stated that it voted in favour of this Resolution 

on the understanding that it referred to a ~harter setting 

forth general norms on the subject, and having the same 

juridical character as the Universal Declaration of Human 

Rights adopted by the United Nations rseneral Assembly. 10 

The representative of Colombia felt that the Charter could be 

even Dbre important than the Declaration of Human Rights 

"because it ~uld defend the interests of mankind, not at the 

level of the individual, but at the level of' whole peoples. 

Adoption of the proposed Charter would be a step towards the 
11 

tmmanisation of hUman relations". It was the general 

feeling of the developing countries taat the Charter stlould 

be a counter-part in the economic field to the Universal 

Declaration of Human Rights and the Covenants on Fundaillental 

human Rights. 

The developed market economy countries generally 

welcomed the proposal, though some delegations, such as 

9 TD/SR.l09 

10 TD/1?8/Add.l 

ll TD/SRellO 
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Belgium, expressed certain reservations on the ground that -

( 1) In order to do useful and lasting work, 

broad consultations should be held among 

specialised organisations of an economic 

aharac ter, such as FAO, the ILO and GATT, 

IBRD, IMF, regional organisations and 

institutions such as the regional devel~pment 

banks, the r~gional economic eom.nissions, tbe 

European Economic CoLII.alUni:ty, CJ.1EA, OECD, etc. 

(2) ·The resolution should reserve an important 

role for the EConomic and Social Council in 

the preparaction of the Charter. 

( 3) The timing proposed in the resolution was 

much too short. 

The SWiss delegation abstained from voting on the Resolution 

because it considered that so far-reaching a proposal should 

nave been given a more careful consideration, for instance 

in the Trade and Development Board, before b31ng ~ade the 

subJect of a formal Conference Resolution. The Canadian 

and the U.K. Delegations, which also abstained, considered 

tu.e idea behind the Charter as an important one but 

regretted the lack of sufficient time for the Conference to 

find a formulation which would colilu.1and a large measure of 

support. The United states Delegation, on the other hand, 

stated that it had serious reservations about a number of 
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12 
features of the Resolution. 

The representatives of the socialist countries of 

Eastern Europe attached great importance to the proposal 

to draw up the Charter. The delegation from the Union of 

Soviet Socialist Republics viewed the draft Resolution of 

the "Group of 77" as containing principles supplementary to 

those adopted at Geneva by the first UNCTAD. The delegation 

felt that the item under discussion opened up a wide field 

of discussion and hoped that it would lead to the adoption 

of ne\"1 principles within the fr8.Lilework or the new progressive 

trade policy for promoting economic development. The Soviet 

delegation suggested that some of the provisions in the 

draft Resolution might first be discussed by special 

conferences convened under the aegis of the United nations. 

The ··:orking Group established to draw up the text 

of the draft Charter of Economic aig!lts and Duties of States 

held its first session in Geneva frolAl the 12th to the 23rd 

February, 19?3. After a general exchange of views, the 

':!orking Group discussed various matters connected with the 

drafting of the Charter, such as the legal nature, the scope, 

general Characteristics, structure and contents of the 

Charter a tc., and examined various proposals received by it 

concerning the Chartaz. The tiorking Group took note of the 

draft outline of the Charter which had emerged fn:>m the 

12 TD/1'18/ Add.l 
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discussions of a sub-group established by the \'lorking Group 

and decided to transmit it to Governments of States members 

of UNCTAD pursuant to paragraph 3 of Resolution 45( 111).13 

The second session of the Group was held in Geneva from the 

13th to the 27th July, 1973. During this session the 

tvorking Group based its discussions on the draft outline 

of the Charter, taking into account the suggestions and 

comments received from Govern,a.ents as well as the formal 

proposals. made during the session. The \'!orking Group decided 

to submit the reports on its first and second sessions to the 

Trade and Development Board at its 13th session. lt fUrther 

decided• in vieli' of the lack of sufficient tlme to complete 

its work, to recom.uend to the Trade and Development Board 

that the latter should invite the General Assembly to extend 
14 

tne mandate of the v!orking Group. The discussions in the tl-ro 

sessions of the l•Jo rking Group will be referred to at 

appropriate places later. 

The J.UOVealent for the drafting of the Charter of 

Economic Rights and Duties of States is a culmination of 

efforts spread over tvo centuries to adopt a code of rules 

and regulations ai111ed at defining the rights and duties of' 

States 1n general, under international law. The recognition 

of the need for defining separately, the economic rights 

13 TD/B/ AC. 12. 1 

14 TD/B/A0.12.2 
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and duties of states is of a comparatively recent origin. 

It is to a historical sketch of these efforts that we shall 

now turn. 



III 

EARLIER J'.TTF-MPTS AT THE FoRl-1ULATION 

QF RIGHTS AND DUTIES OF STATES 

The question or enumeration of rights and dUties of 

states has engaged the attention of international and national 

organisations concerned with the development and codification 

of international law, as wf:ll as of international jurists, 

during the 19th and 20th centuries. Christian t:!olff' 

propounded the theory of fundamental rights and duties of 

States in his Institutiones Juris Naturae et Gentium ( 1'750). - -
This was followed by Abbe Gragoire•s Declaration~ Droit 

~ ~ ( 1'793) which was presented by him to the French 

National Convention. Compilations of rights and duties of 

states form part of the codes prepared by Jeremy Bentham 

(182'7), Pasquale Fiore (1890) and Jerome Internocia (1910). 

M. Albert de Lapradel1e submitted his Declaration of the 

Rights and Duties of Nations to the lnstituto of 

International Law during its sessions 1n 1900 and 1925. 

The draft prepared by f-Ir. Victor I~l. t4aurtua ( 19 31) was 

transmitted by the Institute of American International Law 

to the seventh International Conference of 1\merican Rtates 

at Mon tev1deo in 1933. Dr. ~1ejandro Alvarez • s Declaration 

of Great Principles of Modorn International Law attracted 

considerable attention of jurists. 

Among the non-governmental organisations which 
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deliberated on the question of rights and duties of states, 

the Universal Peace Congress was one of the earliest. The 

seventh Congress held at Budapest in 1896 adopted the 

Declaration on Principles of International Law, vrhich sought 

to lay down briefiy the rights of States and contained certain 

interdictions such as that "no right of conquest exists". The 

Declaration was concerned with the definition of international 

personalities and the nature of international personalities 

and stateds ''nations are sovereign and equal". The Inter

Parliamentary Union, an unofficial body, comprising members 

of parliaments of various states, recom.uended the preparation 

of a declaration of rights and duties of states in 1899. The 

25th Conference of the Union held _in 1928 adopted a 

Declaration on the subject which postulated: 

The members of the community of states are equal 

before the law. Each of them possesses within that 

community only those rights conferred on it by the 

law of nations. 

It further declarod that 

It is the duty of states to collaborate 1n every 

branch of' human activity and especially in those 

trhose aim is to further tne general welfare of 

mankind. The community of states must guarantee 

for each of' them the economic conditions which are 

absolutely necessary for its existence and f'or its 

development. 



An important attempt at the enumeration of rights and 

duties of ctatos was the draft preparod at tne 1n1t1ative of 

Mr. lames Brown scott and adopted by tho American Institute 

of International Law 1n 1916 t11th the title noeolaration of . 
tbe Rights and Duties of Mationsct. fila Declaration pro~ected 

on the universal plane tbe rights sanctioned at tho national 

level by tho Declaration of Independence of tho United States 

ot America. It emphasised the right to legal equBlity, the 

right to pmporty end the right to tho en3oyment of these 

rights and stated that "tt1ese fundamental rights, tbus 

univsrsally recognised, create a duty on the part of tho 

peoples ot all nations to observe tbem... lt declared tha.tt 

Bvery nation bas tho right to exist, and to 

protect and to conserve its existence; but this 

right neither implies the r1gbt nor justit1as 

the act of the State to protect itself or to 

conserve its existonae by the commission of 

unlawful acts against innocent and unotfending 

Statos. 

It turtner statods 

EVery nation is 1n law and bato ro law tho equal 

ot every othar nation belonging to the eoc.t.ety 

ot nations •••• nvary nation entitled to a r1gllt 

by tho law of nations 1s entitled to nave that 
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right respected and protected by all other 

nations, for right and duty are correlative, 

and ttle right of one is the duty of all to 

observe. 15 

The Decla~ation formed the basis of later declarations 

on the subj eat. 

A.n important Latin American initiative, based on the 

1916 Declaration was taken when the American Republics met 

at Montevideo 16 in 1933 to conclude a Convention on Rights 

and Duties of States. Tile political climate of the period 

was conducive to the adoption of the Convention which had 

bean preceded by extensive preparatory work by official 

as well as non-official agencies. The Convention defined 

the characteristics of a state and enumerated certain rights 

fundamental to the existence of a state, the exercise of 

which had "no other limitations than the exercise of the 

rights of other states according to the international law". 

The Convention declared in Article 4 that "States are 

juridically equal, enjoy the same rights, and have equal 

capaei ty in their exercise. The rights of each one do not 

depend upon the power which it possesses to assure its 

exercise, but upon the simple f'act of its existence as a 

15 See J.B. scott, The American Law Institute: Its 
Declaration of the Rights and Duties of Nations 
(Hashingf.On, 19'16), pp. 8?-88. 

16 seventh International Conference of American states, 
t4ontevideo ( 19~3). 
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person under international law". The Convention, however, 

dealt with only the basic questions of public international 

law such as recognition of a state, state intervention, 

jurisdiction of states and the obligation not to recognise 

territorial acquisitions or spacial acquisitions obtained 

through force. It did not deal with economic rights and 

duties of states as such. 

Tne rights and duties of States mcmtionod in the 

1933 Convention have been re-affimed from time to time by 

a series of inter-American Conferences. Among the more 

important instruments pertaining to the pre-United Nations 

period are the Declaration of Principles of Inter-American 

Solidarity and Cooperation (Buenos Aires, 1936); the 

Additional Protocol relative to Non-Intervention (~); 

the Declaration of the Principles of the Solidarity of 

America (Declaration of Lima) and the Declaration of 

American Principles (Lima, 1938); tho Declaration on the 

t.iaintanance of Peaco and Union among the American Republics 

(llavana, 1940); tho Declaration on Reciprocal Assistcnco 

and A.ucrican Solidarity (Act of Chapul tapoc) and tho 

Declaration of l~oxico 04exico, 1945). Tho Charter oi' the 

Organisation of american states contains a fUll chapter 

( Che.pter Ill) on the subject of rights and duties of States 

and constitutes n restatement of previous declarations on 

the subjoct. 

The Leaguo of Nations had occasion to discuss tho 

0 
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question of a declaration of rights and duties of states 

e. number of times. During the R 1nth AssemblJ of tho League 

ot Nations, Mr. Ferrero. of Cuba suggested, :t.n tho context 

of the wrk of the Assembly concerning the progressive 

codification of into motional law 1 that the ml'k on coc11t1ca

t.1on st10uld be prefaced by a declaration concorn:lng the r~hts 

and duties ot states. 1' Delegates from Belg1u1 Bl Salvador, 

Greece, India and SWedon doubted the eXpediency of the CUban 

proposal. fbe In Salvador representative thought tho Cuban 

proposal to be a departu!'e from the slow bat tborougb method 

of procedure adopted for codification of international le.w and 

suggested that the Com.nittee of Experts for the Pmgressivo 

Codification of Intornot1onal Law be 1nv1 ted to stud)' tho 

question. Mr. Bolin of Belgium, the Rapperteur of too 

Co~ttee which discussed tho question, expressed the View 

that 1\mdamental rights and duties wero, JI)JSt tortunatal)', 

1n process at the moment ot a warked progressive evolution. 

A restr1ct1vo doclarot1on of r1ahts and dUt1os of ~tates, 

so to.r from having a favourable of'fact, would, he thought, 

be liable to binder tbe work 1n ono of its fib&t vital 

aspects. The Assembly of the League approved tho proposal 

for referring tho matter to the Coumittea of Experts 

a.l tbougb tbe question of a declaration of rights end duties 

of ntates faded into tho background amidst the ogerg1ng 

1'1 fxooeadincs of (linth Asa~blz, Comnittoo I, 
1929), p.iif. 



political tensions and confiicts of the period that 

followed. 

The question of a declaration on the rights and 

duties of states was next taken up in right earnest nt the 

United Nations Conference on International Organisation 

held at san Francisco in 1945. several participating 

Gov'3rrunents tabled amendments to the Dumbarton Oaks Proposals, 

calling for the inclusion of a declaration on rights and 

duties of states in the Charter of the United Nations. The 

Mexican Government suggested that a precise statement of 

the essential principles of international law, in the form 

or a "Declaration of Rights and Duties of States" and a 

"Declaration of International Rights and Duties of t-1an", 

should be drafted by a Committee of EXperts of the United 
18 

1~ations. The Mexican proposal emphasised that the former 

declaration should include the principles of { 1) Respect 

for territorial intagrity and tor political indepondenco1 

( 2) lion-intervention in external or internal affairs of 

another State; and ( 3) Equality of jurisdiction ovor 

nations and aliens. HO'l"laver, tho reference to a declaration 

on rights and duties of states was omitted 1n a. second 

Ulemorandum sub.nitted by the I4exican Government, "as n 

concession to expediency". Tho Netharlands delegation 

18 



sutmitted an alternative formulation of the Dumbarton oaks 

Proposals providing for a statement setting forth the 
19 fundamental rights and duties of States. The delegation 

pointed out that an express statement setting forth the 

rights and duties of states would provide the basis for the 

statement :in the DUmbarton Oaks Proposals that ono of the 

purposes of the Organisation was the maintenance of inter

national peace and security •. The delegation also felt that 

such a step would afford som~ reasonable compensation for the 

unequal position of permanent and non-permanent members in 

the security Council, created by the proposed voting 
a> 

p~cedure for that body. The Cuban delegation submitted 

a draft "Declaration of Duties and Rights of Nations", and. 

stated that such a declaration would act as a guide in the 

maintenance of international peace and security, and serve 

as a basis for all agreements which might be concluded 1n 

accordance with international practice and the enforcement 

of international law. The delegation of Republic of Panama 

proposed an amendment to the Dumbarton Oaks Proposals which 

provided for a Declaration of the Rights and Duties of 

Nations and the Declaration of Essential Human Rights 
21 

being made an integral part of the United Nations Charter. 

19 Ibid. , pp. 322·330. -
20 Ibid., pp. 336-33?. -· 
21 ~·, PP• 495, 256. 
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Many other delegations submitted amendments, suggesting 

specific rights and duties of' states, essentially similar 

to those submitted by the delegations mentioned above. 

These suggestions by various Governments were 

submitted to Com.nittce I of Commission 1. The Report of 

the Committee stateds 

The Committeo received the idea with sympathy, 

but decided that the Conference, if only for lack 

of time, could not proceed to realize such a draft 

in an international contract. The organisation, 

once formed, could better proceed to consider the 

suggestion for such a bill of rights of nations 

and to deal effectively with it through a special 

commission or by some other method. 22 

At the first session of' the General Assembly ( 1946), 

the Cuban delegation proposed the inclusion of the subject 

1n the agenda of the General Assembly. The President, 

M. Spaak of Bolgiu~, however, felt that the question of the 

Declaration of Rights and Duties of ~~ations could to 1'ill tho 

subject matter of a general debate since United Nations 

Charter itself constituted an attempt to determine the rights 

and duties of nations. The Cuban representative, 1n reply, 

22 United Nat:ions Conference on International 
organisation, document 944, l/I/34( I), 
13 June, 1~45, Vol. 6, p.456. 
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\'lith grca t respect for what the General Committee 

has said, we think that, tl:lough the Charter 

contains many of the principles from which are 

derived the rights and duties o t nations, the 

Charter does not exhaust this subject, and if wo 

are to live 1n a world of peace, in a world of 

justice, everlasting peace can only be based on 

justice and not indefinitely on force. It is 

absolutely nee essary that we have an enumeration 

of the rights and duties of nations, so that all 

nations may know what are tt1eir rights and what 

are their obligations. 

But on the recommendation of the General Colilillittee, the 

item was omitted from the agenda for the session. 

The delegation of Panama had presented a draft 

declaration for consideration by the General Assembly during 

the session. Dr. Alfaro, the representative or panaaJa in 

the First Committee, trhich considered the draft Declaration, 

stated that: 

DISS 
341.75 
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It was fitting that the United Nations subscribe 

to a declaration of the rights and duties or 

states which would constitute a basis for re

codification of international law. 

\ 

V_, I j I ~ ( X:..) 
L3 

·I 

--- --- __ _____) 
\ 
\ 



-22-

No agreement was, however, reached during the session on 

the contents of the draft Declaration. The General Assembly 

decided to refer the text to all member states of the 

United Nations for their comments, to refer the said 

Declaration to the Committee on Codification of International 

Lawt and to include the matter in the agenda for the second 

Session of the General Assembly. The Committee noted that 

a very limited number of conments and observations had been 

received from the member States of the United ~•ations as 
\ 

vell as non-govarnmental organisat1o~,23 and that the majority 

of' these comments and observations recommended po stponoment 

of the study or the substance of this question. It 

recommended that the General Assembly entrust further studies 

concerning the subject to the International Law Commission, 

which' should take into account the draft Declaration 

presented by Panama. 

The subject was taken up by the second s~ssion of the 

General Assembly 1n 19 4'1. Dur 1ng the di scu ss1on s 1n the . 
Sixth Committee, Dr. Alfaro stated that, while doubts and 

fears regarding the success of tho project of the 

Declaration on the Rights and Duties of states had been 

expressed, tho delegation of panama felt that no effort 

should be spared 1n proclaiming and promotirig the reign of 

law 1n international life. He thought it DbSt urgent that 

23 The texts of' the com:nents and observations are appended 
to Secretary General's document A/CN.4/2 ( 1948) !t 

I 



the Committee should proceed at once to adopt a declaration. 

of the rights and duties of states, a compressed code of 

international law governing the vital aspects of international 

relationship. The General Assembly adopted two Resolutions 

on the subject 175(II) and l78(II), referring the matter for 

study to the International Law Commission, instructing the 

Secretary-General to do the necessary preparatory work, and 

calling upon the International Law Commission to prepare a 

draft Declaration on the subject taking as a basis for 

discussion the draft Declaration presented by fanama, and 

taking into consideration other documents end drafts on the 

subject. 

The draft Declaration on the Rights and Duties of 

States submitted by Panama referred in the preambular 

paragraphs to the need for the co-eXistence of states 1n 

the juridical colilJluni ty baing based on ''the determination 

in the most accurate terms possible of the rights which 

each may exercise and the duties which all must fUlfil" 

and stated: 

tihereas a declaration of the kind set forth 

hereunder will be a decisive factor 1n ensuring 

the reciprocal respect of aJ..l rights and the 

harmonious development of international lifo, 

and 1n strengthening solidarity, co-operation 

and fellowship among nations and peoples •••• 
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The draft Declaration contained 24 articles. In an 

explanatory note attached to the draft Declaration, Dr. !iltaro 

.,had stated that the 1916 draft of the American Institute 

ot International Law, notwithstanding its precision ot 
\' 
' 

wording, failed to enumerate all the rights and essential 

duti~s of nations, since it comprised only six articles, and 

omitted many or the great pr1nc1pl es of international law. 

"It is clearly desirablefl, he stated, flthat nations should 

subscribe to a conventional instrument setting forth tho 

basic principles which constitute, as it vrere, the 

foundations on which stands the structure of international 

law". Though the Montevideo Convention, he stated, had 

contained 15 articles, of which eleven were normative, 

among these several of the basic principles of intornational 

law were missing. He addeds 

The need for a declaration incorporating all the 

basic principles that are the sources of the 

rights and duties to which tr~ states should 

adjust their mutual relations, is hence evident. 

such a document may be drafted by extracting 

from the various declarations, resolutions, 

public treaties and other multilateral instruments 

or acts all elements of technical value for the 

purpose of formulating a precise, concise• 

harmonious and complete ~dy of doctrine, froo 
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alike of ouporabundanca end of 1nsutfic1onor 

and truly adapted to the purposB of those 

pronouncemen ta. 

In his v1ow, the draft Declaration prosentcd by him 

"should be a truo epitome or syllabus of thG basic olomonts 

or the la1:1 by \:Jhich the states should govern their mutual 

relation.s 1n tho CoCUilUDity of nations". 

Tho draft Dcclarat:lon of Panama was indoed tna a>st 

comprohsnsive Declaration tUl tben on the sub3oct 1 dealing 

alwDst nth overr f'acot of intornational law, such as the 

right to national existence of a stato, recognitiOn of a 

Statet the right to 1ndopendenco, to 1ntorvontSon, logal 

oquality, oxelusivo 3ur1sdiction, diplomatic 1ntarvont1on, 

poacoful settlement of disputes, end so on. It vas tor tbe 

first timo that an article donling exclusively With 

1ntornat1onal eeonornic matters was incorporated 1n such n 

declaration, althouah th~ro was n faint precedent in tbo 

Atlantic Charter ( 1.941) which had statods 

They will endeavor, with due respect tor tllo1r 

existing obligations, to turtnor tho onjo~cnt 

by all states, great or small, victor or 

vanqu.1slled, of access, on equal terillS, to tile 

trade and to tha raw materials of the world 

which are noeded for their eeonom1e prosper! tyl. 
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Article 23 of the Declaration stateds 

23. Equality of Opportunity and Interdependence 
1n the Economic Sphere 

Every state has the right of access, on equal 

terms, to the trade, commodities and raw materials 

of the world Which are necessary to its economic 

prosperity. 

It is the duty ot every state to eliminate from 

its economic activities avery artilficial. means 

tending to establish differences 1n tho acquisition 

of the natural products of the soU of another 

State, and to refrain from exercising control 

over means of transport, from restricting trade, 

or bringing about restrictions in commercial 

credits and currency of another state. 

Pursuant to the mandate given by the General .Ass emblf, 

the Intornational Law Commission took up the eons1dGrat1on 
24 of tho subject at its first session 1n 1949. The 

discussions on the draft Declaration were marked by a 

forthright attack by t~. Koretsky, representative of the 

U.s.s.R., who stated that the draft Declaration did not 

emphasise the liberation of nations which had been enslaved 

24 Year Book of the International Law Commission, 
1949, pp.ll9-120. 
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and did not discriminate between nthose who own colonies and 

those who did not". Dr. Alfaro in his reply considered 

Mr. Koretsky's speech as containing "little substance 1n 

relation to its length and generally more political than 

juridical". He felt that t.tr. Koretsky apparently wished tho 

Declaration to contain not those legal rights and duties or 

states which had been recognised and practised for three 

centuries, but a political version of such rights and duties. 

As regards Article 23 of the Panamian draft, the 

delegations of Greece and India expressed the opinion that 

the article was out of place in the Declaration. I~. Frnncois 

felt that the problems raised by the article were not vi thin 

the Commission • s province. only experts in economic science 

\WOUld. be competent to discuss it. The meaning of' the article 

was too vague and too general. All the principles 

established therein called for restrictions without which 

its adoption would be exceedingly dangerous and t.rould 

arouse the oppo si t1on of all economists. l·tr. Yepes 

recognised the importance of the principle of economic 

cooperation and free access to raw materials, but felt 

that economic questions wore not the OomlAlission • s business. 

t•breover, tho second part of tho article restricting the 

power of the states to control national economy might 

constitute a great danger for those countries whiCh still 

needed to protect new-born industries. He was, therefore, 

tor deleting the whole or at least the last part'.~r the 
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article. Dr. Alfaro felt that at least the first part of 

the article should be preserved, since it dealt with the 

principle of equal access. Mr. Amado, the Rapporteur, did 

not think that equal access was a principle of international 

lal'r, as international law "had not 7et evolved to that 

point". The Chairman noted that the consensus of opinion 

in the Commission appeared to be 1n favour of the deletion 

of the article and accordingly Dr. Alfaro withdrew his 

proposal and the article was thus deleted from the draf't 

Declaration. 

In the Jn9ant1me, an important event had occurred in 

the realm or international economic relations. The signing ~ 

o t the final Act of the United Nations Conference on Tra4e 

and Employment at Havana on the 24th 14o.rch, 1948 represented 

a unique attempt to formulate a cnarter dealing with the 

complex problems of trade policy, cartels, commodity 

agreements, employment, economic development and inter

national invest~nt, and the constitution o£ an inter

national trade organisation. The Charter sought to apply 

unif'orm principles of fair dealing to international trade. 

It lilade the first attompt, through inter-governmental action, 

to eliminate the abuses arising from the oporations of 

1ntemat1onal monopolies and cartels. It spelt out a code 

of principles to control tho formation and operation of 

inter-governmental commodity agreements. It reaoif1zed 

the inter-dependence ot notional policies for the,1·. 
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stEJ..Jt_Usation 0 r production, and international measures for the 

liberalisation or world t~ade. As ~.L. Clayton wrote about 

the Charters 

The Charter is long and complicated and 

difficult ••••• But l'te must not lose sight, 

1n all of its detail, oi' the deeper problems 

that underlie these mysteries. For the 

questions with which the Charter is really 

concerned are whether there is to be economic 

peace or economic l1ar, whether nations are to 

be drawn together or torn apart, whether men are 

to have work or to be idle, whether their famllies 

are to eat or go hungry, whether their chlldren 

are to face the future with confidence or with 

fear. 25 

The high hopes entertained about the Charter were 

soon belied. t:.'hile the purpose of the Charter was 

unquestionable, it bad, in the nature of things, to be a 

compromise botl'reen differing views on the role and 

organisation of international trade held by surplus and 

deficient countries and by market economy and planned

economy eountrios. The Charter, whUe condemning 

25 Foreword to Clair \-Iileox, A Charter for !-:o rld Trade 
(New York, 1949). 
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quo.nt1tat1vo rostt>1ctiono on 1ntomot1onol traa.o, roflaotcd 

at tho aomo tid!o the concern ot u. o.,i.. to eont1nuo sorao of 

ito protectionist pol1e1os ond of tho 'C' .tt. to ccntinuo tho 

i~or!ol proferonco orrongomcnto end to uso qaant1totive 

rootric tiona to protect tho onclty pouncl storlin8• It contninea 

o number of patch ~r:.to intended to oecom::o.odoto tho v1otts of 

tho countr ion with U. ··.A. at ono oxtre4i!n and tho coc1el1ot 

countr1os at the otnor. Tho rosult tros n srotoaquoly 

compllca.ted docum:>nt that included n wl t1tudo of dota11Gd 

eocprouiuoo and tfhicll cl.l too often saw a froo-trade principle 

follotrod tm~1ately by en exception cuttor1o1ng trndo 

restrictions. 26 'l!lla roault of tho attempt at comproa1soo t1oa 

that tno Charter boco.go too long end too cotJ.plicateci, ui th 

tho lcnaunno too vo.auo and too precise, hnrd to road and 

clifflcul t to undorstond. 
27 

1\o tTorbort Veis has ato.toat 

Its nrt1clos, occtions and parcgropna L~torwaovo 

with one Gno thor in to oanv wo.ys as to bo.tfl e 

w~w:,ry. • ••• ~he weigl•t and Cileaning of oo.cn part 

of tho Char tor 1s dependent on tnc conc11 tiona 

JUld exceptions contained 1n mcny athol's. ~nus the 

pattern of o bl1cat1on 1s so intricute Gnd 

~-ualifiad toot sum...tar!- is hurd ancl certain to 

25 Rennetb rJ. Dam, ~ha G.'\'i£ - Law Qncl Intomntionnl 
:conomic organJ.oetiOn (Chicago, 1970), p.l4. 

27 Clair tJilcox, ll Charter for 1~orld 'rrade (i~mf Yom, 
l.D49), p.l.B9. 
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prove a little wrong. Life exists at the heart 

or this most involved accord, but only the learned 
28 

can communicate with 1 t, and then only in code. 

A number or fears ... some o t them wlld - were 

entertained by the U.s. public regarding the Charter. For " 

instance, the argument \'las put forth that the Charter ~uld 

require the nation to surrendor its domestic economic life .. 
to the international trade organisation which would acquire 

the power to determine its internal policies. It was felt 

that the Charter Would impose exclusive obligations on the 

United states whlle granting freedom or action to the other 

nations. There was also the fear that 1n the absence of an 

ex.pl ici t affirmation of fnith in private enterprise, the 

Charter might engage in global economic planning, allocating 

production and markets among the nations of the ltJOrld and 

subjecting business in every country to the dictates of e. 

socialist bureaucracy. In 1950, the ~rueman administration 

finally decided not to seek the approval of the Congress 

which was a necessary pre-condition of' u.s. acceptance of' 

the Charter. Without u.s. support the Charter was as good 

as dead. 

~he opposition to the Charter, nowever, was not f'rom 

the u.s.A. alone. The socialist world boycotted the Charter; 

28 Herbert Fois1 International organisatio~, 
(February, 1948), p.42. 



characterising 1t as "an instrument in the hands of the 
29 United States to enslave the rest of the world". The 

President of the Kprelo-Finnish Republic wrote in Pravda 

on the 19th February, 194?a 

J 

The Americans have t..o1l)rkod out a broad plan creating 

a •world trade and currency system• with the nelp 

ot which powerful American capital can become 

complete master 1n the field or international 

trade and gradually take into its ow hands control 

over the economy ot most other nations. 

L. Frei wrote 1n Vneshnyaya Torsovlya, the official magazine 

of the Soviet Ministry ot Foreign Trade in 194?, that the 

Charter deprived a number of countries of their sovereign 

rights and bound them to the will or the United states and 

was designed to secure a monopolistic posit~on for the 

United states on world commodity markets and was a weapon 

of the u.s.A. in its otruggle f'or world domination. Many 

of' the other countrios, including most of the developing 

countries which participated 1n the trade negotiations at 

Ravana maintained that the provisions of tho Charter ware 

negative 1n that they did not cover subjects like promotion 

of' industrial development, stabilisation of employment, 

29 gil (the Comwunist daily in Havana) t quoted 1n 
iir 1-Jllcox, 2R•ill.•, n. 25, p.l.S?. 



maintenance of com:nodity prices, otc., but moroly cnncorncd 

themselves with roduot1on of barriers to trad3. The 

developing countr1os obJeetod to tho cotillitmont in tho 

Charter proVisions to negotiate tor universal reduction ot 

tariffs and to the provision to determine whether tb1s 

commitment b!ld ben fulfilled. They sought frood.os. to 

impose quantitative roatr1ct1ons and othor rootriot1vo 

devices as woll ns to set up new pref'ore:nt1o.l syatoms ns 

tho exigencies of' their development varrantea. Thoy da:nanded 

that a semi-autono.moun ccono:.aic development OOCJ.m1ttoo be 

established within tho International Trade Organ1so.t1on for 

tho purpose of fc.cil1tnt1ng these proferentisl measurea. 'ihe 

1nterna.t1onal ntG)sph3ro wan accordingly non-too-conducive 

for the adoption or tha Chartor, and tbo Charter mot with a 

still birth. 



IV 

lNADEQtJACIES OF EXISTING LEGAL 

INstRUMENTS • GATT AND UNCi' AD 

t-Jhile tho Hnvena Charter thus became o.borti ve, an 

attempt had been mado at Geneva just prior to the Conference 

to taka out the commercial policy provisions of the Charter J 
and incorporate them into a General Agreement on Tariffs and 

Trade. The Agreement 11as signed by 23 countries which had 

participated in the Tariff negotiations that had a.ccorilpanied 

the preparatory \1ork tor the Charter at Geneva. Tho Genornl 

Agreement covered tl1o-thirds of the trade among the members of 

the Group and providod for substantial reductions in dutieo 

on some_ products, the binding of lov rates of duty on some 

others, and the binding of duty treo entry on still others. 

It reduced preferences affecting a large part of tho trade of 

tho British ColiiJOnUool th and eliminated preferences on n 

nu111ber of products ioported b7 the countries of the 

Common1.1Sal th. The General Agreement provided tu.rthor th.at 

no new proferences could be created and no existing 

pre for .;nces could ba increased. Thera woro also provisions 

in the General Agreement, providing against participating 

countries undoing the effects ot tariff reduction through 

other forms of restrictions such as quantitativa restrictions, 

quota systems and oxchange controls, restr1ct1vo methods of 

customs adm1nistrot1on, d1scrim1natorJ taxes and regulations 

and the operation of state-trading enterpr1sos. The General 



Ag:roomont ensured tho npplicct1on of tno principle or ooat

favoured nation treatocnt t:> tho tariffs Mel tra4o of tho 

portic1pat!na •eant:~raetinn Po.rtioa'. 

ino GAT71 oo it. ultimately coorged, tte.o a. f'oobla 

attompt eomparcd to th3 aobitiouo progrnc:no 1ncorporota!l 1."'l 

tbo nevano cnertor. t:Jh1lo tho Cnartor t10n bo.lna droftotl, o. 

controvoroy h9d raged bott1o(\m t.be Unital ~tatos, cupported by 

tho Unitod Kingdom, Ccnnde0 and otbor clovolopet'i colllltr1os on 

tho ono bond, and the c!evolop1ng countrioo, suppot'tod by 

Austrnlin, on tho othor hnn4. Tho fonnar toolt tho vtov that 

developing countries could furthor their Oet>no.tilie clove>lop;.JOn t 

by participating 1n n Laltllntorol nnn-d1scriaincto!1 nyntcm 

with low tnr1ffs Md bJ tho absonco of qunnt!to.tivo 

rootr1et1ons. Tho latter lo1d groe.t emphasis on cconouic 

devolopmont and orguod that this roqu1rd tho sott!na up 

of industrios which coulcl flourish only bollind tai'iff tmllo, 

supportetl whero nocosoary, by qno.nti tntivo rastrictiona. rl 

coepromiso pn s1 t1on was otruok in tho Il ovana Ctlarter wn1ch 

ccoE> to contoin a cbeptor on "Uconouic t:ovelop;aant andRe

construction" (Cnoptor 111). Tb1S che.pter contained olab:)rate 

provisions roso.rdinB tro...11sfer of onp1tol fuooa o.ntl provision 

of othor facilitioo fot' economic dovaloplaent, international 

investments and proforont!al agreements awong dcvoloping 

countries. 'lllis Cbapto~, llot1eVoX', was not carried ovor to 

tlla G:morol nzreGwcnt. so also woro omitted in the Ocnoral 

tgroe::nent, tho cbo.ptoro in tho Uavana Cbarter relot~"'lg to 



rtnmplormcnt and Ceonoo1c Activityn, "nastr1ct1vo nusinoso 

:&rncticoa" (which eontnined deto!lod pt'ov!siono roaording 

genorlll. policy· totrordo ouch prnct1c.es, consulto.tiono orA 

!nvost1got1oo p.rocctluroo, studios rolo.t1ng to tho oubjoct, 

o bli(tationo o i' aarabors, cooperot1vo roaeiia.l arrcnsooento, 

ouppl<Sentary on:fo.rcomon~ e.rrannoaonto, and doaootic klcoouroo 

agoinst tho rootriotivo buo!nooo prect1cos), ~Intor

governacntal. ~mE:ldity naroomcnts"( eontainina 16 o.rt!o!oo on 

tho drafting and Odsiniotrotion of com.:t>d1ty D.Breooenta), 

tho Intornationel Trade Orgo.n1ont1on (prov1C11ntt for tho 

satting up of sueh an OrG~1o~t1on w1tb a Con~eronco, an 

Exocutivo BoGrd, Coam1sn1ono, o ttarifi' Cot:i::a1ttoo, a Diroetor

Gcnoral encl bin a taft') 1 o·ul "Oottlo.acnt of D1 ff3rcnc~on 

( pl'oVidina for con nul tat ion, arbitration etc.}. 

1'ho Qoneral Aaroamcnt ao adopte:l 1n 194'1 1 tlma 

suffered, aport from G nuobo~ of oubotont1vo wGalmasaas, a 

chiof institutional handicap ao well. Tho General r.aroc:Jent 

414 not 1n.horit tbo oraoniootionnl structurG cnviaacad in t!1a 

Haveno. CM.rtor 1n the Shapo of tha lntornntional ~t·ado 

orgcniaotion. Ita leeal ste.tus we.s tJ()rcly tllGt of a l.I.Ulti

lntoral a!)ree:nent, uh1cll provided in Article XXV tbr 1 3oint 

~ct1on• by tbo CCif'2l1£J.:1:.lilG L!irt.fiT]e.30 
CZb.ia was mainly cluo to 

the U.s. approocll thot 1n tbo aroo. of Oe:l~rclal policy, 

30 In case of GUCh Joint .'iction, the contracting po.rt1es 
aro roforr® to as rtCO.a:lt:CT lUG f llril ITS" 1n the 
QcnGral ngroowont. 
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GATT' s primary pu·rpooe consisted 1n tho application and 

enforcement of substantive rulas of law. 'ihe need for an 

institutional framfMOrk within which the countrios 11itb 

diff'ering interests might work out mutually acceptable 

solutions vas not ade~ately felt. tJhat was tel t necessary 

was just an organisational set up to incorporate nnd apply 

the substantive rules of the Agreement. As secretary of 

State of the U.s.A., Dean Acheson argueda 

' 
No codo of lnws is 1:1orth very much without e.n 

authoritative body to interpret it snd 

administer 1t. 31 

This htmdicnp was oV1dent 1n the very early years of 

the GATT since the joint action involved elaborate procedure 

for convening sessions of the Contracting Parties, which 

could not be convened very frequently, while some items of 

business vere such as could not be kept pending tUl the 

convening of the formal sessions. In 1955 o.n attempt 'lt!&S 

made to remedy this veakness concerning inter-sessional 

arrangements b7 the establishment of an Organisation for 

Trade Cooperation (OTC) with provision for an Assembly, an 

EXecutive Committee and a Secretariat. The organisation was 

to carry out man7 of tho functions entrusted to the Contracting 

31 Dean Acheson, nBconomie Policy and the ITO Cbartor", 
P.9J?artmant ot State Bulletin XX ( 1949), p. 626. 
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Parties, including tho srent1ng of waivers and tha 
. ' 

nullification or impairment provisions of Article lQUII. 
• ' I ~ 

'fhe Orgen1sat1on for Trade Cooperation, bcn:rever, met with the 
' . . . 

same fate .a~ the International. Trade Organisation,. tor want 

of ratification by the u.s. Congress. The inter-sessional 

work is now looked after by the GATf Council which is 

"composed of repres~ntatives of all contre.ctihg parties 
. 32 

willing to accept responsibility of membership therein". 
. ; ' . 

The OouneU bas got pn't1ers •to deal with sueh other matters 

with which the CONTRACTING PARTIES may deal at their 
:38 

sessions'*, bUt the power to grant waivers under Article 

XXVs5 has been specifically withheld from the Council. 

~he. ~en oral .AgroGment suffers from o. ma3or weakness 

which has ,_ great bearing on its applieo.tion. The General 

Agreement originally consisted of three po.rtss part I contain-. ~ ...... 

1ng two. articles doaling with tho most favoured nation 

obligation end t~riff bindings; part II containing commercial 

policy provisions t:rhich fora tho GATT' s code of conduct for 

its contracting parties 1n regard to trade mtta:rsJ and part 

III conta1n1ng miscellaneous end procedural provisions. tilhen 

the General Agreement was drafted 1n 194' many nations 

realised that some of their domestic legislation conflicted 

with certain provisions in J?art II of the Qonarnl Agreement. 

82 Basic Instruments, 9th supplement (1961), pp.'7-B. 

33 Ibid. -
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As a concession to the view-point of those countries, and in 

order to avoid the possibU1tJ of rejection of the General 

Agreement by these countries, a legal.device was resorted to 

by the adoption of the Protocol of Provisional Application, 

providing that Pnrt 11 was to ba applied "to tho fullost 

oxtent not inconsistent With existing legislation". the 

relevant date was fixed as the 30th october, 194? 1n respect 

of the original GATT members, and has since been fixed as the 

date of accession to the protocol 1n respect of tho countries 

which have acceded to the General Agreement since then. This 

device has enabled menJ countries to retain a number of 

restrictions under the guise of "Pre-GAft legislation". 

Several attempts have been mado to induce the various 

contracting parties to report the legislation so saved, but 

unanimous cooperation in this respect has not been 

forthcoming. M Tho result bas been an unsatisfa.ctorJ 

situation 1n which trade restrictions are often discussed 

in a legal htllf-light and practices that are clearly 

inconsistent with GATT principles can nevertheless be 

defended as lawful because they have bean in effect since 

pre-GATT days. Those contracting parties which have tully 

complied with Part II sometimes regard the reliance by other 

contracting parties on this aev1ng clause as evidenco of 

bad faith.~ 

34 GATT document L/2375/Add.l (19 1-larch, 1965) 

85 Kenneth w. Dam, op. o1t., n. 26, P• 343 



The dispute settlement provisions of the General 

Agreement are comparatively modest in relation to the 

provisions originally envisaged 1n the Havana Charter. The 

Charter authorised the Conference and the Executive Board to 

request for advisory opinions of the International Court of 

Justico on legal questions arising within the scope of tho 

activities of the Intemational Trade Organisation, 1n 

accordance with paragraph 2 of Article 96 of tho Charter of 
. ' 

the United Nations. The General Agreement contains no 

provision tor reference of either actual disputes or questions 

ot interpretation to the International Court ·or Justice. The 

GATT·, accordingly, lacks a vi tal power of dispute settlement 

which is available to the General Assembly or the Security 

Council or· the United Nations. Nor is there any provision 

1n tpo General Agreement for setting up a tribunal to resolve 

actual disputes or to give authoritative interpretations on 

questions requiring interpretation. This function of the 

tribunal has beon taken over by the COi~TRACTING PARTIES whose 

decisions tend to be somewhat political rather than Juridical. 

The text of the General Agroemen t suffers from the 

limitation that whlle its substantive provisions are drafted 

in legal torms, providing tor numerous prohibitions, the 

provisions relating to the remedies do not speak in terms of 

sanctions. Tho violation bJ a contracting party of any 

provision of the General Agreement is not, accordingly, 

construed as "Ulegal "• The General Agreement is built 



consciously· on the edifice of a system of reciprocal rights 

and obligations to be kept in balance. Tariff' concessions 

arc to bo agreed upon, adJusted or vithdrawri on the basis of 

"reciprocity" and a failure to abide by nn agreement 1n this 

respect is regarded not as a violation to be punished but 

rather as an act which gives the injured party the privilege, 

subject to the approval of' tho CON'lRACTING PARTIES, of' 

suspending reciprocal concessions. Article XXIII merely 

provides for the CONTRACTING PARTIES authorising affected 

contracting parties to suspend the application to the 

ot·rending contracting party "of such concessions or other 

obligations····· as they determine to be appropriate 1n the 

circumstances"• 'fho CONTRACTING PARTIES are, accordingly, 

only to see that a balance of' concessions and other obligations 

among the contracting parties 1s maintained. This limited 

role 1n respect of violation of substantive rules of the 

General Agreement accorded to tho CON'IRACTING PARTIES is 1n 

striking contrast to the system of sanctions available to 

national courts to enforce compliance with substantive 

prohibitions of domestic law, and to the power of the United 

Nations Security Council to impose sanctions upon membar

countr1e s of the United Nations 1n caso of their failure to 

abide by the principles of the Charter concerning the use ot 

force. 

The system of retaliatory withdrawal of tariff' 

concessions may impose a subs tant1al detriment on the 



offending contracting party vhicb iught find its export 

prospects curtailed. But such a withdrawal does not conf'or 

on the injured contracting party any compensatory benet.Lt. 

Although an industry of an injured country may receive 

additional protection as a result of the retaliation, this 

pro taction might not be noeded by the industry and tho 

consumers of the item in question 1n that country would have 

to pay moro for thtS item than before the retaliation. If 

the item is a raw material or component which goes into 

export production, the oxport prospects of' the injured 

contract1t1g party would be further affected. · Furtb.er, 

Article XXIII provides for remedies even whar a no 'rights 

exist, despite the common legal dictum that th~re ~ no 
36 right without a rem-edy. \'lhUo paragraph 1(&.) of' the 

Article deals with an actual violation of the General 

Agreement by a contracting party, paragraph l(b) refers to 

"an application by another party of any measure trhothor or 

not it conn icts Hith tho provisions of' this Agroomen t", 
' 

and paragraph l(c) meroly spoaks of "the exintonce of any 

other situation". The right to invoke Article XXIII arises 

in all the three oases, i.e., whether there has been an 

actual violation of the General Agreement or not. This 

equating of "infringing" and "non-infringing" activities is 

36 Kenneth H. Dam, op..: ~·, n.26, PP• 356-358. 



a corollary of the fundamental tenet which runs through tho 

General Agreement, namely, that a balance of advantage is 

always to be maintained among individual contracting parties. 

Further, there are obvious limitations on the right 

ot :retaliation as incorporated 1n tho Genoral Agreement. 

rrocedurally, a contracting party wishing to 1nvoko hrticle 

XXIII should first "mclte \1ritten representations or proposals 

to the other contracting party or parties wich it considers 

to be concerned". Thereafter "any contracting party thus 

approached shall give sympathetic consideration to the 

representations or proposals made to it". only after this ' .. 

and again only "it no satisfactory adjustment is effected 

between the contracting parties concemed within a reasonable 

time" can the dispute be referred to the CONTRACTING PARTIES. 

Apart from this, retaliation may be authorised only vhera 

"the circumstances are serious enough to Justify such action", 

and the type as well as the extent o t retaliation should ba 

"appropriate in the circumstances". In practice, retaliatory 

action is resorted to only ns a last resort after attempts 

at conciliation have foiled. Inbuil t in this very system is 

the possibility that an orr1ng Government, faced with strong 

protectionist pressures nt home, delays the lifting of the 

Ulegal restriction vhllo the conciliation continues. on top 

of this, retaliation itself' may prove to be a highly inadequate 

remedy where the affected Contracting party is not a major 

importar for any product of the offending contracting party. 



Many developing countries have thus felt powerless to offset 

tho restrictive COI!lmercial policies of developed countries, 

since retaliatory action on the part of the former has often 

times had little or no effect on the restrictions maintained 

by the latter. 

The basic thinking in GATT circles underwent a partial 

change in favour of the developing countries with tho 

publication of' the Habelor Report on "Trends in Internationnl 

Trade" 1n 1958. The report 1.1as forthrignt 1n relating the 

predicament of the developing countries to the trade policies 

pursued by the developed countries. The· report was 

instrumental 1n tho GATT adopting a pl'Ogramme for trade 

expansion of developing countries and the consti tut:J.on of 

Coaunittee III which was solely concemed with tre.do measures 

affecting exports of' developing countries. A further 

landmark 1n this direction was the convening of the 

ministerial meeting of 14ay 19 63t t1hich adopted a time- bound 

ACtion Programme for the elimination of tariff and non-tariff 

barriers. It recognised the neGd for "an adequate logal and 

institutional framework to enable the Contracting parties 

to discharge their responsibilities 1n connection witn the 

'l:.rork of eXpending the trade of less-developed countries". ~'7 

In February, 1965 nt a special session of the GATT, a net1 

part, namely J?art IV, was added to the GATT and was applied 

3? Basic Instruments, 12 SUpp. (1964),pp.36,45. 

J 

j 
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immediately on a S!., facto basis, and upon suf'f'ieient 

ratifications- forthcoming in June 1966, on a ~ &!, basis. 

The- adoption of pnrt IV was partly a reflection of the new 

wave of interest in the GATT for the trade problems of 

developing countries, as well a response to the institutional 

challenge that hod stemmed from the adop.tion of the Final Act 

ot the First U.N. Conference on trade and Development held 1n 

Geneva from March·APr1l 1964. 

P·art IV consists of three Artielesa Article XXXVI on 

"Principles and Objectives" of' a preambular nature but contain

ing a provision on non-reciproeitrJ article XXXVII on 

"Oonmitments" containing a number of' qualifications; and 

Article XXXVIII on "Joint Action" pl'OViding a work programme 

to be administered by the Co~mnittee on Trade and Development 

set up subsequently for the purpose. Article XXXVI is couched 

in an elegant but indefinite style which has tended to 

characterize the tl>rk of those international organisations 

t:TherG the nppearanae of action has too often been substituted 
38 

for aotion itself. The provision of non-reciprocity 1s 

contained 1n a language which is not mandatorys 

The developed contracting parties do not expect 

reciprocity for commitments made by them in 

trade nego tint1ons to reduce or remove tariffs 

and other barriers to the trade of the less

developed contracting parties. 

38 Kenneth H. Damt !m• !!!•, n.26, p.238. 



Article XXXVII on Commitments follows the language of 

196& Action Programme but ironically makes no reference to 

its terminal dates and replaces tbe mandatory words in the 

Action Pl'Ogramme by a drafting device which has tended to 

dilute the effectivenes.s of the commitments. Paragraph 1 of 

the Article qualifies the substantive eo~tments by the 

words, •to the fullest extent possible" and b:y the explanation 

•that is, except when comp'Slling reasons, which may include 

legal reasons, make it impossible". The undertaking contained 

in the Article is to "accord high priority" to the reduction 

or elimination of trade barriers affecting products of export 

interest to developing countries. The standstill on 

introduction or increase o t "customs duties or non-tariff 

import barrierstt on the exports of developing countries is 

also to be implemented only ''to the tullest extent possible". 

As regards the standst.Ul on fiscal measures relating to 

tropical products, it covers only new fiscal measures but not 

increase of' existing ones. Even here, the commitment is only 

to "accord high priority" to the "fullest extent possible". 

The commitment to accord high priority to the reduction of 

internal taxes is to be effective only 1n the context of "any 

adjustments of fiscal policy". The 'Joint Action • provision 

contained 1n Article XXXVIII makes a reference to international 

commodity agreements, the UNCTAD, development plans, the 

relationship of' trade and financial assistance, reviews of 

the rate of growth of the trade of developing countries, 



international narmonization and adjustment of national policies 

and regulations, and export promotion, but is qualified by a 

reference to Article XXXVI and is, therefore, limited in scope 

to the furtheranee of' the obJectives set forth in that 

Article. These qualifications and the drafting device would 

appear to take away much of the substance in the statement 

made by Mr. E. W}'Ildham ~mite, the erstwhile Director General 

or GA'l'T, that GATT was a contractual agreement and that 

Part IV had been inoorporated into it with the same treaty 
39 status and binding force as the rest of its provisions. 

In Part IV there is no mention of preferences in spite 

of' the great interest evinced on this question during the 

discussion on the draft of' Part IV. Specific proposals by 
40 

India and Chile on preferences were not carried. A U.s. 

proposal to promote certain regional preference arrangements 

among the developing countries was also not pursued further. 41 

The most-favoured-nation clause therefore remains fully 

operative, unqualified by Part IV. Nor does Part IV contain 

any specific commitment 1n regard to agricultural products. 

Two al. ternative dra1't formulations intended to require 

developed countries to modify their internal agricultural 

policies so as to facilitate exports of agriculturalproducts 

39 B. Wyndhara White, "Whither GATT?", Press release, 
GATT/1006 (October, 1967) .. 

40 Document 1/2147 (24 February, 1964) 1 p.7. 

41 Ibid., pp.l.6-1'7. 



42 
by developing countries wars not accepted, indicating the 

reluctance of the developed countries to change the essential 

feature of the G !TT system as well as some o t their 

objectionable commercial practices. 

Accordingly, the developing countries have looked upon 

GATT "as a fortress which generated, preserved and enforced 

the rules and concepts or the existing international economic 

relations•. 43 The birth of UNCTAD could be attributed largely ) 

to the feelings of frustration Which the developing countries 

had experienced with GATT as a forum for the solution of' their 

basic problems. we shall examine below lbw UNCTAD a1 so has 

not measured up to the expectations of the developing 

countries, but the point which requires to be stressed here 

is that the developed countries continue to regard GATT as 

an old institution, whose serv1ceabU1ty to them has been 

well-tested, while UNCTAD has been to them an organisation 

"unpredictable, ideologically repugnant, its key positions 

mainly staffed by subversive international civil servants 
44 and not easily controllable". According to the developed 

·countries, lm:TAD could be the policy forum for intensive, 

comprehensive and wide-ranging discussions on trade and 

development, whUe GA"rr could undertake more eoncrate tasks 

42 Document L/2281 (26 october, 1964), pp.2,11. 

43 Gosovio, UNCTADs Confiict and Compromise (Leiden, 19'72), 
P•l98. 

44 Ibid. , P• 199 -
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ot sponsoring trade negotiations and administration of 

agreements resulting from the negotiations as well as other 

operational activities. The UNCTAD• s role, 1n their view, 

should be confined to launching of ideas but should not 

extend to the specialised tasks being performed by other 
45 bodies. The developing countries, on the other hand, feel 

that UNCTAD's activities should not be confined to mere 

passing or recommendations but should eover negotiating and 

im.plement~g tunct1on11 as well. 
46 

General. Assembly resolution l995(XIX) establishing 

UNCTAD provides ~hat tne Trade and Development Board "shall 

keep under review and take appropriate ac t1on within 1 ts 

competence for the 1mpleii18ntat1on of- the recommendations, 

declarations, resolutions and other decisions of' the 

Conference ........ Soon after the Board started functioning, 

a controversy arose between the developed and the developing 

countries about the scope or implementation of the Final A~ 

of the First UNCTAD in pursuance of this provision. The 

developing countries argued that the passing of the 

recommendations contained 1n the Final Act ipso facto 

signified the acceptance of a corresponding commitment by 

45 For a detailed presentation of the view-point of the 
developed countries, see "vnlither GATT?ft, press release 
GATT/1006 ( 19 october, 1967), and "Reforming the 
Institutional Machinery ot World Trade", GATT, doe. 
Spec(6~) 264 (14 october, 1963), p.l5. 

46 The Resolution accorded to UNCTAD, the status or an 
Organ of the General Assembly. 
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countries to implement them, particularly where the 

recouunendations had been unanimously adopted. However, there 

was this handicap f'or them that very f'ew pl't)Visions of' the 

Final Act had been adopted unanimously. Of' the 15 general 

principles only one was adopted without dissent; and only two 

of' the 13 special principles were adopted unanimously •. Of' the 

5'7 substantive recommendations, 29 were adopted unanimously 

and the rest were passed after voting had been taken. 

Further, some of' the recommendations contained qualifying 

expressions such as "to the extent possible", which detracted 

considerably trom the commitment to act. The developed 

countries, accordingly, questioned the binding nature or the 
4'1 

recommendations contained 1n the Final Act. To them, the 

provisions o t the Final Act, unlike mu1 tilateral contractual 

instruments, created only a moral or political obligation, 

as opposed to legal obligat1on. 48 In the discussions which 

followed in the Board on the question, the developing 

4'7 For instance, the representative of Belgium expressed 
the view that the Final Act should represent only 
ideas, suggestions and re~ests, which were subject 
to various interpretations. See TD/B/SR.lOl, p.58 

48 see the view expressed by Markus Timmler in 
"The Future of' UNCTAD", Thought, '1 lul.y, 19'73, p.l.2a 
"One should remember here that UNCTAD as an organ 
or the UN as well as the latter and its special 
organisations apply the voluntary principle. This 
means that no resolution of UNCTAD must be followed, 
not even by those who voted tor it or even introduced 
it. However, one should also note that increasinaly 
moral obliga~ions brought by the declarations ot Intent 
and agreement to resolutions cannot be ignored." 



countries wanted to establish an effective machinery and 

procedure tor reviewing the implementation of the Final Act, 

with powers granted to the Board tor holding individual 
' 

countries responsible for their failure of implementation. 

The developed countries, however, stoutlr opposed this and 

argued that the Board sbould not be converted into "an 

inquisitorial body to carry out a detailed country- by

country examination of the.extent to which recommendations 

adopted by the Conference have been implemented or were being 
49 ' 

complied withtt. 'lo them, GATT alone represented the right 

forum to review the implementation or trade measures. 

The resolution finally adopted by the Board at its 

second session reflected a compromise between. the two 

positions. 'fhe resolution required the secretary General 

ot UNCTAD to prepare an annual report on international trade 

and economic development, the progress made 1n the economic 

development or developing countries, as well as their trade 

and development needs. 50 The equivocal Wording or the 

resolution left the scope of the implementation still 1n 

doubt. The developed countries interpreted the resolution 

to mean that there could be only a general debate and not a 

a ease-by-case examination of the policy measures taken by 

49 See the comments by the United Kingdom, TD/B/L.631Add.4 1 
( 11 october, 1965), p.14. 

50 Board resolution 19( II), TD/B/'71. 



indiVidual countries. The resolution required that the annual 

report of the Secretary General .should be based, inter !!.!!., 
on the information furnished by member-states. The developed 

countries took the stand that individual Governments bad the 

latitude to decide on the natura, form and definition of 

information that they would offer. Tney, accordingly, 

proceeded to supply data ot a general nature, which could 

only be used by the UNCTAD secretariat· to produce an over-all 

survey ot trends and patterns of international trade and 

development, instead of an ~luat1on report, which would have 

indicted individual governments tor their lapses in 

1mplementat1on. 51 The developed countries have characterised 

the reports as not adequately reflecting the progress actually 

made while the developing countries have objected to the 

passivity or the developed countries and their platitudinous 

statements. 52 

The annual implementation reports have thus tended to 

be very much watered down and tar removed from the purpose 

51 The annual report consists of two parts, one on trends 
1n trade and development, and the other on trade 
policy developments. While the former analyses the 
data received by the Secretariat, the later is mostly 
a factual one, without any "teeth" 1n it. 

52 An extreme stand was taken by the representative 
ot SWitzerland on the first implaentation report, to 
the effect that member-countries of UNCTAD \Tere not 
expected to say what practical steps, they bad taken 
in order to carry out the policies defined by UNClAD, 
sino e this remained within the domain of their 
autonomous action. see TD/B/SR. 331 p.49,. 



which the developing countries had originally 1n view. There 

is a provision in General. Assembly ~esolution 1995( XIX) that 

UNCTAD will "initiate action, where appropriate, 1n cooperation 

with tne competent organs of the UN tor the negotiation and 

adoption of the mul tUateral legal instruments 1n the field 

of trade, with due regard to the adequacy of eXisting organs 

of negotiation and without duplicating their activities." 

Thus, legally, UNCTAD does have the authority for engaging 

itself 1n negotiations leading to the adoption of multilateral 
. 53 

legal instruments on trade. But this pD>Vision, again, has 

been subject to differing interpretations by the developing 

and the developed countries. The developing countries insisted 

at the first UNCTAD that a framework tor the negotiations of 

legal instruments should be set up within the permanent 

machinery of UNCTAD; the developed countries, on the other 

hand, argued that Ul\lCTAD was only a body tor collective 

thinking, while actunl negotiations leading to adoption of 

concrete measures should be the function of other competent 

organisations. At best, according to the developed countries 

of the 11est, negotiations 1n UNCTAD could not go beyond 

deliberations leading to non-committal resolutions. These 

51 So far the only multilateral legal instrument outside 
the commodity agreements negotiated under UNCTAD' s 
auspices has been the Convention on Transit Trade of 
Land-Locked Countries. On the basis of tne recommenda
tion of the Final Act, an ad hoc negotiating 
conference l'Tas convened in ~hesummer o t 1965. It 
adopted the Convention! which, having received a 
required number of rat fications, entered into force 
1n June 19 6'. 



countries criticised the attempt on the part of the developing 

countries to "legislate" actions through the establishment of 

new, binding, principles. This attitude has been typically 

stated by tial ter M. Kotschnig tbUss 

Attempts are made, by way ot resolutions, to 

'legislate·, action on the part or Member 

governments, to prescribe new app~aches and 

attitudes, to establish new binding ftprinciples•, 

or mles and regulations of international 

behaviour. The wording of resolutions is 

fought over as it a _new constitution were being 

written. or, wbat 1s more serious, by automatic 

majorities the LDC's vote texts wbich, 1n their 

view, place "obligations" upon important 

minorities which have made it clear by their 

negative vote that they are not able or willing 

to ace ept them. !he .. m~jori ty" seems to care 

little that such •obligations" often relate to 

matters within the domestic jurisdiction of 

all Members. 

As a prize examplo of such an ill-considered attompt to 

"legislate", he cites the persistence with which the 

developing countries insist on the binding nature of various 

"principles" and recomulondations in the Final Act of 



UNCTADt 

These, in their view, put an ttobligation", both 

1n terms of domestic legislation and international 

action, on the very developed countries which 

opposed and voted against them both in the first 

UN Conference on Trade and Development and tn 

subsequent meetings of such bodies as the General 
54 

Assembly and DCOSOC. 

Referring to the provisions in General Assembly resolution 

1995(XlX) laying down the relative rasponsibilities of UNCTAD, 

the General Assembly and the nt:osoc for coordinating trade and 

development matters, Richard N. Gardner sayss 

All ~r these provisions, written 1n at the Geneva 

Conference at the behest of the developed countries, 

have been largely dead letters. The UNCTAD organs 

have done just a~ut what they have wanted to do and 

have occasionally ignored or even sought to displace 

the coordinating responsibilities of m::osoc and the 

General Assembly. This confirms a truism about the 

UN system which has been underlined in recent 

54 \'Jal ter lot. Ko tschnig, "'lha United Nations as an 
Instrument of Economic and Social Development•, 
1n Richard N. Gal"dner and t.».x F. l·illlikan, ed. , 
'fhe Global fartnorshiE (Calcutta, 1969), pp. 29-~. 



years--that constitutional provisions have 

about as much vitality as the majority• s wish 
55 to abide by them. 

The question o~ interpreting the term •negotiation" 

in the General Assombly resolution 1995( XIX} came up tor 
56 

discussion at the second UNCTAD. The developed countries 

interpreted the term as meaning •the sum total of talks and 

contacts" leading to the formulation of recouendat1ons. 

Their view was that the conference was a deliberative meeting 

where members could engage themselves 1n a general discussion. 

•The Group of '77", on the other hand, had expected that the 

Conference would be legislative in character and would take 

decisions committing the developed countries to specific 

policy measures. 

The actual resolutions of the Conference belied much 

of the expectations of tho developing countries as contained 

1n the Charter of Algiers. 5' A typical assessment or the 

Conference declared that "after four weeks of lengthy, but 

largely empty, oratory and futile debate - much of it over 

irrelevant issues - tho Conference has closed with next to 

55 Richard N. Gardner, "The United Nations Conference on 
Trade and Development", 1n Richard N. Gardner and 
Max F. Millikan, ed., The Global Partnership (Calcutta, 
1969)' pp.123-124. 

56 Held in New Delhi from the 1st February to the 
29th March, 1968. 

57 The Charter tor instance bad called for tho urgent 
adoption ot a global strategy tor development, but 
the Conference did not succeed in this. 
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58' nothing to sbow tor its efforts". 

The third UNCTAD held at Santiago in April-May, 19?2 

a1 Q) left much to be desired from the point of view of the 

developing countries. Referring to the inadequate outcome of 

the Conference, Mr. Manuel Perez-Guerrero, secretary General 

ot the UNCTAD, stateds 

The responsibility for this 1s shared to a degree 

by all participants, yet the major responsibility 

cannot but tall on those countries which are 

dominant in wrold production, trade and finance. 

While these countries have serious ·concerns and 

problems ot their own, which cannot be ignored, 

the question arises as to whether they were really 

unable 1n santiago to give support to new trade 

and aid measures that could have been of great 

benefit to the Third .t-brld, and which would bave 
59 only a marginal effect on their own economies. 

An assessment by Gustavo Magar inc s ran thuss 

It we look up UNClAD as an instrument to solve 

58 For a short write up on the achievements and failures 
ot the Conference, see P .p. Kanthan, "UNCTAD -
Retrospect and Prospect", The Journal ot Industry 
and Trade (November, 19?1), pp.60-6S. 

59 "UNCTAD-III - Elements tor an Appraisal" by 
Manuel Perez-Guerrero, Fore1sn Trade Review, 
(Vol. VII, No.3) 1 PP• 212. 21S: 
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the problems faced by tbe poor nations to obtain 

greater benefits from 1nternat1onal trade and 

promote their economic development, it bas undoubtedly 

been a great fe.iluro.. Its thl'ee conferences bavo 

produced very few significant solutions; in particular, 

the last meeting held this year at santiago clearly 

proved that tbe distance betwoen. tho conceptual 

approaches of tho 1ndust:r1al1sed countries and the 

underdeveloped ones conee m:1ng world problems is as 

large as the so-called development gap. 

·aiving the reason for this failure, be stateds 

It 1s the will of the former to reallf help the 

latter vbich is missing whenevor cooperation 

implies sacrifice of thelr selt-1ntorosta, no 

matter how minor these may ~e 1n comparison with 

tne problems that are 1ncroas1Dgly strangling the 

Tb1rd \·Jorld. 60 

The author referred to t.be continued usefulneos of trnefAD 

to tbe service of d~velop1ng countries and commentedt 

The r1sk lies 1n the possibUity that frustration 

and fatigue resulting troa tbose fruitless verbal 

marathons ovar~ide goodwill and bury determinations 

60 Gustavo Magarinos, "Ur~C'lAD-111 - No Change at a11•, 
!!!!:! • ' p. 22'1. 
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61 
under unaccountable strata of working papers. 

Dr. Frebisch, the first secretary-General of UNCTAD had 

occasion to refer to the multiplicity of the meetings and 

deliberations under the aegis of UNCTAD when he stated that 

60 per cent of UNCTAD' s budget was spent on meetings, much 

of which might better have been used for studies in depth 

and for small expert sessions or seminars. He warned that -

We are on a very dangerous slope •••• we cannot 

ignore the fact that 1n UNCTAD-and 1 think this 

applies not only to UNCTAD but also to other United 

Nations activities-the proliferation ot meetings 

bas become so extreme that whenever I talk to 

representatives of the Governments concerned-and 

I am referring not only to the Governments of 

the big industrialised countries but a1 so to the 

Governments of the developing countries-1 find 

the same concern •••• 

Referring to the concensus that the number of meetings should 

be reduced, Dr. P rebisch stated 

Yet despite this general conviction, and despite 

the fact that all Governments-tor I bave never 

61 Ibid. -
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found an;y exceptions-are aware of the situation, 

the number of meetings continues to increase. 

This involves a great waste of mona,-, in addition 

to the unfavourable effects on the 0 rganisation' s 

efficiency and the attainment of' its primary 
62 objectives •••• 

During the closing stages of the second UNCTAD at New Delhi 

.when interminable discussions appeared to leave the Conference 

nowhere, one of the del agates, in a mood of frustration, 

referred to UNCTAD as signifying, lttJnder No Ci'roumstances 

Take AnY Decisions"l While this remark is obviouslr not to 

be taken at its face value, yet it signified a deep sense of 

disappointment at the way UNCTAD was moving without achieving 

concrete results. !he UNCTAD has obviously not tulf'1lled 

the expectation contained 1n a resolution of the Trade and 

Development Board that "the task of negotiation, including 

exploration, consultation, and agreement on solutions, is a 

single process", and that the •achievement of solutions was 
63 and remained the primary ob~eotive of UNCTAD"· 

The foregoing would seam to undorscoJ'e the concem 

expressed 1n resolution 45(111) of the Third UNCTAD, •that 

the international legal instruments on which the economic 

62 UN Document A/C.2.fL.908 1 30 November, 1966, pp.l4-15. 

63 Board resolution 45(III), A/7214, p.93 



relations between states are currently based are precarious 

and that it is not feasible to establish a just order and a 

stable world as long as the charter to duly pzotect the rights 

ot all countries and in particular the devEiloping countries 

is not formulated". 
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'fHE SCOPE OF THE CHARTER OF li.CONOMIC RIGHTS AriD 

DUTIES OF STATESs SOME G'fmERAL CONSIDERATIONS 

It is clear that the Charter of Economic Ri.ghts and 

Duties of states, as and when formulated, should not be a 

mere repetition ot the p~grammes of action, earlier initiated 

under the aegis of the GATT or the UNCTAD. EVen the llt)St 

Comprehensive programme ot action so tar launched in relation 

to international trade and development·, namely, the 

International strategy for the second Development Decade, 

cannot take the place of the Charter not only because it 

contains many factual narrative and descriptive portions, 

which have no place 1n. a Charter, but also because ot the 

numerous reservations and qualifications contained 1n it, as 

distinct trom a clear enumeration ot the t-ights and duties 

ot states.64 

Secondly, the Charter has to have a universal character, 

if it 1s to be affective and is to govern the tuture course of 

international economic relations. It should be an instrument 

fundamentally acceptable to, or at least tolerated bJ, all the 

64 See the statement by the Chairman of the eorking Group 
on the~ Charter ot the Bconomic Rights and Duties of 
states at the first session ot the Working Group, 
TD/B/AC.l2/R.4, p.2. see also the views expressed 
by the represdntatives of India, Pakistan, the 
Phlll1ppines, Sri Lanka1_ l'Ugoslavia, Bomania Aleeria, 
Egypt, Kenya, Nigeria, t;Aile, Gautemala, Meilco and Peru, 
TD/B/AC.lSVl, p.6. 



main groups of states. 65 The Charter of the United Nations did 

reflect the interests, the trends and the aspirations of the 

countries which made up the international community at the time 

that Charter was drafted. But since then a development of 

considerable significance has been the mergence of nett 

sovereign States which were under colonial subjugation earlier, 

and these today form a preponderant section of the inter

national community. The Charter of iconom.ic Rights and Duties 

of states should accordingly refiect the needs and hopes of 
66 

the third world. However, while the Charter has to represent 

a compromise between opposing national views and be a common 

denominator for divergent national interests, 6' it should not 

65 Ibid., P• ~. -
66 The representatives of Sri Lanka and Indonesia stressed 

that the instrument should bring out the political vUl 
of the developed world to help the developing world. 
The need tor the universality of the Charter was stated 
by the representatives of Jamaica, Nigeria, Sri Lanka, 
Hungary, Poland, Romania, Canada, the Federal Republic 
ot Germany, Japan, the Netherlands and the United 
Kingdom, ~·, p. "1. See a1 so the view of the 
Australiail authorities that the points of view of the 
ma3or economic groups, namely, the developing countries, 
the developed countries and the countries with centrall7 
plamed economies should be taken into account, and the 
Canadian view that "The Economic Charter should be 
universal 1n character and the principles enunc1atttd 
should be ot universal nature it the7 are to be firmly 
based on international law as a part of the structure 
of international relations", TD/B/AC.l2/2/Add.l, pp.3,15. 

6"1 See tbe views of the Kenyan Government that "In effect, 
the Charter must attempt to balance tbe rights of the 
developing countries 1n international economic relations 
and the duties of the developed countries 1n such rel.at1on 
with a specific purpose of arresting the trend of the 
widening gap between the developing and the developed 
States•, TD/B/AC·l~2/Add.l, p.25. 
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be so general and vague that it loses its significance. The 

Charter should be adequately specific to be effective. 

Thirdly, a basic question to be considered in connection 

with the drafting of the Charter would be whether it should 

attempt merely to codify the principles which have already 

been accepted by the international community, or should also 

contribute to the progressive development of international 

law, creating new rules which respond to the emerging needs 

of the international community. This question was debated 

during the first session ot the working G~up of UNCTAD on the 

subject. The representatives of France stated that the task 

before the Working Group was essentially one of codification, 

since many of the rights and duties 1n question were already 

defined in existing instruments. The Japanese representative~ 

was sceptical about the feasibUity of progressive development 

of international law. The representative of the United 

Kingdom feared that if the Working Gft>UP pursued the course 

of progressive development rather than that of codification 

of existing le~al rules, it might arrive at an instrument 1n 

treaty form which was binding by nature but which, in order 

to meet with agreement, was at such a level of generality as 

to make it devoid of content. 68 The representatives of India, 

Pakistan, the Philippines, Yugoslavia, Romania, Algeria, 

Kenya, Nigeria, Chile, Mexico and Pe~u, however, stated that 

68 TD/B/ AC .12/l, P• '7 • 
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the proposed Charter should go beyond mere codif1ca tion of' 

existing norms of international law and Contribute to the 
69 

progressive development of international law. It should 

be stated in this connection that tne experience of the 

United Nations so far has showed that it is diff1cul t to draw 

a line bstween tlle cone epts of codification and progressive 

development of' international law. The International Law 

Commission has, for instance, found it difficult to keep up 

the distinction between the two processes which have 1n fact 
'70 soilletimes overlapped. Sir Hersch Lau terpacht has held the 

view that there is little substantial meaning or practical 

purpose in the narrov definition of codification as given in 

Article 15 of' the Statute of the International Law Commission. 

He bas envisaged a role for the Comm.iss1on which would include 

a striving for agreed unanimous solution where there exists 

conflict of views and practices. 71 Law is indeed a function 

of' society and snould change along with changes 1n the 

political, economic, social or technological f'oWldations of 

society. Law is by its very nature conservative and lags 

behind the currant economic, social and political trends in 

69 !bid., P• 6. 

70 A Memorandum submitted by the Secretary General o! tha 
U.N. in 1949, entitled "Survey of International Law 1n 
Relation to the Work of Codification of International 
Law Com.miss.ionl•, emphasised the legislative aspect of 
codification and adduced arguments to establish that 
the function of the Commission by way of codification 
was not limited to a statement of the existing law by 
ascertaining the exact measure of existing agreement 
or disagreement. 

'71 Sir H. Lauterpacht, "Codification and Development of 
International Law", American Journal of International Law 
(1955)' p.l6. 
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society. To confine ourselves merely to codifYing the 

existing international economic law would, therefore, 

tantamount to defending the status quo, which has certainly 
72 

not promoted the welfare of two-thirds of mankind. As the 

secretary General of UNCTAD, addressing the first session of 

the working Group on the subject stateds 

In my opinion, therefore, the exercise which is 

beginning today cannot merelr be one of codification. 

Although we will have to build on earlier 

achievements and learn from the lessons of the past, 

we will also have to look ahead with the necessary 

dynamism and vision to be able to deal with 

problems different f'rom those which existed in the 
'78 

past - problems which must and can be overcome. 

It is 1n this context that the developing countries view the 

Charter as an instrument f'o r modifying certain unjust aspects 

or international economic relations. 74 

'72 Statement by the Chairman of the Working Group 
TD/B/AC.l2/R.4, p.2. see also the Hungarian vlew that 
"If the Charter merely records the status ~ in 
international economic and commercial re!aUOns, it 
wUl obviously not contribute to the reDbval of' 
international economic inequality and of' the new forms 
of colonialism and inte~ational exploitation", 
TD/B/ AO.l2/2/ Add .1, P• 6. 

'73 TD/B/AC.l2/R.5, p.2. 

74 For a detailed exposition of the stand of the ne\ilJ 
independent developing states in regard to economic 
development and international law1 see Dr. R.P. Anand, 
New States and International Law \Delhi, l972),pp.86-112. 
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However, the Charter is not to contain a mere 

catalogue of the rights of the developing countries and the 

corresponding duties of the developed countries. The 

concept has now been widely accepted that the attack on 

global poverty should be a matter of international co

operation, thxough adoption of convergent measures by both 

the developed - including the market economy as well as the 

socialist countries - and the developing countries. It 

follows that the Charter must prescribe duties 1n respect o t 

both the developed and the developing countries though, 

naturally, in the present stage of th·e world economy, the 

duties of the developed countries should quantitatively out

weigh those of the developing ones. 78 

'75 See the view of Italy that "In order to arrive 
rapidly at a general consensus, it would be 
indispensable to formulate the principles in the 
most general terms possible; in that connection the 
Italian Government considers that it would not be 
realistic to draw up a Charter assigning only rights 
to the developing countries and only duties to the 
industrialised countries. on the contrary, it 
appears essential to strike a balance and to refer 
also to the duties of developing countries regarding 
the use which they in tend to make o t financial 
assistance, economic and commercial co-operation and 
natural resources, with due respect to their 
national sovereignty." TD/B/ AC.l2/2/ Add.l, p. 22. 



VI 

MAJ'OR ISSUES FOR COVERAGE BY THE CHARTER 

A global Charter intended to pro~te intemational 

trade and development will have to cover the multifarious 

facets or both these subjects, but should lay emphasis on 

the major aspects of trade and development, namely, 

international trade 1n primary commodities and manufactures, 

financing for development, shipping, transfer of technology 

from the developed to the developing countries as well as 

trade and economic cooperation among developing countries. 

\'Ie shall now turn to a brief analysis of these aspects. 

Com!Jt)di tz: Trade 

Trade 1n primary commodities is ot considerable 

importance to developing countries, many of Which depend 

for the bulk of their export earnings on one, two or three 

commodities. Apart from the relatively slow growth 1n world 

demand for primary commodities, the primary commodity trade 

ot the developing countries is seriously affected by the 

economic and commercial policies pursued by developed 

countries, such as imposition of tariff and non-tariff 

barriers, price support measures, pmduction of synthetics 

and substitutes etc. 

As regards tariff' barriers, inspite of the cnll given 

by the GATT Ministerial meeting of May 1963 as well as the 

recommendations of tho first UNCTAD, the primary export trade 
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of developing countries is still beset with a number of these 

barriers. At the second UNCTAD, the developing countries 

urged that all items of export interest to them, including 

processed and tne semi-processed primary commodities falling 

in Chapters 1 to 99 of the Brussels Tariff Nomenclature (BTN) 

should be included within the purview of the Generalised 

System of Preferences, but this expectation of the developing 

countries has not been realised in the various offers made by 

the developed countries under the Generalised System. of 

Preferences. on the other band, exports of primary 

commodities by developing countries are affected by 

differential tariffs which involve considerable escalation 

in the levels of proteetion at the early stages of processing 

(e.g. raw versus refined sugar, raw versqp roasted coffee, _ 
. ) '76 coco-beans versus coco-paste, oil seeds versus oils etc •• 

The non-tariff barriers applied by developed countries 

on primary commodity imports fr,om developing countries, 

include quantitative and quota restrictions, monopolies on 

specific items (unmanufactured tobacco, manganese ore etc.), 

export subsidies, sanitary regulations, and so on. Measures 

taken by the developed countries in support of their high 

cost production of primary commodities have considerably 

affected the prospects or developing countries in these 

'76 See TD/115, Table A.2 



-70.. 

77 
commodities. There is an indication that in recent years 

the level of protection in the developed market economy 

countries has increased, resulting in a restriction on the 

quantities and a lowering of the prices or primary 

commodities imported by developed countries from developing 

countries. Internal fiscal charges levied by some developed 

countries on imports of tropical products produced only by 

developing countries continue to be quite high and provide 

yet another trade impediment to the exports of primary 

commodities by developing countries. 78 An important 

Resolution '73(X) passed by the UNCTAD Trade and Development 

Board on the subject or access to markets and pricing 

policy has not led to "concrete and significant results" 

which were envisaged "early in the l970'sft. 

A considerable threat to the imports or primary 

commodities by developing countries arises !rom synthetics 

and substitutes produced by developed countries. Wbile 

research and development efforts are being made in respect 

77 It has been estimated that the removal of such 
protective measures 1n all countries 1n all its forms 
would bring export gains· to tne tune or J 10 billion 
a year by 1980 to the developing countries. (See "A 
World Price Equilibrium Model"! Projections Research 
Working Paper Uo. ~ (CCP '71/~JP. _,, November 1971), 
prepared Jointly by the secretaries or FAO and UNCTAD 
and forming part or the FAO study1 A£ricultural 
OomDt>dity ProJections, 19'70-1980 (.CCP 'll'o), aome, 19'71.) 

78 TD/115, para 102 
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of the commod1 ties t1hicb taco competition from synthetics 

and substitutes, no significant progress bas boon made to 

curtail the injurious effects of' nyntbetlcs and subnt1tutos 

on the co rrespond1ng natural products of developing 
79 

countries. 

The second 'Ct~CTAD passed a Resolution 16! II) 

envisaging inter-governmental action end tho conclusion of 

international agroomcmts 1n respect of o. number of oo~dities 

ot export interest to developing countries. Hot1evor, barring 

the 1nternat1cncl sugar agrooment concluded Sn 1969 and the 

agreement on cocoa conCluded in 19'12 after 16 years ot 

negotiations, thoro is no concrete achievement 1n regard to 

tho conclusion of commodity agreem.t"mts. Posing tho question 
BO 

"Why is progress so limited", an un:TAD secretariat document 

gives tho answers 

The ma.1D roaoon appears to be a lach of political 

will on tho part of covorn.nents, which rotusa to 

regard coClla::>dity-by-commo41ty, or even multi

commodity, nogotintions and actions as an integral 

part of a development strategy. 

?9 The comm;,d1t1eo which face competition from S1flthet1cs and 
substitutes include mica (which is baing replaced by re
constituted mica etc. ) 1 jute (which faces competition from 
poly-propylene, polytrone ate.), h14es end skins (which 
face a serious threat frolil synthetics like cortam, pap1na 
etc., and more recently from poromerics which are man-made 
altltorial s closely resembling leather), sugar (which faces 
competition from saccnartne and cyclomate swaetanefs) and 
oiloakes (which compete with synthetic urea 1n cattle 
feed etc.). 



Characterising the progress made by the international 

community since the beginning o t the second Development 

Decade on the comwodity front as "very alight when viewed 

against the range of practical actions envisaged 1n the 

strategy", the document concludess 

Unless this slow rate of pft>gress is speeded up, 

several decades will be needed to achieve effective 

intamational remedial action covering the whole 

range ot 'pro bl.em' coiDII10d1t1es of export interest 

to developing countr1es.81 

Trade in Manufactures 

The exports of manufactures from developing countries 

also face tariff and non-tariff barriers in the markets of 

developed countries. An event nailed as one of great 

significance was the .Agreement relating to the Generalised 

System of Preferences concluded by the UNCTAD 1n 1970. Of 

the developed market economr countries which made otters 

under the System, the United states of America and canada 

have yet to implement their respective schemes. The schemes 

implEmented b7 the other developed market economr countries 
82 

have been 1n operation only tor a short period, but it has 
83 

been estimated that had the scheme been 1n operation 1n 1970, 

81 ~·· p.9. 

82 The implementation of these schemes started at various 
times between the lst July, ·19'71 and the 1st AprU, 19'12. 

sa The last tull year preceding the schemes. 



roughly only one-fourth o t the dutiable imports by these 

countries from the developing countries would have qualified 

for the generalised preferences. Even the benefits under 

the System are qualified by limitations and escape clauses, 

ceilings or tariff quotas, Which.take away to a large extent· 

the impact of the benef'i ts under the System. The actual 

operation of the Generalised System of Preferences bas tumed 

out to be a far cry from what was originally envisaged of 
; 

the System, namely, *Unrestricted and duty-tree access to the 

markets of the developed countries f'or all manufactures and 
84 

semi-manufactures from all developing countries ... 

Apart from the tariff' barriers, the developed 

countries have also maintained a number of' non-tariff' 

barriers, Which have formed the principal tools for restrain

ing imports, since the introduction of the Generalised System 

ot Pref'erences and the consequent blunting of the edge of 

tariffs 1n this regard. New non-tariff barriers have been 

84 See the Algiers Charter, 196'1. At the second UNCTAD, 
the representatives of developing countries, 
1ncludlng India, emphasised that preferential treatment 
should be accorded to all manufactures and semi
manutactures exported by developing countries to 
developed countries, including processed and semi• 
p~cessed agricultural and other primary prodUcts, 
falling under chapters l-99 of the Brussels Tariff' 
Nomenclature (B'lN), wi tn a bare minimum of' 
exceptions to be determined on a case-by-case basis. 
Resolution 21( II) adopted by the Conference merely 
p~vided for an institutional machinery to work out 
the details of' the system. 

The UNCTAD secretariat has assessed that "if the GSf 
remains as limited as it is, its effectiveness 1n 
achieving the objectives tor which it was originally 
intended, and on account ot which it was to become a 
corner-stone of' the second Development Decade, will be 
severely impaired", 'lD/B/429/Add.l, p.l5. 
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imposed, such as the import surcharges introduced by the 

United states of America and Denmark 1n 1.9'71. The Long Term 
• 

Arrangement on cotton Textiles (LTA), which was originally 

intended as an exceptional and transitional arrangement, bas 

been extended periodically and bas stood 1n the way ot 

increased eXports of cotton textiles, a ma3or item of 

manufacture pmduced by the developing world. It bas been 

estimated that there are well over 100 products or groups of 

products of export interest to developing countries which 

are subJect to 1mpert restrictions by the developed market 
S& 

economy countries. 

In addition to erecting tariff and non-tariff 

barriers, the developed countries also engage 1n various 

restrictive business practices which include cartel activities, 

restrictions 1n licencing arrangements of patents, trade 

marks and know-how, as well as restrictions arising !rom the 

activities of multinational corporations in both developf:'d 

and developing countries. Since these restrictive practices 

are difficult to be controlled by individual nations, the 

cooperation of the entire international community would 

be required tor their control. The third UNCTAD passed a 

Resolution ?3( III) t which recommended that •very effort 

should be made vith a view to alleviating and, where 

possible, eliminating restrictive business practices 

85 TD/B/429/Add.l, p.l5. 



adversely affecting the trade and development of' developing 

countries", that developed and developing countries should 

exchange relevant information and bold consultations so as to 

"contribute to the alleviation and, where possible, 

elimination of restrictive business practices adversely 

atrecting both the developed and developing countrieS"J and 

that "attention should be paid to the possibility of drawing 

up guidelines for the consideration of Governments of 
86 

developed and developing countries" 1n this cormection. 

The conference called upon the UNCTAD Secretariat to give urgent 

consideration to formulating the elements of model law or 

laws for developing countries 1n regard to restrictive 

business practices, and established. an !!!, !:!2.£. group of 

e-xperts with tb.e task of' identifying all restrictive business 

practices of multinational corporations and enterprises 

which adversely affect the trade and development of 

developing countries. 

one way of reducing competitive p~t>duction of 

manufactures and semi-manufactures by the developing and 

the developed countries would be for the latter to undertake 

measures of' adjustment assistance. The I.J.giers Charter 

called upon the developed countries to ttu.ndertake measures 

tor anticipatory structural readjustments and other 

measures tor bringing about such changes 1n their production 

pattern as to eliminate the possibility of resorting to 

. 86 Ibid. t PP• 21-22. 
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restrictive trade policies or escape clause actions on ground 

of market disruption 1n relation to products of export 

interest to developing countries 1n order to establish a new 

international division of labour that would be more 

·equitable... Since the share of developing countries in the 

total supply of manufactures 1n developed countries is verr 

small, sueh anticipatory structural adjustment is not likely 

to constitute a serious pl"'blem tor the developed countries. 

In tact a shift 1n production 1n the developed countries from 

their own antiquated, less productive sectors to technologically 

denser and more capital intensive sectors would be 1n the 

8' interest of their own economies. 

Financing for Development 
89 An important resolution of the second UNCTAJ) 

stipulated that "eaan economically advanced country should 

endeavour to provide annually to developing countries 

financial resource transfers of a m1nimwn net amount of 1" ot 

its GNP at market prices 1n terms of actual disbursements". 
89 

At the third UNCTAD, a related resolution was passed urging 

8'7 It has been estimated tnat the gross displacement of labour 
by such imports represents only 2. 5 per cent of the numbers 
displaced from agriculture and only 0.3 per cent of the 
increment 1n the economically active population. See Report 
by Dr. Raul Prebisch, secretary General of the UNCTAD 
entitled Towards a New Trade Policy for Development (1964). 

88 Resolution· 2'7( II). 

89 Resolution 6l(III). 
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those developed countries which were unable to achieve this 

target by 19'12 to endeavour to attain it not later than 1.975 

and those which had already attained it, to maintain and 

increase their net resource transfers to developing countries. 

The latter resolution further called upon each economically 

advanced country to increase its official development 

assistance progressivelY' so as to reach a minimum of' 0.'1 . . 
per cent of' its GNP at matket prices by the middle ot the 

second Development Decade • 

.An analysis of the actual flows ot financial resources 

shows that the ratio of these nows to the GNP o t the donor 

countries has declined 1n l"ecent years. For the member 

countries or the Development Assistance Committee (DAC) as a 

whole, the ratio declined from o.e4 per cent 1n 1960-61 to 

o. '1J per cent in 19'10-71 and was subject to significant 

annual fluctuations. The ratio of their official development 

assistance to thail" combined GNF tell from 0.53 per cent 1n 

1960-61 to o. S5 per cent 1n 1970-19'11. 'fhe overall projected 

per.:f'ormance of DAC member-countries in this respect is 

adversely influenced by tbe expected decrease in the ratio 

of the largestdono:r- theUnited.states- fromO.S2 per cent 
90 

in 19'71 to o. 24 per cent 1n 1975. This is likely to affect 

the investment progl"a.Dmes of developing countries to the 

extent that these depend on imported equipment or other 

90 !D/B/429/Add.l, pp.32-U. 



-78-

essential imports and is likely to have an adverse effect on 

the rate of growth of their GNP. 91 

92 
The third UNCTAD also adopted a resolution which invited 

the developed countries to take into consideration the views 

expressed that "(a) on average, interest rates on of'f'1c1al 

development loans should not exceed 2 per cent per annum; 

(b) maturity periods of such loans should be at least 25 to 

40 years and grace periods should be no less than 7 to 10 years; 

(c) the proportion of grants in total assistance of each 

developed country should be progressively increased, and 

countries contributing less than the 1970 Development 

Assistance Committee average of 6$ per cent of their total 

assistance in the f'orm or grants should reach that level not 

later than 19'75"• some of the developed market economy 

countries have taken steps to formulate indicative plans for 

flow of aid to developing countries, but the annual commitments 

are subject to approval by parliaments. In the recent past, 

some developing countries have expressed concern that 1n 

certain instances, decisions relating to the f'low of develop. 

ment assistance ware not taken in the spirit of paragraph 46 

of' the Strategy for the Second U.N. Development Decade, which 

states that these flows ttshoul.d be aimed exclusively at 

promoting the economic and social progress of developing 

countriestt. 

91 Ibid., p.M. -
92 Resolution 6o( III). 
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· It has been estimated that debt service payments by 

developing countries increased by lS per cent from 1969 to 

19'10 as compared to an average annual increase of 10 per cent 
- 93 94 

for the 1960s. A resolution of the third UNCTAD provided 

broad guidelines for the debt relief operations, but the 

resolution was not supported by the developed countries. In 

the meantime, a study prepared by the UNCTAD Secretariat 

indicates that the burden of the debt service problem of the 

developing countries may increase dur1ng the l9'70s and that a 

larger number of countries may be faced with diffiault 

situations than in the 1900s. In this connection the 
95 

resolution of the third UNCTAD Conference regarding a link 

between special drawing rights ( SDRs) and additional develop

ment finance becomes relevant, which urges the International 

Monetary Fund to pursue the proposals tor such a link in the 

context of discussions on intemational monetary reform, 

having regard tD the primary role of SDRs as a reserve asset. 

Shipping 

It has been estimated that while the share of the 

developing countries 1n the tonnage of world trade was 

63.8 per cent of goods loaded and 1'7 .6 per cent of goods 

unloaded 1n 19'71, their share of global shipping tonnage was 

93 TD/B/429/ Add.l, P• 36. 

94 Resolution 59( III) 

95 Resolution 84(111) 
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only 6.25 per cent in mid-19'70 and further came down to 

. 5.S2 per cent 1n July, 19'12.96 'fhe major problem f'or the 

developing countries in expanding their shipping tonnage has 

been inadequate finance and the unfavourable terms and 

conditions under which finance is available to them from the 

developed countries. The member countries of' the Organisation 

tor Economic Cooperation and Development (OJJlD) have decided 

in 1.9'72 to reduce Government assistance tor ship export 

credits, and this is likely to further the dif'f'iculties of' 

the developing countries 1n this regard. · The third UNCTAD 

decided to request the General Assembly to convene in 19'11 

a conference of pleni-potentiaries to adopt a code of 

conduct tor liner conferences. The code is expected to 

address itself' to the elimination of unfair practices and 

discrimination by liner conferences. It is disquieting to 

note ln this connection that a large number of increases 1n 

freight rates have been announced by liner conferences 1n 

19'711 ostensibly to meet the consequences of increasing costs, 

which could have been ourtailed by changes 1n operational 

practices and improvements 1n efficiency. The tb.ird UNCTAD 
9'7 

recognised the need ttto maintain as long as possible a 

period of' stability in freight rates consistent with the 
98 

needs of shippers", and requested the states members of 

UNCTAD to urge tneir shipping lines and liner conferences to 

96 TD/B/429/Add.l, p.40. See also "Shipping in the seventies• 
(TD/17'7). 

9'7 Resolution 69(111), TD/B/429/Add.l, pp.42-43. 

98 Resolution 6'7(1II), ~·t p.4J. 
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ensure that benefits of cost saving accruing to shipping 

lines from port improvements are duly reflected 1n freight 

rates. There is, however, as yet no evidence to show that 

these resolutions which were adopted without dissent have 

had an effect on the practices of conference lines. 

~ransrer of Technolosl 

An important factor in economic and social development 

of the developing countries has been the transfer of 

technology from the developed to the developing countries. 

But this has entailed considerable outgo of foreign exchange 

tor the developing countries. It has been calculated that 

the direct foreign exchange cost of the transfer of technology 

to developing countries, which includes payments for patonts, 

licences, know-how, trade ma:dts and management and other 

technical services amounted to • 1.5 billion in 1968 and 

would grow by as much as 20 per cent per annum during the 
99 

l9'70s. These direct costs represented 3' pc.tr cent of their 

public debt service payments and 56 per cent of the aanual 

flow of direct private foreign investments (including :ro-
100 

invested earnings). Resolution 39( III) of the tbird 

UNCfAD contains concrete recommendations for action by 

developing countries, developed market economy countries and 

the socialist countries of Eastern Eumpe as well as by the 

99 see !D/B/AC.ll/10 

100 TD/B/429/ Add.l, p.56. 



international community. At the meeting of the Inter

governmental Group on the Transfer of Technology held 1n 

January-February 19'73, the Government of Mexico announced 

the adoption of a lav, making obligatory the registration 

and official approval of contractual transfers of technology 

and prescribing certain requirements to be met prior to such 

approval. This legislation has been hailed as a major break

through in tackling many of the complex problems relating to 

transfer of technology. The secretary-General of UNCTAD 

has indicated that the time would appear to be ripe for the 

international community "to work towards designing an 

international code o t conduct in this field". 
101 

Trade and Economic Cooperation 
amons Developing Countries 

The developing countries, most of which have emerged 

politically independent during the last quarter century and 

are now engaged 1n serious efforts tor economic development, 

have realised the advantages which could tl.ow to them from 

their mutual trade and economic cooperation and regional 

integration, such as a wider market for the commodities, 

economies or seale, increased p reduction and trade by the 

matching of their resources and needs etc. However, they 

have a number of maJor handicaps which have hindered their 

efforts 1n this directions most o f them have bal. an ce of 

101 TJ>/B/429, para 101. 



paylhents difficulties which do not permit them any large 

scope tor lowering of trade barriers; they are naturally 

reluctant to expose their new industries to competi t1ons 

further, they have suffered from a colonial heritage which 

has linked their economies to thOse of particular developed 

countries and bequeathed to them a poor intra structure. 
102 

The second UNCTAD adopted a "Concerted Declaration~ 

wherein the developing countries agreed to enter into meaning

ful commitments among themselves, tor which the developed 

market economy countries and the socialist countries of 

Eastern Europe agreed to provide financial and technical 
103 

support. A resolution ~s passed bJ the tnird UNCTAD 

reoomlllE:Ilding that developed market economr countries accept 

more binding commitments ot support f'or regional payments 

arrangements. The resolution also ·raoomwended that the 

socialist countries of Eastern Europe:~ take steps further 

to multilateralize their payments with developing countries 

and provide greater support in their individual plans f'or 

trade expansion and economic cooperation among developing 

countries. However, economic cooperation and regional 

integration among developing countries has not been given 

adequate attention by the developed market econom7 countries 

1n their aid policies. The aid programmes of these countries 

are still mainly geared to the individual national economies 

102 Declaration 23( II). 

103 Resolution 48(lli). 



of the recipient countries, rather than to the requirements 

ot the region or the sub-region 1n question, and have on 

ooeasions led to directly competing investments in 
104 

neighbouring countries. The support by the socialist 

countries of the Eastern Europe under the conferenc~ 

resolution has also not progressed beyond the stage of 

exploratory talks, vith the problem or the adjustment or 
their financial assistance to their convertible currency 

constraints still remaining to be solved. 105 

The Proposed Charter 

The foregoing would indicate some of the major issues 

which should be covered by the proposed Charter of Economia 

Rights and Duties of States and the specific problems which 
106 

should not be omitted from its purview. The draft outline 

o t the Charter, which is under consideration by the UNCTAD 

Working Group on the subject, does not, however, appear to 

be elaborate enough to cover all these aspects, and where a 

particular 1s sue has been covered, the wording is not adequately 

specific. For instance, there 1s no provision made in the 

104 - TD/B/429/ Add. 1, p. 29 

105 Ibid., P• 30. 

106 see TD/B/ AC .12/1. The reference here is only to Chapter 
II of' the drart outline which deals with economic rights 
and duties. The other portions of' the draft outline 
namely, Preamble, Chapter I (Fundamentals of' inter
national economic and social relations), Chapter Ill 
(Common resiJonsibility towards the international 
community), Chapter IV (Implementation) and Chapter V 
(Final Pft>Visions) have not been dealt with in this 
write up. 



dratt outline to put an ombsrgo on tariff and non-tariff 

barriers. 'fhero is no mention of comGl)dity proble:ns at 011, 

nor is thero any m~ntion of the spocitic pEOblem.s faced by 

the developing countries in regard to thoir trade in 

manufactures and semi-ma.nuf'aeturos. 'lhe paragraphs dealing 

with transfer ot rosourcos merely snyss natabts and duties 

concerning tne transfer to developin8 countries of financial 

and technological resources under favourable terms and 

conditions", Which 1s rather vogue, without e.·ny oention of 

spocitic rights and dutios, such os obligating tho dovoloped 

countrios to transfer o cpecified percentage of tboir sross 

nntional product to tho cloveloping countrien annually. Thora 
10'1 is DO proVision concern1na shipping 1n the draft outline. 

J\s regards transfer of technology, tne provision morely 

says a 

Right to benefit from tho udvances ond 

developsents in tho fields of scicnco and 

technology. Duty to facilitate access tberato 

10? There 1s nn Indian suggestion for including a 
provision on 1nv1s1bles to roads 

All States bllvo tbo duty to promote, by national 
and 1ntornattonal action, the earnings of 
developing countries from invisible trade and 
to minimize the net outflow of foreign excnanee 
from tba countries arising from' invisible 
transactions including shipping. 



and transfer thereof.
108 

The provision concerning trade expansion and economic co

operation among developing countries does not spell out 

the duties of either the developed or the developing 

countries, but merely says• 

strengthening and expansion of relations among 

developing countries with a view to expanding their 

mutual trade and economic co-operation with the 

support of the developEd countries and inter

national eo.IDUlunity, including the international 

108 The proposal by YUgoslavia includes the following 
provlsi.Ona 

The industrially developed countries have 
the special duty to p~vide the developing 
countries with new technologies on 
favourable terms and conditions and 
commensurate with the neads of their rapid 
industrialization, making available to 

them, freely and on a non-discriminatory 
basis, all scientific and technological 
information relating to their development 

requirements. 

The comparative proVision proposed by India reads 
as follovss-

Developed countries shoUld, therefore, 
promote a massive transfer of technology 
to developing countries on favourable terms 
and conditions 1n order to contribute to 
their rapid industrialisation, making 
available to developing countries freely and 
on a non-d1scr1m1natory basis all scientific 
and technological information relating to 
their development requirements. 



. tio ed 109 organl.sa ns concern • 

However, the draft outline incorporates a nuruber of 

welcome concepts from the point of view of the developing 

countries. T-here is a provision concerning the duty to 

bring about structural changes 1n the world economy in order 

to attain a just and rational international division of 

labour. 110 The right to f'ull participation in the inter

national decision-making process and the duty to cooperate 

109 It is interesting to note that the formulation 
by the United states highlights the initiative 
to be taken by the developing countriasc 

Developing countries should strengthen 
their mutual relations with a view to expanding 
their mutual trade and economic co-operation 
with the support of' the developed countries 
and the international community, within the 
framework of the international organisations 
coneemee. 

The proposal by Yugoslavia and Mexieo emphasise 
the duty of the developed countries as f.e>llows&-

The developed countries, including U1e 
international organisations concemed, 
have the duty to support tbe efforts of the 
developing countries to strengthen and expand 
their mutual trade and economic cooperation. 

110 The Indian suggestion is to add tile words "in harmony 
with the needs and inter~sts of developing countries" 
at the end of the pl'OVision. !he proposal by the U.s.A. 
omits any reference to 'duty' but merely sayss · 

States recognise the need to encourage a rational 
division of labour 1n order to maximise t.ne benQfits 
of world economic activity. 

The U.s.s.R. proposal refers to "the removal from 
international trade and economic relations of all forms 
of discrimination by means or a complete liquidation of 
colonialism and 1 ts economic consequences, and ot the 
manifestations or neo-colonialism. 



in ensuring that all states have a share in world trade 

commensurate with the needs of their economic and social 

development, have been mentioned. There is a pl"'V1s1on 

about rights and duties. for the regulation and control of 
lU foreign investments. A specific right of every state 

to regulate and control the activities of transnational 

corporations and the duty of every state to cooperate 1n 
112 order to give effect to this right has been recognised. 

Yet another duty included in the draft outline is the duty 

of States "to promote the achievement of general and complete 

disarmament" and "allocation of a substantial part of the 

resources treed by any ef'tect1ve disarmament measul'e to 

economic and social development, particularly that of tbe 
lli developing countries•. There is also a recognition in the 

111 Chile bas suggested that this l'egulation and control 
should be 1n accordance with the laws of the states 
receiving foreign investments, while Japan, United 
Kingdom, Belgium, Denmark, France, Federal Republic of 
Germany, Italy, Nether lands and the United states have 
suggested that the right should be subject to 
international law. 

U2 It 1s interesting to note that whUe Netherlands, 
Belgium, Denmark, France, Federal Republic of Germany, 
Italy, United Kingdom, .Japan and United States have 
proposed the delation of this provision, Mexico and 
Philippines have suggested that "the State whose 
nations or registered transnational corporat1ons 
invest in other states must ensure that such investors 
comply fully with the laws, rules and regulations of 
the State in whose territoi'Y tbe investment is made". 

111 Argentina, Yugoslavia and Philippines have proposed that 
the disarmament be under effective international controls. 
The U.s.s.R. proposal omits the word "substantial". 



clrett outline of the right of the developing countries to 

recoive preferential ond non-reciprocal treatment to meot 

their trade and development noede. U 4 fhe dratt outline 

enJoins upon the industrialised countries a duty to conduct 

their .mutual economic relations 1n n manner which does not 

adversely affect tbe interests or third countries. U& Thoro 

1s n provision about speciel attation on tho part of tho 

1nternct1onal community to the particular needs and problems 

ot th9 least developed among developing countries, of land

locked countries and of island developing countries, w1 th a 

view to belp:Lng tbem to overcome their particular difticul ties 

and thus contributing to tno1r sustained growth. 116 fhoro is 

also a provision in tho drQft outline about relations among 

114 fhe United Kingdom. proposal refers to "rights and 
duties in relation to pssible prefarentlal or non
reciprocal treatment o developing countries". fbe 
u.s. surgestion raadss 

115 

116 

· Developing oomtrias ehaU, as appropriate, receive 
spacial consideratJon of their !rade ana f!avelopment 
needs 1n their trade relational 

The u .s.s.n. proposal reaast 

states nave the duty to oo-o,erate 1n the promotion 
ot economic grotJtb throughOu the world, especially 
that of tbe developing countries. The development 
ot the developing countries must receive the support 
and cooperation of all states. 

(Italics supplied) 

Canada, Denmark Federal RepubliC of Germany, Italy, 
Netherlands, unlted Kingdom and United states cast t#he 
duty on all states to conduct theif mutual ecqnomic 
relat!onr-lb a manner which takes nto account the 
interests of third countries. ( ltiiiCs supp1led) 

fft>posals by united otates and Philippines soak d 
to re-word the PJ!OV1sion providing tor a specific 
duty on the part of the 1ntematsonal community 
1n this regazd. 



countries with different economic and social systems. 

The provisions of the draft outline will require to be 

examined carefully 1n the light of the comments and suggestions 

furnished by the member States of UNCTAD 1n order to see that 

the proposed Charter of Economic Rights and Duties of states 

is a comprehensive one, covering all aspects of trade and 

development, is no more elaborate tnan necessary, and is so 

worded as to confer speci.fie rights and cast specific 

duties on states. 



VII 

THE FORM OF THE INBrRUM'BNf 

AND A CASE FOR THB CHARrliB 

Discussions 1n the UNCTAD Working Group on the sub3ect 

have revealed a divergence of opinion between the developing 

countries and the developed market economy countries. During 

the first session of the working Group, the representatives 

of Iraq, Sri Lanka, Egypt, ·Kenya, Morocco, N igeria 1 zaire, 

Brazil, Chile, Gautemala, Jamaica, Mexico, Peru and Romania 

all stated that the proposed Charter should be a legally 

binding instrument rather than a mere declaration of intent, 

since such declarations made 1n the past had often yielded 
11'7 

unsatisfactory results. The representatives of Australia, 

France, Federal Republic of Germany, Italy, Japan, the United 

Kingdom and the United States of America all expressed doubts 

about the adVisability, possibility or feasibility of making 

the rights and duties formulated 1n a draft Charter legally' 
118 

binding on states. The representative of France suggested 

that the most appropriate form would be a declaration along 

the lines of the Universal Declaration of Human Rights. The 

representative of the Netherlands felt that the most 

appropriate form would be a declaration along the lines ot 

11'7 TD/B/AC.l2/11 p.5. 

118 ~·· p.6. 



the Declaration on principles of International Law concerning 

Friendly Relations and Co-operation among states 1n accordance 
119 

with the Charter of' the united Nations. This dichotomy was 

discernible 1n the comments and suggestions on the dratt 

outline of the Cnarter furnished by various states also, the 

developing countries generally standing tor a legall7 binding 

instrument while the developed market economy countries 

expressing themselves in favour of a Declaration or 

Resolution. 120 At the opening meeting of the second session 

of the \vorking Group, .the Chairman proposed that the \forking 

Group should not :reopen discussion of the 1 egal nature of' the 

final instrument, since this was a question to be determined 

by the General Assembly. the discussion on this issue was 
121 

therefore not continued in the \rorking Group. 

The reason for the stand of the developed market 

economy countries on the question could be gleaned from the 

U9 ~., p.6 

120 See for instance, the comments of' the Nigerian Governments 
"It is the view of' the Federal Mllitary Government ot 
Nigeria that the Charter of the ~conomic Rights and Duties 
of' states should be a legally binding do au men ttt; and the 
comments by the United Kingdoms "In particular Her 
Majesty's Government have made it clear that 1n their 
view the aost appropriate form for the document in 
question to take would be that of a declaration or 
resolution the content of' which would be agreed upon 
by consensus procedures and which could subsequently 
be adopted unanimously by the General Assembly", 
TD/B/ AC .12/2/ Add .1, PP• 2?, '&. 

121 TD/B/ AC .12/2, P• I. 



statement of the French representative at the first session 

ot the working Group to the errect that the adoption and the 

subsequent ratification of a legally binding instrument would 

take so long that the Charter might well 1 ag behind economic 

reality by the time it came into effect.· 'this attitude, 

however, reveals a basic d1s1nci1nation to enter into legally 

binding commitments, which does not seem to augur well for the 

adoption of the Charter. The aim, on the other hand, should 

be to see that the Charter is adopted early enough and 

through p~gressive amendments, as necessary, is made to keep 

abrttast of Changing developments. The m.s. delegate gave yet 

another reason f'or the reluctance of his delegation to agree 

to a legally binding Ch.arter. He wondered whether some of 

the suggestions made, such as an unqualified legal obligation 

to provide aid, trade and tariff preferences and technology, 

did not infringe on the sovereign rights of other states. 

He added that, whUe developed countries were not indifferent 

to the problems of developing countries, states might not be 

prepared at present to give up the degree of sovereignty that 

acceptance of such sweeping juridical commitments might imply. 

It should, however, be noted here that the Charter of the 

United Nations itself represents an effort by the members of 

the international community to surrender part of their 

sovereignty for the sake of a global arrangement primarily 

meant to ensure peace. A simllar voluntary renouncement of 

sovereignty tor the more positive purpose of economic and 



social development of the downtrodden millions of tbe wo rlcl 

Should not be impossible. 

It is evident that a mere Declaration cannot be binding 
I 

ipso facto on the momber states making the Declaration. '.the 

status of o. Declaration can at best only be a. "source of law"• 

It is interesting to note 1n tbio eonneetion that when the 

draft Declaration of R1ghts and Duties of States was being 
122 discussed in the sixth Committee of the General Assembly, 

the United States tabled a proposal to treat the draft 

Declaration "as a voluablo source of law and as an important 

guide to its progressive development". the United Kingdom 

delegate supported the u.s. proposal on the ground that such 

a step "Would g1vo the Declaration its full value as a source 

ot law and would avo1d. the difficUlties involved in more 

fore1al political action". In the case of "Reservations to 
121 

the Convention on aenoc1do" Judge Alvarez, referring to 

the 3uridical nature of Declarations passed by tbe United 

tJa tiona stat edt 

fnese Declarations do not requil'e rat1t1cat1on, 

and, by reaoon of thsir nature, are not 

susceptible to reservations. 'fbey bavo not ret 

acquired a binding character, but they may 

122 A/C/6/Z:4. soa o rr1c1a1 Records of the Fourth session 
of the General Assembly ( 1949), p.l66. 

123 International Couztt of Justice R!EoEts, 1961, p.sa. 



acquiro··it it they roocive the suppert of publ10 

opinion, which in several oases has condemned an 

act contrary to a Declaration with li»l'9 force 

tban if it bas been a m.ere breach of n convention 

of minor isportanca. 

It is accordingly clear that a Declaration does not in itself' 

contain a legallJ binding element. 

As far as tbo Resolutions of tho General AssemblJ 

are concerned, tho1r ~uridicel effect has been the subJect 

ot a wide d1scuss1on.124 Blaine GloM bas polntecl out that 

the General Assembly can make bindiRg deoisJons wherG 

1nstitutional questions coneern1ne tho Orgcn1sot1on ara 
125 

1nvol vod. Juclao Lauterpaoht bas held 1n tho case of 

"Y:o~ing l'rocedure on questions nelat1n~ to ne~tortt and -
126 

ret1t1pns concorning Territory gt pguth-tl7est f\f1'1oa,", 

tbat oaneral Assembly Resolutions 1n general do not "create 

a legal obligation to complJ with the~D.", tbougb 1D the 

124 For a full treatm•nt of tba sub~ect, soe 
Uahmatullab Khan, "the froblg of International 
Povertys ls thoro a legal obl1gat1on on the 
rich countries to help tna poor?~1 1n t·l.S. RaJan, 
ed. studies ~n Pol1t1o!, PP•l'6-J.BI. 

la& F. Dlaine Oloan1 "The D1ruU.ne Force of a 
•neeow.Jendatlon of tne ·aeneral n.ssaiblJ ot tue 
Un1te:l wations", Dr1t1sn Yoar Book gf International 
Law (London), vol.2B, p.i. 

126 lntornntJonal Court of Justice Jlsmpr~a.1 1955, p.6V. 



context of questions relating to the trusteeship system, 

A Resolution recommending to an Administering 

state a specific CDUI'se of action creates some 

legal obligation which, ho~ever rudimentary, 

elastic and imperfect, is navertneless a legal 

obligation and constitutes a measure of 

supervision. The state Jn question, while not 

bound to accopt tne recommcmdat1on, is bound 

to give it due consideration 1n good faith •• •• 

Further, as O.H.N. Johnson has pointed out' 

There 1s ala:> nothing to prevent t4embera 

incurring binding legal obligations by the act 

of voting for Resolut1ons 1n the General. 

Assembly, provided there is a clear intention 

to be so bound. 'Recommendation • of the 

General Assembly addressed to M~mbars who nave 

voted against them nave, n:,wever, a 'legal 

eftect' only in the sense that they may 

constitute •a subsidiary means tor the 

determination of rules of law• capable ot 
12? being used b7 an :J.nternational court. 

12'7 D.fi.N. J'ohnson1 "f.be Effect of Resolutions of the 
General AssemblJ of tbe United ;lations", Br1 t1sh 
Year Book of International Law, Vol. 32, pp.lSl-122. 



ihe resolutions of the Gcmeral Assembly concerning economic 

cooperation have been termed rules in devolopmont or 1n o. 

twilight existence, which have not eo far hardened into 

binding lav. 128 

It is obvious therefore tnat the broad swof3p of the 

scope or the Charter cannot be the subject matter of a 

Declaration or of a GoneraJ. Assembly Resolution. Ao the 

Chairman of the Ui~CTAD Norking Group on tho cnartar stated, 

our task is to formulate "legal, and thereforo obligatory, 

rights and duties .. and the draft Charter should, ttenunciate 

authontic economic rights and duties of states 1n the only 

way in which 1t 1s logicallr possible to·do sos as rights 

and duties of a 3ur1d1cel nature intended to be binding 

if the draft sbould become a part of the corpus of 
129 international lawn. 

It 1s an established fact that during tbe past 

quarter of a century, the world econo1111 bas tended to proceed 

1n a direction Whore the rich countries bave become r1oher 

and the poor countries have become pooral'. Hunger and 

privation are now mora widespread than thoy wore at the end 

of the second trorld !:.tar. It was estimated 1n 196' that 

during the preceding ton years the _,rld population bad 

registered an increase of 500 million, about 400 million 

128 aea A.A. Fatouros, "Intemational Law and tho 
Third h'orld", !irginia Law RGV1ew, vol. 50 
( 1964). p.806. 

129 D/B/AC•l2/R•4t P• a. 



of whom bad been added to tho ranks of the hungry. 180 In 

the tace of this widening disparity, it 1s ironic that the 

world 1s spending almost four times moro on arms and death 

than on health and 11to.131 As President Dwight n. Eisenhower 

of u.s.A. once very tellinglJ remarked, 

SvarJ gun that is made, ·every warship launched, 

every Jecket tired signifies - in the final 

phase - a theft f'rom wbose wbo blmger and ore 

not fed, tho so wbo are cold and are not 
1.32 

clothed. 

Dr. Prebisch once stated, "Prosperity in people as 

well as 1n nations tends to form an attitude of detachment 

it not indifference to the well-being of others". t·Jn1le the 

woal th ot tho prosperous thus grows in isolation without 

providing support to those wno need 1 t, poverty corrodes the 

spirit of the poor and \faakens their will to overcomo it. 

P~sper1ty, like paaca, is indivisible and 1n the present 

day world whera tba destinies ot all the nations are 1nter

l1nked, one group of' nations can hardly afford to neglect 

the welfaro of others. As tho Indian Pri.lne Minister, 

130 see Harrison Bro~, "fne Political nconomic webs 
Crisis 1n Development", BUlletin of the Atomic 
Scientists (Chicago, 111. ), December 19M, pp.a-'7. 

1!1 Rallmatullah Khan, 2E.•..!!!•t n.124, pel'74. 

1S2 statement mdo in !;.Jas.ilington in 1963, quo ted 1n the 
Special Number "The United Nations 1945-70" of 
YoJana (Now Delhi, 19'70), p.ll. 



inaugurating tho second UU~?AJ) 1n I•lew Delhi stated, "The 

question before the advanced nations is not whothor they 

can afford to help the developing nations but whether they 

can aftord not to do so"• For, of ·all the causes of war, 

tbo cost tandaoentnl are the economic and social onos. 

nconomic and social mal-adjustments aro often the d1soasos 

of Which war is the final, tragic symptom. Tho dangor of 

allowing the world to drift into wo seetors of' tho rich and 

the poor was effectively stressed by U Tnant when be stated 

tbat the "division ot the world into rich and poor is mucb 

more explosive than tne division of the world on ideological 
1~ 

grounds". !hero is, fortunately, a growing realisation 

in the world community that just as in national commm1t1es 

tho 1felfare oftlle less developed regions and the less 

privUoged sections of tho population is a national 

responsib11.1ty1 so also the economic and social advancement 

ot the under-privileged sections of tho world population 

is a global responsibility. In tho current efforts of 

w.ank.ind. to find a legal breaktbrouc;n 1n 1 ts war to banish 

poverty, the Charter indeed offers e. ray of hope. 

1sa "feace~l Change" (Addross by u filantl seminar on 
Peaceful Change), Journal of tile lnst tute of Man 
and Science (Ronselaervltie, U.S!.), vo1.2, (i§6g),p.t. 
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ANNBXDBB 

RBSOLtJ'llON 46( III) • Qhartel' gf tbe Economic Rights 
and butlis of' States 

The United Nations Conference on Trade & Development 

Recalling that one of its main fUnctions according 

to paragraph 3(b) of General Assembly resolution 1995(X1X) 

1s "to formulate principles and policies on 1ntemat1onal 

trade and related problems of economic development", 

RecallinG also reoomw.endations A.l.l and A.l.l 

adcpted at the first session of the Conference, as well as 

Conference resolution 22( 11) t 

Taking ·tnto account the International Development 

strategy tor the seoond United Nations Development 1)ecade 

adopted by the General Assembly of the United Nations in 

its resolution 2621j( XXV) of 24 october, 19,0, end the 

statements made by a country or group of countr1os on the 

Decade, 

Taking note of the relevant principles contained in 

the Charter of Algiers and the De~laration of Lima 

ilot!fts with concern that the international legal 

instruments on which the economic relations between Stat~s 

are currently based are precarious and that 1 t is not 

feasible to establish a Just order and a stable wrld as 

long as the chartor to duly protect the rights of all 

countries and in particular the develop1ng countries is not 

formulated, 



Recalling that the Universal Declaration of Human 

Bights and the International Convenants on Human Rights make 

the full exercise of those rigbts dependent on the existence 

ot a 3ust international order and respect for tbe principle 

of self-determination ot peoples and of tne free disposition 

ot their wealth and natural resources, 

!ie.calling alSO the general, special and other 

principles as approved bJ tho Conference 1n the recommenda

tions adopted at its first session. . 

Not1n; tne urgency 1n the international community 

of a need to establish gonorally accepted norms to govern 

international economic relations systematically, 

Considering in consequence the importance of further 

strengthening UNC'rw 1n accordance witb General Assembly 

resolution 1995( XIX) to ensure the full observance of 

these norms • 

Tak1n£S note 1n this context, of the important 

suggestion made at the 92nd plenary meeting that it would 

be desirable to draw up such a charter. 

1. Decides to establish a working group composed of 

Government representatives of thirty-one member states, to 

draw up the text of a drart charter. 'fhe working Group 

shall be apPointed as soon as possible by the r.ecretary

Goneral of UNCTAJ) in consultat1on witb Statos Membars of 

the Conreronoe, 



2. !!!c1des that tho t*> rking Group shall use as basic 

elements 1n its workt 

(a) The general, special and otner pr1no1ples as 

approved by tho conference at 1 ts first 

session1 

(b) Any pl"Oposals or suggestions on the subJect 

Clade during tho third session of tho Conference; 

(c) All documents mentioned above and other relevent 

resolutions adopted within the frame-work of tbe 

United tlo.tions, particularly tbe Internatj,onal 

Development strategy for the second Development 

DeeadaJ 

(d) fhe principles contained 1n the Cb.arter of 

Algiers and tho Declaration of' L1m.a. 

a. ~rtber decides that the draft prepared by the 

\~rking Group shall be sent to statos members of the 

Conference 1n order that tne1 can forward their suggestions, 

1t being understood that the Worlting Group shall reconvene 

to elaborate the drntt charter further 1n the light of 

comments and suggestions to be received from Governlilents 

0 f' mamber states, 

4. B.eeootnends to the trade and Development Board, that 

it examines, as a matter of' priority, at its thirteenth 

session, the report of the above-mentioned \iorking Gmup, 

and tho couunents and suagoat1ons made by member statss ot 



the Conteronce and transmit 1t with its comments to the 

General Assembly at 1ts twenty-eighth session, 

5. lnv1 tes the General Assembly, upon receipt ot tbe 

above-mentioned report of the Trade and DeveloJment Board, 

and the views expressed by Governments during tbe considera

tion ot the item 1n the General Assembly, to decide upon the 

opportunity and procedure for the drafting and adoption of 

the cnar ter. 

115th p~enarz meotlns 
J..9 1'£¥ 69'12 
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