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PREFACEH



Prefahcg-,‘-
Althopgh_, the problem of delimitation of territorisl waters
- of coas tal grchipelago's had been thorbughly discussed in tﬁe
famous g:ig;" o= N ogv_:,gglian Fisheries case, and partially seﬁtlea' in
the 1968 Confersnce on the Law of the Sea, 'archipelago' as s |
legal concept and the question of establishment of a special |
" reg?mé for the mm;oceén_ archipelagos d1d not receive much
attention during the last two Conferences on the Law of the Ses,
In viea of the pexjs istent claims _r_agarding tﬁé archipelegd
concept by certain mid ocean archipelago countries such as
Indonés 1a’,y Phill ipines, and F1j1 and strategic importance of
these cpunf:‘ries lying as they 4o on the principal s‘eaaroﬁées of
the world, the problem can no longsr be 1gmréd.
J Further, the progress of science and technology has
revealed the existence of enormous guantities of wealth in
the oceans sufficient to satisfy man's predicted neéds for |
thousands of years to come, This has led to everewider claims
over the Sea«bed resources by most Aof' the coastal states, Theve
facts, coupled with economic backwardness of the archipelago
countries, and the dependence of their population on coastal waters
L«tf“m’- ‘their 1ivelthood, have aggravated the importance of the guastion
of delimitation of territorial waters of these countries, Ths
United Natlons Committee on the Peaceful Uses of the Sea~bed
and the Ocean Floor Beyond the Limits of Natfonsl Jur;s‘diction‘



lie

has rightly included the subject of archipelagos in tts 1ist
prapa?ad for the proposed Conference on the Law of the Sea to
be held in 1974. |

Plan ef Worg

In’ the present study, an attempt has been made to evaluate
the claims of the archipelago countries, both coastal snd mid«-
| ocean, 1n the light of hitt er opposition from the big maritime
Powers, Laoking at the problan historically angd the views of
learned institutions and publicists in this regard in Chapter IJ,
particular attention has been focussed on the delicate question of |
delimitation of te‘rritafial waters of coastal states in general,
asxaeeiallﬁr »t‘he dévelo;:!ng countries in Chapter III, An attempt
has 'als;a been made to enalyse snd emphasise the importence of

the An ',&NQWG' ia ‘Fisf_ eries case, which, twenty-two years after

fts pronouncement continues to be a controversial subject,
‘Chapter 1V deals with the claims of the midsocean
archipelagos, Particular attention has been given to the various
| arguments ad‘vaneed by thé representatives of Indonesis; the
Phillipines and the F13j1 Islands, in varfous intemational meetings,
Emphasis is placed on the peculiar geographical faaturaa, economic
backwardness, and politicel and security problems of thesé countries,
Chapter V is a recapitulatfon of the varfous clafms of the
archipelago countrias and'projectio_n intd the future with a hope
that In the Third Conference on the Law of the Ses, to be held n
1974, some concrste resux.ts relating to the question of archipelagos
will be arrived at, ’ ,
New Delhis | (Hrip%adan )
A7) July 1973, |
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CEAPTER 1

INTRODUCTION: THE CONCEPT OF ARCHIPELAGOS



Introduction: The Concept of Archipelapgos

The subject of territorisl waters has slways been one of
the most controversial topics in internatifonal law, Tven tédny,

despite the extensive work done by the 'I;ntaz'muonal Law Commission

and the three Internstionsl Conferences to codify the Lew of the
Sﬂa:: there is no agreement among States 28 to the width of the
territorial ses, while some States fnstst on s rigid three.mile
1imit under all eircamstances,.v there are countriss which cleim
sovereignty over waters uptc 200 miles from their cossts, Even
more confusing are the extensive claims to territorial na'éa?s as
advanced by same States because they form an archipelago, The
treatment of this vital aspect of international law relating to
territorial waters at the last two Conferences on the Law of the
Sea was largsly psrfunctory, | |
' The wconcept of archipelegos®, as it Is more comonly
known, and the gnestion of establislment of & speclal regime
concerning mid.ocean archipelegos are matters which will reguire
attention at the next law of the sea confersnce proposed to be
held in 1974, 1lgnorance of the details of their claims cannot
and should not long persist in vien of the strategic m;pcrtance
of the States now making such claims = prine:zp&l}.y Indones u

1., 1930 Conference held under the suspices of the League of
Nations and 1958 and 1960 Conferences held under U, N,
auspices,
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and the Philzppin&.g Purthemore, the growing importance of
the Sea in the 11fe of every natlon s evidenced by the fact
that such claims for wider natfonal jurisdiction are being
inereasingly px:;t fo::th by so mahy_ stateé. |

‘The tem *archipelago® was drigiﬁaliy_ used for that
part of the Mediterranean which sa;aaratés, Grea_ca from Asia
(The Aegean Sea of the ancients), Howaver, :i, has now came to
~ mean any s»ea- which 1ike the Mediterrsnean is thickly interspersed
with islands, or rather the group of 1slands thmelves?_ The
Encic‘iopaedia‘ Britennica defines an archipelago as an "1sl-an&;
studded sleaﬁéf W.G, Moore. describes 1t as & “group oi-: dslandsw
and a “sea studded with islands *5, But -aeeordiag to Fitansuricay

The latter phrase mayy hmvever ¢onvey an ermneons
:m;aressien. The real e: an archipsleg

pact group, NOF @ 1008e cohgeries of islanc

otted over a large extent of Sea, Altarm’civaly

- 4f an archipelago is to be understood in this
latter sense, there can obviocusly be no case at
gll for treating its territorial ses on a “group®
basis; for there 1s no real group, 4 group implies
clos eiy connacted units, where the extent of land
is fairly high in praportien to that of the
intervening spaces of sea, If opposite is the
caSey there is merely an area of sea with some
4slands in 1t, 6

2, Joseph ¥, Dellapenna; "The Phillipine Territorinl Water
Claims in Intarmtiomi Laww, (.J’ou o

6, Gerald ?itmauriee, some Rasuits of the Gsneva’ c»:snrareme
on the Law of the Sea gterna lonal and Cmsr-

guarterly (London), Vo
edded,
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1t 13 submitted zs the learned Jur:{st points out that an
archipelago 18 a unit by itself » self contained and ccmpact
and, 1t 4s in the absence of an appropriate geographical or
geological term to ﬁeﬁm:s it, thet terms like #group of islands®
or a "seas~studded with islanan gte, ars ;xéed, An archipelago
15 not an fslend st ell, mor 18 1t a fringe of islands along
the coast of & body é‘i’ land, It may be an extension of the
.1‘and-magg' of the g_oni‘ment 4tself. For axemple, Inﬁcmea iz 1=
& canplex archipelago cons 1sting of about 13,000 islends, They
are said to he the ranaindar of an once eontinuous area which
was hmken up by mcvements of the sea and the earth crust? )

The possible arigin of archixaelagos has been the

su*bject of cons 1dera'b1e gealogzc conjeeture end controwrsy.

Willis advanced a -&nbmarine rim anﬁ disc* theory according to
which ignaous matarials were forced up in arcuste patterss arouml
the -edges of glant safbmarine dise. platfoms% Van Bemmelen
proposed a ﬂm@anémg up" of magnatic materials alang structml
lines of wealmess, Fossibly alcng 1ines ar regnatic fracture?

In essence, these theories suggest that the archipelagos are
merely portions of submerged mountain masses arranged along

1ines of structural weakness, ér, in other words, these 1slands

e

-

L Ve , ".‘
(Botkeley, Galﬁfq 1957 h p' kP raaane

9, HK,¥%, Van Bemmelen, The Gmle of Indonesia (The Hague,
1849), Vol. 1la. Quoted 1n wernstedt am Spencer, ibad,
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‘(or rather land masses ) are the tops of submarine volcanoes,
horsts and anticloi'ina%e‘ That is perhaps the reason why too

many islands, 1slets, rocks and reefs are clustered together

over & proportionately small areaz’l As Chambers Encyclopaedia
points out, new land messes could be raised from beneath the

Sea Sometimes thmugh voleanic origin snd smatimes sxtenéeé

by coral grmth. No wonder these areas ara genaran? susceptible
to volcanic eruptions and earthquakes,

The geographical characteristics of archipelagos vary
~widely. They vary s to the number and size of islends snd
islets as well as wijth regard to the size, scépe and “paaitioa
of the arclﬁyelagmfa They can-'bmndw be classiffed into two
categories, o
| (1) Cosstal Archipelago (or continentel); and

(2) Outiying (or mid-ocean) Archipelagos,

Coastal srchipelagos are those Sitmte’d 80 close to a mainland
that they may reasonably be considered part and parcel thereof,
forming more Or less an ocuter coastline from which it 1s mt’um
to measure the marginal 8,.9&334 Exﬁaplw are the well known

" 10. Wernstedt and Spencer, n, & p. 10, -

11, For pxampls, the Norwegian skajasrguard consists of some.
1204 000 1slands, rocks and reefs: Indonesia consists of
more’ then 13,600 is:!.ands' Phimpinaa sbont 7,000 islands,

iz,

13, Jens Evemen, Certain Legal Aspects concerning the

Belim:!tation of Tarritorial waters of Archipelago%
ted lons , m the Low ﬁf tha 8 iel

14, Ibid,




.

ﬁum&gi&n 'sk;‘ler'gaa?d", coasts of Finland, Greeniand, Iceland,
gwedeny Yugosnvia and certam stretches on the coasts of naSka

and Canaéazﬁ D

, 1rm to be mider'd 83 _an mdependent whole
rather thaa fming part of ez eater cmt}.m of the maim.andam
Examples of. mzda-acaan archipelagos are the Faeroes, Fiji Islands,
Galapagos, 'ﬁgﬂaﬁan Islands, Indonesie, Japan, Philitpines,
golomon Is1ands, the Svelbord Archipelago ete, |

The geographics) characteristics of the archipelagos,
g@qﬁlé& with specific economic, h;istaticj political snd security
problens of each case camplicate any legsl spproach to the
questions 1nvolved in the delimitation of their torritorisl
waters, |

4t this stags, therefore, 1t may be relevant to briefly
survey some of the attempts made in the past in relation to
this snbﬁec‘t

15. ‘Ibia,
16, -Ivid,



CHAPTER 11

THE DPEVELOPMENT OF THE LAW RELATING
TO ARCHIPELAGOS



As early as 1808, the guestion of territorial waters
of amhipelagcs was brought to the attention 01' the Institut
le_d ' ' at its ﬂambﬁrg Session by a Norwegian

Jurist ﬁubar.t,;. | H@mever, no. consideration was. given to this
question;, It was only in 19~ at the gtockholm Session
- that the following text was adapteds |

Whers archipelagaﬁ arse concerned, the extant of

the marginal sea shall bhe measured from the

outermost islands or islets provided that the

archipelago is camposed of islands and 13lets

not further apart from each other than twice

the breadth of the marginal sea and also

provided that the islanids and 1slets nearest

te the coast of the mainland are not situated

further out than twice the bresadth of the

marginal sea, 2 /Art, & para 2/

By a small msjority (23 votes to 21), the Institat et
the Stockholm meeting adopted the breadth of the margingl Ses

3

as three nautical miles,

At the International Law Assoclation mesting in
Stockholm 1n 1924, Prof, Alverez submitted a Spescial draft
convention, Article 5 of which included the following proposals

concerning islands and archipelagos,

1, See Jens Evensen, "Certain Legal Aspects c:m::erning the
Delimitation of Tarritorial w;ters of archipelagca A
United Nations Conference on the Law of th Offlcial

4, 1bld,
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As to islands situasted outside or at the outer

1imit of a Stete's territorilal waters, a special

sone of territorial waters shall be draan around

such Islands accarding o the rules contained in

Art, 4,

Where there are arehipexagm the 1slands thereof

shall be considered a whole, and the extent of

territorial waters laid down in art, 4 shall be

measured frau the islands situated most distant

from the eantrs of the archipelago,
In ﬁrucle 4 of this araﬁ;, Prof, Alvares proposad a zons of
marginal seas of six nautical miles from low water marks, at
the 34th Conference of the ASsocfation at Vienna in 1926, the
question of the territorial waters of archipelagos was discussed,
The draft convention as amended by the Conference contained no
‘reference to archipslagos, It 15 significant to note, however,
that Prof, Alvarez preferred to treat islands and srchipelagos

scparately as two distinct entitfes,

Th

During the preparation of the Hogue Codifscation
Conference of .3.93@, there was a great divarsﬁigy of views
reflected mainly in thrée currents of opinzen;:‘

{a) A single belt of territorial sea can only be
Adrawn sround erchipelages 1f the constituent
islands are not further apart thaa a certain

- maximumg

{b) archipslagos, both coastel and ontiyzng, must
. be considered as single units, irrespective
of the distanea betwesn the ebm t:ltuent
1slandsg

{c) | The salut:ton sub (‘b} can only ‘be accepted whera
S gmgraphical meunarztics warrant it. ,

‘ (Myden, 2979), le :3, p, e




Parallel with this difference of views ran the cormected gquestion
whether the waters emlesed aithin the gmup ghonld be regarded
6

. @8 internal waters or as marginal seas, The following compromise
was suggested by the Preparatory Commission in its Basis of
Discns sion No, 13: | |

In the case of a group of Islands which bexong

to a single State and at the circumference of

the group are not separated from one another

by more than twico the breadth of territorial

waters, the belt of territorial waters shall bde .

measn*red from the outermost islands of the

group, Waters included within the grcnp shall
8lso de tez‘rit:orial waters,

The seme rule shall apply as regards ﬁianas

which 11e at a distance from the mainland not
grester than twice the breadth of territorm

waters, 7
No definite results were achieved, The mejority of Sub;
Committes~1l of the Second cémm‘:ttt;ea of thar Conference suggested
& maxinum distance of ten miles between islands or between
mainlands and 1slands and did not express sny opinion concerning
the nature of the enclosed watersg. | No disﬁcﬁsﬁon tock place in
the plenary sessions of the cmarance% One of the characteristic
features of the manner in which the Hague @mfgrenge considered
the problem was, that no distinction was made between ths rules
spplicable to the coastal archipelagos and those applicadble to

6. Ibia.

7 Leagne of Nattons Doe, No, .74, M.39, 1920V, p, 61.
guoted in Verzijl, ibid,

8. See Verzijl, ibid,
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mid-~ocesn archipelagos,

Burmg the preparation of the Geneva Confsrence of
1958 by the International J..aw Commission successive and evers’
changing sngges tions waere :mada hy the Special Rapporteur,
Professor Francois, and thaé Cammiss jon itself, bat the latter
stated in the end that, in view of the complicatfons caused
by the different forms which the problem takes in different
archipelagos, 1t was unable to overcome the difficulties
invoz.ved.p The Cmmission was prevented fram stating an
opinion, not only due to disagreement on the breadth of the
territorial ses, but also beceuse of lack of technical
{nformation on the snhjzeeti' 2 Even the conference did mt
arrive at sny definite solut fon,

It may be beneficial o know the views of intemit_ipml '
law publicists on this as yet unsclved problem, By far ths
'mo'.at detalled emﬁmfion of the subject was conducted by the
French jurist G&delfs He ;):,'af«érreﬁ to treat the cosstal

S—

i0 Hax Sarens ﬂrhe fm.’{toriai Sm of kmhi ela :ln

1l. ,See Verzﬁl, n. 5, Pe 73,
12, GAOR, Sesston 13@ yr. 1956, 3“13!12&1:9:1% No 9 (A/alss ), P 17.
13. ! '
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archipelagos as a unit-and favoured a maxinum of -ten nauticsl
' miles for the baselines between the mainland and the nearest -
1sland of the group, aithough he felt that longer basslines
could be justified mon the theer'y m? historic mtarﬂm He did
not consider the waters iying haewaen the individual i1slands of
& coastal archipelago, or Betwesn the arch!peiags and the
mainland, as inland watars bnt preferred to traast them as
15 o :
subject to the rulas gaverning margmal sm. A8 to mid-ocean
archipelagos, Gidel said, '
- in the case of an archipelago situated far from
land {mid-ocean archipelago) the measuring of
territorial waters must be made in conformity
with the ordinavy rules, individually around
.each island; excsptiom to this rule may follow
from the theory of historic waters, However,
pockets -of nig{:ysm inside the archipelago may
be eliminated the englogous application of
tha ten mile rule applicable to bays, 16
With this latter addition, ¥iz., the analogous aprlication
of stratght lines of ten miles, there does not seem to be
much difference between the suggestions made dy the author
88 to the rules of Jaw appiicable to coastal archipelagos
’ 17
on the one hand and outlying archipelagos on the other,
To the question whether, in cess of a group of islands
each has its own territorial sea, or whether the whole complex

has one, D,P.D'Connell says,

4. tgvlen‘senj a-i, p-294-.
16, Ibid.

16, Ibid&

7. Idid,



«ss the most that can be said is that the gtate
concerned may eleet the baseline technigne to
- ®box In® Its archipelago if this i3 reslly a
geographics]l entity such that the waters between
the fslands are withdrawn fram international
- commerce and sssimilated to internal waters, 18

It 1s significant, however, that the learned author ‘emphasises
the geographieal characteristics of the archipslago,

| In & very general maamr, Jessup hss adopted the
follw:!ng rules.

in the case of archipelagos the constituent
islands are considered as foming a unit and
the extent of territorial waters 1s measured
from the islands farthest from the centrs of
the archipehges. B

calmbes seems to be of the view that

the generally recognised mza appears to be
that a group of 1slands forming part of an
archipelago should be considered a8 s unit
and the extent of territorisl waters measured
from the centre of the archipelsgo,  In the
cagse of 1solated or widely scattered group of
islands, not constituting sn archipelagd ..,
each 1sland will have 1ts own territorisl
waters, thus excluding a single belt for the
whole group, Whether a group of isignds foms
or not an srchipelago is determined by geogra-
phical conditions, but 1t also depends, in
same cBSeS, On historxcal or prascriptive
grounds, 20

Commenting on the above statement, Eam Evensen says that the

extent of territorial waters shall be =

8. D.P,0' Connell,
Vﬁloi E ] P. 549.'7

?hillip c, Jeﬁsup, e
I!ari e Jurisdicti
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.. 4a¢ Mmeasured fram the centre ot the archipelago®

4s not entirely clear, The meaning, however,

must obvicusly be that a line shall be drmn

around the Islands and Islets of the archipelago

80 as to mepaure the belt of marginal sea frtm

“this Ii—ne enveloping t}ae group, 21 .
It 1s significant, hmever; that Colombos 8150 treats 1slands
{and group of 1slands) and arelupelages as separate gsegraphieal
entities, B

Having thus examined the prevailing controversy and
the absence of any definite rules of Internationzl law governing
the territorisl waters of archipelagos, the claims of cosstal
snd mid-Ocean archipelagos may now be exmmined separately,

21, Bvensen, n, i p. 24,



CHAPTER FiX

COASTAL ARCHIPELAGOS



| The mest typlicsl example of & comstsl archipelago is the
Norweglan wgka} aaégaardﬁ stretching cnt slmost all along the
émt of Norway forming a fence as it were ,, & marked outer
'ccastuné toward the sgaz‘ The legal position of such archipelagos
was clarified by the juigemont of the Internationsl Court of
Jt_zética in the 4ng o Norwegian Fish‘erxaéz case which hag evoked
mixed reéct fon, On the one hand, it 1s suggested that 1in the
best tradition of judicial law making, the decision, dased on
practical considerations, helpéﬂ clear up a rather unsatisfactory

part of internationsl law, Howaver, according to Sir Hamphery
waldock, '

The judgement of the International Court of
Justice in the Anglo-Norweglan Fisherles csase
will rank among the boldest and most important
judgenents pronounced by any internations}
trihunal. It 1ays down rules of law which
diverge fundamentally {rom those accepted by
the majority of States at the Codifieation
Conference on Territorial Waters held at The
H&gﬁﬂ in 19306, 2 .

It is alSo felt that the case 15 zn unéatisfactory precedsnt
and an anthority 1ikely t0 prove disappointing when sought to

i

1. Jens EBvensen, *!certa:m Legal Aspects Concerning the
' Delimitation of Territorial waters of Archipelagos¥,
K}nited Natlons Confe: en's‘ on the Law of ths Sen

2. Hmnphery mldock, 'rha &ng}.oaliarwegian Pisheries Case",
_ Ygarbook of International Law (London), VOI.
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be appiled in pract m? .

Be that as it may, 1t can be safely said that the
questions involved, namely, delimiting the fisheries zons and
indesd territorial waters of a coastsl State, together with
the exhaustive presentations made by both the 1ftigant parties
on the general principies of international law in this field,
and riml'y the ﬁws mr@s#ﬁ by the Internatfonal Court @
these principles, make Wit ons of the most Important cases ever
decided by the Immtional conrt of Justice or its predecessor
at the Haguf

1t may trmraforo be mterasting to stuay this case in

gome detail,

-The Norweglan coast is known for its distinctive
conﬁlgura‘ﬂoa, Its coastline is broken and deeply indented
by ﬁoﬁds and bays while the coastal sea is studded with
thousands of isiands, 1slets, rocks and reefs;,. canmonly
known as the ﬁémegiaa -vskajaerga'ardn. The area constitutes
rich fishing grounds in which from tima Irmemorial the loecal
population have found thelir uveumod. 43 & result of
complaints from the King of Bammrk at the beginning of the

3 wilberforeeg some Aspects of the Anglo«Norwegisn Fisheriaﬂ
Case% insactions of Grotius oc:le r for the Year
{Leyden), Vol, 38 (1853J); P. 15d. E '

4, Jens Evensan, “The angiamﬂegian ?1sheries Caso ana
its Legsl Conseguencesn, Amer of Inter
Law {Washingtcn, b.ﬁ.), Vol, 40, ~ as \

5. Internationsl Court of Justice, Reports, 1951.
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soventeenth century, British fishemen refrained fram fishing
in Norweglan coastal wg-te;rs' for a long period from 1616;13
until 1906, But from 1906 onwards, the British fishemen
returned to this territory, This led the ﬁar:weg:;an Goverrment
to take measures and specify the 1imits within which fishing
was prohibited to foreigners, In 1911, a Br:ltieh trawler was
seized and condsmned for l‘nvzzig violated these measures, .
Negotiations ensued between the two Govermments, these wers
interrupted by the war in 1914, But from 1922 omwards such
in.cments reenrmd and the number of arrests also increased,
In 1933 the ﬁ-a;!ted Eingdom protested against the Norwegian
decress which delimited the coastel sress.,

‘ On }.2 July 1935, a Norwsglan Roysl Decree was enacted
delimiting the fisheries zone in which sll fishing rights
ware reserved for Norwegian natfonals, The limits of this
zone were to be measursd ra&r“ miles seaward from certain
£1xed strajght baselines arawn between fixed paim:n on the
mainland, islands, and roeks,

The United Kingdom, while acknowledging the four miles
zone for the purpose of the present dispute, ﬂemuengéd the
validity under international law of the lines of delimitation
set out in the 1935 decres, The main lssues befors the Court
wares | |

Rl ket
contrary to international law, and

{b) were the baselines fixed by the 1936 decree in

2ppliication of this method contrnry to
international law?



The Court hel-d
(n) by ten votes to two, that the method employed
for the delim:ltation of the fisheries zone bY

the 1236 decree was not contrary to international
law, and

{b) by oight votes to four, that the Me-olmaa
. 2ixed by the said decree in application of
this method was not e.ontrary to znternatianal
law, .

While coming to th@e conclusions the Conrt had on
oceasion to go into a variety of factors 1ike. the geographic,
economic, and other problems. of the region, It may, therefore,
‘be interesting to deal with the majority, the individual and
the disgenting opinions separately. "

The majority considered it necessary to discuss the
topography of the region in detafi, Thus, while elaborating
the geographle features of this region it said
| The coast of the mainland d4oes not constitute,

a8 it does 1n practically all other countries,

2 clear dividing line between iand snd seas,

" What matters, what really constitutes the

Norweglan coast 1ine, 4s the outer line of the

“skajaergaard", 6
They aisa expliined that the reglon. is mountainoms, consisting
of shallom banks and veritadle under-water terraces which
constitute rich fishing.grounds and perticularly emphesised
that ®in these barren regions the inhabitants of the coastsl

_ 7
zZone derive their livelihood essentially from fishingw,
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it added that ®such are the realities which must be borne
in mind m.a});sr_ais-ztfg the validity of the United Kingdom
cont’enficn that the limité of the Norwegian fisheries zone
1aid down in the 1935 Decree are contrary to international
law ?g | | o - |
| | A_ffimiqg that f@r the purposes of meaauring the
breadth of the territei'!ai sea it 1s the ,1%593&:& marky
48 opposed ‘ta -the high water merk or the mean between the ,
two tides, it seid, -

This eriterion is the most favourabla to
the c@astal 8tato and c¢lear

To the guestion whether the relevant iow.water mark was
that of the mainland or of the sksjamergadrd, 1t answered,

since the malnland 18 bordered in :R:s watern
Seetar by the ®mkajaergaard® whig
# whole with the nla it 18

account in dexmstmg the belt of Homwsglan .
gerﬂtorial mters, | §e tat

while degling with the appucatson of the lowswster mark

rule 1t sxplsained,

Where & coast is deeply indented and cut into ..,
or where it 1s bordered by an archipelago such’
a8 ths “skajsergsfird® glong the western sector

- of the coast hore in guestion, the buaso-lines

8. Ibsa,
9, ibid,, Emphasis added,
i0. Ibid, Emphesis added,
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bscomes independent of the low uter mark, and
cah only be detemined by means of a geametrical
ccmtmet:lon. m sugh circumstances the 1ine

ik ! & K. ﬂe 338 "3 ! o :‘; E

the rule would disappear & er fhe_exceptions, Such
& coast, v ;&-ea as a, whole calls for the spplication
of a different method; that 1s, the method of base-
1ines whichy within reasonable limits,. may depart
from the ph?s ical 1lines of the cosst, 11 |

c«ming next to the question of the length of the
'basa-zinas, the majer:!ty rejected the argument that the
ten-mile rule was to be regarded as a rule of internationsl
laws

+ss although the ten-mile rule has been adopted
by certain states both in their national law
and in their treatles and conventions, and
although certain arbitral decisions hnva
applied 1t 25 between these 3tates, other
States heve adopted a different limit, Conses
quentl the tensmile rule has not acquired ,
1 autimrity of a genersl rule of internationsl
o, '

It further stated that, ™n any event the ten.mile rile
would appear to be inaprlicedle as against ﬂomja‘y‘ in-as.much

the attanpts that have been made to su’h;ect
groups of Islands or coastal archipelagos to
conditions analogous to the limitations

1l. Ibid., pp. 12B<9, Emphasis sdded,
i3, Ibid, Umphasis added.
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concerning bays (distance between the i5lands

not exceesding twice the breadth of the terrie

torial waters, or ten or twelve Sea miles), 7

have not gone beyond the stage of propossls, 14
Dealing with the most important question before 1it, viz.,
the delimitation of territoriel waters, it sald thm‘:,

Although gt 4s true that the act of dslmnitatian

is neceSsarily a unilateral act, becouse only

the coastal Jtate 18 campstent to undertake it,

the valldity of the delimitation with regard

to other gtates dspends upon international

1aw, 15
In this comnection, therefore, the majority proceeded to
'lay down certaln criteria which it called as "gertain basic

16

consggeggtians inherent in the natnre of the territorisl sea®,,.
which should be borne in minﬁ whenever any delimitation 1s
undertaken, Thus, maintaining that it was the land which
confers upon the coastal State a right to the waters off 1ts
coasts, it said that "some reference must 'be made to the 17
close dependence of the territorial sea upon the land domainw,
Therefore "a State must bs allowed the Iatitude nacessary
in order to be able to adopt 4is delimitation to practical
needs and local raquirements "38 However, sounding a note of

caution, the majority salg,

14, 1Ibid,
15, 1Ibid., P.. 132,

16; Ibid;, P, 133, Emphasis added, -
17, .Ib%d, Emphasis added,

8. 1Ibid, |
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»ss the drawing of base~1ines must not depart to
any appraciahle extent fram the genaral, diract fon
of the coas 12

The secand j@ﬂrfaant consideration according to the
majority was ..

the mors or less cilose re}.atiomhip axist:!ng

_betwgen certain se¢a areas and the lande
informations which divide or surround them,

. The real question rassed in the choice of
hase-ulines i1s in effect whether certain sea
areas lying within these 1lines are sufficientiy
closely linked to the land domain to be subject
to the regime of internal waters, This ides,
which 1s at the basis of the detemnination of
the rules relating to bays, should be nberany
-applied 11; the cas g of a coast, the .‘ : 1cal

nration ol W 19 nnusual as )

Finglly, it said,

there 1S one consfdsration not to be overlooked,
the scope of which extends dbeyond purely goagr&-
'phical factorSg that of gertain econ inter

!n short while dealing with the question of delimitation
-0f territorial waters the majority gave die weightage to
the dependency of the coastal stste on 1ts coastal Waters;
i1ts special geogruphic features and 1ts pecul far sconomic

Interests,

According to Judge Heu lo, apart from the cases of
beys and islands, the belt of territorial ses should dbe

26, 1bid, Emphasis added,
2l. 1Ibid, Emphasis sdded,
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measured, in pr:tnciple, rrom the 1ine of the coast at low
tide?g Hawever he a&de& that,

Internatfonal law perm itS, in certain

sircumstances deviations from this general

rule, 23 _
dccording to him, Nomay was jwtiﬁed in asmg the method
of straight base«1ines ‘beeawe of her specisl geographical
conditions and her ccnsistan‘!_; past practice which i acquiesced

in by the. international cammunity as 8 wlwia?‘

1 inion of Jud

Advocate for a strong mternatienal 19331 systan

Judge Alvarez sa:ld,

ess 1t now happens with greater frequancy
than remerly that, on a given topic, o

ab; ©_pre v are to be n d, OF
mt t ' ‘ 3 xist present lacunae
or pppear to be opsolete gt 18 tosay,
'no ONg rcorrto the new.
£91 m g OF peoples, 25

In &1l such caseﬂ, he said,

«ss the court must develop the law of nations,

that is to say, It must remedy its s}mrtccmings
adapt exis t;l.ng principles to these new conﬁitiom
and, even if no principies exist, create
principies in conformity with such conditiem,. o8

-

i oo |/ 5 D|Sé \i

a9, Ibld.’ Pb 154, ' Rj;;:s Te ﬁ '

5. i, LT -
o G963 J '

24, 1bia,
25, Ibid., p. 146, Emphasis added,
‘26, 1bid,

| 7,436,215

p——a——— -
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He maintained that for the traditional individualistic regime
on which social 1ife had hitherto been founded, there was
being suhstitated, a regime ar interdependence, and that,

¢ 15 taking
the place ot old :lndivi&nalistic 1at, He thag, proceeded to

elaborate tho characterxatics of this new law,
To the qaeation of territorm seas in partieu!ar he
explained that

(1) Having rogard to the great variety of tha

: geographical and econamic conditions of
the State it 1s not possidble to lay down
uniform rlss, aprlicsble to all, governing
the extent oz the territorisl saa and the
way in which it 4s to be reckoned, ‘

{2) Each sStaste may therefore determine the extent
.., ©f its territorial sea and the way in which
it 18 to be reckoned, provided 1t does s0 in
8 reasonable menter, that it i3 capable of
exsrcising su;pervision over the zone in
question and of carrying out the duties imposed
by international law, that does not infringe
rights acquired by ethar States, that it does
no harm to general interests and does not
constitute an aahus de drolt,

- In fixing the dreadth of its territorial
ses, the State must indicate reasons, geographic,
gﬁgn:}:ic, ete, which provide the 3mtiﬁcat ion

refor,

cons Oquﬂatlyg the

He concluded,

(13 Norway » 1i1ke all other States « is entitled,
in accordance with the general principles or
the law of nations now in existence, fo
determine not only the bresdth of her te‘rﬁ-
torial sea, but also the memner in which 1t
18 to be reckanea.

2. nua., ». 163,
@-@ Ibidi’ P. 1590



{2) The Norwegian Decree of 1935, which delimited
the Norweglan territorisl sea, i1s not contrary
to any express provisions of international law,
Nor is it contrary to the genernrl principles of
international lew, because the delimitation 1s
reasonable, 1t doss not infringe rights acquired

" by other States, it-does no harm to generag
interests and does not constitute an abus dg
droft. 29

In an elaborate dissenting opinfon, Sir Arnold McNafr
maintained that the method of delimiting territorial waters
was an objective one, and that while the coastal State was
free to make minor adj‘mtmnts in its marﬁt.‘.ﬁab frontier when
reguired so in the mtercsts of elar:lty aad ;araetim chiects,
it was not authorzsed by mtamationa:{ law to mamlpulate its
maritime frontier in order to give ﬁtfeet to 1ts economic
and other aaeial interestsgo He strongly felf that

e _the manipnlation of the 1imits of

territorial waters for the purpose of

protecting economic and ¢ther social

interests has no justification in lawy

moreover; the approdbation of such a

practice would have a dangerous tendency

in that it would encourage stetes to

adopt a snbaective -appreciation of their

rights 1nstead conforming to a comon

mternational atandara, 31
Rajactzng the argument thet, ‘the spocial charaetar of the

Norweglan coast, the poverty and barrsnness of the land, and

@i Ibaﬁ., -p.. 1530
30. Ibid,, p. 161,
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the vital importance of fishing to the local population etc.,
constituted sufficient érou‘nds for a different method of
delimitation, he sald, | |
Norway has no mohopoli of indentations or
‘even of skerries, 4 glance at an atlaBi.
- will show that although Norway has a very
long and heavily indented coast-line, thers
are many countries in the world possessing
. areas of heavily indented coast-line, 32
A8 exsmples he cited the coast of Canada, the West Copst of
, . 93
gcotland and the West Coast of Northern Irelend,
In ghort, he felt that special geographic features .
of a region or its peculilar economic and sociasl interests

did not influence the method of dslimitation of territorial

waters,

Judge Read was also of similar view, He sald that,

It 38 unrealistic to suggest that the
Northern Coast of Norway is unigue of
exceptionsl in that it has a broken
coast-line in Bast Finmmark, or because
West Finmmark, Troms and Nordland are
bordered by a coastel archipelage, delply
indented by fjards &M swsﬁs. 34

He also cited Scotlandg, Canadas and South America as example
-of broken coast-1ines, He feared that

32, Ibid,
33. Ibid,
34, Ibid,y P. 193,
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there could be no greater danger to the

structure of international law than to

-disregard the genersl rules of positive

1aw and to base a decizion on the real or

fmaginary exceptionsl character or

uniquengss of the case under consideration, 35

Such 1s the story of the Anglo.Norweglan fisheries
case, It has been a subject of considersble controversy and
has led to many debates, discussions, and comments from
various people conversant with internationsl law and practice,
An attempt to analyse some of these 1mpartant criticisms will
be made below,

Most of the criticisms directed against the mejority
judgement in the Fisheries c¢sse was based on the following
groundss

{1) 7The geographical configuration of the

- Norweglan coast 1s by ho means %exceptional®,
The mcceptance of the straight base-line
system therefore constitutes an urwarranted
derogation from the genersl rules of Inten.
. pational law,

(12) A considerable evidence of 3tste practice
. and a formidable body of authority dismetrically
opposed to same o the pronouncements of the
majority, were practically ignored dy the

&

{241) The manipuletion of tha limits of territorial
- waters for the purposes of vague factors like
economic amd soclal interests has no justifieation
in lsw and it encourages states to adopt a
subjective appreciation of their rights instead
of conforming to & conmon internationa]l standard,




-26-

§ir Humphery waldock said that

The Court has here made same very important
pronouncements on general international law
apparently against the welght both of state
practice and juristic opinion withomt
adeguately explaining why It rejected all
the former authority or how it felt able to
present its own conclusions as rules of
international law binding upon States, 36

Commenting on the court's adoption of the rule that the belt
of vterrzwrial waters should follow the gemersl direction of |
the comst, he maintained that such a rule was adopted by
refarence to a use of straight base-11ines by a handful of
states, He -%‘%rted;

Whatever was the principle acted on by these
states, thelr practice does not go nearly as
far a8 the rule laid down by the Court, To
say thst this practice met with no objection
of principle by other states 13 a somewhat
strong statement in vlew of the clear
opposition to anything 1ike it at the 1930
Conference, quite apart from the individual
protests of some states which were before -
the Cou best, the Court appears to

§peaking about the special geographic features of a coast
28 a criterion laid down by i:he coizrt as a justification

for a departure from %‘»Ee %gémral direction of the 00&81&!
rule, he said |

The court makes the unity of the islands with
the mainland as the determining factor,,... 38

36, valdock, n, 2 p. 167, |
37« Ibid,y P. lﬂ. Emphasis in the original,
38, Ibid” Pe 145,
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On the Court!s reference to %gconomic interests® of the State

88 8 criterion for the delimitation of territorial waters, he
protested thst |

The Court did not here explain in what way
gconomic interests evidenced by long usage
operate as ¥criterion' or the relstion of
this criterion to the “general direction of
the coast rule®, 39

And that

These criteria, which are for ths most part
subjective constitute only the vaguest kind
of legsl yardstick for measuﬁng the validity
of claims, 40

Referring to the Court's emphasis that the delimitation of
sea areas could not be depﬁnﬁsnt merely on the will of the
coastal State and that 1ts validity was d@enﬁent on
international law, he— argaedy |

«eoe DY erecting subieetiva factors into primary
tests of cleims to inland waters, the court has
materially strengthened the *am,' of the coastsl
state 28 an element In the law and correspondingly
weakened the 'will' of other states as & check
upon Its claims, 41 .

He assgerted that

The principle that a unilrteral claim poine
beyond generally accepted practice doos not
make law for other states without their .
coneurrence is a fundemental constitutional
principle without which any formulation of
maritime lew i3 meeningless, Without this
principle the freedom of the ssas would be
at the mercy of national asmbition or
exclusiveness, 42

b1d., p. 1.
Tb1d,, p. 169,
Ibid., p. 170.
1b1d,



He was afraid,

The judgement in the &nglmﬁorwegian fisheries
case permits a ccnsi&erable expansion of inland
waters under the %general direction of the coast!
rule., And every expansion of inland waters has
the necessary consegquence of pushing the limit

of territorial waters farther put into areas
hitherto Tegarded as high seas, In some cases

the consequences may be to oust foreign fishermen
from waters in which they have fished regularly
for centuries and in other cases ,,, t0 Jeopardize
existing rights of innocent passage through inland
channelsa, 43 _ _

" He said that,

swe the futures claims to injland waters within the
fseneral direction of the coast! principle are
presumably, not to be regarded as u%}atar%%
extensions of caastal waters impinging on the
prescriptive rights of other states on the high
seas, but rether as clams having prior agreament
of other states, Certamly, when some reversal of
the movement from mare clausum to mare liberum i1s
9)ready evident, 1t IS particulsarly necessary that
the consensusal basis of maritime rights shoald not
be unduly weakened. 44

s:xmilarly, contending thst *4f the mrt't referema to
gwgraphie reautias meant the treatment of fringe as part

of the mamiand was nazcessary in éraer to enable a base-line
systan on the mrwegim ;pattem to be gﬂtahuaheﬁ',
Pi‘emr:{ee argued,

+ne this wgs probably correct in fact - though

of conrse, the reliance on geographic features
presupposed and assumed that the employment of
guch a system already congtituted & valid method
of delimiting territorial waters where those
features existed, 1In short, the existence of

* 'Skujaargaar&' may jwtity the use of the

44, Tbid, Emphasis in the orfginal,
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straight base-une systen in & given case if
such a-system 1Is & valid one in principle of
indented coastis; but it is not a M__ga_l___
why such a system 1s valid, 45

some au_thors pointed out that the jndganent was not a
precedent agld hady therefore, no leg&uy binding effeét
except between the partiles thans«elves; Thus, accordihg to
B.H.N Johnson, o |

In the strict sense the judganent is not g
procedent, This is so fer the formal reason
that international law does not regognise the
principle of Stare decisis end Art 59 of the
Court!s gtatute expressly provides that *the
decisions of the Court has no ‘bmding force
‘except betwean the partles and in respect of
that psrticular case®, 4

He suggested that,

The judgement is also. mt 4. precedent in the
strict sense for the reason that the Court went
out of 1ts way to stress the exceptional
feature of the case; even to the extent of
making those exceptiona) festures one of the
‘basis of 1ts declsion, 47

~ Colambos al&o felt that,

vas DO exaggerated importance sheum be given to
the court®s findings, It cannot be held that it
created a precedent since it dealt with a unique
geographical configsuration of a cosst which - as
the Court repeatedly said - was ®exceptional®, 48

46, Gereld Fitzmsurice, 'The Lew and Procednre of the
International Court of Justice, 1951-54; Polnts of

Substantive Law « I% British earbogk of JInternational
Law, Vvol, 31 (1954), P. 393,

;a.ﬁ.H zohman, ﬁrhe &nglo-ﬁomegian ?nmerisl Case%
iationsl 2 omparatl w_guarterly (london),

47, Ibid,, p. 180.

48, €. John Colombos, 1.
‘ (Lzmﬁaa, 196?3, edn,
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stich are the criticisms that are directed agatnst the
mejority view, But were thess criticisms really justiffed®?
In the following péges we shilf discuss various factors that
go into the process of '#;gc:!sbien making, and assess the
_vai.idity of these criticisms, | |

| | Judge ﬂeaé; in his dissenting opinion said that thers
conld be no greater danger to the structure of internstionsl
lew then to disregard the “general rules of positive 1@2?
It s submitted, however, thst circumstances do arise whan
the nposftive law® becames iﬁadequat'e end insufficient to
cope with them effectively. It is precisecly at this point
when law can no longer bde regarded as e *command of the
soverelign% that the courts tread into the field of jndichi
law making -althmxéh they would never admit doing so,
Pactors 11ke equelity, equity, good faith etc,, are fundemental
concepts of jugisprudenée, which are very often invoked by
the courts in arriving at any conclusfon, Coupled with
these, are factors like social interests, morality, publie
policy ete,, 'wm-ch play s vital role 4n the process of
decision making, The positivist approach of following the
ngirict letter of the law® is no iohgerfacéeptable or
practieam;a;' Law has been mm:eetly ’deser:tbaé by Roscoe
Pound as "gocial engincering®, Decisfon mak:mg process
involves merely & balancmg of ®interests® of the parties,

49, See 1.C.J, Beports, n. 5, p, 193,
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In this process, a variety of factors ars called into play.
‘The need for the application of these factors 18 too obvious
to demand any elsborate explanation, On the other hand, the
non.application of these factors makes the judgement
éanparat‘ivgly weak, The éni problem for a 3ur§st is to
ensure, interpretation end application of legal rules on
the basis of an intelligent understending of the social facts
~to which it 1s to be applied, The Internstional Court of
| Justice, as well as the municipal courts of many countries,
are rightly proceeding in this dfrection,

™o gre living in a wholly new world, a newer world
than ery ef our conflicting 1deologtes has sufficiently
apprecistedy a world in which politics, strategy, econamics,
sclence and techmology, and not least the range and intensity
of human aspirations, have been transformed within onr
1lifetimes; a world in which change st an aver accelerating
- rate has dbecome the statusuqmifo In this new world man must
refind his true Wtionfl Sbviously lew in such a changing
society cannot rematin static, ‘

The soecalled traditfonal internatfonal law, 28
Professor Anand rightly points out, is nothing but an
instrument developed by and for the benefit of the rich
industrial, and powerful states of Western Eﬁrope and the

- (London, 1969), D. 3.
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United Statas?a This law mt. only pemitted dixcrimimtion
against the non-westem ge@p}.es, bat sauetirmd their
: exl?laitation and subjagatimfs It is this lew ~ law af the
.colonial and ﬁnperialist age « wh!eh 1s being quastionsd
taday?a In the sowcalled "positive lsw® 1s hidden the element
of power and the elenent of interest, which serves the
interest of prospercus m_tacmfs It 18 this law that 1:
Bhaﬂging. o

In the ahaenea of an mternatioml legislaturs or
other efrieient means of peaceful change in internationsl
low, any gantnzbat;entto this effsct by the ,In;ernatmm
Court of _Jmtmé -—- the prineipsl judicial crrga:i of the
United Nat::ans =~ 18 obviously welcame, Whan the cmrt in
- the Fisheries case accepted the stra:ght base-1ine method |
of delimitstion end rejected the "cosst-1ine® rule and the
| ten-mile rule, it dﬁd 80 precisely because 1t could contemplate
~that these rules could no longer be acceptable in the »even;
. changing world an‘d{ tkegaby:.ﬁgﬁs a vgiueble contribution to
- the development of mtarnhti;:rm law, ‘i!hem 13 1ittle doubt
that the s«-trgngtheﬂing of 1&3?#&10:1&1 légal order is_ in the
interakts-_ of tiae whole world, aivimly ?e eMt confront

o2 %g’efn;fa’ﬁf
63, 1Ibid., D. 44,

56, m1a,
§6.  B,V.A. 'ﬂeun
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‘the moral challengs of te-mcrm with the intellectual
baggage of Yes teré‘ay’?ﬁ And the action of international law
is no more the prerogatzve of western Chris tian Clvilised
Pawem, but the camon task of the world cazmanity?

for the ch

The Fisheries case has made anether snbstantial
céntribntmn_go the development of international law in thtt
1t axposed the inadequacy of. the existing international law
of the sea, That the oceans are an enormous source of

wealth enough to satisfy mip‘fg ptgdz_péeg! .’7‘“&.’ for thousands

of years %o come has been revesled by science and technology
only recently, Aalresdy the technél«ogy now used for fishing

hes enommously incressed the iatg of fish cateh, uést of

the coastal natmm depend upon fish which cosﬁt,.i_tuta. ) majgr

© part of their feod supply; end it hardly needs to be emphasised
that Science and technology is progressing st a very rapid
rate, The economy of many countries of the world depends

to a large extent on exports of fish and: fish products,
Aquaculture or science relating to fém:mg of the sea has
progressed in many parts of the world,

56, C.¥.. :enks,
Ps s

67, B,P, Anand, WTyranny* of the Preedm-of-theegeas Doctrine®,
.. 4n the forthcoming 1ssue of Jr , . : . {Delhd),
VOL 12, Ro, 30 N
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011, ges ami petrolenm are other very important

minerals extracted from the ses, From an almost negligible

amount two decéd& dgo,- off-shore darilling has resulted in

an incresse of ofl and gas to about one-sixth of tha totsl

10

world production in 1964, IXIO 42 = gellon barrels plus sbout
51@21@3 cubic feat af natural gasfs

| | mhassadar Arv:lé Pardo of Malta, giving a survey of

| the mineral resources availeble from the sea~bed befors the

ﬁrst Committes of the United Nations General assembly iIn

59
Augmt 3967 guated figures which are certainly staggering:

ua

o
ﬁc)
(@
f&)

)

43 binion tons of Aluminium equivalent to
reserves for 20, 000 years at the 1960 world
rate of consumption as compared to the known

" land reserves for 100 years,

388 billion toms of manganese eqaivalent to
reserves for 400,000 years as compared to
known land reserves of on‘ly 100 years,

7+9 dillion tons of copper e quivalent to
reserves for 6,000 years as compared to
only 40 years for land, _

Nearly one billion tcné of Zirconiun equivalent
to reserves for 100, 000 years as ccnnpared to
100 years on land, ,

14,7 billion tons of nickel equivalent to
reserves for 150,000 years as compared to
100 years on land, \

5.2 billion tons of cobalt aqa vireat to
reserves for 200,000 ysars as cemparad to
z.imd reserves for 40 years only,

68, ?Bul M@ Fye"
CL1£E8, NoJu, 1968), Do

59. Quoted in full.in W, Friednan,

and Marlne Resonrces®,
,.th _Sess (Englewood

{ New York, 395715 P. 21,



(g) Ttn‘ae-quarters éf a8 biliion tens of mlibdsm
‘equivalent to reserves for 30,000 years &8
canpareﬂ to 560 years on land,

In additiaa, the Pacific Ocean nodules contain
207 billion tons of fron, nearly 10 billion
tors titanium, 25 billion tons of magnesium,
1.3 billion tons of lead, 800 billion tons of
Vansdiunm and so on.
ait?mugh Sea has always ctfered its abun&ant reﬁourcel
to the mankingd, 1t is only :egz:&ﬂt.l;f that man has begun to
percelve its true potéz:t;ia‘lfo 48 Professor Anand rzghtiy
mi:s out, | ,
Attracted by the pmsyects of gettmg vast
 raesources right at their door step, it is
only natural that most of the coasta) states
are interested in protecting 1t, Tven 1f
they are unable to exploit these rasources
immediately, they do not want to lose an
.opportunity of exploiting them in the future
when they might have the financial resources

- and technological capebility to extract
them, 61

It 15 high time, that there emerges a Dew 1sw governing
the ocesns, The old and traditiei;al concepts are to a large
extent now mtdated,. Most of the old rules, such as the
* freedom of the sea doetrzna' or the three=mile mle of
territorial waters, weres ﬂesignad to suit the interests of
the big maritime Powers, The soecalled 'fmamﬂ of the sess
- wWas always in%er;ifeted _hy the tec}malagien}.y advanced angd
powerful mﬂi%ary states as giving them a right to threaten

60, See anand, h, 57,
61, 1Ibid,
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smalleYr States or to svbjucate and colonize -other peoples,

The freedom af high seas has bzen tramfamed today into a
3
licence to over;{sh and pollute, Koboay can stzrﬂ. be unaware

~ of the dangers of enntinuing la ssez-faim on the h:lgn seas.
and o system 'ahich permits such ,gmva ineqaal:!tiesf‘ Lcuis
Henkin points out, o |

The Law of the Sea #s changing and will probably _
change faster in the yesrs shead, JIncreasing
uses reguire increased regulation, The rights

of the coastal state need to be clarified, The
continental shelf must have an end, Campetition
in rishing ought to be regulated and fish :
conserved, freedom of scientific research
reasserted, military uses controlled,  Mlost
inportant, perhaps, there 15 a wealth of ,
treasure in the Sea for future generations, and
decisions have to be made that will determine
how these resources will be explotfied, for

whose bonefit, with what consequences for
individugls and nations, 65 ‘ -

MOSt of the natfons have already ISsued proclamations
claiming wider territorisl waters, Thus compared to 13 states
which claimed 12 miles territoriel waters in 1960, 52 states
now claim 12 miles territoriaz waterzé and gmthei* 11 states
claim between 18 miles and 200 miles, At least 10 LAtin
american states have extended their maritime zone to 200

63, Ibid, |
64, PFor a detailed analysis, 1bid,

65, Louis Henkin, ®Changing Lew for the Changing s«aaﬂ,
. 4n @ullion, n, 58, pp. 95-98,

66, g@uoted in Anand, n, 57,
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m.!lasfv In 1970, Canada axtended its 'juris diction to 100?
miles and- tertmed 1t a8 ﬁpol_lution froe® zona, Several Asian;
African States have extended their fisherfes zone ranging
from 20 to m miles and mast'br them favour an exclusive
econcmic zone m the sre'a--»bed for excz.nsive :exploitgticn of
i1ts mineral r@pugces? & group of 13 Latin mnerieah stﬁat&
bordering on the Carribean Sea (plus (.myana and Bl Sahador)
- held a meeting in July 1972 at Santo Doringo and declared »
| teﬁﬂtaﬂal Sea of 12 miles 'pius an 'ecormgi& zone to &
| ;mt:im'am di'stanée' of 200 miles wh&ch tﬁey eaned as “"patrimonial
séa:'.'fg That 1n short, exflains the changing law for the
changing seas, |

In this changing world, we are likely to be confronted
with more and more new problems, The problem of archipelagos
18 such a pi‘abl;m; ﬁﬁ.rdly .aﬁy attention was pnid to this
prodlen during the last two conferences on the law of the
sea, The only pmmncanent of anthority on tMa subject so
rar has been the judgement of Intarnatienal caurt of Justice
a8 ¢ Bven 1f this jndgement
i3 regarded as an imtam:a of 3nd1cial 1egisiation, and not
an applieation of preg-»exastir_zg principles to the special

67, Ibid,
68, .ﬂ)iﬂ.
69, Jorge Castaneda, ‘WThe' ccncept of Patrimonial Ses 1n

International Law®, _Indian Journal of -nternat <
£ New aelhu, VOI. 12, Noy 4 L1972}y p. O3B,

-




tacts, its sigﬁiﬁcanca for the development of law cannot be

underestmateaza The prineipla of straight base-lines

following the general direction of the cﬁaﬂt must henceforth
be regarded as ha%zing acguired a prominent place in
internationsl law; accordmg to 8ir Hersch Zaauﬁerpacm,

It is probable that in the Fishories case .
the refusal of the Court t¢ reco 8 the
velidity of the widely accepted rules
relating to base-line ... Sprang up from

the conviction, articulate or othomwise, of
the unsatisfactory nature of these mxes in
modern conditions, in particular in relation
to the geographfcal and sconcmic circumstances
of the sftuation with which 1t was confronted
and which involved the very livelihood of a
fishing population threatened by foreign
canpetition amed with modern and sfficient
Gqﬂi}lﬂ@n’tg 72 :

Commenting on the “realfties® namely, the special geographic
configuration, pecullar ecmic intereats and the dependency
of the loeal papulat ion on coaatal waters, he sald,

such raantzes are not, in law Irrelevant,

For the full appreeiatma of these realities

constitutes the landmark of reasonableness «

or the continued reasonsbleness « of the

role, 73

Manley 0, Hudson asserteds

70,

7.

72, H, Lauteryacht,

78 :ma. ,pm
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"rhe Judgement of the Court, suppos red by a
- £irm majority, takes high plece in the
amlals af international juruyrudeme. "

many of the contusfons which domibated the

consdderation of the topic at the conferencs

held at the Hague in that year, ?@
The Law relating to coastal srchipelago having been enumerated,
1t 1s now possible to look into the State practice of cosstal
archipelagos relating to the daumitatzoa of their territorial

waters,

Norways [Nomway, the typical example of a coastal
archipelago, 6dopts a straight base line method for the
delimitation of its territorisl waters, This method is sometimes

known a8 the ®Nomiegian System® or the asmdimﬂ;g System™,
The main features of this systan are the fo.um:mgg

{a) A continuous line of straight baaalinen b 7]
drawn all along the cosst, The outermost
- points of the coastal archi;:elago, including
drying rocks, are used az base-points,

{b) There are no maximum 1engtm for such
baselines, Tach of tham is dependent upon
the geographical configuration of the
coastline,

(ec) !‘he baSe-iines fol‘}.m the general dirsction

{d) There is no connexion between the length of the
- baselines and the breadth of the marginal Ses, -

74, Man:.ey 0, ﬁuason, «m Thirtieth Year of the World courta,
" dmeriéan Ji of International Law, Vol, 46 (1962},

76, EBvensen, n, 1, P, 6.



{e) The waters inside the baselines are considersd
interna)l waters, Thus, ths waters of fjords
- bays and the weters between and i{nside the
:slands islets and rocks of the wkajaergasrd®

______

) i‘he outer 1imits of the marginsl Sea are drawn
-~ . outside ard parallel to such daselines st ths
- distance of :four nautical miles,
- The Royal Dacrees of i2 Juy 1935 and 18 July 1962
fixed the base points in the shove manner, The Decrae of
- 1935 was held to be walid under -.{ntemational law by the
: I‘nt_e*mét:;onaz Court of Jmtice as we have seen, by its
Jndgenent rendaréd on 18 Decamber 1951,

Jgelands Icalan& m also adapteﬁ ‘the method 02’
straight baselines, By its Fisheries Regulation of 19 March
1962, 1t has used this method and has enclosed waters of its
zoastal archipelagos, 1slands and rocks within those 1inesza :
Reference may 8lso be made to the recent Icelandic extension
of its fisheries zone to ﬁfty naut ical mnas to be effective
from ) aeptanhar 39?24., Both Faderal Regu’blic of Gemany and
United Kiagdmz have pwtested against this extemzan and have
referred the matter to the Internationsl court of Justice for
adjudication, It 18 sigaiticanﬁt to note ,that, while indlcating
certain inter.‘lm measures of protection, the conrt expre3sly
said, - | |

It is also nocesgary to bear in mitid the

exceptional dependence of the Icelandic

- nation upon coastal fisheries for its
l3ivelihood and economic development, 77

768, Ibid,.
: ?‘-?l\.k See I.C.J. ﬁem 19?2, ordar of 17 August 19?2, P. 16,
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a:emgr& . Dermgrk is a party to the North Sea Fisherics»
Gﬁnv&ﬂtﬁoﬁ ai’. 1882 *which provides for a ten mfle maximum for
baselines drawn across the mouth of bays and fjords, Demmark
thus appldes straight baﬁenlins method for delimitation and
presez'ﬂ)es 2 temm:le maximm limits for ,such 11::9338

ﬁm meden also a;pplies the stra!ght bas e—l:!.ne
systen for the delimitaticn of its territorisl waters, It
provides for a fcu:—-mile 1imit o:f marginsl sess and considers
the waters enciosed as fntefnal watarszgi

Einlands It also applies the sf;raight base«l4ine systen,

The Finnish Act of 18 August 1956 and a Presidential Beem

of the ssme date provides for s maximum iength of bala-lmu
of ®twice the breadth of the marginul. sSeas *?0 This corresponds

to eight nauticsl miles since the bresdth of Finland's marginal

geas 13 four miles,

| ¥ agas;a'vggv s By an' ﬁnacme-nt in 1948, it has adopted
the straight -bsso«liné method drswn elong the outer fringe
of ;these archipelsgos, The belt ',or margim:_t-’seaé is six
nautical mﬂasfx' | | . |
~ By a Royal Decree of 2B May 3.9@; islands
and arch:tpelagos are made part of the outer cosstline of 3and1

78. Svensem, n, Ly b. 296,
79. 1bid,, P, 296,

80, Ivsd, =

81, Ibid,
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- &rabls by drawing straight baso-unes,_ The maximum length of
each base-1ines 1s twelve nautéeal miles, The enciosed waters
. | | - _
‘are treated as fnternal waters,
m_‘_z ?gypt by a Bayaz Decres of 1951 provides for
ératmg straight haae-lmes for its cwtal archipeiago and

8
considers the: watam snclosaa as interml uters.g

Cuba '  : The. Cutan Cays (string of mlgn@, 1s1ets anﬂ
| raefs } are regardeﬁ a8 the outer caastline and straight hase-
1ines are drawn from the same. The maters enclosed are treated

84 ,
&8 mtermi watars, o : SR .

fhus we £ind -that most of the ceatal archipehgu of
the worla cémider their eoaatil uiands 88 ohe compos 1te unit
and dm their base-?.mes from the sama, aﬂaptxng the straight
basevime systcz: or denmitatien. Indasd, the straight base-
l1ine mathod of ﬁclmttatiaﬁ has already become an acee:pted rle
of international law. )

However there are a Lem cowntrxas, anltralia, Japan,
the United Kingdom, United States and UIsR, -which adept’ :
dirferent aystm of delimitation and are staum:h opponents of
treating amhipelagns as a distinct entity, These are ' ~ . - .~
fndustrially sdvanced end ¥big maritime powers®, Thefr
eeammm do not dapexm on the 's,qaa aime, nor do their local

82, Ibid,
83, mia,
84, Ibla,



populations ent 2rely' depend on their coastn:l waters fér thelr
1ivelihood, These nations advocate a narrc territorisl-
watei'-iixﬁ:lt for it suits the“ir own interests, They can with
the help of their advanced t@mlog explore farther arcas
of the sea. Gbviousiy, for thfes'e advanced nations, the
develomment of gny law which curbs their ‘pmer, is urwelcome,
But the principles pronounced . * in the gnglo-Norwegian
Fishertes case are of binding legal character, Althongh
criticised by these big maritime nations, the 3&&3@&:& doa
not lose its lagal signlficance. AS Max Sorensen rightly

pointed ont,

what had previously been a controversm
issue of internatfonsl lew was now decided..., 85

The correctness of this statement is further evidenced
by the generalisation and eloboration of this pronouncement
in article 4 of the 1058 Converition on the Territorial Sea,
Verzijl rightly pointed out that the principle adopted in
regerd to’Norvway must now be held alse to epply to such
grchi}?elagos as 1ie around the cnaSt of Irelami, Bennark.
gweden, Finlend, Yugoslavia and Cubac. o

It may not be out of place to mention a few words
about the Article 4, para 1, of the Geneva conventien on
the Territorial Sea and cantigtzens Zone, It pfevides, &

85 Max Soreman, *The Territorial 8ea of Archipelagon*
in yardis Juris gentd Liber amicorum, o ancoiu

86, .J.H.m Verzin, znter tiona _Lew in Historicel.
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In locealities whers the coastline 18 deeply

indented and cut into, or if there i3 a

fringe of islands along the coast in its

4mmediate vicinity, the method of straight

base l1ines joining appropriate points may de

employed in drawing the baseline from which

the breadth of the terrﬁ:orial Sea 18

measured,
The st-miight base-1ine Vmathod can “ adopteﬂ in cases whers
| the coest is deeply indented and cut Into or where 1t contains
coastal aréhipeiagas. The article thus prescribes straight
base-1ines SoLely , a),_ressons, Does this mean
that every instance of freqaent 1zﬁentstiom, however minor
they be, caus for the adoption of a straight base.lines
s:vstmft Frofessors Me bougal and Barke suggest,

If physical featurss are to be elevated to

such decisive Importance, It ought to be for .

some clearly stated purpose which permits .

appraisal ofacladm In tems of specific criteris

m&zeating adherence to that parpose, 87

The geographical factor s included &8 a criterion in
the Convention prxmarny because of the practical difficultiss
involved in following the sinucpities of a cosst desply
indented, It is sn%m&tteﬁ that this geographical justification

However, the

must be coupla& with geon

Convention merely mantil«om in articla 4, para 4, that,

¥here tha method of straight base-lines 1s
appliceble under the provisions of para 1,

account may be taken, in determmining particular
baselines, of economlc interests.peculiar to

the reglion concerned, the rsality and importance
of which are claarly evidenced dy a long usage, 88

87, e "Pougal and Burke, Public Order of th
1 (Heﬂ Haven, Conn,, 1962) p. 408,

88, Article 4, pam 4 of the cczivam’:ién on Territorial Ses
and Contiguous Zone,
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1t 38 felt that an express provision prescribing for econcmic
justi_f‘icétion would ha»ve.iéean _éreferable, for economic
1ntei"es.ts and ,expeetai:iens underlie claims to = straight
ba&e-;aii::ef ;sys-tavf?' 48 | .righi‘;ly 'ﬁoinﬁed out by Professors

Mc muga;' and Burke, |

If the 1958 provision 18 generally regarded
as mthoritataweﬁaas it 15 1ikely to be, It
4§88 unfortunate that major economic differences
will have to be discussed in temms of specious
.~ arguments about the general direction of the
coast and about the supposed relationship of
certain waters to adjoining land masses, 4nd
4t 13 entirely possible that claims with no
substantial basis in local need, and funde
mentally destructive of a wider community.
interest will be sanctioned because of wholly
‘rrelevant geographic conditions, 90-

89, See Mc Dougal and Bﬁrka; n, 87, p. 409,
90, 1Ibid, | |



CHAPTER IV

MID-OCEAN ARCHIPELAGOS



The legal status of mid-ocean vor outlying archipelagos
is much more complex., They claim to delimit their territorisl
waters from the ocutermost points of the outer most island of
their archipelagos, It is asserted on the other hand, that
an island in an archipelago does not differ from any oOther
island and that each should have Its own belt of territorial
_sea% The Philliipines and Indonesla and FijJi I(which joinsd
them in 19?1) vehamently argue for tbe aceeptancé of the
warchipelago concept® namely, tb treat all the islsnds as
one single unit and draw the belt of their waters from the
outermost points of the outermost $slends, Such a ‘clgim is
principally based on the preservation of thefr economic,
p.olit dcal, sécurity and other social interssts, The chiet
objection against suqh a cladm 1s that 1t converts pé‘rts of
high seas into territorial waters, —'fhe problen i1s further
complicated iIn the absence of any accepted rule of law on
{:hé subject, The Gensva Convention of 1958 ‘doe‘a'v not contain |
any provision relating to mid.ocean archipelagos, The |
International Law Commiss ion was prevented from stating sn
opinion in this matter not only because of disagreement on
the dreadth of the territorial sea, but also because of lack




-4z

of technicel information on the s&b:ecﬁ?

It 1s submitted, that the Angl: NG
‘easaa ji:ﬁgement d@es thmw ssme ught on the snbject although Max
sorensen feels otherwise, whﬂe. maintaining that the Fisheories

judgement resclved the problem of coastal archipelagos, Serensen

said that, - : ,

«es the gengraphical criteria on which 1t reldied
for recognising that a systan of straight base-
1ines could be applied were such that outlying
archipelagos could hardly have been contmplated.
The condftion for instance that a base-line "must .
not departw to any appreciable extent from the
general direction of the coast does not seen
directly applicable to a group of 1slands at
sa'ne d!stanee from a main comst, 4 ,

1t 1s dﬁfﬂcuzt ta aceept such a line of argument,

Though the opzniom expressed by the Court in this respect

erroneous to asswme that the p;-mei_pies th_ere laid -dam_ wers
devold of ﬁnpértance for the -dg‘.iimitat‘ion of the territorial
waters of other coastal _afrchipsiagcs or of ontlying (mid-Ocesn)
arc?upelagosf The Court's re:}act;on of the British contention
regarding thg strict coastline rule ®requiring the coastline
to be _fouc?eﬁ in all 1ts simonsities®, and the further

2, GA®, Session 11, yr. 1956, Supplement No, 9 (4/3159), p.17.
'3, International Court of Justice Reports, 1951,
4, Max soransm "rha Territorial Sea of %rchipelagml, in

yaris Jur ‘ n; Liber amicorum J, _Francoi:
(Leydan, 1959)! P 3]80 :

§, Jens Evensen, Certain Legal Aspects concerning the
Dsumitatmn of the Territorisl Waters of Archipelagos %
Unite tions COz;ference on the Law of the




enphatic statement that the so-called “arcs of circles method®
asdvocated by the United Kingam was "not obugatory by mm.
were obvwnsly also appmeable to outz.ymg arch:lpelagos.
Likemse, the *vprincipla that tha belt of territorial waters
- must fallow the genersl directzon of the coast® makes it
possible to fix certain criteria valid for delimitation of
any territorial aea": 8o also the cri_teria latd down .;by the
gourt for the delimitétion of territorial waters, namely, the
Speeia‘l geographic featureé-, the peculiar economic interests
and the dependency of thg iocal popuiation on the coastal |
waters, are eqlzélly ap.pncablé to the outlying archipal-agoa;
Thns the Court said that =

A state must be anaﬁad the latitude necessary

in order to be able to adapt 1ts delimitation

to practica}. needs and local reguirements, 9
The Gourt repanteﬁly stressed the "gcagraphic realiuaaﬂ of
the region, This fact, coupled with the above statanent,
shoxs the Importanee and the significanca of this Judganant
even in respect of outlying archiyelagos. |

With this background in mind, We msy now proceed to
analyse the.'eiain‘zs and counter«claims 'raz..atmg to the
mid-ocean archipelagos, The Fhillipines, ‘Indonesis and the
F154 islands are the three principal mma?ocgan archipelagos,

6, Ibia,

9. Ibid, |

8., Ibid., p. 300,

9. 1.C.J. Beports, n. 3, p, 138,
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vociferously argaing for the acceptance of the "archipelago
concept® and treat their gsza‘nas as onhe single unit, Although
 supported by the developing countries, they face the bitterest
opposition from industrially developed maritime Powers
yartienlariy Australla, Japan,v Netherlands, United Kingdoan, |
United States end the UssR, It may, therefors, be fnteresting
té treat the claims 'aaﬂ the counter«claims separately, |

It 13 an archnmlage consisting ot
‘more than ’?, 000 mlamis of which only abant 800 are xnhabiteam
Its ;_az;ﬁ area is some 115,600 Sqe mﬁaa}.l The rast are rocks
or besutiful corel formations that bresk the surface of the
aeaﬁfe . A8 an is'zém; State, with oniy ‘,two' isiands (Mindanso | _

- and Luzon) containing '1énd'as mach as' 76 'mﬁ.es fran the éoat,la
the sea hes always played a ma;or role :{n the life of the
peeple:.-m Phillipines 1s & maritime country, and to-edny thers
are fourteen domestic and thirty seven international shipping
1ines serving the country, moving between the more than sixty
active inter-island ports in vess;eias, %ranging in size fram

16. Onofre D, gorpusg Th .

| pines (Engzemod cufrs,
R :ﬁii' }, pot

“also alden Cutshall.
Jands (Princeton, N,J,, 1964)y p.8,

11, See Corpug, .n.*m, . 3
13, i,

14. Joseph W, Dellapenna, "rhe Philupiaes Territoﬁal Water
-Claim in International Lew#®, Jou of

Develoments VoL I Ho. 1 UBTO T
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outrigper canoe to ships of 5,09?3 tons displacenent? These
inter- is'};ind ports are the cultursl, economic and political
foc! of the local areas they Semfs Consisting of & fairly
large population, this aévelbymg country obviously looks -
forward to the oceans for iis economic and other needs -
asz&écially when science angd technoiﬁgy 2s ’reve'aimg the
existence of enowmous wealth in the sens, o '

The . Phillipines claim relating to territorisl waters
ﬁrst came to tha attention of other govermmnts of the world
_“ar‘&a» 3 addressed to the International Law
* Ccommission in 1955 and 1956, In the first note verbaile from
the permanentx Delegation of the Phillipines to the United
lfafzt?ns; @teﬁ_‘? March 1986, the policy of the Phillipine

Government was sumnarised as below;

thmugh not

&1}, waters around; between and connecting
aiffsrent 1slands belonging to the Phillipine
archipelago, irrespactive of their width or
dimension, are necesgary asppurtenances of its
land territory, forming an integral part of
the national or inland waters, subject to the
exclusive sovereignty of the Phi}.liptnes. All
other water areas embraced within the lines
described in the treaty of Paris of 10 December
1898, ths Treaty concluded at washington, D.C.,
_!between the United States angd spain on 7 November
1800, the agreement between the United States
and United Kingdom of 2 January 1930, and the
Convention of 6 July 1932 between the United
States and Great Britain, as reproduced in . .
Section 6 of the Commomvealth Act No, 4003 and

17. - Ibia,
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article 2 of maritime territorial waters of

the Phillipines for the purposes of protection of
its fishing rights, conservation of 1ts fishing
resources, enforcement of its revenue and antie
smuggling laws, defence and security, and
protection of such other interests as the
Philippines may deem vital to its national
welfare and security, without prejudice to the
exercise by friendly forelign vessels of the
right of innocent passage over these waters,

All natural deposits or occurrences of petroleum
or natural gas in publie and/or private lands
within the territorial waters or on the
continental Shelf, or its analogue in an
archipelago, seaward from the shores of the
Phillipines which are not within the terrie
tories of other countries belong inalienably
and imprescriptbly to the Phillipines, subject
to the right of innocent passsge of ships of
friendly foreign states over those waters, 18

Relterating the above statement, the Phillipines

Goverrment in a second note verbale to the United Nations dated
20 January 1966 added, |

In view of the foregoing consideration ,,.
the Fhillipine Govermment agsumes that high
Seas cannot exist within the waters comprised
by the territorial limits of the Phillipines
as set down in the international treaties
referred to above, 19

It was further stressed that,

In case of archipelagos or territories composed

of many 1slands 1like the Phillipines, which has
many bodies of water enclosed within the group

of 1slands, the State would find the continuity
of jurisdiction within 1ts own territory disrupted,
1f certain bodies of water located between the
‘4slands composing its territory were declared or
considered as high seas, 20

<

16)' Pe 379

18 R, Seésion 10, yr 1958, Supplement No, 84
* %1&70@ ’ | ’
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Such a claim covers vast aress of w;atern Pacific and of the
gouth Chine 8 sa;_ The largest body of water claimed as internal

waters s the Sulu Sea with an sres of about 86,000 square

21

milesy However,' the freeﬁem"afvinmcent'passage_m been
82 '

express!.y gramed thmugh these waters

Puring the debate in the sixth committes of the General

Asgembly at iIts elevent‘x 5838 inn, the Phin ipines delogatc
Telentino amlained that,

‘_T:?'te territorial sSes s subject to the sovereignty
of the Coastal State, to the exclusion of other
States « which other states can have rights therein
only by way of exception, provided sither in
internationsl law or in treaties and conventions, 23

Advancing reasons for his country's terrltorm water

clams during the 2958 Ctmference on the Law of the Sea, the

Phillipines dezegate, Arreglado argued, that 11: 1:

PR the generally recognised prineiﬂe that
compact outlying archipelagos should be treated

as a whole, the waters lying between dndwithin .
the 1slands, 1slets and rocks of such archipelagos
being ccmidered as internal waters and that such
srchipelago should be surrounded by a single belt
of territorisl Sea, 24

Maintaining that these principles were justified by the
theory of historic waters, as in the case of historic boys,
he contendea that | o B

2l.

Jorge R Qaquia, "erritorial Waters of arehipela gos W,
1p3 nternational Law enrm, vol, 1 (1962). p.MS.

See' GAOR, n, 380 _

see UN, Bec. Ho A/Conf 13/19, Vol. 1, ‘3 December 195?,
P. 218,

U.N, Conference on the Law of the Ses, officia) Records,

Vol, 4y Pe 7
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' States consisting of archipelagos such as the
Phillipines were entitied to the same meansure
of trentment and justice as that accorded to
states with heavily indented eoaatunes. 25
Referr;{ng to the deﬁmttxoa of an arcthelaga m the
' _Encycl@paaﬁa Britannica 8¢ an H&sland-smdded Soa® and in
Dictionaire de 1*Acade’mic P‘ramazs«e aa “ne' stendue de mer
Parsende entrecoupee- d' iles® (& Btrotch of Sea studded and
dfvided up by slands h ha sa‘m ‘
. These definitions fully dore out his mntention
that the sea areas linking the islands and
islets of the Phillipine archipelage wers
sincle entity and as much a part of th
archipelago as the islands themselves, 26
He then explained that the perimeter of the Phinipmes group
, comisted of a continuous chain of islands and 1slet cf varying
sizes and that straight base 1ines could be dra‘wn\‘betUeen

g@pmpriate mter mlanﬁs without enetmpassmg um'&asonably

large manses of wa%er, the largest water mass enclosed
being the Sulu Sea, He further explained that underneath the
waters surrounding the ciaain was a shelf forming a continuous
submarine platform which was nowhers more than 100 fathoms
below surrace? Thus, 8ll the sea areas within the chain
were surrounded and enclosed on all sides by the land damain
of the Phillipines, He then argued that

26, Ibid. . Bmphasis added,
o7. Ibid,

‘v
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every princirlie laid down by the International
Court of Jwstice in :ts Judgements or 1B Decenber
1961 in the AnglosNo
applicable to the wat rs yotween the :mlands of
the Fhillipines arc ielagzz. Although no hard
~ and fast rales could be 1aid down for the
delimitation of the territorial ﬂaters of
_ _:mtlying arempelagas there were ru o8 which

1 1 ph, an' ": observed, ?E'
‘Every Stats, he rleaded should have the freedom to
deternine Its land and ses limits in complete security, or
else it would iée at the mercy of the play of internstioml
fer:cas?- He feared that the unity of Fhillipines would be
destroyed and that it would 1ose its independencew if thore
wore strotehes of sea hotween 1ts 1slands controlled by other
atatel?gg | o
in a statement before the second H.B, Conferenice on
the Lew of Sea at Geneva on 25 March 1960, Genator Tolentino
explained that the ‘principal reasons for the extension of
sovereignty of State over its territorial ssa are
(1) The security of the State |

{2) The furthering of 1ts commercisl, riscul
. and politicel mterests and .

(3) The exclusive enjoyment of the products of
the Sea close to 1ts shores for the welfare
‘et fts people, 31 -

M|, Ibig, é:mphas;iﬁ added,

29, Ibid,- |

30, Ibid,

31. quoted in Coguis, n, 21, P. 146,



He suggested that,

+ss The territorial ses is not a mere juristic
concepts it 13 vitally linked with the political
and economlc security of the coastal state, The
question of the breadth of the territorial sea is,
therefore, as to cach coastsl state, inseparably
connected with the question of selfoyreservatmn
or sarvival, 32 . : :

K S»im,ﬂ;ar_ viw was ‘expressea by the Phﬂliziinaﬂ delegate
in the Comnittee on the Peaceful Uses of the Sea-Bed and the
Ocean Floor Beyond: the Limits of National Jurzsd:lation
( ;hereinafter referred to as SGahed‘ Committee), Senator
Tolentino took the stand that the ﬁme when the three mile
14mit had been universally aprlied was past and diversity was
now the rule, He argueds |

Each state set 1imits of its soverelgnty and
Jurfsdiction over the waters adjacent to its

‘shores for reasons of securlty, economics,

history, geography or dbecause af other

- consideraetions, That was a reality which

could not be ignored and which the international
regime would have to take into account If 1t wes
to command universal accepiance, 34

He explained that, -
Phillipines 1n no way advocated adoption
of a permissive rule glving free reoin to

the unilateral initistive af states. It
' didthowever gmand that wi o

32 ma.

33, See U.N, Doc, ﬂo a/ac, 138/83-55, 22 March 1971, p. 125,
34, 1Ibiq, |

36, ' Ibid, Tmphssis added,
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Therefore, he pointed cut, the Fhillipines Govermment

censidered the waters between 1ts islands ss & part of the
archipelaga and that 1t was v:!tal not only to its economic 1ife
but also to its security, Apart from these considerations, he
cla!megsthat thllipmss possgessed a historic title to these
waters,

His tc s The nistoric claims -
of the Phinipmes archipelago was best explainad b;r Ssnator
Tolentino dm'ing the Second coat‘erﬂma on the Law ¢f the Sea

37
in 1960,, For over three eentuti@,, as 1s wen«knowa, the

Phillipines Islands maam a colony of Spain, After the

Spanish.American war, jwt befere the clcse of the nineteenth
can'cury, the Phillipim was ceded hy spain to the United
States under the Treaty of Paris of 1898, Article 1II of

“that Treaty described the territory being ceded not only by
" the phrase ‘mrchipeiaga known as thc Phil‘lzpinev Islands»

but also ?by metes and bounds mﬂieating the latitudes ang |
1ongitudes or the per.tmetr:e. boundary of the said terrztory;@
Three decades later, on 2 Jamary 1930, & treaty was sighed,
in sﬁasmagton n,;c,, between the United 3tates and the United
Kingdom ’-cance'i‘nmg the hcun&ary‘ batw’eaxi Phillipines and North

Borneo, With reference to the Fhillipines archipelago, the

36, Ibid,

37. 8See Coguls, n, 21, p, 147,

38, 8ee sgmtor z'olentinbis statmént beforae the 1960
, anrerence on the Law of the Sea, Quoted In
- 1bid,: ‘
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phrase "the territory over which the present Goverrment of
the Phillipines Islands exercises J-arisdictiom was usSed,
The Govermment of Philiipines was t'hqaﬁ & mere agency of the

. United states, which exercised sovereignty over sll the

- territory, both land and Sea included within the boundery
“lim:tf. set forth in the Treaty of Paris of 1898;39 Legislation |
applicable to the waters of the Seam was pramlgsted in the
Phillipines with the expre‘ss' approval o':f,_t'he 'ﬁgmericazji _
Governors Geneéai, the represerBative of U.38, Sovereignty
over the mlupmw. ‘ L : ,

The Tydings-Mc Dafffe Act or 1933, which provmea
for the .m&epend_enea of the Phﬂlipmes, required the
azzpmvai of the Ceasf{;'ztut lor, which the Phxllipines wonld
adopt by the President of the United States. A constitution
80 adopted, approved and signed by Pres fdent Roosevelt,
gescribed in its very first article the territory of the
Phillipines, When the Unfted States withdrew all her
authority and sovereignty over this territory on 4 July
1946, the Republic of Phﬂlipmes suceeadad in the exgrcila
of such sevcreignt;y and Jﬁrisdictien over the same tam':ttary. |
When the Fillipino pecple ratified their constitution in a
Plebiscite, they knew it contained the description and |
&elimitatian of this terr:tory over whieh they would exercise
scvereignty upen acquiring independanee?a 3uch 1s the

29, Ibid,
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historic title upon which the Phillipines bases its claim
88 one of the gmunds for the acceptance of the archipelago
concept, and drawing of bsse-lines from the outermost pofnts
of its outermost iélénds They thus claim the Phnlip:me |
Islands as one Single geelogic; gaégmphic and histeric |
nnit. '

rhe, In nesvzan T rritorial VWater claﬁmsg simﬂar claims

for the recognition of the “archipelago conceptﬂ have besn

- advanced by Indonesia, It 1S s camplex archipelago consisting
| of more than 13,000 1slands including five major islands,
nemely Sumatre, Java, Borneo, Celebes and New Guinea,
.S_trateglca;ly, hei- pas:'-t;_ian 43 .- important as a bridge _
between the.&? fan and Australian cégtineﬁts with the Pacific
Ocean on 1ts east and the Indian Ocesn on its weat.dl The
Malacca Strait ang the's'cm;h' China Sea Separates 1t fran
Asfa while the Sulu Sea Separates It fram the Phillipines,
The comercial and meritime importsnce of this area 1s
enhanced by the many lines of world communication which
pass through these rsatersfz | "

Indonesia 1s regarded a3 a remainder of A2 ohce
continuous area which was broken up by the movements of.
the sea and the earth -crusi:a Geologically, therefore, 1t

41.
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is a single complex unit,

" The Indonesian claim to wide territorial waters
‘received much attention on 13 Decenber 1957, when the
Indonesian Goverrment 1ssued a declaration expressing its
intention to include all v&ateré,l surrounding, between and

 connécting the 1slands consﬁ’tatiﬁg the Indonesian State as

internal waters, and claimed & twelveemile wide territorfal
water belt, - This intention ng given practical shape by
4ct No, 4 of 18 February 1960, ~ The 1957 declaration gave
the following ressons for such an intentions

The geographical composition of Indonesis

as an archipelago consisting of thousands

of 1slands has its own particular charace

teristics for the purposes of territorial

unity, and in order to protect the resaurees

of Indanesia, all 1slands and the seas in .

between must be regarded as one total unit, 46
However, the ﬂeclaratian expressly guaranteed the freedcm of
- innocent pasaaga. |

This declaration evoked much eomments and criticisms
rrom other states, Thelr reactions can be divided into three
catageries, First, ‘those «countries which bitterly criticised
the Indonesian declaration a8 being contrary to international
law, They were Australis, France, Japan, Netherlsnds, New

 Zeslsnd, United Kingdom and United States, These nations

44, Ibi4,, p. 170,

45, Tbta, |

46, quoted in fhid,, p. 173,
47, Do1d, |

48, 1Ibid,, p., 174.
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. &are big maritime Pcwars an& their interests were dlrectly

.~ affected by such 8 &eclaratzen. Secondly, thers was s
great major.ityi of sta:gs chh ‘41d not react in aay way,
and wera thus cither indifferent or tacitly‘b appwvad, or
psrhaps disappraved, ‘the zadanesian c:lfzaum?9 Pinally, there
wers a few States, 1ike. Rnssia, which tmequivoeal}.y ravonred

- the Indonas 1an claims and comideraﬁ them as fully 'ln

' acecrdnnce with the rules of mternatiemi lawfe

It was during the 19& Confersnce on the Law of the
Sea that the Indonesian deiegata Subardao alaborated the
‘Indonesian claims ‘He said that

The tradz%mnal method of measuring the
territorisl sea from the low.water mark was
based on the assumpiion that the coastal state
possessed 8 1and territory forming part of &
continent, "In the case of archipelagos, such
a systen could not be applied without harmrﬁl
effects, An archipelago being essentfally a
‘body of water studded with Islands rather

- than 1sYands with water round them, the
delimitation of its VCerriterial sea had to
be approached from a gquite different angle,
In the opinion of the Indonesian gawrment
an archipelago should be regarded as a sin
unit, the water between and ground the mlands
forming an intagral whole with the land
territory. 61

He thon a:rplainea that in the case of this complex
:rchipelaga, censisting of mere than 13,000 181&:16.3, apart
from the éiﬁ'iculty in exercising jur:sézcticn, thers was

§0. 1Ibid,

61, UN canfereace on the Law of the 3Ses,
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the problem of ‘communication which was extremely impo.rtantfz
He added that if each of Indonesia’s component islands were
to have its:owntérritorial séa,— the exercise of effactive
control would become extremely dii‘ricult, more SO in the
event of outbreak of aay‘.h@s t111t iasfa Purther the usie of
' modern means of destructioh 1n the interjacent waters, would
‘have disastrous effect on the local ‘population and on the.
1iving resources of the maritime -.area-s. concernaﬂf‘

In case of an 'outbreak-ei’ domestie hostillities the
- ;’préblan is indeod very serious, If the intervening waters
are treated as high seas, the usual traffic regulations
have to be fbucﬁ.ed; 331@1’9 auffigient' help c¢can be rushed
to the troubled spots, serious damage might take rlace,
Further, the poé:sihility of help and encouragement to the
insurgents by a ih,ir;d gtate cannot be ruled out, For, it
is easier to fsupply amms and other necessary amunitions
through the high sess, In the Interests of security,
| therefore, such waters must be treated as territoriel waters,

Btrasaing their economic interasts,, Njotowljono, the
Indonesian delegate to the Committee on ‘the Peaceful Uses of
the Ses«bed and the Ocean Floor Beyond the Limits of Nationsl
Juris dietzon, asgerted in 1871

eee the islands of which there wers more t“han

13,000 and the intervening waters formed a
single unit, PFor the Indonesian people and

52, Ibia,
- 53, 1Ibi4,
54, Ibid,
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governmeat that was : §
It was also an economic necesszty ror
from the sea that framtime Manerial, the
inhabitants of the Iadoaes ian :!slama had
drawn sustenance,. 55

, He emphesised that the archipelago concept had &
_poutical significance too; for the integrity of its 1and,
8ea and alr space was essential for ‘the country's survivazfs
He assured, however, that Indonesia " d1d not wish to interfers
with the freedom of navigation, essential for international
tradé.v It guaranteed the freedom of fnnoeent passage'whicﬁ
d1d not endanger national Security, public order, national
interests, peace and the _1atést ‘hézard « the well being oi’
the coastal patpulat;ica w.i_’zo 'v;ére being threatened by pollution
caused by gccidehts at sea? 43 Kusmaatmmaja,, the Indonesian
delegate to Sub.committee - I of the Sea-Bed Comittee sald,

In arguing the need to allow warships to pass -
unimpeded through strafts forming part of the
territorial waters of another state, some
delegations had suggested that sueh passage
wou'.!.d not endanger the security of the coastal
states, His delegation disagresed, The
interests of the coastal State could onmly be
fully protected fram the harmful effects of
the passage of forelgn warships 1f, in eddition
to an assurance of good intention of the
gaseing warships, an sbsolute gusrantee could
e given that there would be no accidential
encounters with other warships of an anfriendly
- nature, or accidental discharge of weaponsj
given the potential of modern vweapons of mass

56, U,N, ’Boc. A/AG. 138/3R. 55, 92 }larch 1871 p. 132,
- Empnasis addeﬂ.

Ibsd,
5?:_.. ia,
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destruction, such encounters or accidents would
have disastrous comaquences for the coastal
state and its population, His delegstion 4id
not consider that such a guarantee could be
given, 1t therefore took the view that pmssage
of warships through straits forming part of the
~ territorial sea of a State should be subjJect to
. regulation by that State, The purpose would not
be to prevent passage but rathsr to make sure

- ‘that %t would not bBe harmful to the coastal state
. and Its populatien. 88

4

’fhatz was the reasson why  Indonesia conld not accept ﬂcorridots

59
of freevpassage" through the territomal Setl,

Reitamting the Indonessan claims, Sharif, the

Indouﬁzan delegate to the FPirst camnittee of the Genersl
: assmbly, aaid at its mentyufifth sessmn;

?r@m time Immemorial, the 1nhabitants of

the Indonesian archipeiago, 1ike the people

-of any 1slands or island groups, regard the :
seas surrounding our $slsnds as part and ¢
parcel of our natiaml, ure and a m&-gwen
source-of llvzng. 113 : :
‘ tﬁe 301 of

h“ "— ceasta' | ""
He emphas ised th"t N

wheni mdustry and mining are mak!ng progress
on land 1% is only natnml that the people
start looking beyond their horizon snd extend
thelr explorations to the area of the adjecent
waterﬁ and the subsoil nzxderlying the seaa. 61

U,N, Doc, 4/AC m/sc«.:;/sn;. 16, 6 august 1971, p. 200.

‘Ibld, . |
U.N, Doc. a/c. 1/1”9’.3.785, 4 December 1970, p. 3.

‘Emphaszs aﬁded.
Ibidai PP 4"50
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Maintaining that Indonesia finds 1tself exactly in a similar
‘situation as that of_Philiipines,'ha'strongly advocated ths
warchipelago concept™ as a necess m} for reasons of economie,
ecological, defencs, seeuritygvnational hnity; territorial
integrity and in the appliéétién‘or the {nherent sovereign
rights of cosstal Statess

The Fiii Clasms; F1j1 18 the third archipelago country,
which joined Indonesia ‘and Phillipines in 1971 in advancing
the archipelago claims, This group of islands situated in
the Pacirié between 15? - 155 20' 8, Lat, and 178 W, Long, =
17?“3. Long,, contains some 250 1slands and isletaga It 18 a
small mid-ocean arch:pelago and i3 not strategically as
1’mportant as the Phillipines and Indonesian,

Mc Loughlin observer from Fij4 said in the Sea«bed
Committee that one of its difffeulties in trying to develop
a viable local fishing industry was, that its vessels had to
compete with foreign owned fleets which were using the ses
within the Fij1 archipelago for largeescale fishing and
were employing highly developed technology and ldng 11ne
teehniques§4 He pointed out that petroleum exploration
concessions had been granted oﬁer a total of 15,000 square

miles of off-shore areas while applications were under

62, Ibid,s p. 6,
64, U,N, Doc, 4/AC,138/3R,62, 26 July 1971, P. 10,



consideration for a further 13,000 square mfles, and

spplications were being invited for an additional 6,000
~ square miles, The people of Fiji, he sald,

were in consequence desply aware of the
importance to them of their merine enviromment
and of the necessity for control over the
resources of their archipelagic waters and

of the ses-bed and sub-surface of the sea

bed in the wvicinity of the archipslago, 66

He emphasised that

The position of Piji as a mid~Gcean archipelago
was not unique; there were many other small

- nations and smerging territorfies with roughly

similar geographic features, Fiji, however,

was more dependent than most countries on the
deyelomment of her marine enviromment for her
economic development, It was of importance to

such countries, and of vital concern to F1ji,

to control the development of their marine
enviroment in order to ensure that such
development was in their best interssts and
to prevent any form of depredation ér pollution
that might endanger that enviromment or deplete
its resources, 67

after discussing some of the attempts made in the past to

evolve a sstisfactory rule governing the delimitation of

territorial waters of the mid-ocean archipelagos, he observeds

eee the concept of treating the 1slands comprising
an archipelago as & unit had been accepted, dbut
there had been no agreement on the permissible

distance between each 1sland on the circum-
ferameo 68 '

65,

66,

67,

/ﬁs

Ibid,
1hia,

Ibta, -
Ibid,s Ps 12.
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Invoking the authority of the judgement of the Internationsl
Court of Justice in the Anglo-Norwegdan Fisheries case he
argueds ' |

fhe principles utnisea by the COul‘t should not
be confined only to cosstal archipelagos, but '
were equally applicable to mid-ocean archipelagos,
For example, the condfition that & base-line must

- not depart to any appreclable extent from the
general direction of the coast was equally

- applicable to mid-ocean archipslagos -ﬂ‘ it was
recognised that it was merely a method of
expressing the requirement for an intrinsic
relationship hetween a8 1ine of natural features

- and the land to which those features formed a-
barrier, 1In that case the essence of the mids

- ocean archipelago was that such a relationship
existed between the features themselwves, so
thuat the situation was nnalogous to that of a
eomplex coast cf a continental cotmtry. 6

while maintaining that Fij:l cons idered Waters enclosed 28
territarzal waters sub:act to the right of innocent passage
he argued that - |

The interwts ef archipezagwic state could be
 satisfied without undue harmm to other states, if
1t was accepted that the enclosure of waters by
archipelagic base-.lines did not have the effect

of depriving other states of - their right of
immocent passage, That right should however,
in his delegations view, be subject to the
regulations of the archi;pelagic State with
respect to police, custums, gquarantine and
control of pollution, and sh@uld not involve
any derogation from the exclusive right of
that state with respect to the exploration anmd

- exploitation of the natural resources of the waters
80 enclosed and of the subjacent seas-bed and

, the sSubesoil thereof, 70

smﬁar argtmanta were aﬁvance& by Nandan, the
delegate from F1j1 before ths g eaes-bed Committee in 1972,

69, Ibid,, FP. 13-14;
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‘ chmnentiag on the Fishe rig caSe, he aﬂded,

«ss Lthe Court had determined the criteﬁa to ’be
applied in testing the validity of delimitations
‘withrterritorial limits of waters previously
- considered to have formed part of the high seas,
It mul& appear from that ;}ndgemcnt that the
- 3slands mu:,.-s: aa arehipelago must be 3 inked
. a» A8 _geoeraphical entity or as_an intrins '
’GR ) .‘l' 7l ' ' '

Ea felt that -
the interests of archipelagzc states could be .
sceommodated without prejudice to those of other
states by acceptance of the view that the enclosure
of waters by archipelagic baselines did not have
the effect of depriving other states of thelir,
right of (innocent) passage through those waters,
If the rules applied by the Intermational Court of
Justice for drawing strajght baselines were valid
for oceanic archipelagos, the rules applicadls to
the closure of coastal waters formerly considered
to be part of the high sSces were likewise eqguslly
applicable to the closure of oceanic waters which
had had the szme status, 72 .
It is clear, therefors that F1jf also advocates acceptance of
' the warchipelago concept® primarily for economic, politicsl
and security eonsideratiom while strongly emphasising the
dependence af its loenl populatmn on the coastal waters, |
| Apart from the F1j1, Indonesia end the Phillipines,
there is a ayecond group of mid-bcg{an archipelagos which are
fnsular dependencies of sovereign states, They ares
i, Zhe Fae‘rérea; By an Anglo~Danish agreement of
22 April 1966, it is treated 88 a unit delimiteted by & mixed

. 4 : : 73
system of straight base-lines and arcs of circles,

7i. U.N, Doe, &/&C.lﬁ/&ﬂ,?& 10 March 1972, P. 6
Emphas is added.

73. Hvensen, n, 5, p. 28,



The coastiines of the archipelago 1s heavily :naented by
fjords, bays and "éunds By .' the gpitzbergen Treaty of

9 February 3.920, the COntract:ng Parties recognised, wthe full
-and absolnte soveraigrxty of Narwayw to the archipelapo, Noiway
. has not yet 1aid ﬁmn the 1imits of the territorial waters of
Svelbard, . But It seems reasonable to assume that the Norwegian
Government consﬁei-s the a»rehipela’go as a unit and Wﬂ.l aPFly
dts straight baso~line &yatem around tha archipelagoe for such
delimitation?f' | '

According to Presidential Decrees concerning Fisheries of

2 February 1838 and of 22 ?ehr"um 1951 the Govermment of
’éazadﬂr considers this archipslago as a ﬁmi: and delimits its
teﬁitors,al waters by drawing stmxg’m basewlines betwean‘ the
nnost salfent points of the outermost fslands forming the
contour of the arcﬁﬁpe‘zéga of éa‘.tapagan% [T}me Decree of
1961, art, 2 (gara 2),] The natare of the waters enclmed 1s

<

7
not mentioned,

e k Islandss according to statements made by the
" United Kingdom in the Fisheries case, the New Zealand Govermment

has not drewn a continuous be_lt of territorial ﬁaﬁeﬁ around

£o0

74, Ibld,
76, Ibid,
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' 76
each_sgparate island thereof,

5. he B 'mm' ass Aceording to the statemenss presonted
by the United Kingdon in the F sheri it has asserted

its antherity over the caastal waters within this archipelago

mp to a distanca of three nantical mﬂes from the outer
. "ledges *7? |

,6. Eewﬁian_ Islendss It seem* that the Howgilan Islands
wers formerly considered as a whole whers the delimftation of
~ territorial waters was con(_éernédz.., Thus by s Neutrality |
Proclamstion of 16 May 1854, the ¥King of the Hawaffan Islands®
proclaimed.that‘ "Our neutrality 15-»1:0'1»9 respectedg,;, ta»‘the
full extent of our jarisdictiam,' and further proclaimed that
this included “all the channels passing between and dividing
'said islands from 1sland to 1sisnd®, Similarly, in a
Kefﬁtranty Proclamation of 29 May 1877, {t was provided that
no host 1le acts could be cmitted withx_n the Kingdom including |
11 ts parts, harbours, bays, gulfs, skerries and 1slands
of the Seas cut Off by lines drawn from one hesdland to
another, However, it seems clear that the present practice
of the govermment of United States 1s not to draw a continuous
belt of territorial seas around the archipelsgo, hﬁt to glive
each fsland 1ts own belt of territorial seas around the

guét%d in 1b1d,’
77. Evensen, n, 5, p, 288,
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a'rcmise}.age, 80 88 to léa-ve stretches of high seas in the

" middle of the numerous chamels and waterways separating the

_isiands of this archmeiage’fs | |
The ‘reasons advanced by the mid-ocean nrehipehgo for

extensive territarial water <¢laims on the wis of thé

'ﬂarch:pelago z:@ncept* may be summed up as fouala:

| {;1) For the preservation of their territaﬁal
: and natfonsl integrity;

{2) For the axehange of local travel and
S cmmunieatzem within & single polit ical antit?;

(3) Far the security of the State;

- {4) For mrthering their cmsreial., fiscal
and politiecal mterests;

{5) For effective and adequate yrctection in
‘ - -case of an outbreak of hostilities iIncluding
domestic hostilities, in any of their component
- 1slands; ,

{6) For the exclusive enjoyment of the products
0of the sea close to their shores for the
welfare of their peoples

{7) Tor the economic interests of their States
and in particular, the preservation of the
interests of thair loecal population which
depend on these coastal waters for their
livelihood, and who are incapable of
-competing with foreign fishermen with

- -modern equipments of advanced technologyy

{8} For the effective implementation of thetr
.. police, customs and guarantine regulations;

{(8) For the vprctectzf-oxi of their marine envirorment,
The terrzécriai Sea 13 not a mere juristic concept,
1t 13 vitally 1linked with the poutical, economic, and
%.security interests of the Qtate, 'i‘he qmestion of territoriaz

78, Ibid., p. 299,
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sea is, therefore, 1nseparab1y connected with the question

| of self preservaetion and snrvival of each coastal State?g

1t on by B1g 1 ritmé- Py
The ma}or oppas :ﬂzion ta the "archipel&go ooncept* has

cane ﬁ*em the big maritima Pmers, 11ke Australia, Great Britain,
France, Japan, Hetherlmds and anted Statas,. 'l’he:lr objections.
are primarny based on the gmumis that these delimitations ares
contrary to the aceepteﬂ primiples of :lntermtional law, The
Phnnpinw claim to e:tens ve wggers has not been oppasad so
strongzy as the Indomsian clam. This is only to be axpected
ter Indonesia has relatzwly more stmtegie importance, by
virtue of its gaagraphic locatioa, as one e:r the Iargast
waterways in the world.

in sepamt;a protest notes in 1958, Australla, Prance,
Great Bﬂtain, Japan, ﬁetheﬂanda, New Zealand and the United
_ gtates declared that they could not recognise the validfty of
what uonlé amount to ._ Indoneszan séwrezgnty not only over s
vast expanse of high seas, Including the Java Sea, but over
the corresponding air space as well, | They emphasised that
the Indonesfan claim was not in aceordance with the recognised
principles of internstionsl lew,
_ Racjectmg the validity of vt"hg Iaﬁéne&im claim, the
British Foreign Office issued the following statement on

"?9‘.—\ ‘Sea Semtar Telentina*s statement bei’ore the Second
© UN Conference on the Law of the Sea at (efisva on
23 March 1960. Quoted in Coqula, n, 21, p, 146,

80, See Dellapenns, B, 14, D. §3.
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16 Decanhar 3;95'3:

H,M, Goverrment see no rsason to abandon their

long standing policy of upholding the freedom of

the sess, 1In our view the waters dotween many of

the Indonesian islands have always constituted and
- do constitute, part of the high seas, 81

The ﬁﬁi*te-d States protest note also emphasised that

any action to put the Indonesian declaration of 1957 into
effect would be in serfous conflict with the x:rmcipie of

82

n'e edom of seas.

It is important to note that the big maritime powérs

oOppose &ll exténs fons ':oi’ territorial vwa%ars;. 48 & Japanese

'representatave 48 reported to hive saids

'S80 far as the breadth of the territorial sea
is concerned, the only law which has been
observed long enough in the internstional
soclety and supported by a sudbstantial number
of countries is’the three-mile rules, No other
rule other than three-mile rule hss dean
established, whether in respect of continent,
48land or a group of is}.anﬁs 83

Therefore, he asserted:

«ss JEPAN cannot recognise any unilatersl

¢laim to territorial seas the extent of

which exceeds three miles, until or unless

this particular claim is in due course -
recognised by the society of nations as a

newly established part of :!ntermtional law, B4

Discounting the need for the acce;st’&nce of the

narchipelago concept®, a British representative said that

8l

82,
. 831

84,

See Ko ., 4npts Contemporary drchives, i«8 March 1968,

P. 1004 T ' R

Ipia,

See Hisahiko ekazak:x in "Ccrments on Territorial v&atera
of Archipelagos®, Phillipine Interna -ional}. I

Vol, 1 (1962), y. 3 '

Ibida-
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~ Britain was 1t$e;11'..=an arcthélago but mai_ntginiad that each
izidividuai 15139& had its own territorial ﬁaters He sailds
We do not accept the extension of the baseline
D e o e hon ore vary
R0t conaider that Ehe xistenee of falengs
et eaein The vaters 1n batmeen. BE
| . The United States opposition rests mainly on the
| | {1) The ‘chme,l-mﬁe 1imit is the only established rule
of international law, Therefc:a every externsion of :thie
territorial sea 1s an encroachment on the high sees,

- £{2) The 1958 Geneva Conyention provided that comstal
States may exerciss jurisdiction beyond the 1imits to the
territordal sea over the resources of the continental shelf,
They preﬂded that such ;,i-ﬁris’diction may be exercised also
for such purposes as ‘euS.tams, ;im‘igi"ét:wn, sanitation contéoz
and for thé ;prewentioa of smuggling, Within the contemplation
of these conventions, thers fs ample authority for States to
exercise the jurisdiction néeessafy to pz-iatecf thes resources
of fts continentel shelf and police its control areas, ”‘

- (3) Extension of nationsl control over areas of high
sees would creato risks from which ecnaeqnancas harmful to
navigation will follow, This would facrease the hazards of
navigatioa ‘and difficulties of piloting of vessels,

© (4) There I3 1n sll possidility harssgment for
merchant sli_ipp;tng' on aceoant of altered and lengthened

86, See navid P, Aiers, ibid., 1. .1'?0,
,88 See Carl B, Klein, 1bid,, PP. 170-4,
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shipping routes, besides creatmg :Emport payment problems etc,
for these states, ' '

(6} ‘Perritorial sea extensions threaten to restrict
the freedom of -civn fiights and may affect defens ive military
operations, . |
The United States slso suggested that broad territorial waters
would mean addftional financial burdens on these natfons 1n
' the effective administration and patrol of the enlarged sreas,
Further, a broader territorial ses would carry with it the .
additiénai'mrden of financing the establishment and maintenance
of navigationsl aids raquired by mtarnaticnal conventions and

cus tamsé?

Changing Law | mat

We have already mentioned|the so-called “traditional
international law " is undergoing a rapid change and the 1-8?-1
-of the sea 15 fast changmga Indesd, the authcrity and
contined usefulness of the freedom of the sea doctrine can
be safeguarded only if it is interprat-ed. in the 1-1gh_t of
changing circumstances and é.ctea upon on f;he basis of
reasonablenassés |

The principle controversy relstss to the questian of

87. il -
88, See Ch, III, pp. 29 ff, |
89, R.P, Anand, "The Tyranny of the Preedom of the Sea

Doctrme" in the forthcoming issue of Internstional
studdies, V‘al, 13 No, 3 {(July 1973).
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passage throu gh the a-rch:!peiagic waters, Whereas the Maritime
Powers vahemantly argoe for ahsomtely !rree passagaﬂ, tha
archipelagic states ars bitterly opposed te anything like
the "corridors of *"raenpassage“,e through their vzatem although
they expressly guarantee the freedom e:f *inmcent pas sagen,
It s mportant ta note that 1n the exercisa of their right
ot vinnocent pasaageﬂ through tarritorzal maters, all suhnarim
are required to navigate on the surfaca and to show their naggl
This is most Objactiénab;é to the haval powers who warit the |
widest pﬁssiblé area of | high'Sea.for navigati&n.. They fear
that iIf missfnré-iauachm.g sizbmariﬁga l‘ are not pamitts&v to
hide beneath t'h'e"_ surface, much of f thelr deterrent effect
would be lost, On the other hand the coastal States: argune
that 1f these submarines as well as. pwerrul nuclear submarines
are allowed to sail beneath the ‘territorial waters, they wonld
‘pose serious threat to the security of the coastal States,
Further, since they are always prone to accidents or
explosions, they would greatly endanger the local population,
It is certainly not é welcome prcpoéition to 1ive under the
comscions possibility of total destruction and msss extinction,
Nobody would like to have an fatmi-bgmb on his door~-step
| irrespective of the étrdngest assurances of it being safe,

It is glso emphasised that merehazit ships of. ail the

90, See. far exampz.e the statement made by Rusumaatmadia
the Indonesiasn Delegate to the Sub«Committee I of
Sea=~bed Committee, n, 88,

91. article 14, para 6 of the 1958 Convention on the
' Territcrial Sea and Cantigaous zqne.
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; eountries have a great interest in thease routes and that fish
is an Mportant sourca of protein for all mankmd.z It is
submitted that law s based on a balance of economic interssts
of the cbastal State and the mternatiana}; commnity, 7The
| 1nterests of the former eanmt be ignored and must be pmtaztsﬂ.
1t 18 all the more essential aince t:h&a archipelagos fall
sw.mrely under the category of ndevelapxng nations4, and face
stief oppcs:tion’ m their devaiapmant process, ‘

4 narrow 1init of three mn@, once & convanient 1imit
for tarriterial waters, 13 no longer acceptable to a vast
2 magnr‘ity of the countries, It is st1ll being advocated by |
these few big Pmers ohvlouslvy becouse it benefits them,
They change %‘heir vigws whenever theirf interests change, it
1s perfectly understandable why United Ringdom cr United
gtates treats ﬁ;s own arch:!pelagos in a restrictive way,
giving every 1slend its own terrﬁtorial waters, These
arch:lpelé'gos Arg minor, nonevital _pa.rts; of the main gountry
and éven 8 total 10‘85 of !;hése. .iSIands would not constitute
ﬁ ciisas'ter for the whole countrj?s But the position of
Indonesia or Phillipmes or even ?:13:1 is vastly differant,
"l'heir whole state apparatus and development precarfously
depend on the unity of their islands - which unity is
fhbrmighl;‘r Sha'tte?ev& if' there are .stfetchgs r'or . high Seas
betwsen these camponent :tslandé, .Henéa they csll for wider
territorial sea and i*ejee?: the redundant three-mile rule.

92, See Feliciano in n, 83, pp. 1567, 159,

83. Syatauw, n, 41, p. 188,



it is clear t_‘hat. no consensus has evai\red for eny
particular asystem .c:_f' delimiting the territorlal waters of
these outlying archipelegic islends, But as pdinted out at
the very begimmg gr this chaptar, the pronauncanent of the
judgement 1in the dnglo-Norweglsn Fisherd
important beamng on this problem, The main po:nt underlying

case has had an

the Court's decision was 1ts emphasis on ,élase rglationahip i
between the mainland and its coastal waters, ~ The criteris
nf peculiar econamic mtarests and the iose dependence of
‘the local population on their cocastal waters are equally
spplicable to the vmidaacaé;; archi;aelagm., Furthemore, |
geographicslly and ge@l‘agi‘eeny, ‘the mig-ocean archipelagos
rank as exeei:tié,nal, These exéeptienaz. characteristies
therefors necessarily call tér a8 hew sgsfma of dﬁlixﬁitatian,
Considerations of equity and justice also demand
~ different method of delimitation of coastal Watets of these
cpuntriaax.ﬂ The latter are highly susceptible to voica!?o'efi'
and earthques;, lea‘rt_ from their 'xmiqne geogfaphze reatuw
and anda‘rdevel@m economic conditions, they are at th& mercy
of the nature, -Li-‘he people of fhese- ccunti‘_ias nm 100k towards
the ocean with the hope of em’:pensgtmg some of ':hezr natural
handicaps, Luckily for them, Science and teciﬁxoiog :haa :
revealed the enormous wealthepotentials ‘of the ses, But
unluckily for them, they are 1n the clutches of power politics,
It 4= important to consider their caSe on tha basis of equity
and Jwtice.‘ 45 Jenks rightly potnted oﬁtg



In the AngloeNorwepgian Fisheriee case, the
court mentioned as elements in its decision
certain geographical factors and economice
interests which must be regarded as equitable
rather than legsl considerstions, sueh as the
unusual configuration of the coasty the fact
that ®in these barren regions the inhabitents .
of the cosstal zone derive thelr livelihood
eSgentially fram fishing, ® and %certain
~econanic interests pecullar to a region, the
“real ity end importance of which are clearly
evidenced by a long usage®% 94

Commenting on this 1::19 of reasoning of the Court, Shabtat

Rosenns salds

ves the Court has permitted the £irst steps
to be taken towards creating s conception of
international equity not contrs le in the
sense that it is scmetimes salid . & decision
1:] at bom_ may’ b§ e éecisian cantra logems

‘The aceeptanee of the *‘aarcm_pelago concept" would mean

vesting in the coastal State of exclusive discretionary control

over access of «aliships and aircrafts through these encl_oséd

waters, Professors Mc Dougal and Burke poiat out,

The local state does not regquire complste

- freedom of decision in arder to achieve
adequate protection against undesirable:
effects introduced by foreign vessels in
the adjacent waters: controls can be made
cons iderably more selective than absolute
excluaion of all vessels for whatever reason
appeals to locsl suthoritles, 096

94,

88,

986,
9%7.

(New York, 1582
Shabtal Rosenne,
{ Leyden 1457
Mc Dougal and Burke, n, 1, PP. 413-14,.

Ibig,
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submitted that the alternative to the vesting of such s
discretion to the coastal states, 1s to introduce the concept
of £ _g_e;g;,'passa@ It Y'éﬂlii then mean véstﬁng af absolute
discretion in the naval Pcwers to mtreduea forezgn vess sls

of any kind 1n these watere, with ccmpleta fresdan or movement,
even without snrfacing and showmg the flag as required by the
1958 c:orwention. Paced- with such an a}.termtive, the former
seems to ‘hg preremble . It 23 unressonable to assuome that

why vesting of such a d‘ﬁcretion in the cosstal states would

nbcessarny mean arbitrary axclusion of any foraign vasse?.
nithout aay campening reason to do the same, AS Tegards
?:\arsh:ps., 1t has _been F1ghtly suggested that the cosstal State
ghould have zbsolute discretion to exclude them from the
intervening waters?a o -

‘80 far es fisherfes are concerned, it is pointed ont
that *Island grmxps araa» 'mt, ese - .. Necessarily. cl’mractefﬂ*e&
- by a need for us:ng f£ish as foed ‘mr do g}l these real:tstieai}.y
80 categarised have nee& in the same degrae®, "99 It is snggested,
~ therefore, - |

i TIni etion o sty o
destructive of total community values, 100
"It is éifﬁcul% to sccapt such a line of argument, Pish need
‘ nnt soz_eiy be used by the cbastal population aé'. their staple

98, Ibid., p. 415,
99, Ibid,
100, Ibid,
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food, ‘ra-;d_ay tinned and camned foodeproducts are an
mpoﬂant_ export commodity, fhgs'e devel qung atchipa‘la‘go
countries can s;nre};y nse fish for such s purpose and boost |
their econonmy, ’} In the écemié interésté# of these mtries,
therefnra, axclusive a}.l;acgtion of fishery m-’énreea is | |
recommended. | | . ‘ |

Ragarding the problen of aircram, we tem to agree
with Professors Mc¢ Dougal and Burke that
| 1t would be 11lusory ... to consider that

exclusfon of aireraft fram the air above -

 the waters of the archipelagp offered any

| su‘bstantia}. degres of security, 101 -

Therefore, a system of identification of aircraft, such as
that used hy ;he Unzted states ‘and Canada, would appear to
be a reaSQna‘bie way 6{ permitting archipelago states to meet
this pmblm}e 2 o

The problem of arcthelago countries neglected in the
past, s likely te be discussed In the farthcan:!ng conferance
on the lew of the sea at Santiago in Chile during 1974, The
most importent gquestion the conforence wiil have to decide -
is the guestion of the width of territoriel waters, The
traditional '»tli’rea-mﬂe r:i}.e is ’cuféétg&,. Claims to-dsy range
from a;mﬂes té 200 miles with additionsl fishery zones, It
Seems, mmr, that a good number of states clsim a twelves
mile territerial. water belt,a which may be accepteﬂ as &

1913 midvt Pa 4140

lo2, 1Ibid, ‘ - ,
103, See Geerge A, mmnani, science, Technology and A
: piplanacys Explolting the Hesources of the 5ea-bed
sStudy preparsd for ‘ nfttee on National Security

" Policy snd Scient 1:t ic Davela;ment of the Committee oOn
‘Forelgn Affairs, U,3, House of Representatives
{Washing‘bﬁn, Dgc.' :971), Pp. 88'89’
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compromise in the &forthcoézing Cont’ erénce,

48 regards the guestion of archipelagos, Article 37

para 1y of the draft of the Ocesn Space Treaty presented by

aArvid Pardo of Malta readss

The jurisdiction of an island state or of
an archipelago state oxtends to a belt of
ocean space adjacent to the coast of the
principal 1sland or 1slands the breadth of
which 1s 200 nsttical miles, The principal
4sland or islands shall be designated by the
State concerned and notified to the competent
organ of the International Ocesnh Space Instie
tutions, In the event-of 4isagrecment with
the designation made by the srchipelsgo state

any Contracting Party may suamit the question
to the International Barit:me court for :
ad; adication, 3.64

Such a proposal, it is submitted, 4s most unlﬁiely to be

accepted,

Jens Evensen had suggested the following propos,;%s

in his preparatory document for the 1958 Geneva Conferences

20’

3.

In case of an archipelago which belongs to

& single State and which may reasonsbly be
considered as a whole, the extent of the
territorial ses shall be measurad from the
outermost points of the outermost i1slands

and 1slets of the archipelasgo, Straight
base-lines as provided for under avt, 5

/ &rt, 4 of the Conyention I / may be applied
for such d‘elimitatmn.

'The waters situated betveen and inside tl_ze

constituent 1siands and I1slets of the
archipelago shsll be considered as internal
waters with the exceptions set forth under -

paragraph 3 of this article,

Where the waters between and inside the
islands and islets of an archipelago fom

-8 stralt, such waters cannot be closed to
.the. innocent passage of foreign shige,

104 See v x me. a/as.m/sa, 23 Aagust 1871, D, ﬁi. .
105, Evensan, n, 5, p. 392.
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In the 19074 ﬁenferenea, 8 em;:remﬁé will have to be arrsved"
at bstmeen the extreme clasms of excmsive control over
extamxva waters and the . rigiﬁ demand for 'maa passage®
through thfaae mters, 1t 18 snm:ttoﬁ that the Jens Evemen
pmpoaal 32:13.1 sms ta be zhe most reasaaabza and should be |

aeeaptaé,



CHAPTER V

GONCLUSION



More or less neglected so far, the issue relating to
archipelagos 15 1ikely to Teceive wide attention in the 1974
conference on the Law of the Sea, In vign of the oceanographic
gmportance of States l1ike Indonesia end the Fhillipines which
gre vigorously making claims for extensive territorial waters
on the basis of their ®archipelago concept® the international
comnunity no longer can afford to ignore their claims,

‘The Geneva Conventions on the Law of the Sea have proved
inadequate and have come to be geriously challenged, &S
Professor O'Connell explains; |

The Geneva system has been jeopardised becauss of

two circumstanhces which were not sufficiently

anticipated at the Confersence, namely, decolonisation

- and technological progress, In the absence of

- agreement on the extent of the territorial sea,
and of sufficient gnarantess against irresponsible
apoligtion of coastal resources, new states feel
that Geneva rules confine them in bonds which wers
contrived in the Interests of the sconomic and
strategic supremacy of the great powers, Increasingly
they have come to guestion the whole continuance,
aspeclally when they contemplate the means now
available to highly capitalised nations to exploit

- the sea and the sea«.bed, 1
It 1s hoped that o more satisfactory system will evolve out
of the third more widely represented conference on the Law of
the Sea, If these hopes are belied, snd the Conference rasults
in a stalemate, ths existing rules are likely to be honoured

i, b,P, fG*GQﬂﬂéiisv- w,egal Controls of the Sea% Round 1
(London), No, 248 {1972), p. 413, e
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more 4n breach than in ‘obs-erma.z- 4 nhew era of colonialism
may dewn on the sea-nhed. 'rem ions amoag natiom with regard
to fishing, transpért and’ exploitation or the resources of the
8ea would greatly -:lneraasa,. -In the race for the newly
‘discovered wealth, an unfair campetition will prevafl - the
rich will becane richer and the pocr win go poorer, Pollntion
and other hamrﬁs win also increase,

An importaut factor which should not be ignoreﬁ while
evolving a. 1aw ;‘or the delimitation of terr_itarial waters is
the character o? territoﬂai waters as appurtenant to the land
territory, It is the land which confers title on the coagtal
waters,. as the islands are the Nnatura}. appendagesﬂ of tha
coast which they border, the protect:[on of the territory 1s
to be _reckoned from these islanﬁs. Only that method of
delimitation should be adopted which s most favourable to the
coastal State, as explained by the Intermtianal COurt of
- Justice in the ;aharges cau?

~ The prohlem of coastal amhipelagcs has been resolved
by the majority au&ganent in that CBSQ and ‘by the incorporation
of the principles of this judganent in the 1958 &eneva
~ Convention on the Territorial Sea and contiguous Zone, The
Convention prescribes straight base-1lines on geographical

2, BE,D, Brown, “The 1973 Conference on the Law of the Seas
The Conseguences. of the Failure to agree', in Lewis M,

alaxan&er, edy T» w_of the Sea New Genevy

granc P ogaedings  of 5 Sixtn dnnupl farence
o te aw _of r-,. 3ea _Jnst tu Kingston, R,I., 1972)
P. 57 « : ) Co o

3. &ee I.c.;f. Reports 1961, ». m.
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grounds leaving states free to appiy this method of
delimitation fai' every minor mdentatiohs, It is‘ suggested
‘that article 4 of the Convention should be modified
incorporating an express provision calling upon the coastal
states to provide an economic justification as well for the
application of the straight | 'ha'sg-line systam, The system of
| stralght base-1ines has, of cours ¢,. great practical advantages.
It makes it casier to define exactly the outer limit of the
territorial 'sAea *énl a éhartg' it facilitates navigation,
inspection Iand supsrvision by authorities of the coastal
statesf , | ,

~ The prebiem of mid-0cean archipelagos is more complex,
The .stréngeat advocates of the archipelago concept and the
right to draw bese-1ines for measuring territorfsl waters from
the outermost points of the outermost islands, are Indonesia
ahd the Fhiilipines, F1ji1 joined them only in 1971, Because
of the oceanographic fmportance of Indonesia and Phillipines,
their claims have met with bitter opposition, Most of the
other mideocean archipelagos are the ‘1nsn1ar dépendenciea of
soversign states, most af which are big maritime Powers and
they are staunch opponents of the claims for wider territorial
waters, The latter are most concerned about %hoii‘ right of
navigation through large aress of water 'anclas-ad by the
grchipelagm,] ‘They would 11ke to have “fres _paﬂageﬂ thmgh

4., See the remarks of Sorensan, Vi;he éelegate'fmm bemﬂu;rk
in the United Hations Conference on the Law of the Sea,
foii 3 ﬁecorﬂs :*VO].. 3 (1958)' Pe Be
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these waters and especially through straits which would be
c}.&s ed, - On thé"qther ‘hand, the archipelage countries are
most sceptical ,aboz;t this soecalled right of “free passage®
which is not pem:{tted even under the present ;fsysten of
internationel law which, it hardly needs emphasis, s tilted - .
in favour of the big maritime Powers, However, having regard
‘to the eéor'mmié backwardnes‘s of these aréhigelago countries,
their peculiar gecgraphic features and dependency of their
locel population on the coastal waters, it may be suggested,
that these mid-oceans archipelagos should be allowed to draw
their territorisl water belt from the outermost points of. their
outermost islands, : |

It hardly needs emphas:ls that international law is
fast changings so is the law relat;ng to the saa. whatever
new rules are adopted to tackle the new problems, certain
fundamentel and overriding principles of law like equity,
justice, public pou@ cannot be ignored, AS rightly pointed
out by Jenksy _ .

‘General legal principla, Yequity* and public

policy are neither separabla noyr competing

influences, It 1s their confluence and mutual

which Saw responds 6 the chailenues of the —

;;‘:ﬁ:g&i“é?‘::&’::%ﬁé‘;dé;ﬁ% SvoTopment

o

e law, plays an *increasing part 1n the
growth of world cammunity'; §

B, C.W, Jenks,
(New York,




. M1G.0cean arch:pelagas not only possess excepticnal
gaagraphlc and. geologie features but are also at the mercy
of the nature iIn that th_ey.fare very prone to ea-rthqaakeS and
voleansc eruptions, Bes fdes these handfcaps, these countries
~have pom' eccnerﬁic conditions, ‘They naturally’ lo«ok forward to
. the ses to smend some of thetr naturel handfcaps, Equity emd
 Justice &a:em. & special 'am_ a more 1iberal -ti&eaﬁﬁénf faf‘ them,
 any rulethat sre evolved in the forthcoming conference must
take Into account all these considerations, The ever-'cﬁanging
soclety demsnds new laws and ragulatiem‘ to' cope up with the
new pmbians. We certainly cannot meet “the moral chailénge
of tomorrow with the mtenectual baggage of yesterday'

6, C.W. Jenks i!.aw in a World cf changes an agenﬁa for a
Dialague*; "in his Lew in the World Communit (mmt:n,

1957.); Pe 2e
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