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PREFACE

_During the ﬁwenty six years of the working of the
Gonst;tﬁtion of India many Significant achievements have
been made in the country, Plénned economic development
has made‘the nation self dépendent in many rQSpécts. Besides
advances in the'ecbncmic ﬁie?ds, the country has witnessed
some memorable successes in thevfieldslef science and teche
nology. However, several difficulties have arisen in Inter-
State and Union-State relations leading to tensions between the
various constituent units, In the past, these Centre-State
and Inter-State tensions have threatened the normal functioning
of the federal system and ﬁhe country appeared on the verge of
disintegration, The question that arose on such occassions
was concérning the capability and effectiveness of the mechae
nisms institﬁtional and others - for conflict resolution,

The country has sufféred heavily due to inter-State
disputes.’ To=-day, there is an imperative need to look into
the.pioblem of Inter-State ielations. The present work is a
humble attempt to study inter-State river water di sputes and
the mechan#ﬂms éVailable within our political syste§_§nd the
consti tutional framework.‘c | . - .

I am obliged to the librarians of the Libraries~of-
Jawaharlai Nehru University, Nehru Memorial Museam; Indian
Council of world Aff&irs, Indian Institute of Public Adminis-
tration and Central Secretariat for giving me all facilities
to make use of the‘matefial available with them., Special

thanks are to Mr, S.C.Tandon of Jawa harlal Nehru University
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Library who helped me by making available some important
reports and journals.\

1 cohsider it my foremost duty to record my gratitude
to Dr, salveer Arora, my teacher and supervisor, who provided
me thorough guidance in respect of the whole wérk; But for
- his able guidance andtancaurageﬁent. it would bavehbeen ai ffi-
'eult for me to complete this_study. _ |

I am thankful to Prof. C.P.Bhambhri, Chairman of the
Centre for Political Studies, School of Social Sciences,
for his aSSistance;‘

My thanks’a:evalso due to my colleagues and friends
especially Mr, S.N.Talwar, with whom I had fruitful discu-
ssions, Mrs, Chander Lekha for he: valuable suggeétions
with regard to the arrangement and preparation of the
Bibliography and Mr. M.M.Gupta who tock pains to type the

material.,

B,C.Narula ~

Centre for Political Studies,

School of Social Sciences,
‘New Pelhi , Jawaharial Nehru University,
November, 1976, New Delhi,



INTRODUCTION_

Foderalism as a system of Government involves a
certain pattern of relationships ﬁetween the regional
governments on the one hand and the Central & regional
government on the other, As the two sets of Govermnments
do not and should not work in water-tight compartments,
intér—state and Centre-state differences are inevitable,

Mr. Setalvad has rightly pointed out that the contro-
versies that arise in a federation appear to be the necessary
price we have to pay for the advantages of a federal set-up, 1
India is not an exception to this characteristic of federalism,
In so many federal countries of the world, inter-State {and
'Centreestate) disputes have become a common featuiea Water
dispates and border disputes are two frequent areas of conflict
and controveréy. The concept of co-operative federalism which
influenced the making of our constitution hag created a
machinery for achieving comiﬁy beiwéen'the various units of
the federal system.,. As will be seen later, some mechanisms
have been provided in the constitution for seétling water
disputes but no specific machinery has been set up for the
conéideration of border disputes. Along with the provisions
made in the constitution there are bodies like the Zonal |
Councils, the Naticnal Development Council and the Planning
Commission which play an important'role in resolving inter~
state disputes to a great extent and thus help in normalising
Centre-State and Inter-State relations in the Indian federal

set-up,.

1. SET&LVAD (M., C.) - Union and State Relations under the Indian
Constitution - New Eelhi, Eastern LaW




In the past, river water develcpment was comparatively
very slow and most of the exploitation was done on the basis
of self contained isolated works., For the same reason no
ma jor differences'arose between'the constituent units of
British India in this sphere, Whatever differences of
cpinion arose were not allowed to assume disproportionate

importance., The state or the province concerned did not
create much hue and cry over river waters because of the
dominating and unquestiénable.authority of the British

- Government.

Since the end of the nineteenth - century there has been
a large increase in the consumption of river waters for '
various purposés. With mcreggr less the Samé quantum of
waters availaﬁle, the competition over their aliocation and
control befween their different users was bound to rise,
more particularly after independence, Every state Govern-
ment thought in terms of getting maximum benefits for itself,
Increasdng demands of States and the limited availability of
this precious gift of nature aggravated the problem. The
whole situation assumed greater iﬁportance with the placing
of ‘water' on the State List.” Disputes arose regarding
waters of the Narmada, Krishna, Gedavéni# Ravi, Beas,
Sutlej, Indus, Cauvery, Yamuna, Periyar, Mahi, the Palar

and other major rivers of India and the work of harnessing

2, Entry 17, List II of the Seventh Schedule: "Water, that:
is to say, water supplies, irrigation and canals, draimage
& embankments, water storage and water power subject to
the provisions of entwy 56 of List I®.



their energy came to a stand still.g A majbr part of the
waters of these rivers which could irrigate vast areas pf
unirrigated dand flowed wastefully to the sea.

‘The position even to day is not very satisfactory.
Because of such a large number of disputes,the country has
failed to harness the water.fesources, these rivers carry.
Many of the states and the country as a whole have.ta pay
dearly for the pdstponement of the sclutioﬁ to these water
di sputes as development for the optimum utilisation ofriver
waters cannot be taken up until the issues involved in the
disputes are settied,4 ‘fn additioh to the economic lossesg
these inter-State river water disputes cause to country,
they have been factors responsible for mutual hatred and
distrust, For, more than once, they have led to strained
inter~State and Cenirenstate relations. The country can
ili-afford the wasteful flow of its water resources into the
sea. _ |

It is 6bvious thatvin any attempt to derive optimum
benefits from natural resources, conflicts between the ¢entre

& the states on one hand and between the states themselves on

3. The digputes over the Palar Waters rose when Tamil Nadu

. ¢complained that Karnataka has vblated the agreement of
i822 by constructing some irrigation projects on Palar,
The dispute was resolved in an inter-state meeting held
in 19%6., 1In 1961, differences rose between Gujarat and
Rajasthan over the height of the Kadana Dam to be built
on the Mahi river. Cther issues involved in the dispute

- related to the sharing of the waters and the cost of
construction of the dam at Banswar. In an inter-state
meeting an agreement was reached in January, 1966 between
the two stat es and all the issues involved in the dispute
were settled,

vol, II (Appendix 33), 1967, p.p. 126»27

4. According to Dr. K.L. Rao, the former Union Minister for
Irrigation and power,th€ -country has been suffering a loss
of B, 10 lakhs per day because of such disputes. Nav Bharat
Times, December 4, 1974,



the other. cannot be ruled out, What is required for
minimising such conflicts and enSuring smooth. fuhctioning
of the political system is the development of wmuitable mache
inery for resolving these conflicts,

The country has falled to become self-sufficient in
provid;ng food to its people on a continuing basis even
after 26 years of planned development., This unhappy state
of affairs may be attributed to a great extent to the presénce
of interestate rivalries over the utilisation and distributicn
of river waters. Thé issues involved in such disputes assumed
alarming importance in the past and have béen'even posing
serious threats to the solidarity of the country ;s these have been
viewed in isolation rather than as a part of the total water
resources available in the country., The competition 5etween
the states in this connection has been so acute that an
atmosphere of suspicion and ill feeling between the various

components has been created in the country.

Objectives and Scopes

' The present study has been conducted with the objective
of providing some insights into the whole problem of intere
state water digputes, The process of evolving some solution
to river water disputes by the state themselves and tﬁrcugh
arbitrationjhave been studied. The importance of states
being provided with sufficient natural resources {in proportion
to their needs) to enable them to achieve and maintain a
certain level of living for its people, has been.high lighted.
Machanisms provided under the Constitution and various Acts

- passed by the Parliament have been examined. A detailed



study of one of the water disputes tribunals constituted
under section-4 of the Inter-State Water Disputes Act, 1956
has been made.

Recently some progress has been achieved in the
direction of finding solutions to water disputes, thanks to
the efforts made by the Union Gove rnment.5 SGmé”disputes
have been settled but several others are still pending either
6

before water dispute tribunals  or before the Centre with

appeals from state Governments concerned for referring these

to tribunals.7

5, ‘The di spute over a large portion of the Godavari Waters
was settled out of court by agreement between the Chief
Ministers of Maharshtra Karnatake, Madhya Pradesh, Orissa
and Andhra Pradesh on December 19, 1975. The dispute
over the Ravi waters (Thein Dam) between Panjab and J & K
(January, 1976) between Assam and Manipur on the Barak
river {(December, 1975) and between Orissa and Bihar on
the Subarnarekha (January, 1976) are some of the disputes
that have been settled recently.

6. Di sputes over the Narmada waters rose between Madhya
Pradesh, Maharashtra and Gujarat. After making futile
attempts for the mutually agreable settlement, the Govern-
ment of India constituted Narmada Water disputes Tribunal
in 1969, The Tribunal is yet to give itsaard.

Di sputes among the states of Andhra Pradesh, Maharashtra
and Karnataka rose over the allocation, utilisation and
control of the Krishna waters. The Krishna Tribunal
gave its report in December, 1973, However,it has given
its final -award in May, 1976 after considering matters
sent to it for guidance and/or clarification by the
Union as well as the state governments,

Similarly the disputes over the Godavari waters between
Maharashtra, Karnataka, M.P., Orissa and Andhra Pradesh
was referred to arbitration in 1969, As agreed to by the
parties, the digspute over the Godavari waters will be
taken by the Tribunal only after giving final award over
the Krishna waters dispute,

7. The dispute between Tamil Nadu and Karnataka over the
use and distribution of the Cauvery Waters rose as back
as in 1850, After independence Kerala alsc entered the
dispute, Of the three states involved in this dispute
Tamil Nadu has been demanding the reference of the
dispute to arbitration since 1962, Kerala also in 1972,
demanded the constitution of a tribunal, But, no
tribunal has been set up by the Government of India so
far,.



In part I, the importance of the distribution of natural
resources between the states according to their néeds has been
pointed out so that each state is able to maintain an adequate
level of economic development, But natural resources are lime
ited almost every where, Every state is anxious to secure
maximum advantages for itself vhich gives rise to inter-state
conflicts. For achieving optimum utilisation of the natural
resources and for hamonising inter-State relations, some
machanisms for conflict resolution are essential.

Constitutional provisions relating to the settlement of
water disputes have also been dealt with, A brief history of
the relationship that has developed among the states regarding
river waters before and since independence hés been given,

The machanisms provided in the Government of India Act, 1935
and in the Draft Constitution of India have been studied, as
aléo the pro#isiohs made in the leéislatieni enacted 1n 1956
i.e. Inter-State water Disputes Act (No. 33 of 1956) and River
Boards Act {No. 49 of 1956), | -

Part II deals with some watér‘disputés and factors
résponsible for the considerable increase in inter-States
river water disputes. A detailed case study of the dispute
over the Krishna and the Godavari Waters has been made,

Part II1 contains a study in regard‘to the constitution,
working and decisions of the water disputes tribunals, On
these lines, a case study of the Krishna Water Dis@ute
Tribunal has been made,

Finally some conclusions arrived at on the basis of this

study have been presented, Recommendations made by wvarious
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commi ttees, seminars and coﬁmissions have also been dealt with
in this section, 'The idea of constituting a National Water
Council at the apex and the formudation of‘national water
policy have been examined: The importance of a negotiated
settlement of water disputes for the Optiﬁum utiligation of
water resources in India, has been high lighted, The proposal
for a National Water Grid has also been examined,

Sources and Research Hethodologys

In this study the content anaiysis technique, the
historical approach and case studies approach have been followed.
The content analysis approach, linked with - other kinds of data
has yielded useful insights., This £echnique has been foilowed
for the collection of material from the leading news papers
of the country which have in turn been of much use in studying
the whole process of states apming to some mutually agreeable
solution to inter-state river water disputes. The published
records of the Government of India in the Ministry’of Irrigae
tion and Agriculture and the Ministry of Home Affairs, various
constitutional documents, Reports of the Administrative Reforms
Commd ssion, the Irrigation Commission and the Raja mannar
Committee have proved useful for the study. Non-official
sources like the newspapers, journals and the books on the
subject have also been useful, Information was also collected
from the office of the Narmada Water Disputes Tribunal and
the Krishna and Godavari Water Disputes Tribunals,

In order to understand the present situation it is

necessary to trace the origin of some river wéter disputes and
therefore the historical approach has been adopted. Develop-

ments that have taken place in this field are presented, By
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making use of this method the necessity of putting an end
to all river water disputes has been highlighted by
emphasising the harm these inter-State rival-ries have
been deiné to the nation for decédes. _

 In order to ébtain a proper understanding of the consti=
tution and working of Wafer dispute tribunals. constituted
uﬁder section 4 of the Inter-State Water Disputes Act, 1956,'

the case studies spproach has been followed,



CHAPTER I

‘THE INSTITUTIONAL FRAMEWORK FOR CONFLICT RESOLUTION"

In the gresent era, more than ever before, a duty has
been cast upon'governments to»promote economic and social
welfare of their peoples, It is for this that presently

“all governments strive to attain and maintain a certain
standard of 1i§ing for their peoples,

In a federation the governments of the federating units
are alsd charged with a similar dQuty. Fox“this economic
development, natural resources are vital, 8o, what is
required in a federation igs that a reasonable regional
balance in the availability and utilisationvof resources
should be maintained., As the population and problems very
from state to state, their needs of resources also vary.

There arises therefore tﬁe,need for inter-relations
between theAStates, which result Jocassionally in differences

1and disputes betWeen_them. The limited aVailabglity of natural
resources, particulariy in a developing country llke India,
makes the whole problem a little more coﬁplicatéd, Thus,
the importance of making provisions for suitable mechanisms
for minimising such inter-State disputes and resolving them
should be emphasised.

Before making a study of river water disputes and
mechani sms for resolving them, a study of the importance of
river waters in the building of national economy, would bé
useful. .

~ Land, water and people go together.  The people cannot



10
reach the highest standard of well being, unless there is the
wisest use of land and water., This is true for most countries of
the world, and is certainly true for Indla. The economic
prosperity of India depends now more than ever on the develop-
ment of country's land and water resources. The rainfall
here is generally confined to the period of the south-east

monsoon,1

If rainfall in India occurred through out the year, the
country would not have to worry so much about water,z

India 5e1ng an'agricultural country, the development and
utilisation of river waters is of crucil importance. The
rainfal; is so0 undependable that agriculture iﬁ India even
today. continues to be a gamble with the monsoon. By making
availzble an assured supply of water for 1rrigation the
uncertainty caused by unreliable rainfall can be mitigated

and an increase in production can be effected.

India's water resources: In terms of water resources, India
can hardly be said to be in a satisfactory position, So far,
the nation has taken water as an unlimited gift of nature and
has used it without proper planning and management, The
result is the fall in food production in the absence of an
assured supply of water for irrigation. Dr. K,L., Rao has
rightly pcinted out that it is erroneously considered that

India has vast water resources.s There is no doubt that the

1. In India percent rainfall during January to May is 13
while during June %o September it is 73.7 Norottam
Shah in DAGLI (vadi Lal) ed. Natural Resources in the
Indian Economy, Bombay, vora and Company, 1971,p.19

2. DAGLI (Vadi Lal), Planning for Water, Commerce, Annual
Number, Vol. 131 (3372), 1975 p.5.

3., RAO (K.L,) - India's Water Wgalth, New Delhi. Orient
Longman, 1975 p. XVI,
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quantity of water available here is abundant, but a major
portion of the available waters cannot be put to productive
use, For example, ra;nfall in an average year in India is
125 oms, but a little more than one fifth of it is actuaily
put to use, the(rest drains into the sgea.

For example most of the Brahmputra's waters are not
utilised for irrigation'or power purpOSes. Out of about 310
Million Acre Feet of this river's waters hardly about 10 MAF
can be practically_put to use., The rest flows into the Bay
of Benéal unuiilised. Similarly the Ganga carries about 400
MAF of waters and out of it, it is possible to make use of
only about 150 MAF for irrigation purposes, There is very
little possibility-of making use of major part of the waters
of West flowing rivers of India, Only about 40 MAF of their
totai flow of 200 MAF can be put to use for irrigation and
hydel power making purposes because of. the very short distances
traversed by them in their flow to the coast and the nature
of the terrain.4

Ai)out one £ifth of the Indis . waters are available for
use to India under the 1960 agreement with Pgkistan., However,
. there is every possibility of utilising about 62 percent of the
total waters of the east flowing rivers including the - .

Mahanadi as there is a sizesble water potential in these. The
. waters of the Gau?ery;have been practically fully utilized,
As regards other rivers like thé Godavari, the Krishna, and

Narmada, preliminery studies made by the Government of India

4., Report of the Irrigation Commission, Ministry of
Irrigatian and Power, New Delhi, Vol.I, 1972 p.57
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show that the entire waters of these riverscan'be utiliéed.
Under certain févourablé'cdnditi;ns’river waters provide
a cheap source dfzpower el ther Qiréctly or through the genera-
tion of hydro-electric power. The main factors that have
gontributed to the crucial role of water power in Indié are "
their availability, their féirly eQen geographical distribution
and their overall economy. Hydropower constitutes the cheapest
source of electiicity production in the country today with the |
cost of generation ranging from 2 to 3 paise per unit compared
to a minimﬁm of § paise per‘unit'of coai based thermal power
ptoduétion.s Along with this economy in pfoduction,Other
benefits have also contributed to the rising témpo of develop-
ment of hydro pbwer resources of India, The poor quality of
coal available amd that also confined to a few reéions makes
its use very difficult and uneconomic for generation of powér.
From what has been szid, it is very clear that the
available supplies 6f river waters in India are Iimited and
1nsufficient to~meet-the increasing requirements of waters
for hydel power, irrigation, industries etc, Before indepen—
dence the states did not recognise the immense importance of
river waters, Moreover, they did not have the necessary
finances and technical knowe«how at their disposal to harnéss
them fully. The states never took serious note of the exploita-
tion of river waﬁeréfby the other co-basin states, 'Ccnsequéntly.
there were very fevw inter-state disputes over river waters,
After independencé the states began to realize the value
of river waters és-a>means of economic development. A competi-

tion started among them for the utilisation of river waters

5. RAO (KOL.)' GCpe cAtey P& 132
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which resulted in frequent diﬁferences and disputes.

But this is not a new thing for India. Under any federal
system in which the state governments possess a significant
degree of autonomy, conflicts_are likely to arise between the

Centre and the States ahd among States inter-se,

a Fpr a settlement of .such disputes, the'constitution of
india Veéts in the Supreme Court the exclusive jurisdiction to
settle such disputes {article 131(a){b){¢)). In addition to
this extra legal judicial adjudicatory machinery is provided
for by the Constitution under Article 262 for settling intere
state water disputes because the jurisdiction of the Supreme
Court or any other Court has been barred in Clause {(2) of the'
same article in this regard, |

Evolution of Institutional Arrangements:

A Military Board was responsible for conducting the
necessary work in the field of irrigation during the early days
of British Raj. The Board had a team of Military engineers to
carry out the wﬁole buginess, The Public Works Department was
set up in 1854 after the abolition of the Military Board and
then irrigation works came under the overall charge of this
department, |

Because of the great success of M#litary‘éngineers
some private entrep¥eneurs also took to the exploitation of rivers
under the®guarantee system”:provided by the Government of India.
Under this system, the Government of India guaranteed a return
of 5 percent on thé ¢apital outlay. Consequently two irrigation
companies East India Irrigation and Cannal Company and the

' Madras Irrigation Company were set up. But these did not'prove
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worthy of the task and were finally taken over byvthe Govern-
ment of India. -

In 1866, certain‘decisions were taken by the Government
of India regarding the harnessing of rivers., It was decided that
all irrigation projects sho&ld be undertékeﬁ by'state_ageneies
and they should be plannéd with a view to obtaining maximum
utilisatioﬁ of riVer‘watérs without éllowing political boundaries
to come in tﬁe way. Regarding fihanciﬁg of such irrigation
projects, it was provided that public loans should be raised
specially for this ﬁunpose.

Thus unt11v1921, the Government of Indk and ﬁhé Secretary
of State in London exercised pewérs of superintendence, direction
and control on all activities relating to irrigation through the
-Inspector-General of Irrigation andjéublic Works Secretariat at
the Centfe,, The Government of India always possessed what may
be called a common law right to use and controi,vin the public
interest, the water supplies of the country. All the major
irrigation works were under the control of the Central Government
and the irrigation works exceeding k. 10 Lakhs were to be started
with the sanction of the Secretary of State. The Goverhment of
India was resgponsible for raising loans for the sanctioned projects
and the Provincial Govermments had to pay interest which varied
from time to time, to the Government of India, However, the
provincial Governments were responsible for the actual executidn
of the irrigation works,

During those days,'conflibts between the constituent units
of British India were very few because the projects undertaken

wvere generally limited to asingle province., In case of any
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dispute between the different constituents the matter was
- either solved by mutual agreements or by the orders of the
Secretary of State.

| In 1921, irrigation became a Provincial but *reserved'
subject, The expenditure on it was not subject to the vote of
the provincial legislature. The rigid control exercised by
the Secretary of th State and the Government of India vanished
but the administration of irrigation projects was ireserved
to the‘Govérnor in Council and was, therefore, under the '
ultimate control of the Secretary of State. The provincial
gove.rnments could take up.any.project'invdlving more than
five million rupees after obtaining the prior approval of the
Secrdtary of State, Similarly, such approval was essential
when the irrigatiog~projeétsVaffeetéﬁ more than one province.6

However, the Provinciél Governments could now raise
loans for financing the irrigation projects themselves and
had‘not to éepend upon the Government of India for this. Aan
attempt was made to reach agreements between the parties'_.
befofe these disputes were referred to the Government of ;ndia
and decisions were given in an executive capacity." |
In April, 1937, the position of the Centre and Provinces

in r;gard to the control and utilisation of river waters unéerﬁ
went great changes. With the introduction of provincial autonomy
the Pfovincial Govermnments got, full powers over irrigation
works and their development. Irrigation became a transferred

subject and the Central Government was no longer concerned

6, GULHATI (N.D.), Development of Inter-State Rivers, Bombay,
Allied Publishers, 1972, p. 24
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with the development of irrigétion projects except.in cases
wﬁen there was a dispute between twé or more proéincéé.7
Item 19 of List II {Provincial List) af the Seventh Schedule
‘ to the Gavernment of India Act, 1935. readss “19. Water,
that is to say, water supplies. irrigation and canals, drainage
and embankments, ‘water storage and water'power.- |

in the Government of India Act, 1935. provisionslwere
made for resolving inter-State Water_diSputés. The question
‘of providing the most éuitable mechanism for settling such
“disputes was discussed in detail and the conclusion arrived
at waé that the jufisdiction'of the Fedefal Court should beﬁ
barred. It was decided that the disputes should be settled
by the GOVernor-General after obtaining the advice of a
special cemmission constituted for this purpose., Such a
commi ssion waé to consist of persons having speéial knowledge
and experience in irrigation, engineering, administration,
finance or laws. The Governor«General was to give his decision
after considering the report forwarded by the commission. A
sihilar commission was constituted in 1941 under the chairman-
ship of Shr# B.N. Rau to investigaté the dispute between the
Punjab and'Sind oéer theksharing of the Indus waters,
| This position continued upto 1980 Whenlthe constitution
of independent India came into force. The study of the state
‘ Aof affairs in the pre-independence era makes it clear that

the British Rulets did not observe any principles while dealing

‘7. For relevent provisions under the Government of India
Act, 1935, See Appendix <1,
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with water disputes among various components, What they
aimed at was to maintain their unchallangeable control over
the whole country. The best example of their exercisxng
their powers in their discretion is the agreement that was
entered into by the states of Madras ané.MysoreAin_IBQZ.e
Claﬁse-IV of thié agreement ptovided that in_éase of. any
dispute, the matter was to be referred to arbiiration. There
was né provision for appeal againét the decision of the
arbitrator. N

In 1914, a dispute arose Iween the two states over the
reservoir at Krishnaraja Sagér. The matter wae referred to
arbitration, The arbitrator in his award favoured the State
of Mysore, Thie award was later on ratified by the Governménﬁ
of India. But Madras made an appeal against the award {which
underlélause IV of 1891 agreement was to be final énd binding)
and the Government of India persuaded the state of Mysore to
reopen the tnlks and finally the agreement of 1924 was signed,
Regarding this égreement Berber writgs,“?he Cauvery dispute
between Mysore and Madras settled in 1925 was a dispute between
British Indié and the other was a dependable princely state
:ﬁnder the British suzerainty. The dispﬁte was not settled by
the application of law but through the.authoritative.decisicn
of the sovereign power or the British Crown.g

For a major part of time the Govermment of India had the

8., For details of this agreement entered into between Mysore
and Mzdras for sharing the Cauvery waters, see HUSSAIN
(M.Basheer), Cauvery Water Dispute, Mysore, Rao and
Raghvan, 1972. pp.l«l?.

9, BERBER (F.J.)&8Rivers in International lLaw", London,
Stevens and sons, 1959, pp.180-81
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power to pass orders on any question of water rights. However,
no principles were developed to gofern'water rights betﬁeeh

thé component parts; Theré was é wide Variation in the manner
in which similar matters were settled on differénﬁ rivé:s
becéuse eacﬁ case was decided on its own merité.- In general,
the Provinces enjoying a superior pelitical status got-a better
‘deal than the princely States, What prevailed in each case
was the discretion of the Rulers,

Damodlar Vallév Cotgoratiah. The formation of Damodar Valley

Co;poration on the model of the Tennessee Valley Authority in
the United States was definitely an important step in the
direction of inter-State cooperation in harnessing natiohal
rivers. as the provincial authorities had.legislative<
authority over water supplies,,irrigation, canals,.wate?
starage eic., the two Provincial Assemblies delegated their
authority to the Unionp Parliament and the Damodar Valley
Coépozation Act was passed on 18th February, 1948,

The setting up of>DaV,C. in India has not proved as
successful as was expected, The measures of autonomy to be
given to the Corporation had been the basis of contention
between the.two participating'Guvernments of West Bengal and
Bihar. Because of D.V.C. not fulfilling the hopes associated
with its set-up, the Central Government is not willing to set
up new corporations. A proposal to éstablish a Central
Authority in over all charge of the development of the entire
Narmada Valley somewhat on the lines of the Tennessee Valley
Authority was under the active consideration of the Central

éevernment in 1961, but the idea of setting up such Vallpy
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Authority Waé later on abandoned.lo _

'%t is generaliy agréed that through suéh Corpbfations
the optimum utilisation of water resources can be well achieved ,
But in the case of India such an authority will be able to

reconcile the interests of the Individual States and the

~river basins as a whole only, if, thevcpntendefs are preparéd
- t0 scale down their obviously exaggerated claims, which until
very recently no state was willing to do.

The Present Constitutional Position

’1rfigation éontinues to be a state subject under the
Constitution of India which came into force in 1950, Entry
‘17, List 1X 6f the Schedule VII reads, "Water, that is to say,
 water supplies, irrigation and cannals, drainage and ambanke
ments, water storage and water power subject to the provisions
~of entry 56 of List I." Entry 56 of List I does not come in
the way of state ggverhments in eiérc;sing the powers conferred
on them under Entry 17 of the list II, But it empowers the
Gentral‘eqvérnment to legislate with respect to “regulation
.and development of inter—State rivers and river valleys to
vthe extent to which such regulation and development undef the
control of the Union is declared by Parliament by law to be
expedient in the public interest.® The scheme of the
Constitution thus becomes very clears it leaves water and
subsidiary matters relating to water supplies within the
legislative jurisidiction of the States., Thus, the Union

Government can not, by virtue of Entry 56, acquire the rights

10. Report of the Minstry of Irrigation and Power, 1961-62,
p. 27. ' 4
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iﬁ respect of watecer and other subsidiary matters except when
expressly provided in any law made by Parliament.
For the settlement of Inter=-State water dispute, the Draft:
Constitution initially contai ned identical provisions as in the
Government of‘india Act, 1935, Articles 239«242 were cofreSponding
closely to sections 136-134rof the Agt ekcept in 6ne respeci:
‘List I (Union Ligt) @hﬁry 74 making a departure from the
1ear11ee position reads "The development of inter-state water ways
for purpose of flood contrdl, irrigation, naviegation and hydro=
electric power." |
But Dr,B.R.Ambedkar moved an amendment in which he emphasised
the neces ity of a permanent bedy to deal with the disputes, It
was feared tha the number of interostate water disputes would
increase because of the planning for full exploitation of intere
State rivers for increasing irrigastion and power potential in
independent India. In pfoposing this_amendmeht Dr. Ambedkar said
" sseesothe original draft or broposal.was too sterotyped to
allow any elastic action that may be necessary to be taken for
meeting with t'h'ese' di sputes, Coﬂséqﬁently, I am now proposing
this new article which leaves it ‘to Parliamént to’make laws for
the settle ment of these disputes.” 11'Acc0rdingly. Artiéle 262
was adopted which readss
"262(1) Parliament may by law provide for the adjudication
| of dispute er-compla;nt with respect to the use, distrim
bution or control of thevwaters of, or in any inter-state

river or river valley."

11. Constituent Assembly Debates, Vol.IX, page,1187,
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*(2) Not-withstanding anything in this constitution,
Parliament may by law provide that neither the Supreme
Court nor any other court shall exercise jurisdiction
as is referred to in Clause (1)"

From this Article 262 of the constitution, what becomes
evident is that the Union Government has not been entrusted
with full authority for the develonment of inter-State water
ways for the purposes of flood control, irrigation, navigation
and hydro-electric power. In this respect, arrangements made
in the Draft Constitution of Indis, were unique, {Entry 74,
List-I "The develcpment of inter-state water waye for purposes
of flood contrci, irrigation, nagivation, and hydro electric
power,®) When compared to the arrangements provided in the
Draft Constitution, the provisions in the constitution that
came into being in 1950 leave it to the Union Barliément to
‘legislate for the regulation and development of inter—étate
rivers and river valleys to the extent tovwhich such regula-
tion or development under the control ef'the Union is considered
to be expedient in the public interest (Entry 56 of List-I).

- The Constitution also empowers the Union Parliament to legislate
for the adjudication of any dispute or complaint with respect

to therusé.vdistribution or control of the waters of, or in sny
inter;-state river or river valley, G,- 3‘\ =) =18

The absence of a machinery for‘§ettling ncreasing

Gl V 2 X2 T(E2100) iy

number of disputes among states has been felt “trom the very

. N\\\IE S

beginning. The necessity ofhaving amelggt mechanism to deal
[L

more acg} when the work

‘K v ‘\1

with the issues effectiVely became(
of a large number of multipurpose ¥ s held up because
of friction anong the states. The Central Government, afﬁer

consultations with the State chernmentsand the Planning Com-

mission, reached the conclusion that River Boards could provide
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an efficient machinery for achieving thimum‘fegional develop=~
ment as well as fostering a cooperative approach. In this way,
a different approach in solving the problems of federalism under
the Indian Conétitutioniis'cffered by the work of River BOa:ds.

The Krishna Godavari Commigsion (1962) also recognised the
importance of River Boards. 1In its report it recommended that,
N eecessses an inter-State body, a River Board or by whatever
name called should be established without any delay for bringing
about a co-oOperative approach and establishing the nécessary
condition in the planning and operation of various developments
in the two rivers basins‘ The integrated operation of various
:projects would not be possible without such a co-ordinating
body, " , |

The River Boards Act.

The Union Government is empowered to enact laws with
respect to regulation and development of inter-State rivers
and valleys under item 56 of the first list to the Seventh
Schedule., In exercise of the powers under this item Parlia-
ment enacﬁed the River Boards Act of 1956 which authorised
the Union Government to establish a River_Board for advising |
the Government in relation to matters concerning the
' regﬁlation or development of inter«State rivers or river
Valleys or any sPeciﬁié part thereof, The Act provides for
the Constitution of River Boards for regulation and develop-
ment of 1n£er—state rivers by the Union Government in eonsul-
. tation with the state Government, Séction 2 of théfgtates;

"It is hereby declared that it is expedient in the public
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 interest that the Central Government should take under its
control the regulation and development of inter-State rivers
and rieer valle?s to the extent here in after provided."” The
River Board Act, 1956, however, does not curtail the powers
‘of the State-Governments entrusted to them by the Constitu=
tion by giving any authority to the Union Government to
develop or regulate the waters of inter-state rivers, It does
not give the Centre the power to lay down any policy or
directiﬁe principles relating to the use of these waters,

It only gives power to the Union Government to seteup
a River Board for any intersstate river for advising the
Governments concerned on any matter concerning the regulation
or development of any specified inter-State river or river
valley within its area of operation and in particular advising
them in relation to the coeordination of their activities
with a view to resolving’conflicts among them and to achieve
rmaximum results in respect of the measures undertaken by them
(Clause 14(a)). The aim of constituting River Boards under
the Act is made clear by Clause 14{b) which states that these
Boards shall be constituted for preparing schemes including
multipurpose schemes for the purpose of regulating or develop-
ing inter—State river or river valley and advising the Govern-
ments interested in undertaking measures for executing the
schemes prepared by them, If conflicts arise over any advice
tendered by the Board owing to the refudal or neglect of a
State in undertaking a programme develobed by the Board or the
sharing of any financial benefits or liabilities arising under
the programme, any of the Governments affected by this condi=-

tion can refer the matter under dispute for arbitration, The
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Board's decision shall be final and bindihg on the ﬁérties to
the digpute and shall be given effect to by them (Sec.22).12 '
The Central Government intended to set up River Boards

on all important rivers within a few years of'the.passing of
River Boards Act, 1956. The Planning Commission also supported
the iédea. 1In the Third Pive Year Plan,it emphasized the
importance of sﬁch bodies in the settlement of water di sputes

in the words: 'For imtegrated and edonomic development of water
resources arrangements for inter-State Go-operation are essential,
The setting up of River Boards for important river basins as
envisaged in the River Boards Act, 1956, would enzble a
co-ordinated view to be taken of the need of a river basin

as a whole.“ls

However, for several years nothing was done in this regard
by the Central Government, ©On March 22, 1962, it was announced
that it had drawn up plan for the establishment of river Boards
on the Mahanadi, Tapti, Mahi, Yamuna, Krishna, Godawari, Sutlej,
Beas, Ravi,Cauvery, Ajoy basins and the (.':}:uamai:>.3‘4 It was also
declared that these Boards had been designed to help in contro-
lling and regulating the supplies of the inter-State rivers
for optimum utilisation and dealing effectively with the problems
of irrigation,

The Ministry of Irrigation and Power in its report for
196162 disclosed that the Central Government had consultations
wifh the Staﬁes concerned with four.river basinst Maha-nadi,

Marmada, Tapti and Mahi.15 The Minister of State in the

12. TFor further details see Appendix - 111 7 ) |
13, GULHATI (N.D.), *"Development of Inter-State Rivers", &8.
s R 962, p.4524
14. Asian Recorder 1962, p.4524. . 5 _
15. Report of the Ministry of Irrigation and Bower, 1961-66 p.27.
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Ministry of Irrigation and Power, Mr, Aiageaan told in the
Lok Sabha on March 28, 1963 that after ascertaining the views
of concerned States regarding the establishment of River
Boards, the Centrsl Government w28 preparing to set up the
anrdgaad some of these were expacted to come into being with
in a couple of monthsals A supplementary grant was sanctioned
by the Union Parlicment to meet the expenditure for the setting
up of River Boards. But there came a sudden change in the
policy of the Government and the plen of setting River Boarde
was drOpped.17 Stating reasons for thet br, K.L, Ras, the
Union Minister of Irrigation and Power, said in the Lok Sabha
that there were nearly 50 important inter-State rivers and
tributaries in the country. To constitute River Boards for
thoge rivers or for even s third of them would involve a
heavy outlay of funds and technical personnel, He further
said that the unhappy ewperience of Damodar Valley CQrporation
wae also to be kept in view before framing further statutory
bodies like the River Boatds.la

Another factor to which could be attributed the voltee
face in the policy of Government of India was that at that
time problems of States regarﬁing the preparation of schemes

for the optimum utilisation of inter-State rivers were dealt

i6.
17,

18, India, Lok Sabha Debates, 1963, Vol. 23, p. 3140.
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with by the Central Water & Power Commission.l? The Central
Government held the view that it was of no use to have paéallel
organisations like River Boards. |

Coﬁsequently the idea of constituting River Boards was
dropped and the Government of India decided to strengthen the
existing organisatioﬁ like the Central Water and Power Commie
ssion which was a Central Organisation with full technical
personnel, This Commission carried out the essential functions
that were contemplated to be assigned to River Boards during the
period (1963-1976), ' |

However, the firgt River Board was set up by the Government
of India in 1976 for the Betwa river, a major tributary of the
vJamuna at Rajghat, The Board woulé execute and operate the
Rajghat Dam project on behalf of the Gove rrnments of Médhya
Pradesh and Uttar Pradesh, The Union Minister for Ag:iculture
and Irrigation would be its Chalrman, The Chief Ministers of
U.p. and M.P. and Ministers of these States incharge of Irriga-
tion and Finance would be the members of the Board., The Board\

would exercise the powers of general superintendance and control,

19, In 1945m a Central Water ways, Irrigation and Navigation
Comni ssion was constituted by the Government of India,
This Commission was reconstituted in 1948 and was renamed
as the Central Water & Power Commission.

The Commission is attached with the Ministry of Irrigation
and Power and has two wings - water and power, It consists
of a Chaiiman, Vice~Chairman and seven members, three in
the waterwing and four in the powerwing at the Centre, It
is ales also entrusted with the regponsibility of initiating,
- co-ordinating and furthering schemes for the control and
utilization of water resources in the country for various
purposes, ' '
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bnt the management of affairs of the Board would be vested
in an executive Committee consisting of officers of the two
State Governments and the Central Government, In case of any
dispute the Government of India would be the final authority.ao
The River Boards Act, 1986 provides a machinery which aims
at securingvqptimuﬁ_regional development and has the yotential
for fostering a co-operative approach, The Act lays emphasis
on the importance of the basin-wisé development and provides
machinery for tenderiﬁg advice on the subject to the concerned
states. But unfortunately it does not contain aﬁy specificv
pxovisioné’for_éngéndering co-operation between the states,
A1so thé Act doesg not give River Boards full powers\to CO-
otﬁinate'the activ;ties of ﬁhe Governments intetésted in
various projects or to ensure thot the assumptions on which
these projects have been sanctioned by(the Plahning Commission

would be carried out by the Governmen;s'iﬁterestéd.

The Inter State Water Diagutes Act
' The Parliament enacted the Inter State Water Disputes

‘Act, 1956 along with the River Boards Act. The Act sets out
;broadlf the various_stéps in thevaajﬁdication of disputes
relating to the wafers cf.ihteraState rivers and river valleys.
The Act authorises the Central Government, on the requeét'of a
State GOVernmenﬁ to constitute a Tribunal for adjudication,
"No reference shall, however, be made to a Tribunal of any

di spute that may‘ariSe'regarding any matter which may be
‘referred to arbitration under the River Boards Act,. 1956"
(Section 8).

20, Hindustan Times, March 31, 1976. Also see ®A National
Asset", Statesman, April 4, 1976.
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The various stages for the adjudication of disputesllaid
down in the Act are as follows:
a) a request by a State Government to the Central

Government for referenCe of a water dispute arising with another
’state7Goverament to a Tribunal for‘adjusdiction.21

| b) constitution of a Tribunal by the Central Government
_fo; adjudication of theadisputes, if, the Centrzl Government is

of ithe opinion that the water digpute can not be solved by

negotiations.z2
c)’ compositidn of the Tribunal which is tb be comprised

~of a Chairman and tﬁo other Members nominated by the Chief

Justice of India from amcngst.perscns, who at the time of such

nomination are Judges 6f the Supereme Court or of a High CQurt,23
d) Appointment of assessors by the Tribunal to advise it

in its proceedings.24
e) vaestigaﬁicn of the matters referred to the Tribunal

and a report to the Central CGovermment containing decision on

matters referred to 1t.25

£) publication of the decision of the Tribunal which is

to be final & binding on the parties and shall be given effect

g} bar of jurisdiction of Supereme Court and other courts

in respect of the water disputé referred to the Tribunal under

the Act.27

21. Section 3.

22, Section 4{i)
23, sSection 4 (i1)
24, Section 4{iii)
25, Section 5{ii)
26, Section 6

237. 8Section 11,
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h) Bissolnéion of the Tribunal after its forwarding
the report, if, the Central Governmen£ is satisfied'that
no further reference to the Tribunal would be necessary.28
 When a request is made by a State'Gonrnmehf.to the
 Central Gove rnment to fefér a particulaf wagér dispute to
'~ a Tribunal a duty is cast upon the Centrai G&vernment_to
consider whether the diSputé can or can not be solved by
negotiations. It is only when the Union Government is
satlisfied that the dispute cannot be settled by negotiations,
that it is required to constitutela tribunal and make a
reference of the dispute to it. It is not necessary for the
Central Govermment to wait for a complaint from a State
Goverrment before making an attempt to settle the dispute.
The‘négotiations for the settlement of the dispute may
precede or follewlthé request made by State Government to the
Central Government for the appointment of a-Trihuna1.29

Regarding the opinion of the Central Government contemp lated
by section 4(1) of the Act, fhe question thatlarises is whether .

- such opinion of the Central Government is subjective.or‘objective.
- The matter has bot cbme up before the Supereme Court or any

other coﬁrt, but the trend of certain decisions of the Supgeme
Court would seem to indicate that if the Central Government

failsg to act upon the request made by a State Government or

forms the qpinion arbitrarily that the dispute cannot be

‘settled by negotiations, the matter can be taken to a court

28, Section 12,
29, For details see AppendixeIIl
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of 1aw.3° The Central Government should have gufficient
grounds to show that the disgpute could not be settled
through negotiations, if the matter is challenged before
any court of law, This becomes all the more important bee
cauge anh arbittator is not empowered to see2 if conditions
pr acedent to the constitution of the tribunal exlsted or not,
It appenrs that the Act has left a lacuna regarding the
impleneneation of the aeci.gion of the '-Ifribunal by the concerned
Statess Section 6 of the Acf. lays down’ that,'the"deeis&on of
the Tribunal on mattgiég referred to 1&.-‘” shall &ue £inal anmd
" binding on the parties to ‘the disp}:té and shall be given
effect to by them;, There s a possibility that an affected
state may refuse to comply with the award, In 1956, when
the Act was passed; it was hoped that sll the states muld‘
abide by the decision éf such a high powered Tribunal constie
tuted by the Central Government. In 1969, when a Tribunal
was constituted the Chief Minister of Madhya Pradesh stated
that if the decision of the Tribunal on the Narmada diegpute
were to go against Madhya Pradesh, the State Government would
not be able to implement 14.'.-‘31’.l‘he Constitution does not
provide any remedy in such cases. Because of uncertsin posie
tion it seems that there could be two options available:, The

30} From the decisions of the Supaereme Court in Rohtas
_ Industries vs. D. Aggarwal (AIR 1969, Supereme Court,
P«707) 4t 15 evident that the opinion of the Central
‘Government' that the dispute can not be settled by
negogfations® is justiciable and capable of being
subgtantisted,
31, "Fo Stalling on Narmada®, Hindustan Times, June 10,1969
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first 1f that in such cases the jurisdication cf the Supereme
Court under Article 131 could ke invcked, Section 11 of the
Act bare the jurisdiction of the Supreme Court or any other
Court of law only in respect of any water dispute which may
be referred to a Tribunal under this Act but it does not bar
the jurisdiction of Supreme 66urt under Article 131 in respect
of the dispute regarding the implementation of the decision
of the Tribunsal,

The Eupreme Court can also acguire the power of juricsdice
tion over the decisions of the Tribunal under Article 136 of the
Constitution by exercising its special appellate jurisdiction
over the Tribunasl, The Supereme Court in its decision in

' Durga Shanker Vs. Raghuraj Singh in 1954 held that Article 329
() would not‘bar its supervisory jurisdiction, However, the
Supereme Court would be exercising its powers under Article 136
in exceptional cases of jurisdictional errors or where there is

an error apparent on the face of the recotd.32

Another choice in this regard would be suitalble amendmente

'in the Inter-State Water Disputes Act, 1956, For this terms of
referrence of the dispute to the Tribunal should not relate to

‘the waters of asn inter-State river but should also include
the implementation of its decision. The provision will have
to be made that the Tribunal shall not be dissclved after the
submission of its decision but shall be there until the whole
digpute including the iftmlementation of its decision, has been
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soived,

The provisions made under the Constitution of India and
laws passed there under are radically different from these
under the Government of India Act, 1935, in the following
respects: v .

{1) Under the Gove rmnmenf of India Act, 193§, the
GoVernor-GeneraIIWas required t0 appoint a commission
comprising exprts' having special knowledge and experience in
irrigation, engineering, administration, finance or ltny,
speciall appointed to investigate into the complaint, He did
not have any discretion in referring the matter to a commission,
Under the Inter«State Water Dispuﬁes Acﬁg 1956, the Government
of India has to refer a river water dispute to a tribunal,
only‘if in its opinion, it cannot be settled by neéotiations.
Thus, discretion is left with the Government of India, whether
to appoint a tribunal or not and its decision in this regard
can not be challenged@ in any court of law,

{1i) The recommendations and findings of the commission
appointed by the GovernoreGeneral under the Act of 1935 were
recommendatory and the Government of India, on the basis of
those findings, wés tcvgive its dééision which was to be final
and binding on the parties to the éispute, But the award of
a tribunal constituted under clause 4 of the Inter State Water
Disputes Act, 1956, iz final and binding on the parties and

ghall be given effect by them.33

33, Howeve r, under section 6{3) of the Inter~State Water
Disputes Act, 1956, a water dispute tribunal is required
to entertain requests from State Governments or the Union
Government seeking further clarification and/or guidance

~ on such matters as have not been originally referred to it.
Its award is final and binding on the parties only after
alving such clarification and further aotidance.
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. {444) The vaernor-General or His Majesty in Council would
have given his decision largely on engineering,and'administratﬁre
‘ considerations, But a decision given by a water disputes tribunal
is in accordance with law because, as its composition suggests,
there are persons on'it with judicial experience who ¢an not be
expected to have experience in engineefing and financial issues
. involved in the disputes,

{iv) Under Section 133 of the Gove rnment of Irdia Act,
1935, the jurisdiction of the Federal Court was excluded from
all matters in respect of water rights., But under the existing
laws it is not wholly excluded (the jurisdiction of the Supereme
Court or any other court has been excluded only in respect of

any water dispute which may be referred to a tribunal ﬁnder the

deernment of Indta Act, 1956).34

- The Indian federal system has provided for some other
bodies which can play a role in promoting the optimum utilisation
of national water resources. The most important of them are the
Zonal Counclils, The Planning Commission and the National Develop-
ment Council, whose contribution in this respect is examined here.

Zonal Councilg. For promoting cohesion and unity and for minimi-

eing, frinction among the states, one of the co-operative

arrangements made by the Government of India are the Zonal

Councils set up under the State Reorganisation Att, 1956,
ZonavaQuncils are advisory bodies with authority to make

recommendations in matters of inter-State or Union-State concern.

34, Section 11 of the Inter State Water Disputes Act.
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Bach council is. competent to discuss any matter in which the
Uhion and one or more than one states or the states inter-se
are jointly involved and is required to advise them on such
matters. |

In fact, the main purpose of 2Zonal Councils is to §rcvide
a forum for closer cooperation among the states in each zone
in matters of common concern, The Zonai Councils have not
proved effective in meny areas but their record in the field
of cooperation between the Centre and the States and among
States inter-se in respect of exploiting water resources in the
country is some what better.35 In some cases joint committees
. of the officers_of~vérious'states have been set up to consider
- inter«State irrigation and power schemes, The two Governments
of Madhya Pradésh and Uttaf“Pradesh agreed on coordinated
measures in fields of irrigation and power projects at a meeting
of the Central Zonal Council in July, 19?2;36 At a meeting of
the Northern Zonal Council held in New Delhi in July, 1972, an
accord could be reached for a more equitable distribution of
-the Ravi and Beas waters between the Punjab, Haryana and Jammu
& Kashm1r337
Planning Commﬁggigg; In addition to the agencies discussed

above there are some advisory bodies and conferences at the

union level, One such body which helps eliminate friction between

35, Long standing disputes between Madhya Pradesh and Uttar
Pradesh in regard to Sharing of benefits from Hatatila and
Rihand Projects were resolved in the meeting of Central
Zonal Council held in October, 1969. Report of the Mini stry
of Home Affairs, 1969«70,p.74

36, Statesman, July 11, 1972.
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thé stages-and prdmbﬁe cowordination between them is the
Pianniné‘chmission.
ihe Plénning»Commissioh'is not mentioned in the constitu
tion but is the outcome of a Resolution of the Cabinet in 19%0.
ihe‘Planhing Commission; is mainly to prepare plans whiéh are to be
preparediih consultation wiﬁh the Centre and State Goverfments
and reccmmendaﬁions are to be made to the Cabinet,
Withlihe paséage of time a practice has grown which has

resulted in having tép rénking ministers on this body, with

‘the ?ri¢e Ministér'aé its cheirman. Decisions'arrived‘at in
this badyvitself are accepted in toto by the Cabinet. In this
way the advisory body envisaged uhder the Regolution of\1950 has
& sappeared and its place has been taken over by an organizaﬁion
which plays an importént role in the formulation and implementa=
tion of executive decisions taken by'the Union Ghvernment in

the economic sphere.. In the words of Dr., K., Subba Rao, "It ‘
(the planning Commission) has grown in prestige by its intimate
'_ connection with important Cabinet Ministers of the Centre and

by its coptrol of the nation‘s economy. Over the years it has
developed into a super cabinet.”ze
For the same reason a study team of the Administrative Re20tmg
‘Commission in its interim repert recommended that the Planning:
-Commission should have an advisory role as was prlmarily proposed
in the Resoiution constituting the commission., It should play

the role of an objective‘and impartial expert.39. The

3s, _RAO (K Subba Rao),"The Indian Federatism D51 quoted in
. ) - : ommittee, Madras, 1971,p.106,
39, Report of the otudy Team - Machinery bf the Govermment of
India and Procedures of work, Administrative Reforms
Commi ssion (Part-f), New Delhi, March, 1967 pp.16,17,
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recommendations of the ARC have not been accepted by the:
Government of Iniia. Even today, the Planning Commission
continues to perform many executive functions. Therefore, the
states do not have much faith in its impartiality and the hopes
associated with the Planning Commigsion as é co~ordinating body

between the Centre and the States have bean more or less falsified,

National Devel ment Couneil. A deliberative body in the field
of economic planning constituted>by a resolution of the Governe
ment of India in 1952, is the National Deveicpment Council,

It is coniposed‘of the Prime Minister, the Chief Ministers of
all the states and the members of the Planning Commission,

Itg important function is to review the progress ofplansvfnmn
time to time and suggest measures for achieving the goals set
out in the national plans,

o The National Development Council provides an cpportunity
to the Prime Minister to discuss general policy matters with
the representatives of the states. State Chief Ministers also
find a forum in this body to express their difficulties.
Differenci.s between the States are also discussed and sorted
out in this body.

But, this body has.also not proved very useful because
while the Planning Commission has emerged as a Sdperléabinet.
the National Development council has become more or lesg a
rubber stamp 6f the Planning Commission, Avstudy Team of ARC

in its rePort has suggested that the National DeVelopment

uld re bene 1l role 40For that it he
The Interim Report of the Study Team on the Machinery
~ for Planning Commission, ARC, 1967, p.8.



recommended that the Plénning Commission should prepare plans
on the guide iines suggested by this body. The task of assesg~
ing the resources requitred for the implemenﬁation of the plans
in the country should be entrusted to this body which should

‘also suggested measures for raising them,

. : ations. Until vefy recently
the role played by the Central Government in helping the states
to reach a settlement regarding inter-gtate water disputes could
hardly said to be satisfgctory, Its failure to resoive many
inter-state rivér water disputes pending for years had repurcu=
‘ésions on inter-Btate relationshipa,

The prime consideration that enters the allocation of the
river waters is the interest of the states involved, As a result
of thig narrow approaéh adopted by the states, exaggerated claims,
far in excess of their needs, are put forth by the states.

States having supply of water more than the quantum they could
put  to.practical uses, would allow it to run waste rather than
agree to divert it to the needy neighbour states. Water recuire-
ments of other projects proposed and planned by the neighbouring
states on an inter state river have not been given due consideruA
ation,w Even such projects have been‘pianned which, 1if executed,
would submerge large areas in the territory of adjoining states.

State Covernments have been taking river waters as the |
property of their states and planning for hernessing them in
theixr own ways. National interest has beeh'put to the place of
secondary importance with topmost priority fér the benefits of

individual states.41

41, The Chief Minister of Madhya Pradesh, 6ri Gobind Narain,
gaid in September 1967 that he has not still applied his
mind to the Narmada question, but when he does, he will
first think of his state and then of the country at large,
“The Narmada Dispute: A New Phase® Swarajva. XII(14),
September 30, 1967, :po 29. '
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As a result of all this, the concerned state individually
and the nation at large, have beaen sufferiﬁg heavy losses, As
the Central Gove rnment has been entrusted with the economie
development of the entire country,Ait should play a dynamic
role, especially in regard to the settlement of diSputes among
the Various constituents of the Indian federal set up.

In the past the Union CGovermnments has played the role of
a mediator, What is now desirable is that the Central Govern-
ment should not attempt the settlement of these di gputes through
mere mediation but should'bé ready to faclilitate settlement by
suggesting alternative s¢henes, .Kecessaty loans, grants and

- financial assistance should be given to the states, .80 that the
losses of the suffering states are compensated, The Irrigation
Commission (1972) in its report has also recommendéd such a vital
role for the Central Gove-rmment, "Where it is necessary for the

' Union Government to step in, the endeavour should be to facilitate

settlement by suggesting alternative schemes and;by glving loans.
and grants or bther‘forﬁs of assistance to balance the scales,

as was dor.e by the World Bank in the Indus Waters Dispute.“‘2

In the past, in some cases, speedier settlementwy of river
waters have been attempted by setting up committees under the

Centrél Water and Power Commission to assist the states to reach

an -agreement by making available relisble technical data etc,

But such committees have not proved very effectivé. So, in their

place impartial experts drawn from the Centre and states other

gation Commission, 1972 Vol.I.p.357
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than those involved in the dispute, should be appointed on
condition that the opinion of such experts will be accepted
- by thé parties ungrudgingly, |
- The Government of India continues to rely on administrative
procedures under which no large projects are started by the
states, unless they are cleared by the Planning Commi ssion and
the Govermment of India, This procedure has proved very
:,effectiVe in fostering co~operation betwéén the co»baéin
states in utilising waters cﬁ inter-State rivers. But, the
same can be a source of friction between parties to the dispute,
if the Union Goverrment or the Planning Commission clears any
projéct on inter-state river without securing agreement of other
states, 43
During the first few years after the énactment of thé

constitution of India s legislation was dkafted by the'Govern-_
.ﬁent of India to give it gpecial powers for co-ordinating anmd
regulating deveIOpment of inter-State river waters. The drafted
legislation zlso contained provisions under which the Central
Govermment could issue directions to the state governments for
the optimum utilisation of river waters. ‘51$cussions with the
representativés of state government_were held but the idea of

introducing this draft legislstion was abondoned by the CGovernment

43, In 1965 serious differencesrose between the Central
Govermant and the Gov ernment of Andhra Pradesh when some proj
‘ects proposed by Maharashtra were cleared by the Union
Gove rnment on the Krishna without securing agreement between
the states of aAndhra Pradesh and Maharashtra.



of India maintly because of financial reason8544

’ The Irrigation Commission, appointed by the Government
of India._recemmended in its report, the formulation of a
national water policy. Further, one of the most important
conclusions arrived at during the deliberations at Second
WorRd Congress on water resources =~ ‘Water For Human Needs,*
held in New Delhi in December, 1975 was that water must be
regarded as a national asset. Planning,for water resources
development has to be multi-objective and multi~disciplinary
and directed towards evolving master plans on regional and |
national basis ignoring pélitical boundaries énd'framed in the
background of a clearly defined national water po‘icy.45

Early in 1972, Dr. K. L. Rac, the Union Minister for
frrigation and Power, who initiated a move for Central control
oﬁ inter~-State rivers, asked the Union Law'Ministfy to examine
fhe.implications of legislation to giﬁe to the Cemtre the
authority to apportion river waters améng_different states.46
In June 1972, the Uniéa.Minister for Planning infomed

the Naticnal Development Council about the decision of the
Central Government to nationalise all the rivers of the land,

The Parliamentary Committee of the Irfigation and Power

44, Under that draft legislation which was under considera-
tion by the Govermnment of India in 1950-%%, provisions
were made to vest in the Centre Government adequate
powers for coordinating and regulating all developments
on inter-state rivers for irrigation and other purposes.
GULHATL (KeD.), “Development of Inter-State Rivers" op.

45, Bha irath. Vol. XXTII (1) January 1976,p.3%
46, Times of india, February 4, 1972,
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Ministry also recommended in the same year thét all the disputed
rivers should be declared 'nationalriéers‘ and the Centre should:
take them ﬁnder its own control. in\January 1973, the Union
Minister for Irrigation and Power again said that the Government
was intending to move a bill in the Budget Sesshon of 1973
declaring water a national resource, It was also declared Ey
him that the étate Chief Ministers were being consulted on the
Subjedt.47 In 1974 the Government of India was making compre-
hensive pians for constituting a high power national water -
council. This water council, it was said, shall be an instrnf'
ment in the evolution of national water policy, in guiding its._
' 48

implementation and resolving inter-State water digsputes., There

was also a suggestion for declaring rivers as belng of national

importance.49

47. 1Indian Express, May 16, 1973.
48, Nav Bharat Times, December 4, 1874
49, The question will ke discussed in more detall later.



CHAPTER II

RIVER WATER DISPUTES IN INDIA

It is clear that’intensive exploitation and utili=
sation of river waters is most essemtial for the development
of agriculture and industry in a country like India where
réinféll is inadequate and undependable, 8Since India's
economy has been predominantly agricultural from time
immemorial, the harnessing of fiVer waters has occupied an
important plaae_in the economic development of the country.

The utilisation and control of river waters in India
was begun during the British Rule when the ground work of
modern irrigational system in‘ﬁhe country was commenced.,

A major part of the development that took place in India
béfore independence was in isolation from other projects
and therefore there were not many river water disputes be-
tween their variocus users. The unchallengable auﬁhority
of the British rulers didnot allow any differences over
‘river waters to grow so important so as to pose a th:éat to
their dominance. | |

All out efforts to utilise river waters on.a planned
basis wa with a view to obtaining maximum benefits were made_
only after the attainment of independence. Considerable
importance was given to the tapping of water }erources in
the country. Many multipurpose tiVer valley schemes were
planned and executed on inter-state rivers, In many such
schemes the co-basin states extended their full“COOPEIation
and thus obtained the maximum benefits, But in a number of
cases various states didnot cooperate in the optimum utie

lisation of inter-8State river waters and therefore the
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process of development in such cases was hampered. Mr Jagjivan
Ram, Union Minister for Agriéulture and Irrigation, disclosed
in December, 1974, that 106 projects were held-up because of
disputes on inter-state rivers concerning among others, the Gode-
avari, Narmada,'cauvety, Jamuna and Ravi Beas rivers.1

| ~Such inter-State river water disputes are not a feature
peculiar to India alone and are there in almost all countries
of the world, But there is no doubt that in independent Indis
their number has increased ‘due to a variety of reasons.
Large scale development especially in the case of rivers cross=-
- ing the geographical boundaries of states gave birth to- cone-
flict of interests, Also, the rapid pace of development in
primary as well as secondary sectors brought home the importance
of limited water supplies to various users of river waters, With
s0 many rivers flowing through more than one state, conflict
of interests among them was bound to arise. But such inter-
State disputes have to be faced in order to get the benefits
from the process of federalism as these are, to some eXtent,
the inevitable outcome of this unique form of governmentQ

The frequent changes in the bod%gries of states have

also been a contributing factor for a large number of water
dispuﬁes in India., As a resgult of the drastic changes in the
territorial frontiers of various states, the number of dise
putes and states involved in them have gone up considerably.
In 1983 the state of Andbra was formed., In 1956 came the
remorggniéation of states. 'In November 1960, the State Qf
Bombay was spilt into Maharashtra and Gujarat., In 1966; the

Punjab Reorganisation Act was passed and new state of

1. Declaration in Lok Sabha on 3rd Dec., 74, Statesman,
December 4, 1974, p.5
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Haryena wag created, In 1951, the State of Orissa wss not 8
party to the agreeﬁene_reacheﬁ_regarding the &#llocation of the
Krishna and Godavari waters but it also came to be involved in
the di spute and started pressing for its share in the waters
of the said reivers after the boundaries of ststes underwent
changes in 1956, After the passing of Reorganisation of Punjab
Act, 1966, s dispute srose between Punjab and Harysna which could
be solved only in March, 1976, when the Central Government gave
its decision over the gharing of the Beasg waters. We would
now congider successively some of the major river water disputes,
(a)

Under the Indus system of rivers there is Indus as main river and

DISPUTES Ovel

its tributries, the Kabul, Chenab, Ravi, Beag and the Sutlej,
- The rivers of this syatem'are international {n character
and flow through In&ia. Pakistsn and Afghanistan,

In 1918, s dispute arose between the arstwhile States of
Bhawalpur, Bikaner and the Punjsb regarding the use of the 5utiej
waters,%he state of Bhawalpur contended that Bikaner, & none
riparian state, wns not entitled to get any waters from this
rig¢er, But the State of Bikaner was allowed to use a certain
quantum of waters ﬁraﬁ the Sutlej when an agreement wae arrived
atvin the best interests of the public at large irrespective of
provincial or state boundaries.® | -

A major controversy rose again ﬁhen the Punjab planned to
ge aheed with two new projects~-Thal and Haveli slongwith Bhakra
Nangal., The state of Sind complained that the suﬁpl? of waters

to these projacts would adversely affect the supplies. to its

2, GULAHATI (NeD.), D
P. 143,

: Wiciti
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territodes and would create a serious shortage of water at
its Sukkur Barrage Project-,a When no agreement could be
arriv ed at between the parties themselves, the Governor-
General, in September,1941, appointed a commission under the
- chairmanship of Mr Justice B,N,Rau, The commi ssion submitted
its 'i‘@ort in July, \1942.. which was uhacceptable’ tc both
Punjab and Sind. No agreement could be reached upto the time
the partition of India tock place, . | |

After partition, the_matt::er ‘became a dispute betwéen
East Punjab and ﬁést Punjéb. The two Qovemménts referred
the disputes to the .Gov'ernments of India and Pgkistan making
it an international water dispute, Negotiations between the
Governments of Ifﬂia and Pakistan didnot help in finding an
end to the dispute, In 1951,World Bank offerred its good
ofﬁceé £o éeiv e the dispute, After its untiring efforts
fdr 'yeér-é wgether , the Indus Treaty was signed in 1960 beb-
‘ween the two Governments, |
| . The use, cdzit;rol and distribution of the Ravi,Beas
and Sutlaj Awere ﬂiéputed after 1naepénd'ence. 'i‘lie_ three
rivers ére a‘n' mtér-;&-‘atate river ‘s;fsten ﬁlow;ng through
_-Jamu aad_xésmuir, Himachal Pradesh, Punjab, Haryana and
lﬁajasthan. The waters of these rivers were given to India
uﬁder the 'Indus Tx:eaty.,' Under ‘ﬁhi-ch'i‘-"akistan couldnot claim
them after March 31,1970 as in the meantime it was to build
an aitefnative source of ‘T?supp ly of water., At _that time,
it wase v}dec.ided that Rajasthan was to get 3 ‘-M.A-.E: +PEPSU

1.30 M,A.F, and Jammu and Kashmir .65 M.A.F, of waters

3. GULHATI (N.D.) ibie, 9. 151,



from these rivers, But Punjab was split in 1966 and a new
state of Haryana came‘iqtb being with a 40 per cent share in the
assets of the undivided state of the Punjab. Under the
Punjab Reorganisation Act, the apportionment of surplus waters
was to be determined by an order of the Central Government if,
the successor States didnot arrive at a mutual agreement with
«in two years over tﬁe sharing of Ravi, Beas waters.Q
Onvthe basis of 40 percent share in_thé assets of the

undivided state, Hafyana claimed 4.8 M.,A.F, of the 7,2 M,A.F,
. storage of the Ravi and Beas., This was disputed by the
Punjab, and Several rounds of‘talks between the representatives
of thw two governments didnot yield any satisfactory results.
In November 1968, the Goverﬁment of Haryana requested the Centre
to set up a statutory counsel to atbit:atb on its dispute with
the Punjab in respect of Ravi and Beas waters,s”ﬁaving failed in
its attempt, it ultimately requested the Centre to determine the
rights and liabilities of the Punjab and Haryana in the Bhakra
Nangal and Beas Project, |

| The dispute-was referred to the Central Water aﬁd'?cwer
Commi ssion for arbitration, As it failed, the matter wam placed
at the disgposal of S8h;K.C.,Pant, the then Ministerd Irrigation
and Povwer, But he didnot succeed in bringing the States to a
mutually agreeable solution and ultimately in 1975, the'matte:
was entrusted to Sh.Jagjivan Ram, The Union Minister for Agrie
culture and Irrigation didnot favour the 1déa‘o£ giving an
award and held ‘that he would do so only if the two states

falled to reach an amicable settlement,

4~ Section 78 (1) of the Punjab Reorganisation Act,1966
5~ Stateasman, November 15, 1968,
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Many rounds of discussions between the representatives
of the two states didnot bear any fruit as thete weré no meeting
grounds ( Punjab was willing to give only 0.9 M.A.F, to Haryana
as its share while_ﬂaryana'claimed 48 M.AFP, of waters ffom
the Beas, Haryana cbntEndeﬁ on fhe érounds that the irrie
gation facilities available to it were inadequate and much
less extensive than what the Punjab hsd)the two states could
not f£ind any mutually agreeable solution t6 the dispute and
~ ultimately the Centre fixed tHeir shares in the Beas waters
by issﬁing a notification to this effect in March, 1976,
According to that uward of the Govermment of India, the
Punjab and Haryéna were to share equally the Beas waters and
each state was to get 3.5’MAE while .2 MAF wére~to go. to
Delhi for water supply purpeses.,5 )
The nation as a whole and the riparian states in partie-
cular have incurred 1osses because of this dispute over Beaa‘
waters between Punjab énd‘ﬂaryana. The dispute;pre?ented the
state of Haryana from constructing the feeder channel which
is necessary for utilising these waters for the irrigation of
the arid areas of Hisar, Gnrgéon and some other diét:icts,
By the decision of the Goverrment of India the controversy
regarding the allocations of the Beas waters to the States of
Punjab and Haryana has been brought to an end, How a part
of Ravi waters and the whole of Beas waterswillfgut tO pIo=-

ductive usa.

6, ﬁindugtan,Times,‘March 26, 1976, p.lo



Another dispute regarding the use of Ravi waters aresg
in 1964, when Thein dam was planned to stop the flow of Ravi
waters to Pakistan during rainy seascn.7 The execution of the
proposed project was held up becauseé of differences between
the Punjsb, Himachal Pradesh, Jammu and Kaghmir and Rajasthan
on the sharing of costs, benefits and responsibility, A hrdle
in reaching the agreement was constitutional, The Centre alone
could acquire land in Jammu and Kashmir due to the State's
special Statds.a
|  Thig particular dispute remained unresolved for about
twelve years and wbg settled by an agreement skghed between
the Chief Ministers of Punjab and Jammu and Kashmir on.Jan-
wary 17, 1976, through the intervention of the Centre, As a
result of the delay in the settlement of this dispute'Pakistén
continued to reép benefits of waters of the Ravi which had
been allotted to India under the Indus Treaty since March, 1970,
Also the délay in building the Thein Dam has raised its cone
struction cost from Rs.75 crores. By the time the work begins
it 18 expected that the cost would go upto about 200 c:ores.g
. The agreement reached in January, 1976, has cleared the way for'
| the Thein Dam and the Shahpurkandi Barrage.,
) . o

Petiyar.is a river which rises in the western side of
the Ghats and falls into the Arabian sea close to Cochin. A
project to utilise the waters of this river was sanctiéned
in 189$.vAn agreement,could be reached between the efstwhile
States of Madras & Travancore in Octocber, 1896.This agreement
provided that Madras could use the waters of’Paziya:-for

1r:igation punposee only.»l

7 sNav Bharat Timgsc January 16, 1976 p,l

8.,The Thein dam would submerge about 20480 Acres of land
out of which 12,500 Acres falls in Jammu & Kashmir,
9, Hindustan Times_ , January 21,1976. p.5S.
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| Around 1935, the Government of Madras proposed a scheme
| for hydro~-electric pbwer generation from the waters of Periyar
flowing tﬁrqugh iﬁs territory, The Govermnment of Travancore
objected to the same and the matter was sent for arbitration.
‘The then Dewan of Travancore and a judge of the Madras High
Court were appointed arbitrators._ The two arbitrators differed
in their awards and the matter was sent to an. Umpire,
'Mr, Griffin,whO‘wes_a retired judge of the Calcutta High Court;
The Umpire in his decision supported the stand taken by
t‘l‘ravancore and #he ruled that the State of Madras could
use Periyar Waters for only irrigation purposes thus excluding
uge for hydro electic'power generation.io
| The only way open for the state of‘madfas now was to
enter into negotiations with the State of Travancore, after
a long series of telks an agreement was signed in May, 1970;11
which vested in Madras the rights to generate hydro electric
power from the Periyar waters by making payments for the
electricity generated © ks 12/« per Kw, year so long as the
-units_of energy generated did not exceed 350 million and @
RS, 181< per Kw, year for the energy generated in excess of
350 million.
N . .

e .o
-~

10, GULHATI (N.D.) - Development of Inter-State Rivers, op.cl t.
pQ 131. -

11, As a result of the discussions held in November, 1958,
July 1960 and May, 1968 between the representatives
of Kerala and Tamilnadu the agreement €for the develop~
‘ment of river waters in the Periyar basin was signed in
May, 1970. Under this agreement the Government of
Kerala conveyed to the Government of Tamil Nadu, the
rights, use the Periyar waters flowing through its territory
for power generation and other purposes..
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The maximum use of waters of Periyar couldnot be
made for years becsuse of differences between Tamil Nadu
and Travancore, This agreement of 1570 paved the way for
the fullest use of the waters of this river, It was examplary
in the sense that it showed that serious efforts to settle
the digputes by mutual compromise would be beneficial to
all the stntes, |

{c) Sone

Sone in the principal southern tributary of the Ganga and
-runs through one of the worst droughteprone aress in the
country, :

The develcpments that took place'ﬁgﬁore independence
with regard to the harnessing of Sone's waters ware not
diépute& by the co-basin states, because the epproach adopted
by the states ujpto that time was to construct small proe
jects for the bhenefit of particular States, After in-
dependence the Bihar Govesrmert took certein steps to
improve the irrigational facilities in the Sone basin, The
canal system Qas renodelled in 1965, In 1968, it proposed
high level canals on the waters of Sone.

In 1971, di‘ferences arose between the Covernments of
Madhya Pradesh, Utter Pradesh and Bihar over the Bansagar
projeci proposed to be built on the Sone river in Madhys
Pradech for power generation alongwith the Tones valley ahd
Irrigation in the Rewa areas. The Bihar Government feared
‘that the evisting irrigation in its areas would beadversely
affected by the proposed diversion of the Scne wWaters, 7The
Governnent of Uttarpradesh also entered into the dispute

with 2 view to getting waters from the proposed projoct for
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irrigation in Mirgapur district as the said district did not
have any other source.of water for irrigation and the area
was thus more prone to famines,

The concerned states witnessed as era of uncertainty
all these years and under.such.political'conditiqns a nagoe
tiated settlement on a complex issue like the distribution
of waters could be hardly thought of, However, political
instability came to an end in the States in 1973 after which
the Central Government again started making‘attempts'for a
negotiated settlement out of Court, In the beginning it
appeared that né amicable settlement could be arrivedzat
because each state was rigid on its stand, Therefore, the
Prime Minister was requested to invervene in April. 1973.12

But after several rounds of talks améng the Chief
Ministers of Ehe three States an agreement could be arrived
at, In September 1973, the Chief Ministers of M.,P, and Bihar
and the Governor of U.P., Sh, Akbar Ali Khan participated in
.talks in the presence of the Union Minister of Irrigation
and Power, Dr. K.L, Rao, Under this égreement. which was
signed in the presence of Mrs, Indira Gandhi on Septémber 17,
1973, the proposed four MARF.storage at Bansagar was to be
shared by the States « Madhya Pradesh, Utter Pradesh and
‘Bihar, in the ratio of 21111, Regarding the cost of this-
Project the agreement provided that its cost was to be

shared approximately in the ratio of ﬁaters to be utilised
by the three StatGS.l3

12, Economic Times, April 17, 1973 p.5
13. Hindustsn Times, September 18, 1973, p.l
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_All the three states involved in the dispute suffered
heavily because of their minor differences, The feelings
of narrowism came in the way of an early settlement of this
dispute. A major hurdle in the way of an agteed settleﬁent
was that Orissa never wanted to allow vast fertile land in
its territory to be submerged by the Kharkal Dam Project on
the Subarnarekha, Had the diépute been settled earlier and
the differences ironed out, the district of'Mirzapuf, whiéh
did not have any‘saurce of water for irrigation, could have
been saved from serious droughts., &an early solution of the
problem could not be reached becausé of pérochial view
points of the states. A |

The Subarnarekha rises in Bihar and falls into the
Bay of Bengal after flowing through Orissa and West Bengal.:
About a decade back a Subarnarekha project along with some
others were plenned, The Eastern Zonal Council approved'
the Subarnarekha project in 1965. But no major project
coult be taken up because of differences between the three
States of Bihar, Orissa and West Bengal,

The dispute remained pending for about ten years and
the proposad projects could not be implemented. But after
the declaration of emergency in June 1975, the atmosphere
of increased discipline and overriding priority to national
interests favoufed a settlement, BSerious efforts were again
made to settle SBubarnarekha water dispute, Thé representatives
of the three states met in Calcutta on December 12, 1975 and
later on at Patna on January % and 6, 1976, Finally came the
agreement of January 17, 1976, signed-by the Chief Ministers

of Bihar and Orissa. A major development that led to the



Y

53

signing of this agreement was that this time Orissa agreed

to extend assistance and cooperation in acgquiring land in

its territory that would be sugmerged by the Kharkal Dam .

Project.14 An agreement is also to be Signéd soon with

Wést Bengal on the Subarnarekha project. _

The Nérmadas The Narmada rises at amar Kantak in Madhya

Pradesh and runs for most of its 800 miles length through

the state of Madhya Pradesh before emptying itself into the

Gulf of Cambay., 87 pervcent.of its drainage area lies in

Madhya Pradesh 1.5 per cent of its drainage area lieé in

Maharashtra while 11.5 per cent in Gujarat, P‘efore 1947,

practically no efforts were made to utilise tﬁe waters of

the Narmada for irrigation, power generation and navigation,
After independence.‘serious differencesg arose between

Madhya Pradesh, Maharashtra and Gujarat. With a view to

solving ghat digpute and getting optimum utilisation of Narmada

wate rs, a»proposal to esta%lish‘a Central Authority for the

development of the entire Narﬁada Valley was under the

active consideration of the Union Government in 1961. Details

of financial arrangements, powers, function and mode of

functioning of the proposed authority were prepared., But

the 1dea of such authority was not executed by the Central

Gove:rnnm_am:.15 The apparent reason for this was the State

of emergency declared in the country. The volte ggggxin

the policy of the Government of India was justified on the

grounds of need for economy and the priority to be given to

the defence purposes in matters of engineering services, 1In

14. Hindustan Times, January 18, 1976, p.6
15, Report of the Ministry of Irrigation and Powver, 1962~63
pollq .
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1963, again an attempt wad made to settle the issues
involved in the diSpute.. Ina meeting. of the Chief Ministers
of the three States, a tentative agreement was reached. But
the Government of Madhya Pradesh refused to ratify this
agreement on the ground that its implementation would mean
mortgaging the interests of the people of the State for all
times to come.16 For making available the necessary data

to help the states to come to a solution acceptable to all
the parties concerned, the‘Government of India constituted

a Na:mada Water Resources Development Committee in 1964,
under the chairmanship of Dr, A.N. Khosla%?The task of -
preparing the best possible mastef plan for the utilisation
of Narmada waters for irrigation, power development, £ lood
control etc., in the most economical manner was also

entrusted to this committee.l®

16, When the Chief Minister of Madhya Pradesh was asked how
he had given his consent to the agreement,if, in his
opinion it went against the interests of the State,he
claimed that the harm, the proposed agreement was going
to do to Madhya Pradesh, was discovered only after
detailed technical examination by experts. Natiocnal
Herald, April 26, 1968,

i7. Dr. A.N. Khogla obtained Civil Engineering degree from

" an Engineering College in Roorkee in 1916. He joined
the Punjab Irrigation Department in 1916 and worked
there in various capacities, In 1945 he joined the
Government of India where he founded Central Waterways,
Irrigaticn and Navigation Commission ( Now Central
Water and Power Commission). He was Chairman of this
Commission from 1945 to 1953.

In 1964, Dr. A.N. Khosla was appointed Chairman of a
Committee of experts constituted to make recommendations
with regard to various projects to be taken up in the
Narmada basin. Me has been President/Chairman of
various engineering organisations in the country and
abroad., He is the author of numerous papers and
publications,
Re 4 .

18, . of theMinig

1964-65,
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The Khosla Committee submitted its recommendations in
1965, The dam at Navagam was recommended with a Full Reservoir
Level 500 feet, The suggestioné made by the Khosla Cémmittee
were accepted by Gujarat, but Madhya Pradesh and Maharashtra
opposed them because they went against the interests of their

19 (vast areas of land would have been sube

resmetive States
merged in Madhya Pradesh if it accepted the reéammenciations of
the Khosla comﬁittee). |

In 1966, the Government of Gujarat submitted a memorandum
to the Centre which called for the immediate establishment of
the Narmada Development @Authority. It suggested that the
States involved in the dispute and the Central Government could
hold equal shares in the proposed authority,go But this
request of the Gujarat Government was not accepted by the
Government of India, The Chief Ministers of Gujarat.and_ﬁadhya
Pradesh met at Pachmarhi in May 1967 and at New Delhi in June
1967. £n the two meetings the two Chief Ministers were réported
to have had frank discussions on the problem resulting in
"better- appreciation of each other's problems and difficnlties?%
But eventually the talks ended in a dead lock.

A final attempt to settle the dispute was made by the
. Prime Minister in‘1968 but she also could not do much. Finally
the Government of India constituted a tribunal to end the

statemate over the distribution of thits river's waters., The

19. The Government of Maharashtra rejected the récommendations
by Khosla committee as it was interested in the Jala Sindhi
hydro electric project (on which it reached an agreement
with Madhya Pradesh in 1965) which would be submerged by
500 feet Navagam dam as recommended by the Khosla Committee.
Hindustan Times, April 28, 1968, p.8.

20, Hindu, April 21, 1966

21, Report of the Ministrv of Irrigation and Power, 1967-68,p.25.




Government of Gujarat welcomed the step taken by the Union
Government while Madhya Pradesh and Maharashtra qppésed-itszz
The two governments wanted the dispute to be seitled by
mutual agreement and felt that not enough timé was given
to the parties to resolve the dispute'by negotiations.

Even after‘constituting the tribunal for the Narmada
waters dispute the Government of India continued its efforts
~ to find out some amicable solution tb the dispute. Its
attempts met with success in July 1972, when a basic agreement
‘could be reached between Madhya Pradesh, Gujarat, Maharashtra
and Rajasthan, Under this agreement the four states agreed
to allocate 122 Million Cubic Metres and 160 Million Cﬁbic
‘Metres of the Narmada waters to Maharashtra and Rajasthan
'respecti‘vely.23 " No agreement however, could be reachéd
concerning the height of the ﬁavagém-dam. In this meeting
a decision was taken to leave the height of this dam to be
'decided by the Prime Minister. Since further negotiations did .
not prove useful, the Prime Minister did not agree to this methqd.
The dispute thus once again was referred to the Narmada'water
‘Disputes Tribunal for adjudication.

A great deal of harm has been done by the unnecessary pro-

longation of Narmada waters dispute, According to one estimate

22, Madhya Pradesh Unit of the CPI issued an appeal to the
masses for an agitation against Centre's decision to refer
-the Narmada Waters Dispute to a tribunal, Statesman.June
14, 1969. -
Madhya Pradesh Unit of Jan Sangh with a view to censuring
~the Centre gave a notice of motion tc the state Vidhan
Sabha seeking disepproval of Centre's move to refer the
water dispute for arbitration; Hindustan Times, June 9,
1969, : ‘

23, Hindustan ‘I‘imes, Jufyum. 1972.
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the nation is suffering a loss: -of R, 10 Lakhs é; day and
only this dispute has cost the nation MOre than Rs; 900

25 work on the Navagam dam

-crores over the last 25 years.
has not been started to this day, though its foundation‘was
laid by Pandit Jawahérial Nehru in 1961, 1In March 1975, the
Chief Mihistersof Madhya Pradesh, Maharashtra and Rajasthan
and adviser to the Governor of Gujarat reached an agreement
with regard to the projects tobbe taken on.the river Narmada.
These talks were held under the chairmanship of Sh.Jagjivan
Ram, | | |

According to this agreement Gujarat and Madhya Pradesh
were to start work on four projects each in their respective
states {In terms of that agreement Gujarat was to go ahead
with the construction of the Karjan, Herat, Rami and Sukhi
projects while Madhya Pradesh was permitted to go ahead with
work on projects at Kolar, Bichie, Sukta and Mucuna~Latia).
-Howevey, this agreement was signed without prejudice to the
déciSion of the Nérmada Water Disputes Tribunal. The
dispute is now being investigated by the Tribunal and its

decision is expected in the near future,

(es The Qégvery Waters ﬁiggﬁte. The Cauvery rises at Tala Kaveri
in the Brahmagiri range of western Ghats in Coorg district of
Karnataka and joins thé Bay of Bengal after flowing through
Tamil Nzdu., |

Differences fegérding the utilisation énd distribution
of the waters of this river arose between the British rules

Madras Presidency and Pricely state of MYsore in 1850. An

25, "A Move Forward", - Times of India, July 27, 1972. The
nation: has been suffering a loss of food grams workh
BB, 15 crores and 1250 M.,W of power because of the Narmada
dispute alone, annually. Navbharat Timeg,Dec.4, 19%




:agreement could be arrived'at in 19é2 which pfoVided that
Mysore could hét, without the previous comsent of fhe Madras
Government, build any resefvoir on the Céuvéry or any of its |
tributaries listed in the agreement including the Kabini,
Hemavati and Horangi on which Kaznatéka has started projects.
whiéh are a bone of contentioﬁ between the two staiés in the
present dispute). |

In 1910, the then chief Engineer of Mysore (later its
Dewan) Sh. M, Visvesvaraya pEEpared plans forthé construction
of the Krishnarajasagar dam across the Cauvery, The proposed
project was to be taken up in two stages. As required by the
1892 agreement, Mysore sought the consent of Madras which |
agreed to the first stage but objected to the second stage
on the ground that it would affect the existing_irrigation
in its areas, Because of the differences of opinion, the
matter was refer#ed to‘arbitraﬁion as provided uhder the
1892 agreement., The arbitrator gave his award in 1914
which was not acceptable to Tamil Nadu. Altﬁougﬁ, the
award was ratified by the Government of In dia; yet Tamil
Nadu appealed to the Secretary of State against i£ and‘the
1mpleﬁentation ﬁas suspended.26

The Secretary of State for India directed the Mysore
Gewvernment t¢io enter into fresh negotiations with Tamil Nadu.

After long drawn out discussions for about ten years, an

26, Under clause IV of the 1892 agreement it was provided
that differences of ppinlon between the Madras and
Mysore Governments shall be referred to arbitrators .
appointed by the Government of India and their decision
shall be final and binding on the parties, For further
details of the 1892 agreement, See HUSSAIN (M, BASHEER),
GpoCit. part IIo PP. 1""17. ' :
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agreement was reached in 1924, Under the agreement Tamil
Nadu was allowed to go ahead with its project at Mettur
while Karnataka was allowed to proceed with its project at
Kri shnasagar.

&fter independence, certain diffe:encesarose between
the states of Karnataka, Tamil Nadu'agd Kerala over the
utilisation of waters of the Cauvery., The Government of
Karnataka started work on new projects on the Hemavathi
Kabini and Harangi {(the t:ibutakies of the Cauvery) which were
objected to by Tamil Nadu, Karnataka claimed that it was
entitled to start witb some new'projécts on the tributaries
of the €auvery under 1924 agreement. It contemded that Tamil
Nadu had already appropriated larger benefits from the Mettur
and Bhavani’' projects and was objecting to the projects under-
taken by Karnataka to cffset its,advantages from these new a
reserveirs,

In the meanwhile, the gove rnment of Karnataka appointed
a technical committee to go into the problem of utilisation
of the Cauvery waters. This committee submitted its report
in August, 1969, Tamil Nadu feared that the committee
appointed by Karnataka had urged the Governmént of Karnatahka
td go ahead with the projects with or without the consent of
27

Tamil Nadu and with or without clearance by the Centre.“’ 8o,

it requested the Centre to intervene in the dispute

before it took a turn'for the worse, Following repeated

27. Indian Express, September 6, 1969, p.6

‘ 8ince the Government of Tamilnadu had executed three
projects, namely Mettur High Level Canal, Kattalai Bed
Regulator and Pullambady scheme without obtaining
concurrence of Karnataka, so, the committee appointed the
Karnataka urged the Government of the State to go ahead
with its schemes without waiting forthe approval of Tamil
Nadu Govermment. "Inter-State Water Disputes ipn India",
New Delhi, Indigplaw Institute, 1971, p.49
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requeaste from the Government of Tamil Nadu to direct Karnataka

not to proceed with the projects, the Union Govermésent in March
1970 issued a directive to Kernatake, directing Lt not to |

proceed vith the projects till the issues involved in the

di spute were settled, But the Govermment of Kornataks turned

down the proposal of the Union Governmentaas

Attempte were made in the meantime to bring the states

to agree on a socttlement but the views of the parties could

not be reeonci.léd; After futile talks, the gevernmeht of Tamil

Nedu started pressing hard for the immediate constitution of the

Tribunal for the Cauvery dispute, In an al_l party maeting it wvasg
decided to cobserve June 27, 1971 as a day of protest against the
“unwarranted® deley coused by the Union Government regarding
the sotting up of a tzribunal,ag The DMK controlled

state govermment, in e ‘msamtipn passed in July 1971,

roquested the Centre to refer tﬁe dispute to arbitration,

The resolution said that any further delay would have the

unfortunate and undesirable effect of helping the Government of

Karnatakae to proceed and complete ite projects placing the
irrigational interests of Tamil Nedu in sericus jeopardy.

Forty Members of Parliament from Temil Nadu marched in a silent
procession to the residence of the Pi‘ime Minister on July 2,
1971, demanding the imgmate refercnce of the dispute to &
tribunal, They presented a memorandum also to the Prime

Minister to this effect.’® But Prime Minister turned down
Tamil Hadu's demend for referring tho diecpute to & tribunal,

28, Times of India, Morch 6, 1970
29, Swarajyes, August 7, 1971, page 22
30, Times of India, July 3, 1871, p.6
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Mrs. Gandhi drew Mr, Karunanidhi's attention to the fact that
Karnataka was under President's Rule. She said, "when there is
no popular Government in Kar6ataka, it would not be proper to
take any step committing the Karﬁataka Government”.31

The Government of Tamil.Nadu filed a suit in the Supréme
Court in August 1971, seeking a declaration to the effect that
a dispute has arisen and it is the duty of the Central Governw
an? to constitute a tribunal to settle the dispute., 1t also
séught an ex-parte injunction to stay Karnataka from going ahead
with its irrigation projects upstream of the Cauvery.32 Later |
on the Gove rnment of Kerala also filed a suit seeking simiiar»
declaration for referring the matter to a tribunal., The
Karnataka Government also entered a caveat before the Supreme
COuft to enable it to put forward arcuements in support of the
stand tsken by it.

In 1971 the Chief Ministers ¢f the three states met in
New Delhi and it was agreed upon between them to appoint a
fact finding committeé to collectlail the data pertaining‘to
the Cauvery waters., After this committee submitted its reporﬁ
in December, 1972, the Chief Ministers of Karnataka, Tamilnadu
and Kerala again requésted the Union Government to make a
detalled study of the water requirements of:various projects in
executiop as well as as projects‘planned by the states., These
studies and subsequent discussions at technical level were

completed in July, 1974.33

1
]

The efforts of the Central Government to convince the

31. Asian Recorder, August 13-19. 1971 p. 10310
32, above cited p. 10322

33. Report of the Ministry og.lggiggtiog and Power, 1974-75,
P.35.
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states of the desirability to make reaéonable ad justments in
their inflated claims did not make much impact on the three
statess The valuable date collected by fhe two committees
appointed by the Central Government also could not help them
much in reéching an agreement among themselves,

In October 1974, the Government of Tamil Nadu again
urged the Central Gove rnment to refer the Cauvery waters
dispute 0 a tribunal, It recuested the Centre tc intervene
immediately and secure the release of ﬁheIWaters impounded by
Karnataka in,Kabiﬁi reservoir which should have otherwise,
flowed into Tamil Nadu.34 it wanted the issues involwed 1h
the Cauvery dispute ¢£o be sélVed at the earliest because it
was prqéosing to modernise the Tanjore Delta irrigation
scheme by econstructing a grand Anikat, a scheme in which the
World Bank has also shown some interest, Kerala Government
aiso shéwed her: interest in an early settlement because it
proposed to build Kakkadaril irrigation project in Cannanore,
Karnataka also favoured an early settlement because it was
planning reservoirs on Hemavathi, Harangi, Kabini and Savarnge
vati tributaries of the Ceuvery in its State.

Under these changed situations, #n end of the long standing
di spute appeafed at hand.in November 1974, when the Chief
Ministers cof Kamatéka. Tamil ‘Nadu and Kerala agreed to the
establishment :of Cauvery Valley Authority more or less on the
lines of the Tennesse Valley Authbrity in the United States., '
The proposed Authority was to comprise of technical experts

from the three states and was to be headed by a Union Official,>®

34. Statesman, November 29, 1974. |
35, Hindustan Times, November 30, 1974 p.l



Bu£ there arose differences over the draft of the proposed
agreement which could not be feconciléd and the three Chief
Ministers left New Delhi without signing the draft agreement,
The Chief Minister of Tamil Nadu sald in Madras that "Certain

Problems have arisen in the finalization of the draft."36

But
it is believed that the agreement could not be signed because
Kerala had misgivings about an implied bar on its diverting
Kgbini waters west wards for power generation, Sh;-Karunanidhi'
did not favour signing the agreement to consider the waters
Tamil Nadu would have to surrender, They met again in New Delhi
in February, i975, but failed to reach an agreement, Two
new drafts were presented by Eerala and Karnataka at the meeting
but no agreement could be reached because of differences among
the-Chief‘Ministers on the quantity of waters to be shared
among the States, Aanother hurdle was the stand taken by the
Chief Minister of Kerala, Sh. Achutya Memon, who urged that the
question of *what is economic use of water in any state' should
be decided not by the proposed authority but by the concerned
states themselves.37 '
Tamil Nadu Chief Minister Sh, Karunanidhi wanted an -
early settlement of the dispute so0 as to enable the state
Government to save Thanjevur Del ta from turning into a dust
baw1.38 A séttlement of the Cauvery dispute had acquired

urgency also because the 50 year agreement of 1924, which

»

36. Statesman, December 1, 1974, pel. ‘
37. Hindustan Times, February 16, 1976, p.l
38, Statesman, November 29, 1974
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reg&léted the distribution of the waters of this river, was

due for revision in 1975, Karnataka particularly wanted the
basis of the water distribution of 1924 aéreement t0 be reviged
in its favour. The increased spirit of mutual accomodation
witnessed among the States after the declaration of national
emergency in June 1975 also paved the way for a settlement.

A climate conducive to some agreement was created b§ the ousting
of the Q.MoK- controlled government from Tamil Nadu, The long
standing dispute on the sharing of the Cauvery waters was
settled in August 1976.39 According to the‘ag;eement a
committee of representatives of the three States and the

Central Government was to be constituted immediately to work
out the manneﬁ of sharing the avallable waters in lean years,
The task of working out quantities of surplus waters to be

made available to the concerned states was also entrusted to
this committee., The report of the Committee was to be submitted
with;n thrée'mcnths for consideration at the next meeting of

the Chief Ministers.

The three states also agreed to the constitution of a
dauvery Valley Authority comprising of one irrigation engineer
from each of the three states and would be presided over by
an engineer nominated by the Union Government. The functions
and rules of procedure of the proposed Authority is being

drafted by a Committee of the Secretaries of the three States.

39.. Hindustan Times, August 27, 1976 p.1 Also see "The
Cauvery Accord", Hindustan Times, August 30, 1976 p.7
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(£) 1The Kfishnélwatérs Dispute. The Krishna'risgs in the western
Ghats and jeoins the Bay of Bengal after flowing through Karnatakg
and Andhra Pradesh,

Before independence mdst of the projects undertaken on'thel
Krishna river were isoclated works without much regard for
projects in other states. 80, no major differences rose between
different states with regard to the waters of this river,

The controversy over the use and a llocation of the
Krishna waters began in 1951, when atgfhe instance of the
"Planning Cammission, an inter-SEate conference was held at
which an agreementwasg reached, The agreement provided for the
allocations £ the Krishna waters among the then states of
Ma.dras, Hyderabad, Mysore and Bomiay.

After the agreement of 1951, many new developments took
place in the political boﬁndaries of various states. In 1953,
the Andhra Dct was passed under vhich Madras was split into
Andhra and Madras. As a regult of this, part 6f the Kribhna
waters which lay in Madras before 1953, now came to lie in
the territorial limits of various states. A few years later
the state of Bombay was split 1;tovMaharashtra and Gujarat. As
a result of these developmenty, fhe accord of 1951 lost ~
its validity and it became necessary to make adjustments in the
river waters allocations made to various states under it.

Almost all the new emerging states demanded reallocation
offi the waters of the Krishna, Karnataka, Maharashtra and
Madhya Pradesh wanted a de-novo consideration of the entire
issue concerhing the allocation of the waters. Andhra Pradesh
did not favour this demand made by the other three states

and wanted that the 1951 agreement should remain in operation
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for its prescribed period of 25 years;4°

The Government of India left the matter to the new
emerging States and wanted that they should themselves reach
some amicable settlement, In 1960 an inter-State conference
was also convened in New Delhi, but the attempts made by the
centre did not bear fruit, Ultimately, the Gove rnment of
India constituted a commission-(Gulhati'CQmmission) to review
: tﬁé-SUpplies of the Krishna { and Godavari) waters.v‘The
Cbmmission submitted its‘repcrt in 1962 in which it made
several recommendations, _
| The report of the Bulhati Commission was férwarded to all
the concerned states, A&n attempt was now made by the Union
Government $o0 make the states reach some amicable settlement
among themselves, After the failure of negotiations, the Union
Minister fcrllrrigation and Power in March, 1963 laid a
statement on the tablé of the Lok Sabha in which tentative.
gllocatiéns of the Krishna waters were made among the:’
states of Maharashtra, Karnataka and.Andhra Prade’sh-.‘u_ The
scheme of things outlined by the Union Minister was, however,
not acceptable to any of the étate Governments involved in
the dispute.

| In the meanwhile, the Central Gove rnment cleared
some projects proposed by the Government}of»Mahérashtra which
were strongly opposed by the Go&ernment of Andhra Pradesh on

the grounds that'they-needEdﬁmore waters than were provided

40, Andhra Pradesh was in favour of continuing the 1951
agreement with slight modifications because it had
lost the least. Link, vel, 9 (51), July 30, 1967,
. pagee 19,
41, GULHATI (N.D.),"Development of Inter-State Rivers“,
op.cit.,p.194,
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for Maharashtra under the 1951 agreement. Attempts were
continued by the Union Governmment to arrive at a harmonious
agreement betwéen various parties., A&s no state was willing
to scale down its highly exaggefated demandé, no agreement
could be réached even after éaveral rounis of talks., In
March 1968, the Gove;nment,of Maharashtra threatned to boycott
the talks if no early settlément of the dispute could be
arriﬁad at.42 The Karnataka GGVernment also expressed its
unhappiness over the futile talks and discussions and handed
over the dispute to the Advocate General of the State.43'
Because the negotlations were not leading the States any
closer to a settlement, the Government of Andhra Pradesh,
which had hitheito been against referring the dispute to @&
tribunal, now agreed to this deménd.

In January 1969, the Union Minster for Irrigation and
Power said that the Central Government would resort to
constitutional methads to settle the disputes if its present

efforts to solve them by Gandhian methods failed.44

A final
attempt to settle the dispute by negotiations was made in
April, 1969, when the Deputy Prime Minister Shri Morarji

Desal agreed to mediate in the digpute, But his discussions

42, Free Press Jouggal. March 12, 1968,

43, The Chief Minister of Karnataka said in the State Assembly
We are tired at talks and negotiations, therefore, the
question of any further talks or negotia tions has ceased

to exist"™ -« Free Press Journal, March 22, 1968,
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with the Chief Ministers of Andﬁra.Pradesh, Karnataka and
Maharashtra also did not lead to reconciliation of their
view points, On April 17, 1969, the Prime Minister decided
to refer the dispute to arbitration, to avoid further
biekering among the éontending states. _

In the beginning a decision was taken to set up one
tribunal for both the rivers Krishna and Godavari. The
Governments of Karnataka and Maharashtra favoured the idea
because they wanted the dispute to be golved in its totality
and not in isolation, But Andhra Pradesh insisted on setting
up two tribunals siﬁce~two rivers were involved. Ultimately
the matter was referred to the Union Law Ministry whi&h
recommended that two tribunals with eommoh'members and
Chairman should be set up, As a result, the Krishna Water
Dispﬁtes Tribunal was constituted with Sri Justice Rnéa Bachawat
as its chairman and two other judges as membersfS |

After investigating the issues involved in the dispute
for about 4 years the Krishna Water Disputes Tribunal submitted
its report to the Union Govermnmefait in December, 1973, The
Government of Karnataka, Andhra Pradesh, Maharashtra and the
Central Government sought some ¢larification/guidance on
certain matters which were not originally referred to the
Tribunal, The Tribunal was obliged to entertain such
requests from the parties to the dispute under section 5(3)

of the Inter-State Water Disputes Act, 1986. Arguments on

45. The Krishna Water Disputes Tribunal was constituted by

, the Gove rament of India by notification on april 10,
1969, issued under section 4 of the Inter-State Water
Disputes Act, 1956 (33 of 19%6). Shri Justife, R.S.
Bachawat was appointed its chairman and Shri Justice
Shamsher Bahadur and D.M, Bhandari as its members.
Bee Gazette of India Extra~ordinaty, Part-IX, page 3,
sub«sec (ii) dated April 10, 1969. ,
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the matters on which clarification-and/or guidance was sought
by the states were cempieted by the Tribunal in the early
months of: 1976, o

| The Krishna Water Bisputes Tribunai gave its final _
decision on the claims of Maharashtra, Karnataka and Andhra
Pradesh about sharing the Krishna Watefs on May 27, 19%6, For
fuller and better utilisation of the waters of this river the
Tribunal suggested the constitution of an inter~State

administrative authority to be known as the Krishna Valley

Authority, The proposed authority would have representatives

from the three States and theCentre on it and will decide

the manner in which the extra flow of watek other than 2060
T™C (thousand Million Cubic Feet) shall be utilised by the
states concerned, In case the total supply is less than 2060
thousand Million Cubic Feet this body would decide the manner
in which the deficit waters are to be shared by the States.4§
: . The Godavari rises in the Nasik

di strict of Maharashtra and after flowing though Maharashtra

snd Andhra Pradesh faulls in the Bay of Bengal. It is the largest

of the east flowing rivers with its catchment areas in Maharashtra

Madhya ?radssh, Karnataka, Orissa and Andhra Pradesh.
Beﬂore‘independence not much was done in the direction of

harnéssing fhe vast potential of this river, The approach

adopted was to plan and execute small projects within the

territorial limits of a particular states which affected the

water supplies in the other states the least. Also, the

46, Hindustan Times, June 1, 1976 p.4
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quantity of water in this river was very large and the
states were‘npt in a position to ensble to use all of it,
Therefore, no major differences of opinion arose between
the various constituents of British India concerning allocae
tion, untilisation and control of the Godavari waters.47'

In 1944, tripé@ité discussions tabk place between
. the then states ofﬂmysére.‘ﬂyderabad-and Madras Presidency in
which the residual supply available was determined and
assigned to the three states.

The first attempt to harness the waters of thie river
in independent India was made in 1951, when an acsessment
of the supplies available in the river was eérried out, The
water requirements of projects then in operation and further
possible uses in the light of proposed new projects were
studied, An inter-State conference was convened by the
Planning Commission in the same year in which an agreement
was signed between the stétea of Bombay, Hyderabad, Mysore and
Madras regarding the allocation of water supplies from the
Godavari. |

wWith the signing of the 1951 agreement started an era
of major changes in the political boundaries of States, In
1953, the Andhra State Act was passed which gave birth to a
new state of Andhra in southern India, 1In 1956;-new territorial
limits of variocus states came into being with the passing

of the reorganisation of States Act., In 1960, the state

47. However, in 1933 differences arose between Madras and
Mysore over the Tungbhadra - a tridbutary of the
Godavari which were resolived by an agreement between
the two states in 1938,
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of Bombay, as reorganised in 1956, was split into Maharashtra and
Gujarat.

In view of the changed political situation, a review
and modifiction of the agreement entered into by States in 1981
became essential with regard, to the works in operation, under
construction and contemplated in different regions. Newly
emerged states Maharashtra and Gujarat came out with a demand
for making readjustments in regard to the distribution of
waters of the river and finances allécated for various projects
taken thereon, The Union Government wanted the states to |
reach some agréemant among themselves on the basis of the date
avallable with it. (

HowGVer; no agreementwould be reached. One of the
important factors responsible for this was that economic
deveiOpment had brought home to the governments of states
the importance of ingreésing use of river Waters.48 They
started putting demands far in excess of their actﬁal
requirements, Their claimfs were s0 exaggerated that they
far exceeded the total availability of the waters in the
@odavari {and Krishna) basin,

To seék an end to the dispute, the Government of-India.
in May 1961, appointed a three member commission (Gulhati

48, Before 1951, hardly 2 per cent of the waters of the
Krishna and CGodavari was utilised., 8o every state
was liberal in its attitude towards the allocation of
the river waters. But by the end of second five vear
plan the percentage of the titilised waters of the two
rivers went upto 20 which made states adamant in their
attitudes towards the allocation of the waters of the
two rivers, CHATURVEDY (B.N.) "Godavari Krivhna Waters
Disputes®, Secundrabad, Deccan Geographer Vol.V (1-2),
Jan=Dec, 1967 Pe 3i.
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).49

Commi ssion This commission was required to report on the

water recquirements of various projects then in execution and
new ones proposed. In August 1962, the Commission submi tted
its recommendations which were forwarded to 311 £he concerned
'states with a view to ﬁelping them to reach some amicable
settlement, but in vain, |
On the basis of recommendations ﬁade by the'C6mmission
the Union Minister for Irrigation and Power, Sh., Hafiz
Mohammad Ibrahim, made a statement on the Lok Sabha on 23rd
March 1963, In that statement allocation of Godavari waters
was made among the concerned states, However, the scheme
of allocation dia not find favour with the three states of
Karnataka, Maharashtra and Andhra Pradesh. Some new projects
were cleared during these negotiationé but no early end to
the dispute was in sight, The Maharashtra-Govefnment even
went to the extent of warning the Centre of settle the dispute
by‘OEtober 31, 1967 and wanted‘the dispute to be referred to
a tribunal after that period. In April 1968, the Prime
Minister wrote letters to thé Chief Ministers of the concerned
states suggesting them to reach some émicable settlement
and avoid time consuming process of arbitration, But no
progress was reported in the talks, Ultimately, the |
Governement of India, by a notification in April 1968, set up

a common tribunal for the Krishna and Godavari disputes,

49, Dr, N.,D. Gulhati was leader of the Indian delegation which
negotiated the Indus weters treaty with Pakistan in 1960,
He was chairman of the Krishna Godavari Commission and
additiondl secretary to the Yovernment of India, He was
founder secretary General (1950-57) of the International
Commission on Irrigation and Drainage, later its vice-
President (1957-60) and President (1960-63), He is the
author of many papers, articles and books,
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It was agreed by the parties to the dispute that the Godavari
question would be taken up by the Tribunal after submitting
its finalvreport in the case of Krishna diSpute,s1

| In the meantiﬁe‘the‘Chief Ministers of Madhya Pradesh,
Maharashtra, Orissa and aAndhra Pradesh signed én agreement
for the utilisation of a portion_of the Godavari waters for

irrigation purposes in July 19’75.52

A number of projects were
~cleared, Later on, the Chief Ministers of Andhra Pradesh and
Kyrnataka signed a stop gap agreement in September, 1975 to

53‘ In

proceed with three projects in the Godavari river basin.
October 1975, the Chief Ministers of Maharashtra and Aﬁdhrav'
Pradesh met in Hyderabad and signed an agreement on thé
¢learance of some projects and ﬁhe ﬁse of a portion of the
Godavari waters and its tributaries., On December 9, 1975, the
Chief MiniSters of Ortisa and Madhya Pradesh signed an intere
mediate agreement on the sharing of the Godavari waters.54
However, a major part of the controversy on sharing the
waters of the Godavari was resolved in December 1975, when
an agfeement was arrived at betﬁeen the Chief Ministers of
Maharasghtra, Karnataka, Madhya Pradesh, Orissa and Andhra

Pradesh. This agreement covered VariouS'irrigation and

50. Shri Justice R.8. Bhachawat was its Chairman, The two
other members were Shri Justice Shamsher Bahadur and
D.M, Bhandari.

51, Krishna Tribunal submitted its final award to the _
Government of India on May 27, 1976 gmd has now started

- with the Godavax:i waters dispute, Stateeman, June 1,'76p 1

52, Hindu, July 25, 1975,

53, Indian Express, September 17, 1975

54. Hindustan Times, December 19, 1975 p.1l.



power projects which needed 2,300 Thousand Million Cubic
Feet of waters against the total basin reserva;r of 3,000
™C, The States concerned signed this agreement on the
understanding that it would not prejudice ﬁheit claims before
the Godavari Waters Tribunal.55 As the agreement reached
among the states did not settle all the issues involved ih the
di spute, the Godavari Water Disputes Tribunal will be reguired
to go ahead with the dispute over some projects and the
distribution of remaining 700 T™C of wa-ters,56

The Godavari waters accord reflected the cooperative
approach adopted by the Staies‘who_wiseiy‘decided to settle
" the major issues in dispute thermugh bilateral talks rather
than through long drawn out arbitration, |

Before the agreement of December 1975, almost the whole
of thé Godavari waters, estimated at about 3,000 ™MC was
flowing into the sea unharnessed except for some 800 T™C, The
dispute among the states related to the quantum of waters to
which eaeh stéte was entitled and since no agreementwas forth-
coming for about 13 years, ﬁa state was in a position to
finalise its respective reseEVOiré and irrigation projects, A
total of 81 irrigation and flood control schemés in the
Godavarli basin were pending since the early sixties. The
agreement of December, 1975, has eased the position ¢o a
congiderable extent and the stétes are now free to proceed with
their respective projects and make the best use of the

GodaVa‘ri waters.,

56, The functioning of this tribunal is examined in greater
detail in Chapter IIx

56, Hindustan Times, Becember 19, 1975 p.1




Chapter III
WATER DISPUTES TRIBUNALS

In a federation, conflicts between the Union and the states
and among the states themselves are almost lnevitégle. However,
in all féderal constitutions provisions are made to avoid them
as far as possible, failing which mechanisms for conflict
resolution are provided,

In the case of India, functional tension areas such as
policy ‘eoncerning food, industrial location, language, borders
and waters are areas of intere-state conflicts, The Central
Govefnﬁent piays more or less the role of . an arbitrator, Of all
these inter=-states water digputes have proved particularly diffi.
¢ult to resolve,

The discussions held in the Constituent Assembly leave no
doubt that the founding fathers were cautious about differences
over the use of inter-state rivers. Yet, they did not incorporate
many provisions in this.regéra, leaving room for the Central
Government to deal with the situation as and when it arose,

In 1958, the Goverrment of India introauced in Pariiament
two Bills on this subject i.e, the Inter-State Water Disputes
Bill and the River Boards Bill, Both these Bills were passed
in 1956 and provided government with the machinery which it
required for dealing effectively with inter-state riv er water
disgputes. Under section 4 of the\InterbState Wéter‘niéputes Act,
1956, there is a provision for reference of disphtes relating

of ’ ,
to waters inter-state riv ers and river valleys for adjudication

to tribunals,

The Inter-State Water Disputes Act of 1956 provides that
the tribunal shall consist of a chairman and twa‘other members

nominated in this behalf by the Chief Justice of India from among
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persons who, at the time of such nomination are judges of the
supreme Court or of a High Court, 1 Necegsary conditions for the
constitution of a Tribunal under section 4 (1) of the Inter-
State Water Disputes Act, 1956 are: |
{) receipt of a request by the Centre from any state government
'uhder'SQéﬁion 3 that a water dispute has arisen with another
state government, which it wants to be referred to a tribunal
vfér ad judication, ang,
i11) opinion of the Central Government that'the'water_dispute
can not be settledcby negotiations among the concetrned sgtates,
it.mﬁst be pointed out here that the Union Govermment is

not 6bliged to constitute a tribunal merely after a request
has been made by a State Govermment to this effectg2 It is in
fact empowered to mpke an attempt to settle the dispﬁte by
negotiation and no state can compel it for the immediate ref.
erence of £he dispute for adjudication to a tribunal on the
grouhdé that the seitiement by negotiations has already been
‘mnsuccessfuily attempted,

| The settlement of river water disputes by negotiations
is obviously ideal to resolve these problems, but it deesnot
mean that the Central Government may keep any water diépﬂte
pending for years together without seriously attempting its
settlement by negotiations. It is in the best interests of the
States concerned and éhe cbuntry'at large that a water disputes

tribunal should be constituted by the Centre as soon as it be-

1. Section 4 (2)

2, After the Reorganisation of States in 1956, differences
rose among the States of Andhra Pradesh, Karnataka and
. Maharashtra over the utilisation and distribution of the
' waters of the Krishna, Despite several requests by the
Govermments of Karnataka and Maharashtra all these years
the Krishna water Disputes Tribunal was constituted by
the Government of India only in 1969, '
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comes clear that further negotiations are not likely to yield
fruitful results., 1In the past the Centre has kept pending
many water disputes on the grounds of exploring the possibility
of a negotiated settlemen£ and the country hgs suffered Eosses
because of inaction on the part of the Central Goverrment in
‘this regard.3 Such a delay has not beenveostly in economic
terms but even more so, in the resulting aggravation of parb—
chial feelings. What is now needed is a time limit for the
- settlement by negotiations, The Administrative Reforms Commiss-
ion,in its report on Centre-State Relations has recommended
that a timé limit of three years should be_prescribed for settle
-ment by mediatidn~of any inter-state water dispute and on the
éxpiry of that time limit the d spute should be referred to a
' tribunal for compulsory arbitration,
This was one ®f the most important recommendations made
'_by the ARC in the direction 6f streamlining mechanisms of
conflict fesolution and finding an early end to the inter-state
reiv. laries over riv er waters and much could be said in its
favour;’ However; the Central Governmen£ has rejected it on the
grouhds that it would not be feasiblevto-preséribe any such
time limit.d | | |

After a tribunal has been constituted the Central Govern-
ment refers the wéter‘disputé to 1t for adju&icaﬁion;,lt can.
refer any matter which it thinks is connected with the water
disgpute or 1s‘releveht tévit.‘ When a water dispute has been
referred to the Tribunal it'shall investigate the matter and

3, The inaction on the part of the Union Goverrnment has created
: a crigis in Centre~State relations more than once and State
. Goverrments have filed suits in the Supreme Court for ref-

_ erence of the dispute to Tribunals. For example the Governe .
ment of Tamil Nadu on August 4, 1971 filed a suit in this
‘regard with the Supreme Court for constituting a tribunal
to settle the Cauvery waters dispute, Kerala also filed a

similar. suit later on,
A Dot Tamayr DadPridlea ™ Avnril_1 4 10778
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forward to the Central Govermment a report setting out the
facts as found by it., In the report it gives its findings
and Aecisions on the matters referred to it,

For conducting investigations the Tribunal has the powers
of summoning and enforcing the attendance of any person before
it, It directs the States Governments which are parties to the
dispute to present their cases before it, It is free to make

on the spot enquiries with regard to the locations of projects,
flow of-wa£ers, etc,
Implementation of Tribunal Awards

After making its investigations the Tribunal forwards
a report to the Central éovernment which is sent to.all the
State Governments parties to the dispute, The Central
vGovernment and the state governments are entitled to seek
further clarificafions and/or guidance on certain'iséues. The
Tribunal on receiving theée queries may forward another report
giving such explanaiions and/ér gulidance asitdeems fit.S Once
the decision of the Tribunal is published in the official
Gazette it becpmes final and binding on the parties who are
bound to implement it.

The problem that may arise is, that a state government
against whom the award goes, may refuse the implementation of
the award on its part. Simila: difficulty was encountered in
the case of the Krishna Water Dispute Tribunals award, 1In
August 1974, when the hearings on the matters referred to the

Tribunal for cliarification and guidance were going on Karnataka

5., Section 5 (3) of the Inter-State Water Disputes Act,



kboycotted the meeting. The official representative of tﬁis
state went out of the proceedings saying that Karnataka did
not hope to get justice at the hands of the Tribunal and
would not be taking part in its future proceedings.6 The
QOVernment of Karnataka was however petsuaded by the Centre

to go back to the Tribunal. In thig way the Central GOVernmant
overcame a situation which could otﬁerwise have led to dangerous
‘conseguences,

For-aVOiding such cases in futufe, the Inter-State Water
Disputes Act, 1956, needs to be sultably amended, The terms of
‘the reference to the tribunal should alsoc include matters
relating to the implementation df the decision of the tribunal,
The tribunal should not be dissolved by the Central Government
after it has submitted its report bué-should remain alive until
all the issues, including those relating to the implementation

of 1ts award, are also settled.

The Government of India has constituted three water
disputes Tribunals so far, They are: |
a) The Narmada Water Disputes Tribunai
b) The Godavari ﬁVater Disputes Tribunal
¢) The Krishna Water Disputes Txiﬁunal

a) 1

The Narmada is perhaps
the only one among the major rivers in our country which has
remained practically unexpoited for irrigation and power

generation purposes. Its water reeources are.largef than the

6. Hindu, August 31, 1974
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those of the Ravi, Sutlej and Beas put together. It rises at
Amarkantak in Madhya Prédesh and, after flowing through this
state, forms the boundary between Madhya Pradesh'and Maharacghtra
and Madhya Pradesh and Gujarat before falling 1nto the Arabian
Sea, |

After Independence the Government of Madhya Praddsh and
Bombay requeéted the Central ﬁhter and Power Commission for
‘pfeliminary'investigations for'plannihg_multtpurpose projects in
the Narmada basin. &n ad hoc committee was appointed by'the
Government of India, which in its report drew the attention of
the Union Government to the great potential of development in
the river. Surveys for projects and reservoirs of the Narmada
waters were conducted in 1§48 but no major developments could
take place in'thevabsence of an agreement between the beneficiary

7

states, In 1963, a dispute arose between Madhya Pradesh and

Gujarat over the Navagam dam whichADr. K.L. Rao, Union Minister
for Irrigation and Power proposed with its height at 425 feet,®
In that yesr, an attempt was made tb settle the issues involved
in the dispute at a meeting of the Chief Ministers of Gujarat
and Madhya Pradesh and a tentative agreement was also reached.

- But Madhya Pradesh Gove rnmeﬁt refused to ratify this agreement.
After the failure of negotiations, the Government of India
appointed the Narmada Water Regources Development Committee in
September 1964, under the Chairmanship of Dr. A.N. Khosla. The

Commi ttee was required to put forth the best possible master

7. None of the 13 prejecté drawn up in 1947-48 has made progress
so0 far: because of controversy ove r the development of the
waters of the river, Hindu, January 6, 1968.

8. Organiser, September 2, 1972 p. 13.



plan for the utilisation of the Narmada waters.,

The Committee submitted its report in 1965, in which it
recommended some projects for Madhya Pradesh and a higher dam
at Navaggam in Gujarat. The recommendations of the Khosla
Commi ttee were not aeeebtable to Madhya Pradesh. Its main
objection was thét the increased height of the Navagam dam
would mean lesé water for Madhya Pradesh which would result
in lack of irrigation facilities for it, Also about 94,500
acres of cultivable land was to be submerged in Madhya Fradesh,
if it accepted the Khosla award, It wanted that top priority
should be given to irrigationgl requirements and nét to powef
generation, the demands for which could be met from other
sources. 1It, however, favoured its own scheme of getting the
optimum benefits from the Narmada waters Witﬁ three dams at
Harinfal, Jalasindhi and Navagam -« the last one with lower
height. The Government of Gujarat however fully endorsed the
Khosla award and wanted it to be implamented._9

In April 1965, an agreement was signed between Madhya Pradesh
and Maharashtra for the joint development of hydro-electric
power project at Jalasindhi. But no progress took place in
talks between Madhya Pradesh and Gﬁjarat as differences between
the two States regarding the height of Navagam Dam project
could not be ironed out. In July 1968, the Gove rnment of
Gujarat requested the Central Government to set up a tiibunal
under-section 4 of the Inter-State Water Disputes Act, 1956,
for the adjudication of the disputes But the Union Government

wénted an amicable settlement of the dispute and continued its

9. = Tribune, June 26, 1972.
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efforts to reconcile the views of the two Govermments without
much success.:® The €hief Minister of Madhya Pradesh even
accused thé then Union Irfigation Minister Dr., K.L. Rao of
partial treatment in the affairs of the river waters;11 in
September 1969, the Government of Rajasthan in a~ietter to
the Central Government requested that a tribunal be constituted,
In October 1969, the Government of India, by a notification
constituted Narmada Waters Dispute Tribunal and referred- the
diséute to it, The Tribunal had the following Chafirman anﬁ
members nominated in this behalf by the Chief Justice of India,lz
1, Shri Justice V. Rama Swami s Judge of the Supreme Court -
Chairman, ' |
2. Shri Justice V.P. Gopalan Nambiar 3 Justice of the Kerala .
- High Court - Member
3. ‘Shri;Justice G,D, Mathur 3 Judge of the Allahabad High
Court --'Member.13
As Madhya Pradesh was not in favour of thé.diSpute being
referred to a tribunal, it filed a=Demur:er before the tribunal
alleging that tke decision taken by the Government of India in
consti tuting the tribunal was.ultrz:wireés,.‘1'4 Threéts of launching
Telengana fype agitation were given by MP'g £rom the state to
express their displeasure with the step taken by the Union

Government,

10."In April 1969, the official representatives ofMMadhya Pradesh
- Government walked out from a meeting with their counterparts
in New Delhi. Times of India, April 14, 1969

11. Hindustan Times, april 13, 1969.
12, Report d&fthe Ministry of Irrigation and Power, 1969-70,p.84.

13, Shri Justice E. Vankatesan toock charge in place of Justice
" G.D. Mathur as Member, However, Shri Justice Venkatesan also
resigned from the Tribunal in November 1974..

14, Amrit Bazar Patrika, January 12, 1970.
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The Tribunal went ahead with its proceedings and gave
decisions on5certain'prelim1nary'issues pertaining toc law in

15 These decisions were not acceptable to

February, 1972.
Madhya Pradesh and Gujarat so the two State'@overnmeﬁtn filed
appeakts before the Supreme Court and obtained stay oréerw The
Supreme Court, however, permitted the Tribunal to proééed'ﬁtth.
inspection and discovery of doecuments, -

: The era of political uncertainity in the concerned states
came to an end in 1972 with which an atmosphere, conductive
to an negotiated settlement was created, Although the matte:‘“
was before the Narmada Tribunal, these states urged that they .
should go for minimum programme for the devélopment of some
of the backward areas and meét.some urgent needs pending the
decision of the tribunal. <Chief Ministers of Gujarat.and
Madhya Pradesh through direct negotiations, came to an understanding
in Jume 1972, Both of them, alongwith the Chief'Minister of
Rajasthan again met in New Delhi in August 1972 and signed an
égreement in the presence of the Prime Minister, This agreement
provided for 0.5 and 0,25 MAF of waters for Rajasthan and
Maharashtra respectively from the Narmada. No agreement could
“ge arrived regarding the height of NaVagaﬁ dam. The Prime
th;ster was requested to give her éeéiston on this issue, All
the ééﬁr\states decided to abide by her decision. Further,
‘the four Chief Ministers, in principle decided to withdraw the
dispute ovér Narmada waters from the tribunal before which it

had been languishing since 1969,16

15. Report of the M
75. Poe 33. '

"16. Asian Recorded, August 1972, O. 10912, -
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/ The Prime Minister was to give her award before August 15,
1972, after taking into consideration the technical and other
asPecﬁs for'fixing the height of the Navagam Dam, Thé,Prime
‘Minister asked the Chief Ministers of Gujarat and Madhya
Ptadesh'to hold discussions with‘each other and report the
results to her so as to enable her to know their views on thé
issues involved in the dispute, especially the heights of the
dam.17 vBut the did not giver'hé: decision because there was
no*popular QOVernmenﬁ'in Gujaraﬁ;‘The chénged political situation
- in this state made the setﬁlement of this dispute even more
difficult. As a result of all these deveIOpments no progress
took place in this regard from July 1972 to July 1974. The
Chief Ministers of Gujarat, Maharashtra, Madhya Prédesh.and
Rajagthah met again and agreed that the quastion of allocation
of waters between Gujarat and Madhya Pradesh and the height of
the Navagam dam should be referred back'to the Narmada water
Bisputes Tribunal for adjudicatién. The méttef Qas. thus, again,
sent back to the Tribunal after a lapse of two years.18

The share of Madhya Pradesh in the Narmada waters was
decided by the Tribunal in February 1975 and what reﬁained to
be decided was the height of'the Navagam dam.19 in March 1975,
an'agreemeht on some issues was reached amohg the states of
Gujarat, Madhya Pradésh, Rajasthan and Maharashtra. With the
signing of the agreement; construction of eight projects utilising

the Narmada waters could be taken up. This agreement was signed

17. Times ofvindiaa August 12, 1973

19. National Herald, February 26, 1975. Proceedings before
the Tribunal are in progress and its report has not been
finalised,
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by the parties tc the dispute without prejudicing their claims
before the Narmada Tribunal;zo |

- One of the factors which has delayed the award is due to
the difficulties arising from the lack of reliable déta. Both
the Staﬁes have exaggerated clainms and are not inclined to -
~accomodate each other, The State of Madﬁya Pradesh wants the
height of Navagam dam to be 210 feet while Gujarat is in favour
of fixing its height at 500 feet (as was recommended by the
Khodla Committee in 1965), Another point of dispute is that
the Government of Madhya Pradesh wants to build three separate
dams which Qoula confine a bulk of benefits to their state
and is not in favour of a big project at Navagam, Gujarat,
on the Gthei hand, wants the setting of a Narmada Development
Authority with the Centre ahd‘the two states holding equal .

shéres in the control of the projedts,

(b7 The Godavari Water Disputes Tribunal. The Godavari is one
of the major rivers of India and offers a large scope for
harnessing heﬁ waters for irrigation and power generation purposés.
Before independence there wés little development of the
Godavarl basin and most of th; exploitationg were self contained
isolated units. The first co-ordinated atﬁempt in this direction
was made in 1951, when the Planning Commission called a meeting -
of the representatives of Bombéy. Hyderahad,'nysore and Madras.
In this conference, an assessment;of the water Supp lies |
availgble in the river after meeting the requirements of the
wérks then in operation and of fﬁrther possible uses, in the
1ightrof'the known new projects, wase made., An agreement was
reéchedvat.the conference rogarding the allocation of the

Godavari (and Krishna) waté:s between different states, The

20, Asian Recorder, May 13, 1975, p. 12569
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agreement was ratified by all the States except Mysore.

Consequent on the creation of Andhra Pradesh in 1983
and subsequent reorganisation of States in 1956, areas and
sites of several projects got transferred from the jurisdiction
of one state to that of énether. The territories of the es
erstwhile state of Hyderebad were distributed between the
three. states af Mahbkrashtra, Karnataka and Andhra Pradesh. As
the boundaries of the signatory states to the agreement of 1951
uﬁderwent drastic changes; there was a demand for the revision
of the allocations made in 1951, s8¢ as tc bring them uptodate
with regard to the changed siiuations and the redistribution
of finances provided for those projects,

- The Central Governmént directed the new states to arrive at
fresh agreements‘regarding the allocation of river waters among
themselves, but the states failed to reach any ragreement., An
inter-State conference of State Ministers was convened in
September 1960, but no settlement could then be reached., In 1961},
the Gove rnment of India appointed a three member commission
headed by sSh. N.D, Gulhati to report on the availability of
supplies in the Godavari (and Krishna) and assess the water
requiremerite of various projects on this river, The
commi ssion was alsd given the task of studying the possiblity of
‘diverting the Godavari waters intc the Krishna basin.

The Gulhati Commission submitted its report in July 1962,
which was sent to ali‘the concerned state governments. The
Central Government held discussiong with the officials of the
conéerned States with a view to arriving at a negotiated
settlement of thie problems involved but no agreement could be
arrbved at. The Government of Maharashtra was not willing to

reach any agreement unless its share of Godavari waters was



increased to 800 MMC, It took the stand that no consideration
was given to the large prOpottion of the Krishna basin in its
State which was subject to recurrent water scarcity and famines,
Karnataka Government was also not satisfied with the recommenda-
tions made by the Gulhati Committee and wanted a larger share
in the Godavari waters, In March 1963, the Union Ministers for
Irrigation and Power,'Sh. Hafiz Mohammad Ibrahim, in a statement
in the Lok Sabha, presented a plgn for the distribution of the
Godavaxri { and Krishna) waters but the scheme of distribution
put forth by the Union Ministegs was rejected by all parties

to the dispute,

When about 6 years of negotiations di@ not yield any
saﬁisfactory résults, the Gove rmnment of India, by a notification,
constituted the Godavary water Disputes Act, 1956, The Tribunal
had the same Chairman and members as the Krishna 'I‘ribunal_.21
1, Shri Justice R.S5. Bachawat, Retired Chief Justice of the

Supreme Court ~ Chairman.

2. Shri Justice Shamsher Bahadur, Retired Judge of the Punjab
and Haryana High Court - Member,
3. 8hri Justice D,M, Bhandari, Retired Chief Justice of the

Rajasthan High Ccurf - Member, |

Mr, Justice Dibyendu Mohan Sen, Jgdge of the Gauhati High
Court was later appdinted as a mamber of the Tribuna} in the
vacancy caused by the death of Shri Justice Shamsher Bahadur
in 1575. |

The hearings of ﬁhe Godavari case could not be taken up

by the Tribunal for about 5 years because it had been agreed

21. Report of the Ministry of Irrigation and Power, 1969-70
p. 84
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that the Tribunal would take.up first the Krishna waters
dispute. ©On the basis of‘the.Guihati-Commiésion report, the
Government of Iﬁdia passed a resolution in 1973 making
tentative allocations for Various projects to be executed by
the concerned states on the Godavary ( and Krishna ) and their
tributaries till 1976,

‘In.regard to the Godavari diépute the pleaéings of ail the
concerned states were completed in 1973vand a large number of

3 The preliminary hearings

documents were submitted'invevi&ence.
began in April 1974 after the report'on the Krishna Waters had
vbbEen forwardéd to the Union Government in December. 1973, But
the Tribunal could not proceed with the hearings because the
three states involved in the Krishna dispute and the Government
of India sought further guidance and/or clarifications on
certain issues under section 5(3) of the Intér~5tate Water
ﬁisputes Act, 19%6. The Tribunal again started with hearings
on the clarifications sought by the Staﬁes end the CentfaliGoverna
ment and gave its final award on May 27, 1976. After giving
final award to the Government of India, the Tribunal has started
with the envestigations of the Godavari dispute.

The Gove rnment of India continued its efforts to settle
the dispute through other channels. The parties to the dispute
aiso realised that it was futile to allow about 90 pereent

of the Godavari waters to go waste in the sea by continuing the

22, "Inter-State Water Disputes in India® ~ Indian Law Institute,
New Delhi, 1971, p. 33.

23, Report of the Ministry of Irrjgation ggd POng 197 2«73

pPe. 128,
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24 Bilateral and Multilatural

'querrel over rival claims,
agreements were entered into by different. states over the
‘use and distribution of Waters‘gf this river in 1975.%°
A much awaitedsettiement was agreed upon in December 1975 with
the signing of an agreement between the Chief Ministers Qf'
Maharashtra, Karnataka, Madhya Pradesh, Orissa and Andhra
Pradesh, involving over 2306 ™C of the Godavari waters against
fhe total basin reservoir of 3,000 TMC.26 All these agreements
signed by the states shall go to Godavari Dispute Tribunal
as these have been signed without prejudicing their contention
and submissions before it, The Tribunal now will confine
itself to the matters not covered by these accords. This is
likely to facilitate the speedier disposal of all the claims,
The states are also not expected to increase their claims because
under the December, 1975 agreement they have‘been entitled to
vast quantities of waters which would take a long time for them
to effectively utilise.n
It is evident from the study that the Godavari waters

dispute has been pending since 1963, For about 6 years the

24, ©Out of 3,000 TMC of Water in the Godavari basin only 1000
- MMC was utilised and the use of the remaining water was _
disputed among the four states, Hindustan Times, July 24.
1975,
25. ZInternal agreement regarding the waters of Godavari were
signed among Madhya Pradesh, Maharashtra, Orissa and v
Andhra Pradesh (July, 1975) between Andhra Pradesh and
- Karnataka {September 1975), between Maharashtra and
Andhra Pradesh (October 197%5) and between Orissa and
Madhya Pradesh.
26, Hindustan Times, Deeember 19, 1975, p.i

27. “Godavarl Waters", Hindustap Times, December 22, 1975,
p.‘?.
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Union Government relied upon its good offices to £ind out an
amicable seftlement out of court, Only after its futile
attempts for such a long number of years it'cénStttuked the
Godavari water Disputes Tribunal in April 1969. But the
Tribunal had the same Chyirman and members as per the Krishna
Tribunal._ As agreed to bf the parties’the Tribunal was to
consider Godavari case after giving its final award in the
Krishna Waters dispute { which it gave in May 1976). During
this period (1969=1976) no development could take place
concerning the deveiopment of Godavari rivér and riVerrvalléy
thereof in the absence of an égreement. This sorry state of
affairs could be avoided by ‘the Government of India by
constituting an_indépendent tribunal for the Godavari.

' Also from the Godavari dispute it becomes very clear that '
the Godernment of India should attempt piecemeal settlement
of water disputes out of court, Intermediate agreemenﬁ‘should
be aimed at among the concerned states leading to settlements
of issues involved inter-state water in disputes by parts.

Iribunal. Before the middle of

c)
the 19th century, there was little aevelopment of the water
resources of the Krishna basin. Most of the projects undertaken
on this inter-State river were isolated works without mucﬁ let
or hinderencé to othérs. The works for development of water
resdurces wére few in number, the water supply was ample in
.relation to the demand upon it and no use of water seriously
affected other uses. S0 no major di fferences arose regarding the
usé and distribution of thé Krishna watérS'upto 1932, In 1933,
bdifferénCes arose regarding the allocations of the Krishna
waters from the Tungabhadra projects between the erstwhile

States of Hydersbad and Madras. After negotiations an agreement

i
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was, howe?er, reached in November 1938 between the two
states on the basis of which Madras could proceed with the
Tungbhadra project.
Except for the Tungbhadra tributary neither the
Krishna nor any other tributery was harnessed upto 19%1, An
-inter-State conference was held in the Planning Commission
in 1951 when, after full technicai examination of the
problems that arose because of the distribution of waters
of this river, allocations were made of the waters among the
different SBtates, |
After ihe passing of Andhra Btate Act (1953) and States
Reorganisation,.Aht‘(1956). the revision and modification
of the 19851 agreement became necessafy. The Central Water
and Power Commiséion (CW & PC) made an attempt to bring the
States téogether but the necessary adjustments worked out by
it on the allocations of the river waters were not accepted
by the state governments.
Though the 1951 agreement provided for the review of
the positibﬁ after 25 years, yet, because of the drastic
changes in the territories of states an immediate adjustment

28 insisted upon

was called for, All States except Andhra
de~novo allocation of the Krishna Waters. The States
pressed for the reallocation of the waters of the river. One

of the four states that took part in the 1951 conference i.e.

28, andhra was in favour of the continuance of the 1981
- agreement because it had received only a very small cut
in the suplies available to it under the agreement -
CHATURVEDI (B.N.) - "Godavari Krishna Waters Disputes",
art cit, Jan.-=Dec., 1967’ Pe 37.
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Hyderabad had entirely disappeared aﬁd the States now were
almost new as compared to 1951. 1n 1960, the Planning
Commi ssion convened another conference of States who, howevet,
remained. adamant with their own estimates and demands.

© On May 1, 1961, a cormission under the chairmanship of
Shri N,D, Gulhati was set up by the‘Goverﬁment of In&ia to
review the position regarding the availlability of supplies
in the Krishna (and Godavari) basin, The Commission wase ﬁo
make recommendations regarding the requirements of various
| projects thereon and.the possibllity of diverting the
Godavari waters into the Krishna basin., In March 1962, the
Govermment of Karnataka fequested the Government of India to
appoint a tribunal under the Inter-State Water Digputes Act
80 that Karnataka could get a ressonable share in the waters
of the Krishna {and Godavari). The state government said
that the Gulhatl commission was not competent to decide on
the rights or the use of river waters by the various gtateé,zg
The Commission forwarded its recommendations in August 1962,
The Union Minister of Irrigation éndVPowere sh, Hafiz Mohgmmad,
in Marc¢h 1963, made a statement regarding the allocation of |
the Krishna watere which was not acceptable to the concerned
States, Various attempts made by the Central Government.to
settle the dispute out of court did not prove fruitful, The
whole situation took an ugly turn when Andhra Bovernment proposed

to instal crest gates over 546 foot Nagarjunagagar dem in

29. Indian Express, March 16, 1962, p.1l. Also see to Stategs
pan, July 19, 1967, p.7

30. Gulhati (N.D.), ”Development of Inter-State Rivers®, op.
cit. p. 194
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order to avoid sugplus waters from'flowing into the sea.
This annoyed the Governments of Maharashtra and Karnataka
and they threatened legal action against andhra Pradesh.31
Towards the end of 1963, the Government of Maharashtra

. and Ka:nataka requéstéd the Union Govefnmentrto refer the
dispute'to a tribunal for adjudication. The Central
Government once more attempted an amicable settlement of the
| dispute in August and October 1967,when the Prime Minister
held ﬁeetings with the Chief Ministers of Karnataka, Méhérashtra
and Andhres Pradesh but all these efforts proved abortive,

| Karnataka government in 1969 pressed for the reference
efvthe dispute to arbitration. It accused the Central
Government that it had been’aragging its feet oh the issue
since 1968, despite the insistence of Karnataka and
'Mahatashtta to refer it to a tribunal, on the plea that it
was engaged in finding a compromise settlement, All this,
according to Karnataka, was a clear tactic of the Union
k Government to ¢give undue advantage to Andhra PrédeSh.32 The
Irrigation‘Ministér of Hahafashtra also charged Union Mini ster
for Irrigation and Power 'with being in league with the

Andhra Pradesh Government,>>

31. Hindu, July 18, 1967. p.l. Also see Statesman, July 1967.
- paT. | ‘ .

32, Amrit Bazar Patrika, February 9, 1969,

33, 5h, 85.B. Chavan, Maharashtra Irrigation Minister, express-
ing his lack of faith in Dr., K.L, Rao, the Union Minister
for Irrigation and Power, said, “"We have a suspicion that
the protracted negotiatkens are intended to delay a
solution to the dispute and thereby allow the Aldra
Governmgnt to complete its work of erecting the crest
gates in the Nagarjunasagar dam, "Krishna Water Dispute®
Link Vol.,X (36), 2pril 14, 1968 _
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When prolonged discussions between the parties did not
yield any sclution acceptable to all the parties, the
Government of andhra Pradesh also requested the Union
Government to refer the dispute to arbitration. It was compelled
to make such a demand because the inter-State squabbles over
"the sharing of the Krighna Waters had stalled its major project
at Nagarjunasager.34

Cocnsequently, & Krishna Water Dispute Tribunal consisting
of the same Chaiman and other members as per the Godavari
Tribunal was constituted by the Government of India on dpril
10, 1969, - |

The statés of Andhra Prédesh, Karnataka, Madhya Pradesh
and Orissa were the oriéinal parties to the dispute, Orissa
and Madhya Pradesh became parties to the dispute over the
Krishna ( and Godavari) waters because they were interested in
'.the dive rsion of the Godavari waters to the Krishna basin. On
April 19, 1971, an agreement was reached among the states
vparties to dispute, that no state would demand such diversion,
After the signing of this agreement Orissa and ﬁadhya Praéesh
withdrew from the dispute and they ﬁere discharged from the
case.35 The other states involved in the dispute filed their
statements 6f cases and rejoinders and also made extensive
pleadings before the Tribunal, To study local conditions and

needs and to see irrigation and power projects, the Tribunal

34, Objections to the erection and operation of crest gates
in the dam by Maharashtra and Karnataka had acted as a
stay on filling the reservoir at Nagarjunasagar dam to
its full level, This deprived Andhra Pradesh of mamimum
benefits from this dam.

35. Krighna water utes Tribunal - Report, 1973, vol.I,
. pnlOo
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visited various places of the Krishna basin and it tock

more than four and a half years for the Krishna Water
Disputes Tribunal to give its award, The major decisions

of the Tribunal ar:ets'6

(1) The dependable flow of the Krishna upto Vijaywada had
been determined as 2060 ™C, Out of this Maharashtra shall
not use in any water year more than 565 T™C and Karnataka
more than 698 TC, andhre Pradesh can use the rémaining
waters but shall not have any right to use water beyond

800' m™C,

{11) The Tniﬁunal has placed restrictions on the use of

water in the chataprabha,'wungbhaﬁra and Vedavati subebasins
as well se from the main stream of the Bhima river and from
the catchment of the Kagra river. _

(111) The proportion of £65:695:800 shall be there for
Mahafashtra, Karnataka and Andhra Pradesh respectively for the
division of the Krishna water flows upto 2060 MC, ?of making
‘the optimum and bést use of the rivér watars,‘flow a$OVe

2060 Tﬁc shall be equally’shared by fhe three states.

'(iv) The Tribunal has stressed the need and importance of

- setting up the Krlshna Valley Autborlty. It may be

»constituted by an agreement among the States or may be done by
an Act of Parliament.

lv) In its deﬂiuion the Tribural has made many clarificationes
;.oﬁ the issués raised by the states regarding the Tungbhadra
prajeat; Probleme arising ouf of the Reorganasation of

‘States in 1956 egarding the aress and cites of various

36, Thé'rizﬁunal., gave its award on- December 24. 1973,
. Report of the Mini : . r, 1973-74
PRy 68-69- L, o .
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projects including the project on the Tungbhadra, have also
been dealt with;. o '
(vi) Regarding the review of its award the Tribunal has
provided that it may be done at.any time after May 31,2000,
Further, if the Krishna waters get augmented, the ¢ontending
states will have the right to ask for a greater share in

the waters. In such an event no State will be debarred from
disputing such a claim. To meet with the emergencies arising
out of the drastic changes in the Krishna waters that may
take place, the Tribunal has provided for the revised shares
of the states to be determined by a review authority,

As a result of this award the Government of Andhra
Pradesh was permitted to go ahead with the erection of crest
gates at Nagarjunasagar which had been kept in abeyance

because of objections raised by the Gove rnment of Karnataka.
Tt could also now start wbrk on its plan for a minor irriga-
-tion projects over the Krishna waters in Mehboob Nagar
district, which had been kept pending so far because of the
di spute, 3

The States of Maharashtra, Andhra Pradesh and Karnétaka
" and the Government of India filed references seeking further
ciarification and/or guidance on certain points of the award
under section 5(3) of the Inter-State Water Disputes Act, 1956,
Under thié sectién of the Act, the Tribunal has to send a
further report QiQing explanafions and/or guidance on the

points referred to it by the parties to the dispute within

37. Hindu, December 25, 1973.
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three months from the date of the decigion, The same section
of the water Disputes Act provides that the award of the
Tribunal will siand modified accordingly and to that extent
on the basis of the new report submitted by the Tribunal,
| The referenges made by the Centre and the concerned
states were taken uwp by the Tribunal from July 23, 1974, The
reference made by Karnataka was argued by the State Counsei
for over nine'déYé. The €ounsel for Maharashtra replied to
thesé arguements but the argﬁements by the Counsel for
Andhra Pradesh could.hot.be taken qé till August 19, 1974,
On this day the Counsel for Karnataka éaid in the meeting
of the Tribunal that Karnataka felt that the contentions of
the Stéte Government were not likely to be accepted by the
Tribunaia The official representative of»tﬁe State declared
that the Karnataka was not going to get a fair, impartial and
-jﬁét decision at the hands of the Tribunal.. So, the States |
Government had decided £¢ boycott ﬁhe meetings of the Tribunal
and would not participate in its future proceedings.38
The‘Tribunal proceeaed with further hearings upto August
27, 1974, when the counsel for Andhra Pradesh replied to the
afgﬁements made by Karnataka. Its hearings were adjourned
till Septémber 30, 1974. |
' The bbyéott of the Tribunal byvthe Btate of Karnataka
created a feeling of uncertainity among the concerned states,
Cenéralﬁcoverhmeht later on persuaded the Government of

Karnataka to go béck to the Tribunal,

38. Hindu, August 31, 1974,
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The Tribunal resumed hearings on these references on
March 20, 1975. After several meetings the hearings were

completed by the Tribunal on Méy 8, 1975,39

and submitted
iits finél award on May 27, 1976;40 In this‘Karnataka has
been given 700 Thousand Millién Cublc Feet of the Kriéhn&
Waters'in place of 695 THC as was provided under its previouén
award given in 19?3; Maharashtra's share in this river waters
have been brought down to 565 TMC from the earlier quota of
}.560 T™C under the 1973 award. The allocation &d Andhra Pradesh,
which‘gets the balance cf the available flow subjéct to the
condition that it shall not acquire any right to use water in
excess of 800 TMC r@mains as before.

‘In its final award, again the Tribunal has recommended the
consititution of the Krishna Valley Authority for the qptimum

utilisaﬁion of the river waéerse This Authorit& shall bave
| the represantatiVes of the three states and the ﬂentrévon it.
| if Karnataka would have not staked a lclaim for half
of the annual flow in the river, the award of the KriShna
wéter Disputés 2ribunal would have been operative long ago.
By its earlier execution a great deal of water would have
been saved from flowing wastefully into the sea.

Algo, from the study of the Krishna Water Disputes
Tribunal it becomes clear that the faith of States in this
mechanism is very essential, In fact it ig a necessary
pfecondition for théir successfui functioning. Along with

this,>the'p$actice of States resorting to pressurevtactics

39, PFurther Report of the Krishna Water Disputes Tribunal, New
Delhi, 1976, p. 2

40, Hindustan Times, June 1, 1976, p.14
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suéh as boycotis of Tribunal proceedings, should.be discourag ed
and the Union GOVernment'shcﬁld take a firm stand against such
tactics. |

One of the conclusioﬁS‘draﬁn f;om the discussion in the
. preceding paragsaphs,;s that such tribunals take téo much
time in giving their awards., Besides the constly delay
involved in arbitration there remains always a fear of their
"decisions not satiszing the States_involved. In such
-circumstaQCes_the prompt and faithful execution of»their
awards will be a big problém. For aveiding such delays it is
esggntial that a time limit be prescribed for giving their
awards., However, this time limit would 'natur‘a]'.ly vary with
the complexity of the issues and the number of States
involved in such disputes, As the tribunal would be reguired
. to give its award Wl th in a specified period it could be
.entitled to directing the States parties to the dispute to
: present their cases before it within a fixed period,

As is evident from this study,wate:-disputes tribunal
have their limitations., The Union Government should, therefore,
‘constitute them énly in cases where some negotiated.settleﬁent
could not be érrived at, Not only this it éhguld continwe
its efforts to find a mutually agreeable settlement even aftef_
constituting a éribunal and should not hesitate to make
available necessary finances forthe concérne& States to |
arrange alternative sau;ces of irrigation and power. This
would 1éad'to_bteéking dead igéks'in talks among the States

involved in river water disputes.



CONCLUSION
The present study nakes it abvious that the provisions in the

COnsti tution and other mechaniems avallable for resolving inter-
State disputes over river waters are not wholly satisfactory. Some

of the areas and 1ssues on which changes could be made are suggested

in the fOI.leing paragraphs.

_Grid In a vast country like India some parts
are perpetually raVageé by £l00ods while there are eternal droughts
in some ether parts, both of which bring untold miseries to the
masses, Basin of the rivers like the Ganga, the Brphamputra and
other eést flowlng rivers have flowé:ln the mensoons which are in
excess of the needs of the baeiné.while the regt of the c¢ountry
has rélatively meagre and highly variable water £lows,

To saveé the wuntry from figoés and famines, the former Union
Minister for Irrigation aﬁﬁ.PQWér;‘Df K.L.,Rao initiatéd the idea of
establishing a National Water Grid, a chagllenging project with |
tremendous patentiglvfér alleviating the sufferiﬁgs of the people
of drought-effected and water searcity areas of the ® untry, It was
conceived to inter-link.various rivers for thé trans-basin transfer
of waters for the purpose with a view to regulating the imbalance oi‘
water resources of the country, The most important link would be \
the one from the Ganga to the Cauvery, connedting énroute the major
river bagins in the Sone,Narmada, Godavari,Krishna and the Pennar,
Water wll be taken from the Ganga at Patna, Had it been established,
the irrigation facilities would havé been available throughont the
year in all parts of the country.

As emphesied earlier, the limited supply of waters availeble
in the dountry which are by and large insufficient to meet the
increasing future requirements of industry as well as.agricultﬁre.
The utiiisation.oﬁ water resources needs to be planned in a way so
as to not allqw any water going wasite in the sea, The United
Nz tional
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Nations Team of experts in its report ¢n inter-linking of w iiver
waters also emphasised the improtance of the National Water Grid,
in the words, "From basic compilation of future water demands and
water yields, it becomes evident that in the year 2000 A.D. or so
the National Water Grid shall‘be a necessity. No time should be

lost to start the very difficult and complex investigations today,
50 that plans will mature and are prepared in due time and the
facility will become operative when the need would ccme."1

But the question of setting up a National Water Grid is very

controversial., Its feasibility and profitability have been cuestioned
on a variety of grounds, The greatest hurdle in the way of its
| execution would be its gigantic dimensions, an idea of which can be'
had from the fact that about 2,000 engineers will have to work
cohtinuously for about five years on the survey and investigations
of this project. Even after all out efforts by the Sovernment
of India, the National Water Grid wouldnot take less than 30-35
years to complete. Also £he union “overnment would have to arrange

Rs, 2,500 crores., Doubts have been expressed regarding its feasi-
biiity also because it would not be an easy task to iift 10 to 20
million acre feet of water to a height of 2,000 feet wifhin a shore
distance of 200 miles.2 The project might require more than 6 million
Kilowatts of electric power., Another problem in the wéy of execution
of this project would be that more than one third of the guantity of
water in the Godavari-Cauveri link canal would.be lost in transit

by evapoOration and absorption.

However, the proposed National Water Grid, 1f executed, would

tend o harmonise Centre~State and Inter-State relations which would

1. Hindustan Times, May 6, 1976

2. VAISHNAV (T.D.) "Tewards a National Water Grid" Yojana
PePoe 113-115 '
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also be of no less importahce. It wouid' help in putting an end to
the disputes that are usually arising among the States because, for
its establishment, waters would have to be declared a national asse£s,
Need for Relisble [

Such a large number of river water
disgui:es in Indiamay be partially attributed to some ektént to the
absence of reliable data in regard to surface and ground waters.
Bombay government . in 1921, in a ietter wrote to the Government of
India stating, "Almost all controversies which have upto date 'Saken
place in India have been directly attributable to the fact that
adequ te §igures are not forthcoming. The only method of avoiding
such controversies is o have at hand reliable information on the

£actors in the case, 3

The Irr.igat_ion Commission akso in its report in 1972, pointed
ocut that, "No systematic quantitiative assessment has so far been
made® apd®our knowledge of the vast resources of ground water is
inadequate,” More so, no relisble gstimates of the total flow of
the ecuntrf‘ s rivers are available. Often tle claims of the ptates
on the amount of water are excessive and when put together, exceed
the total water supply available in a river, So, what is presently
required is that these measurements should be card ed out without
further dolay. The govermment of India should appoint committees
and commissions e¢omprising of technical experts under Central
Water & Power Commiseion to mgpke an accurate gquantitative assessment

f both ground waters and river flows, On such data alone a rational

V0l.49(8), August 4, 1967, po195,
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programme of ground water utilisation can be based-._4

activity in any federation requires co-operstion and co-ordination
between its constituents in various fields, The Union and the
States are intere~dependent and cannot funétienhas water tight
compartments. It is for this reason that today, federations in
all countrges of the world are becoming increasingly co-operative,
The approach of statewise planning of hgrﬁéssing inter-State
rivers waters was quite'Satéifactbiy:lnﬁthe‘eéfly stages of deve
elmeénﬁ_wheh dem§na fo? waterévfér variou# pruposes was re=-
latively small and well within the resources availéble‘in'eadh
state. With the fast growing demand of water in the cnuntry;
there has been a growing realisation that for optimum utilisation
of natiénal resources in general an@‘water resources in particular
the Union &and the States will have to make unified efforts,

_?he;paraéhialism of states in the past hag led to prolonged
inter-State rivalries, The harnessing of Inter»State rivers was
| done‘ giving undue importance to the artificialities of the State
'boundaties with ﬁe sufficient emphasis on the benefits to other
states and on the greater interest of the nation as g whola;

The eountry cannot afford to céntinue wasting its water res-
ourcesg on the present scale. Tb meet_the increasing demands of
wat@rs with the limited supplies appilable. it will have to think
in terms of 1nter—basin transfers of river waters involving a

high level af inter-State co-Qperatien. A feeling among the

4, 21 guaging gtations were set up in Angust.l??ﬁ to collect
accurate and relisble data along major rivers in the four
western states, The Stations were set up on rivers in-
ciuding the Narmada, for a scientific study of nation's
surface water resources, Hindustan Times, August 9,1976,P.¢
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states will have to be generated, that the waters flowing through
thé several rivers throughout the country are part of the national
wealth and not the prcperty of the state or states through which
they £low.> N

On the international plane, it is being realised that river
waters should be harmessed in a planned aﬁa cboréinatéd rnanner for
the collective good of the countries through which they flow. The
need of coordinsted efforts by states within a single country to
harness river waters becomes all the more important to get.the
fullest beneflits from them. N.D. Gulhati has rightly pointed out
that when an agreement could be reached between India and Pakistan
over Indus waters in 1960, there is no reason for not resolving
inter-sState xivalries over the use of river waters between States
ih India 1tself,®

Algo for an orderly exploitation of the water resources of
nhational rivers the cowordinated development and c@@peratiea
Opefatgons are very esscntial, In some cases for gaographical
reasons only jéiht develapment can lead to maximum benefits,.
There can arise a need to construct a reservoir or a dem in one
state for the benefit of another state, For that what is required
is that ﬁeighbauring states should be brought clogse and each should
be mindful of the interests of the other, Only then can develop
a willingness among the States-which is vital for the op timum
utilisation of naturél resources available to them,

| Water digputes by their very nature generate strong emotions

because of the close inter-relation between the availlabllity of

the waters and the life and.prosperity of a large number of peqplet

. F.J. Berber has also expressed similar views, "The gifts of
nature are for the benefit of mankind and no aggregation of
men can assert and exercige such right and ownership of them
as will deprive others having aqual right to enjoy the bounti-
ful provisions of Providence, " clt, P, 57

6. GULHATI (N.D,) =~ *"Mediation in River Water Disputes.”,

Hindu, August 30, 1975,
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They subserve as instruments in the hands of political parties to
beat each other with, {It is also one of the reéaons that political
part;en have been trying to evade §ettlémentg of water disputes).
imﬁosea decisions by Tribunals or by other judicial institutions may
lead to orderly development of rive:‘waters but they will not nece-
ssarily yieid maximum bagefiﬁs andiﬁill_not foster good neighbourly

relations between the States which is a sine qua non for national

welfare,

arrived at bet%een the parties by negotiations stand more chances
of being implemented faithfully, As negotiations and not the
imposition are the basis on, which the agreements are reached between
the ptates, oo, all the parties are willing to execute them without
deiay. ' |
A significant instance of inter-State cooperation to harness

an inter-State river wae preseﬂted.in\1887, when a scheme was evolved
te direct the Periyar, which rose in the Western Ghats and flowed
into the Arabian Sea. 7The aim of this diversion was to make water
available for some unirrigated areas of Tamilnadu, It was all
béeause of the cooperative attitude adopted by the erstwhile Stato
of Travancore within whose boundaries, the Periyar flowed, that
the proposed project on the Periyar could be t_akenup.7

| Even after independénce, the States have shown exemplary
spirit of compromise and accomodation in planning and executing
multipurpose projects which now make the foundation of agricultureal
irrigation in India., A typical example of this spirit of accomo=
dation in solving inter-Btate river water disputes was the agreement
thatAwas arrived at between Bihar and West Bengal, The latter state

had to suffer heavy losses in terms of human lives and property

7. = FPor details, see Report of the Irrigation Commiseion (1972),
Vol. I, p. 349. ;
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baecouse of serious floods in the river Demedar, For averting

thape floodp,damg and reservoirs had to be built in Bihar
which were to mogult in vast areas of land being submerged
in that state, It was all because of the whole hearted' Co=
operation extonded by the Government of Bihar that Damodar
Valley Corpeoration could be sgt»up in February, 1948,

The develcpmeont of Ganga éanqi in the erstvhile States
of Bilkanor by a canal running for 100 m:lleé in the territory
ofof Punjab, a joint undertaking of the mngabhaﬂfa projoct
in 1948, an agroement batwsen the formor .étatea of Pﬁajab,.
Himachal Pradesh, PEPSU and Rajasthan to dévelop the Bhakra
 Nengal Camplox from the Sutlej as a joint undertsking, tho
agreement botween Madhya Pradesh and Rsjasthan on the Chambel
Waters, agreement on a major portion of the Goﬂavéri and an
agreement botween the Punjab and Jammu & Kashalr over tho
Thedn Dam are scos other examples of intcreState cOe
operation in thiso fiold,

. & nogotiated Sottlement is the best solution of a water
dispute botveen gtates ad it leaves no bitterness bﬁ‘h&hd. ™
Irrigation Cminai:cn( 1*973) also recommonded that although
rosort to a tribunal may occasionally bo nocossary in intore
State water disputes, sdjudication is less satisfacory thon
nogotiations, |

It 1s for this reason that dirputos relating to the
sharing of tho wators oféa rivor or a river vallcy are of such
a nature that thoy cannot bo ordinarily sottledcby judicial
decision to the satisfaction of all the parties, As has been
said carlior, the courss to litigation broeds hatred among the
parties which may tell upon the hsalthy functioning of the body
p'ouu% It may bo helpful in finding a solution to tho .
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dispute but the tension/g:zéin even after its settlement,

The idea of a plecemeal settlement of the disputes over
river waters deserves serious thought by the Centre because a
frontal and totgl attack on the whole gamut of river disputes
will be fruitless. Partial agreéments tend to break set and
negative habits and lead to gradually widening areas of éccord.
The success of the Un;on'chernment in settling the dispute
over a large portion of the Godavari waters out of court is a
clear indication of the immense value of the method of
plecemeal settlement of river water dispﬁtes.

REference of Disputes to Tribumals, The jurisdiction of the

Supreme Court or any other Court of law has been debarred in
respect of water disputes in India among the states under Article
262 (2) of the Constitution., In most of the countries of the
world, water disputes between the constituents of the federal
system have been kept out of the jurlsdisction of courts because
it 1s generally recognised that sharing and distribution of
waters cannot be based so much on rights smxsbgi¥ks as on exped-
iency. F.J. Berber has rightly pointed out that, "Water disputes
are generally agreed to constitute a classical example of disputes
which cannot be satisfactorily solved by judicial dicision.“e
Also many other disadventages inherent in the way of
settling river water éisputes by makinig use of the juaicial
institutions call for their settlement cut of courts, One of
these being in régard +o the execution of decision given by a
court of law for a river water dispute because a state and
especially one against which the decision of the court goes
may show reluctance on herz part in the faithful execution of

the Courts' decision. Also, even the most carefully worded

8. BERBER (F.J.), op. cit. p263.
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Judgement dm regpect of inter-State river water dispute is
susceptible to more than one interpretation which may give
birth to more di sputes,

’Theselamant of‘campulsion which is naturally there in.cése
of judiciﬁl'déeision‘may 1ead to thé hardenihg of attitudes on
the part of the States. It maystanﬁ in the way of maximising
deveImeents from river waters by freezing a situatien which
could otherwise be improved upon by further negotiations.

The delays involved in thé settlement of thé dispute by
way of making use of judicial mechanism may lead to even greater
'damages en egch af the States concerned than the paltry advane
.tages for which they have been wrangling. The 1rzigation \
Commission,in its reportiin 1972; rightly obervas, “"Cases of
this:naturafwater digputes) invo1ving as they Ao, question of
vital importance to the-future-develqpment_of an~entire State
or Province, are necessarily fought.with-great tenacity on.ﬁoth
sides and eoften occupy several. years...» . Ill feelings are
generated during the course of long litigatiens which generally
sour‘relatiagsibetween the neighbouring States, Also'there is
every possibility of a settlemgnt secured by.makingfuse>of_the
judicial process leading to a wastage of natural recourses,
This ¢can be more sO in the case of our country where available
data regarding the flow of most of the rivers in inadequate
and undependable. . :

 Judicia1 decision with regard to 1pter43tate rive: water
. di sputes cannot bring satisfaction to all, There can be even the
poseibility of its being rejrécted by all the parties involved
inthe dispute, The Chie ‘;E:J{Einigt'_er‘ of K’a;:pataka expressed his
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regret after the Bachawat Tribunal gave its award to the
Government of InGila over the Krisghna Water Bisgpute and said in
& statement that it was a mistakevan'the part of the State‘to
refer the dispute to a Tribunal, He added that the State Govern-
ment had thus learnt a 19990n.19

’ ‘There is no doubt that water disputes éribunals neéd more
times ﬁct giving awards, Also thelr awards may.not_ give éat;a-~
faction to all the states involved in the disputes, But there
is no subgtitute for séch tribunals in settliﬁg river water
disputes in‘the country. Political Settléments donot engure
to the same extent a durable solution since the parties
concerned can always change their stand, The Qentral Govern-
ment cannot go on making efforts for the negdtiaﬁad settlement
of &ive; water digputes ﬁdr_years to gether bocatise such dise
- putes, if allowed to drift, may provetharmful to national
inte%ests. However, some éhanges in the whole situation deserve
to be considered,

. Facilities available to the Tribunalsshould be increasod
with regard te_%heVVisits of siges etc, Technical experts drawn
from the Central Water and Poﬁet Commimsion and other tefhnical
bodiéﬁ. ghould be assod ated with Nhtervniapute Tribunals,
Separate Tribunalé ghould be eonstituﬁed for eagch river ﬁnder
dispute as the experience of the Tribnnaés con@tituted for two
rivers with the same Chaiyman and members has not proved a success
(The Tribunals constituted for tﬁe.Ktishna and Gadavari‘aivera
wéter dispﬁtes with the same Chalrman and‘ memberS‘ﬁodk about
saven‘years for giving their'award over the Krishna waters

disputes). also the experience cf the wo:king of water diapute

10, H&ﬂﬁu, January 28, 1974,



110
tribunals in India has shown that they take very 1é>ng time for
giving their awards. All this z.;esultg' in inordinate and costly
aeiéys in coming tc the settloments on the 44 sputed wateré of
rivers in'-t,he country, So there is a éase for £ixing a time |
11mit fd: the_wéter*aisputes tribunals to give their awards,
J\Eter.fﬁ.:d;ng a time .limit for the Tribunals the States in-
'volved the aiaput.es will be requi red‘to plé.ce their casas befor
such Tribunals within the time allotted to them, which will
.3.'n turn lepd to expeditious settlement of river water
disp&tes. 'whe time limit, however, should vary with the
complexity of the problem and the river basin in question,
@hefefcre, one mayvconclude that political agreements

are riot lasting solutions to rivef: water di éputes ag they
cannot be ﬁeliea upon to remain .ccnstant, Only impartial
tribunals can be able to give an award which is fair and
conclusive even if it doesnot satisfy all the concerned states,
In short, the machanism envisaged under the Inter-State

watéi' disbutes Aet., 1956, should be allowed to cperate with
minor adiustments.

. ;. There is one impertant_ provision
in the Constitution which has remained unimplemented even afw
>ter 26 years Qf the enactment of the law of the land, it is
Article 263 which provides for the setting up of an Inter-
State Council to advise on disputes and matters of common
interest betwsen the Union and the States. \;‘Sueh é council
may be charged with the duty of negetiating é' dispute be~
tween two states, orin which states or the Centre may have
an interest. The proposed Gauﬁcil would be empowered to mak e
such recommendations as will promote the coordination of
policy and- action in Indian Federation. What becomes clear
from all +¢his is that Article 263 doesnot aim at providing
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a mechanism f?r comflict resolution between di fferent constii
tuents of Indian Federation but also aims at faeilitating
caotdination of their activities. Though some bodies at Zonal
levels have been gonstitnted by the Prasident of India, this
CGuncil'has yet to see the dawn,

Almost all of the committees conferences and cnmmissi&ns
- whieh'unﬁertopk the task of going into centreustata.EELatibnn
_ -‘re_eamnenaed that such a body shall play an iumertaht role in
prometing fruitful co-cpération among States and shall be very

helpful ir toning down causes of fnter-state friction. The

A < 1n 1ts report on Centre,8tate Relationships recommended
that the body should be constituted to perform functions indicated
in 2rticle 263 of itnre Constitution. Barlier, the ARC study Team
on centrefﬁtete‘Reiataonsh;ps also recommended the establishment
of an Inter-State €ouneil under Article 263 of the constitution
 ~.of Inﬁia though it differed with aRﬂ with regard to the consti-
tution of such a baéy.zl |

The Rajamannar Committee appointed by the Goverrment of
| Tamil Nadu to study_¢entre—$tate.Relghions reeommenaedftn iés
_erart in 1971 therim@ediate eonstitutioh of thg‘Inter-Stata
Council.}? Tc make it x:eauy,effec_:uve it suggested that its
recommendations ghould be ordinarily binding on both the Centre
and thé.ﬁtates.AEvery bill of national importance or uhiéh ié
likely to affect the interests of one qr'more states should be _
placed before the Council aﬁﬂ it Shéulé be‘introduced in Parlia-

. ment with comménta and reccmmenaations madc by this body, In its

12 for §£e composition of role of the prOpased cOuncil
5 e ‘ = 4 . ko 55, 1 94 L)

~.1969:p.33

*(najamannar Cmittee ) 197 1, . 24
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repof% it recommended that in case of rejecting any re-
commendation by this council, the Central Government should
‘be required to lay before tﬁe Parliament and the State Legis~
latures, such recommendations with the reasons for their
rejecéion. On thg countrary, the ARC had envisaged the Inter~
State Council as purely an advisory body whose recommendations
would not be binding.

The need of a common agency, like the Inter-State
council;, to facilitate meetings of State representatives with
l'thbse of. the Central Government, cannot be denied. The Union
Government has however not been in favour of_acting on these
rrecommendatioﬁs so far, 'Thére iz no doubt that the setting up
of the proposed Council will prove beneficial in stemming
politiCalbanimosities and resolving water disputes on a
national level, But thé imoiementation of an important re-
commendation regarding the setting up of a Nationai Water
Resources Council by thé Central Governme_nt can be even more
fuouitful, fhe proposed Council could bring to an end the inter-
State river water disputes and emsure the Optimum utilisation of w
water reséurceé in»the countfy.

National Water Resources Council: A proposal was made in 1975
by the President of India in his opening address td fhe
Parliament, to set up a natiénal water resources council
with adequate powers to prepare master plans‘for river basins. >
The importance of constituting such a body at the apex or

forming some national authority to regulate the utilisation

13, "Our Water Resources-A Survey", Yojana. Vol.xx(1), Jan-
uary 26, 1976 p.30
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of national water resources was emphasic i by the Chairman of

the C.W, & P.C, at the seminar held in Calcutta.l®tn may,1976
the Union Minister for Irxigatgén_and Agriculture Sh, Jagjivan
Ram 1nforme§ the Lok Sabha that the Union Government was in
congultation with the state governments on the question of
making riv'erIWateré nationél property.

In Inéia the need for constituting such a body becdomes ‘_
an urgent nec essity because statewise app:aaeh o the exploite
ation O0f inter-State river water: resources hag done considerakl:
harm to India, For achieving optimum benefits from river waters
fn‘the‘céuntry such an spproach ‘cannot be allowed té cont1nue
any longer, Tension-ridden inter-state and Centre-State relations
also call for constituting a national authotity for harnessinmg
river waters in thé country for foxﬁulatinq national water policy
Only by constituting such a €entral Authority can smqoth sailing
in the relations among the States on the one hand and betmaen'
the Centre and tﬁa States on the other be ensured,

Regarding the rols to be assigned to the proposed national
water resources_dev elopment council irrigation commi seion(1972)
in its report had suggested that such a body at the apex,wouid
keep a aon%inuaus'wét@h‘on‘the working of seven River Basin
Cormi ssions set-up in the_cauntiyalﬁ It would algo ensure that
the the formul tion and execution 6f_1r£igatio& projects conforms
to highest national 1ntereat.‘whe‘pxapésed council would sugﬁest
prioxitiea for acéelerated development of water resources of such
16 '

Basin. It would also review the plans prepared by the River Bas!

14; Hindustan Times, April 19, 1976 -
15. i) or¥ .o h -’ y 1 On e ;1'7 ’ Vol«-i, Cp.Cit. p.390
16, Ibid p.291,
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Cémmiasions befora they are forwarded to the Centre, The
fesp@nsibility for framing policieéga:eas would zlgo lie on
it. | —

One of the most important roles to be plaved by National
Water Council would be in a field of,reﬂolving inter-State
differences over river waters., In case of any inter-State
dispﬁtgs, the propoeed council would éppoint a Committee of
expesrts drawn from River Basin Commissions, This cemmitteé
would be required to eollect the facts and give its advice on
the steps to be taken for achieving coptimum utilisation of water
resources, The Council then, would ¢onduct negritilaticns with the
State ooncerned zrnd would give ite finsl decision.z? In matters
involviﬁgllaw_it would be entitled to obtain advice of the
supreme court, |

Sufficient headway hps been made in solving water disputes
between states, As has been =3id earlier, a few of these have
been provisionally settled recently,

With the formulation of a national water policy ané with
the establishment of the proposed National Water Resrouces ’
Council at the apex, the process of solving inter-State disputes
over river wate?s can move more smoothly and‘deeisively.‘Further.
the envisaged Council would help te develop a national outlook
in tegard to water resources in the country by infusing a sp’rit
of mutual accommodation: In this way, a f£zvourable atmosphere
would be created which would help in m restoring relationshipo
of mutusl. trust and falth between the states and in bringing to

an end many inter-State disputes over river waters.

17, 1 bid p, 2°1
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One of the major conclusions of this study is that

the Central Government should go ahead with the idea of
establiéhiﬁgva'ﬂationai Water Resources Council witﬁ the
.Pzime‘ﬁinister as its Chairman, 1f established, this Council
would be an 1nstrumenﬁ for remedying regionai 1mbalances in
surface water supply by trgnsferring'water'from sﬁrplus

to éefieit regions. In Angust;-lsvs, Ht_Jagjivan Ram ﬁnicn
‘ Minister'£0r Agriculture and Irr;gétion,'to;d the Parliamentar
' Congultative Committee attached to his Ministry , that the
Ministry‘wés éonsideriﬁg a proposal to éet us a National
Wwater Ragburces Council, He further said that the settlemont
of intefsﬁtaté‘water disputes required a climate of gcceptannme
of water as a nationallasset'by the States, lsﬁhe peresedv
course of action is likely to contribute towards lessening

of tension in this conflict area and reducing the possibility
6£ further conflicts, thereby promoting cptimum utilisation
of scarce resources for national development.

For this necessary smondments to the Constitution
would have to be introduced., But, one ﬁhing that should not
be lost sight of is that amendments in the present Consti-
tuticn.et its overhauling alone‘will not weed out the seeds
of discontent, stresses and ténsions that embitter inter-
State and cehﬁre-$taté relations. The_accasiéns for inter-
State differences may'atisé aven ﬁhén.

A National Water Policy:

The rivers are national assets. Their development needs
to be planned on a nationalAbasis with least regard tohthe
artificial boundries of States. It is a truiam that India's

wétetrméaeurces‘~are limited and its needs are fa5r in excess

18, Statesman, August 25, 1976, p. 5.
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of the supplies available in the country, Sh,A.D.Moddie, a
famous economist wamned that if the present State of Affairs
regarding water management would be allowed to continue; India
would be a water thirsty nation by 1990,'speak1ng’ét a seminar
on “Economic Develdpment and Envirénment Problems“.‘sh.noadia
séié that only one-~fourth of the total water of India could be
made available to agriculturealgFurther these requirements are
fast increasing beeanée of the notable development in agri-
culture and industry. But the country will be able to meet these
inereasiné requirements, if, steps are taken here and now to |
ensure a cow-ordinated development and utilisation of €he water
resources of all major and minor river basins,

In the past, the acantrf?s»water resources could not be
fully harnessed because whier was taken as an unlimited gift
of nature, The Commercial outlock of the British rulers was ong
of the factore responsible for slow growth in regard to the hate
nessing of rivér waters. But their development has not beeh
satisfactory even in independent India, The reason for that is
the wide powers which state govermments enjoy under the new
Constitution in respect of waters, After being equipped with such
powers described in-GhagterEI,-statee have been treating water as ‘
thelr property and have been preparing schemes and planning
projects keeping in view the benefits of their regpective states
only.
o While preparing plans for harnessiﬁg river waters, states haz
have been giving undue importance to artifiecial boundaries cutting
up river basinsq They forget tﬁat a river basin is a single live
~ ding unit and the meximum-benefits can be derived from it only
" by its integrated develqpmentr The result is an increasing numbei

19, Timeg of India, November 24, 1976, p.3.
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. of inter«State river water dicputes causing great lo&ét_as in I-tem$
of power dovolopment and f”éoﬂ. production, The.whole problem is
aggravatod in the absonce of a national water policy,

For finding an onduring solution to these problems statos
vill havo ¢o bo taught to come out of their parochialiem and
accept the fact that natursl resources including river waters
are national pmerty that have to be sczentificany used, A
sonse of pa.z*tﬁemhip and not of partisonship baged upon & now
way of thinking will havo to be 1n£uaedin them go that the
accidentes of administrative boundarios are not allowef to deny the
countey the bonefits of its river waters. |
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3ELEVENT EXCERPTS FROM GOVERNMENT OF INDIA ACT, 1935

130.

131,

-Interference with water s supplies

_gmglaints as to 1nterference with water sugglie

If it appears to the Government of any Governor's province

or to the Ruler of any Federated State that the interests

of that State or Province or of any of the inhabitants thereof,
in water from any natural source of supply in any Governor's

or Chief Commissioner's Province or Federated State have been

or are likely to be effected prejudicially by

-{a) any executive action or legislation taken or passed,

of proposed to be taken or passedy; or

{b) the feilure of any authority to exercise any of their
: . powers with respect to the use, distribution or control
- of water from that source, the Government or Ruler may
- complain to the Governor General.

Decision of Complaints

‘(1? If the Governor General receives such a complaint as
aforesald, he shall, unless he is of opinion that the issues
involved are not of sufficient importance to warrant such
action, appoint a Commission consisting of such persons having
special knowledge and experience in irrigation, engineering,
administration, finance or law as he thinks fit, and request
that Commission to investigate khe accordance with such
instructions as he may give to them, and to report to him on,
the matters to which the complaint relates. or such of those
maters as he may refer to them,

{2) A COmmission so appointed shall investigate the matters
referred to them and present to the Governcr General a report

‘setting out the facts as found by them and making such recommends-

ations as they think proper.

{3) If it sppears to the Governor Geqeral upon consideration

" of the Commission's report that anything therein contained

requires explanation or that he needs guldance upon any poirt
not originally referred by him to the Commission, he may again
refexr the matter to the Ecmmission for further investigation
and a further report.

(4) Por the purpose of assl sting a Commission appointed
under this Section in investigating any matters referred to them
the Federal Court, if requested by the Commission so to do,
shall make such orders and issue such letters of request for the
purpose of the proceedings of the Commission as they may make

or issue in the exercise of the jurisdiction of the Court.
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(8) After considering any report made to him by the
Commission, the Governor General shall give such decision
and make such order, if any, in the matter of the complaint
as he may deem proper, ~ o

Provided that if, before the Governor General has given
any decision, the Government of any Province or the Ruler
of any State affected request him to do so, he shall refer
the matter to his Majesty in Council and His Majesty in
Council may give such decision and make such order, if any,
in the matter as he deems proper,

(6) Effect shall be given in any Province or State

affected to any order made under this Section by His Majesty

in Council or the Governor General, and any Act of a Provincial
Legislature or of a State which is repugnant to the order shall,
to the extent of the repugnancy, be void.

{7) Subject as here-inafter provided the Governor General
on application made to him by the Government of any Province
or the Ruler of any State affected, may at any time, if after
a reference to, and report from, a Commission, appointed as
aforesaid he considers it proper so to do, vary any decision
or order given or made under this Section,

Provided that, where the application relates to a decision or
order of His Majesty in Council and in any other case if the
Government of any Province or the Ruler of any State sffected
request him so to do, the Governor-General shall refer the
matter to His Majesty in Council shaihd His Majesty in €Council
may, if he considers proper so to do, vary the de€ision or
order,

{8) an order made by His Majesty in Council of the Governor
General under this Section may contain directions as to the
Government or persons by whom the expenses of the Commission
and any costs incurred by any Province, State or person in
appearing before the Commission are to be paid, and may fix
the amount of any expenses or costs to be s0 paid, and so far
as it relates to expenses or costs, may be enforced as if 1t
were an order made by the Federal Court,

(9) The furictions of the GovernoreGeneral under this Section
shall be exercised by him in his discretion,

132, If it appears to the Gove rnor General that the interests
of any Chief Commissioner's Province, or of any of the
inhabitants of such a Provinece, in the water from any natural
source of supply in any Governor'®s Province or Federated State
have been or are likely to be sffected prejudicially bys

(2) ODny executive action or legislation taken or passed,
or proposed to be taken or passed, or
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134,

(b) the failure of any authority to exercise any of their
powers,

with respect to the use, distribution or control of water
from that source, he may, if he thinks fit, refer the matter
to a Commission appointed in accordance with the provisions
of the last preceding section and thereupon those provisions
shall spply as if the Chief Commi ssioner’s Providce were a
Governor's Province and as if a complaint with respect to
the matter had been made by the Government of that Province
to the Governor General.

Notwithétanding anything in this Act, neither the Federal
Court nor any other Court shall have jurisdiction to enter-
tain any action or suit in respect of any matter if action
in respect of that matter might have been taken under any of
the three last preceding sections by the Government of a
Province, the Ruler of a State or the Governor General.,

The provisions contained in this part of this Act with
respect to interference with water supplies shall not apply
in relation to any Feflerated State, the Ruler where of has
declared in his Instrument of Accession that those provisions
are not to apply as relation to his State.
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RELEVENT EXCERPTS FROM THE. INTER STATE WATER,DISPUTES

Comg}aints by State GOVerﬁments as to witer diggutes

3. If it appears to the Government of any State that
a water dispute with the Government of another state
‘has arisen or is likely to arise by reason of the
fact that the interests of the state, or of any of
the inhabitants thereof, in the waters of an inter=
state river or river valley have been, or are likely
to be, affected prejudicially by =

-{a) any executive action or legislation taken or
passed, or proposed to be taken or passed, by
the other state; or

(b) the failure of the other State or any authority
therein to exercise any of their powers with
respect to the use, distribution or control of
such waters; or

(é) the failure of the other State to implement the
terms of any agreement relating to the use,
distribution or control of such waters,

the State Government, may in such form and the manner
as may be prescribed, request the Central Government
to refer the water dispute to a Tribunal for adjudica-

CONSTITUTION OF TRIBUNAL

4{1) when any request under Section 3 is received from any
$tate Government in respect of any water dispute and
the Central Government is of opinion that the water
dispute can not be settled by negotiations, the
Central Government shall, by notification in the
Official Gazette, constitute a Water Dispute Tribunal
for the adjudication of the water dispute.

(2) The Tribunal shall consist of a Chairman and two other
members ncminated in this behalf by the Chief Justice
of India from among persons who at the time of such
nomination are judges of the Supreme Court or of a
High Court.

(3) The Tribunal may appoint two or more persons as
assessors to advise it in the proceeding before it,

ADJUDICATION OF WATER DISPUTES

$(1) When a Tribunal has been constituted under Section 4,
the Central Government shall, subject to the prohibition
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contained in Section 8, refer the water dispute and

-any matter appearing to be connedted with, or relevent
~to, the water dispute to the Tribunal for adjudication,

The Tribunal shall investigate the matters referred to

it and forward to the Central Goverrment a report

setting out the facts as found by it and giving its

<decision on the matters referred to it,

(3) If, upon consideration of the decision of the Tribunal,

the Central Government or any State Government is of
opinion that anything therein contained required
explanation or that guidance is needed upon any point
not originally referred to the Tribunal, the Central
Government or the State Government, as the case may be,
may within three months from the date of the decision,
again refer the matter to the Tribunal for further
consideration; and on such reference, the Tribunal may
forward to the Central Govermment a further report
giving such explantion or guidance as it deems £fit and
in such a case, the decision of the Tribunal shall be
deemed to be modified accordingly.

(4) If the members of the Tribunal differ in opinion on

(6)

3(8)

any point, the point shall be decided according to the
opinion of majority.

PUBLICATION OF DECISION OF TRIBUNAL

The Central Govermment shall publish the decision of

the ¥ribunal in the Official Gazette and the decision
shall be final and binding on the parties to the dispute
and shall be given effect to by them,

BAR OF RE?ERENCE OF CERTAIN DISPUTES TO TRIBUNAL

Notwithétanding anything contained in Section 3 or
Section 5, no reference shall be made to a Tribunal of
any dispute that may arise regarding any matter which

.may be meferred to arbitration under the River Boards

aAct, 19%6.

BAR OF JURISDICTION OF SUPREME COURT AND OTHER couarg

{11) Notwithstanding anything contained in any other law,

neither the Supreme Court nor any other court shall

‘have or exercise jurisdiction in respect of any water

this Act,

dispute which may be referred to a Tribunal under

DISSOLUTION OF TRIBUNAL

(12)Thé Gentral Government shall disselve the Tribunal

after has forwarded its report and as soon as the
Central Govermment is satisfied that no further reference
to the Tribunal in the matter would be necessary.
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RELEVENT EXCERPTS FROM THE RIVER BOARD AC’I‘, 1956
(No. 49 of 1956)

An act to provide for the establishmentof River Boards for
the regulation and development of inter-State rivers and river
valleys,.

CHAPTER 1II
Establishment ef River Boards.

‘_E;ablishment of Boards

4(1) The Central Government may, on a request received in
this behalf from a State Government or otherwise, by
notification in the Official Gazette, establish a

" River Board for advising the Governments interested

in relation to such matters concerning the regulation
or development of an inter-~State river or river valleys
or any specified part thereof and for performing such
other functions as may be specified in the notification,
and different Boards may be established for different
inter-State rivers or river~valleyst

Provided that no such notification shall be issued

except after consultation with the Govermments interested
with respect to the proposal to establish the Board, the
persons to be appointed as members thereof and the
functions which the Board may be empowered to perform,

COMPOSITION OF BOARD

8{1) The Board shall consist of & chairman and such other
members as the Central Government thinks fir to appoint,

{2) A persons shall not be qualified for appointment as
a member unless, in the fpinion of the Central
Government, he has special knowledge and experience
in irrigation] electrical engineering flood control,
navigation, water conservation, soll conservation,
administration or finance. =

CHAPTER III
Powers and Functions of the Board

umder édvice ]

- 13. A Board may be empowered unde® sub-section (1) of
Section 14 to perform all or any of the following
functions, namelyi=-

(a) advising the Governments interested on any matter
concerning the regulation or develcpment of any
specified intereState river or river valley within
its area of operation and in particular, advising
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{c)

{a@)

{e)
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them in relation to the co-ordination of their
activities with a view to resolve conflicts among
them and to achieve maximum results in respect of
the measures under-taken by them in the inters
Btate river or river valley for the purpose oftw

{i) Conservation, control and optimum utilisation

of water resources of the inter-State River:;

(ii) promotion and operation of schemes for
irrigation, water supply or drainages

(iii) promotion and operation of shcemes for the
development of hydro-electric power;

{iv) promotion and operation of shcemes for fldod
- £lood control;

{(v) promction and control of navigation;

{vi) pramétien of aforestation and control of
soil erosiony

(vii) prevention of pollution of the waters of
the inter-State river:

(viii)such other matters as may be prescribed;

preparing schemes, including multipurpose schemes,
for the purpose of regulating or developing the
inter-State river or river valley and advising the
Govermments interested to undertake measures for
executing the scheme prepared by the Board:

allocating among the Governments interested the
costs of executihyg any scheme prepared by the
Board and of maintaining any works undertaken in
the execution of the schemes

watching the progress of the measures undertaken
by the Governments interested;

any other matter which is supplemental, incidental
or consequential to any of the above functions,

Functions of Board

14{1)

(2)

The Central Govermment, after consultation with the
Governments interested, may, by notificatiom in the
Official Gazette, empower the Board to perform all

or such of the functions under Section 13 as may be
specified in the notification.

The Board shall exercise its powers and perform all

the functions which it is empowered to do by or under

this Act within its area of cperaticn.
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(3) In performing its functions under this Act, the Board
shall consult the Governments interested at all stages
and endeavour to secure, as far as may be practicable,
agreement amcong such Govermments,

CHAPTER 1V
Miscel laneous

Arbitration

22(1). Where any é&ispute or difference arises between twe or
more Governments interested with respect tos-

a) any advice tendered by the Board under this Act;

b) any measures undertaken by any Government interested
in pursuance of any advice tendered by the Board;

c¢) the refusal or negledt ot any Government interested
to undertake any measures in pursguance of any
advise tendered by the Board;

d) the sharing of benefits or financial liabilities
arising out of any advice tendered by the Boardt

@) any other matter covered by this Act or touching
or arising out of it, any of the Governments '
interested may, in such form and in such manner as
may be prescribed, refer the matter in disgpute to
arbitration.

(2) The arbitrator shall be a person to be appointed in this
- behalf by the Chief Justice of India from among persons
who are, or have been, judges of the Supreme Court
or are judges of a High Court.

{3) The arbitrator may appoint two or more persons as
‘ assessors to assist him in the proceeding before him,

{4) The decision of the arbitrator shall be final and
‘binding on the parties to the dispute and shall be
given effect to by them,

27{1) wWhen the Central Government is of opinion that a Board
has performed its functions under this Act, the Central
Government, may, by notification in the Official
Gazette, declare that the Board shall be dissolved from
such date as may be specified in this behalf in such
notification; and the Board shall be deemed to have
been dissolved accordingly.
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