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PREFACE 

~atural resources have alw_,s been an important source 

ot wealth tor nations. .However, Ulltll a rev years ago, the 

importance or these resources vas Lot tully realized. fbat is 

probably because or1ly a rev developed and techrtically advanced 

cow:ttries had the capacity to exploit natural resources. lt 

is no lon&er the case. ,.w.te a tev develo~ing countries have 

nov acquired auch capacity. Moreover, some additional factors 

have contributed to 1reater awareness of their silllificance, 

such as, the rapid populAtion increase and the consequent 

increase in consumption; the expansion or foreign investments 

in the developing countries partly through agreements and partly 

through other •eans; the realization ot the need to control and 

regulate mult1nat1onala which exploit and market such resourae1 

tor their own protit. The most important tactor contributing 
' to this awareness has been the consumption patterns in the 

developed world ot the resources produced in the developing 

world. So much so, accortling to the famous stud¥ ot the Club 

or Rgme, "The Limits to Growth," by aoso, several minerals may 

be exhausted it the current rate or exploitation and consumption 

cont1mMta. It is only natural that the concern tor oonserviq 

•1d ~ainin& corltrol over natural resources deepened. 

The oor,cept or permanent soverei1nt1. over natural reso~

oe a is a ma11itestation ot this concern to oon .. rve, explore and 

exploit such resources tor national development. 1be concept wAa 
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tirat ra1sad at or1a ot the maatin&s of the Human Rights Cc.mia

a1on 1n 1952 as part ot the agenda. Follow1n& this, the s~bJect 

baa been discussed in various Ur.1 ted ~ations orgens ar1d tor\IDs. 

The rational• ot the concept, as propounded by the navl,y inde

pendent nations, was that unless there was economic self-deter

mination, there could r.ot be any political self-determination; 

that sovereignty over natural wealth and resources was essential 

to economic independence; and that consolidation .Or the tol"ller 

inevitably strengthen the latter. 

Claim or sovereign rights over natural resources vas not 

UllCCIDilOil ill the history or state sovereignty. However, in 

modern times, the assertion ot rights was made draDatically by 

lran which nationalised its oil industry in March 1951. Iran 

cla1m that it bad. the ri&ht to do so by virtue ot its soverei&ntJ 

over natural resources aituated within 1ts natior•al Jurisdiction. 

The pre .. nt dia•rtation, aa the title ixuUcatea, deals 

v1 ttl the extant of state control over natural resources. 1'ha 

main purpose ot this dissertation is; (1) to trace the position 

ot state so.-rai&nty under traditional international law; (ii) tc 

iclant1tJ the major issues involftd in the concept as evidenced 

in the United Nations debates, state practice, academic opinion, 

and judicial dec1s1ona; (ili) to snalyae various solutions 

ottered in the United Natio~! debates and b7 the doctrinal opinior. 

.nd (1v) to exanina the position of the principle or permanent 

so.vereignty oYer natural resources under contemporary interna

tional law. 
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Chapter I 

HISTORICAL CONTEXT 

This chapter attempts to trace the history ot the concept 

ot permanertt soverei&nty over l!attutal resources in the traditiotlal 

sources ot international law aJad iD the United ~ations {U•)· Under 

tracU. tional ir1terruttional lav, the concept of sovereignty has been 

identified as one ot the ir.gredients or soverei&ntJ. The idea ot 

eoomliDiC sovere1&nty as 1 t evolved eapec1 ally in 1 ts incarnation 

or permanent sovereigr.ty over llatural resources was an offlhoot 

or the trad1 tional norm. 

Sovereignty over netural resources 1 s an inherent quality 

ot a 1tatehood ur.der internat1or.al law. The state, under trad1-

t1or.al international law, as put forward by Oppenheim, has the 

power ~to exercise supreme 8Uthor1ty over all persons and t~~~~~ 
1 

vithlr. its territory." Philosophers like Jean Bodir., Thanes 

Hobbes and John Austin spoke ot absolute and unrestrained sovere

ignty in sixteenth, seventeenth and nineteenth centuries respec-
2 

tively. Acoordil'lg to 1\orman Bentv1ch, "a sovereign decides by 
3 

his OVJl wiJ.l,, which is the supreme lav with1r. his own bo\Uldar7." 

The above att1rmat1ons, cumulatively, establish that the state is 

1. .L. -~ppelihe1m, I.nternati.or1al Lay, vol. l, 8th edn. (New 
York, 1963J 1 P• 286. Emphasis added. 

2 See G.H. Sabine and l.L. lhorstollt ·A Histgry of PplitigaJ. 
Ih•otX (vxrord, 1973), PP• 377-82 and 433-4. 

3 .Norman Benttdch .1.1 .al, Justice DLd Eguity iu the 1nteroa
t10na1 Sphere (London, 1936), p. 25. 



ir,ae.,eJ.deJ•t, sovereign a~~a. su;a·•e over ita subJeot.a 

altuateu 111 its territor.J• Consequer .. tl1t {.(,) or.e 

stetes' r1cht to c01:trol ur re,ulate its rjatural 

chooses to do so. t•o state vill allov aJ.Y state to 

the msr.agemer.t or its ir;terrtal or exterr.al attaira. 

ple tirds a clear express! or: ir. the Ulli ted 

Article ~. pnregrAph 7. However, r.o •tate has an 

. th1r.,s 

est1on the 

a princi
./ 

er mu1er 

ted liberty 
\ 

or action 1~ the exercise ot its independence sr.d territ~ial 
\ 

Rupr~acy. rhough the state 1e co~sidered to be ir.dependa~t Ar.d 
I 
I 

t~rr1tor1all1 supreme, it 19 required to tult11 certain int~.rna-. 
tior.al obligations. Every state, tor !~stance, 

I 

is ob11aated \"not 

to allow kr•owir.gly 1 t a terri tor7 to be used tor acts contrar7 
4 

the rights or uther state." But this does r•ot meart that the 

state loses its territorial supremac,. 

' \ 
t\o 

\. 

lhe tact that the state is s"'ver•.Lill al'ld su~reme, ar.d has 

the power tv COI.trol or re1ulat.e persor.a or prupert)' situated w . 

.Lts terrl.t~ withir• its Jurisd1ct1orj vas a recocr.taea political 

cor.cept. Wltil the twentieth CeLtuey. ail'loe then, ir• the words of 

Friedaar~, ~. nev dime~sion hal been given to the concern or 
5 

il'lterr.~tior.al relatior.s with matters or veltare." This cievelop-

•e~:t WIH& oooasior.ed by "the emer1~11ce ot l!lllJ states, poor avd 

underpr1Y.lleced ~d clalllil'lg part1c1pat1on in the wealth ~d 

4 '=ortu C..,arr,t'l Case, I.C.J. Reporta 1 1949, P• Po::!. 

5 1-.!. ?riedmar.r., ~e ChMcipg Strugtun pt IpterpatJ,Olj,al Law 
(~ev York, 1966 , P• 11. 
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resources or the world.~ Th9 ~•v ~ame or this cor.cerr. is permA• 

r.ent sovere1gr.ty ov@r ~atural resources. 

KYel'i atter the attalr1r.-.er~t or soyere1gn iridependent 1tatus 

ar.d 11b4tl'at1011 trca the bor.dage or color.1al rule, most ot the 

developir.J o·o_QI'ltr1•• deper;ded or. or.e or another 1r.duatr1all1 

developed cour.try. As r-:utumJJlad A. MughrabJ put it: "lbey dia

covered tbat the color.ial l)eriod' ·baa lett them v1th r.o etfect.l ve 

oor..trol over the resources" ar.d that they could r.ot assert their 
7 

ecoriQift10 1r.depander.oe. Accordir!& to Qw-..r.ar Myrdal, "there 

eXisted betore outbreak ot the t1rst 'world ·war a much a•ore 

closely 1~te&rate<l world ccm<~tw.i ty thaz1 today. .dut e very snall 

part· ot the . world t.longecl to 1 t, a a 1 t exc.l.udec.1 iL the n, ai11 the 

larger part ot the world; peoples or cUtterent colour, color.ial 

lM'ldt al'ld baotvarcl reg.101l8 ir• ger.eral e-x-cel't for tir.y ecor:om1c 
a 

~tl'lel nfts, operated in the irtereat of the sdver.ced cow, tries." 

Htwudl RlghJ;I Comm1 ssioc 81ld 
the Third Cqmrittee 

It vas ir. this eor.text that the qu~stior- or permar.ent 

soYereiptJ over r.atural vealth At.d re~ources was brought up in 

l95o'. for thfl t1r.at time at the Tlr 1 ted },at1or.s. J'he is~ue wa• 

raised at th• 8th 3eas1ov f4 the Cocurias1or~ or. Hlltm. Rights under 

6 lbid. 

7 Muh~acl A. MU&hrabJ, fsH'I[la&;,tLt .;ioyerliinJ;y yqr uil 
JeiQUrSII (Beirut, l~66)t ~· l~e 

Jurmu MJrdal, &ggr;gmig J, atluLa11m "'d ,Wterr.Rtigr.all• 
(KelboUl'lle, l'i67), P• 1. 
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a1enda 1t• 3 ef;titled: "l'he Ri,ht ut i'eoples ar~c. Aatior,a to 

Selt-detei"'B11!at1on," vh.erJ 1 t was enia~ed ill the ~reparatior~ ot 

the clratt .lJJterr.atior al Con11anta or. numar. li1elhts 1r. pursuar.oe 

o! the Qer.eraL Asa•bly Resolutior. 646( Vl) ot 5 -"ebrUal"1 liJ52. 

ln ract 1 throalih the ~er.eral .Ass•bl.Y rlesolutioll 424 L(.i) aJlCl 

the Kcol!ocic &rld. .ioc1 al Co1.1r.o11 (l£~.;~~ 1 Resol uti or. ;34a(Xll J ot 

li&o, the Aa-bl.J and the Co\W.cil had requested the Humall iUibta 

Comm1sdor. to study ways ar.d meana vhioh would er.sll!'e the riiht 

ot peoples .nd nations to aelt-dete~inatior.. But since the 
9 

Commissior. w~ts Ul'l~bl~ to cor.a!der it •t its Sennth Sesa1or.1 the 

General A•••blJ Reflolut!or. of 546(VI) at 1 ts 6th seasior. deolded 

to 11lolude 11'1 the Cownanta ol'l H•ar. '!Ughts an article or: "the 

right or all peoples ar.d nations to selt-determi~ation" as a 

reatr1naat1or: ot the pr1lic1ple enunciated ir. the Charter ot the 

Ur.lted 1at1ona. The Commleaion debated the subJeot ar•d adopted 
lO 

the ChJ.leall draft resolut1or1 tu 1r.clude par&4raph 3 or Art1ole 

1 1r. the Cover.ar.t wh1ch reacl: •• Ihe r1iht or the peo»J,ea to selt

dete1"1111lat1or. shall also 1r•clude pel'IIUler;t sonrei&ntJ over their 

natural wealth u.a resource a. lr; J.Q caae aut~ a people be depr1· 

Yecl ot 1ta ovr; aear.a or subs1 st&rlce em the 'r~ur.ds ot 81J.1 ri&bts 

that •.r be cla1mecl by other state •·" 

9 01 Doc. i/1992, Chapter v. 
10 ~ Doc. K/C-~.4/L.24 was adopted bJ 10 votes to 6, v.lth 

3 abatentiOill• 



'i«+tral A•a•bl.y, li)fi2 
11 

The GerlerAl Assembly adopted. three resolutions 

economic selt•determi~atlon in 1962. Co~sidering economic deYa• 

lopmer1t il'l aeeral al'ld oo•nnerc1al aare•el'lts ir: particular, the 

General Ass .. bly by Re9olut1or 5P.3(VI) str1rmed that the deYe

lop1ng cour.triea ha.- the richt to determir:e treely the use ot 

their natural reaouroea il'l order to better their ecor.omlo poai

tior. ~d to turther the realization or their plana or economic 

denlop.el'lt. Reaolution 546( VI) reattirmed the principle eram

oiatecl ill the Charter or the Ur.i tad !. atior.s b)' uecidir!, to 

tr.olude Ill article Oil the rl&ht ot all peovlea aJld l!&tions to 

aelt.-tel'ID1r..ation 1L tbe l£terr.at1or4al CoveLant or Covefjanta 

or. Haaan R1'hts ar.d requested the H1au Richts C011aisl1oll to pre

pare reoummendatior.a oor.cernir.& ir.terLatioDal res_pect tor aelt

deteainat1oll ot peoples ane1 to subll1 t the ••e to the llelleral 

AssemblJ at 1ta 7th 3easioll. Agai11, by Resolut101l 626(Vllh tbe 

General Asse11bly recognised "the right ot peoples freely to "'" 

ar:d exploit their natural wealth end reaourcea" as ir.herer.t in 

their soYere1gr.ty, recoaunended that all member states, 1n the 

exero1 .. ot their rights, ~haYe due recard, cor.sistentlJ v1th 

their ao.ereicnt,, to the r.~ed tor mAintaining the tlov or capi

tal ir. oor:d1 tior.s or seour1 tJ, mutual confidence and ecor.oaic oo

operatior: eorg nation•," and further reooa:mended "all m•ber 

ll G.A. Rea. 623(Yl) ot 12 7~UarJ liltia, 545(Yl) ot 6 
februarJ 1~62 ar•d 626(Vll) ¥f 21 Dec .. ber 1~62. 
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states to retratr. tra. acts, dlreot or lr~rect, des1c~•d to 

ill pede the enro1se ot the soYere1cr•ty or any state over 1 t 1 

natural resources." 
13 

lr; p.arsuaoe ot the YeDeral Asa•bly deo111011, the . 

Seconcl C~1 ttee at 1 ta seYe.ral meetinc• in l~&! cor181dereci d.ratt 
13 

resoluti~• submitted by Urucu81, alld a Bol1Yi&ll ••ndaent and 

ti&.~ally 8doptect a reYiHcl dratt resoluticm ar.d presented to the 

Qelle.ral Aaa•bly at ita 7th Sessioru l'he 
14 

the reporta ot the S.Colici Comitt• and 

aa well as the •endmer't sutlrlitted by the 

AIIM bly bac1 bet oce 1 t 
16 

the 11tth Committee 
16 

lLdi an delecate to 

pa.r-craph 1 ot the operatiYe part or~ the ri11ht to exploit treely 

matural veal th •d reaouroea. The ••ndmeflt called tor the 

replao•ent ot the words ''the mBintellanoe or" bJ the vorda 

"•a1nta11lirll the tlov or capital 1r. cor.d1tior.s or security." It 

va1 adopted br 39 YOtes to 6 with 1ft abster.t1o~• and the whole 

dratt resolution, as amerded, vas adopted by 36 votes to 4 v!tb 
1? 

20 abatent1ona. 'nle '..lestem Povera Yoted qair:st 1 t beoau" 

it contained ~o cuarantee to the ettect that states, 1n expro• 

priatina pr1Yate property, reoocr.ia~ the r1&hts ot pr1Yate 

12 G.A.~.R. 382 ~lenar.r ~•et1n1 oL 17 vctober 1966. 

13 m. Doc. A/C.2/J..l66 ar14 oorr.l-3; a11c1 A/A.2/L•l.66, later 
reY1sec1 as A/C.2/L.16fV'Rev.l. 

14 UJ. Doo. A/2332. 

16 tJ); Doo. A/2338. 

16 u~ Doc. A/L.l43. 

11 G.A.u.R., 7th Session, 411 Plenar,r Meet1~1• P• 4~6. 
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investors ucler 1ntemational lav. 

Aa Chile • a propoaal tor ir.cluaior• ot paraarapb 3 ot Arti

cle 1 in the Covenant va1 adopted bJ the H\Ean Righta Commi1sior., 

the General As•mblJ ir.. 1964 at it• 9th Se11io11 railed the ••e 

ill which a b11 OOiltroftrq betvee capital-import1r..& ar.d oap1tal

export11ll countries va1 vit11e1aed. The General Assembly, howver, 

reoopiaed that the internatior.al tlov ot prl vate ir.ft1tllent tor 

produoti,. act1v1t1e• contributed to the railing ot liYine 
18 

1tandard1 b.r a1s11tir4 1~ the development ot r.atural resourcea, 

aDd J"eQueated the HUilan R11ht1 C<~D~~ias1or. to ll!lke a ocaplete re

coa:mend.ati® coocerr.J.r.g pemaner1t •overe1&nty oYer natural 

reaourcea, haYlr.& clue .Niarci tg the r.i.ibta ar.d o.utiea ot .itate 

under 1~tert!at1or.:al lav ~4 the irlvertance et 1r.ternat1onal oo

operat1~ in the ecoLasic davelopmer.t ot dev.lop1n& countries. 

In 1950, uurir.g the lOth Jess! or. ot the l.l~meral J.a .. bly 'a 

'Ih1rc1 Ccaa1ttee, a Committee cOilposecl ot 6o member, diacuased. 

Article I, paraarapb 3, ot part 1 o! the dratt Humall R1chts 
19 

Coven.nt. !he United 'States, Great Britain, and the ~etherlar.dl 

opposed the 1naertior. ot this provision or. the cro\.ll}d that it would 

hinder 1r.ternat1onal eoonamio co-operatiol'l, vhereas the Aa1Ml-

1.8 G. A. Bes. 824( IX) ot 11 Dec•ber 1964. 

19 See tnl Doc. B/2673, Allnex., BCo30C 8th 3esa1cm, ott1oial 
Reoords, SUppl .. ent ~o. 7, Ar~ex. 1. 
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P.O 
Atrioar.-Arab states pres!@d tor such a proY.lsior.. Some other 

members auggeated postponing its adoptior so thAt it could be 
?.1 

studied ir. greater detail. Fir-ally, the CC~m~~~ittee 11ppoir:.ted a 
22 

vort1ng party 1L order to •.rork out ar. acceptable roratula. l'he 

;~orking .Party after some deli beratior. sug~ested a r.ev tormula, 

to the etteot: ''ihe }ieojiles may, tor their emia, freely <1.\apoae 

of their natural wealth arad resources without preJucU.ce to 1m1 

ob11iat1on ar1sJ.r., out ot ir1terr:atior.al eoor.~ic co-operat1orl 

baaed UJ)OL the pr1r•c1ple or mutual benefit, ar.u ir.terr.at1or•al law. 

J.r. r.o oaae ma,v a ;leo.,le be deprived of 1t.s OWL mear.s ol aubsia-
23 

t•ce•" 

Gtne:re1 Aas•bly, 1.958 

In 1964, the Human ~1ghts Comm1ss1or. had sug~ested to the 

fler.eral Jas•blJ to have a COIIDI1sa1or. set up to cor.duct a i'all 

survey or the ri~ht or peoples rund nations to "perm~er.t sovere

ignty owr their natural resources,'' but urfortunately the recom

mer.dation .,,.s rot considered 1r. the three success! ve AssemblJ 

20 See ~ Doc. A/3077 (Report of the Ih1rd Committee), P• 34; 
ar.d G.A.v.R. lOth Seasior; (i'hird Cacmittee), 638 Meet1r:.a, 
P• 70. 

21 .Ib1c1., 644 Keet1Lit p. _,a ana 6b0 Meetir.,, P• 1ao. 

22 l'he Work1LC Committee waa composed or represer.tatives of 
Bru11, Coata Rica, Ulalvador, Jreece, lndia, Pakiatall, 
~ria and Venezuela. 

23 *,or Cull text adoptec1 b,y the !bird CUiliB1 ttM see U!- Doc. 
A/C.a/1.48~ &d Corr. 1 a11d 2· tbe ~ar~raph 2~, ~ticle 1 
vaa adopted b,v a maJorit¥ ot a6 to 1.3 with 1~ abater.t1ons. 
The opposir:.c votes were or A"atral1a, ijeliJ,lln, CR11iada1 
Chir••• Fr&llce, l..wta~bour& 1 1'he letherlaa•cta, l,ew lealar•c1 1 
l; orw111, Jveden, Turkey, UK ar~d USA. 



3eas1ona W',til it vas tir.ally referred to the ~'h.ird ~ommit.tee ir. 
24 

.la68 throqh a vote or oa to 16 w.l th 4 aoaterlticma, leavill& tbe 
~& 

..ieneral aasably to detemir.e the COIBIII1as1oL's compoa1t1on. 
26 

Acco.rdir.&l1• the Aaeembl7, or.. 12 J.)eoember ld681 deo1c1ec1 to es• 

tabliah a C~1ssior1 c011posed of - aembers, n•el.1 .AtgharJ.stan, 

Chile, Jautemala, the ~etherl~ds, the Philippines, 3weden, the 

USSR, the UAR .rld the tlrlited states, to conduct fl tull aurn1 ot 

the ststus or the right to self-determination tor atrenather~nl 

or the pe~~ent sovere1cnty of people~ ~d nations over their 
27 

Jlatural veal th Uld resource a. Thus, the ·rcommi ss101'l or. Perma-

nent 3oftre11Jlt1 over } Atural Resources" vas born. 

28 
lbe Ccaa1al1on held three Sess1or,s. At 1 ts lat Seasior,, 

the Ca.~1sa1cm asked the SecretQ7-Ger.eral to prepare a report o~ 

the status o! permu.er.t sovere1&nty of peoples and r.ationa owr 

their natural t~ealth and resources with refereJjce to leiial proY1• 

aions 1n cUtterent countries tor consideration in the .iecond 

S.aaion. the 2nd Seslior: considered the preliminerJ •tud¥ preparect 

24 prJ, ted 11 at! or: a Yttrbggk 1 lif58t P• P.l2. 

~5 Ibid., P• 213. 

96 G.A. Res. 1314(tiii), 12 December 1958. 

sr7 S.e tlllited J:ietigr;,s IearbqqJc, 1958, P• P.l.3. 

28 'n'le I at Sits don vas held tr011 18-2P. Jo!ay 1~59; the ~d 
trc. 16 Pebr1Uli'J to 17 Maroh 1960; ar:d the 3rd tra. 
3-R6 May 1961. 
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2S) 

by the Seoretariat. A nt~~~ber or succestions were pre .. nted, 

one ot vhiah vas tor the 1nclus1or. or additional ir~o~ation in 

the Secretariat studJ, especially tactual data on the 11ethod ot 

tinancing the exploitation or natural resource• and on the extent 

of i~dicer.ous partic1patior. in Trust and ~or.-Selt Ooverr~nc 

Territories; the area and relative fertility or qricultural lu4 

exploited bJ toreicn cc.panieli a surn1 ot the etteota ot tbe 

preser.t eo01.anic blocs ir. various parts ot the world on the ex

ploitation ot natural resources; and 1~dicat1on ot common features 

ot le&J,alat1 ve measures ill various countries aimed at i)Z'Qeotinl 

tore1p iLvestllent; tr&Ds1 t ri6hts ot lar.d-locked coUI.triesJ anc1 

the ri&bts ar.d duties ot 1tate1 Wlder interllatior.al law. &.ae 

repre .. ntatlve SU&ieated that the Departmer;t ot ECOilOitiC a&d 

Social Affairs, the legal otrice, the ~e~artment or Trusteeship 

and IntorRation from ~on-Self Jovernina Territories, and the 

Secretariat should be asked to co-operate in furnishinl
0

the neoea

sar.r ir.tormation. The Commission adopted s resolution request

ir.g the SecretarJ-General to prepare a revised study tor consi

deration by the Commission at its next Session. 

At ita 3rd Session, the Ccmmi ssior. appreciated the reYiaecl 
31 

Secretariat stud~ as "a practical and co~struat1ve" guide tor 

2a ~ uoc. A/~C.97/6 aLd Corr. l and Ad~. 1. 

30 ,.-·or the tull text, see Commissior. Heport, United ).ationa 
Sales ho. 62, vol. 6, PP• 240-l. 

31 U. .uoc. AI N;.97/6 ar.d Corr. l ancl Add. 1. 
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,ove~"U~8f•t• in cor~s1clerir.g the yroblems or aoverei,J•t¥ over 

1.atu.ral !Jealth ~d resouroea. \,ll the other har;d sc;ae member• 

telt that the study diu ~ot retlect the real a1tuat1o~ 1n the 

t1eld ~ uplo1tat1Qlj ot rjat\U'al. wealth ot nor1-ae1t-,gverrl!~ 

terri toriea, trust terri toriea ar~d leas developed. cow.tr1ea by 

toreliJlera. However, the Commisa1on ado;>ted three resolutiOila 

81ld tr•·•lttecl to the ICvS(£, v1 th a requeat to recOC!lmeJ~d their 
32 

adoption to the Ge11eral Asat~~~bly. Two reaolutJ.Olls autu1 tted 

by the SOYlet Ur:1or: flfid Chile were deb~tted. 'I'he SoYiet dratt 
33 34 

vAs reJected. r~e Chilean drart vAs ~opted b.Y 8 to 1 votes 

with no abate~t1ons. T¥0 ~ore resolutions adopted recommer.ded, 

inttr .lllat that the Un1 ted t.atiolla cor:tir.ue 1 ta work or: a per~~a

r1ent basis UJd that thP. Secretariat study to1ether with the 
35 

cc.mtea1on'a report be trar •• itted to the 32nd ~slion or the 

&CvSVC. 

lbe 1\oor.allJ.c u.a ~oia.L Cour~c11 had beture 1 t two uratt 

32 OJ~ we. JV;1oll-W .\c. a? i HeQQrt Af t.ht C9'Pp:1 &&19(, Qll tam a
apt J9urlliinty ·our t.•tura1 RlsQJU'A''• ior the full 
text, see Coanniaa1or1 Report, Ur.!te<l Lations 3alea ~o. 62, 
Yole 6, Al&nex 1, Resolution 1, 11 u'd Ill, PP• 244-6. 

~ Doc. A/AC.i?/L.P. Rev.l; l/36ll-A/AC.~713, P• ~4a. 
ReJected b,r 4 votea to 3 vith 1 abatention; UAB, Afghanis• 
tan And USSR voted tor the reaolut1on; United Statea, the 
~etherlande, S~den and Philippines Yoted ageir.st, and 
Chile abst a! ned. 

38 tJJ Doc. K/3511. 
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resolutions IUbDltted bJ the Humlll iUghts Commisl1on tor tr.na-
36 

mleslon to the Jeneral Aasem blJ• ControveriJ oolltlr•ued over 

the c011cept or permflll•nt soverelcntJ ln the BCosoc. The capltal

exportlnc atatea, led b.r the Ur.ited Statea, argued that the 

prilloiple or eelt-determ111at1011 had r.othlng to do v!.th cor.trol 

ov~r natural resource• aa it has been Afl accepted attribute ot 

state aov.reicntJ. un the other hand, oap1ta1-1mportinc states 

pointed out that the experience or coloLial exploitation prompted 

th• to re1arc1 the cor.cept or permaner.t sov.reig.t,v over r.atural 

resources as closely linked to that or eoor.Qiic selt-dete~Wination 

and independence. John c. Barker, the U.> re_p.resentati ve intro

claoed a11 alternative propoaal tor the establiat.ent ot All .a4 .baa 

COitllliaa1orl or 6 members appointed b7 'be seont8.17-Gelleral to 
37 

atwt.r the c011oept ot aelt-detes1r&at1or.. Al. thoU6h the U.i pro-

posal vaa reJected in the H•.n Richta COIIlllialior., the Cour.c11 

t1nall7 aareed to transit 1 t, alo11g vi th the other tvo, to the 

General AsanblJ tor ita consideration. 

General. A•••bly 1 lit60 

In 19ft0, the General Assembly, ~ Resolution 1515(XV), 

reiterated that it val the prime duty or the Ur.1ted ~at1onl to 

accelerate the ecor1anic lll'ld soo1 al advUloemer.t of the deYelopinc 

countries and thua sate&Qardinc their !~dependence, and helpinl 

a6 U. 4Joo. i/2731, 4 ~.V 1~55, PP• 48-61. 

37 m. Doc. '6/ AC.7/3R, P.P• a~-s. 
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to close the &&P betveer. the developed and denlopir.g countr1••• 

lt ~.~couraaed teohr.ioal assistance, teobr.iaal tra1~1r~ 1 tor th• 

eooJjQitJ.c deYelopment or the UMler-developed ootmtriea~ ar1d recca

mended turther that "the right ot ever.r state to diapo .. ot ita 

wealth and 1ta r•atural resources should be respected 1n ooa-..tor~~it)' 
3d 

with the ri,hta ami uuties ot states under ir,ternatior.al lav." 

s.oerid Csw•ittu apd GeJllz:ll 
A•••blx. 1a62 

At ita 16th Sess1ori 1 the Je~:~eral Assembly propo•d diiOUs

aion ot the resolution trar!srni tted to 1 t bJ the KC~S<#C to the 17th 

Seaa101'l. Oil 15 t-'ovember 196?.1 the Second Com~ri ttee took up the 

draft resolution v1 th Mtendmel'lt or the COIIII!lasio~ Oll Peftl ment 
39 

~overelll'lt7 over ~atural Resources. 'Reterr1r.1 to operat1w 

paracraph 4 or the draft resolut1o~, the UJSR repreaentati1W 

ral .. d the question or expropriation and compensation and stated 

that compensaticm could riot be paid ir. acoordiU'loe v1 th interna

tional lav1 tor, accordir.c to hill, 1r.terr.at1orial law did not make 

ar~ proY1s1on tor compulsory p~aent or compenaat1om. 

Hovever, 1n order to prel8rve &ood iLterr.ational relatior.a 

1r, the 1r.terest or both capi tal-exportir., and cap1 tal-111port11l1 

countriea, repreaentati vea trgm Yarious developin' countriea, like 

\lbana, Pak1star. 1 Mal.,sia, Haur1tar.1a ana Ceylor,, atreaae<l the 

need tor taking into account the above reactiOJll while d.rattin& 

38 !Por the full text, see G. A. Res. 1615(XV), 16 Dec•ber 
19601 in G.A.o.R. 1 15th Sesdon, Suppl•ent No. 16. 

tD1 Doc. A/C.2/L.6S5, L.MS, L.669 and L.670. 



the n.oluUon. The repreaellteUw ot i.ebUlOll lr1trod.uoed a 1•ev 
40 

dratt •endlller.t. Alter a heated &ritmteLt, the Secol'id C01111ittM, 
41 

tlr..allJ adopted the draft resolut1or1 as a whole as •ended and 

reoOIItl!ell.-d to the aer.~eral Astteftlbl1• SUbs~quentlr, the 3eneral 
42 

AaaeeblJ at its plP.nary Meeting adopted t~e dratt reeolut1on 

as a whole by 87 votes to ?. w1 th l.a abater.tior.a. The OS voted 

aca111at U'ld the Camr·ur1st bloc, i1'Jclud1r1g Cuba, Ghana al'ld Burt~a1 

abstained tor various reasor:s. The adopt1or. ot Resolution 

l803(XVli) b7 the General Aasembl,y at its 17th 3easlor. vas OM 

or the moat import.ar:t even tit lt attirmed Yariolls pro vi s101.s &rJcl 

'ruted reoo,l11 tiOL to the il>alier.able ri.1ht or all the states 

to cUallQM ot their natural wealth and resources 111 accordance 

with llat.ior.al 1r.tereata a~•d with the respect tor tbe eoor.c.1o 

illc.teJ~encienoe ot at ate a. 'Ihe declaratior• raised. ser.s1 t1 ve eoor,o-

ralo le1al 1aauea. 

Pgat•li62 DIJilAgptpta 

Part 111 ot Jeneral As••bl¥ Resolution lS03(XVIl) reques

ted the Seoretar,v-General to contl~ue the studJ on ver1ou• aspeots 

or the subject. The S.creta!'1-0eneral, aoco:rd1ncly, 1r• ~oftlliber 
43 

19U1 lsaued a report dealtr.g vtth the problems Arisll\1 out ot 

olO Ul Doc. A/C.&/L.fl¥1. 

41 Adopted b.r 60 Yotea to 6 vtth 22 absterat1~•· 

42 See G.A.o.a., ll93rd and ll94th ?lenar.v Meet1r.1s o~ 
14 Deoeabe~ 1962. 

tD. Uoc. h/aa40. 
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the prooeaa ot national meaaurea which atteoted the ownership or 

use ot natural reaourcea by alien natior.als. The ICoSOC at' ita 

37th Session in JulJ-Auauat 1~ at a-neva, atter oonsiderin& the 

a.oretUJ-Qelleral' 1 Neport, could r~ot aaopt 1Jll1 resolution 011 the 

subJect ot penaenent sowre1anty but or~y decided to aubli t 1 ta 

cgmmeota toaether w1 tb the report to the 2Uth Session ot the 

General Aaa .. bly. 

The opecial Committee or. the Pril!Ciplea ot lr;ternatior.al 

Law Cf'onoemir,, Friendly Relatior:s &c1 Co-operation MlOl'll states 

established b7 General Aas•bly ResolutiOll 1966(XV'l11 ), held. ita 

ti rat See doll in Mexico City in 1964. '!here, discussing the 

General Aea•blJ' 1 ResolutiOilt the developing nation a ar.d the 

COI'lmuniat bloc ooW'ltries expressed stror.c anti-color!lal •nt1aenta. 

In the courae ot the disousaion on sovereicn equality ot atatea 

aa A basic component or peaaetul co-existence, the Caechoslavat1an 

delecate •ada the point that "the sovereignty or state is baaed · 

on the inalienable richt or every nation to determine treely its 

own c:teati117 ar&d ita social, ec®cmic and political s7ste• ar~ to 
44 

diapoae tz-eelJ ot 1 ta natural wealth ana resources •••• " Ihe 

su,ceat1011, however, was reJected by a maJor! ty or llftlbers. SUbee .. 

quenU,, the issue or permar.ent soverei&r•t.v waa cunaidered 

brietl1 1n the 3eocmc:l COEmittee at ita iUth Sessior,. Two Jo1r,t 

resoluUor!Bt ®e bJ Ce1lon llld Equa<1or, requested the Seoretal')'

General to sut.it a report or, various •attera inolucUr•a tormulat11li 



J.6 

stalldards Slld proceciurea tor the 1nvestmer.t ot foreip oap1 tal 

ir. the developing countries to the ~C~J~C ar.d the Ge~eral Aa ... -
46 

bly. lhe other draft reso.lut1or1 pro~osed by t>ol&L.ei, Alcerla, 

U.AR .net ta.nz•.J.a ~ro'fidea tor 1r~ter.~s1 ve ettorts b)' the Ur.1 ted 

~at101ls to Hcure permu.er.t soYereigr.ty ot the developir.' l!atio111 

over their naturAl wealth arJd resources. Ar• mer.~dmer.~t sula1 tted 

bJ the US emphasized the richt ot the develo;>ifjl cour.tries to 

conclude tor the developrr.e~t of their r:stural resource• with 

t'ore!pt 1nY•stors. HoweYPr, ir: Y1ev or the 11811)' problems, the 

Committee lett turthPr d1scuss1or. or the Matter to the P.lst 

Sesa1on ot the General Assembly. 

In March-April 1966, 1ome ot the 1apl1cat1ons or the con

cept or pemaner:t soYere11nty vera dlacuased by the Special COat

aittee 011 Prillolplea ot Ir~terr.atior.al l..av Cot.~cerllir., Friel\CllJ 
46 

Relatiana and Co-operat1or.~ Amo~& Stat••• At 1ta ~ev York •••t-

ine, Yqoalav1a re-introduced the e&ech pro}losal atat1r~a~ that 

the propoaal vas "in keep1ni v1 th the pr1r,c1ples acloptecl by the 

Ula tecl ••tiona Cor.terenoe 011 Tracie and .uevelo..-erJt ar..a by the 
47 

Ca1ro COillerenoe ot lor.~-.Al.icnect countries" lbe resolut1ori vas 
48 

supported bJ Al&eria but obJected to b1 Oa»1 tal-exportinc 

45 OJ Doc. ti/C.l8/L.828, Add. I. 

46 See s.x:. BAJ'ler jH t ••The Col'lcept ot Per1181lent Softreicnty 
OYer Jatural Resouroea: All Ar.alylia, .. l,J,l,L. t YOle 8, 
1968, p. &38. 

47 OJ Doo. A/AC.l~S/9~.6, P• 1. 

48 fJ:,icl. 'J P-P.J0-11· 
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countriee. The Co~tere~ce, hoveY•r, could r.ot reach any oor.sen-
49 

sue om the draft. 

Ir: October-J:oYember 1966, the Secor.d C01rmi tt .. ot the 

General A1e•bl1 reewaed 1 ta consideration ot penar.e11t eov.re• 

11~t1 oYer natural resource•• 'lbe Cocr&1 ttee had bet ore 1 t the 

Re~ort ot the Seoretar,y-Oeneral and. the releYar.t reooraa ot the 
60 

iC~Sue. lhe OAa 1Ltroduoe4 a d.ratt reaoJ.ut1or1 whiob vaa at&l)-

ported tw •Ul.Y develogir.& countries. rne dratt •pbaliaed the 

ill alienable ri,bta ot the at ate 1 to d.11;Jose ot the1r natural 

resource•, ¥1th the concomitant ri&bt to utilise, dlvelop, ex-
61 

glo1t .nU ••ket tb•• Tbe ..,aki1tani dele&ate es;hasiaect that 

ur.l••• that vaa the oaae "the uerciae ot their (deYelopina 

countries) pel'lla~~ent soverei&JltJ owr their natural reaovoe1 
69 

ooulcl ODl7 be ot purelJ aoedeaic inter••t·" The Indiall dele-

cate, while •apportinc the idea or appropriate oompenaation and 

tbe datJ ot the state to honour contractual obltcatior.s, r.ewerth

le•s ••1111ted short-t•~ &~reememts 1r: order to awo1d the orea• 

t1on ot we1ted ptl'IIBD~Dt interest, and argued in taYOUr or period!• 

oallJ reYlevable provisions to adapt to the ohar.&ir.c o1rcum•tanoes. 

60 The clratt resolutior.o vaa oo-spoLsored by .t.lieria, BlU'IIa, 
Iran, lraq, Pan••• Poland, 3,yr1a, Ukhra11le SoYiet Joa1al-
1at &epublio, X••aallia and YqoalaY1a. 

61 See U. :uoo. A/C.2/.3R.l060 and 1063. 

62 1 b14. ' 1063 arad 1067. 
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"inally, Ol• the recgmmendatior. ot the .iecor.d CorrunittM, 

the Uelleral usembl,y, or. 26 •ovember 1~66, adopted iesolut.i.ot. 

~l58(U1) by lUv votes to llot•• v1 th 6 abater.tior.s, which reattJ.r

••ct "the 11.~al1er.able r1iht or all cc,ur.tries to exercise permar~er£t 

sovtrei&r•tl over their natural resources 1r. the 1r.tereat ot their 

r.ati®al develoiGer.t" a~.d that "the exploit atior. ot natural re

sources shall be ir. aooordar.ce with ita natio1.Al laws ar.d re1u-

lations." 

The 23rd Session ot th~ General Assembly in 1968 had betore 

1 t a report prepared by the Secret&rJ-General on perm&Jlellt soV8re-
54 

lcnty onr natural resources submitted 1r. pursuance to General 

Aa ... bly Resolutio~ 2168(XXI). ID paragraph 18 or the report, 

the Secretary-General stated that the report should be CO&sidered 

as a progress report and that it would be supplemented o~ the 

basts ot queationllirea to Goverrmer.ts. Follovir.g d1acuss1or• em 

the report, the Jeneral Assembly a(!optecl Resolutior. 2386(XXl1lJ 

vh1oh reattil'llecl the au1clel1r.es contairled 1r6 Resolution idl6B{XXlJ 

tor the Secretary-General• ur&ed him to undertake turther elabora

tiOL ot the report alld requested him to ir.olude a oompreh•r•si ve 

account or the im~leae~tation ot the principles ar.d recomaenda

tions 18t torth ir. General Assembly iesoluticm 2168(XX1), ir, 

particular para&ra.Phs 6, 6 and 7 ot •otion I. 

G.A.O.R., P.3rd Session, Ann•~••• agenda 1tea no. 39; 
m Doc. A/7~. 



lr. compliar1ce vi th Jelleral Asaambl1 ResolutioLs 2158(XXl) 

Uld 2386(XXl1l), the Secretal'J-ilelleral prepared 8 corr.preherJsive 
56 

report or. the btts1s ot up-to-date ir.tott&at1on collected tr0111 

the respor.sea ot the member states to the quest1cma1res, per1od1• 

CAla1 Ur.1t8d ~Rt1or.s ort1c1ftl public•tio~s and other documents. 

The report wAs 1rouped 1r.to three parts denling with the 1mple

mel'ltat1on or the principles or pel'ltar.ent sovere1grJty over natural 

resouroes ~d the practices 1r. various states, ar.d val submitted 

to the 25th Session of the Jeneral Assembly in li?O. 

Ihe Jeneral Asse~bly at its 1926th pler.ar1 meetin&, paaseu 

Reaolution 2692(UV) on 21 .&Jecember 1~70 which reattil"'Ded the 

· ccmcept al'ld turtber took illto accour .. t the develg.t~~~er.t plar•a ot 

the developir.' cour•tries, the share iL their prolit ot toreiar, 

1r.ve1tmer.ta wu1ertaker. iL their countries. t"'urther the resolu-

tioTJ 1r.v1 ted the S:uSUC to 1r,struct the COIIUliJ. tt .. or. l.ataral 

Resources to 1r.clude 11. its progr8111me a periodic report on the 

pro&ress achieved bJ the developir.g courJtries ir. the exeroiM ot 

permiJler.t aovereigllty over nAtural resources. lt also requested 

the ctecretary-Oer.eral to cont1r.ue his study and submit 8 rurther 

report to the Qener81 Assembly at 1ts P.?th 3ess1on through the 

ECosoc. 

Pursuant to paragraph 5 or the leneral Asaembl1 Resolu

tion 2ft92(XXV) • the Cansri ttee on t,atural Resources vas toNed lllld 
j 
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56 
had 1 ts Ist Session trc. 22 lebrua17 to 10 March 19711 Oil the 

item or per.an~nt sovereigr.tJ over natural resouroea ot de91loP-
57 

1~c countries. ~perat1ve para1rapha 6 1 6 and 1 ot the General 

.Aas•bly Resolution 2692(XXV) ve:re hichl1chtec1 tor 1apl•enta

t1on bf tbe D1reotor or the D1v1s1oL ot Public 11~avoe ~d 

iiLUHJ1al lr.sti tut1on. 

ilur1r.c the <iebates, many deleaatioLs stron&lY stres•d the 

1aportanoe of pel'lllaa:.eJlt sov.re1,r1t1 over J!atural naourcea as tbe 

balio •l•el!t or eoorlomic developmer.t ar.a the r.~eed. to cor.trol the 

1rltlov 811d outtlov or capitAl. Mu;J or th• po1r.ttec1 out tbe need 

tor United )at1o~s aas1atance on various aspects or ezploitinc 

natural reaourcea. The C01111111ttee decicted to include the 1 t• or. 

per1od1o reporta in the provisional agenda tor its ~d S.sai011. 

BJ Resolution 157~ G(L), the KC030C e~dorsed the measures and 

aot1cma reo01111ended bJ the Camm1 ttee in para&raphs 1.31 to 134 or 
58 

1 ts report. 

1be COI!IDI1 ttee or. liatural Resources held 1 ts :olnd Seas! or, 

at ~a1rob1 trca 31 January to 11 lebruart 1872. It had betore 

1 t the progress report or th .. 3eoretary-Jeneral or the Ur.i teet 
69 

l\at1GrJs. lr. the d1acual1or., at teJlt.ion was aravn to (a) the 

W. Doc. ACudvC utt1c1al .i\ecords, 50th Sess1on, 3upp1•er~t 
~o. 6 (~71) 1 ~· 29. 

67 See Oil uac. B/C.?/12 at ita 17th ar.cl 18th meetin&s• 

68 ECuSVC ott1c1al Records, 50th session, 1~71, supplemeLt 
Ito. 6, P• 31. 

UN Doc. E/C.7/l7 1 23 .._ovember 1~71. 
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role or transterin' techr.oloi.Y under tavourable cox~di tior.s to 

asaiat 4eYelop1Lg oo\Ultriea 11~ the exploi tatior! or &atural 

reaouraea; (b) the i~creasin& tendency or natioLalization ot 

important sectors ir. the developil~i countries; (o) the leael 

aspects ot the pr1r.a1ple; and (d) the ri,ht ot selt-d.eterm1na

t1on 1r.olud1na the rl1ht to dispose treel7 ot natural resources 
60 

•• they d ... ed tit. The Committee auggeated thst the Seoretary-

Ge~eral should undertake case studies nrjd recommer.ded to the 

BCOSOC that e study be made of the fiscal, commercial, tir.ar.c1a1, 

1nduatr1al, techr.olog1cA1 1 social ecor.om1c and legal aapeota ot 

the pr1r.o1plea ot permar;ent sovere1g~ty over natural resources 

ot dew.lopln& countr1ea. 

JtQAnd C'Wr:itttt and the hientral 
Aa••bl! 1 wa erut After 

l'he Seoor.d C<B~Ri t.tee approwci the text 011 4 liecember Ll7a 

b,v 2d votes to r~cme vi th 24 abater,tiol.s ~ct recommended 1 ts 

aeiopt10Jl to the General Aas•bly, which the ~s••bl.v cl1c1 b)' 102 

vote a to r-~~· vi tb aa abatent1ona L-ReaoluUorj aol6 (XXVll )J. 
Tbe re80lut1on reatt1r11ed the right o! states to permanent 

sowreicnty oYer their natural resources on land, sea-bed &rld 

aub2le11 thereot v1 thill their r.At1or.al jurisdiction and in the 

super3aoent waters. The Assembly further reattil'IDed the declara

ti~ to that effect 1r. the Pr1r.c1ples or International Lav 

60 ICOSOC Ott1c1al Records, 5~nd S.agioL, Suppl .. ent ~o. 
5 (1972), P• 14. t-:.::. 
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Co~cerning Fr1endl1 Relations and Co-operation Among States, which 

hAd further reco&nised that r.o state shall use or enooura&e the 

use ot ecoramic, pol1t1cal or any other type or measures to coerce 

arother state to obtain 1 ts oVI'l 1r(terest in the exercise ot its 

softreign richts. The Secretat7-General was requP.sted to supple

ater.t his report vhich vas prepared 1r. res.,oa:se to the Asaembl1's 
61 

request ot 11 .Uec•ber 19'10, bJ takil•l ir.~to aacount the ri,ht 

or states U!d the tactors iapendil'•i them vhJ.le exerc111nl perma

lltnt sovere1itlt1 oftr their r.atural resources. l'he J.«:v.JuC vas 

also asked to accord hi'h priority to the question or pe~ar.ent 

aoverei~tt over natural resources b)' takir.g ir.to acco~t the 

SecretU7-General. '1 report to ita .. aaion irJ 1~7;,, ar.ci his report 

to the General As .. mbly 1 s at 1 t s sesl1011 or 1973. 

In 1973, the General Asaembl1 1~ its Resolution 31?1(XXYIII), 

atter taking note ot previous resolutions •Jd the 3ecretU')'-
62 

GenerAl' a report, stror:gly re Aft1l'lled the 1r.alienable riahts ot 

states to per.anent sovereignty over their natural reaourcea on 

land, in the sea-bid and in the sub-so11 thereof vith1r. natior.al 

jurisc:Uctlcm. Requ('sts were made to the ECv~-lUC ar.d the Secretary

General tor the consideration or the Secretariat report in its 

66th .. aaioL and to prepare a supplement to that report ln the 

light ot the cllacuasiOIJ.S that took place at the 66th seaa10l• ot 

the CoUDcil and the iltr!eral .Assembly's ~tb aeaa1~, reapect1Yel.v• 

61 G.~. Rea. 26~2(XXV). 

62 W. Doc. A/5aOo, 1 M8J ld?J. 
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lbe iCvJvC, at ita 54th seaaicm, cor;sid.ered a&enua 1 tem 

r.o. a or .. permanent sovere1ant1 over catural reaou.roea ot develog

ina countries. Earlier in M~f i~J, the l~~rd Committee on 

ltatural Resources bad ccmsidered the sae itM ir. several •eet-

ir•a• 81ld bad recommer.deci dratt re solutior~• tor adopti01.~ by the 
63 

Cour~cil. At the 64th sessior~, 1864 meetilllt the KCvSVC • a 

attelltior. vas drawn to agenda item no 2, Parqrapb 9, or the 

report which oor.tained a draft resolution, which vas adopted b.v 

20 to 2, vith41bater.tions. 

The 4th session of the Committee oL ~atural ~esourcea vas 
64 

held fro. 24 ~arch to 4 April 1975 ir. which, Vh1le oor.s1der1ng 
65 

the Seoretal"J-Gelleral 'a report, ltal'lJ' deleaat1ons referred to 

the releYant prov1s1ors in the declaration on the establishment 
66 

ot a nev ir. terr.at1or.al eoor~om1c order and the Charter ot Eco-
67 

nc.io Riahta and Dut1ea or stat~ The Ca.ittM particularl1 

expressed cor.cern that the cur.troveraial queatior• ot natiollal.iaa

tion should be settled W'lder d01lest1c law. Jome crou9a, while 

support1n& the cor.cept ot permane11t aoverei~t1 over natural 

reaouroes aJJd the riaht to r.at1or.al1zation, ar6ued that ''action 

63 Ibid. 

64 ~OSOC Utticial Recorda, ~th Sessioli, .:i\lpplement Ao. 
a (1975), p. ~a. 

68 UN Doc. E/C .7/53& Seoretaey-General' s Report, Jar.UU'J 1975. 

66 G.A. Rea. 3201 (8-Vl) and 3202 (3-VI). 

A? Q.A. Res. 3~1 (XXIX). 



should be i" aooordar:ce v1 th trN'l.sr.atior.al or ir.ternational lav 
68 

md compellaation shall be paid prompt, adequate and etteoti ve. • 
61J 

At 1ts 88th meet1Dit. the Committee adopt~4 a dratt resolution 

sul:a1 tted by the delegations or the Group 77. Rowenr, mlllJ 
70 

delecations expressed their d11agreement on the dratt resolution. 

·~e dratt resolutior. was recor.rended to the BC0SOC tor its 

adoptlol'l. 

68 ICOSOC, r. M, P• P-8. 

69 UJ Doc. SIC.7/L.33. 

70 lbe reservations were expres18cl bJ Austria, Canada, 
lr&rJoe, O.K., ar.d u.s.A. Also aee iCv~w~, n. 64, 
PP• 8~-31. 
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Chapter II 

lDR~fltlCA!lvh vF ISSUES 

1L this chagter •· att•gt is macle to identity the maJor 

iaauea c01loern1r~l pemarlent sovereiiJlt.Y onr Datural reaourcea; 

tirstlJ, tram tbe Unitea lations debate11 .. condl.Yt tram state 

J~racUo•l thirdly, tr<:a~ Judicial decisional ar.d tourtbl7, trc. 

acactellio 11 terature. 

The OOJlcern v1 th •attera ot eoOilomic 111d aoo1 al weltuoe 

t1rat deYeloped i~ternally vher. the people forced one government 

atter al'lother, vi th the impact ot 1r!dustri alization, to extend 

its concem trom the trad1 tiona! fields ot detenoe, toreian 

attalra, police and justice to the superY.ls1on, regulation and 

act1.- shaping or the ecor.om1c ar.d social conditions. This 

concern had a protound etteot upon the structure ot international 

relations ..,d oonMqaer.tlJ on international lav. 

lbou1h 1nternatior•al econ0111iC develo~ent throqh trade 

&Ld 1nveat.ent has proceeded remarkabl.Y tor a lona tille durilll 

rlineteenth and earl~ tver.tieth centuriel, it had been Ulltil 

reoent11 1 P!'edc.inalltl.Y an attair or pr1 Yate econa.ic 1n1 t1at1 "• 

Boweftr, ln the words or hiecblll'..n, "a new dl•ension" vas aclclecl 

ainoe World War 11 and "1nterLat1onal ecoLomiC developaent baa 

predc.ir.afltl.Y become the cor.cerr. or public international rela-
1 

tiOI'll•" Mllll.Y nev a tate 1 1 poor and Ullderpri vile&ed, started 

Inti mati Qt.al 
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ola1a1ni ar. equitable share irJ the wealth and resuurces ot the 

world on the basis ot "aoverei,r. equal! t7." '!he controverQ' ia 

nov d•inated by the oor~tl1ct or interests arising betveer, the 

Clpital-exportir,g oourJtries trying to protect ecor:OII!iC investment 

11ede b,r their nRtionals and the developing coUI'ltriea attemptir!g 

to acquire cortrol ov~r their r.Rtural resources and economic 

dev~lopment. The exeroise or state soYWreigr.ty to natiorslile or 

socialise resources, industries, comp8Ta1es or utilities to ~ 

extent it oor.sidered proper vas r1ot der~ied by 1ntemat1oJial law, 

or by ar.y goverr:mer.t or respolis1 ble writer. The controverq 

pertains to the p~ment or compensation, to the question or pro

teot1e~ll, to the ir.tereat ot tore11n investor ar.d to the standard 
a 

or "national treatmer,t.,. The rnaJor issues mer;t1one4 ill ditterer.t 

he acla ou nov be U81111ned a ore elaborately. 

A soruUr.y of the Un1 ted }; ati or.s de bate 1 1r. 1'8 spect ot 

pel'llaner.t aonre1gntJ over r.atural resources reveala cUtterellces 

011 118117 mAtters, but the .Primary issues can be tomulated as 

toll ova a 

Aa) tat1or:alizat1or;, expropriation and requisition. 

'(b) Compel'lsat1on. 

a See lbid., PP• 180-l. 



,(d) Acquired rights. 

(e) Technical Ass1strmce ar.d tra1r~ing ot the host 
cour.try natio~Alw. 

(t) ~ach1ner,v tor dispute-settlement. 

( 8) liat1QXtalil&t1QI1 1 AlllrQgriat1on 
apd HtQuiaJ.t1oL 

At the veq out .. t, vhen the ••.ri1ht of people• treeJ..y to 

u• and exploit natural wealth ar:&d reaourcea" was cor.sidered tor 

ir.clulion iii the Hl.lllan ~Ugbts Covenants, which vas narrated in 

the precedin& chapter, the issues of r1atior.a11zatiorj emar&ed aa 

or;e ot the most controverli al topics. 

Although, aoat ot tbe countries, both developed and 

developlnc, acreed that e~ry sovereian state had the richt to 

col'ltrol its natural wealth ar.d resources 1r. its juri~diation, 

118111 deYelop1J'lg countries he a1 tated to take a positive step 

either 111 the form or re sol uti or• or declaration 1n the Oni ted 

Natiol'la t~arlnc that their ir:1t1ative might receive a diaappo1nt-

1naly cool atter.tion trom the cap1tal-export1nc countries. For 

instance, in 1962 the delegate or Haiti stated that nationalisa

tlor. vas esl8nt1ally ara internal measure, 1r. r;o vQ .requ.lrinc a 

iUarantee by other nat1o1••• I'he adoptiorj of a resolution or! tbe 

subJect, be eaphaaized• "would weaken an implicit richt potseaaed 
a 

bJ all sovere1&n state •·" Io Bel&1um aele&ate. it vaa not tbe 
4 

appropriate time to discuss the subJect. But to the dele1ate ot 

3 G.A.u.a., 7th ses~on. 4llth plenary aeetina, P• 484. 

4 lbld., PP• 4~7-8. 
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Costa Rica, it was quite appropriate, acceptable and ~wbollJ 

cor.aonant v1 th icternational cor.ciuot 111d its cor.ati tuti011al 
6 

precept a." lhe Bolin all dele& ate empbaa1aecl i11 his ap .. ch at 

the General ••••bl.Y thAt the existina a..1spa~1es ar .. d the eco

nomic and political ~ressure upon developi~l countries made the 

pro&ress or the 1nterr.ational commur.ity impossible ar;d that this 

1r.ev1tabl1 droTe nationali~ation in order to punish the inhuman 
6 

exploitation practiced b.1 seltish interest. The delecate ot 

US made it clear that "e._r,y government has the constitutional 

rtcht to nationalize and to denatior.alize not orly its natural 

wealth, btat also ~Y property ard llllY business within its 3ur1s

d1ction," bat still arcued arlCI voted against the resolution 

which eLsure the right or sovere11n state treely to develop 
7 

its natural resource a. 

lD the SecoLd Committee in ~62, the representative ot 

Chile stated that the aoverei&n state had th~ ri,ht to co baCk 

on the aan•ents corJcluded in whatever • Bl'lrler, but the conse

quent takin& ot property should r.ot be arbitrary anci should be 

based or. "le&itimate iruur.ds or public purpose, aecurity and 
a 

national interest.• The USSR opposed the Chile~ text becau1e 

it olalaed that it did r1ot cor.ti:rm the "inalienable ri&ht ot 

6 Ibid., P• 486. 

6 Ibld., p. 4a3. 

1 Ibld., P• 497. 

8 UN Doc. A/C.2/SR.834, PP• 20-21. 
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peoples to ~at1onal1ae and expropriate propertJ 1r. the ger.eral 
' 9 

1ntereat." Where as the represel)tative or Ghana pe1simistioally 

held that the controversial questions of exproprtatior. ar.d other 

torms ot taldrg should r:ot be broqht betore the Ur.i ted liations 

at that atace, tor any step or. the subject mi1ht adverselJ atteot 
10 

the development ot the develop1~i countries; the representa-

t1 n or UAR araued that "llat101'lal1zat1or•• upropriattor. and re

qu1sJ.t1or,1r..g should be ill contomity v1th the rule• anc1 oond.1t1ooa 
11 

prescribed. by eaob colmtry talc:ir., that 1tep." l'be repreaenta-

ti n ot lederal Republic ot '-iermacy atated in the 6th Special 

Sess101lt ~74 that h1a *'oYerr.meJlt reco&r.1zed the ri&ht or perma

r•ut aoYerei"".t' oYer natural reaourcea, inoludJ.r., the ri1ht ot 

r.at1ooaliaat1cm because that richt haci been ft steel 11'1 the rule a 
12 

ot 1nterPational lav. 

It is urJ1veraallJ accepted that eYer, atate has the ri&ht 

to 11ationaliae aJl1 property w1 thir1 1 t s national domair.. Hence, 

the probl .. or adopttnc operat1we paracraph 4 ot Resolution 

1803(1VII) va1 not that b1c. Th@ tlrst PArt ot the operative 

paraarapb ln regRrd to nat1oral1zat1on Ar.d other torr.s ot taklnl 

read a 

9 PSC. 3rd Session& A/MC.97/3R.32, pp. 7-8. 

10 a.A.O.R., decocd Committee, 842tb aeetina, 1~2, P• 271. 

11 G.A.~.R., 17th Seasion, ll93rd plenary meetin,, P• 1134. 

12 OJ Doo. A/PY .222~, P• 61. 
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1 ationnliaation1 expropriation or requ1 si.eu-n.
ir.g shall be baaed or. grounds or reaso~s 
ot public utility, security or the national 
i1:terest vhich are reco&rJ.zed as overridinc 
purel1 i~dividual or private interests, both 
domestic and torei1n• 

lt might be meDtioLed that the USSR's dratt resolution, 

vbich vas reJected. as an extreme tor~~, had coid'il'llled the inalien

able ri&bt of ~eoplea and natiOLs to the unobatructed execution 

ot nationalizatior•• expropriation and other easential measures 

a1aed at protectir.& and atrer.gther.J.r.g their natural wealth u.d 
13 

reaouroea." The reJection or this dratt resolution abowed 

that the Qer.eral Assembly chose to avoid the Yievs ot both racl1• 

oal1 and conlerYatives but had chooaen the middle path at the 

r1cht time. 

(b) CQJ!penaetlon 

The quest1or. or c~penaat1or. arises when a state national

ize• or expropriates property or either r.atiorals or alie~s in 

the exercise ot its soverei,n ri&ht over its resources. Ditterent 

vieva were expressed oL the questioc of ~~ment of compensation 

in the ever.t ot r.atior•alizatior. eta. 1r~ the ur.ited ~atior.a debates. 
14 15 

}\either the USSH dratt resolution I!Or the UAR •endllent 

at the 3rd seslior. ot P~ made f1D1 mer.tior. ot cgmpenaation iL the 

13 tn\ l.loc. W £C.97/L.2 and Rev. 1. 

14 U}\ IJoc. AI AC.97/L.l Alld ReY. 1. 

16 ~ Doc. AIAC.97/L.4. 



eYer.t ot takiLi· lr• the Clebatea, the UAR Ciele&ate upheld the 

ri-'ht ot a Jlatior• to nationalize "a&eiLst pa,yment ot equitable 

compellaaUor.," and stated further that th1 s concepUor. vas aup• 

ported and laid do11111 ir. Jeneral Aasembly ReaolutioL 626(Yll) ancl 

Article ~(B) ot the International Law Commission's dratt coditi-
16 

cation ot the principles ot 1tate respor.s1b111ty. Eovever, 
17 

soon attar that, the Joint amendment ot Atghar.istan Ar.d OAR 

vaa submitted Which read: "In such cases (nat1on811zat1on), the 

OVI')ers shall bf! paid adequate comperusatior: when Rnd where appro

priate...... That meMt, the At1har.ist8fl representatift aa1d, 

compensation need not be paid when it vas ir.appropriate to do 
18 

ao. The repre .. ntativ. ot Sweden noted that r.atio~alization 

should be i~ cor~ormity with the ,enerall1 reco,n1aed pr1Dc1plea 

ot internatiOLal lav which preacribeci the ~81aer1t ot compensatiOil 
~ 

to the tore11n ovner1. 

l'be repreaentati ve or Chile diu 1.ot ment1oL ~m~ quant• 

or compenaatior1 but spoke ot "extr_. aeasurea" ir• the act ot 

tak1ni anci ma11lta1necl that there was the need tor "a sutt1c1Gt 
20 

•• ot c011penaatiorl" to COilPl.Y with the ri1hts ol inveators. 

16 tm Doc. J./ '-C.97/ SR.20 1 P• 6. 

17 tJI' Doc. AI AC.9'1/L.7. 

18 0!\ Doc. AI AC.97/SR.27 1 pp. s-6. 

19 Ibid., 22, P• 8J see alao OAR's: Ibid., 30, P• 7. 

20 Ibid., 22, p. a. 



or. the oth•r hand, the Atghar.-UAR c1ratt justitiea r~or.-pq•ent 
21 

or compenaatlo~ b.r the developlnl oour.tr1es. In the Y.lev ot 

Ph111pp11le s, comper.satloll applied or.ly to the pr1 Yate property 

s1eaed b.r the state; 1t vas turther stressed that ~o o~• should 

be allowed to help h1aselt ur.justly at the exper.se ot others. 

It waa also stated that countries have beeJ~ drlnr: to r.atior.ali-

aatior~ measures becau• ot eoot.om1o probl••• &rld thus maltin' 

0011per11at1or. auta~atio &i&ht •~aar . .:er their eoor•anJ aru1 the 
2~ 

wrla as a whole. lbe maJor1t1 of ••bers ot the Cga:a1sa1on 

held that a state is duty boUDa to ~_, com~ensatioD in the ev.nt 

ot tak1161 ar.u tu reajlect reco.cr.J.zed ~rir.ciples ot 1r,terr;at101lal 
23 24 

l.,v. ,.., l'be Ch1lear. dztatt reaolutiOJl vu O£e tJt the rtoat po!)u-

lar resolut1or•s before the P~ at its 3rc1 •ss1oc. lt ~rovid.ed 

tor •a»progr1ate cc:apensat1or. 1~:. acoordar~c• with the rules in 

torce ir. the state taki~g such measures 1~ the exercise ot its 

sovere11JltY ar.c1 1li accord8l'lce vi th illternatlonal law." There 

va1 r.o d1sor1m1nat1o~ vhetber the owner vas a nat1or.al or the 

countr.r or allen. 

Th• •e~1ng ot appropriate compensation cenerated a cood 

deal ot debate ln various sessions ot the Ur.ited ~ationa. Aocord-
26 

ir.a to the us delecate, lt •eant prompt, adequate and ettect1ve. 

l!l ~· J. bid. t 31, i>• "· 
a a lbic1. t 834, P• ll. 

a a Ibid. t ao, PP• 12-13. 

24 U}t LioC. It/ AC.Wl/ SH. 1../L.~/aev. 1. 

26 tD. lioc. AI A\. •,}7/ .iR. ao, P• 7; uc .2/ .:)a.a.o, P• 6. 
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a6 
He sutai tted. ar .. •endmer1t to that etteot in tbe C~isaio~-

27 
svor.aorecl text. lrel*D4's aelegation iLterpreted it aa ~rull 

28 aw 
and ta1r" oom~»ensation. l'he USSR autllli t ted 814 •endaent 

which attir~~ecl tbe prir1ciple that the quantum ot compe~sation 

waa to be decided i~ accordaDce with the natior.al law ot the 

cour.tr.r tak1ni such measures in tbe exercise ot ita sovereicctJ. 
30 

The delecate ot Con~BraaaaYille s~pportecl the Chilean formula. 

Howftr1 the Htllllaftall delecate aa1d that it was iccorrect to 

&If that nationaliaatior. with p~ment ot compen1ation vas a 

generallJ acceptable principle, but that, it vss a queation ot 

st~te so.-reicntJ. It waa stresaed that Nany decision relatir.a 

to vhether al'ld hov much oa.peraaatioo should be paid was esleJ'l• 

tiall7 an interr1al attair or the state concerned, which therefore 

was the 1ole lUdle lr. tbe matter and could brooke r.o outside 
a1 

ir.terterer.oe vhate,.r ir. the exerci .. ot its aoverel&nty.N 

lbe ltaliar. delegate a.rcued that "Lo Ol•e shall be arbi• 

trar1l1 deprived ot his propert1,N because, ever.y expropriat1nc 

state vas as a rule obl.1,ed to COIDpensate the oWiler 1L accord~o• 

26 0}. Doo. A/C .2/L.668. 

27 Ul\ Doc. A/C. 2/ SR. 8361 P• 6. 

28 Ibid. I 848, PP• J.a-13. 

2i tm Doc. A/C.2/L.6?0. 

30 G.A.o.B., 17th Session, 
19621 P• 270. 

Second Committee, 84lst meetinc, 

31 Ibid., 848th aeetin&, p. 297. 
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vi th thl rule ot ir.ternatiol'lal lav. Irel.nd deleaate arped 

that there ahould be .. equitable treatment lllld provide tor tull 

a11d talr cc.pensation in the eYer.t ot nat1or.al1aation, expropria-
33 

t1on or requ1a1t1or..• Compensation, the Soviet dele1ate stated, 

had otten Ulldes1r.ed the right ot nat1or.al1zat1on and made 
34 

ll&t1onal1zat1on impossible. The delegate ot Greece, or. the 

other hand, atate4 that While ewer,r aoYereicn state val entitled 

to expropriate propertJ which belollated to 1 t1 national a or aliena 
36 

under 1 t1 Jur1sd1ct1cm 1 1 t must Pa.v cgmper.aat101l suitabl.J. 

(c) ubarxanQI ot Aar••uts 

.A state baa po,..r to control ana u• 1 t a r,atural weal tb 

and resou.roea. lt m-.y thus enter 1~to a&raeaer.ts v1th 8¥J.1 other 

state or COilP&l3 tor the davelol)ment ot the •••· 1t baa been 

pMrallJ recopiaed that the 1tate, in exero1a1n1 this })Over, ia 

obl1cec to act in accord..nce v1 th interriatior.al lav as well u 

1nterllat1onal aare•e11ts. But one carmot d1sia1 the POI&ib111tJ 

· or a etate abua1nc 1ta power. It is becau• ot this and otber 

r@asona that the qu••tlon ot arreement was debated at length in 

the On1ted Jat1ons. 
38 

The us •endalent to Chile's reYlaed dratt resolution at 

32 Ibid., P• 299. 

33 Ibid. t 848th ... tilllt P• 314. 

34 lb1cl •• PP• 314-16. 

36 lb1d., 86lat ... tiD&, P• 333. 

36 0J1 Doc. AI AC.'n/L.~. 
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the Pac '1 3rcl .. 11ion •Parked ott the debate. lbe •er;dment 

read a1 tollova' "• •• qreementa freely aad.e in each case be 

ta1tbtull1 obaerncl lllcl the protit1 derived must be 1hared in tbt 

progort1cma •• •11 be so ~reed, ir, eaoh aaae, between the partie• 

cor,oernecl1 4• oare beilli taken to er. sure that there ia r .. o 1mpa1:r

•ent, tor afl1 rea•o~, ot the recipier•t 1tate' 1 soYereill!t.V over 

1t1 natural re1ouro••• • In explanation, the OS reprel8ntat1n 

pointed out that parqrapb 3 iaplledly applied to qreementa bet• 
37 

veer. atat•• and priYate tore1an inv.stora. lt vas stated tuz-

ther tbat r.ot or~y the agre .. ants in que1tion in the Chile.n 

dratt but all the qree•ents treely made should be obaerftd. The 

words 11betwen the inft1tor1 a11c1 the recipient state" were 10u1ht 

to be ••J'lc.ted as "betveeri the partie• concerned" ao that lt could 
38 

cover ••••• where the state va1 ~ot the owner ot the resource•• 

Chile contended that no 1ta\e va1 to be restrained tram proceed

in& with the exploltatio~, development u~d the use ot it1 natural 
39 

re1ou.ro•• 111 accordance vi th i t1 aa.eatio and 1nternat1014al law. 

Follovinc the re~eotion ot the U3 ••ndae11t 111 the PJC, 

another aendllent to operaU" parqrapb ~ wa1 moved at the 17th 

1e111on which reacla 111D the exerci .. ot pel'lllanent aovere1cnt1 

over their natural vealtb 81'1<1 reaourcea, peoples ancl natior's shall 

taithtullJ ola•rft acreeaents treel1 entered into •••• " The UK 

37 tJI Doe. A/C.8/SR.860, P• 7. 

38 UJ Doa. AI AC.97/SR.30, PP• 9-10. 

39 Ibld., 31, P• 6. 
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also submitted an .. endaent to tbe ettect that "acr .. ments 

treel.J entered into aball be taitbtully ob•rwd. • Botb the OS 
41 

a12cl tnC •endlaents were later replaced b.Y a Joint Us-UK •enclllent. 
42 

A nb-•endllent bJ Lebar.on-Syria vas alao tabled or. the aubJeot 

¥1th limited application. The representativ.s or tho .. countries 

pointed oat that the agreement• meant by the dratt reaolutiOil 

•re acre .. nta betwen aownicn atatea. Benoe, aare•ents 

cor.oladed between a I019rn.ent and do.eat1o or toreigr. camp~ 

"were aub3eot to natior~al leci !lat1on Uld could acaetillea be 
43 

modified bJ the natior.al le&ialatiolh" I'urJ.sia made a aJ.ailar 

IU&Jeation tn tbe Second Committee (858tb meeting). 

Mq ot the OOV1tr1ea atrea•cl 111 the debate that "aaree

ments not treely entered into" were ir;Yalid. lor instuoe, tbe 

rep"aeDtatift ot Liceria _poirjted out that the ua suuestiona 

placecl UDclue •phaala on "acree~~ent1 tnell entered into." He 

aald, "tbe maJority ot such agre•ents were like aare•enta bet

._.D a lion and a rabbit, anclit ia Ulliversally recoclliaed that 

"" agre .. enta oonolucled allder dureas should be recard.ecl •• 1nYal1cl." 
46 

Th1a Ylev vas aupported b)' Peru and Alpr1a. The reaolutlon, 

40 UJJ Doc. A/C. 2/L. 668. 

41 UN Doc. A/C.2/L.686/ReY.2 and ReY. 3 respectiYely. 

42 ON Doe. A/C./L.69?. 

48 G. A. o. R. 1 Second CCillli ttee, 956th •••ting, !ioftllber 19&2, 
P• 11. 

44 lbla., 846tb •eet1nc 1 20 ~ovember 1962, P• a. 
46 See Peruz lbld., P• 13; Alceria: W. Doc. A/C.a/L.6~1 all4 

Seaor.d Cc;amitt .. , 851at •••tine, 23 !lovember l~a, P• 6. 
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with particular reference to observar.ce or arreements in opera

tive parqraph a, assUIIed. 1amenn sigr.1t1cance. 

\ (d) 
46 

1'be united llatioi.s aebate on tbe Cbilear! resolution in 

1961 at tbe 3rd session or the P~ created CQr~l1ct1~i v.levs 1~ 

re&arcl to the issue or res{)ect tor acquired ri&hta. Cor.ceri• wes 

expl'tts•cl b.v tlie o~tal-ex{lortir,, countries about the tate ot 

old ir~natments ir. former coloJJ.al territories atter those countr-

ies stta1Ded 1nd.epender,ce. Ihe newly 1r.deper,dent ststes were 

equslly cor1oerned about the various obl1;at1or.s under qreements 

to whlob they bed onl7 aucoeeded. 

The Netherlands ex pre s•d. the view that operat1 ve para

graphs 1 and ~ ot the Chilear. draft aimed at prov1d1tll sutticient 

protection to new investments ba .. d or. authoriaatior.s which con

stituted a c~mitment freely entered ir.to b.V the state1 it also 

asserted that old !~:vestments should r.ot be hampered bJ new lava 

but ahould be protected ill acoordanoe with the &•nerallJ reooa-
47 

r~zed pr1Lc1ple ot 1Lterr.at1onal lav. It proposed amendments 

to parqraphs 1 and. 2 ot the Ch1le8ll dratt to that ettect. 

Algeria made a d1tterer.Uat1or• between contracts freely entered 
48 

into and. thoae cor.ol\,ld.ed under color.ial rule ot a third atate. 

46 U~ Doc. A/AC.i?/L.J, Rev. I. 

47 UK Doc. A/AC.97/SR.28, P• 3. 

48 (]}( Doc. .A/C.2/ sa.846, P• 1. 



The Al'eriar~ pos1 t101l vaa that the at&rlclard ot internat1or~al lav 

could not a,pply to the latter set ot 
49 

agreements. lb1s vas 
60 61 

supported by YugoslaVia, CeyloL, 
62 

Jyria, 
63 

al'lcl l'ancanyika. 

Her.ce, Alaeria proposed the tollovinc parasraph to be inserted 

between the third and fourth preambular Paragraphs of the dratt 

resolution• "Con•1dlr1ol that the obliaations or interr.atlonal 

law oan not applJ to alleged rights ecqu1red before the acces

sion to tull ~atior.al sovere1cnty or formerly colonized countries 

and that, oon .. quer.tly, such &lleged acquired rights must be 
54 

subject to review as between equall7 sov.reign states." Ihis 

led to the U8-UK reviHd lllllendment (Rev. 2) which sought to 

ia•rt a paracrapb betwel'l the pre•bular parscraphs 3 and 4, to 

the tollowil•' etrect' 

49 

60 

61 

62 

63 

M 

~llidlrlr:;i that nothing ir1 parqraph 4 or thls 
resolutlor. in anyva:J preJudices the pos1 tion or 
ar.y member state on 81\Y aspect or the question 
ot the rights and obl1iat1ons ot the auceesaor 
.states ar.a coverroents in respect or propert,v 
acqu1red before the aooeaaior! to oamplete 
sowre1cr.tJ ot C01Ultr1es tonerly under colon
ial rule; Motlpl that tb8 s'lbJect ot succession 
ot States allcl Qoverllllents 1s beinc ex1111ned as 
a ~atter ot priori t1 by the International Law 
c 0GIIIl1 s a1 or:. 

Ibid., 851, PP• 6-8. 

Ibid., 846, P• 6. 

Ibid., 863, p. 7. 

Ibid. t 866, P• 13. 

Ibid., 862, P• 8. 

UJ Doc. tJC.2/L.69l. 
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Algeria co~sequently withdrew its Amendment but stated that the 

Ame~~·~t i~ qu8stio~ vas aimed at •ategu8rdinc ~the rlchts or 
the tormtr color.ies lr. respect ot compensation" becau .. 1t val 

lett to the states' d1acret101'1 to decide or1 the lec1t1aaoJ ot 
55 

acquired riahta and ''or. the grUltir.c an •ount ot ccmpenaation." 

Tht Malqan represe~tative cou:mented em the U3-UK reY1•d text 

that 1 t agpl1ed only to 1tatea tomerly Ullder colon! al rule and 

Dot to those which bed 11ever been ool01.1es, but had li&ned 
66 

ur.equal aareeme11t a. 

(eJ 1'tghpiga1 A•ai•tar;gt ana l'rair;ipi 
pt the Hgat CoUilta Latior;ala 

The iasue ot teolmioal aaaiatu!oe and tralllin& facilities 

extended to the host cour1try 's nat1or.als vas rai•d ir. tbe Orl1 ted 

~atlolla debate, as it vas felt thst the lnvolveaent of indlaenoua 

technical or capital •lementa in the explo1 tatiol'\ of natural 

resource• was requisite tor the sch1tnment of optimum results. 

Althouch, the United rstior.s hed a ••parate lttm of technical 

aaslatanoe arJd tra1~1r.c tac1lit1es outside the torua on permanent 

sovereignty oYer natural resources, a creat deal or references 

were m..Se 1n the debate. 

un 1 J&r.U&r7 1966, the .Ex~arAded Pro~r-• of leohnical 

Asaiatanoe and the Un1tea }\atioDs Jpec1al ~d ware ••raed into 

a new UrJited 1\atior.s Developaer.t l>roar.aae (~DP ). lbe former 

66 lW JJoc. A/C .2/ SR.85a, P• 8. 

56 1bld., 856, P• 6. 



40 

establlabed in 1~60, had ~rovided a broad ranee ot techLical 

advisor1 •rYioea, equipaent demon1trat1or., trainin& pro1r.a~ea 

and tellovshivs tor advar.oe studies abroad. The latter, eltab-

11 shed ill 1969, bad tocu8aecl on more 1ntells1 ve ar~d. more deli· 

beratel1 plar~d pre-ir~vestment activities, r811&1r~c tram ir.sti tu• 

tion buildir,g to teal! b111 ty studiea, by vh.ich dewlopinc countr• 

iea could enhance their product! ft capab111 tie a, mate more etteo

t1" uae ot their hUII'Jar, 81'lc1 nAtural resource• and 111prove the 
f/1 

means tor develop.ent investment or all possible reaources. 

<3ome representatives reterred to the need tor foreign capital in 

the debates ot the Second Com~1ttee i~ 196~. 4e shall discuss 

briefly the debatea ln this respect. 

The representative or Ethiopia pointed out that torei&n 

investmeLt a&reemeLts were completely different trQII ordinary one1: 

"the tormer created various rights ar.d obl1iat1ons tor the parties 

conoerLed, where as the latter imposed Lo obli&atio~s on tbe re01• 
58 

pient oour.tr1es." The dele&ate or ~necal aucgested the replace-

ment ot the words ••technical aaa1stance• by the words "teob.tacal 

co-operatior~, • since the term connoted agmeth1r., tar more unilateral 

67 See, The Repgr\ ot tbt J4J1•o:y Cgmmltttt OL the AQpllqa
tlgn gt Soiepqe lfld Ttqbcolocr to Deulogment: ts etura1 
Beaoura•• ot Deu1qplr.c Cguotrieaa lllyeat1catiQL 1 Dlulov
•ent and. Ratlgnll, UUllaatian. tJ!.; Publication Sales 
No. E.70.II.B.2 (~ev York, 1970) 1 P• 65. 

68 G.A.o.R., 17th Se••1on, Second Committee, 856th meetlnc, 
30 ~oftll~r 196~, P• 3741 Dele ado or Senecal and Gol1ala 
ot Chad. supported h1•• 858th m .. t1ng, P• 387. 
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6a 
in nature. The representatift ot the US expres•d the view 

that lt wa1 r.ecea~ar.v to provide a1sistance, such •• modern 

teohrlical stills lllld tra1llir.g, to the host coUiltry nationals 

espeolallJ those ot the developi~g cour.tries, but proteotlnc 

the pri Yate irtvestora, he argued, was equally l111portart as it 
60 

pl~ed a sigr.iticant role in seourina development funds. It 

wa1 the Indonesian repreaentatiwe vho reminded that while in 

receipt of assistar~ce troa abroad in order to accelerate their 

eco~omic deYelopment, the soverei&nty or the recipient must be 
61 

er•sured. AooorQir., to the representative ot Ceylon, it val 

ill the interest ot the world community that true eoor.omio 1nde

pendeDce be achieved vith states bavir~ absolute control onr 

their natural resources, ana that capital or tecbll1oal asalatanoe 

al1d Jmov-bov be employed •• a tool to .PraDote eoor~OIIlic oo-opera-
62 

t1on •one atatea. He pleaded tor mutual understar.dir., bet-

ween tbe developed and developing countries. The representatiw 

ot Ohalla pointed out in the Secor.d Commit tee in 1966 thAt the 

deftloplnc countrlea were poor not because or lao'k or natural 

resources but because of unilateral actions. He Argued that 

there should be marimUII assistance by the United J.Jatiors al'ld its 

various acer:oies in efforts to redress any imbaliU'lce in the 

59 Ibid. t P• 37&. 

60 Ibid. t 835th meet1na, P• 23a. 

61 Ibicl •• a&ancl •ee till& t P• 336. 

62 lbld.' 8S3rc1 meet1na, P• 350. 
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63 
exploitation ot the natural resouroes or the developing countries. 

(t ) D1•autt at tl•IJlt 

lbe SecOLd ~anm1ttee' s debate a, ~reced1r•l the Jeneral 

A11eebly'1 deolarat1o~, succeaatully h1ihl1gbted the is1uea aris• 

1r•& ln the events or nat1onalizat1or•• lr. para1raph 4 ot the dec

laration, it was atated that "1r:. 81'7 caae, where the queat1olJ ot 

oc._pellaatior. ,1 vea rise to a controvers.v, llational Juri scUction 

ot the State takiL& such meaaure lhall be exhausted.. Ho'AYer, 

upon acre•ent bJ 1overe11n States artd other partiea cor.cerr.ed, 

settl•ent ot the dispute should be made through arbitratior, or 
64 

international aJudioation." 'I'he GenerAl Ass•bly in 1973 re-

attll'ltld 1 t in the tollov1r.a mar.ner in ita operatl w paragraph 3& 

"that the application or the principle or nationalization carried 

out bJ state• as IUl expre1sicm ot their softre1cnty 111 order to 

satesuard their 11atural resources; ia:plied that ••• .my dispute a 

which might arise should be 1ettled in accordance vith the 
66 

national lealalation ot each State carr,yinl out such measures." 

l'be debate that took place in the U11itec1 1\atlon• in regard to 

settl•ent or dispute• is allalyaed below. 

111 l.W62, Sweden ma4e a proposal which called tor the 

6a J.A.\J.a., 2lat Seaalor., Secor•d Committee, lllolat meetin&t 
lll66, I'• 181. 

64 G.A. Bts. l803(XVll), 14 Deceabar l96a. 

65 G.A.O.R., 28th Seaa1on, A/Rea/317l(XXVll1J, 17 Dec .. ber 
1973J The resolution v .. adopted t, 108 Yotea to 1 -'tb 
16 abatentiona. 



exhauation ot catior•al Ju.risdiotion or. c1is!)utes arJ.sJ.r~, out ot 

the questior. ot comper.aation. lhe d.ratt prol)osal reach "lll oaae 

the question of cowgensation givea ri .. to an i~ternatiQflal dis

pute, it would be appropriate to settle it b,y inter~ational adJu-
66 

dioation or arb! tratior .• " Atghar..t stan Joined Jweden aa co-

spor:aor w1 th u. ~mer.dmer.t to the ettect a "Provided the partie a 
67 

to the dispute acree to such a prooedure.• 'I'h.1a wa1 supported 
68 

b.r the Jetberlanda. But Chile stressed the importance ot 
69 

da.estlc jurisdiction. Aceording to the USSR's repreaer.tat1v., 

the question or 1nterr.•t1or.al adjud1cat1or. or arbitration aroae 

and applied Oiay to cllspute s ot a le&al r: ature ar.d r;ot to contliot 
10 

ot interests. He sublii t\e4 Ul •endllent to the Af'&har.1atan-

aw4iah text which read: "lr, ar.1 ca .. vbere the question ot eao

penaation &ivea r1 .. to contro,.rs1, national Jurisdiction shall 

be reaorted to, upon the qree•ent by the parties oODoerned, 

aettlemer.t ot the cUal)ute ma.v be macie throu-'h arbitration or 

1ntematior!al adJudicatJ.orh • 

66 tn~ Doc. AJAC.'a7/L.6/ReY.I, 16 Ma.Y li}61. Ar. earlier text 
(A/ AC.'¥7/L.6) issued. on the ••e date reKaa "IJIJ inter• 
rtat1onal diapute ar1a1nc in connect1or• wi_th the queat1on 
or cc.spellsat1or. shall be .. ttlec1 by international aclJudi
oatior;." 

67 OJ\ Doc. A/ AC.97/ReY. I, 18 Mq 1961. 

68 tJ)t Doc • A/ AC .Wl/S~.P.fl, P• 5. 

• Ibld., 27, P• 9. 

70 OJ: Doc. AI AC.97/L.l0. 



However, Mauritania araued that the co~cept ot e~hauat10D 

or national jurisdictior. prejudced the case ar.d cast doubt on 

the ao.-rei1r.t1 ot the state; the questior. ot e%haustio~ ot reme-
71 

diea could or.l1 be deterslr.ed b,r the national jurlsdictio~. 

Pak1ataD auacested that "settlemerjt ot disputes ll&y be throuch 

arbitration •••• " Arcent1r.a argued that the vord "hovewer~ 

wakened tbe proY111on. lreedQII ot state actio,. to e~ter into 

prior acreemeLts to resort to iJ,terr.at1or.al aaJuaJ.catio~ or arbJ.-
72 73 7t 

tratioc. vaa upheld by .Australia, 1\ew leala&Jd and Cy prua, al'ld. 

vaa alao supported by Jordar,, Morocco ~d 1'ha1laM. vi th their 
76 

ctratt •elldaenta "nowenr, it r.o •ttl•ent ia reached. tbere-

UDd.er and it themia acr .. •ent to that ettect •••• " lt waa 

uped bt the J..ebariOL represer1tat1 Ye that tbe aar-ents between 

aoYere1an state a alone vere covered by the text ar.d that such 

qre•ents could r.ot be •eallt to include qreement• between 

coverllllents UJd compar:J.es 1 domestic or toreilll• Because the 

apoeemertts ot the latter type were subject to natior.al jur1sd1c

t1on alld could be char1ged or modified trom time to tiae by natior.al 

lec1alat1o~. He turtber arcued that it the nttaira ot domestlo 

71 UJ Doc. A/PV.l~33 1 P• 31. 

73 U1t Doc. A/C.2/Ja.aoa, P• 10. 

73 lbJ.d. •• 867, /il• 4. 

74 lb1c1.' PP• 6-7. 

76 UJi Doc. A/C.2/1..69~. 
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compa~1ea v.re regulat~d by domestic leg1!lat1on. It vaa d1tt1-

cult to see why tore1cr, ca.pAT.1e~ should be liver. the pr191lece 
76 

ot reoourse to "ir.tPrt.atior.al legislation." The US delegate 

atreased that the poa1tian or i~ternational investors would be 

placed 1n JeopardJ ~nd there would be no foreign investment it 
11 

there vaa r.o proteotior. tram 1Lternat1onal le&1alat1oc. ln 

other words, "it vould be 1llo&1cal to exoluc1e recourae to 1riter

nat1ooal adJudication atter national Jur1saiot1on haa been ex

hausted." lhe d.elecate ot Jbana conveyed his country •s Yiev that 

the questiorJ ot settl•er•t ot disputes vas best lett to bilateral 
78 

neiot1at10LII vhere as Frar1ae delegate expressed the doubt 

that the clratt reaolut1011 m1cbt pena1t ''a state to retuse arbi

tration or internatior.al adJudication when r.Rtior.al Jurisdiction 
79 

va1 exhauated. " 

The united ~ations deb~tes with special reference to dis

pute-settlement, wher: 8Crut1nized show vide-spread recognition 

ot the validity or domestic law to the subject. 'n'11s has clearlJ 
80 

upheld ln the Declaration ot 196P. ar.d specifically reiterated 
81 

ln the Charter ot Ecor.omia Rights and Duties of States. 

76 

77 

78 

1fl 

so 
81 

UM ~oc. A/C.2/~a.868, P• 4. 

Q.A.~.R., 17th 3esa1on, Secor.d C~ittee, 868tb meet1na, 
P• ;.;?~. 

lbicl., 842nd meet1ni, P• 271. 

lb1d., P• 272. 

G.A. Res. l80a(XVl1) 1 operative Paragraph 4. 

Article 2(2)(CJ ot t,Ae Charter ot Ecor•am1c.,,ai&hta and 
Duties or Stat••· L G.A. Res. 328l(XX1X)-t• 
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W1 th the em a.r.cJ.pat1or. !rom political subJectioz: ot a 

tast ~ovir., r;umber of atates, the qucstio~s of their eCOI.QI11C 

111dependence has &air.ed &reat importar.ce. Every coUiltry adopts 

specific pol1c1e! iL regRrd to foreigiJ t)artici~atiorl in the 

explo1 tation or r.atural resources. The U1.1 ted t> atior.s 3ecre

tar1at prepar•d s study d•scr1b1r.g 1tate practice on the issues 

1r·volvec1 1r: the f!rerci ~~ or pel"'le~er:t sovereignty over r.atural 

r~sources. D1 scussior. or. state practice based prill" ar1ly or. thAt 

study, could btl! subsl.lred ur.d4tr the follovir.g heads: 

(a) Le1islat1va Prov1sior:s vith respect to acquired rights. 

(b) t.ationalizatior., expropr1st1or. Uld requis1tior .• 

(c) Comper:satior... 

(c1 J Alreemer.ta. 

(e) Machinery tor dis~ute settlement. 

(t) l'raining ot natio.r.als. 

{a) J.•lillatiya ProViliPill with 
Raapect to Agquirtd Ullbta 

States otter• recogr.J.ze rights acquired durir.g uitferer.t 

staces or toreicr. operation. lr. the case or petroleum, states 

otter. permit preli•1JHtry exploration work or. a 1.on-exclus1ve 

basis. The Cenadian provinces or Alberta, British Col~b1a 

and Saskatohewar, e~d Italy have provisions b.1 vhich the ex

plorer is eDtitled to acquire e~ploitation rights ur.der what is 
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called "checker boRrd'' which meiUJs that the state retains blocks 

withir: the Yttluable area explored. Tho •~elusive ri1ht1 or ex

ploration er.d explo1tstior: are sometimes lir~ed-up 1r. a sir.gle 
8?. ~ 

cor.cession. Ir. th~ case or mineral resources, other thar. petro-

leta, exclusive rights are otter. grar1ted. subject to regulatior1 or 
83 

~over~eLt authorities. 
84 

Ihe IJ:1J,iLg J..av or ~ustral1a dJ.stir.iuishes betveer1 cate-

60Z'1es of mil;erall iL re ilrdS to exploration and e:rplo1 tatiOile 

'fhe lederal lloverrmerlt reserves tor i tselt specific minerals in 

teras ot both owr.ership ar.d exploitatior~. This ir..clude rock salt 
86 

and allied saline mir.erals. ULuer the Bi tumir.ous .:iubstances Lav, 

the state has the exclusive ri1ht to seai'Ch tor erld exploit all 

torms ot bi tumir.ous substar.ces. 'l'he proprietary rights over 

other minerals vest with the ov.ner ot the surface land, but can 

be explored er.d exploited with the permisalon ~d under the super

v1a1or. or the state. m11'11r;g AUthor! ties only. tJirjfl!rals called 

"tree mineral•~ car, be explored n~d e~ploited with the permis

sion ot the mir.ir.g authorities. Ther8 is r.o r.ecessity to operate 

~der state supervision. Ir. Belgium, m1r.~rsls c~~ be exploited 

o~lJ under a co~cession granted, but special authorization is 

82 1•1• lran 1 Lib,va ar.a Venezuela. 

83 France and UaR. 

84 B\18!. 1 .t.o. 7366. 

86 BGlLv, ~o. 376/l~S. 
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86 
needed tor bituminous rock, petrole~ ar.d combustible gaa;ea. 

Article 1 ot the Bulgarian Co~stitutioL reserves all mineral &Ld 

other natural resources or forests &rid waters as r.atior.al pro-

perty. Article 10 provides that private muLopoly acreements and 

aaaooiatior~• such u cartels ar.d. trust are pruhibited. l.r. Canada, 

mlnea and minerals ir.clwllr 1 ~etroleum ar.d rlatural 'as are 

reserved to the CroVIl. Tbe Chir.a (Taiwan) Mirir .. g Law or 26 MAJ 

1930 as amended on 30 July 1959 provides that all mineral depo

sita are ovr.ed by the state alld shall be prospected ur.til a 

m1r.1r., right is acquired (Art. I); but the prospectirjg right may 

be cancelled (Art. ~4). Under the ¥.1~es {Regulatior. ar.d Develop-
S? 

aent) Act, Indl1 pro1ides that no persor. ma, undertake any 

prospeoti~g or mir.irg operatior.s ir. any area e%Cept under a 

licence ot prospeotir.c ar.d mirir.g lease. The state author! ty 

has discretion to ignore prioritJ ot application, but must secure 

the approval of the CeLtral Goverraent (Section II). Under an 

•endment ado~ted or. 21 Ma, 19'16, Article ~'1}7 of the Cucat1tution 

or Ir.dia lays dovtl that "all lands, •1neral.s and other things 

ot value underlyir.g oceans vithir• the terri turial waters or the 

Cor.tillental ~halt or •ndia shall vest ir. the Ur.1or~ u.d be halo. 

tor ,P\Irposes ot the Ur.Aior •• " Lbe lr:if.ii.i ~av of lrar. declares the 

86 S.qretariat Stuay OJi Permanent SOvtreilnty L.tver t.atura1 
Rl•ourgta and RePort on the Cgmmisaion o~ PetmattLt 
Spyereicnty oyer Ketura! Blaouro••· 0~ Publication 
Sales No. 62, vol. 6, p. B. 

87 Aet ~o. 67 or 1957. 



state aa the sole oVI'ler or resuurces. fhe a4reemet.t1 6rar.t1r., 

explo1tat1or.s richts must be approved bJ the legislature (Art. 2J• 

(b) tiatipn~1aat1op 1 iJpropriation 
ltd Rtg u1a1 ti Q11 

Almost all cor:st1tut1or's cor:tBil'l provisiol'!s or. nat1or•ali

zat1on ar.d other forms of takil'll• El Savaldor, Chile, Costa Rica, 

Greece, Haiti and TurteJ spec1t1cally ment1or that the reasons 

or expropriation shRll be specified at the time or taking. The 

Cor.st1 tutior. of 08 provides that 1 t taltes place in accordance 

with legally established procedures. Article 17 ot Bolivia pro

vides that expro{lr1atior. ou. r.ot take place "when propert1 doe1 

r.ot serve a 1oc1a1 p\ll'pose." ~ectioll 2~ ot the rtudlu1d Cor;st1• 

tutior~ authorizes exp1orat1ar. "it necessar1 • •. tor the exgloJ.

tat1or1 or ~at1or•al reaources or otber .State's interest." Qhar,a, 

ir. Article 13(1) ot 1 ts cor~at1 tutior~ statee that "r.o person 

sho\lld be depr1 ved ot his property save where the public ir.tereat 

so requires •ld the law !O provides." Article 147 ot Braail's 

cor.st1tution prescribes expropriatior. to "promote the tair distri

bution or property vi th equAl opportUfl1 ties tor all." Article 

liii, Section 4, ot Philippines lav states that "it m~ authoriae, 

upor. p"ymer:t ot Just compttnsation, the expropr1atiori ot 18l!ds to 

be sub-divided ir.to small lots ar.d conveyed at cost to 1rld1Y1-. 
duals.n The USSR's constitution (Art. 6) proYides that the land, 

ita lf11r.eral wealth, vaters, ·torests, 11ills factories, mil'lea, 

rail ar.d air tr8lls~Jort, banta, communicatiol• • • • are etate pro..,ert1. 
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In 1948, the us recognized the right or the ~umar.ian 

Goverr:ment to nationalize toreicn property and stated that "the 

US Qovernr:er:t has cor,sistently recogrJ.zed the r1~ht ot a sovereign 

power to expropriate property riJhts subJect to its Jurisdictior• 
88 

ar.a belOLi1ni to American &atioLals." the British Joverraent 

too cUd. I~ot 09pose the practice of nat1oz•aliaation provided it 
8~ 

paid compensation to the bolder. lrJ accordance with Act 

lo. 861, or 6 July 1~60, the ixecuti ve or U3A 1 s empowered to 

natior.alize ''throu5h forced ex;1rotiriation of the prupert.v or 

enterpri" s belongii~g to ir~di 'liduala or legal el>ti ties or U.i 

nat1or.al1ty'' 1L the 1I.tereat of aetellCe and public utility. The 

Qoverrdllent or Cuba, of• 6 Aucu•t 1~60, nationalized sssv, .:,~andard. 

011 1 S.J.. (Cubs division), the Texas Compar.J (West Indies) &rld 
90 

the Sinclair Cuba v11 Cortp&J'IJ• 

In 19511 IrA~ er.Acted ~ act r.at1onal1z1ng the ~glo-
91 

Irar:iar. CompAny. Ir. 1956, Egypt nat1or.alized the Ur.iwrsal 
92 

COB!panJ or the Suez Marl time canal in which a m 11jori ty of shares 

were held by toreigll coverments ar.d individuals. 1'he law proYlded 

88 Departme&t ot Bullet1L, vo1. ~. 1~8, P• 403. 

89 See, Mur.a l.ciu, "lbe liat1oJ.al1zat1or. ot the Z8111b1ar. Copper 
lr•dustry,'' z•biar, Law .Iourr.a.l 1 1~4, P• 62. 

90 ~ecr•t•tr-W.n•ra1 1 s ijtgort, Doc. &/6170, 7 June 1~72 1 P• ?. 

~l J:he er1actmerit o! l '1.81 1~61 vss ap.,roved by the Je11ate 
ar .. ci the MaJ11 s on ~o Agril 1~61. 

i2 By Law ,.o. 286 ot 26 July 1.»66. 
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that all assets 1 rights ar.u obl16atioLs ot the C~.par~ were to 

be traLaterred to the r.atiur: ar.d all the oriu.izat.ior.s ar~u com

mittees operat1J,6 ur~e1er its mar~-.emer.ts were dissolved. (Art. 1). 

ihe aaMts ar.d rights of the l~at1vi.a11zed CowiiU-1 111 tgypt ar,d 

abroad were troaen <Art. 3). 

(c) Cgmoer . .satioc 

ProYi lions regardir1g payment of compensation are also 

ir.cluded 1r ~ost of the const1tut1ors. ~1le in the case or ex-

propr1at1or., typicAlly, aomper.sat1or. is pAyable 1r. advarce or the 

act or takir.g, 1r: t~e case of requ1s1 tiot.irag, cou:pensat1or. need 

r.ot be paid 1r. advAnce. I~ certair. cases, t1~e-lim1ta are laid 

down. For ir.stmce, Costa Rica and Hor.duras provide payment ot 

c011pensation tor requ1s1t1or.1rJg r.ot later than two years atter 

the tel'll1~at10l! ot the state or ••raer.cy. Al6er1a bas the t1me

l1111t or a morlth: it is ter• years 1r~ l'urke7, and twr~ty years ir. 

&l oialvador. ll• the case of .lr.cU.a u.a rr.uur,e.sia, all details 

cor,oerl'lil·i the d.etel'D11Latior. ot C01t~er~sat1o1. aiH:i methoas of ~~

ment are to be tina bJ law. UJ:.uer the UJ aoJ.st1tut1or., compen• 
~~ 

satiori has to be "Just." Arier.t1l1n' s cor.stitutiol. uetir••• th.e 

emourlt or compens£~t.ior, as besed or. "original cost 11i11us amortiza

tion or ar.y stills 1r. excess ot a reasor.able profit, which is to be 

condctered as rf'covery of the capitAl ir.vested" (Art. 10). 

Article 30 of ColOI'Ibia' s cor.st1 tutior. provides R maJority vote or 

F1fth Amer.dmer.t or the 03 eor.stitutio~. 



both houses of legislAtUre to deterr.:it1e CAS89 wh•r, r.o compefiSA

tior. shAll be paid. El S~tlYAdor, by Article 138 er.ables the 

gov~rnner.t to •Ypropriate vitt,out Corlper.sation or er:.t1t1es crea

ted trOtr. public tullds. 1"1f' P.~r@mr.erlt cor: eluded be tween the .U

~eriMJ gOYerr.ll"ert Ar.d the goverr.rnent of !lraJ'lC8 01. ~J July lJ66 

provided certsir; eor:di t1ors under wh1 ch the ?rer.ch compM.ies 

vere to be operated. Hovewr, the Frer.eh cou;par;1es were national

ized or. 24 february 1n1 ar.d the Al~eriar; ,overr.mer. t tired car.

)ler.sat10L at A{ U~ JlvU milliori \Jr~ the basis ot· earlier t~lobal 

experier.oe. 

lL many caaes terms oor.cerz·.if,& C<Jki!JeJ.satio&. such as 

"aclequate," "equitable," "tull." or ''Just" are used. .LL ~·ar • .zar.J.a, 

or.ly 811 &PJ;roved percentqe \j1' the asaesaeci Yalue ot the 9rope.rt,y 

shall be paid as cum~eJ4sat1on. <;ow:tries like kf6har..1at&L, 

Arger1tir.a, Bol1Y1a, Broil, C•bo<U.a, the Cea.tral Atr1ca~J Reyub-

11c, Chile, Coi.~o, El $alvador, Jabon1 Greece, Haiti, Honduras, 

LebUlolJ 1 ~&dqsscar, Par1aasa, Peru, Rvarid&, Ser.egal, Togo 81ld 
94 

n.zwu,.gu., paid compensstior: be tore the property w~.! taken. Com· 
95 96 97 

pensatior. shRll be ~t1MelJ,~ paid "lm~ediately," "promptly,~ 

atc:ntaz:r-Utmeral'• Rttport All tb• lxerc;i•t of Plrmantnt 
3oureicnty Oyer t;. atura1 RtaourCII aLd tbt un ot Fortill'l 
CaQital and 'reqtmolocx tor their ErploitatiotJ. Doc. A/058, 
14 Jeptember 1910, P• 29. 

9o 3Gmal1a. 

~ 1u.rk•1· 

a1 Kell,Va 1 Malawi, Seirra .i..eor.e, Uganda &I•d Lllllbia. 
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and be "equal to the TJet value of the patr1111or:ial elemer,ts re-
~B 99 

cuperated. by the dtate" ar.c1 "fixed by the Court,'' accordir• 

to the Greek law. l-'ost of the Latil. ~erican ;:Jtates ao I~ot 

grant cou;per•satior. tu the foreiar~era which can 1·.ot. be claimed 
lOu 

by I'Aat1us.als ot the state cor4cerr.ed. 

belL& cor~cluded ir. ir~ter-state ecor.om1c trar1sactior.s without 

which the world commur!1 ty would be at a loss. l'he fl4reemer~t a 

11re often grounded 01. r.atioi.al rttles ar~d regulatior~s set forth 

tor the a•• purpose. 

The Agreeme~ts corcluded since 1966 tor the exploration 

&Tid exploitation of natural g~s ir. Irdor:esia with foreign oil 

OCIIIP8111ea han been "produatior.-sharir.g agreerr.~r,ts" ar.d were 
101 

b'laed on th~ followir.g pr1r.cip1es: 

(1) All the oil ar.d r.aturlll i&S produced rftmained the 
property ot the state; 

(11) Llle ·~-.emer.t ot all the operatior,s by the cont
ractor was ir. the hu.ds o! the state er~terprise; 

(111) Ihe cur.tractor should be ot utmost service to 
the state enterpriae; 

~8 Al~eria. 

~ areece. 

100 Yor cor.d1 t1or.s IU'lc:i determ1nat1or.a or compensat1or;, aee 
S.qrttaxy•Qtporal'a BeQottt n. ~~ P• 30. 

101 segretax:y-Gtttra1' s Reogrt, l•• 94, P• 5. 



(1 Y) .Ul costa gf operatiol.s !r.curreci il• the course or 
prouuotiol. were borne by the torei&ll co1.tractor; 

( Y J .fhe cur. tractor was obli&ed to 11. vest a mii•J.mUili 
amoULt of calli tal i1. ex~loratory act.1 vi ties durirt' 
a certai•• period fixed. ir• the agreemer.t; and. 

(Vi) lmport equipmeLt purchased for the pro,ramme Of 
work by the cor,tractor beo•e the property or the 
state enterprise the momer.t it lar.ded at the port 
or 1r.dor..es1 •• 

lr; 1371, the ~1geria tJatlor.al <.iil Corporatior, (t~oc) suo

cesetully acquired ~ 35 per oent interest in the lrenoh SAFRAD's 

tour on-shore mir:ir.g licences lllld the obagi field. lov 1 t 11 

planninr to acquire 61 per cent ir.terest snd 50 per cent share-
102 

holdlr~ in the ver.ture. 

In E1ypt, all actiVities concerning petroleum were pre-

v1ousl1 ur.der the cor.trol of 1nternat10Lal oil COI'lpar..ies. .111 the 

belil;f,1C.5 ot the U60' s, a Jo1I•t Cl.:Glpar.,y was formed on the basis 
1oa 

ot 60-SU ~Jarticipatiol~ in the exploitation ar.d exploration. lll 

December l~6d, six uil compar.ies sigr•d a4reemeLts tor crude oil 

ex~loratior. vi th Jhana. 'lhe 86reemer,ts were valid tor ;iO .veara 
104 

&lld renewable tor al'lother lu Jears orj certa1r. cor.<.U t1oLs• A 

decree vas alao issued 1J. the same ,year empowerir.e; the ,overrJJDetit 

to tete over All rr.ir.eral s produced 1L (;han a. 

102 lbld., PP• 6-7. 

103 Ibid. 

104 E.g. the coa~par.ies were to P'-Y tnoo " block plus ~5 tlllnual 
re11t a square rr:ile !rt the t1rst ye 'lr, that would be ra1 sed 
to ~0 a square mile in the third year. 



o~ 3 '•bruar,y 1968, the Jovernmer.t-ov.rjed Iraqi ~atioLal 

Oil Company ( IJ;QC) cor: eluded an a~reea:er.t w1 th the P'rer.oh Enter

prist dt BtQhtrche• et d'Agtiyitea petrollerts (ERAP). It pro

vided that 50 per cent or the concessior. would be returned atter 

three Jears and a further ~5 per ce~t after 5 years. All areas 

except the produoinc areas were to·be relinquished at the end or 

6 7eara. Also, 50 per oent cUsoovered recoverable reserves were 
105 

to be aet aside aa natiollal reserves. A new agreemer.t vaa 

si&ned or. 31 .December 1461 exteruiir.i the oil llireement to 17 

years. ln April 1968, an -.raemeLt was coLcluded between the 

.L1b1an General ~•troleum Corporat1or• (~J.t'K~Cv) aild two P'rer,ch 

tima, 4Quitaina and tpxirap b,y which a Joir~t ver.ture was eatab

liabed, with Aquitair .. e as the operattr~i COIIPal'iJ• lhe period or 

exploratior• vas set tor 10 years. Durir.g that period, the COil

par~ was to relinquish 25 per cent or the area in three stqes 
106 

or tift, three tmd tvo years. fhe saudi Arabiar. Goverllllent'a 

l)elleral Petrole\ml and ¥.ineral Orgar.izetior: (PKTROMlt.) concluded 

with AGIP-SAudl Arabia, owned b.r the Sntt laziona1 Indroqarbpri 

(IJI) or Italy, vhich granted the Italian cor.cern exclusive 

prospectirg r1~hts 11'l the area ot ao,ooo square kilometres. The 

agreement crar.ted 30 years concession with a provision tor renewal 
107 

every 10 years. Ir. ~arch 1964, the Goverrmer.t or ~gypt or. the 

106 Jaqretarr-Jtn•ra1 1 s Re~ort, n. 90, ~· 24. 

106 lb1d., PP• 26-26. 

107 lbid. 
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or.e harld, arni the Egypt1AI'l Ger~eral Petroleum C0111par.y (IGPC) and 

the Pall•Ailerican UAR Compar~ {,._ UJ£1ted 3tatea CorporatiOll) Oil 

the other, co~cluded a cOLcessioL cor.traot. Under tb1a contract 

the KGPC ar.d P ar.-Ameriom were each ~r814ted a 60 per cent uncli vi

ded illtereat ir. &rJ exolusJ. ft concessi or. tor the exploration, 

<levelo.-ent P.lld pro<luction of ~etrole\D in a ,ranted area ot the 

ault ot ~u••· lhe cor.tract waa valid tor ao yeara exter.dable tor 

allOther 16 7eara. The develop.er1t worka were to be carried out 

b,y an operatir.g compar.y, the Gult or 3uez Petrol•• COilP&IlJ 

(OOPCO) vh1oh vas eatabl1ahec1 on the basis or a 50-60 sharilil 

b,r SCIPC lllld Pall .Qler1oar.. However, the :loYert'll!ler:t or Egypt 

reser.-d th• rlabt to parohaae up to 20 per cent or the crude 

oil produced at a price 10 per oe11t lower tlum the price obtallled 
108 

bJ &GPC or PUi Allerlcal'l. 

(e) MtQbintey tgr Di1pute Settl•••ot 

'l"'hatever lla.)' be the poaitiw., in the past, present•diiJ 

state practice above tba\ 8D1 dispute over persons, enterpri .. a 

and reaourcea arising v1tb11l the territory or a sovere11n atate 

is aubJeot to its courts. Foreii~ enterpr1aea m~ and do aecure 

proper treataer.t accorcUr.' to qreement in the at·ate where theJ 

operate. However, 1 t can be poiLted out that a011e at ate a make 

it quite clear thro~b tbe coLstitutional ~rooedures that tbey 

cUd not a•or1 be to the policy or graa£tilll exemption to foreign 

108 Ibid., P• P.?. 
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10~ 
enterpri .. s tr0111 the ordJ.r,ar.v courts. SOme states agree to 

settle d.1 sputes ir~vol v1r-i toreigr. er.terpri se s throu,h other 
110 

methods a&reeable to both parties. 

Apart trom the detailed provisior;s ill the constitutions 

or in lava relating to this settlemer.t or dispute over natural 

resources, there are al!o laws which allov speci~tl provisions 

in the cor;cesliofl agreements tor dispute settlemer.t. ror 

instance, the foreign ir.vestment lav or Greece provides that 

dispute "shall be settled by arbitratior. as prescribed ir, the 

instrumel'lt or approval, it beirg Ullderstood that a foreign 

natior.al, who 118¥ be a r:.atural persor. or a leial er.tit7 in otti

cial oapacit.Y or a person or recogDized reputat1or' ir' leial 
111 

matters, ma_y also be selected as a third arbitrator." Arti-

cle 40 ot the •end.ecl conver.tior. betweer: the ooveruner•t ot lraq 

and. the t·urtilh Petroleum Compar.J prov1ciea tor the appoir.tment 

ot a reteree by the president of the lnterr.ational Court ot 

Justice it the two parties or their arbitrator tail to agree on 

the dlapute. Similar provisions are round 1r. Article ~ of the 

ot!'shore Cor.ceasion A&reea~ent betweer~ the 3he1kh or Kuwait and 

the Arab11111 Oil COIIlpsry L1m1 ted, a subsidiary or J apar. Petrole\all 

109 E.g. IrAilt Turkey, Honduras, Boll vi a, Cuba, Colombia, 
Kl SalYador, Guatemals, Haiti, ~icarscuaa and Peru. 

110 E.c. The Domini~an Republic, Chile, Greece, Bolivia, 
Iran and Lf'rance. 

111 L.D. ~o. 2687, 31 ~ctober 1953, Art. 12, trom ~ecretarx
QtLI~al'a 3tudy, n. 86, p. 30. 
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Trading Compar:y Limited, Ar.d between ·1aud1 Arabia alld the Japan 

Petroleum Tradir.c Corrp~y Limited. SpeciAl r.egoti8tior.s have 

been prescribed ir. respect of joir.t ver.tures ir. r.atural resources 

development between private foreign in?estors and goverrments in 

certair.. oour1tries like Burma, lr•dia, Paki star., and Thailar.d. 

~thiopia, uhar.ll, lr.doJ.es1a 1 BJ~d Sudan supported the idea ir£ their 

policy statemer.ts. 

Unleaa otherwise provided, therefore, disputes ar1s1n& out 

of operatior11 of a forei&n er!terpr1• are usually aut.ltted to 

the courts ot the host cour.tr1• J.r. 1~61, the J:r~veatmellt Code ot 

Dehomey provicied the r.omir.atior, ot ar. arbitrator b)' llir8811ellt 

bet veer. the parties or by a hilhl.Y qualified authority. The 

Somalia Fore1gr: Ir.vestment Lev ot 1960 proYided that "disputes 
112 

are to be Mttled. by d1scusa1on 'betweer1 the parties concerned." 

In aome eases arbitrators were dravr. by lot tram ar. ott1o1 ally 

approved 11at. 

(t) Trair:tnc or t;etlonal• 

FUlly aware or the importance of effective participation 

1r. the development ot natural resources, a lJumber or developing 

countries attach ireat import~.ce to the tra1L1Lg ot their 

nationals at all levels bJ the natural resources eLterprises &a 

have adopted laws ar.<1 r8iulat1oLs ensur1r~g the same. 

In Ghana, the six -.reemer.ts cor..cluded ir. uecember 1968 

112 atgratarv-Qepera1'a Report, n. ~. P• 31. 



vith tore1~ o11 cO&par~es proYiaed each cor.cest1oLa1re to con• 

tribute A60,oov for the establishlle11t ar.l1 ma1~teJ~ar;oe ot a petro

chemical de9artment at a Jhaniar. Ur..1 versity. l'he ~reemer.t cor.

elt~c1e4 between the i,i byi ar. '.ier.eral Petroleum Cur~oratiOL u•cl two 

Frer!Ch fil'lll 1r. 1i168 {Jrov.1.c1ed for the trair11n& of .U.b,)'1aJ.a in 

!"renoh 1nat1tut1or.s. The firms also qreed to establish a petro-
11.3 

le• instl tute u;d A petro-obemloal ir.dustry w1 th Axperts. Ull 

21 Deo111ber 1967, the acreemellt cor.cluded betweer. the Gov&rlllneLt 

oVS'led PKTRu~' n al'ld A liP- :;audl Arabi a which is owned b)' ENI pro

Ylded tor sp~c1Al1zed theoretical ~d prectic&l tra1r:1DI• The 

firms were also to provide various fsc111tle8 needed for the 

edacatlor.al and other 1ervices to the welfare ot the people or 
114 

Saudi Arabia. 

Ihe. COLcessJ.or. a&reements cor.cluded 1r: .>eptember lQ66 bet

veer. the i!WC ar:d t'hilllps PetroleUIIl ar.d the lllter~atiollal KQp

tiar. Vil CCII1p8Q' (.I.6vC Jt alld bet'A8f;. the .iut-;; an<i Par. autrloan 

UAR ~11 Car.va~V' )'rovided tor tra1n1Lf! ot the Lat1or.als both 1n 

tecbnical ar.d maLqeaau1t fields. Certa1J! cour.tr1es like At'&ballia• 

tara, l.J.d1a, lr.dones1a1 lrar., uber1a, i>ak1star., Fh111;;.j.l1raea, 

saudi Arabia, Sudan 1111d Turkey have alao aul£1• pronaior.a tor 
116 

auch tra1r:1r~J ln their re SP4JCtl ve lava. 

113 atqretm-:Jtntra1' s Btport 1 r,. 90, P• 33. 

114 Ibid. 

116 Ibld., PP• 33-34. 



III - JUDICIAL DiClSlv~S 

Solie is1ues identified in the precec:t111' sectior.s trom 

the United ~atlons debates sr.d state prBctiae find expression 

ill judio1 Rl. deci sior.s. The principle ot permanent aovere1cntJ t1\ 

over n•tural resources •• suoh has ~ot been chAllenged in any 

court ot law, r.or has a 1tate's right to r.ationalize ever ques

tioned as such. It is or.ly vhen a state, in the exerci .. ot 

its admitted right, nationalized property in violation or 

another's ri1bts in an arbitrary or discriminatory v~ that the 

que1tlon ot law relatir.& to the ir.teri.atioi,al protection hal 

been raised. International lav is assumed to give such protec

tion 1n the tom or canpensati011. But t.he issue or canpensa-

tion it1elt raises a r.umber of queations1 tor instar!ce, the 

qumt• ot OC~BpeDsation, the cor,cU tlOLs ot compei,satior., the 

machinery to dete.rmil1e comperlsation, etc. Judicial cleciaior.a 

on theM issues taithtully reflect the llllbiguity prevalent in 

the or~ited J,atior.s oraans ar.d in state practice. 

(a) on ~etiopllizatiqn epd Cgmpepsetign 

A wide-spread recogr.1 tion obtains in judicial and arbitral 

decisions that nationalization, and expropriatior. needs to be 

motivated bJ reaa0111 ot"publio utilitJ" or ''benet'1t." IJ'l the 

Germ en Inttr~ats in Polish Upper Silesia (Merit) case, the Pel'S a• 

nent Court or lnternatio~al Justice (PCIJ) took the position that 
116 

"•zfropriatioD tor reas01.:.s or public utility, •••" vas lawtul. 

116 PClJ, 1962, Series A, No. 7, P• 22 
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Ir. ar.other case (Sabbatlno) the us Court or .Api)eals, Second Cir

cuit, held that expropriation perpetrated as a retaliatory 

measure vas ir. violatJ.or. ot lr!ternat1ur~al J..aw. .ihe C~urt tounci 

a Cubar. decree ex~ro.,r1at1r•& a certain U~ sugsr 1r.dustry so moti-
117 

vated 1 vas 1r. Y1olatior1 of ir.te.t"r.at1orlal law. lbe Amsterd• 

.u1str1ct Court fu\Uld that the .U.donesiu. r~atJ.or.al1zat1on ot the 

Dutch•ovned. l'ubaoco CCIIParll vaa " ••• a cU acrJ.mir.ator.v measure 

directed &ia1rat the l~etherlBJ;da er.terprJ. ses in .1r.d~r~es1a 1r• 

order to lend support to the claims or. wst ~ew \luirAa reJected 

~ the ~etherlands 1 and therefore constitutes a Y1olat1on ot 
118 

1r.temat1or.al lav as llar.iff!st as 1t is serious •••• " 

Though the InternatioLal Court ot Justice (lCJ) did r.ot 

pronounce on the merit~ ot th~ caae 1 th~ CiYil Court of Rome in 

Apglo=lrlll111l 011 CCitPIIl'l Limited y. $Qgieta S. U.P. Q, B. Ccw;pgr 

atated that "discriminatory lava enacted out or hatred, aca1nst 

al1er.s or aga1~st perso~s ot Any particular race or oategor7 or 

acainat perso~s belongir;g to spec1t1ed social or political groups, 

can r.ot be ·~~~lied 1r, Italy because they rw• oourlter to the 

1r.ternatior~ally accepted principle ot equali t1 ot 111<11 vidual a 
ll.W 

before law." lr! the ••• case, the Court ob•rwd tbat the 

117 

118 

8fLQQ ''aiQLal dl Cuba y, $abbat1ng1 ao? I 2d (2d C1r, 
ljt&i), PP• 86l-d. 

nc.te 1 "lr.odor.esillll Latior:alisation Measures betore 
PoreJ.an Courts," a.J,I.L. 1 vol. 641 1~0, PP• J06 ar.d 308. 

119 6Pclo-Ir8Gitn uil Cg, Ltd, v. Sgq1ete s.q.P.y,a. Cg. 1 

Lauterpacht 1 J,L,B. 1 ~651 P• 40. 



oil nationalization law was ir .. tended to protect the ir.terest 

ot foreign r.atior;als as such ar:d that the ecoriomic cor.tent which 

appe~rs trOE the text or the Irar.isn law or ~ ~ovember 1~53 

shoved that the true purpose or the nat1o~al1zat1on was to be 

safeguarded nationals property and was rot aimed at persecuting 
1?.0 

the aliens. 

In the ALil0-Ira~1an Oil Cgrepany Ltd. v. F&[trate apd 

other• (Ro•• ~•tX>t the Aden Jupreme Court stated categur1cally 

that "exi)ropri atior. vi thuut car.per,aatior. 1 s contrar1 to irlter-
121 

~atior1al law." In M~lo-Iru.iv. yil CCllllpacy y. ldwitau 

Kgam Kabuabiki Ka1sba, a court ot l'oltyo held that "whe~ ar. 

1ncluatrial. r.atior,al1zation law ot a cow.t.ry vas er.t~orce<i without 

cU scr1m1natiol•t a&air•st ro.atio1.als or the enact1D& State arid 

alie11a alike, such law would r.ot ir.trir,ge ir.ternatior;al law even 

it it di<i r,ot provide tor compel'lsatior£ urJ.eaa there existed a 
122 

spec! &1 interr.atior~al treaty ... 

(b) Exhaustign ot Lpcal BerptdiiJ 

on the question or e~haustior. or local remedies, the 

1~orld Court stAted 1r: the Amb,tielos case that "the State against 

which 111'1 1r.temat1or,al actiorl 1!1 brou1ht tor inJuries suttered. 

12.0 Ibid. 

121 Ko•• MarX case, Lauterpscht, l.L.a., lJ~, P• 328, 

1.22 Angl.o-lrtljiiL wil CCCQIItJ v. ldami tau Kaaan Kaby,ahi,ki 
Kai,ab•t Lauterpacbt, l.L.B. 1 l~&a, P• 307. 



by private 1r:d1v1duals htts the right to resist !JUCh .,, action 

1! the persor.s alleged to have been 1r:Jured have r.ot tirst ex

hausted all the remedies available to them under the mur~cipal 
1.23 

law ot that dtate." 

1n the 1Lt•rbl(;de1 o•••, the lCJ held that "the rule that 

local r•ed1e s mpst be exhausted bet ore 1I.terr.At1or.al proceedings 

Dl81 be ir .. •tituted is a well-established rule or custanBr.Y illter

national law; the rule has beer~ &enerall,y observecl iL cases ill 

which ~t State has ado~ted the cause ot its natior.al whose ri&htl 

ue ola1med to have been disregarded ir• ar.other state ir. viola

tion ot inten:et1onal law. Before resort may be had to ar. 1nter

natior al court in such a si tuatior., it has beeiJ considered r,eoe s

sar.r that the state where the v1olat1or. oooured should have an 
1P.4 

oppOrtunity to redress it by its owr. domestic legal system." 

(c) on ~uactw: o( Qanper;sat!gp 

Oil the issue or qunr.turr. of coo:per:satior:, the Court or 
Ver;ioe (Italy) in Ar."lg-lrapiar;, yil Cflii!RIDJ Ltd. y, 3. U,l-'. w• R. 

Ctppw;.y observed: ".lt is 1.ot required either by our law or b.v 

the &ellerally eocelited provis1ur.a ot ir:ter1~at1~1.al law that the 

quar.tt.lll of the cCEper.sat1or. n.ust a.-~ ar actually equ1 Yalent to 

the value Qf the prol)erty tormir.i the subJect or the expropr1atior .• 

].23 Mbtitlga Claim (Greece v. U.K.), 1.auterpacht, I.L. a., 
1~66, PP• a and 334. 

124 lnttrhtndtl qaae, Judiement or 21 March 1959, ICJ 
Reports, 1959, P• ~. 



lhat 11 to aay, it 1a er.ough that there is sume comper;,sat1on tor 

the e.xpropr1at1or. to be lawtul.. .l)iSief1t1er.t o~ir.11JI1S •on& 

writers who endeavour to mair.tai.n the r.ecess1ty ot pa,yment ot 

compellsat1or. equ1 valerJt to the value or the property 1 have r.ot 

round much support so that or~y in cases where the compensation 

is purely t1ct1tious 1 illusory ar.d r.o~-exiatent car. the expro-
1~5 

pr1at1or. b~ deemed to be unlawful." In the Curtu Cbar.nel •••• 

the World Court stated that "lt has jur1sd1ct1on to as~ess the 
1~6 

AlllOUnt of the Corrpensatlon. tt 

The courts also do r:ot igr.ore the tact that CCII'lpensation 

must be equitable. It was observed ir: the Interhandll qaaa b.v 

.ICJ that "the use ot the expressior. 'equ1 table • which must 

cennote takin& 1r.to account the c1rcumstar.ces ot each in<U vidual 

case ar.d tberetore 1 takir,, ir!tO coa.s1derat1or. also the public 

interest (vbich has been g1Yen priority b¥ lawJ 1 rules out the 

poss1b111t¥ or &r~J 1r.ter.tior. to make the eXiirO;>r1at1on depeLdeLt 

oL the pa,yaer.t or c01npenaatioll equi valer.~t to the value ot the 
127 

propert1." 

There aro .. a cU spute bet weer. Ker..r~ecott Copper Coa:npany 
1.28 

and the Chilean goverr.mer.t or. the Chilean co~atitut1oL amer.dment 

1~5 Anclo-1r•ll1Ul Q11 Co. Ltd. v. Sog1eta s.u,r.o,R. co. 1 
tauterpacht, n. 119, P• 36. 

126 Curtu Chanpel Caaa, ICJ aeporta, 1949, p. 26. 

tR1 !nterbiPdtl Clltt r.. 1~4, P• 37. 

1~8 3ee, Itt•r&at1ona1 L•c&l Mattr1a1a, 1971, p. 1068. 



which prov.lded that all or part of the ~excess profits~ or 
r.ational1aed c~par.iAs ftnd their predecessors made betweer. 5 

pAay 1955 RJ1d 31 December 1971 should be deducted from payable 

coiriperJsatior.. rJr:der this provis1or., excess profits obtained 

dur1ni that period by Ker.r;ecott 1r: the cornrerc1ttl1znt1on or the 

1el:iente Copper n:1ne were est.i.11ated to be Mlu millior., exceed.

iL' b,y A310 m1ll.i.on the value of KeLJleoott 's iJ.vestmer.ts bet

ween 1.955 &Ld 1971. Therefore, the ~oupar.y was c:teclared as riot 

e~titled to uzy cvmpensation. Ke1~,ecott vas a UJ corporat1or4 

which aak:ed a Paris CoLlrt, the 1ribuLal dt ~rwd• 1natuialt to 

oruer that paymer.t be blockect or. a 1 1 260 tor.s sh1.-.ner.t ot the 
--

Chilear. State Copper (Cod.eloo) bound tor lr&Lce. Ker.r.ecott 

claimed Property ri~hts ir, the carco Arjd obtair•ed the iolroceeda 

or the tranaRctiofl from the Court Which were A1.9 m1111of1. 

Without 1nvest1gat1r.g the substar.ce ot the dispute, the Court 
129 

granted A prov1s1or:al 1njur.ct1or or: 30 october 197?.. What 

displeased the Company ~r.ost was r.ot the r.at1or.al1zat1or: but the 

method or determ1r.1~i comper.sat1on. 

129 Klnnaoott Caae, see, Emiko Atimomo, "hatural Resources and 
the United ~at1oTJs 1 " Journa1 ot World Trld• Lav, vol. 7 1 
1a1a, PP• 376-7. 

ida. At tbe l:r11il Jesa1® ot the ln.~l'iW wvelo}lment Boarci, 
Chile, a&ariend ot her subJectlon to a Paris Court, des
cribed the French Courts' provis1or.al order as a tlqrant 
violation ot both internatior~al lav and the principles or 
£.0l.a-1r.terwnt1~r. and selt-<ieterm1r.at1or. of peoples set 
tortb in the UL1ted l~ations Charter. A serious debate 
took place or;. the subJect followed b)' a declaratiol•' '•that 
expropriat1or. ar.d subsequent nat1or.al1zat1all ot natural 

(Cor.td. o~ Lext ~~e) 
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As tar as the oor.ceaai®ar.v aireemer.ta are co~oerLed, the 

Gourt ot J apar. said ir~ AJ.glo-lreplaJ, 411 Ccp~Nf)' Ltd, v. ldai tau 

xo•.n Xabpahiki Kaiaha, that 1t must be re&arded ~as a private 

a&reement entered into between the lloverlllllei.t ot a certaiL 

cour,tq and a toreig11 corporatior, i1. cor;r.ectiof. vi th the right 

to extract oil" and that ~such rights and interests mar be pro-
130 

perly made subJect to the municipal law." 

IV- ACADEMIC OPI!fiurs 

A 1tajori ty of the leadir;g writers oorsider that a stAte 

has aovere1gntJ over 1 t s natural resources. To quote Hall, ·• a 

full proprietar1 right on the part ot a atate is r.ot onl1 a 

reasonable deduction or law, but a necessary protectior. of the 

progr1et8Z1 riihta ot the members or a state sovereiinty ••• 

a ri&ht ot property cor,aequer.tlJ, ir• order to possess interr.a

tional value~, must be asserted by the state as a right belo~iiLi 
131 

to it aelt. " Hove ve r, there ~ i)8 ar s to be a d1 ve rg eLce ot 

opinion .mon& academicians as to the exera1se or this right. The 

maJor iaaues identified in the academic literature in respect ot 

resource a are acta or ur.deni able sovereigr.ty vi thin the 
excluai w competence ar..d subJect to the sole deci sior. ot 
tbe State in vhioh resources are situated, 1r• co11rormi tJ 
with ita national constitution, laws and regulations.~ 
Doc. TD/B/SR.330. The deolarat1tm ~tppears 1r. TD/B/421, 
Armex III. 

130 Lauterpaoht, n. 1?.2, pp. 308 snd 312. 

111 Hall, quoted in Wortley, B.A., &rpropriation in Pub11s 
!nternatiqpa1 Lev (Cambridge, 1959) 1 P• 73. 
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peN.-Ilt •owrelsmtJ over r.ataral re source• are 411CUIH4 

belov aDder the tollovJ.na he ads a 

(a) Wationallsati011. 

(b) Compen•atlon. 

(c) Reapect tor cor.cese1anar.J ac~ment1. 

(d) The exhaustlcm ot local rftedles. 

(a) fiatlgnellaatlqp 

lt i1 a Wliwr1all7 accepted LOl'li unaer inte~ational 

law tbat ever, 1overei1~ 3tate has the r1,ht to nati~aliae or 

expropriate foreign or locally-owned property. irar.ce•co Fran

c1orl1 cletinec1 nat1or .. al1aat1or. as "the compulsory trar.ater to 

the 1tate b1 virtue of le&lllatlft or e.ncut1 ve act o.r a i8Leral 

or lmperaonal character of private property or act1v1tiea1 tor 

the purpoH or tbelr cU.zoeot aanqement ar•d control by public 

bodies, or tor their asslaraer.t to private 1ndl Y1clual1 or 111t1 t1ea1 

lr. Ylev or the tult1lmer.t or • public interest •• detel'llinecl bl 
132 

the nationalising state." A 1imllar det1n1t1on was given bf 

the Ipatltutt 41 Drp£t Intercat10ra1, in 195P., which reacla 

"1\atlonalizatlor:. is the tr~tr:ster to the State by le&ialatlw aot 

ar.d ln the public interest or property or private rights ot a 

deslar.ated character with a vlev to their exploitation or control 

b,r tbe 1tate as to their direotioll to a nev obJective b,r the 

132 Francesco 1rar,c1or.1, "Compensation tor r•at1or,alizat1on. 
or tore1&n provert11 tho borderlar.d between law and 
eqult7," I.C.L •• 11 vole 241 1~76, ~· 257. 
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1.33 
state." But Paul de La Pra4elle put it .differently when he 

atated that the "ala ot nationalization is to abolish or liait 

the tield. ot priYate property tor the purpo .. ot economic ana 

aooial retol'll.... It ita a111 is other thar. this tl!lalitJ ot 

doaeatio reto:rm, the r~atlor.allaatior., while tonally Yal1c1, can 
134 

be cor~aiciered as irreiul&r ar.d berett or internatiocal etteota." 

.Aooordin& to Max .3oren .. n 1 "e%propriat1on •uat r~ot dlacri•inate 

betvee11 torei1nera in 1eneral or between certain oateaorlea ot 
136 

toreicners ir. particular." In the opinion ot Hera H. Jotm1 

"1nternatiorHtl PrActice does r.ot m Pke any di atinotion between 

ord1nar, eYpropriat1on tor public utility, rood er. act deemed to 
136 

be arb1trar.r adoption." Hove.-r1 nationallsatton or taking 

ot property 1 s, 1r: p:r1ra1ple 1 tor publ1a ut111 tJ. This haa been 

aupported by various Jeneral Assetnbly resolutions or the United 
1.37 

Jat1ona. 

(b) Qgg;penaation 

Compensation has beer• the subJect or controversy •0111 

vri tera. There is no unar.1mi ty on the extent or the compenaati011 

pa_y able in the event ot tak1r.g property. l'racU tior.ally, requ111t1011 

1.34 lbld. I }.SI67 t P• 666. 

1.36 Max Sorensen, PritaJ.Rl•• de DraJ.t lptamatJ.Qlial ppbllq1 

19601 P• 178. 

136 Herz H. John, "Expropriation ot tore1an property," 
A.J,I.L. 1 vol. 361 19411 P• 248. 

137 See1 G.A. Rea. 1803(XVII), Appendix I. 



1;;a 
is conditioLed Ofj restoratior• at the earliest possible momer~t. 

A SoYiet commentator expressed the view tbat ~internatio~al law 

does not have a W'lit'ol'lll practice er.d ~enerally reco1rJ.zed rule 

obl1cat1ng State to p~ compensation to owr.ers tor nat1ovaliaed 

property ••• justice demands not corper.sation to the foreign 

mcr.opolies but retr1but1or. b.r the colon1Bl1st~ tor the harm they 

caused to the color.1es and their peoples by prolo11ged color,ial 
139 

rule." This view 11 however, cor.sidered as part ot the 

socialist ideolou. The Corr:a:1 t tee 011 lr;terr.atior;al Lav or the 

Assuoiation ot the Bar of the city ot l.ew York, or .. the other bUldt 

iasued the atatemerJt that ''ir.ternatior.al law requires a state to 

proYide compensation tor the takir., ot alien-owned property. And 

there is r.o sour1d basis ir. the treaties, practice or states or 

Judicial and arbitral c.teo1a1Qr~s tor a limi tatior. requ1r1n& in 

addition a retaliator)' purpoae aLd a d1acr1minat1on a&air~st 

natior.ala or e particular cour.try." lt indicated that abser.oe 
140 

ot ooapenaatior. was ar. 1r~ternnt1or.al vrong. A statement made 

bJ Radha B1Lod Pal to the Internatior.al Lav CommisliOI'l pointed out 

138 

139 

140 

D. P.O'Cor.nel lnternetiocal Lav1 vol. 2 (Lo~don 1 1970) 1 
P• 775. 

sapozh~ikov, "Sovere1cnt7 over ~atural ~esources," Sgyiet 
Ytarbook at lct•rtat1ota1 Lay1 1964-65, P• 76. (&ngliah 
translatlor. or the substar.ce at pp. 93, 95); aee also 
P. J. O'keefe, "the m: and permanent sovereigr:ty over 
natural resources," J. 'd. I,L. 1 vol. 8, r.o. 3, 1974, P• 263. 

Comml t tee or~ International Lav ''The Compensation require
rr.er.t ir! the takir1g Of alien property t •t 22 i11COrd of r· 
Assogiation of the Bar ot tho 3gg1ety gf htw Yorkt 19\7, 
))~· 1~5-204. 
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that •~ry state is entitled to t1x its o~ terms or compensa

tion and employ ita own a1encies for that purpose under inter-
141 

national l av. 

Tbe criteria to be adopted in fix1ni standards ot compen

sation 11 more controversial. flle mar111er in whicll the value ot 

the pro;Mtrty is deteru;ir.ed is baMd or. r•orms such aa& "~>rgmpt, 
142 

adequate and etteotive,• "partial,• "reaaonable" or •equitable.• 

AccorcUni to Jelleral Aaaembl¥ declaration or 14 llecember 19621 

~8ppropr1ate com~ensation" shall be ~aid to the owner. 

~. Jt. f>.:avaz 1r. his eom~er.t s or. the decl arat1or. stated& 

"1\eaatiwl,, it (appropriate) meana thRt it is r.ot the SliDe 

thilll as "p!'OIIpt 1 adequate 1 ar1d ef'tect1 vw" cgmpensatiorj; pos1-

t1welJ1 it mear:s that the p~ymer.t or comper.aatloll ought to be 

rea8011able in the circumstances or the esse. to hard and fast 
143 

rule Cali M ltdd d.ovn on the qurtr.tlllt of COII!per:!lat1ori! COIIII!er;t-

1ng on the same subject, Yughrab,y ssid, "at t1rst glance, it 

seems that the nev term is tlex1 ble er;ough to be construed 

aooordina to the wlshea ot the party 1~tereated. But the term 

'appropriate,' it 1t ll'lltl be COI"iStruea to mean 'adequate alld 
144 

etteotiftt. is tar trgm suageatir•.: • ~rOI!pt •• " 

141 i•arbooJr at Inte;r:natiQJlal Law Cgmm1ss1on1 Yol. 11 1967, 
P• 158. 

143 

see, P. J. ~'Keete 1 l1• 13~, ~· 268. 

M· K. ~avu, "~at1ol!aliaat1on ot 4''ore1ill \,;an)larJ.ea -
L1 by all Decree ot 1 September 1~73," 1.J,l.L., vol. 14, 
~74, P• ?6. 

144 ~. A. ~-y.ghrabJ, ftft)AijtJ+t JoJirtl~nty our wil Rtaourqta 
(Beirut. ~66) 1 P• 29. 
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lhe co~cept ot comper.aation was &Dalyzed. by Mlerasin,he 

ir1 the tollov1Li mar.r;era 

(1) .the total •our.t to be }laid. must be t1xed 
promptly, 1.e. w1 thin a "reasonable ~er1od "·; 

(11) lr.tereat must be pa1d as 1 t tall a due tor d.el&~ 
iL paya::er.t from the date Of nat10rlal1zat10L; 

(111) Paymer.t must be mede at leAst over a "reasonable .. 
period to be determined by the circumstances ot 
the oase but not exceedir.g 10 to 12 Jeara; 

(lv) P~ment must, at leAst, be spreAd proportionatelJ 
over this period; 

(Y) Satisfactory gusral'ltee!t must be given that ruture 
payments will irJ tact be made so that the tull 
sum ~ay be rai .. d immediately on the security or 
future payments. 145 

Aocord1r.1 to UK's ~emorlal submitted in the Ancla-Iratiac yil 

GomRatX qase, compensation must be "etteotiwe" to enable the 

recipient state make uae ot it. It further cor.tencled that& 

145 

146 

He muat, tor inst~ce, be able, it he wiahea, 
to use 1 t to set up a r••w enterprise to re
place the or.e that has been expropriated. or 
to use it tor such other purposes as he 
wishes. Mor.etarJ COII!~ensatior. which 1 s in 
blocked currency is r.ot effective because, 
where the ,persorl to be CQIII,Pensatecl is a 
toreigner, he is 1.ot ir~ a ~osi tior. to use 1 t 
or to obtair• the ber.eti t of 1 t. ihe compen
sation therefore must be treel1 trar.sterable 
trom the cour.tey payir., it and, so tar as 
that cour~.tey' s re str1ctions are concerned, 
convert! ble 1r.to other currencies. 146 

Ameraainghe, Jtett rtsponsibility tor l£juriea to 411•P•t 
19871 p. 1651 quoted tram P. J. O'Keete, n. 139, P• 269. 

Memorial or the ur;:, ICJ I &Pclo-Ir81)111t Gil Co, gaM 
(Ul v. Ir~), 195?. 1 Pleadings, P• lOfi. 
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Garoia-Miador alao supported the view that the mir;im\D require

ment tor compensation was that it be MJust or adequate, equit-
147 

able, talr or reasonable.~ 

~~1 writers subscribe to the view that the pr1rc1ples 

such •• ur.just er.richment, abuse or rights, good ratth, and other 

relevant rectors should be weighed in the process or determinlnc 

the anount or cor.per.aation. However, ~one deny that there vas 

no cenerally recoariised standard or compensation tor the valua-
148 

tion ot expropriated property ir; 1l'lternat1oz~al law. 

AcC8loJt1r.g that the Jtate bas broad cU soretion&rJ powers 

iD COllllect1on vith natiorlalizatioL, the question ot excess profit 

at1ll would bl iLaeparable tram the queation ot compel'laat1or.. 

Frar.c1sco ~rre&o Vicuna vaa sa~evhat critical vher, be said. that 

"1t the measure ooulci be Juatitied but it aa a result of its 

appl1cat1or., the standard. of Just, adequate, equ1,able, or reaao~

able comper.sat1or. is r.ot met, 1t could be araued that mw.1c1pal-. 
lav exceeded the limits or the tlex1b1lity c011templated by 

149 
1nternatioLal lav." 

147 Garcia Amador, Fourth Rftport or: Ir.ter11ational Respol"ls1-
b111ty, Yearbook ot Interpatiocal Lav1 CmmQ(l Wealth, 
Yol. a, 1959 1 PP• 19-~0. 

148 Weigel ar.d Weston, va1uat1ot UPQ& the Dt@rlyatiop ot 
torei'n &nterprltt; A RQ11qy-or1epttd ADproaqh to the 
Rrob1em ot gqpDet•atlpt. UJldtr 1ottrpat1pr,al lay in the 
Y&luatiqp ot natlqpa1lzed property lL rnttppat1ona1 Lav. 
R. Lilloh, ed. 1973, PP• 3-39. 

149 hanoisco urre'o Vicuna, "~e lnternatior.al Law probl•s 
posed b)' the &atior..aliaat1on of the Copper lndust17 by 
Chile,'' ~a,.J.l.L., vol. 67, l~7a, ~· 725. 
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~ne form or state contracts is called eoorla~ic cor.ces

sions. COLoessior.s are usually limited 1r. duration. However, 

the contract m111 be also tezmir1ated at l.fl1 time b1 the o01loea

siona1~ it the obl11at1orlS are r~ot tultille<l. The Un1 ted 

}\at1or•• ~neral .J.ssemb.l..v declaratiQl• 011 permaner.t soverei~P"•t1 
160 

onr natural resources prondes in parqr~h 3 that "tore1p 

inftatllent acreements freely entered by or between soverei&ll 

States shall be ob•rved in &oocl faith." ~r.e ot the probl•• 

faced b;y scholars relates to unilateral abrogation/ or cor.cea

aiol'lUJ agreements. Some writers believe that they are inter-
161 

nationAl agreements. Accordinc to O'Connell, co~cesslor.ar.r 

agree~~er.ts ~re contracts which give rise to sa.ethilll ill the 
152 

nature or JJaa A4 J:1a which vas protected by 11'lternat1onal lav. 

Carlator: add, •untlateral termillation - it 110t contemplated b.r 

ar: a&reetter.t - is ar: act .W.U. J,mper11 to which lnternatiollal 
153 

lav but r.ot mUilicipal lav applies." Ihe abon vien •Pha-

siae that oonoeas101l&l7 acrecer.ta are governecl b,y international. 

-----
160 G.A. Res. 1803(XVll) ot 14 Dee•ber ~62. 

161 &hi• •• ltemeth 3. Carlston, "Ccmceaa1on ap-eemellta ar.cl 
t.at1onal1zat1oe," 4,J.I,.L. 1 YOJ.. 22t li68, PP• 207-lll. 

1.62 D. P. w'Connel 1 "A Critique ot the J.ran181l Vil 1J.t11&t101lt" 
l.C.Aualb, vol. 4 1 ~05, .PP• 268-?~. lor an ex~od Uon em· 
aoqu1%"8c1 r1ihta ad ooneess1or!a, see, o. ;>. ""'Cor.nel1 
"Eoor.OID1c oonoesalon ir .. the law ot sucoeasior., • BritJ.ab 
Xearbpok ot IpttrpatJ.ena1 Lav1 vol. 271 1~50, P• aG. 

1153 !Cenn.eth s. Carlston, n. 1&1, P• 209. 
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lav. Jloweftr, this is r!ot acceptable to the •aJority of the 

nations which condder them to be no more than ord1r.ar.v cont• 

racts subJect to municipal lav. 

(d) IJ'hapation of Locel R••di•• in RalttiQil 
tg Cgpteaa1QPil! Alrttmtpta 

Whefl coz,cesdollarJ aareetnents give rise to 41sputea, tbeJ 

are usually ret erred to arb1 trat1on. However, 1 t 1a generallJ 

reoocnised that a state 11 respo~s1ble to tore1gr. nations tor 

the injuries suttered Rt it !I hands only when the local reEedle• 

have been exhausted. In other words, 1ntematior.al claims mq 

be heard 'bJ iLternatior:al tribunals or~ly after local remedies 

bave btten 1uttioientl1 exhauatecl. l'he operative parqraph 4 ot 

the General .A•s•bl.v declaration attlrms the rule that "national 

Jurisdiction or the state • • • shall oe exhausted." 

Acoordilli to O'Connel, "it an aYenue ot redress is avail· 
I 

able under that law, either throUih appeal to the h16}lest courts 

or throucb executive instrumentalities, the iLJur.v il not ca.p-
164 

lete until the avenue bas beeL explored in vain." ~1!l7 the 

etteo\1 wneas ot local remedies, said Muahraby, 11akes it poasi

ble t.o p~"esent .n lnter11atior.al claim atter the exhaustion ot 

local procedural chUlnela. And 1n order to haYe the ettecti ve

ness ot local remedies "an intematior.al standard ot justice" 

shoald be construed. But what cor.tri butes to the "international 

154 D. P. O'Connel, Inteppatlgna1 Lax, YO!. 2, 1960, 
P• 1138. 
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ltUldarcl or equ1 ty and reasonableness" is lett to the discre

tion or d1trerent tribunals called upon to decide specitic 
165 

156 H. A. Mqhrabf, Jle 144, P• 36. 



Chapter Ill 

Cvl.1LIC1'-RESuLUTlut 



Chapter lll 

CvJ,fLl~ I•.rtiJvLU Ilul\ 

lL the prece(lir.~ chapters 81~ ettQrt was made to 9resent 

Yarioua view pu.lr.ts or. aane issues cor.cerl.ilJ~ permar;er1t sovere• 

1111t1 over r.atural resources. 'Ihe aJ.tterencea 1r. opirlior. were 

presented by referer~ce to the debates 1r. the ur~1 ted ~ etions 

or1er.s, atate practices and doctrir.al op1Lions. This chapter 

will llhalyse Yer1ous su1c•st1or.s made 1n the course or such 

debates ~~ compromise solut1or.s to 1mportar.t issues. 

SUlJESTEt 3ULUTIC~S 

(a) It the Pr.1ttd }iatlQils De)latta 

~Nlbers or Ur:1 ted ratior.s were cvnfror.ted by several ocm

tl1ct1nc Ylevs vhile d.ebatin' the OOllcept ot permar~ent sovere-

1~t.v over r.ntural resources 1n aeveral sealior.a of the General 

Ass•blt• l'he •ac•rr1ess to tiui oati)rOIIii ses r.eed.s to be appre

ciated. 

While ever1 m•ber accevted. ir. prii.Ci)Jle the cor.oel)t ot 

peraer1er.t soverei,r.ty over r.atural resources, they aittereu 1~ 

tormul at.lrJ' cr1 ter1 A on vhich th1a prir.c1ple was to be based. 

In the opirdor1 ot the aooialist cour.tries, the state vas er.t1tled 

to chart its own course 1~ the exercise or this principle and 

th~t ~o one could qu~stior. its supreme control over its terri

torJ• In tune v1th that posltior., they pressed their 1r.terpre

t•t1ol'l to the erre-ct that s1r.ce nat1or.e11z~tt1on was nr: irlh@rent 



'11 

right ot sovereiinty there vas no question ot comper1sation to 

be paid by the r.Ftticr;alizing cour·tries but that it vas to be 

paid b.v the enterprises which had benetited trcm extractina the 

r~•ources or th@ developirg cour.triea. or. the other hand, some 

or the developed countries pressed tor 8 limited view ot state 

sovere1gr.ty. They argued in fAvour ot the restraints or the 

traditional norms ot inte~etional lav in the exercise or perma

n~nt aovere1&r.ty over r.atural resources. In the midst ot this, 

sQifte solutior.s were sug,ested vhich made it ~ossible tor the 

Ur.i~ed t.atior1s tu adopt 11Bn,V resolut101ls Ol• the subJect. 

Wle tactic adopted. by some deleg~tes to pr011ote c011prom1se 

val laJ1Lg great elllalhasia or, 1r4terr.at1or,al co-operation while 

attirmir~• ecoz.anic 1r.deper,o.erlce. AI the erteoti ve exploratiorJ 

and exploi tatior. of 11atural reso\.U'Ces deper.ued very be av1ly or. 

tecbnolou available 111 the developed world, ar£(! 11r.ce ·the 

developir.g r~etior;s were r.ot sufficiently equipped themselves 

v1 th techrJ.cal skills, 1r•ternat1or.al co-operation was 1Dev1 table 

and vas so recocr.ized in the United ~ations debates. In this 

connectio~, 1t is well to recall the suggestion or the delegate 

of Sene1al to u1e the words ~techrical co-opPration~ ir.atead ot 
1 

~teohr.ical assistance.~ The insistence of the US repre1entatlv., 

however, or. the neces~ity or providir.i techrl1cal assistance was 

1 See, Q.A.v.R. 1 SecoLd COLm1ttee, 866th meet11l&t 30 
Lovember 1~62, P• a?o. 
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2 
ev1der.tly n1tned At Sf'Curir ~ protectior.· tor the pr1 vBte irvestors. 

Ghar:a '• suggestior• thet "mAximLI'fl assistar.cett be provided to the 
3 

Ur;1 ted tatior.s was a d1 versionnry move. r.or.etheless, the vord 

"techl~cal assistar.ce" emeraed as ar. acoe~ted vocabulary to both 

ca~i tal-exportir.g all d. ca..,1 tal-1m!)ort1r., co uri tries. i:er.ce, the 

..ler.eral Assembly iiesolutior• lblf)(X~) ot lb uecember l9Uu ar.1d 

rlesolutior. ldU~(XV.U.j ot 14 December 1~2 uri&U techl.ical assis-

tu.ce ar.d t.ra.1r111., to the uevelut;ir., cuw;.tries. 

lhe ccmtr(Jversies were certair.ly 1.ot over tertt•il.olou 

alor.e. lhey touched the coce o! the cvr..Ce!)t of perm 8l•el.t sovere-

1ir.ty over natural resources. vr.emay cor.sider the followir.g as 

an exNDple. Among the promir~nt proposals, viz. the one of the 

U.13R urg1r:g Ar ur.fettered ri&ht to li~tt1or.al1z~~tt1or.; the or;e by 

Chile er1ri aag1r.g rHat1onA11zat1 or. for publ1 c utility, secur1 ty and 

tor l'lat1or.Al 1r.terest lr: accordar1Ce with both doa:Pst1c Ar;d 1nter

r.at1or:al lav; ArJ<l that or thfl' !JA-q which sought r.atior-slizAtlor, to 

strellgthen sovereignty ovPr r.atural rPsources 1r: ecoordar.ce vi th 

the pr1r.c1ples laid dOWI'l by the Charter of the Ur;.i ted l1 at1or.s, 
4 

the C(.lfilprwJ1se solut1or~ was built arow.a the ...:h.lletm uratt. J.r, 

14:162, the Jer,eral i.ssemb.ly haci .Pro~osed. that ''nat1\Jr.al.1zat1or., 

expropr1at1ul. or requ1s1t1or.ir-& shall be baaed or. "row..Q.s or 

1b1d. t as.lrd meeUll•h P• a&>. 
4 see, P~ 3rd 3esa1or,, AI ~C.~7/L.3 Rev.ll W IC,.~7/L.a and 

nev. li JLCvSvC, 2:;rd Sessior., E/L.314; J.A. (XVllJ, 
A/C.2/L.670. 



reasoz;s of ~ublic utility, securi t.y or 11at.ior.al .1J,t.ereat." Hgw-

ever, there was a subtle sh1ft ir. em~has1s. 
b 

'lhe Jer.eral Assembl¥ 
6 

ir• U73, ar.d the ll.CuSUC in 1~76 called upoL states to carry out 

r.atior.sl1zatior~ as ni. expression ot their sovereig11ty over 

natural resources. At the same time it was explicitly reOOir~zed 

that such &ctior• could rot be arbitrary and d1scrim1r.atory. 

Chile's origirAl proposAl h8d this balBncing formula. 

!JUly ~ug1estlor.s or. pRymer:t ot compensatior. were elso put 

tor·.,Ard 112 the Ur.1 t~d f-..Rticr.~ debates. They ranged trcm or.a 

extr•• to the other. For ir.star:ce, cour.tries like Al'ghan1st81l, 

UAR ar.d the Philippir.es brooked r:o compensation whatsoever on 

the groWHl that 1 t ~A¥ endan6er the ecoz Qlll.)' of the world as a 
7 8 ~ 

whole. "PromiJt, adequate a~.u et tecti ve," "tuJ.l ar.O. tair" 

cgmpenaat1or~ were also su.~•est.ed., but were either wi thdraWI1 or 

reJected. vihe tir.sl solutior~ favoured p-.yment or "appropriate 

cun.peLaatiOJ., '' as SU66ested by the Chi lear. de1egat1c;m, ar•d was 

embod.ied ir. the lllti2 cieclaratlor. ir. oa~erat1 ve parat~rapb 4. vl'he 

Charter ot Ecor.0111c Ri&hts a1;d lJut1es ot States, adopteci ill 1~74 

reattir~~ed the sAme posi tior.. Though the mear.1r.i ot "ap~ropr1ate 

5 Q.A. Rea. 317l(XXV11I), para. a. 
6 !CO SOC • 1975th pl@nary mttet1r.g ot 25 July 1975 

!/Res./1~66(LIX), par~~t. P.. 

7 m Doc. AI ~C.97/'3~.31, P• 41 .A/C.2/S.tl.834, P• 11 

8 U.S.A.: Ul Doc. A/AC.97/S~.30, P• 5. 

9 Ireland~ Ut Doc. A/C.2/SR.843, PP• 12·13. 
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oompensattor." was rot det1r.ed 1 1 t wAs Rssum•d to b~ ayr.onymoua 

with reasonableness ~r.d was ur.der1tood to be determir:ed bf both 

l'latlor.al er.d 1r: ternatlor.al 1 Aws. fioveYer, 1 t may be 1r.tere1ted 

to recall that 1r: 1~72 the U!-C TA~ had taken the posl tlon that 

eaoh sovereigl'l state had the pover to determir.e the ~mount or 
10 

compe~aatior. ir.cl udi'·-' the procedure tor arr1Y1r., at that figure. 

lbe lle~eral A••bl.Y .Re1olutior. l317(XXVlllJ adopted ir• 1~73 anc1 
ll 

ita reattirmation b.J the EC~~vc in 1~75 also •~titled each 

state to determine the amount ot oom.,ensat1or~ u.d the mode or 

.Pa.Yatent. 

~~ atstea in the ))recedir., chaptttr, states 1r~ tbe exer

cise ot permar.e~t soverei&nty over r.atuxal reso~cea, had to 

reso1 ve the queatior; or dispute-settlemer;t over r.at1or.al1zat1or~. 

The compromise or: this vas provided ir: operative paragraph 4 or 
12 

the 196P. declaration, to the ettect that ''in ar.y case, where 

the queatior. or c~pe~sat1or. gives rise to co~troverer 1 r:atiol'lal 

jur1sd1et1on ot the State taking such •easures shAll be exhaus

ted. HowYer, upor1 agreemer.t by sovereig~ Sta,tea 8l"ld other 

P~'rtiea coreE?rr.ed, settlemel'lt or disputes should be made throu1h 

arbitration or interr.at1oral adJudicatior..N Similarly, in 1972, 

10 Res. 88(X1!), UhCl~D, uoc. l~BI4al. 

11 IC~svc, ~oc. &/Res.lWbO(L!X). 

12 ~ UGO. A/AC.~7/3R.30, P• 6; Q.A. des. 1803(XV~I), 
14 ~ecember 1~62. 
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13 
the UJ,'CTAD put more ~~nphas1s or. the domestic laws or states. 

Rowewr, the Gener81 ftssembly ar.d the ~l.iSOC in their respeot1ft 

reaolutiolls ir. 1~73 and l:J75 recognized thet the orjly solution 

to the prir.ciple ot nationalization by states •• an expre1aion 

ot the 18maner~t aovere1&t.t1 over natural resources vas that all¥ 

dispute which arose therefrom should be settled in accordance 
14 

vi th the r.ati"r~al lei1slat1or. ot the cor.cerlled at ate. 

l'be 1saue ot obserYu.ce ot agreeme£ts was clebated at 

ler&&th 1n the Urj1 ted. J,atlOl!S• .ieveral. SU66•st1or.s were aou&ht 

to be i~clWled in the Ger.eral Aasembl1 resolution. lhe u.;; clele

i&te stated that agreements freely cor.cluded. should be tai thrull¥ 
J.a 

observed. The Alreements, according to him, covered those bet-

ween states, states and ir.terr.ntior.al orgAn1zstior.s, ar.d. stetea 
16 17 

and pr1Yate ir.v.stors. The U~ supported the us suggestion. 

Lebllllort arld Syria sought to lll'!lt the acreements to thoae oon-
18 

eluded between soverei~ states ercluslvelJ• A s1~1lar eugce•-
19 

tlon vaa •ede by Tur.1s1a. ~1cer1n, Peru and Algeria opposed 

13 See, U~CTAD, Doc. TD/81421-Res. 83(Xll) of 1~ Yctober 
1973, para. 2. 

14 O.A. Hes. 3171(XXVlll J ot 17 Dec•ber 1~73, para,·-·3 
allc1 iCvduC, ~oc. E/Rei/~56(LlX) ot 26 July 1.976, t'ara. 2. 

15 a. Doc • .;AC.~7/L.a. 

16 u~ Doc. A/c.ataa.aoo, P• 1. 

17 Ut. we. A/C.2/L.668. 

18 m. !)oc. 14/C.2/~.6n. 

1.a G.A.v.R., Secood Comm1 ttee, 858tb meet1IlCt 1962. 



the 1Lsert1o~ ot ~he words "aareeme~ts freely •~tered i~to" 

because, aocord11., to them, a 11aJorit,y ot aareeaeLts were oon-
20 

olGaec:l Uilder duress. The ogmproa:.ise solut1or. was reacheci 

vhich tormed. operaU ve par-.raph 8 ot the 14 L>ecember l~6a cleo• 
21 

larat1on. ~ccordin& to that paraara~h: iorei~n 1nv.stment 

aar••~ts treely e11tered 1r.to by or between soverei~ States 

8ball be obl8rftd ill 1ood t&lth; States ltlld 1rjterr.at1or.al Ol"llli1• 

zat1ons ahnll 1tr1ot1J and oo~aoientlousl7 respect the IOvere

icntJ or the peoples ATd rtat1ol'ls over their natural wealth llld 

resources ill ACCordnnce v1 th the tJr·i ted 1- atlor s Charter aro the 

principles .. t torth 1r. this re~olutior..~ 

(b) Doqtripel Qpiriqp 

With the develoPJ~ei.t of the coDcept ot permanellt sovere

i&ntJ ov.r natural resources in the Ur.1 ted. latiorl&t the subJect 

bec•e equally 1~>;ortar.t tor publicists as vell aa lal(Vers. S<Be 

issues 1der•t1t1ed 1r. the prececU.lii oha~ter have beel'i ex,ellai wly 

au:.al.vaed. in their writ1ni•• Various solutions were ottered, 

vhich are analJzed. below. 

Publicists ••• tc, be Wlar.imous ill their op1l.101i that the 

right of a sovereiifl state to nat1or1aliae propert1 CafJ r.ot be 

questioned. Haill w. Daade stated oate,orlcall,y that all sowereiar. 

·-
21 

~1&er1aa Second Ca.mittee, 845th meetlna, 20 ~o.-.ber 
198P.1 p. lli Peru: Ibid., P• 131 Alcer1a& Ibid., a6lat 
meetl~c, P• 6 and ~ Doc. A/C.2/691. 

See, Appendix I. 



atatea were competellt enough to natior.alize MY property Wlleaa 

somethlnc contrary clearly appeared tram treaties entered lr.to 
~P. 

bJ them or under customary ir~terr:atior.al lav. Paul de La 

Pradlle claimed that the 81~ or nationalisation vaa to abollah 
23 

private property ir. order to reform society. Hovever1 it vas 

unl vera ally recogr.iaed that a reasonable 1 just ar.d lavtul national-

1aat1on vas only that vhioh vas in t•vour ot public interest, 
24 

utility, security and without discrimination. Judicial deoi• 
25 

liO!ll sup90rt this view. 

There appears to be 1.0 ur.ulimi ty arnor., wrl tera on the .Pa¥

ment ot OCilpenaation, however. .Acc:ord1rji to u'Cor.r.el, requis1-

t1oL vas trad1 tioi.ally aubJeot to reatoratior. at the earliest 
26 

possible time. Socialist i<leolou cor.ce1vec1 ot an4 advocated 

ca.penaatior. to be paid b.v the tore1gn enter~r1aera tor the re-
2:7 

sources exploited abd Lot b.r the nat1onal1ain& state. However, 

22 

23 

24 

26 

Richart s. fl.iller alid Roland J. stancer, Essu~ All f:Xprg
Rri•t1on1 @hio State University Presa, ed., 196~, P• 18. 

Institute de Droit !nternatiQValt &nnuaize, 1967, P• 666. 

See, 'rAncesoo Prer.cioni, ~c~pensation tor r.ationalila
tion ot toreicn propertys the borderland," l.C.L.¥· 1 
vol. R4 1 1975, pp. ~55-83; !natitgte dt Proit Ioternat1gpa1 1 
jr)pua1N 1 195?.1 P• 283. 

German lnteresta 1L Polish Upper S1les1a (Merit Caae), 
PCIJ 1 19261 P• a2i Anllo-1ri£11D wil go. Ltd. V• ggqitta 
~.D,P.o.B. Cp., 1955 (Civil ~ourt of Rome). 

D. P. "''Conr.el, li;.t.ttmatioLal ,Law, vol. 2 (LorJdon, 1iJ70), 
P• 775. 

Be~ Sapoahmikov, ~3overe1intJ over )atural Resources,~ 
8A~at XtarboAJc ot 1rtterpat1ppa1 Law, 1364-661 P• 76. 
(English tranalat1on ot the aubst~ce at PP• i31 a6). 

-



as tar as the issue or cornperlsatior1 is concerr1ed, absence ot 

cun:j)ensatior• u.d d.iscrimir.atory can~e11satior. ill the everjt ol 
~8 

expropriatior. vas ura versally cor.sidered wron&• 

lJetel'llLirJ.r.g 1r.ternat1or.al atar1d&Ns tor OOIIlper.aatiorJ also 

~rovoke<1 several 1uggestior.s trom wri tera. ~awaz called for 

reasonable _.,~ment Qt c0111;er•satior. ir. the circumstar•ces of each 
;N 

ca•• Muahrab,v IUI6ested that it could be decided accordiDI 

to the vi she 1 or the party cor.cerned or. ar• "adequate ar.d ettec-
30 

tive" basis, but that it need r.ot be "prompt." Amerasinghe 

Appeared to be ill f~VOUr Of fixir.g Callper.s&tion vi thir: a ~treasor.• 
31 

rable period~ but rot exc•edlr.g t~r. to twelve Jesrs. Garcia• 

Amador subscribed to the "ju8t or adequate, equitante, ta1r or 
3P. 

rtt8!0I'ltllble" ator~d&rd or CC~r~per:sation, which vas Also supported 
33 

by Frllllciaco orreco Vicuna. P.owewr, 1rl spite or several 

28 dee, Catrr.i t tee or• lr1terr1atior.al Law, ''Comper.satiora require
meLt 1r• takir:g of alien flroperty, '' Regord o!' tba Msoqi,a
t1QL qf the Bar ot the Jggiety ot Aev York, vol. 2~, li67, 
PP• l.ai-204. 

a9 See, M. K. ~awaz, ~~at1onal1zat1or. or lore! gr. Compallle•c 
._1by81l .oeoree Gl 1 .:ie~tember liiJ73'' l.J.l.L., Yol. 1t, 
1974, P• 76; .-nerasir.,he, ~tate ReaQOlts..1b111tJ tgr ln,uri,c• 
tg £litLit ~67, P• 160. 

30 M. A. M\lib.r&bf, .t;tmeL9Jlt ijroll'lrei,ntx oyer wll d•spurc;•• 
(Beirut, 1966)1 P• 29. 

31 Ameras1ngbe, n. 2a, P• 269. 

32 Garc1a-Aaador1 "rourth Report or ·~ternatio~al Respons1-
b111 tJ, .. X•arbook or Ipternat1Qilal Lava CqpmAlJWalth, 
Yol. 2, 19ea, PP• 19-20. 

33 Pra~cisco Orrego Vicuna, ~Same Inter~tt1or.al Law Prob1eme 
Posed by the l:.-t1or.Alizat1on or the Copper Indust17 bJ 
Chile," ,.J.I.L. 1 vol. 67 1 19731 P• 728. 



1ugcested solutions tran various scholars, as tar as tbe tixing 

of stsndard or compensation is concerr.ed, 1 maJority coT;sidered 

that the best solution was to leAVe the matter to the states and 

their acenc1es to determine such standArds on the basis or rea-
34 

sor:ableneaa in the circumstnces of each esse. 

Jer.erally, there are two views or: cor,cess1on81"1 agre•ents. 
35 

One viev cor;sidered it 11 subject to ir:terr.atior.al lev, but 

ar.other view held that it was a matter subject to mur.ic1pal law. 

However, doctrir~al opir,ion did reco&r!ize that there vas an inter• 

natior;.al law tor the settle~~er•t of cU.sputes. l'akirJi ir,to cor,a1~ 

deration the tact of state Jurisdiction, it was accepted that 

re~ourH c& be haci to courts on tbe 1nteri!atior:al level b1 in

Yoking ir,terr.atior•al law, ar,d to local courts under mw.1c1pal 

law. It was, bowever, a&reed. that exhaustior. or local remecU.e1 

was a well-established rule or customar1 international law. 

Her,ce, the solut1or. suggested b1 wr1 ters was that the dome1tic 

11stem of lnv applied first before resort may be made to inter-
36 

national courts. 

9ee, Yeorboo!t of the Inttniational Lay Commiaeion, vol. lt 
1957t_P• l58t ?-'. ~. rawnz, fl. ?.9; AmerAsin&he, n. 291 
p. lo:). 

35 See, Kenneth s. Carlston, "Concession Agreements and 
~atio~allzetion,~ A.J.I,L., vol. 2~, 1958, PP• ~07-9; 
D. P. O'Cormel, "A Critique ot the Iranian vil Litigation," 
l.C.L.$. 1 Yol. 4, 19551 PP• 268-70. 

36 D. P. U 1CGn~el, n. 26, P• 1138; M. A. ~Uihrab,r 1 n. ao, 
p. 36; A;batialos Cletp {Greece v. U.K.J, 1~66, Lauter
paoht, l,L.a., PP• a, 334; !nterhapdel Case 1 lCJ aeporta 1 
1~~~ P• 27. 
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Chapter IV 

1l'l chapter I, ar. attempt vas made to trace the evolution 

ot the CQLoept ot pars ar.ellt aonre1&IltJ over 11atural resource a 

throutlh the various Ul.J. ted t\ atior.s torum a 8J;d. org or. a. Chapters 

11 and lll ~rese~t•d maJor issues anu the au,,eated solutio~s, 

ree~ect1ve.l.1t 1r. the Ur.1ted 1-.atiot;l ort~ai•S ar.d ir~ doatriull Ot»1• 

rJ.01•• AI· attemt-~t ia maoe ir. this cha.,ter tu recap! tulate the 

salier.t features of the ai scusaior. 11 .. the preoed.ir., chapters. 

'l'he dootrir.e ot sovere1irity 1 s firmly established ira 

1r~terr:at1onal law. Howver 1 1 t 1 s ecer.erl\lly recograzed that 

tradi tiol'lnl 1nterr.at1or:al lav tailed to cope ett1 cieratly wJ. th 

the changing circumstances of the way or lite lllrld behaviour or 

contemporary vorld soc1et1Ps. But ir: the mid-twentieth cer•tUI'1 1 

the d~ger or 1~equelity that •~1sts amor.g members or the family 

or l'latior~s \iA~ so acutP thAt the d.epri wd ar.d your.g states moved 

the World ~rgal'liaatior. (Ul) to assert thAt e.ary state had the 

sole authority over its natural resources. lr. 1~52, this drive 

oala1nated ilJ the tol'lll ot the priJ.ci~le of "ecor.gm1c selt- deter-
1 

a1nat10L.,. ..a~:oe th••~ the cor,ce9t ot tAra anent sovereigr.t1 onr 

natural resources evulved slowly but surely throU4h various 

Ur~i ted. 14at1'-'I·S or•ar.s ·m.d forums. 

J.'he queatiur, ot the le&al ett'eet of the resolutiur.s or, 

pel'llanent sovere1&nt.v over natural resources 1s ver1 1mportftltt 

1 $1e G.A. Rea. M6(V1) ot 6 february 1952. 
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ar.c! r.taeds to be e~llm11'led. In teet, thfll sAme qu@stior. was reised 

ftspeoinlly oYer GenerAl ;~!ilsMbly Rl'solutior: 6il6(VII) ot :.11 Decem-
2 

ber 195P.. The r.-solutior; WRS posed as ~li expreasior. or e'X'1stil1g 

law el'ld r.o olaill w~ts made to establish rlev lav. SJr1A, hovevP.rt 

asserted that th~ resolution might create ~A new legal baais~ 

tor the developed &Ld developin.c cour.tries. .Fr81•0e &rld JagUJ 

beld. that it had its basis ir! i1.terr1atior.al law az.d that it was 

c1er1 ved trOill the prir.oiple ot selt-determ1r.at1on 1 which 1 tselt 

was r.ot yet establ1 shed ar1d accepted interr.atioLally. 

Altho~h, il:& the ordiDarJ seLse1 the Jer.eral Assembl.,1 is 
a 

not a lecJ.alature, it 1s 6er.erally recog1.ized to pos .. ss law-

makil'ii powers ir• some tieldsi tor •x•ple, 1r. the ir.ternal 

operation or the Ur;i ted }1. atior.s (1. e., in respect of budaetary 

11atters ar~d in re&ard to 1 ta pur:1 tary powers like suspensior./ 

expul s1on ). t.evertheless, the legal quality ot 1 ts resolutions 

has g~11erated quite a co~trover1y. There are two achoola ot 

tboucht. Or~e of them denies that the General A1~embly resolu

t1or,s create bir;dir;c r.oms ot ir:terl'latior:al law ar.d regards th• 

••rely as poasessil'lg R moral ve1ght. 1be oth~r school or thought 

2 See, Qees, "Pemar.er1t Jovereicnty over }.;atural Resources: 
Ju'lal,vti.cal Review ot the Ur.ited l.atior.s lieclaratio~ ar;d 
its JeLeaia," ~.c.L ••• , vol. 13, ~64, P• 407. 

3 A proposal b.f the Ph111~~1ne deleiate at the Ur~ted 
l at101j1 Cor.terence suggestiDI that tbe Assembly be gi veJJ 
legi slat! ve ~owr was dete a ted. oYervhelm1L&l1• Doc. 6iJ7, 
ll/2/22, 9 u.~t.c. 10. Des. 70 (1~6), cite4 trom olaDuel 
A· Bleicber, ~ihe ~e&al algr~t1cance ot Re-citation ot 
Jeneral s.ssembl..v Resol\lticms," j..J .I.L., vol. 63, li6i, 
P• 446. 



cor.siuers that the reaolutioi•S have a legal si,r..iticar.ce ir. that 
4 

they lead to the ·developmer.t ut custoa.ary 1J~ternat1or!al law. 

U QLe were to accept the v1eiiS of the latter school ot 

thought, the v~1oua Jer.eral ~ssembly reaolutiOlis 01. }iero:.anel'lt 

sovere1&1lt1 over r.atural resources could be re&arded as 811 

inetar~ce ot the Mprogresaive developmer.t ot ir.terr.ati~al law.• 

Cor~tir:ual re-ci tatior. ar.d reatt1rmat1or. by the Ger.ernl Assembly 

or the prir.c1ple of "ecor,omlc self-determination" sir.ce 1352 

till tod~, w.lth overwhelming majorities, can be oo~sidered as 

creatilll b1r.dlr1g obl1cst1or• upon at,.t~a and A! eetabl1 shillg a 
5 

oustcaarJ rulf!ll or illterr,,.tfor.•l law. 

ltatlonal1z~t1ofl la videly recognized as n right by most 

1r.ternat1or.al lawyers. HoweYer, various resolutiolia adopted by 

the General A1sembly on permar.e~t sovere1,r.ty over natural re

aouroee ilJ special retercu,ce to r•at101lal1aation did r.ot ..,ut a 

sto9 to discu•llior.. lhey did 181 doWI. certain ori ter1a tor 

nat10llall&at1or.. It seems logical that Latia~.al1aat1or. be baHC1 

em publio il!tere1t. But the questior.. may be asked whose i'Ublio 

interest, a&:.d determined. bJ vhorn1 Sir~ce 1J,ter&.atior.al law recoi-

lllaew tbat all soverei&ll states are tree to choose their own 

4 'or the ar&llftel'lt put torvarcl 1r. favour and ~aillst the 
two schools ot thoucht, ... , Aa1111oah o.Y, 'JJW L•ca1 S111li
tte111ee gt tbl Dtc:l,aretigr,s gt the ileneral jsMmhly ot 
the United Nation• {The Hacue, 1966), PP• 2-15. 

See, Brownlie, Prinqiplea gt Pub11Q Ipternetional Lgv 
{Lo~don, 1973), p. 14. 



eCOJlOIIiC aLd social 111t•a1 a state takir!g auch a measure must 

neoeaaarily have a right to exclusive determ1r.ation. The dec-
6 

laratior. or 14 December 196~, can be considered aa an attempt 

to d1•in1sh rather than to increase iDternational lav restric

tions upon states' right to nationalize. ¥oreoYer 1 the General 
7 

Aaaembly resolution or 17 December li73 reaffirmed the ~princi-

ple or nationalization carried out bf States as ~ expression 

ot their sovereicntJ in order to satecuard their natural reaour

oea," but was siler•t ir• recarda to public 11.tereat ar~d aecurit1• 

However, air.ce state a were tree to decide with vhCID to trade and 

¥1th whoa to atop dealir4, they might be supposed to have tbe 

richt to diacrimina,e, too. Acoordinl to Aaamoah, ~it 11 con

eel Yable tor t akir., s to be • ., plied oJ·,ly to the n at1 o1. ala ot a 

particular oour1tl')' or cow,tries in the •r,ati~.>r.al 1ntereat. 1 But 

it 11 ooncei Yable that a11 international tribunal will li-'htl,v 

claim the competer.ce to determi11e what the r.atior.al ir.tereat ot 

a countr.r nquirea." He rurther emphasized that the declaration 

or 14 D•oember 1~62 does not touch upon the unresolved contllot 

as to whether measu~s applied to nationals and non-nationals 
8 

alike can be diacrim1natory. 't'he :leneral Aaaembly did r.ot 

det1ne natior.~lizat1on or expropriatior.. ~i1e there seems to 

be ~o dittioulty ir. 1der.tity1ng c&aea or requ1a1tior., it ia 

6 3ee, Appendix I, Para. 4. 

7 G.A. Rea. 317l(XXVIII), see, APpendix II. 

8 As•oah, ~. 4, P• ~H. 
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d1tt1cul t to eay vhett.r or r.ot "oreeplnc expropriation," suob 

ns excess! .. or arb1trar,v taxatio~ ar.d ~an1pulation or exohanae 

OOlitrol reculatior.a, car. be oonsid.ezoed as exprol}riation. It 

al•o appears that aat1or.al.1aat1on ill breach or a tzoeat1 ad 

involvin& arbitrary di1crimivation 11 cte•ec:i Wllavt.U. expropria

tiOilt eYeJl it compellsation is paid. "&a1n, aa Allleralir.&he 

»>inted out, "althoueh the wei&ht ot authorit7 appears to be in 

tavour ot the View that a public i'Ul'Poae ia neo•••U'1• the prln• 

oiple car' r.ot be said to have been established be)'Oild doubt 
9 

eYen in recard to expropriation." 3oae commentators considered 
10 

"public purpose" as merely creatir•& contusior.. However, it 

•111 be concluded that 1nternat10llal law does rlot have a detln1• 

tlon ot public purpose but leav.s it to the e~propriatinc state 
11 

to ~udce the usefulness and weltare or the people. 

Ul\tll 19M, tvo ma1n interllatlonal le&al doctrines ve.re 

pres1ed into service lr. t~e debate on the question ot campenaa

tlon. Ihe one called the "Calvo" doctrine, ad.YOoated bJ a croup 

ot Latin American nations, attiraed that campeDaation vas to be 

wbollJ dete~i~ed by mur~oipal lav. Ihe other doctrine, •• .. r

teci by the 1nc1uatr1al powera 1 posited. it as an obl1cat10ll UDder 

inter.oat1onal lav. 

A8eraa1n&he, Statt Basw•a A&.111il ,[Q.J: LQ llu~.i.aa Jig .6111Dit 
J.a67, P• 1a1. 

10 B~ovr.l1e 1 r.. 6, P• 628. 

11 See, Hera H. John, "Expropr1at1oll ot ~orei&D Propert7, .. 
6 • .1.1.1.·· Yol. 361 1941, 9• 253. 



lbe problem 11 hov cloea one, ar•d who vill, determine the 

approgriatenesa ot cgmpen1at1on. 'Ihe ar,awer &1 Yer. by the 14 

Deoember 1~62 clecluation vas that appropriate ccspenaatiOil 

should be pa1d "in accordance v1 th the ru~es in force in the 

State • • • and in accordance v1 th 1ntemat1onal law." It the two 

111t .. s cUtter ar.d give rise to a controvers7 1 ~ational Jur1ad1o

ticm will have to be exhauated aeoording to the General A1seablJ 

Resolution 1803(Y.VII). But assert1nc permanent so.ereicnty oYer 

natural wealth II'ld resource• aa an inalienable right, the state 

OGM~i ta r•o wrong in taking prl vate property. In other vorda1 

the action ot a state must be presUIIIed to be in conto1'111t1 with 

international lav, even it a couLtry expropriates ulthout com

pensation when the natio~al1zat1oll measure 1a in conformity with 

the national lav1 tor1 oanr.ot one araue that r!atio11al lava on 

the aubJeot are an ottahoot ot the &rancl nol'll ot iDterr.at1oLal 

law1 Yiz. the pr1r,c1ple or sonrei&ntJ ot atatea. 

The tera "a»propr1ate" is contulin'. AccorciJ.r.a to Mqh

rabr1 the tera vas flexible enoucb and could be used acoord1n& 

to the vJ.shee or the interested party ir• or•• vaJ or the other. 

Renoe 1 he concluded that the nationalised property •If be com-
12 

pensate4 tor in inatalments over a re aaor.able period or tiae. 

~. Jr. !iavu qrees v1 th MucbrabJ but rejects all his three 

12 RtiQUrQII 
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13 
(prompt, adequate and ettect1Ye) criteria. ln the present 

subm11slon, the declaration or 14 December 1962 neither me.nt 

by appropriate comper.satior. ''pr0111pt, adequate and ettecti ft, • 
14 

as the s .. e term vas rejected in the Committee 1ponsored text, 

r.or the other extreme positior., via. the Calvo doctrine ot 

nat101lallaat101l without CQI!Ipenaat1on 1 as the s•e tel'll wa• al1o 
16 

reJected in the Cauittee. l'hu• it 11111 mean that the part.Y 

atteote4 bf the naUOilallzaUoll must be paid rea•or•&blJ vi thin 

a reaiOilable period ot tlae. Hovewr, the tact that the Qe~eral 

A1sembl7 lesolutio~ ~l7l(XXVlll) ot 17 December 1~3 and the 
16 

CgaamJ.tt" '• <lzoatt reaolut101l, 9rgvided that ever¥ a~ ate oould 

detel'lliM the .uount ot e~peDsation atld the mode ot P81•ent, 

1nd1catea that the qu.st1on of compensat1oL hal been lett to 

nat1or.al dlaoretion to be deoided ir1 aocordal'lce w1 th the aocio

eoonaaio policies ot nation• and ~ot according to international 

lav. 

Rut a big dltterenoe could be seen ir. the period ot rour-
11 

teen 1•ars when the tlrst ed the last resolutions were adopted 

13 ~. K. Navas, "~at1or.al1zat1or. ot Forelcn Companlel -
L1 byllll Decree ot 1 aeptember 1973," ,.J. I.L., vol. 
1974, P• 75. 

14 Ui Doc. A/C.2/SR.836, P• 6i U.S.A. dratt ~mendaent, 
A/C .2/L.668. 

16 Soviet dratt ••ndmer.~t, !Joe. A/C.a/L.670. 

16 UJI Doc. 1/C.?/L.~. 

17 Ibe ReaolutiorJs are t~1 wn ir• AppencUx I and ll 
re speet1 velJ• 
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in recard to diapute-settl.r.er.t. The 14 December 1962 resolu

tion had cate&orioally stated that national Jurisdiction had to 

be exhausted tirst betore u.y dispute was reterred to arb1tra

ti01l or ir.tematior•al a<iJucUoat1on. Ihe resolution or 17 Dec•

ber JjJ73, however, o1J.y mel.tior.ed that such dis~utes be settled 

in accordu.ce with the r.at1or.al le~Jialat1or~ ot each state carry

inc out such aeasures. Does that mean natior.al remedies are 

the tinal resort? Does that also aean that eYer,y dispute or 

this nature has r.o releYance whatsoever to international lav? 

As tar as the tirat questior. is c011cemed 1 the local r•ediea 

rule ls well-established 1r. international law a14d hence the pro

Vialoi" makes r:o 1r.noYat1on. But as tar as the second qutast101l 

is concerned, although the resolut1or. is silent on the questio~ 

ot 1r.ternat1or.al law, i~ternat1onal jur1sd1ct1on can hardly be 

tore cloud. 

Qoing back to the ~62 declaratiOI•t it is ditt1oult to 

Ul'lderstand. wbl it referred to national JurisdioUon. lt needs 

to be pointed out that Jur1adiot1on and remedies are r.ot 81DOC.J• 

aoua. Aa•oah stated that naUo1~a1 Jur1ad1ct1on probabl.)' 1m.-11ed 

all toms or remec:Ues 1r.cludir...g administratift and Judicial ex-
18 

haustion. vperative paragraph 8 or that resolut1Q~ urlder wbicb 

"qreements treel.v enterlrd into by or betvec. soverei&r. States 

shall be obMrved in good ta1 th" is questior1able. lbOUih Q&Qta 

.Jlm1 aryand• is a well-eetabli shed prir.ciple in interLational 

18 S.e, As.moah 1 n. 4 1 P• 98. 



law, 1t 11 dltticult to put the same into practice. A&reements 

are hardl.J e11tered into treel7. Past practice showa that aar .. -

melltl have been made under pressure or dureas, and in that caae, 

al•ost enr7 agre•ent made under oolor:ial dcaination could be 

oor.a1dered void with reterer.ce to this declaration. 

Whatever ~!f be the case, the evolution or the pe~snent 

softre1gnt.)' over natural resources 11 cor.s1dered s1gr.1f1oant in 

the senae that the "inalienable rights~ ot every state is cuaran

teed ar.d recognized under th1 s col'lcept. Ulle car1 agree v1 th Much

rabf that the Un1 ted r at1ons declaration or 14 Decesber 1962 vas 

a ''malliteato or eoOJ.CII11C natior!aliaat1orJ'' in the more leaalistic 
19 

ro.r11 or pen anent eooJ~c.io sov.rei&l'ltJ. lt 1 s obvious that the 

dew.loptng group or states vas s•ekin& to re-establish economic 

eq•ality or states by re-as•rtin& ecor.QIIl1C sowre1gnty or its 

••bers in the race or the povertul illternatior.al corporations 

&rJd 1nternat1or.al private investors ill control or ita sources ot 

wealth Wlder old and illequitable acreements. lhe denloped 

countr1ea ot the world have more than aoral duty to help the 

dev~loplnl vorld to achieve economic equality, tor such a dut7 is 

cast upon them by Article I, paragraphs 2 and 3 and Article 65 

ot the United ~ations Charter. As a strate11 to upl1tt the dov.n

trodden sections ot the world a~~ur.ity, the concept ot pe~anent 

•onre1cntJ onr natural resources, has pl~Jed, alld will co11tinue 

to pllf, a s1aait1cant role in the history ot the United ~ationa. 

l9 See t Mqhrab,r t 11• 12, P• 39. 
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aeneral Aaaembl.J ReaoluUon -'o• li03(XV11J 

Adopted by the Drl1 ted l-at1orls ,Jer.eral .Aasembl.J em 14 

. December 1962 concerdn& penaaflent aoverei&llt.J over natural 

resovceaa 

The CJe11eral 1ssem bly, 

Mgelltpc 1 ts reso1ut101'ls 523(VI) otUJ'IU'lUU'J 1962 81ld 

~6(YII) ot ~1 Deo•ber 196R1 

BterliJg liJ mimi its reaolution 1314(XIII) ot 12 December 

19681 by which it established the Cannniasion on Permanent Sowre

iCiltJ over llatural Reaources and illatructed it to conduct a full 

IUI'ftJ ot the atatua ot penaent sowreiptJ over natural 

wealth and :resourcea aa a baaio oor.atituent ot tbe ri&ht to selt

clete1'111aati01l1 with reo~erulati<ms, where neceaaU7 1 tor ita 

atrenctt.llilll, ar.d decided further that, in tbe OOild.uct ot tul.l 

1\U"ftl ot the atat.ua ot the P81"1181181lt aonre1&l!Q ot .-oples 

arjd. llaUOila onr their llat.ural wealth and reaouroea1 clue re&ard. 

should be peld to the r1ahts and duties ot Statea under inter

naticmal lav alld to the importance or eJ1courqinc internatior.al 

oo-operat1an 1n the economic development or deYelop1r.c countr1ea, 

Bleripc lfi mipd resolution 1516(XV) ot 16 December 19601 

1r. 'Wt11oh 1 t recc:amencled th111t the aowreian right ot ewry state 

to dispose ot its wealth Ulcl ita 11atural resource• should be 

re spectecl1 

CQ11R4eE1nc that 1m1 ••llJ1"8 in this respect muat be baeed 



011 tho HCOJI11t1ol'l ot the 1nal1onablo ~1cht of all states treel.J 

to dlepo• ot tho!~ natu~al wealth Uld reeoarooe ill acoordanoe 

with thol~ nat1ol'1al interest•• .rlC1 on reepeot tor the ooon•1o 

1ndependenoe or stat••• 

Ccml14arinc tbat nothlq ln parqrapb 4 below 111 8ftJ v., 

pre~adioee the poait101l ot aD1 M•ber ~tate 011 UJ upeot ot the 

quoetion ot tbo ri&ht• aDd obliaatione ot auoooeeor ~tato1 and 

GoYorraont• in re 1peot ot propert7 acquired bet ore the aoooad011 

to OOilplote •owro11nt7 ot OoWltriol tol"'lorll under eolor~al 

rule, 

1•\ln& tbat the IUbJeot ot •uoceal1on ot atatea and 

Oonr .. enta 11 beilll a.-!Mcl aa a aatter ot pr1or1t7 tw tbe 

lllternatlollal Law C~1sa101l1 

Cpr;RdertPI that it 11 delirable to promote 1nterllat1ooal 

eo-ope:rat1cm ro~ the eoOilanlo 4eYelOJIMilt ot cteYel.opilll oountrle1, 

al'ld that econanlc abd t11l8l'l01al a1re•ents betVHJl the denloped 

aid the the deftl.Op1Jll ooutrle• •uat be baled on the pr1no1 plee 

ot equalitJ aJMl or the ~icht or people• al'ld naticm1 to .. lt

detoa1nat101l, 

C~atdlrlnl that the proYialOI'l ot eoonomlc and teoh£1cal 

a1111'anoe, loa11a all<l 1nore-d torei&n lnn1taent •u•t not be 

IUbJeot to COIJdiUODI whioh Collfllct vltb tbl 111tOI'eltl ot the 

.. o1p1ent state, 

Col111cter1n& the benetlt1 to be cler1wcl trc. oXohaDPI ot 

teobll1oal .rl4 1ole~t1t1o 1ntor~~at1on 11Jcel7 to pi'CIIIote tbe 



de,.lo,.ent and use ot such resouroes and wealth, ana the iapo~

tant part which the United lations aLu other internatioLal or&ani· 

aations are called u~ to pllf in that conLecti~, 

+''•Ah'PI particular iapo~tanoe to the question ot p~ot

in& tbe eOQI!oaic clevel.o,.ellt ot developina coU&Jt~1•s and •cu1n& 

their eOOl!omi c incle pen4enoe 1 

&qtipa tbat the onat101'l •d atren1tbwnc ot tM 1Dal1ell

abl.e sown! ant, ot states ova~ thai~ natural veal th and resoaroes 

rellltorce• their ecor.0111o lndependllnoe, 

1)etdrip1 that there should be further oona1clerat1011 bJ the 

t1l11 ted JatlOI'la ot the subject ot pen anent sowrelptJ oft~ 

natural resources ln the aplrlt ot 1nternat1or.a1 eo-operation 1n 

the t1eld ot eoor.omlc development, partloularlJ that ot tbe de .. -

loplna oountr1es, 

I 

DtelM!I tbata 

1. tbe rlabt ot peoples arul nauor,a to penanent aonn-

1Cilt7 over tbelr natural wealth 8llC1 reaouroea must be 

exere1 .. 4 in the 1ntereat ot tbeir natio~al develo~.nt 

and ot tbe vell•beina ot the people ot the State concer.necl. 

2. The explorat101l1 develo.-ent alld dlsposi t101l ot noll 

:re soaroes, as well aa the 1aport or the tore1111 cap1 tal 

reqaired tor th•• purposea, ahould be 111 oollf'oN1tJ v1th 

the rules and cond1 tlor.s which the peoples and naU.OI'la 



treelJ consider to be nece11a:r;1 or dellrable v1 tb resa:rd 

to thl autho:r1aat1GD, ~••tr.lctlon or p:roh1blt1on ot suob 

acti Y1 ties. 

3. Ir~ cases where authorisation is 1rar.ted1 the capital 

l11ported Uld the ea:rnincs or. that cap! tal shall be lOwer

ned. by the tei'Wa tbe:reor, b.v the r-Ational leglllllltiOil in 

toroe, artd bJ 1ntem~tticmal law. The profits der1ftd 

•••t be shared 111 the proportion• treelJ asreecl uJ)Orl 1 111 

each case, between the inYestors and the recipient State, 

due care bei111 taken to enaure that there is r,o 1•pa1r

aeat, tor all¥ reaa011, ot the State' 1 softrelpt.J on:r 1 ts 

natural vealtb allCl reaouoea. 

4. l\at1onalisat1on, expropriaU~ or nqu181Uor.1nJ lhall 

be ba•ci em il"OUIKis or reasons o! ~ublic utility, MOur1t.r 

and national 1Ltereat vbiob ~ reoocnlaed .. overridilll 

purely individual or private 1ntereata1 both domeet1o ancl 

torelcn. 111 aucb oase1 the owner shall be paid appropnate 

oa~tpensation, ln accordance v1 th the rule a ill toroe in tt. 

State tak1r.g IUCh ••••ures 1n the exerc1• ot 1ta aowre

iptJ and 1~ eccordance v1 th international ln. In _, 

oase, where the queetlon ot oompenaat1on 11.wa rl .. to a 

Oolltrowrq 1 the nat1or.al jurlsd1ct101l ot the State talrinl 

auoh ae aaure s a hall be exhausted. However, up011 the 

aaree.ent b.r toreian Statea acd other partle1 coneerned, 

1ettleaent ot the dispute should be •ad• throuch arbltra

UOZJ or il'lternatiOital adJUCU.cation. 



5. The tree and beneficial exeroiae or the so.ereignt1 

ot people• and nation• over their natural reaouroes mu1t 

be furthered bJ the 11utual reapeot ot Statea baaed. on 

tbeir aow.reicn equal1tJ. 

6. lnternat1onal co-operation tor the ecor~1o de,.loP

•nt ot developir.a coUJltriea, whether i~ tbe ton ot pub

lic or gr1vate oaJ)ital inveatllents, uObaqe ot aooda and 

aerwtcea, technical •••1•tance, or ezobance ot ac1ent1tio 

i£1'omaticm, ahall be auob aa to turtber their indepellde~~t 

national develop.ent and ahall be ba .. d upon reapeot tor 

their aoYereiantJ over their natural wealth and reaouroea. 

7. Violation ot the rights or peoples ar.d nations to 

sowrei~rttJ oftr their natural walth llld resource• ia 

oontrar,r to the apirit and pr1~o1ples with the Charter ot 

the United ~ations and hinder• the de .. lopment or inter

l'latloflal oo-operat1or: and the maintenance ot peace. 

B. tore1111 1n•estller.t aarenents treel1 entered into b.r 

or between sowHip statea shall be observed in aoocl 

ta1tb; Statea ar.d i~ternat1o~al ori&r~&atiana aball 

atr1otly alld oonso.lentioual,y reapeot the sowreiantJ ot 

peoplea and nations over their natural wealth aDd reaou.r

oea in aooordanoe v1 th the Charter ar.d the principles •t 

torth in the preaent resolution. 
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11 

l!ftlgan·,, the Mo1a10ll ot tbe lnterDaUonal Law Cca11as1011 

to .,.ed up lta von on tbe eod1t1oation ot the topic ot "a
pond bill t7 ot states tor the OOill1clerat101l ot the General 

, ••• bl.,. 

III 

Reque1ts the S.oretary-Oeneral to oolltinue the 1tudl ot 

the Y~1oaa aapeots or permanent aow.re1antJ oYer natural re

aouroea, tat1na into aooount the deli" ot M•ber States to 

llliUN the proteot101l ot tbeiZ' IOftreill'ltJ ripta vb1le lllOOU .. • 

ina 1nternat1onal co-operation 1I• the tielcl ot eoollaic iDClepen

deat, ..a to ~"eport to the 1~01110 alld .iooial CoUiloil anc1 to 

the O.Mral Aaa•bl7t it poaa1ble at ita eipt.Mnth ••siOih 

ll9th PlenU7 aMtiq 

14 Decet~ber J.a62 
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Appendix 11 

QeMral. ASSUblJ Blsoluti® lioe 317l(XXV111) 

Mtoptec1 bJ tb8 0111 ted It at1ot•s Gelleral Aas•bl.J 011 17 

DeOftlber Jg73 oonoel'll1l'li penaMnt ao"Nre1~t1 onr 11atural 

'J'b• Qtntrll. A•••»x, 
Btit;arettpc tbat the Inalienable ricbt ot each State to 

the full aero1H of natlor;.al softrelptJ o"Nr lt• natural re

aouroes hal beer. repeatecllJ reeo&niaed bJ the 1r..tel'llati0llal 

oommunl t7 ln n•eroua resolutions ot Yarloua organs or tbe 

t1rl1 ted lat1011e, 

a-tt.tret.tu 11M that an 1~tr1na1e conc11t1K ot the aer-

01ae ot tbe aowrelantJ ot eftl7 state 1s that 1t • aero.leed 

tull.J aDCl etteotiwl.J owr all ita natural resources ot the atate, 

vbetlaezt to\IDCI 011 l•d or in tbe sea, 

Baatti.ni.nl the 1nY1olable prir.loiple that en17 COU11tl"7 

baa tM r1&ht to aclopt the ecor~<a1c .nd social Q atem wb1cb it 

deell1 •oat taYeuable to lta d.enlo,.er:at, 

llae1ltpa ita zoesolut1olla 1803(XVli) ot 14 Dlc•ber ~. 

2168(DI) ot 26 lio ... ber l.a661 2386(XIIII > ot 19 ttow•ber laeB, 

2681(XIf) ot 24 october li70, 2629(XXV) ot 11 Deo.bel' mo alld 

3018(XUII > ot 18 December 1W72 •d seour1 t1 CoUJlcll reaolut1011 

330(1W73) ot 11 March 1973, vhlcb relate to J)el'llaMilt aoftrelptJ 

o .. r natural reaOUI'Oelt 

111;;•. Ita a .-al I lira •111 CR¥11 J iJf ll lUSCAR alII; - ·-- -,, .. . .... -;;: - -
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M9!;ll1a;, 1a particular, the neclarat ion on prlac 1 ple s 

ot latematloaal Law {):OACSraiag rrieac!ly Rel.tions ad Co-opera

t1oa Maoag States 1a acoordM&ce with the Charter or the United 

Natlo~a, ~lch proclalaa th•t ao st~t• aay ~se or eacoara~e the 

ase er ecoaosica, po.l1t1cal or aay other type or measares to 

coerce aaother st.te 1n ora.~ to obta1a troa lt the aubord1aa

t1o.4 ot ttle rights illld to secure rr)• it advaut•g•s or aa)' k1nl! 1 

~~t•Y•tJ.a& that the tu.U exerols• by each st.te o~ 

aoverelpty over ita aoilt'-A.r•l resources la a esseatlal con-11 tlo 1 

ot •chiev1ag the objectives ~d t~rceta or the second United 

Ii i!Ltio ·• oeveJ.opaeat Decade, aad tb .. t this exercise re 'a1Tes that 

action b)' states aimed •t ach1ev1a ~ a better atillzatloa aat\ \.\se 

or those resou.rces mast cover all st~ges, rro• exploratloa to 

market1ac 1 

Takia& aote or th• sectlon VII or the BcoDo~lc ryeclara

tloa a4opte4 by the Fou.rth Coarereace or Beads ot Stw.te or 

Qoverameat or llon-A.llgaad Couatrles held at Algiers froa t:. to P 

september 19?3, 

'IMkg aote al!J et the secret•ry-Qeneral oA permanent 

so~re1gaty over n•t~ral resou.rce1 (B/n4~5 MA~ Corr. 1 1 

~/5425/.iid.l), 
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1. .jtroo11y na((inga the ir.alienable ri&bts ot State1 

to penaarlellt aoverei~ty over all their raatQI"al re1ources, or. 

lar.d w1 thir, their ir~terr.ational boWl<lariel, as well as thoH in 

the ••a-Md, in the aUb_..Jo11 thereot, vi thit~ their J£at1~al 

Juri1C11ct1or. 8&1d ill the superJacent vaterli 

2. aNPiNrt1 reaglutelx the ettorts ot the <ieYelo~n& 

cour. tries ar.4 ot the peoples ot tbe terri toriea Ullder color.! al 

.nd raoial domination and toreicn oocupat1~ in their atru,ale 

to resltn ettect1ve coDtrol over their natural resources; 

3. Attlrw• that the applicatio~ or the principle of 

natlonal1aat1on carried out b.v StAtes, as &r. •~presa1or. or their 

soverelcntJ ln order to sat~ruard their natural resources, 

1~pl1es that eaoh State is entitled to dete~ine the .. oant ot 

possible compenaatior. rtnd the rr.ode or p&ymer.t, 8l~d that Rr~ dis

putes which mi&ht ariae should be settled ir. accordance with the 

~ational lecialatioL ot each 5tate carryin' out suoh ••aaures; 

4. DeQlgraa aots ot ~tatea which use torce, ~ad 

aaarea&lon, ecor~omic coercion or An~ other illegal or impro~er 

aeu.a 1r. resolYilll disputes cor~cerr.ir., the exeroil8 or the 

IOYerei&n ri,h\s aerJt1or.ed ir.1 .P&r8irapha 1 to 3 aboYei 

6. R•·•Rh•ai••• that actior.a, meaaures or lei1alat1we 

regW.atior.a by States aimed at coerair.&, directl1 or 1r;d1recU, 1 

other States or peoples Bia&ec:l ill the reor&W&ation or their 

1Dternal structure or in the exercise or their soverei&~ r1&bta 

over their l'!attaral resources, both or. land And in their coastal 

watera, are lr. violation or the Charter or the tm1 ted Nat101ls ar~d 



ot the DeolaraUon COilta1n.ct 1L Gw.eral Aasembl.J re1olut1or. 

a626(XXV) .nd coctradict the tarcete, obJect1Yel and policy 

•• a sun• of the Interr.atlor.al Develop.ellt Strateu tor tbe 

Second Un1 ted J:at1on• Develos-er.t Decade, ar.d that to persist 

therein could co~st1tute a threat to international peace and 

seourit7; 

ft. BlaPb•d••a the duty ot all ·StAtes to retrain 1n their 

1nter~at1o~Al relations tra. ~1litar,y, political, economic or 

any other form ot coercion aiaed acatnst the territorial intel

rlty or ~ State and the exero1ae ot ita national Juril41ct1o~i 

7. BIAA1n11tl that 81 ltr81Hci ill liCOI!aBiC and Joo1al 

Council reaolutlon l?a?(l.IV) ot 4 M8J li73, OJle ot the most 

ettect1Ye Vlfl in which the develop1n& countrie1 can protect 

tbeir na,ual. n1ourcee ia to establish, prQIIlote or atrer.&then 

aaoh111e17 tor co-operation eon& th• which has ita main puri»o&e 

to concert prio1r.& policiee, to improve cor1d1 tiona to acoesa to 

aarteta, to co-ordinate production policies and, thus, to 

guarantee the tall exercise ot soYerelcnty b.1 deYelopinc countr

ies oftr their natural resources; 

le Requeats the ICOiiCIII1C .rod :~c1al Council, at 1 ta 

tltty-alxth sea11on 1 to consider the report ot the Secretary• 

Ger.eral •el'!t1oned ln the last p:re•bular paracrapb abow ancl 

further reque1ts the Secretar,r-Ge~eral to prepare a auppl~ent 

to that report, ln the light or the discusai~s that will take 

plaoe at the t1tty-a1xth aeeaion or the Council ana ot aQY other 
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releY.nt de.-lopmenta, and to aubl1t that supplementar, report 

to the General Aaa•blJ at 1 ta twntJ-n1ntb ••s1oll. 

2203rd ~lenar.r meet1na 

17 Deo• ber ~73 
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