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Ttw OCMtla play ao. Japorte.b't role ln tile lite ot h\lman­

'bot.op. coveltta ?O.a .par <ton't ot the wor14• s eurtoce or 140 
1 

mllllon square mS.ltlt tbG •nat oceans are Jolnetl toget.l'.leJ.' b7 

wide 981tageJ,. fb!S bas 1e4 s·ome to dtacard the old notion of 

uae-ren eeaa" aDd talk of amo global sea in wblob all voters 
. e . . . 

·nentllally rll$Ol, Gtr411Ds the earth, the oceans bave exerclee4 

a re~kable t.ntluenc• tn tbe t1ove1opmont of nations. Ib bls 

•tu.awy ot the Greek uorJA• t Herodotus deelar'es that tbl sea 
a 

la a roa4 vhlob un1tes. the peop1Gs ot the earth to eacb other. 

fbe1 oonatttute the most fJnportMt hisbwaf ttll 1Dte:rnat1olla1 

o~tnmnn1oo.t1on. Tbor tac tlitato 110t. onl,y co~l'llt.latlon between 

peoples ltv 1n8 1n dlstant lands btlt al.ao glve a bts fll~lp to 

wor14 tf'ado. .u oatlvle pOints on•• 

11 • • nt -. " ... n •- n 1 nnmr .. 

1. t1S .na·pe.r .. tment ot State,_.~ R' lta .. fiDt SliRDIJ.da 
DHU.ttt&rh no. a, AT/» n · · • P• . . . 

a. Vladmt.r and mxln KOValik, Zbi,~.OIIIR .WJJ:lA (Nev tork1 l966)t 
P• 9• , 

3. QUotetl 1o P.tt. oatlvle, IDlU&3tl21o1 wlfAStraa. (Bev York, 
1920) t P• &., . 



tlte oommoiU.tles ot wor14 tn4Ue·trr pass .over 
tbe tbre&ho14 ot e.e.ch natlon on4 theMe ov• 
the seat J.Qto tho dtatarat ~~~arke\s of wrl4 
assur lhl the prospe,l.t7 all4 well• being ot all 
vbo partake ot thJ.a vttal commuoe. ,, 

8 

wtth the ed:Vent of alr vave1 dd tre.flSport, an alternate 

me'ftod of 1ntercQt#ae betwen nations separate4. b7 ocee.11 a,Paoe 

bas tsen toun<S. aut water traupo .. t Qontlltuea to aocoull• tt# a 

Da;3or abere ot tho wol'ld•a ~·· !o clte Ju.et one 111Ustratloa, 

abolit 90 J~W· cent. of the Ualte4 State~• ton1gn tt-ade of,. 
a . 

btUton .PGr rear IIOVea bJ waw. oae lmpOrtaflt reason whr trade 

by S®. .. boG not beea repJace4 b1 air traul*'t J.s tbe prob1bltl.ve 

cost ot the 1attu. tt costa as much as tort1 times to uensport 
G 

by aU (per ton clle) IS· bV ocean sh1PPin8• 

In or4er that ~he ocear&S sene 'tbe PQrpeae ot l!lterna­

ttonal oonmun1eat1on, J.t te Atnportnat tbat they shoulct remalft 

tree-~ not be appropriated bg .anJ one state or gr~p of St&tes • . 
fbi$ 1B achleve4 through the ttocti'W ot tl'ee4om ot the seas. 

At one t!.me durf.rlg the tourtoontb .and. t.lfteentb oenturlee, 

states clalm:e4 soveretanty over h\rge ar•e.a ot oc•nna.. fbe 

Papal Bulls ot 1493 41,14ad the Atlantto ana the In41an oceana 
. ' 

bet~ Spalfl and Portugal.. But os thls aevel.opmen' ~ not 

oonduolve to the senara1 w11•be1ng ot the 1nternattonal 

oommnnltJ • nft4 law 4eve1ops attd lt £Uaet develop accor41rag w 
] _Ill it MT )1 f. .I .... 

4. DW• 
6. ~~~1-ftGJ.tlmt A~t Second RePOrt of tbe President 

· • · oogress on · ... · l!l8 ResCiltlrcea and $1g1rtefd"lrlg 
DeVelopment (Fetmttary 1968), .P• 13. , 

e. au. 
'• o.J. Oolombos, lbl~maJlloQil,w Q,,lbt &ill (Londont 

19Sl) t Mil,. 4, Pt • 



8 

tbe neo41 of tho oo~ltJ •· twe vas a reaotloo agaltla' ,._ 

approprJatloa ot. the 0\'teans ·b7 S'Ce.t$s. In ·the eeveD•entb 

oHtlll7t Qro~ma propouQded 'be 4ootrJ.ne ot the fl'ee4oa of tho 

••• 'tbe -loclple tt.t the seu are ll'et.t ead all nat1ona have 

an equal rlCb' to ust ,bam, benante the oorne-r"tsone .ot the law 

of the soa, 

fwe boa been some coatrovoJ~~sr as to th4J nature ot 

oooe.as ln kv. some .3 tU!f.Sts assert that ther are tllulliUIM 
i.e. tho proportr ot no one aad hGnoe can. be ocouple4. ocbel-s 

balleve that tbev ue aa ,cBII\atAt t .. e,. tbe camt1oo. property ot . . . . 8 
the community and therefot'e cabnot be appropriate<~. wttbott' 

golng into th1.a phUoaopb1ca1 bair•spllttlftlt eu.tt1oe it to sa.y 

that the ltttol'e&U ot tbo lnt'ernatl<mal coma\t.lnlt:v require tbat 

all States should have an equal :rlsbt to use them. As Modoupl. 

r 18htl1 polftts OU.tt 

1.'ba aoa • tn tnllCb blgbor 4epoe IbM the 
landlaalaes • ~ a.n eas1l:V sbaral)lo reaOQJ'oe. 
H la tremen4wJ17 'Va:et • tw •pansee are 
ptoat. MOlt of its HSOUt.t0$8 that VO JU'88Gfttly 
tmov are, r~ble;, .tlov resourc••• Slmilarlr, 
vbGre ODG ablp baa ~uat: beeft, another, w1tb · 
.... oper roles of acconmo«a:tton, can soon oorJte• 9 

Tbar·etore, treedcm of the seaa bas come to be accepW 

aa one of tbt pr lac t.p1as of iftte*'•tloaal law. It reoet.ve4 the 

stop of cOftventloaal le.W J.n 1968 wbGD tbe OeDeYa convention OD 

the Rlgh see deo1aro4 that the blgb aeas ~e opea to e.ll aat1ona 

\ 

a. taD( ·faradowa~!!~)~~&I411.Q'Jill1il, iDWRASI.RDAJ. La ox o....-u,, 197a ,. . n. 2., p. .. ·• 

9, J11res sc. Mo4onga1.; •Lnternatt.on..l Lav an4 tba LGV ot tbe 
seattfm tn Lewts _:.t. A1.$Xaftde1'1 ed•t 1M LIX .R' libl t-• 
-~~~"Jfd!&ltl tP4 M.\111 (onto state unt.vers ti Pre••• 



a.n4 that no na\ion mar 'f&lldl.Y pqrpor' to su_,eo, en1 port; of 
~ . . 

·1;herl to lts soverelptr. 

Freedom of nav~tlon Is one ot tbe fheO.O. of tba sea. 

rhts 41ssertntlon intends t.o 4l$oile:s sod onalveo 'be aOJlQ&Pi ~t 

t.reeaom ot navigation and see bow ~ '' baa ooma to tr.t 41lttte4 

1n l'ocant "'ara. 
l1t1 at-.11, tlrat of all trace the senosta ot tbe toetrlbe 

of treectom or. seas A-OJ.IJ earll Glfeek partod. to modern times. we 

o~l now the J)01ttloa1 al\4 economic factor-s wb1oh p~ompte4 

SurtBta ltke Grot1us to ral&e tho bab"e~ of 'be treed• of the · 

MM and VhF Joba SoUen, tn spt.t..:.pr h18 e.uperior, evu<tttlon, 

108tt to UIO Pl-Ofestor Nyet pbruef nt:be battle of the 'bookl*'.• 

AIW the battle of rratala«&r 1ft 18061 when Brltaln <:are to 

rule tbe waves • freedom ot tbe sea became, moat .11ko tbe 

•eleventh ctn:lMadmeat." ln t.nternational tav, XB 'the tventletb 

centuy, o.ttempts were Ulado ct oOdttlcatloft of the law &at tbeae 

etf'o11ta oul41Dated. in the 081.1:eva convent10118 oa the Hisb sea• 

atld oa the Terr1tor.&a1 sea aa.d CODttguoua .URea. 

AnOther potftt that w shall now bere 18 tba~ &8 oc-.n• 

wN t111 reoentlt maLnlJ" used tOJ' traft&Pf;'d't at'ld oommunlca.tlon1 
' 

treodd ot the sea ,rt.ma.r1lv lm'Hlllt lr<Je40Jr.l ot .De.vtsatton. otbel' 
\....--

una of the ocean, lS.ke axp1oltat1oa ot m1nesl resOQJtcea and 

ou., e.re ot rec:eot or lglrJ., Altbftgtl ftteeclo:3 ot tba seae :b20aftl· 

not cttlY tree4oa to navtgate btt alSo freedoms to tleb, lor 40VD 

~bmar!Do cables and ptpalloes ao4 to f11 ovaJ", we w111 ratrtct 

J ... j I _ l ;li JJ U ;1· L I •i UN 



oaru1ves berG to a 41acue1on ot trae4em of. ft&Y tp.t1a only. 

In Cbapter a, w sball eaplt\.1a thG' m.eaulag of fttGe4om 

of navigation on the blgb aeoG. fbe fact that no State oan 

olata SO"erelsn ~ur!Gcllottou on the blah eeoe dOtS not meaJl 

tbat tltere la absema ot autnor1t7 to entoJOe law an4 or«• 
tbeie, SVery State tfhoae flag the sblp tlle&t ox•rcteea 

4ar18dlctf.on OVQJ'c lt. we eball also a~e bowt 1n recent. ts..s, 

1J.m1tat1ofls, aomo reasonnble aad otbers QQreasonable• have o.O#IIJ. 

to be J.mposocl on troecto:a ot oavf..gailora. 

FrGOtlota of navlga.,lon on the h1gb aeas 11 meanl.ngleol 

ull1esa ~:v1gat1on ts guareatH4 through the terr1torla1 ... ~ 

Ybls wlll tcu•m the eub~ec-.-.tter ot Chapter •• we sball ex-piaSa 

bow the rlgbt of .tnnocea' passage ts a ccl'Jipromlae betwoen the 

noed of aecurlt.g ot the ooa.sta1 state artd the 11Ge4 ot tbt 

lftternat!onal colQraU.olty to naviga'o hom Ol'le area to e.notbel'. 

we wlU. dlaouss the exao1 Import ot the r J.ght ot innocent 

passase a.e well aa the oontrovers, vbetb• tbe wr•btpa ea~or 
tbtl rf.ght or aot, 

G&ralta prov Ue the 1lmt hetweeft 41ttorellt oceans 6n4 

aeaa. BltJht of r.aavtgatlon tht'Ollsb thom 1s of vl'al. Jmpewtanoe 
lt frae4om of DaV1pt1on on tbe blgb aeas baG to bave 80118 

--..nlna. !borefore, <tVen. wbeft a swalt fol'U part ot the 

terr J.torlal aea of the coaatal. St&'tet a more literal regble tbaQ 

that ot tnnecent passage exlsts tor each areaa. tbls wUl be 

4.tscuosea 1n Chapter 6, Reoent11t there baa· been a marko4 · 

Wn.deMt tovarcta ol.almltlg a bl'oader al"e& to• tb& tel'rltorlal ••• 

!h1a baa reaulied. In maQJ etra:lts wbleb bad a corr14or- of blgb 

sou 'becomlftg part ot the tenttortai sea. !ble ... aeneratec\ 



a demaa4 tor "tHe pasaaae• through stttatta. fhe •&atlas .reg!lne 

aPPlloablG •o sve.1ta te no loager ao<~e»table to tbe big Power•• 
there hal been a fl&roe coatrovew:r on t~ poktt tA debates 1G 

lnt&rna.t1obnl toruma, ospeclaU,v tbG eea-bl4 comml,tee ot the 

untte4 Nattona. we &b&U esa•ke tbla coavwers7 1n tbe llsbt · · 

of the recen• 4eve1opaenta. 

~ee«om ot t1a¥lgatton bas p1A)94 aD Important roJA J.Q 

bttln31rla the peoples of ttte world closer Gtl4 promoting 

cc-ope~atlon among thea., BQt lt baG also bean lnat»umetttal 1ft 

tbe 4ot~1aatton by the bk l12a?l,illt .Povara aftd the exploltatlotl 

ot the soaller States by tb•• lA the laet obapte1' we a~ll . 
rocnpit.t.llate the blstwy ot the fteotem of navlsa\lon on4 1ll tbe 

lt.gbt of t-be cttaaged ctrcunrs tancea see bow tbla t.re.41tloaa1 

rlgb111 O&tl artll should be modlfld aftrl read3u.•te« to tu1tU tbe 

pr-esent neetts ot tbe change4 1atern&t1ona1 socletr., 





1M oottoept ot *'• ,_..._ ~~ the bl4b ,_,., espaoS.U, 

hl ot oavllat1of&, bas a 10os bbto.-,, All '- l8ok a1 ._ 

loJiall -., .in the lDJtltota ot Jut1A&aa1 ". ·a.a 1hll prlnctp,_ 

tmlflUl'VOO&llr cPrte•edt •sr tbo iaw or ·~• tbeo, the 

to11ovbl thlaga an ~ to all •• tho· &U, nowtaa •••• l ·. 
the sea, aiKI, oonseqUen.t,_, $boMI of the •••• fte na _, 

ul4 tbel'e i» b1 au.,eol ooJ.v to *' waa callett tbe All DIS&al 
aDd Ot*- ~.,._. to the • PGbllC ue., the O'VIlenblp ot the . ' 8 
••• bt1ob8e4 to 110 :•• nor 4!4 ~ sall4 'beJleatb ''- Slallarb'1 
.o.ao141Qs w 1J1plaQ1 ~ •• ..,... opea to .__.,no«J. bf nattm~, 

atl4 ~fdlftl to Cellta1 tbe tea, lib. '" aiJ.w· _, cotDJD to 
141 mantcla4. Alain, •• _,.._. Aftt;oalU aai4, •1 aa8~4 
Lon ot ~ .wuw, tat the law Ia 'Cbe Lol'd ot tM s .. •, b8 waa 
sl,laa ..-.too to th• Roaaa tQa of ttt• Pl'lftolpS. ot fne4oa 

ot the aea. · 

I :1111 I t1·· lTII . ;I II E i I ..... 

a. IIISA&SMa..lt. ruh It •, caaote&. a Pot•• llalt• 

3., SM L. OPDl=~=--=~~:~a~~rre•r-~PJ !fllll!llilllli...,... (H. a.~ 

4. lldd· 
a. R&~Ms, nv, a, o, aa ,uoted SA ~otter,. ~ 1t P• 87. 
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ildB~:I!ila!l:::~ .u"'aa · 
( l) i£1111 ,.bEII&t 

Wbatev• be ibe tbe01'7t ta state practtoe we get a 

dUtertm't ptetve. Ma.rl'lae domlaatlon was a teet ot polltloal 

11te t\1 onr1r ae the pre4!itllreek ea. T:bo psopl• ot ·trre wer• 
se.ld to have -vought tb• · na uo4V 'bGlr 4omtnatlOD to-. a lOftS 

thte,
6
ao't on1)' tbe Mlchbcm'J.Qs llGe.t bQt wberev• their tle$U 

vaa•"• Itutee41 the- exprens&a "lrrlan s•• .,..., to DleaA e. bod1 
ot water under coqtrol.· tt 1s on re.oord that •there _. an 

ono tQt 01"4 tnaace conoemlag the ll'vtbrean sea laW 401IIl by 

KIDs srvtbJ'ae1 when be was the master ot 'that sea, tbat tor'batte 
tbe 88fp\lda to enrr tt 1n a Sbl.p-ot 111Ww_ Ad resbloted ,.._. 

to one mercb&fttmMl•. the case of lU.ue, Klag of Crete, u the 

moat tamoce ot a11 1ft th1s per104a •He uta4e bf.aselt maaw ot - -a 
a great part -ot what ls aov termed tbe lallenlc aea-• • Atls,otle 

tn b1s twnous book 21l&llaa e:aplalfte4 boll uftdel' kltlg MJ.noe1 crete -- - - - 9 . 
0acq~&lre4 tho emp.tre ot the sea and the talt••• In the olae!p 

Greek eta also, 1he- lt.mg 814 pro~aotea wars h&~Well A'*' .OD4 

sparta were as much a atrusnle t.- 4tttd.aat1on on •ea ae Oil lattd,. 

<ttl aaa.&i&UAt 
!be ROIIID pertot 1ft tbla respect we 110 41ttera'• 

cartba~Je, the ~l&Q stetea preoe«ms Roatt .8.Dt .Ro• mreelt, 

- 6, QUlfttlla OIU't11l8 l\TJ lOt lei as quotecl in Pott.-, rt,. 1, 
P• ~· 

?, PhUo8traua, tilt 3fit as qqotett 1D Po~ter, n. 1, P• :ta. 

B. fbu074144¥St; lt 4t 88 tUOte4 f.D Pottc-, ft.• lt P• la• 

'• Ar 1!~t1e·t taJ.b&sl II1 m, lt as q"o\ed 1n Potter-.,· n. lt 
p ••• 



aU nttempte4 to seot~M antt 4ef1altell' claim maJ:ltlae 4omla1on. 

PolYb:1us wrote a'boltt aartb.aslrliaM Gf "on3.oJJAI a clornlnloo ot 
10 . . 

tbe sen w1tholl' dlspa.tett. A' one -••• eartbage apparentlr 

aacw.t e ponal.ty ot death toJ> uftllo,/aa~ wa41tll tra SpalD, 

Oatil, ancl.Italy to Se;rt'linfat c•stca, S.lcUy e.nd the p11lars ot . u. . . 
RGrcttlu. Later Rome •ucoeoded 1;o the marlttme pow:r ot thQs.e 

people. R01ltaU 'beuen to call tbe Me411serr&Qeaa •OQI' •••• 

Floras, wr1\1q at the beglnnlfts of the second. ccm'ur,, referred 
" to tbG svatta of G1bra1~ .a the place ttwhere the tbreehold 

. 18. 
ot oar tea appeareD. 

The abtWe ealnples of t~ate pre.ct1ce lndlcate that tbe 

oontro1 o•er the sea, exerc lied b7 GdJ1 mar ltl.me pO:Wr ·vaa tt» 
conttol ratbv ot tbe maUG4 tat than that ot legal r J.gbt. 

Hulen ·knew tb&t 4omi.balloe .e.t sea wat dost.rable an4 JJOSSl'blef 

thole 1lbo ccu.ld obto.tll 1t 414 so, %' 1181 not. tbe ••ere ito of . 
reooactaed autborltl' whtcb wa~. Jln:port&At eo mu.ob as alt11lt1 to 

uere !ae coutrol to tt'Ot:. 

( 111) fiWdli 61111 

Legal clalJus to GO'fere1gftt1 ~er parte ot the opeD sea 

becan to be -.4• in tbe •ec0114 ba1t of the tn.Wdla ages. AI 

Op»Etnbala pOift,ts out, "fiaero Js no 4cmbt 1fMtft'er t~'• at tbt 
" ' 

tame when 1Pbe UJOd•n law ot $be lfattou gra4Qall.y ahae, lt Will 

•be cortvtctloD of the statGS that. 'bb&7 cotlld extead their 

10. Potter, a.. 1, P• 2'1. 

n. JJaW• 
18,. Florlla, lit, Gt es quoted to Po'tter, a. 1, P• •• 



u 
aov•elttnty -ovett certaf.n ~- of the opea aea•. fbQa,, the 

states wblcb ~roppod up attef' 'he broalt!Qg up of tbt ROtQah 

epire o1ab1a4 ~uledlot.lon O'fe:t cortalft parts of tbo 

rwttttftaft88D• Plea Gad fuca~W oontroUe4 tbe tn:obenlaa 
14 

sea and Jmpoat.itd tollS upon those entorlng 1ta vatva. Venlot . 

nttr'11Mxted to b$raalt the aovere1ga\y ot tbe Adriatic, wbU.t 
. 3,6 > 

Genoa c1atu4 tbe L~tu sea. Xn the Nortb, both DebDialit 

04 Swe4H clalmod OOV.Qel.gftty 0\f_. tho 86ltlo:, tf» Darl11b 

olt.lms van later- utende4 to all tllG northern eeaa betwoell 

IO!"Wa7t tcel.ead Gild, Groenlaft4t on the prt.ne1p1o that poaeustoa 

ot the opposite _.bores car;rJ.oa tbe eoYereiCAtJ of the lftter• 
16 

VefllAI seu., 
bgltmd 414 no~ lag bebla4 1ft the re.oe and olalme4 , 

sove~tgntv 1n 'be Brltltb eeae. Beary %Y (J:l98-141t&) granted 

leave to a cozttalft Spant.N4 ·to sail •tzteel7 t110JD 'be pol't ot· 
>' 17 

London t~euab our 4om1Gt.ona to the town ot Roobe~ett • In 

D.UIDI X• .!iRWISIJrll tt. we be14 tbat .. ,be QUClell hatb tbe whole 
.... . . . .. - . 

3llt-1a4tctlon ot tb$ soa botweeft lftgl.aa4 Gft4 PJ'araoe•. 

BOW'VOI't the most exteul•o claJta• 'flfGI-e ma«e by hrtul&l 

M4 SJ*m.. rar•aal clal.me4 jurisdlott.on ov• the vb019 of 

Potter, "• 1, PP• ae.at. 
0 .1. ColomboaJ lbl , alillld.pl .161 U: lbl .Iii 
(:tOildon, l9SJ t eo. .. , P• · · • . 

~ 

1?• . Potter, "• 1, P• 39. 
'. . 

l8. Loorar4, BISII!t'ilb vol. Iltt 78J u quote4 1n Potter, 
. n. 1, P• 39. · · 

.. 



tho :nutlab Oc.a an<l over the Atlantic Ocean ewtb of Morocco, 

0114 Spa1a ovo11 the Pacltto aa4 tbG Gulf of ttexlco. fbue alaSms 

weN glven n44e4 autbor1~1 by.var1ous Papal Wllt• Dr a ill11 of 

6 J·aauarJ 1464; Pope H.tcbolal v granted ·to Altonso Y t ttllls ot 

Portugal, the la'-tUJ 4lso-overect afld to be tUecoverett on tbe w•e.t 

ooaa t of AfrJ.ea. By tma tvo Papal B\llla ot 4 tfaJ 1493, a4 of 

as Septem'bQr 1498, Pope A1exq4er Vl 41Ylde4 tho new vorJA 

'betve• spate art« Pol'tusal. !b11 arrangement 'WaS contlrme4 b7 
. 19 

tho t~eaty of rorctesUJ.aa ln tbe lotlow!.Qs ,._r., · 

Tbese w14o otalme over lar-ge •PtUlaea of ooea.ne were 
entorea4 aplbat other Sto.tGG by reqt.d.rtcg tbell' sh1pa navt­

aatiltg these ereea 'o oblon:e oet'tatn o.enmonlale QD4 ·hoDGe 

the, t1.ags ot tho olat.raae:t States. file. rlsbt to o.lalm the &alllte 

to the arttlab nag M a •ecogn1,1on ot ber sovereignty 1n 

Brltlsh s-eas1 to~t tnatonoe, waG tnststed upon ·1>1 tba Br1tiall 

oovoretgn. even &blpa bG&rlns tr.welgn ;rqlera we;,e not exel'IJ)t 

from &ttbml ttlng to tbla olata. Pbtulp II ot Spa1ft·1 when eomlftg 

ta maglaftd lB 1864 to marr,- QRGen Mar7, was tlre.4 upon. fol' 

omlttl.aa to obSone tbe •tt.me-honoured" aclute to 1;a Dr 1t1eb 
II 

Flat tn the • Mt'l'ov sau• • 

Mat>1tble eovaretentr llso IOlUld oxpreaa.lOft Ia 'he le'frma 
of · to1lt ·from sbtps aav lga1;t.ns 'Cbe area olalmecl by a -.ttoular . ' ' 

state. The toUt 1evlo4 bY Genoa on the ~a4e w1tb the ml4dle 

•• aolomboa,. n. 16• P• 4&. 

m. lbW·• ,p., •· 



lett t~ a .substaatlal par' of tbe ravellllee aocttatlq to tlat 

State.. As Pa11eett pofAta o®t "the ffdlOU& !!lll'rtaae ot Veatoe 

wl'b Aeiatle .aea '-4 a J)l"act1cal form ln tbe tmpoattton ot 

tQlle on alhabJ.ppag movlDs north ot the llb .Jotn.!Qg aaverma 

vlt·b P1WBG"• 

In'ter«tetlon ot ftebartoe to fonJ.gnera vaa al.ao lmPNad 

'b1 tb$ StateS ola!mlng urltllllo soverGlgntJ• m.ta1an4• a clam 

to the aoluslve Jr1ghts ·of .fieblal to" tu aattcmab 1ft the 

sna11•h aeas ·Wfl8 the maltt oauH ot tr.1~•ton betwGD Bollatl4 8lld 

Dslan4 4Qr lag the 11th century. 

somo statGs attempted to coavoS. or even problblt 

navlptl.on by fotelgne»a in that part ot the seas wb1ob they 

clafmocS to be uaur th•lr BlW.relgntv. Tbuet Portugal tr1e4 to 
. . 

eac1114t; tue1gn0l't ft.tom the trade e.ntt o·~oe w1tb the 11tt~ 

Slatu of tbe In41M Ocean e.a4 tho s~tes oft the Welten coaat 

bl Afltloa, ,laei as Spaln &0\lgbt to unopolue the tr&de vllb 

AtnOl"te~. 

. 
lt we tbe o:xtravasant claims of s JGln and Portugal to • 

/ 

mom>polf ot navlgetlon eftd oouoree v·ltb tbe new wrl4 tba' 

creat..S oppoaltlon to tbe '111#1/ e.x1etettOe ot atl<,tb rtgbt:a, fbla 
' I 

•• an age. vbon new lafl® nod aew routes ,.,. "belftg 418oovera4. 

Col-o•boe ba4 shoe the way to Amertoa. lhe 4!aeove»"Y ot the 

a.ape rl'A\te bF Vasco 4e Oama Ja 1487 lect to the _.., ltJteata ot 
mttic between-...,. art4 , .. BUt JJeJ.Qg 41verw 1ft tbe nat· 

111111 .I ll.lJ .M II ijJ .1 _p. t; . 
U. J !II•'• Fawcett,_ "Bow . ~ are tbo. ...,.. · 

· Alflkl (LondO»), vol. 49, ao, 1., J&llUal'f 



centut)' ts.-om its old channel 1n the Me41terraQeaQ and Levaqt to 

the: Atlautlc. ~e M4 c~e wltb the aevlJ 41aoovee4 

lan<ts wnt a lUcrntf.ve proposlt1on end the o'ber S1;atea of 

llllrOJ>et ospec ia-11:1 llollnt14 end. Eqlan41 also wan.S to protll 

fltom 1t. Tt» S.p.mS.tb JIOftopoJ.y of conrmeroe v1tb tbt wut Ir\41• 

eau to be obnUeqe4 b7 the !wtora. lllaabetb I ot KnslMtt vu 

tb& first to asset the tree4o:n of tho see.a, l'1btD Mendoza, ,._ 

SpM1sh a.mbassadcr !a LOQ4on1 prot_tste4 to QUeen Blilabetb 

agatnet Drake'* a tausoue npe41t1on to the spa,nub Hal111 tu 
Queen ro~sed to odml• 

·tbat spata bad ah1 rclgh' to de..,. Br1tl.lb ,subJects 
~tom 'tft\4e or ttom trGelJ saUbal tbat vaet ooaaa, 
seelftc tbat the tlte ot ea e.a« alr le eommon to 
allt Mt~ taft. &ltl t1tl.e · 1$o the ooed belong to 
e.nr paople aad prl\tate •• tor at muob a• aettber 
ftat\lre m>r· rega:r4 of publ~ u8G porJalttatb any 
pOSifHUtloQ CbeNOf, 82 · . . 

· She reatfbl'.-4 the s8l'lt$ prlftolple IJl lS02 A.D._ aa4 

tutrt~cte4 bU dba8884or to Cbrt.etltm. W of De~k to deolare 

that MVI.gatton 1Q tba open aea, as well ea tbe uae ot tbe pgrt1 

aDd ooaats of Prlbooa ln. amlt7, tor tratttc aa4 the avoJA1Q8 ot 

the 4allgen 11-ora tempests waa tree, so that it the sna11eb wen 

deha.ftted tnm tho on20J!4G:l\'t of these comrnot~ rlghta lt coul4 01111 
. 18 

be bY vtrtlle of an asro~t. 
At the eas •~me, ,some volces ..-e also rabed by ~urs.eta 

apboltU.Ils the Fino lple of tfet«om Qt *he seaa.. Tbey proteetect 

aa•t.ut tthe uclualve ~ 1tlmo aovorels~Y arroaate4 b7 Verd.ce• 

.. II I '~ Ill j l . I !I l.ll I lldil; 



Portuselt cw ·SpaiD on .nbatraot 1ep1 SI'OU48. Vaaqtaeat ·tbe 

••at Spa.Q.tab 3~1n ot tbe oar11 abteentb century, 4ea:td, th1l 

1oaa1 valUe ot the claimlt ot not onlY the Venetiau aru1 the 
24 

Genoese, bUt evea ot the Spanlab CJ'OW• He btl« ••t to make 

the seas ud. the ••• prlva'e rat1oaa1 proper,, _, cODtrarr 

to the law of nat~&N and the elemaowr pr1no1plee .,, !ater• 

•*loaa1 relatt.ou. DooelAa1 the rnnob 'arlit ol tbe •­

eontQttJ, and. GeDtUlst eft Xta3.te.n, aleo ral.8e4 tbe .,__. of ' 

the treedorA ot the aeat &r&d balt4 tbetr •~aulr&Gftte O.rt \1\e ea . 
pr 1no t.ples of Roman LaW. Fraac S.a Alpbanao 4e Osttro,. a 

Spanleb monk vbo wote 1D tbe mld41e ot tbe sl.xteentb Oe!Jt.W7t· 

proteate4 agataat ·the Get\oese att4 tbe Ve~tettaae probl'bltlfts 

other people from tnol3 nav tgatlq tbe Ll.gut-Jan an« Aclrfiatlo 

seas ao4 deolarecl 1t es beJns .. o••aa-.r to \be imperial laWt tbe 

Pfiml.tlve rlsht ot r:JQtdaCi, aft4 tbe 1t:tv ot rtature• ·the Spqlsb 

e.n4 PWtusuae claims to 'he eacluslve rltbta tQ tho navl.ptloa 
26 

to the aw wrs:-1d ...... alto attacka4 b)' bbl.' . 

aovaver, lt vas let' to Orotlu.e, a DQtob 3urlat, to 
mouat a vigorou•r oampalga "'· de&l01lsb the· claims or txolae£ve 

' . 
ooveret.ant; o\ter ea»i&ln parts .of the blgh eeas b.Y 'bea• stat;ea 

nn4 proPOQ!l4 a f\ll.l-fletged toctrlrle of fhe4oct of tbt •••• 

Ho pat tol'th h1a 14eat tr. a book entitled au. L~ vblob 

vaa tl~st pu.bllebd in .1608, .and. •• Olle of tbe chap~• ot 

: 1 _' .. . _ - u.:.l. ti(JII 

24, VO$e!1 Cbap• 89t as quotec'l in PoCteJ-, lh 1t P• 81• 

aa. POtter, ~· 1~ PP• ~-. · 

28, ~lton; a. m, P• ML. 



S7 
bts bllger ~took ;a ~1111 btada Vl"lttft 1ft ~e .. · It u 
btporteat to taote tbat .lilA· .LDaml vas no\ a pbU.optd.o . 
••ow. Grottut bad h.m rote.ll'le4 b1 tht Dt~tcb iatt tnala 

companr to ~utlty i.ta capture, ot Oh et the sbtps ot & .. .· 1?S 
POrtusueae sal.leot\ Ill the atra1'' ot Mal.aooa ltl tate ,_. lSOa, 
an« the book Val 1Q the Jl&tll~e ot e. bJ' let. 

As haS lMen talfttl01Kt4 above, Pol!'tupe•e\, touQ41.ftg their 

tltle e>ll tho BQ111 or POpe ot 14931 6114 the rlsbt or 41t~ottery, 
coaq-ueet1 aftd: p:c-lor occupat.lcm, arroge.ted to tbamae1ves tilt 

eao1ulve e&Wel'elgatJ ot tbG grea:' oeeene vbleh wre tbt pa'h-
, 

•"a tor ooaeroe e.att trad'O v1'tb tbo aaat. Portnd'f~Glte aatborlt1et # • . . ......., . 

uite4 to 1ssue *carte~•, a so .. ot 11oeue or permit to trad•· 

witb t:beae coW'ltriee, to ony atd.p 4eetrltls to sail to tbue 

&rtf.\8., fhlS state of atfalrl was. oba1l81lp4 by the DQloh. XQ 

1602, the DQtob ~t ln41e. ComPAN' wea t•med. As tt attoptecl 

to ua«o vltb the saat tn410St 1'1 vesetlt came into aontJ.Lct 

wltb tbon ot the Pol'tugueae eapged ta tho Baat•n tt-ade art« 
wb&oh sought to aelu4e thea tram the In41aft water•• Br'ot1at1, 

a rouaa lawret, cave the 1esa1 3ustlt1cati.OD tor tbe outota 
. ~~.•. 11\ltl J. 'LUI' I nu flU 

27 •• SQ :ttttrod\totOI'J IOtet. P• v ot. u.tp ~otlu, 1111 IcliaaJI• 
trana. b1 a.v.n. ttaaorlt.A (ltlG). · . 

DW• 
the totm connotes, accor41fl& to. r•tugaose dlctJ.onarr, a 
sate oon4tlot vblcn the Po~rtuauoao autbor1ttea UMd 'to ~ant 
tn Aeta to the ~ t.en4a of Po:ttu~•l. to •eoure to t•m sate 
ea:vlgatt.a.. ~bey~· gran'ed 1ft the nara ot tba king bJ 
tbe v lcerov oto "· ·.· • .. · m111tar1 or navel e~ndGr * the· cartes 
appea.t.,'e, tnetet•e1 .. I\Ot on.lr •. tbo ltleallt ot aaeertms 
Po:rtt.tgQeae r tsht:t Dat o~o as 1111 lnstruwmt to» preserv1Ds 
ordar All4 HL'urlt.J on national sea ratte.a, see, 
c.B. J\lexaatrowlca, ubelt:e.a vorsu Orott.ua~, Jtt.l,lb 118• a• P' II'Ca\laal& Lt•• 3& (1969)t PP·• 162-11. 



potut of t~lew 1ra lSI LU...• !be aut>-tltle ot ,ttte "'* 
•tbe B1ubt wblch Bel.oasa to the DUtc·b to fake. Par-t SA the lalt 

tn4latl tb4e• is selt.expleftatovr, Gro'tt.ua• ar~ta tSI . ._ .. 

s~lla4 lrt bll O'WI\ worcte ae tollowet 

the ttrat 181 that whlob ca~mot be oetcuptect,, or 
vtd.cb aevcw naa beet& occupled, cmmot be llW 
pl'oporty ot tmJ ono1 butttui&e 611 property •. • 
w taen fttmt1 oacusat100, !be sec•« la; *' 
aU tbat ba& 'beGn to corutt1W.'h4 bJ aaare t._t 
a1tboagh aelf'f lna some OJle persOJa ·' lt atUl afttoea 
tOJ" tho co=ton uat of .all otbel' peraou, is to4&7 
eA4 oucht 1ft perpetutty to remtn f.n t.be saaa 
c·on41tS.O. aa vben l.t vaa tlrat create« lJY ftatt:~Pe. 30 

G1'otl.wJ1 maln MSUI!'iGOt vaa tbat sea vas tree beeallA bJ 

tts voy natue. lt oou1.4 not be OOCQP1e4• At be sa14t *l'D 

the legal pbllosopby ot the LaV ot Katlona., the sea 1e calle4 

1n41ttorent1y, the proper tv of QO oue (Ill. Dal3-.LQJ), or a c;rc* 

possesstotl (EUi ~~UlliQD&I-) _. pul)1J.c propertJ (£U ,IJI121tia)•\_-.-­
t be· aea, u.nllke a r lvor 0'# a late1 be SWt)IUled • c.ou14 aot be 

c~te.111e4 w1tblft tts sboraa because ~- aea. was g2:eater tberl 

tba lMltt. Aftotw roe.son. •tw it c•l« not belas to e.n1~ • ~ bGCauae tt oOllld not bo aha\lstoa bJ promtsctlOQa uae. 
' 

ao. · sugo o~otlu,~s:sli~'t!"' 
(lew York, .J3 

as.. aw., p., •· 
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Bam '' Qrotwa 
The 1m-11ec.U.ata object tor vb1cb 1m L!.beDD vo.s vri tten 

and publ1sho41 via. • tbe recosmtlon ot the rleht ot the Dutch 

. to sail. to the Bast ln41es and t:ra4e theN, vas tleh1eve4 b.Y tbe 

treaty of Antwerp ln the month tollovlng ita appearance, and no 

roplJ" from the Portuzuese or Spaniards to the arguments ot 

Grotlus was publiabe4 tUi sixteen yoan later. In 162S1 

Fr:anc1scus Scrapbll)u.s de PJ"eltas1 a· Spanlsrcl1 t;ti'Ote Ill JWJ\a 

kJ:Dirio Lusi,P»RfPPl AsloUc:o~ in vh1cb he argued that the 

1mpos1t1on or n servltude on the aea wao e.zeludad. only by private 

law and no~ by public lnv. The tact tbnt a semtude cOUld not 
·.__,...-

be imposed 'by en l.ndt vtd\l.al d14 not rnean that 1t could not be 

imposed by a sovereign. fbe eea mtibt be ma SR'IId.l Jm 
' 

gepttqm. But lt ootll.d be charged with a servitude, lncludlng a 

probtbition Br3a1nst torelgn navigation tt it was occ\lpied. by a 
33 

SOVtU1'01gl1 "• 
_ _...... 

Slmllar~, 1n defence or Venatlan clnbs, a nurnbor of 

bootes appeared at 'his tt.rae, the beot or vbi.cb WM that or 
Paclna vbo rel1ed. on 1m::.:oao:r1al JC»Js~~ton and p:resenptlon 91\d 

stated thtlt the rlcbts ot the Venottans consisted 1n JlU1.od1cUon, 

impost t1on or to.xes, tho probi'b1 t.lcm or regUlntlon .of nnvic,atlOD9 . 3~ 
the protection ot eub3ecta and. the auppreaalon or pirates. Paolo 

Sarpl also 4etendod these clatms 1n his b~ Jill. ~o 4ftd. Hv 

llddP&ISP. 

33· AlozondJtOwtoa, 11. 29, P• 172• 

3a.. Fulton, n.a, P·35'1. 
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The most powerful retutat1on ot Grotius' arguments came 

from Br1 ta1n. The Stuart Jd.ngs claimed exclus1 ve rights or 
fishing in the British seas tor British raationaJ.a. James I 

levied the 1 assize-herring' on Dutch t1aberman who came to tieh 

there. W1111am Welvood, a Scottish Lawyer, wrote J2B. D9PJJ.ni9 MA.Ji& 
3) 

1n 1613 defending. the Br1t1sh claim to exclws1ve :t1sh1ng r1ghts 

in the British seas. Sir Jobn· Borough, another wd.ter, supported 

the British claims in bis book, :fht lmm,q;Stx Qt ~he DUUsh 

Seas R:OD4 ~,. Rtssn:a, HJ.o~m •. 1M ~e ttunic1RA1 Lp.ys gr tMJ 

J(ingd@m, written 1n 1633• But the masterq exposition ot the 

Br1 tis h. claims and retutation or the arguments or Gtotius came 

from the pen or John Selden 1n. a book t1tled l:laa ~llWl!D 1"1rst 

written in 1617•18 and reVised, altered, enlarged and published 

in 163S A.D. · The revision allowed Selden to take 1nto· account 

the ·views ot Grotius as expressed in the P.l ;run J3eW p.c hcig, 

published in 162S. Ha£& C1awnam, as the name 1nd1eates, 

constituted the main defence ot the doctrine ot closed seas and 

maritime dom1n1on. 

The treatise was divided into two books. In Book 1, . 

Selden atternpted to prove by means o.r theoretical arguments 

that the sea was not eve17Where common but was capable of 

appropriation. Tbe possibility and actuality or maritime 

domination was proved by reference to holy scriptures, ane1ent 
36 

and medieval state practice, reason and equity. The argument• 

1n defence were sought to be re.tu.ted by means ot pb1losophtcal 

lS· 
)6. 

Oppenheim, ~· _n.3, P. ;a;, 
John Selden, Mare QJ.us:wn, Book 11 Chapters S.19, 
as quoted in Potter, n. 1, P• 62. · 



•rsuments an4 blatorlcal rotorencos.- SeldGQ 4rev t.r••lr Qpea 

tho vast otoree of hls eR:41,loc. IIG Qt1ote4 ecrtptures to sbov 

that tbe 4lv 1rlo law a110\IG4 pr1vato 4omlo1on 1ft ,.,_ sea. He 

aentod that the oe• was 1QeJ(bauatf.t4e 11too pro!DilcQoae ose • 

. In Book II; Se14en ~uat1tto4 tbe claim$ ot ~ ltlae 

4tr.alnat1on of ktag Cbarltls ot llftslebd by quotlDu welshty 

prace4ellts oxtst;.tng lQ the blstory of arttala. xa tac~, J.l 

waa th1G part. ot the bOok wblcb. was ot' tmttle41ate pollt1oal 
87 

s1gnltloanc$. ltlftg Charles 414 what be ooal4 to empbnslae 

the lmpottoJJco ot tbe book. A1thODsb the boOlt bad been wrltteD 

~ller (ta lGlS) 1 it ws only at tho reqaeet ot Charles tbat 
88 

Selden recast hb troe.tlse, actde4 to lt aud completed lt. It 

\if&& doolcatect to the Itlaa all4 publlsbd at: bla •e:x»Hoa c~ ... 

Prom the poift' of V1W ot 'ho lU.ftct• policy, DOthlGg tbat tbe 
' . 

pea could do could htwe beert done l)etter. 

tbousb Se14aa ba4 ma48 an ola'borate an4 maatet-17 
eapos!tlon ot tho o-..e tor tho soverelsnt1 of the cJ.~·owa of 

Drttc1n ln tbe· Br1'Clsb seaa a.Qd bf.i4. to:roetu111' put fohdal'4 the 

4octrlM ot the oloaecl seas, \be co~ttrovere, eotlt1oue4 an 

throueb the l?tb and lath centu;rlGa. As Fultoa. remarks• "*It waa 

SeldOn's mf.atontlfto that the caw~o be cbamplof:aQ4 vae mor1'bUD4• 
• 

artd oppose4 to the growlns oplrlt ot freedom tbltouahotd the 

:n. FUlton, n. m, ,,. 371. 

aa. a&a., p, a&G. 

39. Dl4•• P• 369• 



- 40 . 
'W0%'"141'. Io tbe enr17 part ot the 19tb century wMll tlMI famout 

• • • • • 
v1ctor1 at !rat&ltlar 1ft lBOS mao. Brltalo. tm~ Oh the lea 

th$ pr 1110 lpie of tho troo4cm of tbQ seas came to bo unequtvooaur 

ecce pte« •. 

"Law alw18 deVelops • ®4 tt t!lttrts de":iop :. ace~ to · 

the fte(l4S of the soo let)' to wblob 1t app11ot• • · SevoqteGAtb. aQd 

olgbteeath· centuries wltnesaetl Dot cftlr the Induttrlal revolution 

1n tho suz.opean cu>a.n:~tos bQt also oa tnorctlae:to apaasloft ot tbe 

tnter-stata coucorofh colonial rtll~ vae balq establlobed 1a · 

Aef.an e.D4 A~lcnn oountrt.ea. In tho ~ of Atle.D.d 

ftoedom ot no.vlgntton vltbout let or b1Q4ran.ce · 
.was oasen~1&1 u muob tor \be oolonlsattoa of 
Aata ao4 Atrkn as ttfl ttw ~tag lntor .. atate 
o01'JD:Grce. Ins1;ea4 of tltJbtllls tw1t1eae _., 
amoa.g thosel"'.s, i:be &ll'opean ~owera oou14 go 
out .Bft4 w1n new colon lea t pr.ov l4e4 that the aeat 
ware sate tor ft4V1p:tJ.on. fb1t ._. the neecl -ot 
the tme, 43 

It \$.8 to-. these reuorts tbat tHe«om ot nev1se,..t~lorl · 

oaBG to be POOotmlaed and aooe»te« bV tba eomtt.v of oats.ou. 

Tbe t.te~ran4um Oil the Bleb sea~ .Pf••e4 b1 the Ul secretariat 
t:o~ the Int<W•tlOI'la1 t.aw C®t.llltslon al&o .PG1n't8 ou.tt 

tbt.s qtaes,lon ot t•rS.tottal 4colftlon over the 
blah seaa, ao v laoroualJ oppoaed f.ll the .., ot 
tbe freedom of tbG blab. seas was settled 1n ,.._ 
lftb centtar1 b1 the pollt.f.ocl 40011ne, ot the 
staten putt tAg foi'\1U'4 euch e1a1ms • tJJ tbe 
ooor4lnatt.ou ot Brlilsb. aa4 DAtch pollolea, al'l4 
by tbo ascendancy o:r tbe &cgl·ieb tleet arJ.Slas 
frora tbe ttecar ot varioUs MVal powera, fblt 

rru.·Aal n.n.~ ;J'i u_g 

40. al.4 .. , ,. a?O. 
41,.. Potter, a. 1,. P• so. 
a. R.P. Anan4• -rr.rotmV of the Preedora ot the seaa Doctr w• 1 

iDJJW'ml_&.ull,lbG&IIt vol• 12, no. 3 (1973), 9• 411. 

43. · ltli4• t PP• 4J&..l9. 
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· flee~t once 1t batt beCome. de•A\Cto m1Gt~rese of 
the JU8h eoaa1 batt no lonnor aQI' lntel'ftlt Ul 
supportl.ns So:J.Ckla• e Ollt4ate4 e.t'guments. 41 

Freedom ot tba see. beoame 'be .-ttu ol the daY• Lord 

stovollt" ln· tho caae ot l.rt=LQIII (l81'1l avesae4 .-A11 natlou 

have an equal rtsht to tbe uaop_~oprl&tecl parts of the oo.ttafl tor. 
48 

theP raavlgatlcm*• IQ«ge Ster of Amertoa oplrlo4 Ia ·IW'Iamla 

nora caa•• "Upon the ooeans., 1D tSme ot peac.. all po889$8 Gil 

entire equal.S.'tl·• ~~ 18 the o~ hlgbvar ot GU, &PFOI#laMt 

to tho use ot &11·, all4 no one oa11 v£Q41cate to bJ.msolt a eupef"t.R 
48 

or aelustvo prorosactve 'bera•. EIUbiUI••l4• · 
tbe bqb ee&a «o not tfA'm J1ll.l'\ ot the ten'ttorr 
of aD.V · eta,e. t~o state oaa ha'fe over lt e. r tgbt 
ot ovnorablPt acrJe:reigaO, or Jurlsdtctllon, ROM 
can 1awtul11 claim to dlotate laws tor the blah 
&&Nt. 4f 

Byrtkel'S~k l.n bls book,.· llJ ijilSIID.Iftlla (1102)t ttblle 

mald.ns Cbe dtatlaottoa be·twoeft tbe !Zial'1tlme ~lt, vbleb I.e 

under tho so\'ore1sntr ot 'bO littoral s'atet an4 tbe tilab seas• . 
c!etel'.ld.ect the froe4oo of the bleb so;• Vattel, a,r. ct• Mattea, 
Aaunt, .Gftd. otb•s to110W4 hlD lead• 

n IQQSt bG polftte4 out, bowV$'1 tba' though treo4011 of 

navtgetlob CGI!JQ to be e.ccepte4 mueb ear11$l' ahCl lt _, be said 

'*that ln the aecontl halt ot that Caoventeenf~Jj aeotvv, 

navigation on all PGJ'tC ot the open sea was pr~otlcally ft" 

J_ tf I t I ( . i D i?l t •. t 

44. '*RegJ.rae. ot tbe tllSb Saae•, VI ooo. A/CI 4/32 (1910). 

46• Quoted 1ft loraea • a. as, P• ll.-

•• DM· 
4'/f; .D&d· 
48• Opponbeltn' n., 3 t ~· Gil• 
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" 
Betbei'1aa4• be4 to t\OC)Gp\ ~>r Artl•l• 4 ot the f.-aatJ ot ••t-
si.Uhrt 16?4t $bat their YOJels sua' salttlt tbe Dr&tl&b t1.fc 
vttblft the Brltt.ea sea~ a~ a ~eoognt'loll of Brl,tib C&J!!ltaa 

GO 
eovoretptr., rt ._.. onlr atw 1801 tbat the a.lttsb tutateno• 

on cenaoalal ea1ate la the &rtti.Oh aeaa vat· aUOatS, dNPJGI• 

Oppenheim polata oat~, 
. " 

~u ••. ibr0t1ahellt the eqbteeatlh • at t;ba halmlll\a 
.ot tha olnoteeatb ·caotur. the pr!Dolple of, .. 
~ ot the OPil\ eea ba«ae more aQd ._. 
vlgoroua wltb 'be srovtsb· et tho: tltlV 1GS of oltttr· 
t!Jt "'•llU!t, Att..l 6. th""' . ......., -.# t•""" ~~-. ' -··-· •• ~ a.,~~~ .,_a Ch• .~ OIN vw.. ·'"' ..... a. q~ ~ ~ 
·coo oli$teenth ce:aw,, it becaco un,'lel'sal.ll 
l'GOOil'11M4 tn , ..... , au4 Pl'Mtloe, 11 . 
Wheft, !a 1821t llVUIAt vbl.eh Jt11l ~4 AlUM Ia Rf#tb 

~ J.c&.;: attemptet to .,robl\Jlt Glll toretsn sblPJJ fftll &PPI"oaobtaa 

witb1b .oao· bUll4ffe4 ml1EuJ of" the ab.-es ot AlMu, Great DrltaJa 

aat'i the Onlto4 state~ pr-otestett Sa ,... i.ft•eet ot the be«l• 

ot t.._ open sea• ead rutiJsla 4toPPI4 btl' ola._ la coavet1ont 
. . ; . '. 

00ft01U4ed ultb tbe protestlDI POW•$· 1a li':IM atl4 1818. 

iiUIItJai:JI::ii&'J:rt• 
!1110 notta of tile poverl\tl state~ 111 regard to tratie:t 

o~ce ead colotda'llou belli PAr•mowat, tbe Jl'laetple ·of,._ 

I ... I 1111.1111[ 11 UHIJ J ! 'IIIli 

e. .D&I• ~._. the Black 88$. WI very ntt~ob a c1&e4 sea, 
u4 romllte4 eo tll.l the tal441e ot , .. l&i;b centUI7• IM f:Tlt:S)!ltua, ,~Mis.tln· .. ~~~- lltll\t.ul&~llllrJid&Qra& 

•• opPGftltela1 1., a, ,. ... 
&1. Thill ..... 
•• JUt,. 



fhe4ma ot tbe bleb ~~eae vat tirmlf etablllbM h tb• 19tb 
. ' 

oeotur. that wae •sentlal·IJ' sa •a ot I.ILUM .ttdll polt.otM. 

M ta aa•toraal ap~MWG a. tnd vaa io pat the ld.Dt.mwl poltlble 

NatPlotloae. oa lt\4t9Wual erttwpite, 1ft lll~Natl.otJ&l spheN 

gnate•t a~~DtJat of lnedom vas clallled bY Gtawa 1a thtlll 

~ttonal «entire•• 
!t _,. be pertlHI'lt to polat ·out bee U..t tW. the 

tin of ~~ Ptsftt eeatur. tbe _.._, us ot b aea waa to 

Jl'GVW. &D lDW-tiOMl blghwJ fol' tt&vel all4 00111181'0• 811011 . Itt .. 
tho tw -1101'18 •tt.oa.. Wben tbe ~·•• d4 riatet•n tala4 
ol f'He40a ot the ht.Glt ,.,, th$1 nt&lf'e4 pl'~lly to fl'eectoa 

ot aav!Sattoa.. Wltb •• e4Yuoe •t tecb•Jo&J 'lbe •• of tilt 
I&UI bav• bMil .,.... -. vt.4AS. boza,_. ot ••...._. 

atl4 ttehllOSO&' m qout ,_,, bllve rev..W. a llW ut..._ 

·vostl4 IGU ot natual l"UOUO•a 1ft qttaDtltlU l»JOQ4 tbl 

vll48' 4Namt of ma1Jt aot ortl.r 1ft the •ea-vam •• · &lao oa . 
tb• .--..1114 d4 la ltt 8Ubloll• lt U e•tiMW tb•t ev•n lt a 

t-.11 pacteata&• ot lbe: oll fouad a tbe oontf.uaW4beU II 

•XPlolWt the JlMdl. aa4 NQtaUelliUU of $b• Whole vor10 vou14 

bl IW)h tball -~ 1ft the COD$lftl 4eoaa.·, COUecttlell,l.7t l~ Ia 

Obl7 aatual tbat State 1ft· aJ.alm~ ,._bdl•tloll ·O'fV ••• 

na._l ruoall'o• eo that tber oan 1ft QPloltH to aatl.oQd 

.... .,.. lbS. hu lll'aQabt the ctoe•rtfte ot tlw40il ot •• 

• .., tmd.er • lltW •••ln. t• aue.t txt polllte4 out, bovever1 tbat 
' -

tNe4M of DaVisatloa1 11b1ob baa lleoo• bli OM aeJtOt ot 



freedom ot the blsb &eBB, ls still wldely recogaiAecl. As 'bla 

4to.sor-.l:lott dealS only wt.tb the treetom ot tJ&VtptlOAt tbe . 
witla• poblem ot free40Jn ot 'tho blab aens and the eltect ot 

' 
tectmoJ.ogr on lt 4oea not concern us ft8H •oept .tnc14entalll 

vben 1t atteots tree4om of aavlgatt•• 

In the \ventk'lb oeQtury, several attempts have men 

tna4e 1ft tho vartouG 1fttorGattono1 legal bol:ltu ano oonttl'encet 

to eod lfJ the law rosarcu.aa freedom ot the blflh aen~.. fbe 

Ins·tttuto ot Ittternattonal Lftt aner a t~oa:asb dlGcusolOII ot 

the ctoc tr lfto at t.bO tau saMe COl'lt•onoe tG 1927, aareect Oil a 

Deol&rotlou vh1cb atatedt ..... Ai .... 
!fbe pttlno tp1e of t,be fJ!eedom of the sec tmpUu 
epee lallf the fo11Glll~(J COftaGq\lGI'lCHI ( l) fne40ll 
ol aavtpttou on the bllb eeaa, slt'Weot to tbe 
uolu1vo oont:»olt 1n tbe a12:&eMe of a conveatt.on 
to tbo cotltrary, of ,. state wbo•o flag J.s carrlecl 
b7 thG vessel. .., &I 

the Intentet1QD&1 LaW AISOOJallon a40ptef1 tbtt 41Aft 

entlt1e41 "Law o·t ~t.t&me lurls41otlon 1.n tllae of peaoett at lu 
Vlot'Ul& CoQfO'I"OMG ill 1926... Mt.lcle t ot the 4raft GmtftCiate4 

tho tundarttental prlnelpla, tb&tJ 

Jl'or the purpose ot socar tag tho tltll.eat u.ae ot 
tba sees, all States Olld th$1r nbjoots shall 
oa.1o1 abSolute 11bort{ all4 equal1't7 of nav~t:1on1 tl'nll.eport, •~n1oa.t ons, lridQ8tr1 abet scl(tace · 
10 art4 on the eeaa,. SG · 

ll .. li. ·11 I till' l!S . __ f ptn;_ fl. . lia 

65 • 



A~tle1e 13 turtbel' provldaAt 

No s~w or ll'WP ot states sr clalm aftJ rl&" 
ot sove~G16Ut7r pr1vl1age or· prerogattve OYGI' 
a~~~ »>O'fiioD of the hJ.gb sea~ or place anv 
obstacles to tbe tne &114 tu11 ue of 'he 
eea. as 

21 

the free~ ot the bllb .aeu ~ a ••lli•' ot mteua 
dlaoustloD bl' the tncerna•tonal Law 0-onmlbsS.ol'l. ''- eel' 
Anlcles prepare4 bJ tile Iownat1onal t.aw Coalaalon _.. 

4tacaaee4 1>1 t.he Cotlfen.nca on the Law o·f tbe sea a\ GefttW·a lA 

mea, Ultlma'Colrt tbe :.,princ1plo vaG· euta-lrae4 1n At-t1c1ci 2 of 

the Coo'lett,la on the· HJ.ah seas, 'Wbleb reatllt 

7ba Blab Sea betas opoa ·•• ell tt&t10Dat ao State 
l!1a7 V&lld17 PQr-' to euWeOtJ 01 ~t-· ot them 
to lt.s so,erotant,. ftee4ma of the blgb eeaa sa 
qerolee4 QIUlef the con41t1ont lal« down b.V tbeae 
ertloles ud bV the otbel' rule-s ot ta~fbatlohal 
Law• It comprleces, lDbtcD&IAt both tor coaatal 
an.4 non-coastal stntiet: 

( 1) h'eedom ot navtsattont 

(2) ~OGttom of ttsldJ)ttf 

(S) FtMtlom ·to 1a1 su~&lle cabl.a eft4 
plpe1llleiJ . 

<4> rreeaom to tlt ov• the bl;b sea~-. 

fheso troe«o• efld. otbetta wblcb ue noogoiSd · 
b7 'Cbe rr•neJtal prlll01ples ot xn•aatloual t.av1 sbt\11 tao uero.llect bJ all statee l!lltb hatonable 
regard 'o the tuweata ot ot• sta'te8 la tbalr' 
oxerclse of too IS"eecla ot the blgb •••• .17 

tt 18· clorn'• tbel'e:tore1 'hat &ree4om ot D&v1sat1ora, 

wblcb conatltutas • ••tan' pe.rt of tbt flleedom ot the blab 

•••• ba8 come to be gonol'ally aooepte4 la Intel'Ratlotlal taw 

•· DIA•· 
&1. Ul •• A/COnt. 13/1, ••• 



olttu.gb .the oontonu ot tbts bave obeag.cl ove;r the Jtere • 

. AI the 01 ttemol'aa4Ul on Bqb Seas "003'481 

iJ'.oe«• or tba .seas or.tst.ft81l.J ••• t;h$ . 
11bextat10Jl ot tbe blab seas a-om the awtlona 
8lld ·nbborles oo-.lttett bf plro'Ces. A ll.'ttl• 
Jeter 1 lt ret.,.e4 to rceslstance to 'he clatma 
ot oel'talll oouatrloa to a aonopc>lt ot aavt.gatloG 
18 certain eeu. ant1 •o t:be exclwdae rlgbt ot 
th4tng vltb: cOllft'tltles bo'r4&riha w euott eeaa:. ••• 
XD the . l9tb een,utJt . tbe exprota1 . ttf1•o4n of· the 
blab seae•. wa uaed to counter Brlt lab c:&atma . to 
e2ttl'olae the rl(tbt or aearoh 1ft ~ett.me on tbe 
prete.-, more or less Wll·t~ ot eupprosslfta 
t...._ Gd•""'"• · lava •-•· • J!!8o QW ... ~~""'· 8 .. v ~Mo""8t UV 

It l8 Importee' to ftote, bowev••• 'bat the rlsb' to tl'eel, 
navtgate tbe aua vas at tbe: core of Gl1 these varloul meanlngs 

glvo to tbe <t011eept of freedom ot tht# bigb •••• 

_liYPJ :r. Ju.tlltl 
0 

•· n1 r. iifi nr ·- · ••· 

. 
•• aaesllle ot tbo ltlgb seas•,. t11 Doe. A/01 4/39 (UJS)) 1 PP• ~a. . .. 
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UltDIIB .li ,EIUAU ·II ,JIIlkililll 
!ha rlabt ot MV1gatlon. 1s a •dematld tor fl'eodOJi to eaw 

upon tbG OCO&U ·aft4 to pass 'be" unblQderaa b.r efforts· of Qt)bel' . . 
states or eot.ttle• to mtob:l.blt that GIG OJ" to su.bJ.eot lt to . . r . 1 
F81\llet1ens UftSt.lPPO~te4 b)' tL i!Jllel'Gl COMGQSUS amoDfJ Da'10Jl8" • 

t!lstorloal17t \bo oortOept or !Yoe4om of ttavlgatlon wao· a rea'C'iorl 

a.galast the· laea ot tai'Tltorta1 Qlc.J.ma over the btsb s••• It 

~lgtnate4 essen,lally as a negative eoncep\ e.t\4 ~p1J.e4 non• 

lntertoranoe 1ft the use .of tho ocea~t bJ abl' state. In othel' worda, 

tho tact that tbt blah seas coul4 not be appropriated bJ MY ste.te 

tmsttre4 ~ho ft'eeclom ot navlpt1on to11 a11. the: a&«a'blve ooncept,. 

tberetore, ofl*n9 'o beve POSlt1vo couseqttebCGI. All the MemorandWI 

em the HlBb sese preparea by tbe Ult se-cretariat pointed outt 

Dlroota« aaalast oa(J1uslve u:ee, lt aecessar.tly 
developed ln'o the Uea of equal ue. Opposltloll 
to the establlat=ant of aovero ltlJltlea ove the 
td.gh :6988 ar lses t~ a 4os ire to make .tree use 
ot them oneselt. Sblps of 411 nat1cnaltttes have 
ec eqoal r tgbt to mate use of the b1gb aeaa 1n 
8'9el'7 possible .,, bQt the ld•a of equal WJG onlr 
OO!Ua& otoOD4.- The &as•ntla1 ldee. underlying tbe 
~-- of tbe blsb seu 18 'the concept ot the 
problbltlon of lfttett•renoe tc peace'tlma by ab1PI 
tlyiq •• llf&tl.onal tl.as wltb oblpa nrl.rlg 'be nas 
of othflll na'lona1lt1ea. a 

.. j- • ·~-· : 1 l l l I ::Wll .•.• 



kftiiJ. la$UiuG.C IJdwAMa 
•• tocvllle. ot tbe_ freedom of tbe seaa aer1tes ·~ppert 

from thelegalnatari of open te•• tbe hlch aeae are coumtOA1V 

aaorlbeft til. 111 aalmt.tD&It J..,e, •e io1Gt poper\1 ot •• 
o0!$1ttill'F ol' 68 111. UBA SUlMI9&DI• Bowrel'· all are aa•et4 ·· 

•chat each Gild ..,,., state hal 8q•&l ·and S.lldepatent rJ.Bbtl ot 
Ulef! of ·tbe bigb leal 1ft' tlae of peace, tbe oorollarr 1a tbat 

no 1ftd1vld.aa1 State -., lavfa.ll:J asa•t e•o1uaS.,e rllbta· of uer 

1n Of Par' ot the blgh aeas w1tboa• the aequi.es•eace of othet 
6 . . 

Stat•"• ·fbe blab_ •• .,,. b&J.fts Ell ·aa&itt cannot 'be ocoupJ.e4 

by atlJ 8 tate. , .. , an· DO~ SQ.~~eot , to the sovere1gh:i1 of aD.7 

State. u·1 s'ates have the- ·ftteeclom to na•laate agon th• 

wltbout ln,e,ftnnce tram aDJ quart•• · 

(1) ~~~SU&stsa ,RJl, ,Sbl, &t&sb ,s,,.. 
tbe r.~t that tbe btgb Mae are not u.n4el' tbe aoveelsntr 

ot &Ill state t.oef .not aeall tbat: a state ot lavlesaaess aft4 . . . . . 

aftal'CbY prGVatJ.e there. to .ta«:ll.lt$tte ftaVla&.t~n on the blgb 

eeu, a le&al realllt? baa been eatabliahe4 tmder ouatoma.rr 
lft'en&tlo~ law. 

··t :- ·5· .. , J t tu .• ~-,L _· pr 

a. !ha 'lift that they eft ... , .INlaAr&a~• t..e." the property of 
aobOdeiJ tbougb sometimes e.,rese*l. v1Ul retereDOe to ••• 
·t.ct · · · sut>-sotl thereof ls no longer "'falld wltb .reference 
to ·the high $eu u that voald tmpl.y that thet _. oapabl• 
ot be1US ocouptea, . . . " . 

.. r.-~t!~::trtr.o~ -:If. t.j!'* !::• 
Sabval'aenbercett, 6D$1!1tS&RDM .La (19 . _ . , voJ.. 1; 
e«A. a, P• aot. 1 

I. e.B!M. Valdoekt •!be LeGal Balla of Cla!U to the Oont118atal 
~:t!Pal fth!f:SJ~;iflllfl_ bUIMS"U toe !ibt -liM milt 



<tO IISIQAGIUI at, lb&IP 
cuto.arr xotanattot'lal Law rec~olru tbat •-.r tblp 

aaUill • the biab • ., _,, bea'r the- aatloraflilt,l ot ,_ 

$&ate vbole fta8 lt OftoUI4 f11•, OfttlftarUJt tbe COD4ltlonl 

lUl4er vbiob o eb&p aoqtU&*ea the ~a\lonalltJ ot dF State, -. 

.,, l'Qdaut bJ llltetftattooal lav. Xt 1a a •tter to tat 
I 

(lll) ll&iltJ&l-·I&QIJI ,Die Jl;lalb 
ortce ttMJ lbt.p aoctllbea the natiobalttr ot a panteuw 

• 

state, tbat state becomaa the eompeht\t authorltr to euroue 

loftltttc\-.oc O'ff4'' lt ·vbea. It t1 on tbe blab ataaa fte 

~Pit41o•loll ot the t1as state 1a eaclwd.•• lts tb• OSH of 

warahlpa t~ot, as • aba11 eae, fte)t eo .-lt.ltS.Ye lD the ca~e ot 

~hallt.veaeeb• 

._ »~!Jlelple o_t lfeedom ot navisatloa lmtllea ~ 

Ja•·t41MQQ• V SblpJ tl.Jbg title· flas of OIW State vltb ablpa 

11Y1DI the tas of aDOtbtl' state. BowVe•, .J.n 4Grtalb o .... 

481'0gatlalWI flta tbls abaoltlte rule ot ~tneerteNMa ere 
aeeepMI ln lrlte1'aatloll6i laW• 

"!!IIII J1 . ,I I . J . 111 R I • , 



One suott tns~e Is vbo•e a sblp l8 suspected ot bav1fts 

cormlttad p!ft\GJ'• aegartte« tl$ ba~l..\.lllaD& aDJIU (t.o. enemr 

ot aankln4), bJ ble a.cts e pf.rote pre:l utt.oee the ft'ee e.a« peeoetu1 

uses of tho b1tlb soaa. fbe general lDtaPeet, tberetoN1 rCMtu:trel 

tba' a atop be pUt to biS erfml.nal actlvltl&J. tbe warsblPf :of ,. 

ell states are, therefore, at111e4 to selze tm4 sf!n;~b a abtp 
vbt.eb bas f#· 11 suspected of bav 1Ds comml.-tted ptraer. 

Another oll'oW!3Stanee 1a •b!ch tbe shtp t~Jag tbe flag 

oi oae State can lbtertel-o ttltb a eb1p flYing the flag of 

anot• 18 tbo.t of bot !)l1rault. Artlole S3 ot tho COtNent10n 

Oil tho: Ulcb SOd J)rfn ideSJ 

fh& hot pursat.t ot e, toN1gn sbtp mar be. UQ.de-.oll 
wbon tbe oOTapeteat: nuthorltloa of tbt't coastal State 
bave aoo4 reu011 to bGlJAve that the ohip bU 
vtoletett the Jaws at\4 NGU10t1ona ot tbat State. 
saob ,.,rsalt muat 'be c~et wben 'he torelgft 
eblp or ono ot 1ts boots » w1tb1n tho internal. •t••• o.- ~rs.torlal sea ot tho cont1rJQOUt. sou 
ot tbe pursulJla state, aa4 m&1 ontr be oont1auG4 
outs14e tbe. tenlto:r181 tea. _. 'tba contiguoas zone 
1t tbo P\U'SQ.I.t baG aot been 1Jlterrupq4. '8 

the £1-MAD,d'IS£1 ot tnt.s rlght J.s that *puraul' uDder 

tbeso cucumataaoos lS a ool'itlfta&tlcm ot at1 aot of jV1841otlon 

wttleb baS baen begun, or 'VbSetl bU.t fttl' tho ace !dent of Jmzaedtate 

GSOAp$ uou14 be.VO ~ beCUDt ttltbb tho te»r1COI'F 11;te1ft aM 

tmt lt la rtecess.atr to peralt lt ln oPd.ett to enable tbe 

tel'l'1torlol 3tlr .. dlcttoa to be eltectlvely exeroteed"! 

.. tJ n '!I ll t ,I'll II• a; . l,JI •rJI 

'• S<to Artlole .. 16 ot. tm. QQAiu:;- 'f .• BJ§b ~itll adopted 
at Geneva 1ft 1918. tm .DOc. ..· con • • • 

a. tm ooc .. A/Coa.t,. J3/L.G34 



AftO'tbelt reesoa t• vbiob 'btt ~artadto•toa ot tbe flal 

Stclte co.n be S.te•tered vltb, Ss the plea of eolt•~t-enoe. 
~ . "' 

fbore Al'e ~~ iQstaHea of State practloe ln vbtob ,._ 

r tsbt ot so1t•detence arlO self•IJ.'GSUVat1on haS· 'b$et) tavOke« to 

~utU, saoh cases -ot J.rtte'tu.-e. In rec~t •••• the r.rench 

Gcrfe»nmont bat tastltaW era<! late• «etert4e4 the aearob cmA 

souvo of rorotsn v••••~» oa tbe blgb sea~ 11hleb ~· suapeot94 

ot smaaggllftg •• to tho AlaeJtkm ~ebela, e1 -all 1ut&Me of 
20 

._kt.Qg preven•tvo -.ares to-t eelt•4ete••• 

Some ltltent\ttcmel conv~ntlons als:o eU&powe;r the sblpa 

ot ono state to oe•cb aDd eo:lae the abtp• of -otbel- Ste'l;ea tt 
tbQ ... e 1n4ulo.lq ta eJave-Vaftio or vatttc 1n ..-cotlo dl'aaa. 

thus lt wU1 be a&Gft that Ateettom ot navtg&tlon 18 DOl o.j 
lloetlce tor aQaroby e.M J.awlesttnesst bet ls subJect tO' law all4 i 

w&ll•deft.ned. Nles_. 

La,lt\allm&l.ea . .~~.~~ ,lfa:e&sa•&a 
In rl'iJOent rears, cetaltt ltm1ht:1ons Of:l treettcr.a ot 

ne.vJ.gatlon are b&las lmpose4. ':hose cu:mstratots are plaoed: 

ttue to the 1Dcreostas r.m1t1plJ.c1tV ot ueoa to wb!oh the oeeao 

1s be 1Q6 Pit, !be oceana· not only ps-ovte a 11Dk ODd a meau 

ot co!mJ.Unlea tlon _,t_. the 'fa!"tot.1e J.ab4 e.-1. tat are also 

1:\ rlcb aoaroe ot toad, ml~le 8lld other aattu'a~ r~•• ,_ 
manklftd. ttlth t.be atvanoe of toclmolog~ Gll4 aotectttlo ·~ 

l.e4ge, the us• of t.bo ocenne are taoroaslq. fbe i%Qltlp1e una 

ot the ooeau have tnevttn1JlJ1ed to e._ cODft;lct_ betweea tbt 

. I, t IU' .. : I I d Iii! en. I •tl 



V.u"loUS uses. In sucb c·J.rcumsUe.uees, n1 MCUOUsel an.4 Soble' 

bave pol'Qtecl oatt 

!be ovo.nldlftg poltoJ whlob ltdune tbl8 vbole 
deCtaloa-JDaklnfl pocese • perhaps J.t .requU:ea 
ospttalt ·etat9Dlent • 11 oot tbe · qptlori of •• . 

•.' the enc. ·. our.". eme. . D. ' .. ot.. u••., ·.· ... '• •. ~-... · .· ~'i:·1icf. · P\U'PGSG vbtcb tuplro# ~ reslmo ot lhe · ... · 
eo 18 aot l'IBN.lt the nettatlon or restrtot. u · 
QPOft raa1tlp1ilorl a114. tbblnnt ·at aleo tbtt FOmttl.oa 
of tbe eo~t ad'faDtapous • tba' is• tbe 110et 
con~ lne att4 tullr ut11lalot • peaootu.l u" aat 
development bJ all peoplee of a cret o~ 
fG&OUl'Oel•••• 

!bey t\lt.'tber, ad4t 

Aftd fO'f all tJpeS Of QObVOYGHle' the otlG test 
that le tuvar J.ab11 applle4 by dec 1a ton-makel'O te 
that etmplo aD4 ub1qut.t&ou•• lilt 1n4lepel188t4e 
st~4 of tlhat, oOD&ldtWlAS a11 relevnt po1101et . 
and. all ve;r:la~lea 1o ·oontoz'• la reuou.blo at 
batwoen the -'*• U 

It is tbll ov.,_vol.W test ot nreaGoua .. lefteatl," vbt.ob -.t bt 

applld to tdlV l!mltat1on ·on tbe tne4_,. ot Davlpt10A ·to eee 
' 

lt 1~ 11 3Uatlt1e4 or rtot., 

fba cut'b on tbe .ft.otKtom ot· •vJ.aat!on aeoouJ.tato4 t;ty 

the nploltatlon of natural re&tmfcea lb tbe eOAtlftente1 sbGlt 

area ts aa 1llusoat1on of a •ensonable 1S..S.ta\1oD., !be coan.t.c.t 
ot tbe uses of 'tbe OCG&Ill es a tnQflliG ot o~uo1cat1on ·and ae a 
G01ll"C. Of woaltb 18 PO VIle~ ~0 gle:r lng tbaft beftt. D!BOOVGI'V 

ot o1l noar th& cc•t ct l1rd.te4 Statea prompted the· us Gove~ftt 
to oJAim eovontan ~U1'184J.otion ••• the Gd~acut submar!De 

J r I llft r I n II. !I a f U 



• 
~. c~n~ known as aonttnett•wbGlt,. !be ·tn•n 
~oolamat1on ot 1946 tbr'ouab wblch tt ~ •complhbt4 .t.n1tla~ 

the process ot tanllntelal utenalob ot patS.Mal Jar1e4tttloa we 
the ontf.Aent.e.l-abett. n ..., tol.lowe4 bJ OJt<ters 1ft oou.ncU ot 

lMI· ~e1e.tltl8 -· Babamaa atl4 Jaaloa · Gfl4 b7 bocla.tlou 1G-QQG4 

b1 Satt4l ~abt.a 1n lMBt and DUlo Shef.kbdoatt Ia the PeR left GUlf 
l8 

uft4eJt Ualte4 Ittasd.om ·Protectorate 1ft 1949,. t:be Latta Amertoan 

StGtes alao 414 ntt. ~ooae tMCb tSIIe 1h uten4fas tbell' eoveret.antJ 
to ac,Uacen' areas. !:botlsh tOM ot tnese FoeleAlatf.ons c1alae4 

onlJ eael.astve ~ .. lscU.ct1on eftCl eoa.-o1 over tbe ••~'be« Ml4 

atd:n:toll thereof ttm eaplo&tat loft or the mlaeMl. ntoa.f0oa1 otbel"l 

olalme4 saverot;D rlgbt or even sovel*etgftt-J• However; all tttoee 

exteutone ot uatlcnal $;Qr sSdl#tlon bt4. one 'ihlnt tn co:amon. . Dl 

tbe ..wds ot te.Qterj)aehtt •tbe)t all 41ac1alrlt enr tntentltm of 

tnterterlna wltb tbe prflle lple ot tbe tnetem ot -.vtptt.oa on 

the high aeas oa cu"Jteb11sM<l bJ tbe accepted ptnctpln of 
l3 

lft~natloftal law". tbe us Ptoclamatt.oa of 1941 ea,proaalJ' 

state4 tbDt *the cbaraoter as bleb 1488 ot the vatera abo¥• 'th• 

contlftMltal sm1t and tbe rlgbt to tutr ~- aJI4 unimPG4ttl 

n&v la•tton are ta no •1 tbus atfeotett•. ttlotash tbQ proc~tlorl$ 

ot some of the Latin All9r1c&n cGUntrles ola.S.u tcwerelgntv •' 

only OTI• the continental aholt ·m:t oleo ovcw lbe eupar3acent 

•'-"•• ret tbo7 414 not abl'opte tbe t&tee«oa ot Mvlptlotl. 

fhob mala pqrPOfle 1ft lttald.tig these elatms '~~rat to x>eaerre ,._ 

~;;·;a::.11, a. f.4u~btlo_ •soveroigGtv .. ov• subn1al"ilte 
A're.as.. "• BtLIWl::i.IZ i9.1:&L.I' _JiiJIS&Illlf.\J.Jdllt· V91• 87 (19tb)t pp-.- • . • - . - ' ······ . 

13. ll'i1t•t P• 383. 



oxolulve ft.aber·I.Gs rlgbt-• tor tttes.r b.ationala. 

tthe v·arloQs oafts Fepa;f'e.d t.1 'lle lft~ttolaal. Law 

Comlsslon abo ompha81SG4 the aame polllt. Artlch 3 ot the 

nraR prepare4 b7 the tntel'Mttou.l ~v Coq,sss.oa .lQ 3861 a\ 

lte th1r4 sess S.Dft atateclt 

ftw cerolle by a coastal State of ooau-o1· 
atld :llrta4l~'lon fife» •• coatlnental•sbGlf 
doe_· · s not atf&et tbCJ 1e~1._ status_ ,of_ the 
superjacent uaten es blsb eea~. 14 

!be 1&83 8b4 1966 J.»N,tts ot \be tfttol'uttcmcl lid . ·. . IS 
oo=a~.se1on reltoh\e4 the au. loaal posJ.1f1oft. Ia ,._ 

commentary the comotss1on 4.W $)t 1.0&'ft any soopo fOJJ 4ottM. 

tt esplatne41 

uticle 69 1u J.QteftdGd to ensure ropeot fttl' Cbt .. 
ftofMlom of the saaa in face of the. sove..r~lp rl&b\t 
ot the oonst-l!tl State over tbe oon,lneotal abellt 
lt _provldos that the ~tabu ot the ooattal_ State 
OYGr the oont!Mtt,a1 sbelf 4o D$1· affect ttl$ lese.l 
atatua of the au•Jacent •tea u tb$ b1gb ,_. 
or the ab'spaoo t\lMW~ tbe au,_~D4eat waters~ A . 
olaa to aO'fel"et&tt rtghte 1n tbe. cont1nenC.1 ebelf 
cem otd-7 ozteu to tl$ 8tf.be4 att4 sGbaoU all4 ao\ 
to tbe supeJt~Ment waters ••• vhloh a:re an4 resin 
a part of tbe bqb stu,. 18 

At tbe GentYa contereno• on ibe taav ot the sa ill »Sh 
. tba &b0Ve-mentt.one4 article was adopte4 d As-tlole 3 ot tu 
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Convcen,lon on tllo Coat111ollta1 S.hel.t. 

fhns lt wUl tte seen th$.1 tn z.w fNeJ'I se..tea~ I.e 

appcllotl to el18ure fl'e(tdo:a of navlg-e.tlou lD 'tbe ooat1a.ental eheJ.t 

ar-ea. aat the physical l!:nttattons .llllpoea!l bJ tbe htla platfOJ'U 

coutructoa to» tbe eaploltat101 of tbe rasaurcea ot the aea .. bad 

an4 aubsloll tbef'eot oGDnot. be ulshe4 awr. Ar:tl<tle 6 of tbt 

Genova convont1oll of \be ContlMttta-i Sbe~f etatee, "the aplola­

tlon of tbe conttaeutal sbolf and 'the uplottatloQ. of tbe natua1 

JtoaOQroes mctet not result J.n any Uti~DIS&U&llfa lftterterenca w1tb 17 . ' ...... ' 
qavlgatlon •••.• • It folllhll that. allY latotteroDOe wltb fi~ . 

freetlom of nav1pt1ott Vhlcb Js- a neoass•r f.lOMGqQellOa of the 

process o-f· uplolttrag tbG m~G•a1 Walth of tbe oort,lnent&l lbolt 

and bonce 3uatltiable Ia va\14 tQ Jaw,, lftl.t1ug as tar ~1~ Bit 

1910 Sir Bersch Lautorpaobt a&l4t 

ro~: tbo undoubte4 poas lbllltr et lrttorter~ 
vlth aavleat_lon oa the blah seae u a r_esalt_ol 
lastallaUlcma_, eJ14 tbe ftGCe&slt7 to protect tbGm• 
cOMectod wltb the exp1oitat~OG of tb' reeot.U'o8tl ot 
the· aubSoU Is, essett1Ua11r1 of a l!mlW ·Cba.raet•• 
Uftlona alllllt41 · tbet _may ottim<J apltlet the 'bOOJF 
bit aot 'he vue o1t3eot ot the tNe4om ot tbe seaa. 
Imag1tlat1o.rt mar be tempte4 to coufsare alarmlalg 
v tetas of tba hU:h eeas ., .. ow404 vltlt _1nstallat10ftl 
lope41bg ~mvlc~atlon an4 ot ortp.plSilg ~$SU1atlou 
lnteaded to protec' tbose taatalt&tlona. l8 

Blt sibce then BlOb water hae flowed Qftter· the •lilae aD4 

tbo vistas con~uo4 bJ S.af.Aatloo bave now bao0t10 a reril.tV,,. 

SctC"J~We an4 teobno)bg.v t.ve madO l'ri.Pl4 ··sb'IAea. n wa8 repOried. 

· tbat ·111 l9G4 tn the wate.rs ot "be Gall ot Ho:xlcot ott tbe .coa~t 

ot the Un1tect States, theN ware 4,?83 tlaod oU mata1latl.ou• 

. I I_· 7. _flJ 1 . :~ lft P. _Ill 

~?,. tm DOC. It/Cord• 18/l..l&t empbaalS "a&te4. 

38. L&U\erpaobt, a, lat P• 403. 



. 18 
·of wb1~ta lt.O wre located ln. or near ablppias laue. WJ'·1'1M 

• 
1ft 19?1, uoltuaas Pr1edm.&n 4e«or1tJa4 the PO&ItlOG aa toltowJt 

fbe steatty bori.Sonta1 all4 vertlcal esleaalorJ. 
ot mtnllls o~•tt.ou1 v1tb multf.Jlkatlo. ~ or·. . 
t~ and tl.ontt.ns P~&tlorm~1 submarlba etatloni1 
malfttennue G·enlce at\tl 41vlift equlpaea,, tee48 · 
1lfte .. • 1 ott-a bore ator~1 att4 loadlDrl ta.cU.lt.lea 
wlU utcreu1ns1r curtan two or tbt moet v1W 
areas of the freedom ·of the eeaa • 5Vls&t1011 
tt.ll4 flebllls. so 

Be tur\bo:r ad4at 

to. the Gulf ot Mexloo, 0110· ot tbe moet olotelJ 
mthe4 otflbore are&at oU rt.gs be.ve b$00114 eo 
awaeron• that 1t bNl been ftGCMtuu.•J •o ,rov14• 
• talrJ.sft&e1 to'f sb1gpiftf• In spite ot the . safety 
preoautltmt • ..... b1l\tl s •.. SMt• &14 ~kers that 
Dl M lrltte.1:1e4 01 the bigl\ IGM atld 'bt 
ooattMntal shelf • ln aocor4&Dee vlth tlM Getttrf6. 
OolWentlons, wbtob purl)Ort to nlegQa1'4 tb . 
A'eo« .. om ot eblppifta &Uti •.·1ttdag, t._se •ad. ttloaal. 
froe4o11S w1U soou be oorweJttet\.: fhrl Pl'U.1 r lshta 
tJtto •aoon«arv lloeQ&es b1 tbe esos.l&t:loU of oskllrls 
o.perat!ou. 21 

tblt thobtb tbe GelitWa COftYen•s.on on Ccm\I.Mate.l Sbeit 

11 eloqUOJit OA tbe sm•tenatlon of 'be tra.ttltloual fttoo4om et 
navlga,loa, \bo IIJ.r4 t&ete ot pb1eloal1t.m1~tS.ou centtO• i1t 

lcncroa. M exp1or&t1ono aa4 tns.ta11at1ona multlpi.y,.· tbl .plout 

rerJPert.lon& of the conventl.ort$1 Mtl custOMr7 I.Pee40tJ ot 
navtaat:lon obvlotlslr b&c-oms ~oaslnslY ~ptf.-. wa are left 

vltb a question ot prlorltlua tbe ao-lulve cJ.alal ot t'­
ooaata1 State or the !Qelua:l\JG oleSUJe of ~- lft'h.rnatlomQ. 

eommua1t1 to respeot. of tteet!= ot ft&VS.ptlon •.. l'be -a.llStfe caa 
fJ 10 . I '111 ll , • . I i II ! llii 

194- n. rouath. ·"Ottabote Clalml 6bd Probleu t.o tbe lortb sea•, 
Aati-~&MII&J. .. at .. ll*•-•l.lltl.ltll• • (»GS), ,. t41. 

"· ;~:.Pl'll9~' Zla.ZilliUI-tt -~ (llw toRt 

a, Dl&A-· 

36 
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tJar«1r be .t.n dout.t. Ae llaff ttlrea47 heea JOirlted out, SQ the 

Galt ot Mexico vbere oll dtl111rle .bat x-aaohed a ib .. na.l\;r 111te17 

·to be to11oved soon 1tt otbel' areaa• 'he nlep.tlotl et abipp&Qa to 
88 •taw• l&llee hal already torce4 Davipttoa lftto a back ••'-

to au lll>t ln Lonls Hankla's vo~Aat, 

' 

Genel'l.\1. Pr 1no lpJ.es ot a flteetom of tbe Sea•• 
4o Mt ·4ecl4e totaJ's ooncrete l#s~••. eva 
tbo tradlttona:._ &llpl'GS01 ot tbG b'eed018 of 
r.vtsatton r.dabt boV to nw .,. vhlotA 'be 
aoo1etJ' 4eeaat ,..,. \fa ltbtr. sa 

/ A.aotw ~onat11a1rtt on tho fteedOm of Q&Vlpttoa wblelt ll 
I 

Su•tUl&ble 1G betas .tmposo4 bf the ooQOept ot P<t11utt.on.fl'• 

aoue~. Poll.u\tcm le ODAliGd b7 poniateD.t otle • cnct.e oUt 

fuel ollt beavg 4J.enet oU aD4 1u1Jrto&tlll3 o11 • a.pl.llms on tQtl 

eurtaee ot tb& seM aa a result ot P1JU8 of blg oll tenD~'• M4 

mottern •hips vJ.tb tbeSJt bl18e oU exbaueta. As po11Ute4. water• 

are a source ot hazard tc the eocJ.ogp etld env SrcQID&ct of th• 

ooaatal state, Oe11eve. convetlon eu !Qr.rttor,lal. Wattll"s all« 

COGtlgttous ZOAea of l9S8 save epeo!al ~s to tbG ooaatal 

ate.te to eafc#c.e the sans.w, regdtitlofta w1tbill the ccmt.1auou 

zoao vh1o::. tJovev•• oou14 not extftl14 bo,_t twelve rdlea tlfOJa 

the eoa.-.- ., .&a ••1 1el"S9 qaantltlu of PtfSS..tODt olll •• 

regularly 41sobarge4. lato the bl.gb aeae b7 tanun a1 a rctft1t; ot 

WWI j I II 1• ... t I. II 

112. D&t•t P• aa. 
~. Louts.·. · lienk.lnt ... 141 (Ml•t••a.rJIUftl ~IIIAIUIIt · tsBA Mo.noaraitb · ao. 1 . · . . * · · · · · · ·· · · · · · · · 

24. ut1c1e 24. ot the OOllVGtltlOD Oft the to~rlt01,tJa1 Sa 8t14 
. the contlP.oaa zone adopW at a.neva lil 198&• Ul noo. 
WC:et. 13.4.a. 



tho ·wa$btna ot •tteu tatlkB eA4 the d.taposal. ot tut.r t.twt 
watel', atl4 as ~-· o1la •• eapat4e ot be1ng carried ci)OSU..,. 

able dlstallceJ by curronte1 winds and euH'ac.e e1tt:, 8D4 •r 

· bulltl up lrtto 4epos1ta on the ata-8bore, tne Med to• ooncel'tn 

action to coovol p01l\tC10ll on the bl.efl. s.a baa -.n telt. on 

1B MaJ 391lt· tbe In'toftattonal convention to# 'be PreventJ.ol of 

Po1lat1oo of tllfJ sea br o11 vas el~-" ln L-on40D• aa« c.- tato ~ ~ ~ 

to10e on 93 Jt4.J W88, Xt batmet tibe 4lscbarse of oll ·bJ thea 

~" 1n o•ta1n -obl.b1te4 aot~ea Mf!l requtred o.. ebtpa to 

4l:seharae as tu a•1 as poaslble from le.lld. t' alao, __, 

otbe tblqs, requ1ze4 tbe ftas Statt to see 'o lt t._t the ablpa 

1st •o· fltted aa . to prevent ttt• escepG ·ot oU .lnw bUsea tbe 

oontenta of vhlob are 4lscbal'ge4 lnto 'he sea wl.tbout •las 
psae4 tbr-ousb aft o111 uater separator. 

1'he Iatohattonal Law aommleslon, vbtch was alSo seUSel 

ot tbe problot~t,, stata4t 

wate poll_ Qt1on bf o1.1 rab(ts sertou1 ~oblema •. 
••• AJ.mott all -.rlti.Jne Sta\es bave 1a14 4oVIl 
remalatlona ·to Pf'GVeft' ~- . poUQtS.on o.f tbe!Jt 
1Gtomal w.tel's aftd tbalr ten-1torta1 sea br 
oUa dlacl'Jargett t.• &blps. aa' tbeSe speoli\1 
tregulattons ar.e cl.ny laa&tq't&te,. Petrolea 
products 4 tee htll'ge4 ·on tho bllb seas mat w . 
wabect touar4e tbe coaats bJ OlU'rents ab4 .vkl4t. 
All _sta·'a etaou14 tberotore enact .. egulatlOftl, · 
to· be observed, . even on tbe bigb seas by shJ.p 
sa111ng under 1belr flags••••· IS 

/ 

Arttelea 24 aa4 as ot tbe OGGVa convention OJl tbct 

High Seas deal w1tb po11Gt1en cau~M« b7 the auo..-se of oll 

11 ·av·IPiiMJ.IUO'• 

as. see \ibltemaa, a,. lO, '• 69S. 

26• ::eJ~BRd,~-~Sba,ltltBJa•&aaiLIAJ,MUibll9Jb D• lBt. 
. I ''< f>• " 



and 4uraplng of ractlo GOtlM wute. Art.to.le 94 ••atat 
nve~r state eb&ll 41-aw tlP I'OfJ\\1&,1ou to pflt'IQD' 
p011Qt.te of tbci aeas bJ the 41acbarse ot oU 
.f):om. sb1ps or p1pel.itlea or resul,lft« fra 'be 
esp1oltat1on aa4 exploration ot tile aea•'be4 all4 
lta suv.ao11, taklQa acooun' of exls'J.r&g treaty 
provislontt on the eub~eo•• 8'1 

Ift 1962 e.Dd .J969 80:JO a.mendmell1» to tho 1964 OODV4D,tlob 

to• h'tventlon of Po11ut10D ot the Sea bf 011 ware adopt&e~. It\ 

WcWetaber· .1969, a conference convened by •o 84opted two a laDS.. 
. . II 

tloant conven~lons, ·oae dnliDfl wttb '" r-S.sbt ot coaatal _state• 
to to.ke ltleBSGres aaat.net to.retgn, vueola ~ tbg ntab. eeu vbd. 

sucb vessels are 1o tamtaeat <tatteer ot ce.ue.f.nl poUaation 4amase 

tollowlng a me.rtttae octualt7, GG4 tbG other SmptJslftg avtot 

clv11 11abl11t7 :gon the ~:r ot· a ve•eel ~espout.ttle tott 
PC'Illlit ton <lamaao. 

aoweve~, tbese eonventt.ona were tourd to be inadequate 

to protect the tnteesta ot tbe <u>as~l States bteGQO• tegu1at017 

powers wt'e vestet oD1Y sa tbe tlee sa1e, file oonotnl seete •• . . . 
PDwrless · to stop too· passage of a. &bl.p llGU lts coast e'Yeft &t lt 

414 not comp1Jv1tb the a;ecltlcn~lona laid Clown tn tbe varlou 

conventt.onn. ttol"eover, &onlO'tlmos the ver; passage of o bt., oU 

tMk_. constttute# a bt\.,..4 te· tbe •oa:eta1 ste'te .• , ia \bt 

eveot ot e marJ.t)lse casu1tr tis$ .~~ln,lOI'l on.uaed -~ '' woUld 

be sustafm4 onlY bY the eoaatal State, i'he ZiUU.GDDIIIl 

dlauter of 1967 wblcb p0Uu,te« tbo eoaeta ot ~1ta1n ea4 FraDc• 

m ·_ b If "MFJP\If_k .. f. )!i_,p 1_ t;t_ 

UB *• A/Coat. lB/L-.&8~ 

see n.a. Heuman,- "Oil and frou'ble4 wateret tbe Xoternatloo.al 
control ot ~tar.1~bm PoUu.tlou" • lEft! ,at, iW'''• Ld Ml 
MWIIIllSit vol. e (197Q.?l), Ph . . . . . 



le an Uluetrat1on ot the potnt. fhe o11•te.tdte-r awuck agat.D•t 

the S1eJ.11an rocks aD4 e·pllle4 tbollaar.t41 ot sallona ot oil blto 
•••• • 

the eea wblob vee waabect to the a bores ot Dr ltatn all4 Praactt 

In ordeJt to z:ema47 the atttatlon 1n AprU 19'A.lt the 

oovornmen' of Callada tats-o«uco4 t.n the Cana.dlab Routo of Coaont 
30 

the Arettc waters rollu•£• Preveotton su1· wblcb WI later~ 

puaet to Augue' U?Q, ~- 19&14lat1on asael'-. C$na4iall · 

~~t.sdlctlon t07J the purpoece ot POllut~o prevent.lOQ 1a all 

lJI\tws un to 100 nauiflcal m11es fltoa Pery polllt of Ca.I.Ul41atl. 
v 81 

1en4 abOVe ·the atxtletb pa:re11e1 of north la'tltwte.. !be Act 

empners tbe a.ctt,lve to FH01be reguktlotlS teletlDs to 
nav.t.pillon 1n "Arotlo tle,wa•· tor the l)l.Wposs of preven'lq 
POllu·tlob, 

'llte ltriaa4late attmulus tor tbe .Ca.nacll&n 1eg1Dla'loa _. 

the htstorlo voraco of 'be us TantcV .1•1• ~+abQIAII tn tbe &QUal' 

•• ·~· . I _ i l "J 8. I 



ot 1969 through the ve/ters nn4 lee ot 'he Northwest P&saap, 

Ml'th of the Caaatlan aln~t. tbe vow,ge vas 4ulgae4 u 
demOllttrate the t.eaa1b11ltJ of uttlbl.q loe·bteeJdas supe.. 

te.Gke•• on tbla route f'O• tbe wge.ecele tltaftSPOrtatltm of · · aa 
oU trom the deve1oplng o1J,.f1o14e of A.lukat · 

The eaactmen• of the a'bove lestsJ.ott.on bas s-atie4 the 

queatlon whether tbtt uaUatual as&utton by eaftada ot S.ta 

pawer to resal&te navtptlon on what 1G 1n41s-patobl¥ hJ.gb sou 

1a vnlttt under 1nteru,t1onallav., It Sa pertinent to polll' oat 

here that the Aot l.a bale4 •on the tbectr7 of aaaa4a• s .r laht to 
. I 

exGrolee 3Vh4lr:tlOG to• poUtltton\ e011tzool pJlrpo.eea on the 

bl«b aeaa conttsuoue 'Cot bat UIIWI ot Catta4a• 1 ter~1tot"1a1 . . . .. 

-.tea, rather tban on the tl1eolf7 tbat tbe watel.'s emWaoecl irJ 

•be logla1at1on are t&rrltott~l •~ lA~ waters su~eot to 
aa 

C&Da4taa sovoretgntl".. · 

tbe Unt;te4 states wblob was. 41Hotl¥ afteott4 by tba 

lOSI.alatJ.on, oballonao4 tttJ w·aJ.t«1\Y• !be us Depa.rttlfmt ot 
state, in 1CJ formal pro'-' not• handed to the caaatU.aQ 

AmbasSadOJ' etate41 &Ill£ aJ.·,.., 
Inte~na'llOD$1 law prov 14e8 no baSis tor thele. 
a;rroposo4 un11aifta1_ exteu1olt8 of jurle41ctlon 
oa the: bJ.gb seas, .ana 'h' u.s. can neltbel* accept 
1101' aoqu.teace 1ft the osee:rtlODS of sucb .1Uledlc• 
tloD•••• 

we aro concerned tb&t tb1s actlon b.V Ca~ 
1f not oppoeo4 b7 u, would be taken as o preoe4emt 
tn t>tbel' paru of the worl4 tor otbelt ua11ateft.Ll 

.. 1 I 1.~.$ .!111 I f i}fll 

32• R.n. Btl481'1 •cane41an Ai-ottc wa-tue Po11ut1on Preventto~t 
Acta flew stroeaea on _the Lav of . the Sea", H&lbU.D. La 
iAXBit Vol •. 69 (19?0.71) .• PPt 1-M• 

aa. .au., P• 13• 



lnfrlngemente Of the fltaedom of the 8ea8t••• 
Mercbaat ablppllttJ 11111114 be restrloto4 atl4. aaval 
mobt1ltJ. voul4 IJe ae.-loMlr ~eopard11e4• the 
poten,t.al tor serloua 1flWnat1ona1 dl•pute e.t~4 
conntct ts otwloQI,. 84 

fbe. wolmese ill the lep.1 posl,lcm ot c~ \\114• 

tradltt.onal. latel'bat.J.oalle.w can be su,mi.H4 t•• the tac'l that 

vhen us ottes-84 to lltlpte tbe issue bofon the Ifttel'natloraa1 . $& 
oou.r• of Just;t.oe, Caft64le.a ocweramont 4JA not accept: lt. 

It llt\J' 'be WplJ tl'U that trailltlonal owstOBill'y 

t.a.teroat1ona1 law does ao' eavi.$Bie any 1im.ltatlon on the 

tne4om of aavtgatlcm on the blgb seas .tot- pollution control 1>7 
the 11ttoml State. BUt taw camtot •e.S.n atatle,, "Lav alwa11 

ctovelops • aa4 lt Ol:lSt a-ve~ • acot>r'41ag to tbtt r&h48 ,of tbt 

soo tetr to wbt.ob 1~ applle.-~ AS Alan, aeea1e1 •e..-tea, the 

ctocvlrtO ot tho trfttlom of tbt eas 18 a Nnctlonal 4ootr1ne1 

and lt Is not approprle.te to _.a1lse .aboUt lt at it lt w&1'4t 
8? . 

the "eleventh oommanameat:•. lbe 3'Utltloatl.on ot the Ceraa41an 

actloll 1191 ln tbe speo1e.1 ecologlo&1 condltlObS of lte north. 

wet regloo, fm dangert vh1eh .atUJ.aatloa of the Bortb-_.t 

Pasaage pose 'to thts Ufd-<ttte envlrortment. are PM'tlcularly acute,. 

"Fe one tblttg1 tbe baaar48 ot Ardlo Qa'fiptton aautantlaUJ' 

34. Depa.l:tiefit of State Press Beleale •• 12~ 18 AprU 19'70,, 
68 qqote4 ln II¥ 1%tlls I&JataJ 16 Apr! 11. l91D• 

3S• Neuman, n. as, P• 366., 

ae. a.P .. Anatt41 ••tnanftl' of tbe h'ee4om ot the seas 
DOChmon, ·. vol. •• 110. a. 

. P• 

. 37.,. J •' A leA. Deel101t 8 Cont1ietlatJ Approaches to the Control 
an4 Bx,p1o1tatlou ot the OceaM .. , ltllltllmsg tf 'bra 
tM,ltil. tillS¥ .Ill? IISCDISJRJ.W.liiiiJ Apr · . • 1 t.fay 
.... · P• • 



laoreeae the J.*bk of mar1ttae acc14ea'C8. Moreover tbe peoult.ar 
~ ·' .. ~· 

eoolour of 1ioo uct.lo rog!on • aa omr ~- ltt ublob 1lte 
I 

eslatt~ only precar lousl)' • couplo4 tt1th the slow rate of 
. I 

bV«Poaarbort 4eoompostt1on la a ftis14 climate and the 

dltftoul'' of atepe11ktg on. to An,lc areaa1 mkht caue &bJ' 

major o11 epU1 to bave 41Saetrws and h-feversible acologlo&~. 
. 1111 . 

eODSeqtaellCel• • Parbapa ttd.s osplalu the general •he• of 

newpaper comment on the us.caaacsa controversr ora tbte potat. 

fbt OVefwheblag vlew WI •tbat the us -.. beins •J.esa11Stto• 

aa4 ••• Canada wa~ JutltleA 111 actlq to pliotect la traaU. 
81 

aa4 unique An•t.o e~ll'era•utu• M ~ ro.r~1 
Atl>lle oplnloo thus rofteoW tbe appeal ot 
ecolou M4 Cbe plc_,o preseate4 we that ot 
tl» fla.UltJ oE aa,GN, stralntag .agataa,. ,._ 
I'WltF cbalnl of Gtebai.C l'Ulea of the &ea. ~be 
unJ.tect States,, .it appaare41 wa1 be1ag &tod8J 
D.M • ea-bllSmaeAt' vbUe. caDada WB~ aottas 
wltb couraae &84 torea.tabt. 40 

the Catladld oover~nt baae4 tho Jutlttcatlon ot 1ta 

ae'loA •em ·the over,.r141ftl ~lgbt of se1t.ctet•nn ot coastal 

G'-toa to protect tbemSelvoa egaltlet gro:vo threats to tbell' . ·.u 
ec.v tr-or.tmeats* • · 

ce.ne.da also Mserte4 that it& uallatere.l ao•ton we a 

POSltlve elemeat ln the tovelopme.nt of !Qtel'Datlonal 1aw 

tnr~aagb the evolution of Gtete practt.oe 111 ~ltcb&l Sharp• the 

1111 .. I Will Ut' I 
1

: .. nr 

aa .. · :as.1w, b,· sa, p.· s. 
3941" Heuman,. ft* a&t Pt 8S8a 

e. 11114· 
4J..' GC~l' ot C&l1d:faa Note lfe.Dde4 to ibe US OOVeJ'DIIOftt Oil 

16 Apl'11 1910. ;g.t .• ,Q( k'Wfl Jlllaltl 6087 
(Append~) t .1:7 Aprti-, · PP• ~ .. 9. 



thon Socretary ot State of C~t ate.te&b · •tbe bUl we btRe 

1ntro<.\uce4 sbo\a1t llG regar4e4 6fl a ate.pp1nt ttoae toward.a ta 
elaboration ot the 1nternatlona1J.ep1 ot4G whl<th wn1 ~es.en• . ' 

and protect tblt plaMl'*t . 1te alao c1allae4t "!be Law ltl 

undeveloped on thta cau:;tt·ont bUt lt that it tbe eaa·a, we 
propo•e to tteveJ.op lttt, lt u relev$11' to polftt oa1$ heH ttat 

1n the Momorattawa prepare4 bJ the Ul seoretarac, Oldel •ete 
to 'the rtw1491' slgtd.tlearaae" ot the ttuUt.tefal aot0 ld14 · 

4escw1'be4 tt GIJ •ee ot tbe ~ b7 vh1cb lnteaatlon&l cust011 
~ . 

ls 101'11194*. 

It ray be oonclu4e4 'hat ellloo the Caa.a4lan 1egtalatlon 

can emt.non~11 st&D4 the ci'UOSal '"' of roaeonablonet~, tile 

llm1ta.t10D lmpOae4 ttl' 11 on the tread• of nav~atlon Is amplJ 

~astltla.ble• att4 bef1oet Vallet., 

LJIUiaU. .4U• lo Ala119 114 lilllal£ .bll 
· AnotbeP o.cmetralllt wblob 1ft &ought to b$ imposed. oQ the 

lroedom ot rmv lge.tlon IS tht a·tofde an.tt macleu te$ta wbloh ar• 

oonA®ted. on ~ge1r ualnha'blted • aparMly .popu1ate4 ltlande 

ln mtaoce&Dfh,. fbol:lgb the almato M4 nuoleu' ctevloee Gl'e 

d.etone.te4 on loa4 vblob £8 ~nau ,.,. eoverelltltJ of • J&rtlouJ.ar 

Si;ate, the eftecte ot d.etoutlon e.re felt 1t\ a ~P eurouD4Sill 

arE~&S of tbe oceatt. Tbts a4Versel, affMCS •• s.aa•J.oa and 

tlahlft8 1n tbe .a43aoertt ~ten of tbe blah aeatt .ana 11\trlnge• 

4 ll it I I I . i Q 3J. . Jl. · 



~ tnettom ot thB bif!b aeae. the baaio lesal proltl•, at 

told by MCDotlSal aad. SoblOlt 18 wbetbd 'he Stattta CODdUCtlftg 

tbeS• tests are weuthor!So4 'bJ relevant world preaort.ptiorl tso 

ocmtlbllO msaat'lre vtdAb th~r teem oaet'lntial to tbob 4eteue or 

who.tber euob ~\tH& ••' bG oon4eJillle4 aa 111llavtul ••• 1brougb 
4& 

®1'lve.t1ona frot:t the custOIQF.\r'f latern.atloftf.\1 law ot the ••• • · 
' 

the UA1te4 States ot Am-tee vas the ts..et to actvile the 

~lAos-a ln l.M6· ot 'be antto1pate4 daaae b sblpa oppt'oaobJ.aa 

~ Blld.nt atoU vbere the tosw vue 1ft propess. Aft ar-. ot 

oppro~ltna~~ JS01000 lqu&re tdles sv~ouft4lftg tbe atoll wea • • 

dec~e4 uuafe• Alter that, it cumtimlGA 'o dfJClare waf'DSill 

eroae not'tir lta teat eltes at BnS.watak. Itt all, lt establlebe4 
I 

w11 0'0'81" 400 such -eu. ltl 19841 4,0001000 acaU&J,te mUea ot 
blgb aoas wre c1Mecl fOJc o.avfrlat.lon Glltl tlsblbg for a perlo4 

47 
ot ttttv-seveo ars. In 1987;, ttl$· un1te4 nncaom ttecle.retl • 

larue •• 8\UTOUtdlftg Obrs.&._. tslaa4s In tba Pae 1tt.c., closet 

to navqatlon on acootallt of the HJCoCJeb Bomb test wblob 1t 
• • 

proposo4 'o ccmttuct tbere. It u ao' ktlotm U the ussa o1oae4 

,be, blgb aeu on accoutt' of atomic or nuclear test•• •• lt 414 

•• tor ttii.Gtlle 8114 s-oeut testa. on 1 JanWll"J' J960., lt del1gnate4 

M &ret\ of appHXiaatel11tOOO mllee GNJt of ~be Mal'ttba11 IsluU 

46., t~nouaa.1 e.a4 scble1t a. u, P• •• 

4&, DIA•t P• "'• 

•• DIG• 
48, Capt. I.a. Brook, "Lesa11tr of warning Areae at Vae4 

bf tbG. ·. Ull•4 State•" . .LW A'OPnllt DeOettlber 1968. • 
l&ll~l 1961, PP• Gh~ · . , 



• • 1n tbe -Paclflo for 1'ocket an4 mlssl1ea teau. SIAce 19661 

i'Taaoe bas beef1 oonauct1tls a'o!dc and ntlelear '•s• 1G M.\U'Un6 

Atoll iD the Pac1fktt tbe~eb.r ren4ettifttt a larue ,..., ot \bt. 
60 

blsb eeae UU6te tw l'la11igatloa. Aa tbo test;a ere atlU 

conttnulftg AUstralia ao4 JfevaeaJaQd. took the rattp: ·be,_. tbe 

International oovt of luttoe e.rt4 lts ~datmen' 18 avaltdt 

the legal ~Qstltlee.tl.Oft ff# tbe•e tee'a bal malnlJ COtM 

t\'OUt the USA. MoDQttpl e.nd Soblel pg' feha1'4 o ttrODI defanoe 

ot · th®o teste. the sin argument; a4Veaoo4 1G favour ot tbe 
legellty ot te~rts Sa tba' ot se1t•defensa amt ol1ltai'-J preperfld­

ness. fbo l'llab eeu baYe al.wars beQil used tu r.aaval exerou• 
and manoeuvres, an4 hatlag of atoalo all« nuolear 4crf1oee bi 

regar4el (d an u-.t;oa of the 881$ prac•"-• M -~pl all4 

Scbl.Ql Gtatea 

It Is eutbor._,ltat19_e c_-omat_· ·as.t.v· prqorlptlOG_.1-. et 
w11 aa antlateral ·o~akl *' everr sovere BD 
state must ba••• ta the vorde ot &11bQ Boot, 
tttll& rtgb$,. •• to. ~otect ltttlt b7 · J)1-evettt118 a 
ccnctltlon of atlaue 1n wblch '' ttlll be too 
la'e to prot:oct lbalP• s.tnce u baa been note41: .,he worl4 contllUta1t7 baa ao oea'ba11y orsarataed 
~11o_._e toroet self•bolp 1G otteo_· the o_nl_ 1 ratl_ona1 
ilwnatlve ror ma.l.ftte.ltdag ~>Ubllo oMfWt lfbetbeJt 
tbe threat to that o•daf 11 poae« bf 1n41Vl4uaSa responsive 
to .the .authottt.tv of_ ao __ · st&te1 . o_.~ b.y tbe_. - lnaV\19 

.MfttalltlGs of e'ta.,es ,._.,tlvea. a 
Sllallerly1, Fmaklln rem.rke4t 

J .. Pl11tlt L1 n .. n._ u . 1 



WbUe •• oJaJa of a state to ... a ·4uqnaW 
aNa ot tbe b-leb •eat 18 ,..,.. . ._,l.DI II 
.nlattt•17 fteertt e.ra4 uapec.ttmtea tor •• · 
oltflola ~D that aol.eiace 8114. **loa' 414 
aot ONate ·nob· .,.,.,_. tmtl1 ll48, tbb DW 
...,.,., •• ot -.. f:ISgh ._. II. a naao--. 
one. It 1.1 reuoaable baoa111e '' II • aecuea17 
nqulalte ol ••1t-«et•-.••• cen.lftl.r tb1t 
o~scttv• ot dotelld- .u tile valu&a ot • "-
,.14 notet1 II atJ . Jmportaat •~ .- lllc1eel 
lno1U4ell,: ttJG WaitltJoilal ueea .,,,. the btcb •• 
for •v~Satkm1 tklbla&t oa'ltle-lari.lll ••• Ia 
Detfttlll& tbG o.lcta\We ot • ._ ot the Pe.clf&o ~ Ill 

laltlaf1 291ft ee "-'• lWitilb PriM ·MJaltter Benl4 MMmlllea 

atatel a tilt arrt.tltb Boule ot COIIliDIIIt 

W 4c>. 110t eoni~&w. lhat wt art comnd.tt1aa • .. 
tftaob of latft,.tloftal lMJ . all4t e.t X aa11 . !J1e 
~~ Wle of u area auJA• tel'lto1'au 
._. tO• gullnettJ all<l tiomlJI.M wactSc• -.: 
MV- bfle OONltAfhCI a VJ.«))atJ.Oa Of a. 
~~1PJ.e_ o. t -. .. ~ ot navl&atloa Oil tb9 
ld8b ...... 

. a. l'Mbeb Oo'fe .. at bal also detude4 J.ta tuu at 

811Ml'W 101' ill •eoul'1ty flltereets tdl4 l'lf~H~Ital7 to 4e'Mloft 
' . ' ". '· , 

• 1at.,.,.at tBtOhar 4tu-.t ,. ... , 

Nftti41DC tb• atomte tea·ta ll&fMIII the .fhe4oll ot the 

taaVISatie afl4 fbblGit it 18 arguO that lot h tHe4oa. ot tbe 

'-leh ,_. J.e ae at»oJa.w • lt ta _ _., •• to b.e 1t7 W.. opponent~ 

or -... teat., 11 av ·~bll" • ••*' vbr •• ... _. 

•' • ,,_, to lltlO""- TlfGapcm tuta oondaOtd 1a the Jatenttl 

ot euvt•al ot taM ••t1 at Uter an tor aavlsat.l.oD 8D.4 

•• .Piaaklklt ..... •• .,. liJ.., 
•• , ,. qtaotel Ia, &:rook, .... ,._. ,. 71. 

a. o•-.to, a. ao. ,. IBt 



6& 
tlsb!Dg• It 1a wll•km.Ml that tredom ot tbe ._. •1 be 

mvoke4 ~ .Sut1f7 uset ot the fJe&a other tbaa aav lgatl.oa M4 
. ' 

tlab1Dgt atl4 tbe.t aftl &D4 all uses may l.lmtt the frea4om of 
til 

other nee••• · 

A.ootbel' arawaeat adti$11084 1fJ tba' tbe oteni to wbkb · 

· tbe bomb tests have ae~ll .ta'te•torQC! wl'tb t1onmm'OIOI. 

oavlp.tloll, ln Clp1to· of t:ho slae of tbe area attocte4, 11 

vlrtuallJ bll. No coratnerclal marlttr4e tcute Cl'OSIH aDJ pa:rrt 
of tbe varnlas a011Ga vbSoh ~lave bGen eatab1Sabe4. t-he argume.ntl 

1ft ta,our ot the 1eg&11ty of· 1ba atomic teats are s~ up 

below lh the vords ot MoDO\IPl aact Sobleit 

!bet factor• moat releVant. tor appre.Uus tbe 
Vn1te4 States clo!fn •• that lt h ror a P\U*'poae 
mttcb hono:o4 1n W01'l4 grescrlptlon, that it . 
useru ttte leaet poealble decree of •*tuwttr 
nee. es&arJ'.. to tbt aoble'femeftt ot lte. porpon1 
tbl\.t 1' u llm1to4 botb 1a area ea4 1ft dl.trat1oa 
to 'be mlJd . .am <hlftSI.t'tebt w1tb 1b purpete, tbat 
the area vhlob l' atfeow ts ot reJ.at1ve1r fl&lbt 
J.rnpotttaaoe to lrlternatlonal ~ad• ahd ttshlftg,. 
anc.t tbat lt it aasorW 1ft a cootex\ ot ~S..o 
vhlcb sites it•. purpote .. ·or. par·" .. amo.· unt SmpDrtarlect 
to all vho value a tree woru sooa..tJ. 

Tbo ol&lm of •• ua1W sta•a u t.a tt.tbate.noe 
a cla!JD 'Co Pt't~tPRl'G tt11 self•4ttence. 61 

Mo»eover, o.a »tllllf oean, ebalnaaa ot the \lolted state• 
nalegatJ.on at the 1968 CCDNenoe oa the Lav of tbe sea, ata'-4 

tn h1s teettmony betoa us Setlate co•lt.tee ott Foreign Bektloaat 

there vu nothlftg 1ft the 19• oorwentlons about problblttaa tt» 

I. UJ. u· b .I J •. J · ,.· 1 .• 

u. Mol)OUgal aa4 Sob1e1, n~ '1; p~ eM. 
&G~ Goo MoutODt lba QIJlllatDSI& ,Gbll' (Nijhof'f', the Hague, 1952), 

PP• lS&-7. , 

67. McDoUgal an4 SC.b1el1 tb u, P• au. 



0 

actentltlc dtWloes. 

Hf.)'Wiavet', the a.bovo arsamoots to prove tbe noa.onableHas 

of the l!mlta.tton tm the ~- ofMvigattoa 4o aot c&ri'J 
' 

oonv1ct1oa MJOOd &mbt, AI tao Cbeltl re.rke4t 

rht.e tu.a. lftsl.e~-.ce on e~;s.q ou• nuclee:r 
testa 1a tbo Pac1tle) not on1v ee•lowllY 
v lo·lates the UN cwtet, 11Ut otwtoJ.y ut\ctelt'• 
rsiMa the unl\tePsallr acknovle4go4 P!"l.nelplet 
ot utonatloaal law eoacerntllg tree4oll ot 
aavlgat1on oa the btgh sea.a. t&e bigb seaa 
«o. no' beloDtt. ·. to allY oouatrr ••.·· . ao 40\1···. at17 
tu tbe. right, to OOOllPY part of th$; bigb . 

""'• &J 
lmart\1al r~solta alto arsuea, 

P.reettom ot tbe aeas. le aa. abeolltte t.reedoa 
to UG the seu aaept. to· the ateot that 
f.l&tcnmat1ofta1 cu.et:oa an4 treatlea bave 
1Ddltlo4 lt 1a or4v to aeet tho n~a4e ot 
a oontlctua~b.· .· •sslle.'' M4 . .-a 4JQalllo 
lntes-nactona1 oommt~rtlt,. . • 

After afttmlos tbat ti'JG Of41 4orosatllms· pe•ml'W fl'O'a 

tbte absolllte pt'itlclplo are .eJ.thoP the seae•al PGilo~J pow•• to 
matbta1D orct• oa the high seas w speotal po11oa pown o»eatatl 

bJ apoclol Veatlea1 bt deolANit 

&o • ge .. nol'al ·poliO .. • powslf' oaa.. b& touo.· a to 
JuatJ.tr ln\tllll off frOUt marltbte od ·as.. .. 
tratt.to ot otbi• natlou ~edt .of tboUSe.nclf 
ot lqQafG mUM ot OHf' aea 8114 aS. ·~• 
tncla4lnl w.tera tontllg •a uetUl rout. ot 
lfttuttatloDal taar1._1M tl'attltw 60 

s. M&rgo1la1 •tbe ~ Bodl a,rlMr!u 8114 
-~.· •.. ·tlOMl LaY', a&i.LII-~ voa. 64 (191&)• 
Pt ~~ 

,ay, 



AS to tbe ~watltleat1ort of •~eaeeablcmesa• \);o.ue of 

selt-«etenoe ad a1ltta1'7 pepare4fteat, the boUownest of the· 

•~Ument baoomea appe.reftt vlten the ease ot fNilcb llllClev testa 

l8 exaaAM4. <tt lt wa 1epll.y ~elMo tor tbe USA to · 
coadttot tbe tasu la ordeJi to eohleve balaaoa .ot PO_. o• •atbd 

"balaftce ot te...,., vltb ''- ussa. ttJel!e s. no 'uatUt.oetloa 

tor daftrltt!. the POSsossJ.oa ot a aatloaal auol..., ••••••· to 
11 

wev •••• at t.t tbU Is acoep'-4 aat lf •• natioa tat . ' 

tltfJ risb' to tea' su ~. Qll01aar artGilal a the. Paolttc ocean1 

vou14 . there be a•• .. ,. • .,me of the B!•b s .. • left tow ~hetal Q ~- • ~. 

ueat 
:ta tact the u..-ai ot ae1f•4ete•e 1&, to Ue GJ.de1t• 

wor4a, ••otblftg tDO!'e tillaft All appllee.tlOQ 01 tbe on17 too taou.s 
. . 

the&7. ot • neoessitJ• wblob Is' the ••r betatlon ot ·aU IAWI• . . . . . . 

Mttoaal l4V"• 

tt ls eulml&tte4 tba' tile ltmltattoa • fl'oedoa ot 
•vt.satlon on ~onat or atte1_. t•ste oD the b1slt aeae It aot 
rwonable, 6114. beboe ROt #WJiJltlable~ 

tt-., txt ~ttaeat to potat OQt we , .. , 4atllta the 

1981 eoatenftte on tbe Lav ot 'l1t«l sea, tbe Soviet ,._,.._1 
wblob rea«t "St:atos ·BH bolm4 to re,_aift fltom tu•iftl nuclea&' 

fhotlgb tlte Naclea&- lor..Proltl.-at1H beat)'t 'belltlirll 
tNel.- weapons leta 1ft tbEl.Ataospl1tlt, .1ft outer:r 81*" 
Nld \Ulde, VAtU ,.,_ tlgnd at bc«m Of.f 8 A\lguat »63 , . . 
'Mtweh the USA or.t4 tbt ossa M4 a. -~ ot oouAtr&e• at.ao 
apJMJft414 their slthtuea to lt, sGn~e ot ,._ co.qn~S. 
Wblcb b.a•• .,, GJ.ind lt Gl't .Pralloe, ChlllD. u4 tftclla. 

ea. n•:A.atsot "• so, ,. •· 
ea.· Gl4tl•a ttemona~Wat llt It p .• 8. 



.. 
veapoml on tho· hlgb aeaat11·· · WM ovanhe1~· :re4eoW ttr tM 

cont•8ft0•• a&tea4 the Ild!aa .. ,roposal wblch we su,PIJOl'*-4 bJ' 
._ USA val puee4 by tbt c~e~ It ree4t 

aeaottrticlDg tbat . tkere. 16 . a e•tcu• eaa gen~lrla 
ap,...benllon .em the part ot 1llatl1 S1aw .._, 
cuolear esplosloba oonatitute u llltl'lrlgement 
ot tbe fl'e-- ot the ..... 

aec.,anlalftg that tbe ctlltstloa. ot ~tWleal' 
teata aad pro4UOtlttn Is ltlll ·u~~t• -nvJ.tw bJ tbe 
Getmh1 Aasomblt ul\tlet var loU resolutlobl on tbe 
ea't4eoc olld bf ,. Dlsar__.t ooomlalllont 8f14 u 
at preaeat am• cons-.t "'lev and 4Saou•f.an br 
tbe Got·erftJflents c~ae4. 

Dec Wee to rote'~' thle stte• to tile Gtlleral 
Aaee1Dblr ot u.u. to~ aPPl'OFk\to actloa.. 88 · 

M tbe CODtaiteaoe te.l1t4 to epee ur aDJtb!fts OD tbt 

l.o&Alltr of tbe \ests1 &114 1ft the o_.nce of U.f OotWe.ntiona1 

laW ion the polfttt w . .-v• to Ml baek ttpoft ouet011llt1V la'W. At 

w have alreadg •••• • these teste fall to ,.., the oJ>ltftloft 

ot "reasonable llrdtatlon• on tbe fttoo4oa ot ae:f1ptlon1 tbef 
oamtot liG JQ8t1fle4• lt 11 hol*S tba\ \tut lAWnatlonal CO\lft 

ot .rua\~e w111 glve an authorl•ts.•e p:ronouno..,..t- o tW 

au'bJeet ta the ceae• AUtfa1ta v·. rr.aoe1 an<t ••••l&Ad '• 
~· pea4J.nt betue ''• 

I .. • M I l r•r •. ali 

M. tm DOC. Jt/COilf.l3/C•P/£•30• 
ea. tm DOC. A/CODf•l4/.L•·•• 





FREEDOM OF NAVIGAriON IN fSRRl'lORIAL SIA. 

1. 
zt&tcQacaus gr Tgrz!JiAEW.. itA 

Even 68 the 4octr1ne ot the .. freedom ot nav .lgatlota on 

tba htgb seetJ came to be eccepted; the concept ot terr1tor1al 

sea also gn.inod acceptance ln. lttterne.tional lfillf• Althougb tbe 

practice ot appropriating large parts o.f tbe 111gb seas came to 

be abandoned by tbe s·ta.tes. tbey~ fCMllld 1' n:eoessarr to have 

~v1s41ctlon over some area ot the sea near tbetr sbores tot 

their protection and aeoQrt\:1• Xt would be unsafe and 

11Jlpraot1cable to perm1t the presence of f0h1gn vessels rlgbt 

near their shores. tt came to be generally reoogniaed that 

every coastal State rm.tst have a. rlgbt to e.xerc1se ~urlsdlctlon 

over some extont ot the ne1ghbour£Qg sea for ita ow protection. 

As Sllbu Root expla.1tte4• 

!be sea_ beC&IlGl. 1n general., a_s r_ ree lntel':• 
nationallY as t -was tU'lder th.& Roman La.v. 
Bitt the new pr1nelp1e ot t.r'ee4otnt vben 1t 
approached the· shore! J~et·wttb another 
prlnolple, the pr!t~c· ple ot protectlonJ not 
a res 1c1uum of tl'la old elala, }.)iQt; a ne" 
1n4epelldect balls and reason tor mod1t1cat1on, 
near the sbore ot the prtno1p1e _of tl'ee4om. 
the so11eretgn of the land washed b)' the a-. 
asserted a new r tght to pro tee' h1t sub.teou 

f )"(Ji_QuiM·uL 16(.".5;'1 

1, · Tbe teh "terrttorW waters-" tbougb DlOre preve.l•n' 18 
purposely .not be:b.g uaed. AI the International Lav 

· Conmd.ss1-on potnted ou-t, th1s term 1s often used to 
desol'lbe 'both laternal waters only and internal water• 
and terrltorlal sea combined, fbls m1gbt lead to 
oonfils ion. For the same reasoat._ the Lav of tbe Sea 
Oonterenoe he14 at Gene'fa 1n 1908 use4 the tettll 
•terrltorlal aea11 • so110 wr1ters.11ke Oppenhe!a t.ve 
used the ttl'Jl *'JGaX' ltl.me belt" · to connote the sau 14ea. 



an4 eltt.aens .a,ga1nst attack1 a.galfttt t.nvas1oll, 
aplnst lntetterence and 1n.,urf•••t. fhls 1a. tbe· 
bests aud the sole basiS on wblcb u establtabe4 
the tel'r1to»1a1 zone that ts recognised 1n lllter• 
national la-w ot toct.&y ,, ~·. 

&ven Grot1ua1 father of the doctrine of freedom ot tbe 

seas, admitted that a state ousht to acquire sove.-eigntF over 

parts r,t the sea ntn regard. to terr1torr, as and when tboee 

who saU on tbe coasts of a oountry ma7 be compel:led froza tbe . . 3 . 
l.aod, 3 ust as U they were on the lantl•. . Tbts l.dea vas glveb 

a oonorete sbs.pe bJ corneliUs Von· ~valtersboek, a Judge of the 

Sttpreme ColU"t ot Appeal of Bolland. Slnce the basis of a 

coastal Stat$'G clabl to a bel' of sea was the pr1nc1ple of 
' 

63 

pt"oteetton, lts extent liaS suppoie4 to be measured by the poveJt 
4 . 

of tbe 11ttora1 sovere.lga_ Bynkel'sboek declared, •rhe clom1u10l'l . 
of the land eruts vbePe the power of the aJnll terminate..-. 

fral'lsl&ttng the ldee. lttto pr&otlcal termst he stated that the 

t~itox-tal dominion ot the ste.to· extended as tar ae projGc,11ea 

could be flre4 from tbG shore. !h1$ vas the. or1g1n ot tb.e 

tam.ou ttcannon-ehotn rule. Flllton austlt1e4 the cannon-range 
' ' ·. 

by the picturesque sJJnUe, '"1t was tbe l'llle that tbe aea should. 

salute _the land and the range of guns dote~mlaed tbe llmlt 

a. HUgo Grot lust .QG JJmt illll M .. 'UIIJ d quot$4 Ill 
Jessup, n. e, p, e. · 

4. R.P, Attan4, tttf)1l'Bht17' of the Freedom-of•the Seaa 
Docf

19
t.nen, lll'SDIS&QM1 §$;4l.tlt vo1. 12, rto. 8 (l973)t '· . . 



8 
vttbl.h vblob the salJlto ougbi to be renderecl. Ae the ••se of 

the cannon .,.. supposed t• be one mari.D& ·teague t11 tbr'ee-mllel 

at tbat tJme,. the ltreat.lth ot tbe ,er .. ttorlal eee. catt~G to be . s 
genera11y.regar:de4 as three nautt.cal naJ.1es. 

Glv tns tbe ta'tonale t~ the acceptance ot ·tho concept 

ot a terrttoJtlal sea Co1ombo8 po1n~4 out tbatt (1) fbe aeotarttJ 

ot 'be State 4.-n4s that tt should ba"'e excl~slve possession ot 

1ts shores an4 that .lt sboU.ld be able t~ protect 1te approaobelt 

(2) tor the purpoae of turtherlq its commero.J;al, fiscal en4 

po11t1oa1 tnteresta, a State m.uat 'be a.b1e ·to supervise all sblpcs 

ents-1ng, leav 111ft or anchOl'lag ln its terrltort.al vatezttt an4 

(3) the GKclUslve explottattori atid. en3oJil18nt ot the prOdUc.t• ot 

&. fhomaa w.; Fulton, lbo .§avsst&D!z~AI SilO. itA (Lon4on, 1911) t P• 6'17• ·- . . . . c . . . • • . 

e. Xt •1 be polate4 out bere that tbough many bls mar.J.tlme 
Powers lUte USA an4 UK have a4bee4 to tbree-m11e llmJ.t 
ot the br-.4tb of the_ territor tal. sea, 1t is no~ acoepte4 
as a general rule of Iat•batlonal LA. The 1930 &.gu.e 
conference ti:).Ued to reaob agreem&Qt on a uniform l!mlt. 
Tbe International tav .oommlsS.10ft vhleh vas seS..ed or the 

problem ftota l9E'O to 1&16 cou14 onlr aote ln. t's commentarJ 
on the Articles prepared bf lt 1Q l.D56 tb&t lt was an 
n 1neontrover-t1l)J.e tac;t• tba' tber• wae no unlfotmltg as 
regards tbe ttrree-mlle llml.t of t•rltortal seat tba' 
tttbe extaston by a State ot lts territorial sea to a 
breadth between thret ana. twelve miles ._. aot c barac1=er• 

· lae4 b.r the Commlselon as a 'In-each of tQt;ernatlonal laVJ 
M4 that tl1nternat1oaa1 .lav dld not 3 uatlty_ an __ . . exteas!Ofa 
or territorlal sea. bey~bd twelve mlle•"• fbe poaltlon 
remalnect nn4ec14ed at the two UR Conferences oft the taw 
of the Sea held lit 1988 6ll4 .1960. 

Recently, there baa been a. elear trend towards 
· extension ;Of 'C~. 'br~fUltb ot terrl'tottlal eea. !be numbg 

ot States clalrntllg 12-ntlles t-.'rltorlal sea baa 1fterea8ed 
hom l3 1rl 1960 to 12 1n 19?3.. Another 16 States t.v·e 
f12ed the llm1ts of tbeir ne.ttooal --~ ur.t.ad1ot1on et anytbirlg 
from 18. to 200 mlles. HaW'fel"1 it ls tmportant to note 
that _there are at111 ·eG States, 1nolu41hg mo•t of tbe blg 
nartttme Powers who adhere to ~be tbr~lle formula. 



the sea wltb1n a state•s tentto:rla:l vaten, l.s neetssaPJ' tor the 

ql.etence and veltar·e of tbe people on .lts QoaBts! 

lltl£1. I 9( atS£&14bllall.lat IIU"IIW .·Ill 
,_ 

Art1-ele I ot the conveutton on the !f*rr1torla1 sea aa4 

the Oonttgu.oua zone ot 1918 1a71 4owt 

(l) !be sO"eretgntr ot the state exteQde, be101ld 
1ts 1aa4 terrltorr BD4 lts lntel'llal -wat••• 
to a bel' of sea a43acat to lts ccut1 
deser1he4 as the teJTttorlal sea. 

(2) fbe sovereignty 1s eaerclse4 SQb3eot to ttle 
provlalons ot these e.rtlcl.es alltl to other rulu 
of 1nterut1onal laW. 

BY cus.tomary as well aa· con11ent!.ona1 lnternattonal lt:nft 

the s·tate enJoys ancl exero1Ses the same kllld of sovereign rJ.ghte . ' 

tn tbe terrltorlal ee• as 1t doea wltb·tn 1ts lan4 tet'r!tor,-• 
. 8 ' 

,_.Sar11er, some wrttel's denJ.ed the sovereign 3ur1fdlet:lon ot ibe 

coa•tal ata'te 1ft 1ts terr1tor1al sea all4 eonoede4 to tt on11 

cell'taln lhntted powers ot control and 3 urlsd.J.otlon in the 

interest of the satety of th~ cout. However, e. prePQndef&ft' 

.majorlty ot vr1ters ba~e oont~ to re.gard 1t now as part of tbe 

territory of the State SAd beace sub~ect t,o its sovereignty,. 

~be pra.cttce of the States also a~ees wltb th1s vtew, !hua, 

·in tbe Air Nav lge.tion Convention ot 1919, tbe contraotirlg · 

part1ee det!ned State terr1tory 8$ including, JJlitt Mklt the 
' 

'ten 1tortal waters e.d3a.cent tb&reto. Para 1 of Article I ot 

'be cottvention on tho Ter:r1torla1 see and cont1guoue zcme, 

7• C .• John ColomboS, ~-~~&S!QAJ.,Lu QC tbt.§U 
(London, 1959) , e4n. , p, · 

s. s_ee L. oppenheiln, Ir&tif~;~oral I,J.~, Vol. I (ett. a. 
Lau.terpaehtl (London, ~>, edn. s, I"-• 487, ~ootnate a. 



• 

quote4 above, leaves no room for 4o\lbt 1ft this r$$pect. 

Hovaver t as Para 2 ot tbe .above quoted Artlcle 4eclareas 
. 

the soveretgn ~lgbta ot tbe State 1n lts terrttorlal aea are ut. 

unllmltea. 1'bey are to be exerc1se4 ln conformity w11ib th• 

p:rov laions ot 1rtternat1obal law end tbe ll.mltat:tons imposed 

by tbe Convention. The tnOSt lmportant 1Jmltat1on on the 

soverelgntJ of the State 1l1 the rlgbt of lnnooent passage 

._hrougb territorial sea g~anteed to all the othe:r .stattte by 

Art1o1e 14 ot the Coavcmtton • 

. IDDRSSDS · e&iaU. 
FreeciODa ot navlgat1on on t.be btgb aeas woul4 1ooee 

sttUcb ot lts utility l.f the ltttoral State can 't:le.n the passage 

ot sh:lps tbX"ou:gb its terr.ltca'lal sea. fbe 1nolttslve 1nterel:t 

ot tbe wort«. community 1n .i\-eedom of uav1gat1on and. 'tbG 
exelus1vo lnterest of the littoral State 1n proteot1QS ita 

shores .are sougbt to be narmord.a$4 through the concept of 

lnnoeent passage. AS Jadge Jessup remarks, 

!rbe r t.gbt ot tnnoc&nt passa,e seems to be tbe 
result ot an attempt to reconc 11e the medora 
of Gav 1getton wlth the t;haot-7 ot terr1tor1o.l 
wtera. Wh11e r&cogn.utng tbe necessity of 
gran.tin.g to 11ttol'a1 States a :aone of watere 
along the ooaat, the fam1ly of nations watt 
\lnw1111tls to preJudice tho new1y ge.J.ned tree4011 
ot tlie soas. Aa a general prtne1ple, the r1gbt 
ot tnnocent pa$Sage requires no ,supporttog . 
argument. or c 1tat1on of author 1ty' -1t l.a flrmlJ 
established 1n 1nternat1ona1·lav. 9 

S1m1larly Oppenheim statest 



lt ls !tbe common convtctlon that every State 
hal by cu.$tomary 1Dtern&tlona1 law, the J!..10.t 
to dematl4 tb$t tn time of peace, 1~• merifiiiitll8n 
11&1 .1aoft~s1vel:y pase throagb tbe territorial 
marltlme belt of every otber State. sucb rlgb\ 
ls correctly sald to be a cons~uence ot the 
flteedom. ot the open sea, ·t.-. withoUt thla rtcbt 
nav 1ge.t1on oo the open sea 'by vessels of all 
nations woald in fact be an 1mposs 1b1lltl:• lO 

tbe cuatomarv rlsbt ot lnnooeni passage flrfilt reoelvecl 

the statllp of conventiona11&v tn tbe Barcelona Convention ot 
1921 on Freectom of !ranslt. Arti.cle 2 ot tb1s Oonventi.,n 

provt<tes that the ~ontl'acttrag· States tt·wnl allow transit 1a 

accordance wltb the customary eond1t1ons and reserves acrose 
. 11 

the 1r ten 1t~J.a1 •teJts*,. 
A coasequellCQ ot the r1gbt ot tnnoeent passage 1s not 

only that the coastal state cannot rtormallf stop tbe passage . 
ot the sbtps of other States 1 but also that no state can levy 

tolls tor tbe ~• passage of foretgn vessels through 1ta 1a . . . 
terr 1torta1 sea. Altbongb the 11'ttoral state ma.y spend 

a consldere.:.,le &.DJOQilt of monav for tbG construction an4 
fllalatenaace of lS.gbtbouses an4 other tacS.lltJ.e• tor sate 

navigation wlthtn 1ts ter•tt~lal sea.:, l.t cannot make torelga 
vessels l'JkJrely· passing tbro~gh those •ters pay toX'. eueb Ottt. 

lays. It lo. only when foreign sb1p~J ca&t anc~ vS.tbtn the. 

ten-ttorial 'bolt or ·enter a POrt tbat they can be made to paJ 

10. 

u. 
OppGnbe1m, n. 8; PP•· 

7 x.eagno .. of Nations freat1es Ser1et~ 131. 271 aa. qu.ote4 
1ft Mar~orle M. Whlte~~~ fiSiiS:;i a Slln.ti QDil L!Xt 
Vol. II (Weshlllgton1 ~5 1 P• · • 

' 
l2t· .Artlc1e la· of the Conventton on territorial Water• 

and oont18QOUS Zones s 1gne4 .;at Geneva 11'1 1988. 
tm Doo. A{aont. 13/L.ss. · 



dlt• an4 tolls by the lS.ttOl'al State.; 

IIIDLDI .aC lnDRJIIJSi, :.UIUI. 
tbeQgb tba rtght. of t.nnocent passage 1s t.t.rm11 ·e&te.bll.sb$4 

1ft 1Qternatlonal tav, tbtre 1s · little unanltnlt;v ss to the 

zneanlbg ef "1nDoceot paa•e.ge't, ant as to tbe ktna ot "'essela 

vhlob enjor tbt.& r lgbt. flle Hague Cod1tlcat1on cont~ce of 

1930 41seussed the problem. a.t length bllt cou14 not come ~o a 

conclaslve. 4eo:l.81on. fhe Ittterrtat1ona1 Commlsslon \fBS alto 
I 

saued of the problem. In the 1968 Collference ao11e sort ot 

agreement was reacbe4t bQt 1t -.s wor4e4 tn :aucb vagUe ab4 

a.bt.guou te~ that states have been gJ.vtllg dltter•nt lllteJ,9• 

pretatlons to lt. At the UB Committee tor the Peaceful uses ot 
the sea-Be4 an4 tbe ocean F~r Be10n4 the L1m1ta of National· 

Jttr1a4S.ctl.on, wh1cb bas been boldlng 1ts 41tcQst1ons s11lce 19691 

the problem ot the tl19an1rts of tbe right of innocent passage baa 

e.galc come up tor 411ouss1011. 

"Passage" bas been doflne4 1n Art1ole 14 paragrapb a of 

the aene;ro Convent1on on the t:errJ.tor1a1 sea e.rtd ContS.gu.ou 

zonee·as tollow&t 

Passage ltlet\ns nav1gat1cn tbrottgb the terr1tt.J1"1&1 
sea tor the purpose eltbel' ot travers.IJJg that sea 
w1tb.oUt entell1Qg lnte~aa.l waters, or of ~o.ceecl­
l.fts to 1Qternal waters,· or ot m&ktl'lg tor the blgb 
eeaa ~tom iaternal watera. l3 

!be in.ol.Qaton of ~ourneJ'S tor entering or leaving a 

pOrt ln the concept of t''passatte1 as 4ef1rlecl above, .. not 

achieved wlthotlt oppos!tton. A~ t~ &aue Co41tleat1oll 

conf•ence tn 1930, su :Matart.ce Gvyer, the :ars.tub repreaenta,lve, 

e D . ; ~ 

l3. UR .Doc. A/Cortt. 13/L.&a. 



and Hbttte!' Ml1ler1 tbe Cbalrlnan of the us J>e1eptf.on1 objected 

to the inclusf.on of such ~,oarnep tn tbe concept of ttf.nnooen• 

passage*. In tbe wor4s o1· Ift.lnter MJ.Uer, 

the r1gbt of innocen' passep 1s .a right of · 
passage wbkb. :18 not connecte4 wlth entre.no• w 
a port ,f# w1tb tepartur• f,Oll'l_ a pC)rtt lt · 1$ a 
r1ght1 s.n other wras. of nalllp.tlllg tbe. terrt-. 
torl.a. waters tt# tbe pnrpose only ot passtQs · 
through them, fl'oll a place outside tbe 3V~ 
dtctlon ot tne State l.n q~es,lon to e.llOth• 
place outsl4e t•t ,_.!.sdlotlon. · 14 

!hla pos1t1oo ·was obJected ~b7 the delegates ot Be1g1um, 

Denmark, Norway, Japan, and GermanY~ 

!he Interna.tlonal. Le~.w Oommtsston, however, favoured ·tbe 

1rlclus1on of trans1t to al'ld i'i'om tbe POrt of a State tn t,be .. 

'f01'4 •,aoase• ,. .fhla vt.wpolrlt waa avonalY erltl.ctaed by 

Jessup •. commenttng on the 19&1 r·epOl"t of Ibtef'u.tlollai Latt. 

coznmS.sslon, he saWt 

!be resdt o.t tbase tt4'ee pa .. ragbpba aeema to 
be that ~ vessel pD.Sslaa tbrougb terr1torlaJ. · 
waters . en:route to 01' ft'om a por' of the ooutal . 
sta'e 1s coQSJ4er..S tQ. be .G.lero!Alns a rlsbt of 
innocent··· pasS&. ge ••• ·r .. bt~V. tbe #urlsdlo,J.o.•l 
r lgbta ot a ooaet&l tlate are ditferent 1n the 
tw~ oasEut, exerctse of 3ur lsc.i1~tlon over sblpt 
eilter1ng or· leavl.ng PGrts belng 1b many 1netarleea 
reasonable. or even necessary, vbUe ttl~b exercS..e 
over a vessel !n tnnoce" passage CO\lld not be 
Ju•t1t1e4. 16 

However, the Ihternattonal Law o~ulss ton 1n ltcs ·· tirlal 
l'l . 

<tratt subm1tte4 1rt 19661 upheld lta earlier vlew aftd tble vat 

t r : n1 - 1 . t. _ 1 · r .• •• 

14,. Q®-ed ln Whiteman, n.. U 1 P• aa>. 

l.&. ''~"·. p.. 381 •. 
16, Phf.l1p o. Jessup, "!he lflternat1ona1 Lav Commt.sston• a 19&& 

Report on tho Regtae of the !ferrttorla1 sea•., 61ifiM•1 
.Jaw:•t. r9€ la&tEPISia•' ~.... Vol. 49 (1956) t c~• 

17 e , tJN Doe • A/3189 (rl956) .• 



lrtcorporate4 tn Article 14 pa.t·agraph a of the convention as 

quoted above. 

•P•eate• le essentla111 a. t81'm connoting moveunt and; 

therefore, tbe r1gbt. o.t 1nnocent passage wtll aot be applle&'bla 

to •easels which put al\Cbor or otberwlae reiQa1n statlona.ry ill 

the tenltortal sea, aat Art1e1e 14 paragraph 3 of the 
• :. 

coaventton prov1deaa 

Paeeage lMl\lclet stopp1Qg an4 ancbot!.Qf!j lilt 
only ln so tar as tbe e:atn.e are tnc 1denta1 to 
or41narJ nav1gat1on or ue rendered necess&JJ 
by teJ;At:JJD3qaa o:r 'br distress*' 38 
AnotbeJ" t1ckl18b question oor1Qems the meantng of the . . 

tel'm tt lnnocentn. Artlcle 14• paragraph 4, ot the Geneva 

Convention 4etltles it OS followtt 

., Passage S.s innocent eo long as 1t . 11 not 
preJI141ot.al to the peace, goo<& order or eeotar·S.tJ 
ot the coaeta1 State• Sllch passage sbe.11· take 
ple.oe 1n contormt~J' \fS.th these articles tt..n4 w1th 
other rules of lb.tert1Bt1ona1 1a11. l9 

!he concept of * t.nnoeence• passed thr.ottgb many v 1c iss~ 

tu48s betOi'e tbls meanlng .was gtven to 1t. rhe 1930 Hague 

Cod1f1catlon Conference <letlnet\ lt 1n the negative fdrJO. bJ 

cleQ.l$rlbg ~t makee the passage non•lmlocent. It sal.4:t 

faaso.ge la not t:ms•S wn.ta a. vessel makes uee 
o.t the ten1t01!" 1 sea of & coastal State toJt 
the 1)\lt-pose of doibg any act pre3ttd1el#.1 to tbe 
seourllYt to the publlc pollcJ Dr' 'o the tJ.soa.l 
1ntorests of that State. · 20 

··t v· 1 f 00 tmJ• · r 1 19 Ka 

' 
18. UB DOC 41 A/Cottt. Ja/L.D, ... 

~· DW· 
m. utlcle 3 of tbe dre.tt on '*the Legal status of tbe 

'ferrttor!a.l Sea•, prepared bV the second COD1IJ11salOD 
of the 1930 Hague conterenoet as qttoted in Whiteman, 
a. 11, P• 363. · 



61 

!be secona Report ot the ·tnternat1onal Law Col'lllnlsslon 

preJ)&l'ed by F.raoools &Dd submitted. 1n 19591 conta1ne4 C:Ul l4enttcal 
u . 

provlet.on. · At the slxtb sess10l'l of tbe International LaV 

Comm1sa1on 1n »641 S1r Hers.ob Lattterpacbt proposed tba't • publlC 

po1tar•· be replaced by tbe wor4 •laW•, whlob wonl<l have reference 

to "•eh national law e.s was aons18teat wltb 1Qteraat1onalla1f•, 

and which woul4 1M1u4e aa4 permit the 4elet1on of tbe pbra•e 
12 . 

•ts.aca.l tnteresta• •· 

~be final $'aft prepared. by the commlsa ton 1tl 1966 sai.4t 

Passage 1s J.nnoeent so long as a sblp 4oes aot 
use the terr1tot!B1 .sea fw connalttll'l8 any acta 
pre3udic.1a1 to the aeour1ty of the e01Uita1 Stat• 
or contrar,y to tbe present· rules, or to otber 
rules ot t1'1terne.tlou.1 la'W, 23 

fhe International Law comnis.sslon om1t:te4 the expresst.on 

• publ.lc ~11c1'' beOause of its ve.cueness. It also 414 not deem 

· J.t essentl&l to spec1ttca111 ltGfltlcm the "tlacal tntere$tS of 

that State"" vblcb would, in any ease, be. covered by e. more 

general expression •. 'J:be commt.seton DJade l.t clear, boveYer, 
' . . 

tbat passage. ot sh1ps using tbe ten1tort.al sea tor the expresS 

pUrpose of defeating import a_il4 export controls eft4 eontravens.ns 
tbe co.stome regulatlons ot the coastal State (boVerrl.ng abLpa) . . . M 
oot~ld aot -.. regarded. as tnnooent. · 

el. tm noc. ,WcN • .V63 (1962), p, s4. 
22. tfH DoG, A/CB.~SB. ~~ liW~aali Q~ J:JdtaaiLQRai. ltd 

QQDI§Ikiat 1954• P• .;w4. 

23.: gtlole l8t para.grapb 3 of the draft Article• pr•pared 
by Ir1teraa1:1ona1 Lew eomm1ss1on e.t 1ts e1gbtb session 
1956. UN Doe. A/31$ ( 1966} • 

24 • 



.A:'t; tbe tm Conte•eme. on the :ttav ot the sea at Geneva 

1ft 19138, a au.mber ot &Jaendmenu were proposed to tbts arttcle. 
' 

In broact perll'$0'tive1 two contrasting attitudes seGJDG4 to 
> 

Q.Ddel"lf.e llle var lotta propOsals tor e.menclment.. OD. the one hand, 

tbe lJ.b1te4 States an4 otb$1"8 $OUgbt to rentrlct the d1SorGt10ll 
. ' 

ot the ooe.att.\1 State by proposltlg that· tbe sole test tot 
4eterm1nJAg the tnnoqence of passage be the a~ur 1tr of the as ·· . · 
coastal Sute. M the US 4e1epte, X1ngl1na Ml4t btl 

~ 

clelegat.loa 414 not regar4 the wor4 •eecur 1t)"' at rel&tltlg to : . 26 
economic or tdeolosloaJ. eecurt.tr, fbe t1S proPf>sal on the 

llf!aOlal ot J.DQOCeat passage alSo attempted to restr1<:t coa•tal 
I 

Stato•·s 41soretion by fUrther pr'?V141ng 1n a separate sentence, 

that *'sucb ·passage eba11 take place 1b conformitY v1tb tbe 

.present rules• • !be other v tewpol.nt vhlcb was expressed 1ft 
" ' 17 

the o1sht•pOwes- pro_posal at the Lat1n AJQer1can Ste.tet tende4 

to empb&Sla& the dts,J.rablltt; ot glvtng.the CD&ttal State a 

wUe d.S.Sc~e,ton, Tile sugg•stetl test ot innocence woulA be 

whether pe.ssaca was prft3Ud1e.lal •o the ct1ft.terests of tluJ 

coaetal statefiJ theJ~eby glvtrul Q.nllmt.te4 41•cret1on to 'be 

26, UN noc. A/Ooftt.l3/C .• l/L.ava,v.~. fht us propOsal 
atatd'* "Fusage 1a 1nnoceat so long as it is not 

· pejud1c1a1 to thtJ aecurtty ot the ooastal sw.te. · · suob 
passage &ball take plsee lo conto:rmlty wltb the preeell' 
rulestt., Ul'f cont .. ence on the Law ot tbe sea, QtfJSIII. 
liSfl:dlt Vo1. III, P• 216-. , ·, · 

~ . .. . 

26, UN ConfeHnc~ on i;be x.av ot the sea, g''Ja&tJ. Btcgrq, 
, vol. III1 pp, 8&.83, ~ aa. . . . : ~ . 

• 



coastal State 'o 4ete1'm1ne wi$t those tnterests mlgbt be. M 

the re})l"esen:tai;ive of In4le. remarked ln tbe Garuwal Aasem'b11J" 

!be J!lght ot 1nnO<Mmt pa$sage, so..aaUe4; 
actually Mau tba:t, tua"' ot all1 one ••t 
prove lnnocel'lCe. Irlnocence depencts upon 'be 
cbaracttW ot the party ela.lmtng the passage, 
.lt upendS \lpon tbe pt.'lr'pose of the pac;sase, . 
al\4 a1so upon tbe trelgbt that 1s oarrle4. sa 
fbe delegate of Xt.aly challenged 1D41a' tt opln1on a.a4 

attS.e4.t 

· fbl1 1nterprete.t1on would nl.tllitv . the rsale ot 
11\nooent pe.ssagQ, ulnce 1t ls ol)vlous tbat1 U 
,_, wro valW.t tne lltto»al State wu14 no lollS• 
ha'fe the «uty of 3 ustifyl.tlg theb refUsal ot · 
passqe to a vessel on specltt.c. OC4Ulons .fln.d to• 
speolflc ~9a80Ml rather 1t ~4 rest wltb tbe 
vessel to prove that its passage was 1nnoceot. e9 . . . 
In the end, ·tbe us propOSa1t as ameruted by Ini!aa 

suggeatlon lhBerttQs atter ~he wor4a •pre3U4141al to• tbt .. .· - ' . . 30 . ··,. . 
PilrNe '*tbe peace, goo4. oraer or•, vas aocepte4 at tbe 

Cont~renoe,. A8 Gl.'osa baa r lgbtly potnt.e4 outt 

fbe text as adopted clearly puts the bUrden on 
the c~e·tal state to sho1r that the passage ltsellt · 
rather than the pas•ge ot a pe.rtlcu.lar shi.Pt .. ~ lta 
purpo•e or cargo, wae pl'e;jadiola1 to tbe &ta1ie4 
valJM:s .of 'he coasta1 sta:te. ••• Xt :represents a 
stage ln the struggle tor greater measure ot . · 
•bjeotlv1ty an4 a cor~eapcmdl.ng reduo,lon 1n 'the 
degree of sub~eotl~lty wblob gen.-ally obarac1;er1zea 
tbe rules .reprdlrtg lnnooent pu. .. sage formulated b7 
the ·tntetrnattone.l: Law Commls'sl'oD. 31 · · 

t'lt ~ . ;J" . a·- r. r n ·• · .r r 

30. DB ·Doc~ A/COllf. l3/C•l/L•73t" P• Mt par .. 3. 

31 •. t.M. Gross, ttfbe Geneva ccmt .. etlee on the Lav of the. 
Sea e.nd tbe R1ght of ·Innocent Passage 'lbrou.gb the GUlf 
ot Aqaba" t __ Asio,jftAel., At .iDUEPAIWml. t.a•t 
.vo1. 83 (;u:J. t P• · . • 

- . ' .. ' 



DUrl.Qg tbe dtscusslons 1n tbe Sea-bed Committee also, 'be 

emphaSis haS· been at el1m1nat1ng tile au~eot1ve criterion. ln :. 

, 4eterollntng wbotlier e- parttcul&r pass.a.ge ts or ls not tnnocent 

Dl'ntt Artlctos relattag, to passage through the rerr1to~la1. Sea . · · aa . 
eubmlttetl bf P1J1 to Sub-Commtttee II seeks to apply an. 

' 
· ob3eattve test in 4eterm1nliUJ what acts are 1n tact oons14ered 

. . 
to be pre3ud1cle.1 to the peace, good order aact securtty ot tbe 

coastal State. ft ·EtnUl'Jlel"ates 10 acts which lt oomm1tte4 b7 anr . . H . 
Vitssel would make lts passage non•1nnoeent.. Untll some su.cb , 

e:3hnustlve proposal 1s accepted, the presence of the subjective 

element cannot ba r\lled out. All4 1f the sub~ect1ve element 

.Art:ic1e 3t p$ragtapb 2 f.).f tba nra.ft •nt1ona tbe follow1D.I 
acta1 wblcb · lt engaged in by any vessel 1n the territorial· 
sea of a tore t,gn St.&te would •ke J.ts pas sage non-innocent. 

(e,) anv ~11ke-aei against ,tbe coastal or aa, 
other StateJ. 

(b) e.t';i1 exerolee. or praetlce vttb ottenslve 
weapons ot any klll4t . 

(c) tbe launoblng or taklftg on board of any e.lrcrattt 

(4) tbe tauneh.lngt l.Nt41bg or taking on board of 
any 'tlar"11ke 4$Vlcet. . 

(e) the embarking o~ dlsembar.k1Qg of any persollJ 
' '.. . ;; . . 

(f) any ac~ ot eaplonap atteoting the defence o'l/ 
aeoul'it1 of tb~ coa$t&l State1 -. 

(I) any act ot · pr:opa.ge.nda affeet1bg,· the secur 1t1 
of tbe coastal Ste.t&J 

(1) 

~· • ·t 

an)' act ot 11\terference wltb o.ny sy-stems of 
ccirlmun£cat1on of· the coastal StateJ · 

aQY a~t ot 1nterterenoe wltb any other tac111t~ 
or lnstallat1on o.t the coastal StateJ 

(J) at'ly otber· e.qtl•tty not havtng a direct bearLna 
on passage. · · 
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cannot be 41apens.ed v1th, thtre 18 uo rQason -wtw the 41scre'1on 

ot the eoaetal state sboUld not be relied. t.tpon. As 'be dol.egate 

of Indonesia, D3aJ.&1, ver1 rlgbtlr pointed out durt.ns the 

d1scnats1ons tn Sub-CormaJ.ttee II of the S~Becl Coramttteet 

!f.bose 4elega.t1ons wbf.<tb had. resel'Vf).t!ons a. 'bOUt 
tbe concept of J.rmooent ~sage he.d expressa4 
tears that eoaat&1 states mJ.gbt use eub~eo,lve 
crlterla te# d$tetm1nll\g whetbel' • passage _. 
lflnocent. Xt ebottl4 be . poltlted ou.t1 hovev·el'", 
ttw.t paast.na sblpe .debt alao·u· ae eub~eetJ;.;V.e 
ortterla 1n «eo 141Dg tbe.t their passage wae wt 
pre~ ucU.cJAl . 'o the eoastal. State. 34 

Be bp4. earller asserted at ~be ••'los of Aaia~·At:rloan 
Legal Oonsu1tat1ve Oolltnittee tbatt . 

Ptu.11v ••• tha ooatte.l state should have tbe . 
last wo1'4 1n se.yin.g wbetbe a oel'ta1n pas..,ge wae 
innocent or not tor tbe $ltnp1e re&aon tbat 1n tbe r 

1ast e.nalret.s, lt waa 1\s v1te.l national interest • · 
aecur 1trt oconOltllc or polf.tlca1 • whlc:b •• serlotl&lV 
at tt&kew, 36 

!rbere 1s 11tt1e 4()Ubt that apart from m111W7 tbreate 

or •cttvf.tl(ts by a pasotng· ablp ublcn are clearly pre~ttd1c1&l 

to tbe peace, good order. and secur~,,. of a coastal State vtd.ob 

make the passage non-1nnooent, th~e are other f&ctora vblcb 

._,. pose a tbreat to tts GConomtc or po11t1ce1 well·bef.ag,. All 

lllustrat1cm ·ot ·the po1Dt la the passage of supe~·o1l tan~tera 

t~oQ.gb the to"*ltorJ.al sea, espec!a11J 1t the watere are sballow 

at ttat poJ.bt. lit cue of an accW•nt, .sucb o11•ta.nkel'a ceA 

c&Qse bavoe to tba ecology aG4 economic llte of the coastal 

State,. otherwise also• o11-spUls f.l'om tbe tankers can pollUte 

34. tJI 1)00• A/AC.13S/SC.ti/SR.Go, 4 Aprt1 1973, PPt 190-2. 

36• Aes.&.n-Atr1cen Legal Consnltatl'Ve Committee, Vol. li, 
Laso• sess1ont 19ft,., PP• 360-1. 
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the waters and a4"tersely affect coastal tt.slle~le$• It was tor 

this reason tbat Malarsla and tn&mesta by their lleelarat!.on ot 
. . 

16 November l91l teel•e« the pa.esage ot oU•tankers blgger 

than 200t000 totUJ, through 'he l-!al&Oce,n stre.tts whlcb are a 

part of the terr1tor!a1 sea ot the two countries, es non• 

tnnocent. AS admiral Su4Bmo ot Indonesia sald on 19 May 197at 

Every nat~on bas tbe rlgb' 'o protec• lto . 
terr1torteJ. waters trorn use by othez- conntrlH 
wblob could endabgaP the interest ot lts people, 
ae b1 oauslftg vater pollu.t1on and. 4amaglng. oft• 
sbol'e e3Plora1;1on and t1sbtng 1n4ustr1.a. fbie 
wUl surety happen l.t heavy sb1ps above aoo1ooo . 
tons pass through the waterway ~bich 1e shallow 
1n SG'VeJ'a.l parts • 36 . 
!he pa&sa-gf.'. ot nuc1Gar.powe:'ad vessels 1s another source 

of· threat to. the npeaoe1 good order and se~ur1'ty" ot the coastal 

State. OVer and. above the ca.tastropb1c results wb.lch vUi 

1nev1tably follow lf sucb o vessel 1s tnvo1ve4, 1n an acclclent, 

tbe ver7 presence of suob vessele ot e. not too :tr1end17 eountry 

·oan pose a threat to the secu:rlty of the coastal state. !bat :18 

whJ ln most of the proposals put fol'w&rd tn the sea-be4 Commlttee 

1ft 1973, the pa$sage ot s~oh sblps requ.lres previous autnor1zat1on 
a? 

of the coastal State •. 

Another polnt that .a re.1s-e4 bJ the seiaure of JlU 
38 . . 

lJ&tt4R by Nortb Korea 1s -wbetber the passage ot a vessel 

as. tiKk&Ds . f.toaaa~~a ,lm&~.x, 21 May 3972. 

3?. s'ee Pl31•• P:'oposai • UN noc. A/AC.l38/SO.I1/L.42t 
19 Ju.l)' 19?31 Slgh' Power Proposal • tm Doc. A/AC.la8/ 
sc •. IIiL.lBt a? March 1973. 

as. JUUj fllt~J.It & .. us na.v:~l vea.,. el, ostenstbly on oc,~anogr. ap. hlo 
researc m1Ss ton, . bu\ actually gather ins intelligence data 
b7 electronic dev1ces1 vas seized by North Kor•. on 
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condu.ctlng electronJ.c s~ell1aace of 'be coastal. State can be 

termed as lnnocect. DUrirlg tbe Procee41nga ot the Amer.loata 

Society ot Irtterne.tlonal LaW 1D 1969, Aldr1oh, the us UndU 

SecrQtarY of state vaa quest1one<t on tbe point by L1ss1h1ft wbo 

asketb 

Is 1t htf vlew that lit time ot peace a State 
·has the r 1gbt. of innocent pasae,ge tbrou.gb tbe 
terr1tortal sea of anotbw state for the 
4el1berate purpose ot conducting eleotronlc 
reconnalsoaDOe of the territory ot that State1 39 

A14r1cb replJ.od• 

t can see the ugwaent tba.t, s.J.nce vlsaal· · 
observation 1S a borme.l pare of passage aatt 
baa never been thought to make an otherwtat 
i.nnooent. _passage con• innocent, s lm1lar1Yt 
elecwonlo obServa.t1on does not =ake a passage 
fllblcb 1\toU.ld otborvlse be lnnocant, non-innocent • 
• •• I 4o not think •.. that a: coastal State could 
1eg1timetely say tbat, • you r.oay aot turn spf 
glasses towar4s our Qo&St when you are enaaaecl 
in passage., 40 · 

Howver, 1t 1s extremely doubtfUl 11 coastal states 

would to~erate such sun~1ll.attce of t~tr coast• 1Q t;be natrte 

ot treet~eta ot navtgattoo, 

FS.sbi.q vessels enjoJ tbe right ot 1rmocent passage 

only lf they obServ-e the laW$ and r-esu1at1ons. ot tbe coastal 

"Ct-·J tit?:•r-_:it.lUf 

(-contd. from prev tous page) 

23 January 1968. !be exact pos ltlon of tbe sblp at tbe 
time of the seizure was,· aecor41ns to us sources, 16.s 
baUtlcal mt.les fl'om tbe ma1DlaQd of North Korea, and 
therefore, the. •essel was on the h1gh seas. .B\t'C :Nortb 
Korea clall'DS tbat 1t was wttbln its territorJal sea. 
See o.u. Aldr1eh1 •Questions of Internat~nai L~w Ralle4 
by the Sotaure or the uss Pueblo*', fi:Q.QU4iOJ! ~fgltlf 
A•!!r ,619i''¥ at . IQ&tl:Dt,&QDiJ. Lllh Vo1.~6ir' 
pp. • . 

39.. Aldl" lcb, n. 38• P• 4. 

40. Dltl•t PP• 4-S. 



state. · 1-tost of eucb lawa .reqat.re that these vessele sbottl4 

eec1.1re tbetr t1Sblng gear e.n4 eq\llpmeat wbU.e 1n tnnocent; 

passage. !bs.s precaution ·t.a taken to m'I.Qt.mt.Ze the cbanoas· ot 

una.Qthor1ee4 f~b~ by torei.gQ vessels ln the terr!.tOJ.'S..l sea. 

Hence Artlole 14 ot Gene"ia Oottventlon prov tttesa 

Passage of torelgo. tt.sblag vessels shall not 
be cons 1cl&re4 innocent it they d.o no't observe 
such lave aa.4 1'ogulat1ons as tbe coastal sta•e 
•1 matte s.n4 pub11sb ln order to prevent these 
vessels from fisbSAg ln the t-r I. tor 1a1 sea. 41 

uttol• 14, p.ar~gre.pb 6 states1 
submarines are r~qQlrt4 to navigate on tbe 
SQrfaee and to sbow theb flag• 4a 

!bla reqtU.r~ftt ls a~o to be f'\tlt111e4 :by commercial 

sublrtarlnes,. In the sub-Co~~ttee II of 'he se&-ae4 Oonimltteet 

FtJ1 bae sttggeated lb its proposal that submarines ·o()Uld also 

travel 1n the tel'ritorlal see. llQder vat• and without ahowlns 

.thef.r flag lf tbey glve prior not1f1cat1on of tbelr passage to 
43 

the coastal State. 

DMIM R' iJll .. getW.. il!1t 
AS· a co.ncomttant of the. pr !.no 1ple ot freedotn ot 

tta'tllgatlon the coastal State 1S req;u.t.re4 not to ob.struot 

nav!ga~lon tbrO\lgb 1ts terrttort.l sea.- McDougal an.4 Burke 

potftt outt 

41. UN Doc. A/Cort.f, 13/L,&B. 
' . . 

•• l.lli4. 
43• UN DoC. "IJ/A(J- l38/SC.If/L.42 aDl Corr, lt 19 JUlJ 19731 

Al'tlcle 61 "~a 1~ , . 



Because, 1fl varrlttg 4egroa, tbe terr1tor1a1 
seas of coaste.l states must be u'tU1ae4 1ft tb18 
transportatlon Bbd cO!IUIUnlca.tlon1 the CODl!llUlity 
1a also c oncerne4 that pa&SC\ge tl'll'oush these 
areat be preserved tree ot undue coastal 
~estr 1ott.one. 44 .... . · 

"•\- ~ 

fhls 1s onsure4 thl'OUsb Article 15 ot the Genev-. · 

convent lon on the !err 1tor1a1 sea and contlguoas zones whtob 

4$Clarest 

l,. fbe coaa'tal state 1Dl1st not hartiper 1anooent 
poes&ge through the tetl' 1tor1&1 sea. 

. . 
s. fbe eoutal state la reqalred to glve 

) appropr!ate ptabllc1ty to any dangers; to 
navigation, of whloh 1t bat knovle4get 
vltb1D lts teft'itOI'ie.l sea. 48 ,. 

t.rbe pos1tlve datv to vb!Qb the coastal Statt 1a eub4ect 

1a tbta provf.slon sbolll4 be contrasted wltb tbe more general an4 . - .. . 

passive duty expressed 1ri the Hasue draft• ttA coristal State may 

put no obstacle 1n the vay o~ t:: innocent passage ot foreign 

vessels 1b the territorial aea" • fhe change 1ft the meastare ot 

dutr !ncumbent on tbe coas ~1 state 1s a conseqUence ot the . 
dec1slon of ttte International Oouri ot Justlce ln the Qgrf¥ 

47 
Channel Case.: Reterr1ng to tbe fa.Uure $f tbe Albanlan 

Governmeftt to notify tbe Bl'J.t!Sb warships of lhe existence of 

nd.t'lel 1n its tel'r1tor1al waters, the cout declaredt. 

Mo<~Do1tlP1.~acl Bt.U"
1

t· k~ Zbi~·WL~u:1at:,bt ~--... a e un .. ver& r ..... ess, -~ . , p,., lB • 

48. mr Doc • .A/Coot. 13/L.sa. 

46'. Reproduced .ln .,,. iSDil.~ PC: r la~IUA,HQI~ Ita• 
Vol. 24 (StlPP• · ·. 0 t P• lSi• 



the obll.gatlou tncwn'bent upon the Albaft!an 
autbol"1t1es cons1ste4 1n o.ot.t.ty1ng, tor: 'th.e benetlt 
of sblpplftg l.n genet-alt the ex1etanoe of a m!Q. e. 
tlel4 ln Albanian terr~.:torlal waters and ln warn1q 
the approaobltlg Br1t1slt W&J'Sb1ps of tbe imminent 
dangel' to wb~b the m1Qef1el4 exposed them• Such 
obligations &r$ base4 ••• oa certain gertel'al e.n4 
well recognised prtnc!~es, nam&lft eletrl8ntarr 
constderat1ou of bumanltl't even moJ~e: uactJ.q 1ft 
peace than 1n wart the prt.Qclple of tbe tree4om ot 
mar1t1me coltlllUnlcatlollJ _and evarr state• s ob11gatlon 
not to aUov knowingly lts territor)' to be used tor 
acts 4ontrarr to tbe r1ghts of otber States. 4S 

Bubl•. ~~.$1m. Qpasal S$1t.tl 

70 

In' order that tbe coast.l state -., pra;;.._.,.e 1ts •peace, 

gooct order and securitY', lt 1s vested. v1th eert&tn rights 'to 

regulate and even to prevent ttnder certain ctrcumstanoes tbe 

tnnoceat passage ot foreign vassels tbrougb lts terrttor.lai 
. 49 . 

· ••• Article lG para.~.apb l. empOwers the ccaetal State if 1t 

finds tbat e. partlcular pase&se· bt a to:relgn vessel 1a not 

tnnoeent • and it has the rlght ,to deelde. the 1ssue at least 

tn tbe tiro' 1nstaace • to "take the necessary st.pa ln 1ts 

territorial sea to prevat Csu.c47 passase•, Pal'e.~apb 3 of 

the same Artlcle goes mucb turt.ber and autborlaes tbe coastal 

statet 

"". ·~, t 41ac.rJ.m1na. tton amongst toretan s.htpa.: J. ~ .. . sQspen4 tempor&rU7 1n spec1fled area• 
·Of 1 s 'terrl,orlal •• tbe innocent passage ot 
toretsa sb1pa 1t eUob suepenaloft 1s ess.enttal 
for the ·protection of 1t.s security~ S~tcb 
suapanalon shall take etteot on.11 •t:ter bav 1q 
been 4Ul.J publlshect. 

•· z&Jo.·Naaa&ma• gms~.·it &l.ostsa BIDAES <1949>, P• •· 

e.· us Doe. A/Collt. 13/L.sa. . 



~his art1o1e may ·be contrasted vlth AJ-t1cle 17, p$l'a­

grl\Pb 3 ot the t1nal draft prepared by the lnternat1ona). Law 

Comml.sslon at its elgbtb session 1n 1956.. It lays 4ownt 

!be coe.s~l. State .maJ , ~~spend tem:porar 111 'q 
«.etlnlte areae ot lts terr.1tor1a1 aea tbe 
exerc lie ot tile r 1gbt o( passage it .I& •b.m&W. 
df•~t ge•uaJ.Qo asacn'iW tor tbe. protection 
o t .. r. g . referred to 1n paragraph ·1. EO 

When tbla: artlcle wae; 41soussed at tbe tm Qontorehce on 

the Lew of tbe Sea J.n 19SS, the Netberlar:uls, Portugal, tbe tJl( . &1 . . . 
·and the USA movecl an amendment· to remove tbe strJ.etlr eub3ec't1va 

. .. . ' 

po\fer of the coastal State wblcb m1gbt 4eem aft1tblftg a tbreat to 

·its Se<)ttrit11 and to sutiat1tute aa o\l3ect1ve stalldar4 al1ow1Dg 

suspension of' innocent passage oaly lt such suspe~lon wa1 

raeoessary for the protection ot the s~te.•a eeotn-1t1• !b1a was 

ob~'ecte4 to by the Indonesian delecat• who eommente4t 

Glven "be absence ot an 1n4eperutent traan vblob 
could &rbltrata tn tbe matter of the applf.catf.on 
ot aft ob3ect1'fe ru.lel tne only px,oac,lcal p. OIIJS.. 
b11lt7 •• to malAte. ft a sub3ecttve. cr1ter1on ,u 
conta.lrled !A. tbe Inte~nat1or.ta.l Law Colm111ss1oftl• 
draft• 'rba ooaata1 State sbo~ld. cGrta1nb 
substanttat.J an1 actln it Dtlabt take, but lt 
u.ndot.(btedly hatl the rtgh. t to !nlttate actlon a.t 
its own 41.scret.ton,. 62 

The soviet ahtl Ittdlan delegates supported 'tbla view. BQt 
68 

1ft the end, the four~pover proposal as aman.decl by Greece ,.. 

•• 

tfH Doe. .A/3169 (1966). 8lnpbaa1s edde4. 
- . ' ~ 

tm Doc. A/Ccmt~l3/0.1/L.701 reproduced in.·· UB }"AittiM• Ql 
·~bfa. L11 R' thl ilat QU't lf.l ,BQSIEAI• vol. II • 

' ; 

!~am:·~~ ~··.a' Sibu iMt QUIQIAl BsmB41t 

&a, fbe Greek proposal 'WU to insert after the V0%'4 •ma~ and 
before· the word ''sus~n4", the wc>r4e flwltbo\1' dlac.-lulinatlon•. 
tm Doe• A/Conf•l3/C,l/L*31, quote4 1n iW•t p. 19_, para a. 



e.ecepted. "!be Greek aman4rnent whlcb e.44e4 tbe pbraae •wlthODt 

41sor!Jn1natton e.mt>Qg'St for$1gn shtps•, further re«uced. 'be 
poss 1b111ty of arbitrary action by littoral state a.ga.1nst tbe 

eblps ot • partt.cular state. . 

fbe coastal State . bas the r lgbt to mate rules and 

regulations for the passage of foretgn vessels througb 1ta 

·terr1tof1a1 sea, and Arttole 17 of the QQneva Conventton makea 

J.t ob11ge.tory tor the ps.es1Qg abtps to observe them, It state•• 

Forelgn shlp& exercising the rtght of innocent 
passage shall comply 'With the laws an4 regulations 
enacted by ttl$ ~castal State in contormtty vltb 
these artS.Cles and other rulee ot 1llternat10nal 
law and1 1a particular, vlth sucb le.va aDd 
reg\llat ons relating to trauport an.d na.v&.gat1on. 54 

fhe Irlternat1ona1 Law comm1ss1on mentioned several 
' . 

exe.Qlples ot_ areas t.n whlob the coastal State mlgbt make 

· regulattona. some of them area 

(1) 

(11) 

(111) 

(tV) 

!be se.fQtJ" of trattlc al\4 the protection of 
chatmels and b\toJ&f ·· 

!be pro tee tlon of the •ters of the coastal 
State aga1nst pollution of anyld.Qd cauaea 
by shlpst . 

tbe conservation ot the 11v1ng reswrces of 
the seat · 

The rights ot r:tshf.ng and hunt1Qg aad a.na1ogou 
rlgb.ts belonging to the coastal State; 

(V) Aft1 b,ycirogfapb1o SU.VVGYJ 
• ;1- - • 

(vt) U~e ot na,tl~~ tlfllf. 
(v11) · ObseX"/aftCe . ot rules relatl- to' seeur tty,· 

customs and bea.ltb regulatl.one_:J and 
'• . . . ' .. . . . 

(v11l)' Use: ot the. rottte prescribed tor 1nteroe.t1ona1 
nav1gatlctn. 56 

------11!"1... ' ·' . 
itK)lOQ~( :IDlllnd&on~ &IX QacE&IiiQJ'b 1966, Vol. II 
(New. YorK., 1969) , P• 27. • . 

DH· 



Rmvor, the .l'ogulattone to be made by the coaata1 State 

have to l)e ln ace0¥'dat\CG vltb the prov ts1ons ot the aonventJ.on 

and lntertt&t1oaal law. It cannot •ke the resulat1one so 

etr1pp11ng that lt obstructs tbe tanocent passage of the sh1pa. 

ila£u4lst&RD R' :'IJI wllMal.. l!lti4 
As soverelgntr oi tbe stato extends to tts terrltorlal 

sea, lt mar exercl.se ~urtadf.ctt.on over the sb1Pll passing through 

lt. It 1a Important to note that suelh Stll"1s41ctlon can be 

exercised cn1y on ntercbaat sb1ps or government-olftle4 sblp• . 68 . 
engaged. tn 01lmJJl.ero161 act1v1ttea. · other uovernrnent sblp.a en3of 

Immunity trom the loCal 3ur 1etllct1on. r.t any w.rsbtp tails to 

comply wlth tbG regulAtions ot t:he coaetal St&t&t the lattel' . ·m 
can only require tbe s.htp to leave tbe ter:rltorlal sea • 

. In the case o.t mercbaat-tsh1P8; the tlag.-State• • :rlgbt of 

~u.rlsdtotlon 1s gS.'\tell due conslderatlon. Bebee para 1 ot 

Article 19 of the Geneva conven.tton on Territor tal sea. aa4 

Cont.lguoue zones prov1dUt 

~be orltnirlal lurts41ct1on of the coastal State 
ebolt14 not be exerc1se4 on board a torelgtt ablp 
pa•slag tb:rougb 1ts terr1tor1al sea to arrest an1 
peraon or to cortduci any tnves'tigatton 1n eonnex!.oD 
wltb ant crl.Qe oommltte4 on b-.rd the· sbtp durlng 
lq paeeage1 save only 1n tbe tollovlng caoe••• 

(a) , U the consequences of tbe. cr lme extend to 
the coastal StateJ t# 

(b) It the crime ls ot a kind to disturb the 
peaoo ot the country or the good order of 
tbe terr1tozrt&l seaJ o:r 

&6, ArtiCle 21 of tbe Geneva Convention on Terr1tor1e.1 sea 
an4 oontigt.tou~ zones, a. 26. 

t!l/, JU~~ts.ole as, c. as. 



(c) If tbe usutance of the local au,hor1t1ei 
haS been re.queste4t or · 

(4) tt 1t ls necessar1 far the s\tppress$,on of 
l11lo1t trattto ln aarcotlo aruss. 

to awn up, s.n the words ot .reaeupa 

the loo_ &1 eo_-~e:reS.ga_ .. ls not o_ oncel'Qe4 v1th eventa 
occttrrlnl on paas 18g vessels when the efteot• · 
an4 coaaeqtaena•• o~ such events are oont1ne4 to 
'tbe ·vessel 1tselt~ on the other hand, lt seeml 
s•ere.11y, to be e4mltte4t when tbe 1nteresta 
of the local state are attecte41 tbat there 1G 
no magto 1n the rtgbt of tnnocent passage wblcb 
n~ll1t1es tbo norSl powers of the s•te ovnlllg 
the terrltorlal wat$11• !o the local state, 
tber$fore, must al-.ys be lett tbe r 1ght to 
~udge tot :ltselt whether 1ts interests are 
llWolNed. &8 

• In case ot olvU. 3ur1s4lct1on1 the rights ot tbe coastal 

state are c11'cumso:t1be4. It caDot stop or 41VeJ-'b a forelga 

sblp tor tbe purpose of exerc lsl.rig c lvll ~tar1sdict1on.lrl relation 
. . 

' ·to a pers~n .on boar4 the sblp. lor can 1t 1evr executJ.on aave 
; 

onlv ln :tespect ot obllgattone or 11ab1.11tles asswsae4 1a cottrae 
69 . ' 

ot the v o)fage.. ln ca1e ot sblpa proceeO.lng ~o o» comlag tra 

the por·t or internal waters of the coastal S'tle.te, the 3ur1 .. 

41ctlon 1s grea,er. 

lkb$ vt IDDMID$ EUJ!&a (QI iliEib&al 
Another cor.ttr.oversr 1s whether toretgn wattsb1ps t.ve 

tbe ztlgbt ot lnnoceat passage tbrougb tbe terrltortal sea ol' 

ls lt onlv a eourtea7 exten4e4 to them by tbe 11ttora1 state. 

Praotloe of StatQtl shOW$ a .d1'fe:rgence on the potn.t. Wbereu 

some b1g mr1tlme Powers lttm ·the UKt the USA, etc. regard l.t 

68. let8UPt n., a, PP• 468-t. 

•· Article 201 n. as. 



as a rigbt1 . others lllte the USSR and most of the states ot 

Atl'o-~siu bloc require not1t1oatlon e.Jld. autbortaatt.on lMtozte 

such passage can take place. !be Indian delegate to tbe 1966 

Conterenoe,. Slkrl sa1<h. 

IncUa regarded the passage ot warsblps tbroQgh 
lts tenttor1al sea as a courtesy1 and 1n practice 
never refuse« such passage. But l' could not 
J:>egard &u.en pe.sse.ge as ·a r 1gilt e.nd reservet ita 
own rlcbt to refQse tt. 60 · 

,. 

Sometimes, the same State bas changed 1ts viewpoint. fbe 
' 

U&A vaa one of the stellncb eupporters ot tbe requirement of 

76 

prior notlff.catlcn and a.utbor1zat1on for the passage of warald.p 

a.t the lfa.gUe Co41f1ce.t1on Cortterence of 1930. SllbU. Boot ha4 

stated• 

blps nll\1 not 'ss vlthout consent into thls 
. err1tortal Sea ion$, because they threaten. 

chant sblps may pe.es and repass, because they 
4o not tbteaten. · · 

BY the 19!9 Conference oiS the Lev of the Sea, the USA 

bad cbe.nged f.ts stattc.l an4 S.ts delegate, nean, asserte4t 

lt vae a•nero.llY roco;nue4 and le.ld <lown 1n 
rany e.uthOJ.11tat1ve legal texts, that .innocent 
passage ot varsb1pe tbrougb the ~err1tortal 
waters of otbor states vas ac!mlss1b1e tn t!aa 
ot pGaee, 6a · 

there ls no unantmlty among the eminent 3tl1'1sts e.n4 

writers on the J.ssue. Hall, Jessup, GJ.del, Bruel, etc. deny 

the eststence ot sucb r.lgbt.. Hall atatelt 

60. UN Conference on tba Law of See., g''''IA3. ·IISQ£41.;. 
vol. tit JleU!"Y Mee•lnst 1968t P• l08. 

61. lessnp, n. 2, P•· 120. 

62., UN ... Conference on the Law of Sea, i'f821Al.IJS1td.at 
vol, lit Plenary t(Oet1lllt l968t P• · .. • · 



Tile r1ght ot innocent passage does not exttn4 . 
to vesselS of war ••• 1 fhe 1nterests of the whole 
world are concerned·· · n the possess tort of tbe 
utmost llbert1· ot navlgat1on for the purpose of 
trade bJ the vessels .of all States. · Bllt 110 general 
interests are nocessar11y or connnon11 involved. 1ft 
the possesslon b7 e State ot a rtgbt to aav1gate 
tbe waters of otbezt: states vltb 1ta sb1pa ot .z, 
such a prtvtlege 1s to the aave.atage only ot the 
1n4lvldttal States; U; may often be 1n~ur1ous to 
tb1r4 s~teSJ aftd tt may som.· .et1mes be 4Qger®.t 
to the proprietor ot the waters use4~ 63 

' ' 
S J.m11ar1J 3 easup rem&rksl 

As to warships, t.be swnd rule seems to be that 
ther should n.,, en3o7 aD a.bsolute lea•l rtgbt to 
pasa through a State• s tel'l'1torl.al waters e.QJ 
more than an ~m.v JDa7 cross the land terri'torr. 64 

Gldel expresses tbe same ldea when. be · saJ&t "Tbe. passage 

· ot :torelgn sblll$ ot ·'WU' w1tbln tbe territorial sea :18 not a 
66 

ttisbt, but a tolorallOe•, 

Sonte othtJll' \11' U;Grs llk.e we,stlalte and Faucbllle a1sa&rM 
·68 ' 

with this vtev. westlake 41s$,,_tt'ts sln.ly on tbe ground tba' 
·: .. :·:.':.·:. . . 

tbo terrltorta.l soveretsn could ver~r1W81l protect 1tself .f'ra 
. . 7,:~\~ .' . ; . 

abuse and that an unltm1ted power of exc1ll&1on vould sub3eot a 

belligerent l4a.J'Sh1p to intolerable ltltenuptlon .. 

~p~nbela eJ.so st.pt 

••·• 1n p.raottoe, no State ae. tQall)' opposes 1ft 
time o' peace tne passage ot foretgn men•ot ·val' 
and. other pttb11o vesse,ls through lts mar1tS.e 
'belt. :tt may ·safely ·be sta.ted1 first, tbat a 

Ha. 1~.~· IDSIGJDS&Pf~ft (edn. a by H.J.ssJ.fU!1 .. l924)t 
P• :W8J aa quote . . W 1'eman, ht llt P• 4U4. 

tessup, ·a, e, p,. 120. 

:!•a t~~t:£ftrJ';:~t!.l·l«1iit~;":: fi!34
,, 

P• 406. · 

ee. See Colombolt n. ?'t P• 228. 



Qte.p batJ ·grovn up b7 wblob •ucb peasage• 1f ill _._.,_·war_ lrlotte_ MiV-e an~ wl\bout_ . ~. ••u 
aot bl deftle4 tn tSsae of pu.oe•••• 67 

A perusal of th ver lo\ts a\tempte "' oodUl.o:atl.on of 

lbtern&t!.ona1J.e.w show that tbe eoatroverar reaar41A& ttt. 

· •J.sb1; of lonocent P*Stace -ot _.eh1pa bas e'CU.l not bee 

eeaolusf.vel.r setttea. fbt ioPOrt ot the second commlsaa.o• 
. -

(f4tft1to•Sa1 sea) ot tbe tta.gue contwenoe ot 1930 adopW ''-

" 

, ... t.ba' ac-.1 pMOtl.cte esatlliahe4 • s-ight or innooeat paseag• 
' 

fd wus.blpa vhlcb ooult be cterepte4 ~rea sa excep,lou.l 
. . . 

o~atect•• Ib re.plJ to tbe qllGS\I.otmaire •e11U- bJ * 
coaterene•• tl~n States S!oo~nS.4 that ~·btpe ba4 a r lght. 

of 1ntltoetlt PMMit M4 tm1v towr sta.••••· t.e. awu.ns.., · tbe . . . . . . ·•... . .• 
Uhthl states. :au1~ 1a ·aa4 s.w~e., 4entect tt• ext.•••• 

tbe tlr~t re,.-t of F»-aMola· on i;he resiDJe ot ftl'•l,o.-la1 

Water• eut.td.tttMI 1Q JSlil contaJ,.ne4 tbe eaot vor41Qs of the l!&P• 

nratt. 1' 1am 
At a _ get19•a1· t-alG1 ooaeta1 State wU.l- no• torbl4 
tbt ,_.•••• ot fur•lStt -.rthlps itl tts ~itorlal 
sea and v111 not·F•q&atre • prfiW10\\s autborS.a.t1oa 
or uotlttoathm, •• ~ 89 . 

ID. »641 the lctttw•tlo-aal LAY cotma&es1oll ·adopttcl • 

aN 1t'bera1 t$tt; wblob atatet\1 

·11.. 1;t 111.:.·/ F. t;i:. biJIIIPJ 

' •• 
. ' 



save !n euepttona). cJ.roums~s, varttblPI tl»ll 
,_.,. the _rlabt of tnnooent pateege tbrougb the 
terrttorla1 aea wltbOUt "'~" 1oua autbOI'U.,lon 01 .......... t•.u..,_ .. M: r- . ' • " ' ·. 
t~o.~.,..,. .... .., .,., 

lfoWGVtrt 1G l$86 •t ltt Se'f&Qtb -$USlQ111- after aotlQ 

tbe oo~t• ot certa"' SOV~Wt'llUJ:ltl and aRer ~&13.1 :e:vhv&b.s 

~be queatton, the Ooalulon •. lt obtlced to al.tQJ its potl\~a. 

lt _.n4e4 tbe. r:elevatt' Ptt.Gle ao as to sraa' to the ooa•tal 
' 

state the x-·tsbt to •• tbe ,.ssace of wrsb1pe ~ttroush •• 

te~l'ltol'Sal M& sut.J«t'' 'o prlor autborleatt.on .aM ll0t1tt:catlon. 

tbt •• •tev Pe'faUe« at the eJ.sb~b sese1oa m ••• Ar'ttcl6 24 
~ . ·- ' 

ot ovan ... epde4 1>1 1t provt.d4tat 

rtae_ · __ "". -__ .•tat_. ·· ._ .. - e.•_ •_.- •_ ,_-- mate __ - ·_'be.,._· •_aa_t_ •.--~._ ... _ •_hlpa 
tbotagb tbe t.rltorlal ••- tub2GCt. io, -.•vt.oQ 
•utwba_-_ ttoa o•. -· _ no.tlt_ toattort1 llor_•_ 111 l\ ••_ 1); _ 
&rallt lmlclcent pl!ll.lilllge ~Ubj# ti!IJ ob!llll"farlC$ of 
-. ___ prov"_l•a~J o_·_t_--._·u-Q:a.talf_- · _· .. -_11 ____ -"' ot Pr-"''"_'-·J.oi ot t.h& coastal StateJ am4 · · Dt1t1et ot f~18l'l 
v•sselt 4Ur11C I bell' pe.seae _ · · .- 71 . . 

Ift lte OGmlltftW7t the Conal.ssloa aotetl \bat vh11• • 

~aree llll!ll'bel' ot seaw 414 :fto' ~•(IQJ.re PJ'W1o.ae allthorlatl.oa • 
. . . ~ . . 

~tlttoatlon, ~t couJA_ u1sr veloo.e '1111 at,t.tate. Bat lt 414 

no\ 8611 tbat & State woul4. ·Bet '- ••tltld to requite nob • Q01;1ttoa,.10D or authOrlatlofl. 

At tbt UN coaterence on tbt La11 ot tbt Se 1a ~-. 1ft 

tbe ftl-•t Comml''" tbS.. ~11c1• wa8 ettbJeote4 to vartou .., •• 
meattJ ~.ttleb aouabt to •llllthate ·the reqttlf_.,, ot rtot1tlcatlorl 

,.-.;. 

90., tAOih se•e1~n o., 8Qp, 9• A/P1$D3 (29134). 

~- I&Sii'p · sea•101t n, sa.pp. '• -A/3l.le, PPt. aa.u, 
72.j' lld4· 



.a •thor'llatlort. ~btle VQte re3ecte4·en4 the t1u1 4hft 

ttlbllltted ~ t:·he nenarr &taelon we.e ~e~tical wltb tbe 

Coalla10ll' • t••• · there• the DPlab cteiesaw »roPG$M. an Meact. •. r ·vblob vOU14 e11111uate the "qQ.Uem•a' ot a\lthortaatloa aQd. 
. 74 

oa1y '"u!fe ll0t1tlntloa~ lble, tid ravoue4 bJ' tu •~•ltt-. . . .. 

. JJ\tt Whtm ,._ .Artlele ,.a • wbOle w;e voW upon, lt falld to set 
. . . .I 
the a.es-.rv two-•ttlrcla ••orliJ• tbis left the qt:lett10fl of 

laaoaea' .~*~••et of ,_ablpl tn oootdA.-able 4ou.bt1 e llo• ao 

_.,tete •-••tr o.ont,_lt\8 the r1sb\ ot S.naocent pa~Pae to» 
• • ,· • .• • . ,- ' Q. • 

vat'ablpa t.• t~n4 1ft the eon.-tlcn., fbe only provl$1ort hla,ms 
. ~ . ., ' . . . . . . ' ' 

~ ~•b1PI 11 Artlc1e 88_ whlc~ talat• 1e tbe rtgbts ot the 

•••tal state J.ft oaee • ~abip taUe to c~ wttb 1it »llle• . . . 

M4 hfQlfl.ti.Ottt• 

St 1t aometbtet ~~·d that slrtee Al'*lolea 1.4.1?· povt4ttag 
" 

tbe rlgbt of llmetOf!ll'· pas-.. a;pp1r to a11 shlps-,_ torelp ..,.. 

ehlps. alao ensoy \bl$ rtcbt. ttse••toMt lh• MW1 ,_. ot the 
"· . . ·. 

eonvetlon qan ~ut "tbe o,o~eluton tbat .. atttpa bava the 
. ' . 

.... rt.sb~• ~. the o\beiP $bJpa? \111 the ,roc•edlna:• of the 

c•r••eno• tea•• ao rooi tt:ft doulll tba' tblt ,.. ttot tbt lntentla 
. - " ,. 

ot t.be -torltt of •be telept10Jlt.~ · .· 

-ta. utf *• A/CO'Af,. 13/1;.39 , •• , • 

.,.. =~~~-; =-= t.=: ~ ...... 
_. ·· ace•pte4 'bt 45 votes to 81", v th 6 abat&n\1oaa. 

'"'· ,. . 
• 

. . ... ' ' ' 

~ •. P• ••. fM ntult et #he vote ._. 43 '1ft favou, 
IK'"i'sa1ttat1 wl'b 12 •bateet1RI• 

MU·sor•n•••··· *LA ot tn.-s.att; IAMIMI&IMI fiii!U.IIS&Rit •• •• ........ 1918, p. ••• . .. . .. . . . . . . - - - .. . . . 



. 80 

Be ,._, .~· lt .,, tt •lsbt also be Jmportt.a~ 1n 'hu 
conaeo•too to potat Ottt th&'b onlJ 44 State• tnte part;te•· to ttt. 

»IJS coaveatlon. oat of ""lob elgb\ Stat•v entere4 GJG01tlc 

ra•enattor.e to uf-egW!L1'4 their claltg4 rtg~' to aub3eo' pasaage 

. ·~ ·- " ot wueblp to Fe'flmte ••1>4••'~ .afl4 authos-U.tlml• 

leltJter bat tbeJI'• ·been Mf autb.Ort,ative ~udtoW. 

~ceatnt 1>1. • Ia~tl~ oowr•• In ,,. oorn-obannel .. '?8 . . . . 
CUet tbe Ott&n 414 not at•• lts vlew abOtat 'mt rtc.·ht ot 
_..blpl la terttorlal ..,.,_.. .otber tball S~at's• Juda• 

~..so, who ·was 'h•. ODl.J 3'l4tlf) to. clt.acuss iblt br_. q\leltlon 

. •14 tn bb. dtaeentbaa optulorq. 
Q :le ovf4en' tst ~2.1 t.be ar&Qmeuta ltlvok44. • ·. 
' 'a $'a'f:OU' of t.tr.Otm ·Ot ~laae toll wuablp•J 
a~te OlQttC«\ 1ft. cortftle1on1 at·. anr J"att sutfiolen~ 
•• baJ •• rooopt,toa or a wetom, 1n accordafte• 
wltb tf<a«lttoD&l ,_.eqo.SftmGntl;••• · · 

· xa •h6rt, the paae•g• ot vareblps tbroush . · 
WIT1t0fl61 w.tera Is aub!ec' ~ a Pl'thriOU• 

· •••• wbtcb mar be .aotU.flMt ·til a .-_..o•~· 
•n.-1 1J7 ·tbe oOM·tal. St;t.te., 9t. . 

In tbe' a1Jsettot ot .Utborl.attn, jt.Jdlclal ~on.ouaceiJIIQ\; 

w ••• to 1-elV. \1,011 tba p#aottoe t>f $.1*-.. to ciet;ebltle wlte'b• 

tbe wareblf' bav~ a IJ.GI ~~ lmlOOeQ' PNt•c•• .u • Jalt,. 
' •3011., ot state• reqliiJ:Ict P''- oot:Ut.o•1lon aDA ••borllatlor& 

tor the t*stase ot tuob tbipa1 lt •1 lJe aat•J.J' coao1\14e4 tbat 

r;aw 1 !'J· . T t -. %, 1 I j ., f.J ·,, 

. " 

ta,.. a• •• of roo~aotta a.s.a 1a Cbap'tr V ot 'ht.a von, 
ft•" :lit, ,-. •• ~.iQQUlnAt~'Ril&tl 111Mb (»>J). 
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tlac~U ••t~7 lfttQrr.aat~l lAwJ· t'be .. • h no £lldll of lDnooeAt 

Jlllaage ft# (ot'elgn _.ablpa, . tboagh aa a mt.'t•r of AQDIUIIt 

.Pezom.t.Gaton lt atwn. CJ'at'lW bY the. 1lttua1 s••• tor tblt 

passage of SllCb abt,.. 





Cbaptw f 
. ' 

.... --~·----~.d ,. ... ,, •.•• ,. 
GeoiP•Pblnlly speakklih a '''*l' -., lJe 4et11le4 at ·• 

"contractton or \lw aea letweeb ._ teut••t••• belas ot • 

~es-ta!fl limite« wf4'b aR4 OOMMtlq two ..... O'b.VU• 

te~tttt ., '-•t ln tal pu'louw pJaoe b1 'be tenitort..-
·. 1 

1• qtMStt.OJttf)•: !bU tbe ••utlal ab&J:act8Ptatio of a •walt u 
tbat 1\ 11 ·often tht only~ ,. ••r•• rO&Jt. to• DYlsa'1otl 
ttom orae ww. to auotber• ftole ttralts wbkb 1it: oa ;.n,.,._ 
tlorJa.l. mat'tts- ._.,ga~to-.1 routes a.re ueua1ir rei ... to . . t . . . 
. u ~~aatlo~ •vattt. tev •• the llf.,.lJ.fte tow 
11lt8Mtl~~1 o~rc• an4 eouaclca.lloa, 

&Wa'lb •••• -ot course, «ttte~ti.Dg JmPQrta•• tf/1 
' . . ; ' ~ 

tl'anar-' Moo1'4188 to \heb loca~1on .n4 votuae, of vattk,. 

au acoot4lfl8 to ~tb.- 'be' oo~Ultot two ~ta ot tbe htsb 
._. M" tbe hlab ••• •M e.Q .,__ of J.Qie ... tal •'-'•• So• . ·. 

ewat.ta •• o.t vltal .tapor-.ce lJeoause tbev ar• v·u•nr 
·lft41tpeaaa14e ,_. ooeah ~au.po~t. tt$ o-~ l'Ollte htaS 
pbJ'S!ca1.1y Ol' ••••lcalU potlible. tbo Stl'altt ot Oibt-altdt 

thf svat.• of ·aoapbol'at AD4 the ._.._,.uu, a.tt4 Ua• str-.s.a 

" 
~ Sl'ill attttlt. -iDW.S~ ,lkA&II <»47>. 

-' . _·. '' 

a, ft4' a taotbl ••<itlptlosa ot var loua ttl'alw tbrou&bout 
the voa-Ui ••• c~a• a.u. Itenaea,, •• Brtet Geos»apb10&1 
ltu41' ot svalu vb1ob Cortatl,llte a.cee f,. IntttoatJ.Oaal 
~artt.o•, f.Q n OOilf~ece on 'b' Law. ot tbo sea19p111 
llll.tdlt id• r It e£1WAMt&:~'¥1MIMh CGe••• · · ~~tp;ll4. 



ot.flnftt ~UMJll otbel'l·t tau 1ft \hi~J. cat;es~1• ln otb• 

lQetataoee.t tbe •••It •1 be e. conventent 'b\\t 110t an in41G• 

penaal4e route ... the CorfU Cbaattel 8.1\4 the Mel.aooM.· ttra1h 

ar• • ..,_.,h ot tbll category ot e'Walta* 

.... , tllfdill . .alltr•'ll 
A. a~lt _, bl OOJ!l,rUe4 wbOUJ ot tbe tenltorl$1 sea 

ot the ·l_lttotal state or states or a part ot 1t mar be terrltOJ-t.aJ. 

••~ u4 a PI#' ot .s.t b1gb seas ttopefldlJlg upon the wld'th of the 

l'tralt ab4 ''-' R ... th of the tenttorW aea c1aiule4 by tbe . .. .. " . ~ ' 

l.lttnal statet, If a strait u vide eftO'Q&b to conta.iD a channel 

ot higb ~·•• •~•· t.s n~~ma1l.J &pee.k~f:\1 no pHblem ct mLVJ.gatlorl 

to' the vessels of tlon-r1p~S.n states, aq1; tt territorial tea 

claims ot the lltiota1 Statu cover the vbDte wl4tb ot the atl'alt 
' ~ . . . 

or the on11 •vtea\91& obaiQel a tq stral,' lles tbroqb •• 

\•rrltol'lal aea1 probleu do art.te aS' to t.he nattt:'e ot the rlgh' . . . . 
ot paea•a• ot the veesela ot noa•rlpartau s-.ta. Slrm• many 
ot tbe sbalu art ot oruotal iltportuoe tot lnte,.-nattoft&l co~M~Uttl.• 

oatioa, '' 11 cen-.tlr tJOcepte4 'bat ca~lgatton tbr01lgh them 

would be tu•aat~ an4 aoetsa to them should not lKt prob1b1le4 
.. ' . ,, 

vltbftil apeett1o '·uat1tlalale cause,. 

!fte legal. ~'•&llme ot the terrtt~rlal eoa 18 o~aoterS..ed 

bY the :rlsbt ot tanoeell\ r>attate tor tbe v•saell ot other statea,., 

Bla' the rlsht of J.noooeat pueage has become ln $orae reapeota 

ure a *'ootnttes1" than a r !gbt. It 1s & t~tan4ar4 wblob call be 
"• • r" 

abUe4 1t a coaatal Stet& mterprew 11 su~ectlYel1• So• 

n · 1 · r _· •••• . 1 ·r J··- u. ,, ·a 



' 

states·· lt.ke ladonetla .Gild M&larsta.. mw• tft taet declare4 t-. 
paelage of eartt\tn types of vessels, euob as su"~ oU•tattkeSt8 . 4 
abc! nuolear•powe~ ahlpa at aon-ttlaoeent 128 II•· MOl'.,Uf 

tiM coastal Stat• 1a lfl\b_tta Itt· ~·t-o tUIJ*M i;he rlsbt ot 
ln1ocent pastagQ or evf»tt to ~eveDt 'the pasaase ll l' «•clcl .. .. 

and lt bai tb$ rJ.sbt to 4eot4e at lte~\ .bl the ti.ISt 1u .... e • 

\be paeeage to )e non.klnooent~ HellCe, tar tboae swat.• wltS.Oh 

•• lllllv covere4 'bJ the -.rlio,.lal-su oJA.Jm ot the l'ipariaft 

state, tbe r1sb• ot tonocftt .Jt&ttase iS regarde4 at lltt.Qqua'•• 

tbtf•tore ta the Y~al'toua attempt~ atJ <to4Ulcat1on ot · tbe Law ot 

the,.,., a tpocla). ~·~- s.a $oqbt to be ea'Ua1J11ebe4 to• tl*. 

ttr-alts·1. •• S:t lber tall wlth1n 'be terl'lt.Ol't.el ••• et ttbt 
. . . 

ooutt.l stat..-

J>lU'Ial the Dlttete&a\h oenturt vben fl'et4o• ol aav!sat.loa 

c.- to 1Kt G$t&bllsba41 a1tllatera1 o• b1ia$ea1 \l*ea•teJ ver-e 

eat•e« tato with r-ega»4 to ·some ltapor"*' sv•lts to par•atee 
the rt.rht ot passace to» •••ba\llt •n of t~te stgnatori States. 

tn 1011e cues• ali we sla11 •e• ,r•eeau.,, thle J~"1cb' waa ext•n4•4 .- .. .., 

to ibe ..-.b1pa a1ao. ''-• ,._ Straltt of ~4aftellH Nl4 e . . . . 
808pfto1'&11-. oJWtQe4 t-.ucb , .. tr•tt ot aebtttc x._.djl 1tl 

1774 wblo.b aavt GlU'eav.totet rlcbt; to tbt BU$.11t.D aero._., ahlpt 

: ' I. I •• ·' 4!?11 .. IXR 

4, see geaeal17t 1:be.US «e~._ee, the U7~}J.onw ... 1ttee on the .. 
P6$.Cttf\\1 n••• of tb& s-...•«• tm aoo. 'VM.li8/S0,14/SJ.43, 
PP• •l0-13,. · 

6,. Utlcle 1:1 P&l'8ogl'&phl l.allll 8 ot \he ConVenilot& on tile 
$'&nlt0!' ··. sea ana oontlgueus ZOI'let, slgned at Oetleva 1n 
19B8• UN DM., lt/Coat,W£ .... 

e. se• senually, Y111DUI M._l.l~Uit W tD4 §QM D:aMD• · at IA'tlh,iRDIJ. 1M ( Ittabbttl; ·. . . • 
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' e to nav lp~e the Blaok Gta.• In l8291 ln a veatr vltb Rue'sla, 

i:blt rtgbt wu e~ to all mePCballt vesselS vat\tag wl.tb 

autel.a an4 t1J1q the naa ot sta~ not at w• .wltb turkey. 

At ptttaent., passage ttwougb tbQte (1tra1ts 18 go'feftlt« by tbe 

Montr:eau convaatloa of 3;986 wblob ~antees tteedom or 

paseas• to lleNhaltt.•o ot all States ifl tfme of :P$&0•-. !be . 

11PtblpS eJJ3o7 tble ~1gh1; Wltl ... owtaln cumstra1Dv. 

!be Sot1ml tuea wblcb \tse4 to.be levld bJ Denmark on 

shiP~ paaatq tiD"OUib tbe Dtinlsb Straits were e.bo11sbe4 bJf '"' 
!"'"''' ot copenbs.sera 1Q lSG? to •blAb the USA sa"ttsOrlbe4 1n ' 9 ' 
1868• 

. OtMr tm,.,rt~ s•altt baVe als·o beell suli~ect ·~o special 

trent7 arrellfteBter.te. !tte Masella e_.atta are governed by tbe 

b'e&'7 between Are•ntlna 6b4. Chllt of ~1.· Paeaage through 

the Straits of Gl~al..- it Jeeula,ed bf 'he Allslo-Prencl\ 

DeClaration of J.904 to vbleb Spata a4We4 to 1G 1918 tbrougb 
' ' ~ 
the ftanoO..Spanl&b ,,..._,,. 

Wl"'lOtlt gotbi trlto en. 4ete.t1e of tbeae _.eatS..a; 

stltft.oe 1' to say tba$ all ot 'thea ert4eavoue4 'o estab111b 

a legal regtme vblcll pumlla rmstage ot the v.-seia of all 

states. 2b1• rlgbt. u en~oJ&LI 1a a seater MM\U'e bJ' tbe 

•. • 11 d l"',it". ... . l •. 

1. ~DI4•t P~ ••· 
8. Art tele :VI% of tbe ,,. •• ,, of j.4rlaDOPlet 14 Sep~embe• ua&, 

• quote&\ f.n MOOOUgal au atr~te, a. a, P• l1W • 

e. c. Jobn colomboa•al~tgbJI!&•I LAK at . .Silt §a 
(LOQdODt 1969)t e D• · t p, ,, -. 

"10• V.s. Man1 &Dct e. Ba~PQrt, "Malaeea Straits ot . 
Intenatlonal La'W",p til BalM iRJalll6uAf rlDSt£81SipQAJ. 
.Lilt 901* 13 ( 1973J t P• · . . • 



lb<t. Hontree.ux CotWen,lon aftd other ft-eattea tquJ.at1NJ 

the passage through &tratils create4 .lmpor-.at prece4ea' tovar4t 

tbt «eveloptrseft' of . the lft'ef'Jmtlonal ~erblo tu tbe s•as.u·. 
lllgltt ot mercbaat ablpe to a passage ttwougb the s~al.tl o.,. 

. ' '0 be l'lteOIJl18e4 wltb the ao<sept&D.C$ Ol 'be doo·utae ot· tbe 

beea0tt1 ot the blgb •••• BQt pasqe ot warthtpa wa.tS. • 
' .. ~ 

tltb~eot or eol\troY·GJ'er to» a 10111 tae. IA t·bo wo* or 
MODOUCa1 el'td BU'ktt 

there vu,. tiO.,_.., tor a lobg tlae a O.rmal4e• ·•'le 4Ufer•o• of opl.ll1oa oonoerl'llal tho rtgbt 
ot -.rshlpJ 'o paea through etra1tst SOlie statu 
u4 coaentatea attlaltlg a rlght ot ••ac• 
tre• ot arbltta1'y exola•lon, all4 otben etse .. los 
tbat ttte t.loutal.ata" ._. cozapeteat to ealu44t 
~blp .or, 1A .equt.:valertt aotlo.·. n1.,. to require 
no'ltlcat.lon a.Qd e.t.ttbOl'laa'ton• u 

.At the 1980 Hague Co4Utoatloa eont9reM•t ao oonclQilv.• 
' «eol81on wa reached 011 tbe pomt. lepcwt ,, 'he Oommlttee ot 

a,_u, eatt.S b7 Pr•~esaor &oimctdrtg• ataW ~bat tt. ,.. a 

•·rule or lAW"· •lrea4J •utabllaMG" tba' st~alte c0\114 never t. 

clote4. att GoYernmert"· r6plr!ft& to the .Preparawy Oommlttee• • ' .. . u . 
questt.ormabe vere more ret;1ctnt oa 1;be eu.bject, fbe Repor' 

ot tbe eeoon4 OormaJ.salol oontatu4 a proYts,loa to tbt ett<tctr 

•urider ·no pret•at, boW(tVu., mar tb$'6 be BAr lftte!"feltenoe ·vltb. . . . . 

the pase&ge of ..,.._.l!tb1PI tbrousb eu-atta cona,1tt~t1Dg a route 

. .. " 

u. *J>O':tsal ar14 BDlcG, n. a, '• aoa., 
ll. :rw.d. 



81 

. l3 
trm l«aternat1ona1 'rattJ.o betveea '• . .-te ot •• hS.gb ••"• 

. MoreoYGI'; the pa~JS•s• of _.,ll-I.PJ wu, la •uel•• war~ 
••perm1tte4 tn praotloe 13)' •J.lata1es !Q. ·cs.. ot peace•. 

fbe ttr1·tl &1ltl:tf#l.._,,,. p~oaoaaoemea• on tbe uau ot 
the paatuLge at var•btpa tuouall the stralta ~·ail8 trt \be lt.t4se­

ment ot tbe xa,•u~tonal 00\ir' ot Juet&oe 1ft tJht &~sri Abalmi.& 18 . - .• ··· .. 
Qua.. !be OMe wae oo•ulo.aecl bl .a d&s.PQte Ntv.eri A1baftJa 

an4 tbe Ualte4ltlftd.Olllt oo the la't••• r!cb' to een4 it• 
warsbtps tbroqb the eort• Cbatael1 part ot •lOb 1t.ea wlthlra 

the 'err1t0l'la1 aea oi ,._ tol'mv• 1ft May l.IH&; two. BP1tiall 

wr.sblpa wel'e f1rtci upu h1 A1baa1all coaet" b&tteJt• vbib 

-.h«J ab1ps were wlthi.a ttnt Uballt.u ,..., ot tbe s-uatt. fbtl 

lnclc.teat tou.cbed oft the eontt-overa1 be...,een 'be two Shtelt 

unt.•a Kl.ngdom olalmb,ls a r1gb' to ·seaci lts· wareb1P$ tbrO&lab 

tb• s~ra1t; attd Albaala tftalatlltg OQ .P~lor aotltloat1on aa4 

au:tborlaa\1oa tor ftb• PGt·•ac~ ot ncb sblps. Aa tbe .,outrov.-sy 

C0\114 not "· sett;1e4 ~ough 4lpl~tlc corraspoatt.ao• ~twee 

the two sta,es, Va1te4 1Uag4om 4801464 to ·teet tbe A1be.nlM 

att1tu4e b1 se~IQ 1u ...,..,hf.ps tbrougb tbe straits. DUrlrlr 
th& attempted paaa,.se .oft 82 octo• l948 'hrougb tho AlbaQS. 

part ot 'be etJait, two Brlt1sh .a.o•tro,ee etrqc~ aJAe• wb:l.cb 

eaute4 contl4ea'bh dauiage aad 101a or llte. In Jtovemw 1948, 

ttt. 0Dlte4 IU.bgctom ,dec14e4 to ml~teeWHp tbe AlbAtall part ot 
the atratt att4 414 so aga:lnst the vlsbes of the Albard.• 

l3 •. Blald rar s.b• §JMB4 GIJ8UJ411h ~ qt~o\.a. 1a -'*•• P• za, 
14. Bruel, n. lt P• 280,. 

18,. .taltiiii~SMCS --llitalaiJiiPRI:II (1949). 



Oovettama~ llle 4lapste, wa ttr•t Jefei'Je4 to the Se<n.ar1'J. 

Coqnotl on wboae l'GComtae1'14atlon$ lt ..,.. take• b.eto•• t.~ 
IntenatlOQ1 court· ot JQttloe. 

88 

!!be OOQI't apl1o.ltl7 uph$.W 1lbe 8t1ltt#b cla.lrA to a r'a" 
of tnnooet paaaage tcm lta ..-fb1Ptt· lejtOtlP.S Alban&a• • 

' 
oontentlon •a.t the· paaaage ot 82 Ootf>ber 1946 we • vto1atloll 

ot 1tt sovel'e.lgnty, the Ct»lrl seld.J: 
I . 

It la tn the optnlott of $.be COltt'• . senr;»aJ.li 
recognti..S u4 1ft aee~clalae wl'b !Atdftatl.Onal. 
ouatom thl.t ste;tts. t.n time ot peace b;\ve a.rlgb\ 
to .3eDd tbelr wanhiPI tbrOU:gh e.tra.!ts U$84 tf# 
tutenattol'l&l ••1-tlon betwea '• r>er'• ot tbt 
blgb ae• wlthoat tbe PIGVlou.a· e».tU»l!hat.tc»l ot· • 
coa•tal State1 prcrtlded · the P88Jaie 14 &tl»fS• 
trDl••• otb8rvsae .fll'.IOJ~lbt4 ln &It 1DWra'l7 ~ 
oOJWent1ob1 'here ts tto rlsbt !OP a. oouta1 State 
to pJ>ohlbl\ suc:tt pasaaatf: ''bJ'®gll atraf.ta la •Jil• 
of peace. 16 . 

Xt ,... clearly 68$UlJ84 as a 'basla of' t:he court•• dec·t.a.loa. 

that the cbaraow ot tbe ·vessel 40$8 not tletGnllae whether •• 
' . . 

p&aaage 18 tanoe•~ .w ut. fh-. a1galtloau~• ot thll aseumptiOb 

1s ,._t _prte asawt,l.oQa by _.t.••• an« Go'fe•maents llat ~tihtpt 
. . ·. ' . ' . 

ha4 ao rta• ot pas1age p~obably rute4 a tlle belltf tba.' tbt 

mt1ltarv cbaraotu ot tu ves$ei. _. la l~fhtlt 1ftconstneat w11Sb . 11 . 
the eo,lon ot. labocen' paJsaee. 

the court aUo IIOWed tba' tbe two rtparlan states, oreoce 
' .. . ~ . 

au« Altaata., 414 no' maJ.ata~ nermal relat~ne, tbat oreeot. 

conatdere4 ltt•lt teolmJ.callJ at war w1th Al'baata ail4 th&tt 

therefore, Albania; conal4ere4 It :a-usart to take certata 

meatm'es ot vlctle.l<tt 11\ tb• teglot. ta epl.te of thla, tltt 

11. au~, P~ as. . 
·1?~ MePoatgal an4 BUrke, 11. 3, P•; 8)6, 



Wbe'b• 'be ceutal Stat• can req\llre llOt1flcatlc.m betGI'e 

tb.e pasease o.l a waJ"Ihl.p le not cleu ~- tbe Ja4semeD.t. 

- rbe court• a J>rW1f$1)Ce.4. J#ef-.t~oe· tor fffe..._ ot navt.gatlcm 

C&Jl be 4e4u.~e4 nom tts coneeptton ot atra·1ts conoernltag wb!#b 
. . r . 

, .. e:b a r.l.gJlt. mutt 'be fitoOgrtl.aecl... fbe matn Alballtan argument _. 

•ttat aor.tu cbataoel vas at_ •• S.portao1 str•l:t_ not betq a 

uc•ssarr route betve• opea ·eea d_., aatl that lt \181· •1nlr 

"'*' for l.oeal traftlo bttween oor tu aM Sat-ani a..-. ae~ect1ftl 

theSe argqmeaw, .,b~ Court em_phaalie4 that '*'tilt deeJ.al•e crtte1'1oa 

lA ra,her lte seopaphloal situttoD • couaeotlftg tvo patote ot 
the bleb s• and tbe taci; ot 1t• b$1Qg use4 tor lllterDat.J.onal 

l9 
nav igati.Qn•~. !be avaSt aeet aot ooutttute an asstmtla1 Ol' 

ic41apenaab3.e rotti:et it 18 S\lltlolebt U lt 1a a ueetul _route, 

!ht ~udgmaeot O·f the court .ae S.\ clear tba't tbe ctmetal 

autborl'' t1'1• paeaage ot -.rshtps a'*d otlltr •talpa 1.1 1lmtte4 ..... 

exclustoa of· n,oQ.imlOOeat passage onlf,. 

fbe Xaterna1;1ona1 .t..aw C~teslon vas · ptatlJ ln-fluenc:$4 

t4' tbe 'Udgement 1ft the SiBf» wblall&. oaao. ta ita 1966 uratt, 
the. eounnus1on recommended 'bat tbe eoaatallta.te .:Olll4t kl 

ucept1ona.l c uouu~u-. •••pend •eJOpora.rU7 innooant PA'"'" 

m. iJ!.f1til9f
84

QIIti.A'allltiiat,aaRa£b -(1948), P• •· 
' -. .. . . 

19 •. lPIA• 



• thl'cmgh ''" terr.l\ot.'tal ••• Bl\ !t taa4o lt oleaw !that tbt• 

r!cbt 414 I\Ot eacn•.-ss ~b$ passage tbl!ougb •~alta. Ar*lale 17t 

paragrapb 4. ot •• Dratl statel\1 

there mtaat be no SlUJPftttatd of the. f.tlnocell' · · 
pueas• .of to~•~&• l!fblps tl\1'0\lgh stralu · B'll uu4 t• :lftter_. 11_ .. a\toraal. aav·'Pti.OD 

een •• parte ot •btl hlsb eeaa. 81 

the ••• ot •• .-« •sttlPJ• wea me&ft1. to tndtc.•• thttt 

the problbltlon to auspeJMl 11Ultoent pu;.-ge applt•« to lfl.rJhlPJ 

•• well as 118rOballt veaeela, tt me.y alto_ be noted that the 

co•tsaton spolco ot etJ1alts wbtab wel'e 1180nlal1~ WIC!l4 ttll 

eavtp.t~ob. '!he CC1Unlaaton said !n 1tt commentarr tM.\ .. ,, 

voul.4 be ~a contorrAl'J' TAfltb the court•• deolslon to ·laaew\ the· 

vo•4 « aorrellJ" betOM the wrd • ue.ed'~ • tfb.t.o·h: 1M~ sugsute&• 
• • • • • 

bf ttao SIBCP ~Sibtratl. d.eclalon, tbt •CODilifalon 414 not explau 
wt.re iD the SlBil J<AIDD& caae-,. ttae •&~&sutton• _. toaft4 oJ 

bow waa lt i.a •oontorlllltl* wi.tb the ceclalon. Oil the o.tbet 

halld,. tbe. auqement. 1a "tulte exp1J.c1t u.s a tat tag tbart tu 
tessen~lal orlter_tont ot a aUal' ,... CGOSfapbloalt and Ia · 

re~ect1q tbe Albanlarl argwltOt fo» an exP11~1t crlhltloll ot . 18 . . 
u•e•., 

A' the 'UN COlllerenoa on t.llrl Law of tbe S•• at Geneva 1D 

1969t sltutaatlal progest ve.s me.c1e 11\ the 41rectloo ot promottaa 

H _r t . ·1 • ·ou 1 f uiil!· 

m. uttc1e ~u par~a_. pta· 3 ot \be u ~ ot 1968. 
lJJ Doc, A(~l.Gt (1968). 

Bl. UN Doc. A/81$ (l966) • ll'lpha81• e4ileclt 

as. DH• 
as.- .McDollgal anc1. 1\U'ket a, a, p, sot. 
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more •1!1c1ualve• ue ot 1be J.tl'altl dd ot "es•tettas tn. 
.autttortty ot tbe coaatal S-tatet ... Tbi$ -..s ac.tllei~eO tt.rat11 br 

the elt.mtu.tlon of the wor'i "b01'Ja111" fltom tbe 1986 Draft. ot 

lbe Int•natlonaJ. Law CommllstoftJ art4 aecob41Yt by 1ttelu41Dg 

'bote stralta 111bS.Ch connect tbG bldl .,_. with the territorial 

ae• ot a ttn'e1aa Sta'" 1n tbe oone•ptlon (Jf tbe tne ot Jtral\a 

to vJd.oll the proh1bttt01l ol s.uepeu l.oa .IJJ applloal)i\t~ 

·the unt.te4 sta.tes otes&te 'o 'he ormtEJrence ••• aa 14 . ' 
.-.-_., . to Artlele 1?,~ paiagrapb 4 tf 'be XLO Oaf$ wlllob 

. ' 

wul4 ••• d.e1tte4 'be w• •>ttOrallr'· tam lit lt ,... state« 

tba' t~ WJ£11 ~~ 4touton ba4 u.t -~~ qua1Ule4 'be vcd 

•ueea•.. ta. oblec' of acwlag ·tbe ara~' ,_ to .,.... paua.ge 
i 

thrfAlltt ltralte \Jblot. ..,..~ actua1l7 llte4 d4 to avol4 ti'lct!.oa 

fill# tba coacept ot ••••1 QQ1, fiR UtalW Kltlg40ll 4elega.te ' 16 . ' ' 
W.'OW aao\tte - ... ~ vbhb wou,l4 ••• bad tile e.tteo' of 

J.nclu.4llll •••''' Pl'OV i41.U eccesa to POrt. a8 su'b#ect to tbtt 

rl&bt ot lmloeeft\ ,.....,.. sve.ntuallr botlt proposa.u •• 

omnblfte4. ao4 ibe flliBl t•x\ _. aubttd.tte4 .a a fbret-Powel' • • • 

aaerutmea' bJ the htbtr1atldJ.,. tbe Dltt &114 P.wttaaa~ 
·• .. . 

14. tm DOC-. .A/COQt•lB/C•l/J;I89t »•tr«t-Od 1n tm OOiltereao• Oft 
the Law ot tbe.$eat :.QJ:(IIMl i&tBAfltt vol. lilt P• ao. 

86. tm: Doc, A/Cont.l3/C.l/L-.87t »&prodaoe4 1n Q'tlalll.JSMR£Ait 
Vol• IIIt P• UB. . 

ee. fht am&Ddnleft' rea«t 
•attbltttute the to110W1ftg WdJ 
(4) '. 11••. · Jball be uo auapeu.l.Oll. ot 'h.e tnn. ocent paa. ·: aage 

of twetp shlps ·thr-ough strat.ta or o•be aeaJ.anea 
wbf.cb are uae4 to~ lft.~•tf.oflal· navlptlon 'betvMa 
• J*Z't ot the ·bUb ..., &lltl anotber ,.r~. ot the bi&ll 
ae .. or tbe terr 11ort&l ••• et a fo:rcd.gn s-.te:•. 
Wbell lt -.. aecepte4. 'b7 the Conf•rence, tile phr ... • 
• otbs' ••laftea~ val ~~ ttoa the obOYe quot.ect text.,. . . . . 

tm ooo. A,looat,;J3/0.JI£.&?, repr.oauce4 aa 1n .bW•t P• aa1. 



tatrodUo!Dg tbtf: .-naan\, VeQ~lt tbt NetherlanM deleP'­

cteol.recb 
tt was 1nsutl1c lellt to 4eoltt.re tbe b1gb BG:M 
opea to tFaftto wl.''*'' ,aJ.Io au-ruteef.QS. •• 
l"lgbt: of on•y tnto seaporte. lt .the J!!lSht ot 
e.ecnt ·tso poru vaa to be ua\lre4 to Jan41~Jt$4 
lil_t&_ lh_. _. 1 trfflilr&.t_. 8 .. bOUJ.4 1t 'be gQ&l'dlet4 to 
the marl ._ .. . counv~.e~.. 87 . 

'fbe ••• •• the ter.u~••l.,.. ot • toret~a state• 
'tfblob- <t&nlQ- to be -~at 'Aqaba CkUet 1fal Ule1Ai4t4 to eat._ 
8Qar4 tbt rt.sht et Israel tol' envt to 1te J*t, JtUat, ttwCA~th 

. the ettalh of tlra aAd tho ault ot Aq•b& vblob lle vitttlft the 
' . 

t••~' 110l'k1 ''" ot .SSJPt AD4 SU41 Arabia• · tbh queatt011 ba4 

beta rat.te4 earlier at ttle 4koll$&lou of •• Dllel'u.tlonal Lav 

commlsstol\ also. At tbe S6Gtb Mee,S.s ot t:M CODil)ieslon !a 1N8, 

Speclel Rapporteur ftaACO!a po1Dled Mt tb&t parapapb 4 (of tbe 

coaparabltt prov,S..lon, 'heft; A•tclole lS) -.elated to atra111· 

between \wo parta ot · tb•· hiab· a••• and •• 4W GOt apply to· tbe 

Gtllt ot Aqat. Wbloh tboql open to •be higb e.u oo. one en41 
• • • • 

mer•lY gave ace•• to a pcwt, o.t the .,.._...,. In ttl oOIIJIGbtarJ1 
tbe conuatast.oa CSMtW \o ~••-"• lts PHltton on Ule· uaue.­

Wbefl tbe '"'"''• oue up Mto.re· tbe· us GOGttWtllO• at . . 

· atDeva, the Aqabl- cJ. ... e Yas aWongly ort.tlolaed lty• amo~~~ o·tbeHt 
. ' . ~ - . ~ .,- ' 

th<t Arab COW'ltrtu., Oppoall'lg tho ~~Power moadl!lent,. Sbukatrt,, . . 
, the delegate or saactl A»e.bh, uuuttoae4 tl$ 1ecat valltt.tr of 

·tJW ohaages proposed 1n the ,&Dielidmertt. He eat« ttat the aaellde4 

test DO lOftiGI' deal. vt•b get\Pal prlftelpl.u Of s.-.taatioaal 

2f. tm coafereuc• on the LaW. of the SMt WISIII. 1111!4lt 
vo1, Illt' p. 81• . 

21. 1 X11£UAJs-Q#- ;g .. ai$&WJAia.J.IJ.GaaJialtat DfMit P+ 201. 



1a-. tat bad beeq clearly '•-Uo'red. to promctte 'he ci,al$t- ot olle 

statlfl «.ra Ia4oa•taa ·4e1ea&tet 1Utwaaat.«3a,, also ••tresM-1 

tbe 'ff.ft ,._,·no rtsbt ol tanoeet PMfage· e•tetet ln ta caP ot 
80 

et»a1'8 QOflflGC,tQI W:Fl toJtial •ea W~ib, the bJ.gb l'e&• BYta -· 

lhouab fa hh re.plJ to th18. crt.ttottm-, fe~zut,. 'tb$ «Gleca'• ot 
tlu.f Natbelaa.411t Of)U].4 ao• J19fef' to ·HJ ipeolflC: .U'tborlt}' la 

aupper\ ot tbJ.a QeW 1,.e .. t1oa1 the a•na411ent wu uop"' 1ft •bt 
ra»•t co•lttea b7 a .rJ'OY -.rc!D of 31 ¥otes to 301 vltb lt 

abttelltto.u ud .1a,er •mlone4 l»r •he PleaarJ •••ton ot ·tJw 31 . 
Cottt••aoe, 

''*'• Ar'Cltle lf1 J&f'alhtpb 4 o:t •• · oaneta cev~ntlorl 
l)ll'OVl<ielt 

~ . . . 

'fb!!We 1'-11 _be ItO 8UIJMID81ct\ ot 'be IAQOOd' 
•P••ase ... · . or_ .. toNSSn.· tbt_··"'· t~Otl. ;tt teta.ltt wbte···b ere Qaed .t• SD'eru.tl01tal uavl.st•tton between. 
ob.$ '*"' ot the b.llh lftl e.ad .#flOtltt» part ot 
the blab eeu OJ.i the •r1tf4'1al •• ot a totella Sta'•• 
Aft argument tbat le. often &Av ..... asatatl thta urtlcle 

J.a that t.t 18 a •aew rut.-.. lfbU• 1n an ar,tele Oft tb.$ »SB . . ·". ' 

vontereftCet ~,b., a. o..n, the 1-~ ot us 4e1ep.t1ofl to·~ 

C·oatel'eace, aal4• qtJie o.r.uwa o~e tma, ln a pe).tttc&lly 

cbatged 61'(J&t aob!trfe4 apeuent S1lffleleftt to 'Write allft Q4 aa· 
bertetlclo~t ~ult tnt~ lfttentatlona1 l.awft.,- ~t~,t even f.f tb4t 

- r.,w a&.Ja••·_ .• t .. ,rt ____ :tta 

SQ • a .. cor~teroaoe on the La1t •' the sea• .Q.Ultltl 119Ardlt 
vol. tiz, . Pf 93. 

so, au., w. ta.M. 

~1. DW-.• vol. Xt, P• •• 

aa •. quote4. UtL.Mf~Grots.t itpasaage !J1rougb Stralts ot !baa. 
' ;4(I)!rt(J::)Gtt~ ff.fCIA~-., .... 1111 gf.:'MUir.tU ,flllliWt 

. , .. t H.....,.. 



. ,:-. 
. . ... ' ~ 

conference' e:eated a aw rttlEtt as Solomoa 61oata JXtlnQI out;a 

%'WI DO\ lft eftJ W.V .!.QCOflll.lteat vlth ~earlltr 
J)l"f)ftbtl!lOeaeatl oil . thf .. tabjett.. Qt~1u tlaplJ.t 
there was no ear1tt" pronotUlOemen,. ta tba 
place ot euob a vacuum, ~- c .• .r.-em=e, bJ' 
caretl.tl. abalosr ~o .general pr lho tpleJ of taw, · 
A4 'bee.rlftg 1Q tlltll4 ttn. .t)Verwbelmlag })rtWtiU· 
u4 'deelA:attont ot 3te.tea oa tbe JPt\.t~, 
eatablllbe« a rnle 1io sov-. •• c.-e S. .qtaeattoa. a3 · ·· 

lie ta•~- dcltJ 

t' •a a 1ep1 q·RGS•loa1 rav•a lt 1ta lmJlS.C.. 
·ttou wn poltttoal..~ GO«iflcatton re.qtalrea the 
t1111.1\a of aoy capa ·~ ••• bJ o7atlot'l ot nw 
Jaw., · In tbu· cuet tbe coateeno• _.. 4ollls 
precllea, tbat• M 

·s lratlarly~ ·Orost atllrGt 

!ll.tre 11 roorA tor &r.p1Qeat vbe'MI' .ar\toie 
16/4 ort&t88 a Qew tule ·vblcb ·wouJ4" 1)11t41q 

•; on tbt eoutl'actlltg •-tr~• on11. or wltthe '' 
••11 a~ltU.. ,. ~ttoutaruea a ru~ whiob: " .... ..a 1lnp11o1t '241 oustotla'rl 1Q-tlat1ona1 laW 
"-•·• tbe genenl·.FtaOip).e ot t.tee4a of the • .., 
ail4 nav taa•loD• .•• , 

tn tbe F•••' aub~JU•t.oa, tbe Jide .doN 
represent a oodU"toatton ot cust~y iftternatlo-..1 
lav although lt OOQU Bl$o be &rltlei ,., 1' coatalQI 
an tl.emen• of prog .. Q88l9e deve1opaertt of the :w.v. aa 
ro swa up, 'lW 196$ coatel'enc• ttofl onl1 reafJrlrad tbe 

law laid 4QVt1 J.n 'be Qt£18 Qblhlti kilt tlllder· vb.l<:h tba •rqb&a' 
. r' •·@. . •• ' ··-

11esse1s an4 warshlps bave a r l.gbt ot f.lltlooell'\ pataage •hrousb 

Jtr$11t8 and wb1ob cannot 1:18 arbt.trattlt 4eAlei b1 'he coaatal 

state, wt nede 1• even aaore ltberal. !Itt 4tt1altl.on ot a ••lt 

33 .. 



UIM$ .d .ldmJiiG .ACuZ.J&\a.fd,J!M 
OQa o,t tbs lssuea oa vbtAb the •• Gi\Jhfta CafererlOtl 

hsl.4 1ft lOS auti 18SO faiW to ~arrlve •' a 4eQJ.slen,.. th 

ll"eacttb ot terrttorlal. *:•· A' that ttme, a large nwaber of 

••ntrtes1 tno1\l41Q the W.s ar1tllle POwra lttce the USA •• 

the u, a4~ to tbt •.adl\tonal 1Jiat' of lttree: m11e•• a.t 
th.li cw14 ut 'be lnoonoratecl 1«1 ~· eooveutton. on ferr1toJtS&1 

wters malnl.7 beoause ot the ·•PP~1tt.cm ot the ussa, .the SoYle• 

81oot 6d tbl .fb~4 l.f01'2.4 PowtH•·. 

~tarlfta tbe ·J.a•t «ecue,, th•e •• t:~een a •~• ·of 

ttnilatQtal ateuslont ot tbli 1falt ot ths tenttori.al •• b1 
. . 

St&tet• Whereas lG lSGO only 13 Sta.tett olaf.mttd a twel••••U.• 

WrltoJ!1al·· aea,: 111 1973, the owa~ ha.$ .rltea to 62.- AlaOt 
. . ' ~ 

e~to,bar l6 Stales eUdm • ttree4'b of 11 to 200 .S.iet 1ft tbell-

terr·t:to»l.lf.1 •••· It o.d be sate1r .s.so~W 'bat twelv.-mtlt 

lltalt has ttecae tbe .,,, accept$b1e lirnlt to a ma.Jorlty ot 
' ' 

the State•• AI the UISl\ 4tlepte, Mallk told the s-...Bett 
·Conua1t~e1 •fbe .12 m134 11mtt ·tfa$ recogt11Ae4 b7 lOO stateJ on 

the balta ot e. ratloaal eons1derat1oa ot their own lbte:reett ••• e.D4 the illwreats of crt»• ooun't~le;•~ . &Yen ·tboae states vhlob 

olalm 200 mlle lllllt 4o so tf:lf eootlOJd.c teaeons aDd allow t.ree .. • ··. . . . 

·passage be10ftd a ~lat' ol 18 •U.•• · 
' 

-.I -!• • I. I I t'II'An. 17111 



l 

oaa ot tbe d'-tl ol ttdl' ateatha. or tenttor't.1 ... 
1Salt .... ... " hel•• tdlill .. , ... _, ....... wfd4b bl4 
• obatlul ot lldb nat Ia whlcb tht ~itlof1al 1Ht4ta _,. 

enjo,.S tar .an States, ,_, -... ttRl .. W..,. ta1tleot w 
tbe ooaatal s-.tea• ~t.Wlt4iotlola. A ,.._. · .-w wt bl tt1t 

US S"-te n.pu•at lft4loatu tba* ._. IN 118 ,tAIOIJ •U.tCI 

vbtcb ·YOUH be Gltto·'*'l ·v t;m, e»baeha ot till .,tt.lal••• 
11.ftttt ,_ •••• to Nl'Jt ratt•,, *' ol thle awdb 11a • 
•- •--t ........ tdio:.~·~t r_......... -~ ..... ..._,.,..,. -~ .. ,..k ..... 
AUtpOf'~ .............. •VU.Aio ·"""·--· lfi,.NVf!# ~~-- ~~ ........ . 

ACb J.tt,_tallt 'WAIUwa,. al tbt two Wlti ~--~-~ fofta$ SC.ait. · 

~- Gtl-a.t1 M*lldt Batt u4 Strait ·Ot -.. la AIJat 

a.,_~-·~ suatta u. Abloat ettatu ot tllhltu1 •• 
. \ . 

Btl'alte, lottb C..,._l M4 -. s•.stt ba •••• 
... 

, .. _ .... ,. -···---· -,~,. · "' 4 u.... , ....... us• .-... ttr..... nv~ ...... llllr IHi ..,..... __ ....,. . ~- ,t .. ._.. AV .ft ~Pi~U . ''- •-. ...-w 

aot pepar.t ·to aooGpt w auattotl ot ...... _..Ill ... to 

'Wl'Vt dl• ad~aa lt 18 eocus•PHIM b.r u aoc•,._• of tH 
rSebt t4 .,.._ PMRit" 'tW.Ib ,._,., Ut4 t• IIIC..,.it__.. 

Mlltite\loo. Move, tbfl tflll'td ~--• &~1•••• ••14 Ill tbe 
.s-..at40.Ut ... 

Llkt · ... ._ 00\lflVHI tbt VJd.W ltiaMI bl4 
-.w It cl..., _ wt 1l1 \tShl '-•••• requbed 
tbl'l a~t Ob a. ~U. MD&Wtal •• 
ellouW li8 OoatPled. dttl .,..._._Oil t• •eMSt 
tbroutb •valtl Uft4_ ttll' la._.tlOial ~avlptloat 

• •• .,. nr f16Ui I . I .II· . '!/'liii!IJ •. •••rre-···" tlbl·. ~~~~~ I ....... ,.MJ, 
ao. ldl· 



·.'"'•· 

tba\ PDt1~lon cont1atu)4 tc· reFeHftl oae ot tht 
bdic e1~tt ot · l'a at101l61 poJ.iOY'J. vblob lt 
""14 Do\ aa#rtttot-. .fO · 

lbe rll.bt of ~cen~~ pa~•aae llblob 11 prov14.- tl'ft\tU 

tbe P'••••• cut__., aQ4 CMvent10.1 qtc:~mattonl law Ja 

.str'alta wbleb text• tbe ileJrt~•la1 eea ot tbe ll,tor&l S.~Mt . . . 

is ~'•-"• ·bJ thea• e-.e as ~uate. tbe,·repr« lbt 

H&S. ot innocent Pl\fi&Stt • UQSatltfatltorr beo&llM ( S) tht 

.Nlea J~ela,lag 'o 1an••• ~sage ot w.'rlbi~s ar-e no\ btton4 

40\lM eve• und.-. 'be l98B ~otWentlolt ou !errt,Qt'lal Sea ·Mi 

Cootlpoua Zortelt ( ll.) \lMtl'' U>t1ot• 14 pa1'1\grapb ' of the 

convention, auburtaes are s-eqQtred tq ttavtph Oh the ·sarta.e• 

u:t4 to a how their Aapf ( Ut.l tbe «to.., tal State ls "'*• 1ft tbe 

tb.-e' 1ns'krme to oa,ego~lse any pass•ge as acm.ltlDocellt, •••• 
'be pusage ot nuclea.r•POWtt•CI Vtstoll or eU t&DkV•t aa4 

(l.v) tbeJiG 1a no rt.gh' of 1Dnoctmt ,paetJ;-ge ,.,. abor•ft t.JU.touah a 
the •b•~• abOve the tenito»s.l --. .· ••-•·• 'be mo'b111'1 

of tbe &laVal to:tcea cit the 'Ill Powtra, 1fblcb theJ 'beltev• u 
essential tl8 'heir glob&l 41Pl'OllaCJ, ·IM greafll' rea~tct.llt 

only the· r J.gbt ot lml«utrtt P&lhtle e'll.ats Ia the •••1•• . . 

conuetlns on• •• vl'b auo,bd. 

Ano'w rease put twwrcl "'· a~p"'' their de.at foJ' 
tree P.Msace lo • ._ atra.tts 11 tbat flteaaora ot l'la'ff 1p:tt.oa a 
the blgll •eaa wott14 beOOliG meoatngl~sa u;alGa$ ... is tre.-

. . 

ttl noc. A/AO.l98/SC~t·f/Sl\t&Bt P• lSO• 

See tbe •• , .... , of. the «•t.pte .. of Gberlat tn Aataa. 
Afrl.a Lepl coneultat1ve Conw1'tlM• aiJ:IIS'IIa~~IC lbl 
li•b .llll&sm be14 e.t Lagoa (19?2), P• . . • · .. · · · · 



duvbg tba 4e11bax-at1~ ot t• e._Be4 ODla'lllitteei. 

the tJat,e4 States del.q&.itlon bell•vet~ ttat tbe 
rqtd to paae thrOQgb stralw abou1<1 h ••a-00, 
1n l.a1ir· 81 vbat 1t Vall 1n tM•t •n JJlbetGI\t. Ad 
weparabJ.• e-43\UlC* ot -tbe tneiOm of aavl&&''" 
au<t .ov. untah' ou thO blgll •eaa tbemstlt•• 
wt.tllout auob rtght of •••tt, tboa• blsb na. 
llfee4om$ wou14 lole e.tc,tb ot ~ne~ JIGallfAI 1t tbe 
breacltb ot tenf.torSal Jcta waa to be lller_,ecl to 
twelve m11es. 4a 

Makf.Qs an oee&ll pe1tor at~tement oll3 *' 1970t 

ft'fl8Went Nixon ot the untte4 states em~S..4 the neet tor 

a treat)' estab11ablo& J.2..11lle 1Jatt tor te:rrltor-1al au t:Ltl4 . . 41 ' 
&et trantlt tbroulb l.aterna1;,lonal atra1t•• · to gtva it a 

oonet-et,e torna, 'Cbe ualtec~ s-.tee Ultr04®'ed lri. auo-a.,alttee lt 

ot . the tm sea-be4 committee a tei or ~aft arilQlea oa tbe 

~tb ot 'be Tei'rl.t01'l.a1 sea, 8'bt1lW aa4 11tberJ.u. · r 

S.plcd.nltls 'be o_,ee•tvea ot tbe r.att, ,,_ us ouene 
at "" As~At'rlcu J;egal ConeuJ.ta•tve cowntotee sal4t 

· some tev states · arf) uveeatlq the eatabltabuat 
ot llGWt l'lltberto . ul1t'ooogo1ae4 · cont:-e1a ove~· 
t.ee4oa of ••••• th'roucb e.- of 'he UIOii 
tlgoltlca.nt arteries ot bhraatlmJal o--.nl-
oatlon. Wbat •• Ualted. States aMkl b DOt tbe 
tttea,1on or anr QeW r1atrt• .or prlvUec.es1 a-t 
amply tho •.J..at•.••.• .. o.•t ext•tlbg treetor. ot 
ne.•t.aatton aud of overtllah•• ·44 . .. 
utlcle t ,~f tbe, ur.tt :ttecosau.t tb$ r lgbt ot ~bt 

coastal state to O$t&b~hb a breadtb of ~1'-1&1 sea tto 

~· than twelve mU••• Ar'lole IX ata.'f;at: 

4a. tm noc., A/AC.la8181:,:xrtG.a, p, •• 

43. > :lllt&taik&DA1 id ... 1JUIIIAI.It 1910, P• 801, 

.... ~'IW~~we~· 
PP. . ., . . .. 



(l) Ill atre.S.ts ue.ed 'fe fateft&tlonal navlptloa 
be'-• orte J*l'l ot 'be b18b aeaa anct ._, ... 
~t of tbe bl.gb • ., 01' ~ _,.ltorlal .. 
ot a torelsn state, all atd.pa M4 aircraft• .to 
trans1t abill a~o)' •tte aau tnectotll ot navlga. 
tJoa en« overtlJ;Sbt; tor tbe pqrpOfJ9 ot •••'' 
th!"ousb od over sucb a.f:raltt1 as thev ••• oa 
·Obe btgb aeat. CO&It&l. States taa1 .iiMW 
ool'rt4cre eqt,ta'ble tot trut1t bJ all e:tilt• Nl4 
•~rant thrcuab all4 ov• Reb ,_.,... Ia * 
c&se of etralta where ·;PBrtJ.clll.ar <d•M•la: of 
fte.Vlp.ttoll u>G OGJt;OliR'U, ttlQPlOJd bJ ablpa· lb 
t:rautt,. tbe com.-ta.a ao tar aa ebtpa -.re 
com:erne«, eball .t.DclUde qcb obt.tmela• · 

(11) !b$ Provl•lon• of tbl$ AJ'tlole ab&U aot effetl 
OOI'lYe·attttl'll Of' otl'.l$1' lateftlat10'QA1 6gl'HIDIDU 
alread7 lD ton•, ·a.peo1t1call7 r•u,ac to 
)JM'ttoul&r stltatts., 46 

Blaboratltll tbe nratt, tt. vs •l•gate: ~the s-.-'Beel . 
coatt.tee· 4e01are4 that •the rq._ ot ftae t~raa.alt .. ~oposffd bJ 

the un~te4 state~ wu a 1S.1te4 rJ.gbt t..•• a tJhtp or· altCl'aR 
- ., ,\ 

el(.-cblftg that r18:bt cf)Q14 only eat• a ••r&t,, patt thr01tsll 

of' ov•• f.t on the 1101t dliteet eovee aatt 1-..e l' at 'be o~bel* . , . 

en4. Ill partlotd.N'·• lt was •• ont1tle4 to eagace .1ft aotlv 1t1• ·• J)!'$.3 udlo la1 to the aecurlt; of tbe coutal. State•. 

In order to sateCQCl'd the la,.t.resk of tbe 11~t0hl 

state, the Draft turtber provldet' tba~ tb• eoaetal Stale bH 

the rlgbt bUt no• tbe obl1gat1on to deelSJilte cars-14orl nltable 

to• ttal'lslt,. Tile .state oou14 ento~e .oomplla.llce wl~ l*ea&onable 

traftlc &a.tetr regulatl.ona. but cou14 •••• u_,e eafet" rep. la•ton• " ., , 
as a vay ot lmpatr1Qg the rtrbt ot t»ee trtt.helt,-

lili,il.· I •t:lll.fTIII, ·1.1't 

48.- tm Doc• A/AC,138/SO.IJ/L.4. 
- . 

•• Delepte ot 1be. t1alto4 Stat••• tJI Doc,. A/A.C,J:i8/SO .111 sa,o, pp., 10-1a. . · _ · · · · 

47, tm DOc. A/l#,,.l38/StJ.t1/Sft-.8t P• 46• 



Tbe eatt baa beta, -.. otba•1 aprusl¥ aap'*''«t« 

by the •• tta delep.'' to ttJe. S~Be4 Oo•lttn1 SJapacm 

. ••14• 

Bavbl& •be S&l1te 1Jroa« .atrategtc !Jlte&-ut lD the . . 

ftteetom ot_ aav1ca,1on as the uatW States, tho smtet Unlon 

baa •dopted f1tl aJ.tnost fl.lmQ.ar att=teu4• toercls tbe qu~stlorl ot 
. - ' . ~ 

ot fl1ee4om of _pa~aage tbt:~gn iQ~l'latloaal attraltlt XOlean.tk, 

thl ussa 4elega~e to the saa.Be4 ooetttee sal4t 

Jhtf role Pla704 •r .totGfutlOfltil •tnr.tt• 
oonneotlaa tito parts of. the bkb .-., . tbeb 
socla1 tanotloue lll84tt 1\ t.aeYt,a14e t¥t tbe 
r•s• o.t ttten •.-rwtea cot44 ·at aD4 •boa3.4 
DOt be 4et•tdlla4 b; oDG or two a.tatea to i;bt 
d&tr!Md ot otbea. I* vu c:ommOll kaovleds• *. · t ov•.• the _,nwha1 ca•'OlliM'. · 1~'. olea of 
mteJaetS.onal law bad :oeea·et1ab11tbed PO'Ii4Uaa 
tOJ ftee4a ot passag• tllr .. b . J.DtetaatloDal 
et•att• v.ltbout. ·. • ... · 'I ·dltct tmtiattoc aa to.· fl&s ... • 
2hoae ru1ea baa l$te.l' aot onl7 betm ret1ec'e4 
lA the voru ot 3 ur J..s:ta ..a ltatesmen bUt •d 
._ l.noorporate4 in a eer1es ot lQternatlo-.1 
lQitNtaeDt••· e ., 

<· 

Xoleallllt vent on to c 1to •tltltt 1 of the J*r&Qoo-

. Br1ttsb Deo1ara.ttoJl ot 8 Aprtl l907 wbtcb attpu.laft4. ta.• . . . 

48. UN Doc~ A/AO~lSS/SC~Il'/SRte'l• · 

4et UN noo- A/.AOtJ-38/SI•Il/'SB.69; PP• a.s. 



Be a4<tedt 

Altholagb t$hoae dOCQJM.Ilts _ wel'e part ot bitt Wit . 
ttl$. tl'eectoa ot pass•ge -lbrO\lf!b the etral•• tlitk1 
1ft tbtna ~1ne4 bllblta1re4, fiO 

· ussa iubml''" dr'af:t .a.rCJiola 1>o ·the -sea-814. coatttte,. 

,_.t I of wbhb statetlt 

In svs.tts u•ed ttil 1Qtemat10ftal nav1gat1oa 
be"'eto ~ part ot the b:lgb •eas au acotbo 
part of tbe blgb ae-.. a11 sbii~ an4 e.t.rc,.-atts lQ 
trans!.' eball eQ#Of t;be sa• ;b98,dona -of llaViptlOJ:l -
and ovettllgb,, for tbe PUIJOie of 'tr..U$111 tln"ougb 
and over sueb etralts-• at tbet bav• 1a tbe blsh . 
...... COMtal states •1 a•slgaate c~lttor• 
~;uttable te uaas1t t;y JtJ-1 •btpe all4 aSl'cJtafU 
thrOlllb aa4 ovw .. such $tl'db,.. ln tfte. oue ot 
etralts •here pa;rtle:ular Q:balltllla ot aavlaattoll 
ere castomat-12.y emp1ored b7 ebJ.ps J.n . tranel.t the 
eonldora, so· tv as ablpa are coacel'lo4t •ball 
lae1u4• suob cbatmell. 51 

lOl 

It eht:Mll4 h Aote4 '•*• 'bough Part l ot tbe 4taft f.s 

•lUft 14eq,t.a11V wor4e4 as ar·t1ole II of •• us 4ratt, lt 
dl.tte.a tram the late;-· ln \hat lt 401Ul not oorttalft \be 0 ,Aq&bll 

cJ.ause0 • It. t.t so beca.U;Se •• Gover:Q14GBt ot the use beltevea 
/ 

!a. res!Jae covorf.h8 swat•• ue« t• la:te...,_ 
tloaal navt.gatloa ebould · ut· be. exten4e4 to 
atratta llakl._g ·tbe bt.gh •eu 1fltb the eent'o­
rlal. sea of arat state. Navf.gatloo 1n ett"a:l.ta 
ot tbat klad, aub e.a the ecralt* of firaa aD4 
Pemba; eh01114 ·be· goveraect br the rules ,.,. 
lnnocea' paeaap. &a 

Another t-.ture of the VSSJ eatt. u tl1at 1t ao. not 
preacrlbe lhe same leaal resSae to• all tho evas-. ltaldq 

._% "I ,,UM)r.lit"~"--

a;,. ,~, .... 
u:sJC .. 

11, UK DOC• J./AC,.138/SC.t1/1.•7• 
ea. statemen' :: ot Ma1itt1 the ussa 4elep.te io the sea-Beet 

Comrnlttu• Ulf Doc• A/AC.l38/SC•lf/SR.ea, P• 111• 



t.o parts of tbt blgb seas. A4 KblettoY • the USSB 4(tlegate 

sald.a 

Xt warat wlthotUs se.yf.ng ·that not all ia~ 
ttoraal straits sbOiild be uant'e4 vtth the lame. 
,..:r4ftlck.. !bel"e VGH· stralta wblch bad UYer 
'be$b u•ed to• t.oternattonal aa'fiSa'ton -.d 'bWe 
_. all the 41tt.-enct in the vorl« bet,.. 'Cbea 
aftd •lor 1ate»-.t1oba1 -~•P 11blcb b..a4 •• 
tnaly used tot lnternat!Oftal sblppmg •. · 63 

.M to the l$g&l regtme to be a.pplld to strata ttblob 

102 

cto not 11e on maJor 1ft~na~1onal routes, tbe ussa tavOQN the 
ftlfllmG of 1ruloceat paseege vb1ob b. provide« ull4e' 1:ht slsttac 

lntt»U&ttollal ·lAw. att es t'egt;l'Cl$ stre1ta uae4 for t.Dteraat10U1 
• • - •f. 

shtpp.1rlg and of interest ~ all countr1et1 l$ en~• to •'-bllab 

a roglme of ''tree passag~n. .~eeau•e b1 tbetl" seosrapbloaJ. 

titaat1on, such straits lte ort tbe, cou'te .ot a small rutmbtr· of 

state~~* eucb as the Ua1te4 FJ.ng4om1 rr.aoe·, spata1 Morocco, 

Ii;GJ.y, Greece, t•lanta, %04on•sta,1 stftsaP~Jre., athlopla, t8lltn1 .. 8l . . . . 
Japabt Aultral~, aat a tw o•ben• Ref\lsal to atlo·ep\ .. the 

pasiage wuld mMllt aecot41ns to 'be sovtet unton : est&b111blllg 

tb6 dODllnatton ot on11 12 to 18 States at1J$C8ill to svatt8 OVel' 

tbe paHage of ~esa~le of sonae 130 stat~•. ot the vor~r:a 
f.be sovtet ttnlorl baS tefeta4ed lt~ ctrett arttclet oa thG 

plea tbat cloau.ue o$ !m»>rtaat 11ltertt$,lonal straltt walt 

compel the sbtps to take a lonltl' route vhteb vll.1 004 to \tut 

sbtpplrtg cwges a1l4 1ac>rease tbe prlces of oommoClttlM. At 

the vssB olJSeftel' to the Aaiaa-Atrloan Le~1 consul~'lYe 

sa. UN ooc. 4/AC!lla/SC,.Il'/SI~Gt P• sa., 
M, UN Doc-. A/AIJ,.V.J8/SC• :CJ/•i•88t PP• 2&.30, 

, - ' ' - ~ I 



Commttteo aat«t 

.LSm1tatton on the freedom ot pasoaae tbr-oush 
•~alta 11fhleh cOUld result A-u the app1t.ca'iO.D 
ot tbe regbte ·of the ten1tor!al sea to them . 
·woldt\ •• the shlp ao•tnlftt more 41ttlcult1 be 
be.ratul to lfttunattonal navtgatlon ab4 Valet ' 
..ut brlf'l .abou.t hlgber trantPOrktlon ooata a1 
well as. tnc:eaeet como41t,- pr1cu.. 66 

And ~h 1e 11111 have atverae eflfJCta. on the eoonott¥ aDt 
' 

onlr of counbles bavw aee,..goh& vtssels bUt e.ilo ot \bote 

wblcb ba« to UN tore!an sblPI to canr tbetr c&Jrgou. 

IIIII&Sba SA SIJI,RiaU,COJLIZII i!M!Mt 
,, . 

103 

. fbe rJ.gbt of fttt· pas~ag~ ta 1ntenat1ona1 straS.tl 4emana.l 

b1 ·tbe two super.PoveR ·~4. other ma~lt1118 state• u uaacaeptable 

to tha •11a11. coastal Sta'••· AS a. voa• malor-l'J of countr1ell 

a11'4t..Sr olaiml· a teu1to»1al te& ot ~mu .. , the:r •• •' . 

O'Yiftfbelaect wltb the Pl'OPD$alS pU' to~(l by USA .and the UBSI 

acceptlq tbeae claims.,. On tb• ot1ler baaa, tbey regar« tbe . 

· 4emat14 ot tree paasage thtough strat1;s as· aa lllvaston ot tbelr 
. ' ' 

••nl~l'l&l sovere1antv. rbeJe: s-tes are conva.nce4 ~at aa 

tbuo stralte toa th9 te•r1toJtia1 aea o:t tbe llltohl state, 

'tbe restme app11eab1e to tu:r1torla1 eu, t.e. tbat ot Innocent 

passe• •bou14 be applt.ed to these •••• 

-lAiitA 4•aaa ot tbe coDCept of teJ'I!itoJ.'lal sea s. 
the aeevlty ot tbe ltt~ra1 State, . tbe Statn oppQalDs tbe 

4811&1'14 tol' tre• pasaqe •• afltaltl that a"Cceptanc• of t.rH 

transit tbrougb •·tral12t wblob aro covere4 by tbeae ten1torla1 
,, 

••• wou14 a4VU$Gl7 attecl theS. aeeul\1• !bey are al.and 



at the prospec~ Of Pti'!!J.'nlllg IQltellft DltCleu•JOW8l'd SblPI aD4 

eu~lua aea\ to lbeht sbor'"• '!be more· tbt bla Povet'• S.UJ.et 

on ftee4om of navtgatlcm an4 .ftee paesage tbl-CG&tl lftt•aa\loJaal 

atra1ta1 the J001'e 1tbe sn.1S.. Pnel'a bacQit8 Gcapt1oa1 ot tilt 
•rae 1Dtentlou of those f.oWQ1'a 8114 Malall•lJ' 8ll-at'4 tbelr 

sovereJ.pty,. Fort· a& \he 4•1qe.t• ot Gballa 'XpUIAe4t 

•. 
fJ'ee . tran•tt -•·•-• wou14 appat1ea'1' tel'tal•, c;ompa.'• 
flteedOtl ot p&nage t• ..... iblPit .._1~rH4 
ettbriar lrlest on tbe sa.rtaos • su~&elt vltboflt 
Qotttlc=atUm au lr-r•JeOtlYe ot aS.es.t.oa.. It VOtt14 
permlt r,eedom· ot· cJ:~J.11$tl or a11tar,J IJ.1Cbt 

· ~brougb tbe SQptr,Jaoellt abepa-o••, J'UtallJ .,, VOta14 
4&pr:t.ve tu coutil state of tba · POtteJt to oategorlb 
oer,.1n1 s-ssagas, sacb · • those of macle&r•powrecl . 
vesae;J.S -aD4 IQallDOtb oll tanke.ttl, a1 non•-f&mooeat. 111 . . 

Morecr~~, tu conc·ept .of -•~•- ·pauage woul4 applJ •• 

on11 to the~ ,eR.ltosa161 •• biDI be-10D4 tb8 oJ.d 3-o•lle llal\ 
.._ ' ·~ 

1:bt to the wbOle ot lbe ltl'att, lhll vo&JW belle tbe bJ& Pow~ 

clata that •• they eeek. "'11 aot the Oha,lon of' nw rta~• • . ~ ~ . 

prf.vllegea, mt siap1J tbG •ta~• ol ut.ttias tree«M of 

navlgattoa aut! ov.rtlt.~_.;-
Chrl•~opbeJ.f Pltdu,, Cktleaa•• ot Srl Lflllk& •• 'be C·olombo 

SessioD of tbe Aaia-AtllO&Cl Legal Qoull1tat~Y~ Conud.ttM, etate4·t 

It le __ au.bmlttea tba• anr· .,, • .,,to HPlM• 
tb• r lsllt ot ~•nt PMJ••ae vltb·· the t "'" 
tJlan•lt* ·Or *• • blgb ..... c.er_la.t _ tot&cep'• __ •• 
1.1 aA· attemp~ to ••• ttte vt41\I.Ond l'tgMa 
ot coutal· sta•• aat to 8llll0,..41aa'• c-. w 
tbe lll'era1i• of 'bt blg mar1t.._ IO'tfiPI"• li 

til. AM·• PP• 881-8 •. 

•• DU•t PP• 831-2. 

ee., Bellfit-JlMISIJft '*P fr.A~t Vol, 111 J>l'epare4 1>1 t Teorew .~; ... ~~liaa ·x.e~a~ eouultatl•• 
cot'ldlt,ee, Ool011bo seaet.on, JS ,., 21.raawr 19ft. 



lOI 

Stt'estlGI tbe rlttc ,,. tbe eoaaW sta~' •eeunt1 
tnvo1'fe4 1Q permlttl.q ,._. pauage, 'he cteteaate ot SpaS. 

480we4 that tbe st.ftmasrgecl Wabalt ot sutaar1aet1 par'1ca1ar1J 

it 'be sa·bmar'JM• ln qqestton vere aaole-..poWC'd'fJ4 or oar"1e4 

bt.to~ wea.PG118t wu-14 leave tbe, coutal .Stat• ~'-•• lb eo 
tbe face of posalble ace ldel,- 2be deleta\e oontent!e4 th&' 

tt wae t~!lfe~ to tmpoee onSta'ea bo1.t4•·1Qst\r&ltt rl•kl wblctb 
u • 'o • 

,... related to polltlc61 ab4 •~atea1o obleotlves ot bJ.c Power• 

an~Utng a aer~s tbr•* •o theil' •tto•l tet.nwlt1t d1 'be 

more ao vbel.'l sucb rtake .,.,., 1a no way aeee~._._, to'# 'be ••• of 

the· lateJiQatloal C08111lltr U $ vbole JM1· 8eft84 ttle a•er.ate 
" . ., . 

of a ••11 group or ea-.. at 1\Wtbe uaez.te4 ,._, 

. ., •u~ Cot •• '**•••v ·VfA\14 .. 11 u 
,., aav~o. • peaoetul aoo;p~Pa1;1o. n &ad ~-. &JlfOllfl 
paop1a1 bQt _wou.u, on tho ocatrary pr:omotG 'be 
deplo7Zmnt ot tbe .. val· te>roe• ot tbt Gl'eat . 
Powers.- 61 

ae~~tlDs the us· aa« ussa pro;o•~JA• the 4e1epte :of 
I 

Bgypt 4tckl'e4t 

•·• 684 yet othel'a wh'o extell4 tbftt.r ·DlP'ttJ.JII 
r1gbts ot C01ft111Qld.catlon to intut-. tb. tbt 
408stlo &ffalra ot states at•te4 tbo:tteaaa 
ot at11u ava, tr• tbeu sb011es ere cbamp1ord.q 
a caue ot attpeftio lal fttee40JO.••• St:teb a 
treetom vblcb a1101fed $ilbuaerge4 lll$l'lae«t1 wc1eQ 
or otbeJ'Wtee, to. pase _ uaat-en C9llld QOt 1)B oaUe« 
Mytbtng otbi:r than llcen.tag tor ••e a,ea4· ot ,...... .. . 



tilt threat. to tbe ooastal •~curlty been,~•· ewen _., 

appareftt. 'WlleD lt ts noted tha$ tbe 4eman4 tor 11-ee ,puaage 

1nc1uea tbe rtabl ot mlltterr a.nd c1v11 at.rcratt to ovezttll' 

the &tlper~eceD:t au·apa.o·•-., A• &uti Morales,. tbe dtlleaatt of 

Spala to the S9B•De4 Commf:t;tee, obsel'Vedt 

!be Pftpo$~\l~. f.b qQet,loa wer:e etlll mt)llit ._loU 
lf.ltb reteren<UJ ~o· tbe .over.Q.7SDs ot. •·•••t• b'. 
m11J.t.r·v t\lroratt, !be po11t1ea1 am! S·trateglO 
•ttve _, ns clearer 1D 1:bat ootmQtoa, beoalltt 
'tbl amell4ment to tbe law vbtch vas cla~Mil. to be 
upac ww14 oR17 btUtl\ ml1lttwJ aSrcl'aR. II 

Allotttttr l'eaGOD wb1 tba 4emat4 tOJt tr•• pa.&lage u 
arealeted. ta,1;be ~aa:t.l• stat•&. 18 the tea• 'Ol' pollutJ.oQ. 801M 

Sta'-t lt·ke Malapl& ant.ln4oaeata1 bt,ve 4~~- •he pue•s:• 

Ot .. ,_ D11~1;CJ;QitGl'S 8$ nOll•JJUl0081lt .1!8. tl• tu•e StatU 

vou14 be JOV.1u• to stop tho passage ot sucb ehl.J)$ tbrou.gb 

the strait• tormm.s PBI't ·ot tbetr. terrs.to:rtal •• 1t tbt usn 
or tbe us propoaal ts aooep'"• NJ A«mb'al su«o• of Xftdeetla 

saw oa. l9 r•r JB?Bt 

svur aatlon baa tba rlpt to proteot tt• · 
.t.-r·ltor!Al wtwa hom. use bY other countr-ld 
Vbl¢b cotllct ebelaDgu ·tbft I.Qtercas• ot1ia peotlet 
u b7 caualbg •t• pollution .aftd 4(\JJBgtQB ort. 
abo" exp1orat10G tl1k1. tisb1Qc 1tl4uetrw. fbtf. 
vt11 sU&lY. ba:ppea lf bt.-vy sb1pe •bo9e 8)0,()00 
tau ~as tltfougb. ••••1 whkb U &MllaW lD 
hVabl lldte. 64 

1'be po~lem of po11llt1on tf tbQ wat;elf·e ot tile Malacu 

etre..ltt vblch ls tbe rotate nvallJ" iakea by oU.t&Dte•• oarrr­

J.Qg oU :rom tbt M1441• .,, to tapat~t la wcomSq mor• &l\4 

.Ore acute~ It le utlllkel; that l)eCauae of baaar4a of pollution,. 

63. UN Doo, A/AC·•l38/SC .• II/SB.,4at P• 63~ 

M. .aulas laaaJ.I!a~ ~au.z, e1 *' »n. · · . - ' ' - . - :. .- .,. 



10'1 

tbtl sqat ~iUM Povve vUl oeatae ~ bdl4 1Nit o11 tantc.r•• 
Dl OOtobel" 1978,. Japan. J.aQnobe4 \be vor14• • l>lggqt ~e:r ot 68 . 
47?t000 DW'I't ~ Qlaba&kJRlifAttl. 

fbe USSR draft 1a Url1t4<Jeptal>le.· fo~ the ad4ttlcma1 reaa• 

·thai lt laJ8 town" two 4lfferent ~~s..t. ·o-· ,. eua''' wlolt . 

·al'• oa lmpOI'teat DV' 1gatlonal f"Otltea, e.n4 anotbe't tor ·tboft 

1thlcb ar• no• ao impOr~ tor tates-oat.lcmal c~•• O"ltlota• 

lag •n. JJetuenae to tbe two oategorte• of atra1ta 1ft ,b. ussa 
• • ' • •I 

propos.,_, Ctaema, the delegate of &patn oblet984t 
. . . 

w. S.tb.· ... re-.r. 4 to tbe 48.. ttil. lt1.: on of · .. '.··be catuorJ" 
of atralts that WDlt ,.ua.lD otell.:,"' tredoul· of 
aavlgatloa, · tilt vssa. reprQs.entat1.-• a 't&telitJtl 
sa•• tile llilpeaston ,., fl'ee.t• of uv1gat~ 
tncr_.e4 \tltb t;ba 41etatwe ot tbe etreS.ta froa 
tbe oou$ ot tn. ussa. • ·:. · -

He po1nt&4 ., tbat 
i 

·Ac:eo~41Qs· to a. w11·ki10Wil sovlo' WOI'k oo 
1b•v•ttona1.l&Wl· .. thw• ~·• tou otr.,•lf#r 
ot straits, tbs .. t ., those wb. lob '.he u.ss .. a regarW 
at •bt.tortc st1'a.t~•' to wlllo~ ~ ot aavlp.. 
t1on 414 not· appl.·rl •ecOD41J'1 sQ',alta prov.14Jaa. · 
JN#Se ftom.u. mtulor aea tt 1be ussa tO ta. 
blgb eeaa1 to wbtcb suab frudom 11Uv1H 41.4 DO' 
tt.ppl)'J tbll'41Y·t ttl'alts Wb.l.\1h atfol'dd USGB venelt 
access 'o i;be·opea •ea b1 p&Stage 'broqb tt. 
tenttey ot another State whlcb were· .. subJect to 
a regllle of peaux- .ft'e84outt abd tourtb11t atraltw 
remota ftOI!l the ooa•ii of thG ossa t~hlcb ver• eu.tb2eo' 
to a· reabte ot absoJA'• tno4om without;. 4l8Cr J.JJ ... 
tloa9 6? ' 

:tt aut be aote« beJ."e ·it.t. the tmsa o»S.. • t.rl,orla1 

_,. ot .U.allea, It aleo requires prlo~ ctotUJ,Oatton a4 

&6. D~ l laka~~Ua1 · •s.-lD.• • ACe ts · P.rottlotl,tt,-, 
MiDalll ill-*"' vo~. 71, . •• a, 8fJ , ..... , 

66, Ul ~'• A/AC'-.18i/SQ'•ll/S..D, PP• -.ea. 
"· .DM-



.utborllai;t.on te '" puaace ot for•1P ._,,blpa tt~roaah 1'• · 

tenttor•l vaten., rbaut, bV "''''"' t~4 tho Pf'opoaal of . ' . . 

me PHPP 1n t.D~raatlooal sthlt•• .v•o lt t•r •• ort" 

~~~tle wlde qr 1Etd; lt aaeka to ctenr tMM v•r rt,sbtt to tM 

11'~•1 IW.tea ot tno•e atraltt, 

!bel'etOl'e 11108't of 'tbt aev•lr;tPlns Stiat•a baY• -t torwar4 
tbe. 4esll4 ttat tbe ngllil\ ot tAQQQefl.' PM8618 whlcb '11 app1£­

cab1e to the 'enlw!al aea tib0\\14 aa at pt.teseat oQilt.lftlla to 

be' app2,loab1e to tu lateftll\tio~ 8tratu. A• ·tbe 4e1eaaw 

ot Ohl~. ~o tbe s-.:ae4 Comtol"te, ·Shell W•f.-Liaag atf.tnle4t 

·••• straltJ 17kll wttbb the -.rs.torlal •••• 
or a ooute.l state s'tUl coae ulldu the . 
oatlonal eo.rer•lah!r or tat stu.'-• ••a U 
thOr we~e often u .. 4 fol" 1Qta»aat1onal · · 

:;'~'!~~·,t!e:=~:c:~:.c:-: ,.. 
t~alts. 68 · 

' ' . 
aeten!ng to tu. ~~ ot supa••Pov.:rs that the •••• 

oi'. ltlnooeni; paesaae J.t app1W to latu'Datloaal a.-al•• al.gbt 

enuager lot~tloaal tr.t• e.Nt COJ!b&Jo•, Dl.$lalt 'he 

lll40ll•eiaa 4elep:to to 'be e-.•aect COJI.talttee ••ita . . . 
fhe pr I.RO 1pl• of lnraoceat paeaase wu qttite 
capable ot' ~lag the 1.1100tb operatlon or 
:llltern&tloual na;,1gattoft. !her• wa ho aerlt 
to the l4ea. ' ' &8~·••1118 the r•slllll of puaaa• 
tm-OQ;h ,. Wi·lW'-1 ••• troa ''-' of ,.. .. ,. 
thl'Ollib stral\s use4 tor tatmat1~ ttav1gatlon1 fo»-aQOb ewat.ta· vere Ph'i; of the tenttorJal · 
••.• 69 . 

IDtPbastlir&g tbe SMe polDt, W&r'toba1 'be 4e1epte ot 
ttanunta aaaerte4.t 

J . ill"l H fTF_t II K I *1 . i Jl 



All wth' a-.r·• 1bat avat.ta lfGJ:G. vttal tt# 
· la. t••'. t .. onal .... · ·. nav tcat. 1on. l.· .aQ<l .. tlle .wteJ!u. q. ot .. 

the lllteoa•t:OMl c011mn '' ebolalcl be .ae late 
.oownti. Rla delegatkm belleve4• nowevc, ,,_, 
Lt Wil 'be ooaab.l S't$te vbtob lbOU14 aet.-ma• 
tbe bal-monllatloQ ot ''• lnt.ea•s all4 tiMt ••••••• 
ot 'he l.Qternat.1GM1 <»Mllllnltr. nttenatlolal · 
taV1gtloQ.'WU·u t.,.r•t to.tbe o-..-.1 S:tat. 
•• t' wu... 'o other stat••, .. aDd ble 4•1•sa'.··l0ll·ll4 
ut '-1,_•. •aat ant o•acal state wr.mlt 41aregar4 
'ba lrlt•••t• ot tatel*nati-.1 oOM\tnltr., 'i'l 

lb Gr4fr to gJ.V. a C0b01'4h fel'm to the• 4eaMtt tbt 

states OPPD81Ds tr.e pa:~eage nbftlt.t'e4 tlreft ArtJ.cle• lA sub-n 
qoaltt•• 11 of ,.._ 01 s-..Je.«. ·Coalt._e on t!l Mal'cll 19?3 .• 

Ir.trOdue tas •tte Blgbt-Povtr Draft, t•lentlao1 'be 4ateaate ol 

PbU.lpp'-1 stated• 
~ ... '·' . " 

tht purpote ot tbe pJ'opoaa1 1fa8 · to bemon!H 
two tubdametttal pr l.Qc~plea ot lfttenatl..-1 lAWt 
Ulllel7 the JWiMlple ot ·neecom ot oav.\satl.oa oa 
tbe blsb seat tOJ 'be bcme.f'1t ot. t.aterqatlor.l · 
OOill$tlll1ty. u« the pr1bclp1e ot tbe tet'ltorJal 
sover.e s.mrty_ ot ~be e.oatal State.. 71 

!bt as.a teatve Of the Dbft is that •vlgat1oa 

tbrougb the ~e1r1 tOJI lal eea Nd· tt~rousb atlte.i'a uGct ,_ 

latenat1oaa1 u.vtgatl.oa are 48alt w1th u ._ eAt''"' stnc• 

tb• •''"'a ltt tueatltnl foftl ,_, ot lbe ~lte~lal •• ot ibt 

coa•taJ. State.- Artlc~ 8 of 'tbe l);nlft . .Utbol"iaee .be ooaatal 

·state to 4es1gnate e• 1abes sacS· trattle eellf!Q"&t1on scben. 
- ' . 

Aftloles Ut J.?, eat 21 ••PGWr tbe 'CoaMel State tet require 

prtor AO•lttoattoa tlll4 . .-thor1-.$loa tf# the. ••as• ot nuclear• 
i . 

fbr' ,, :. t I"·. 7 " ):. ' lli 

?e. tm Doc. A/AC.,la8/SQ.Il1Sati8t P• l8f. 

fl. UJi DOC., 'IAO•~•XfA-.lBt tt.tbtd.t'-4 .bJ Cypn•• Greece• 
~ctoneasa, · Malaplat Mctocoo., Ph111pplnee, SP&ia MlCl 
AWJJael'l. . 

fa• til DoO• A/AO,l8fVSQ,•%1/Ga,61,. Pl>• l~G-8. 
~ '·' 0 ' • v. '' 



powe»e« •b1PI• veaae11 car.-,ag 12uc1ur weap01u1·i '-'•liD abtpa 

tnpp4 tn rua.rob abd bi4Pograpllle auv•J't ud IONtsa _.. 
·. . .. 

•Jtlps... SU~lllei are o'bllse4 to travel o• avfac•• lbe. or•tt1 

ttat, seeks to clal'lft the nblgtd.tlGJ reprttltts· ebe ,. ... ,. ot 
vareblp• lta ,. 1968 Geaeva ooav•ucton on. 'he fcrt,ortal s.-
...s tont1;uoQ8 zo• · · 

»etea4f.Da tbeo pzt• blotts, the delepta of PbUlpplnel 

••14• 
ID UObtrlq ihele O:Oht14era.tlcft8 _, tnt· ... . ., 
pr1ac····1ples. ,ot. ·tM. ooeAt PM. •ge.1, tile .. s· "· .. •.· •• W ..... ~r. to ...,.. legltlilate la~tlortal 
r:tavlaat1on1 bQ.\ they 'belkv&d •• lDDOCeDt 
J168d&&ee reaulaW.1 tully met .. tbt •ee4 of 
1aterb&t1ona111N'I.'IS. OOlDIJUQ1'1·•· flltt}aft~• 
·tt» propo&ala t.nclU4e4 two tun~utal eat~• 
tor peacetul aav18$t1on, t.ht: rule ~ol'd._ to : 
vhteb coa•~ States ~• aot. to 41eottla.l.Dat.t 
antOD8 .toretgn. shipa• &tt4 tho l'llle of non--•utPtltlotl 
~t ........ ooeat pee·•.•. c.•· thl'ocs~t • .. tre.l. , •. t01'ra!G .. J..r .. ··n ot the ~rrltoJtial •• uect te· f.bt._tl · · ftaV11$ttoa. M . . ... ·. 

~ . .. 

fbe Wol'klftg fa~· su'bmlt'e4 -.., Ch.tlla to the su~OIIUdt'" 

It ot tbe sea•Be4 Qoal'CUt on 1G llllf l893 ocm•m.a eiaU... 
,rov1sloas 1ft ~•F4 to tbe ll$enattoea1 lth.l•a!8 n _.. 
!Uetl Oil tbe prernl•• tha' •a atralt lJlng wt.tblft the tel'~ttorial 

... ,, ••• or ao• It 1s trequen~11 um tor· tal&rnatloaal 
" 

naviptloa to:tm~ $f:l 1oae~ab1• '*"' _ot tbe ieftl .. tal •• ot 

\he coaetal sta,l*, Heaee 1t provldee tea l"eaJ.M ot lMocea\ 

paaage app11uable. to •hese nralt•• :ra tteepltll v1'h tt. 
Cbla•e• posltloa on tbe paspgo ot ~•bS.p ttlroucb ter~:I.,O'fld 

PH lj ' r.. . .. 1 Ff _Qilil ilillili 

13! . Ul DoC• A/AO.l3£\/SC .• tl'/L.~t ·D• 91. 

f4. Dl 1100!'' A/AG.~~tl/Sl_t•~ 
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eea, ·1' GDI'pOW$rt tbe coastal st.te to .. equue "w tlOtltlcatlon 

$11d antborbatlon ,,_ tbe pe.ssaae of such eblpl• 

IIStlllDS I ,QStiiERI&II.llrMia 
some other proposals wht.cb ha\fe been subm1tte4 to 'be·. 

Sea•Bed COlmDlt.tee OYctriaP 'he clab& made b7 the two sldiS aa4 

otter .some ••• ot compromlae betweea the MlltlQtll .r the bSs 

PtnrGre abd the ••11. POWG¥'1:• ,._. Mt ot Draft Art1ella prepar4d ,. . . 

bJ Malta * ••bullttea. en la JulY 1873 ll · GM $Q0b propOSal., 

In ~t1o·1e 38, 1' prov1~ tbat passace tbroa.sb tbe atralts 

call be suapen<tecl 'b7 tbe ooutal state 1n ca$e of r-eato•bl• 
fear . ot_ sravG &Dd JmtaU.nt tbree.~. to 1'• eecu~lty, tal uoleae 

approved. by Inte•u.ttorwJ. ocean space tutttutloltS tbet• eball 
' t .. ' 

lapse e.ttft' ao 4ara,.~ As r.-. as the pa~eage ot . torelgQ we.r•bs.,. 
le oo~ei'De4ct lt ste.t•s, 'bat tbe coat·tal State oao requt.N 

tvee daJ• prior 'utt.ftoatlon t• sueb pata•a• or .ttl» tbt 

passage ot eubllari.Dee. ~- al.rcratt of e.~l G$6t.s ...re glYeft 

tbe rlsh~ c>t overtl.tgbt . .,. the su~~a~ent.atrepe.ca. FOVi4e4 

three daVS pr-tor flolttl-catloa u g1ven 1a ca• otallttat:'r 

a.Src»att. 
·.· . " 

ltalJ' subml,tecl GQO\bel" proposal vbleb a11u •t 

prcr~fAJJts to all ah1pa aft4 a~Hraft .,._ •• fl'ee4011 ot . . 

navlgat10l'l or ovefl.lgh' aa exb•• Oft the bleb ._. •• ~-~ 

'~"fdlelt aa« -ov•fltgb' 11 'o lie so9ulle4 •1>7 tb.e provlltou 
o.ono•ntq lftnocea'l pa.saaae h ttta.lt• wbloht 

w. tnt noe. A/AC.1B8/SQ• t1/L.aa. . . 

n. tm n.,O •. A/AO.~O.,~l'/L~aG~ 



(1) eh not raor& thall ab •Ue.t, wt~; 

(10 lte 'betveen tbe coaeta ot the aQ& Bt&'-1 

'111) are ....,.. other roqtes of c01'4ttltlttloatl0fl· betweell 
·tbe P&"rtiJ ot tba •• ooQeetecl b¥ the et~attt•. 

IQtro4uc1Dg the eaft antoJ.ee.f- ·SUGfn.llO D'A,.._; 'be 

4elegate of IialY; exP1alne4 the reaao• t• prov:tdlDI a reclnle 

of tree paetage, ie fald the.' t:a<lo· oon4Qtt<t4 ••ousb aD.ob 

•traS.ta waa lrlehaeiq Ve&rlft part.tct&W17 lrlth tbl 4CWelopJ.Dg 

cOQQtrtee. So ~It ft\114 be •b8•4 U t.a. the pucm' state of 

blteraatlonal relat10ilit these $.,_.atts weJte tten~ol1•4 b1 a . . 78 ' . . 
•11 mlftortty of s~tee•:t· ttowe-•er, -ucepttoaa were Pl'Ofl14e4 

lle4aqee Italy bll'lteY•t that tttbo :right . ot ~rau 1 t sboul4 be 

e)CUC1ted Ot'tly 'Wiler.· lt was o. llecessllr a.M no otbu- tolutlob 
' ... ' 

.. avauaw• •. 

!be Italiaa pros.-e.t baa lleea Ol'!tlc!#e4~ emo11 otb0a1 
. ' 

bF trldOllGS!a aD4 ·spalft. 'IQ M41tlOD to 'hef.i'· OPPNiiiOA to 
the provtslon. of !'tee_ l*ltase,. the eJ:OGP,lOna to tbe 8efleM 

rule have eJ.eo _ beea tantavovaltlr coaente4 UPOn. ._,ht flgQre 

of stx mUee fa regar404 bt Spa1c aa ar\JiWat7• CODllllen:tlas 011 
. . 

tbe ocbozt,, •••Jt10fta1 Rocb, the 4e1epte ot s,.m to tbe s-.. 

Be4 aomlttee eaf4J 

It val tbe Old l4e.a tha' lOtte auallt ,_.. ot 
eeoooctarJ' tllpOrtallCe tw tatel'Dtt.onal lavtp. 
'tlOD,. . as.• 4elagatlon, bovtVe. ooa14 liOt , 
accept tbe vlev Cdl4 asreea 111\L "be ctate-.l 
or ta Great eti\lab Jm'ut, Sir arlo ae.ctett, 
~-• the the•» that itbeN are blshwY• an4 · 
bl.gbv&Ji" wae u.aaccepte.14•., eo 

78, us Doe. A/JIJ.laa/Be .z~ee. ·p. a. 
' , ... ~ ;.' . 

?P. aw. 
, • ' '* • f • q· ~· 



ll3 

-Moreov,"*•· auctt a vtGw baa ai.rea4J bee:n- reJeotecl 'bF 

tba ZllWoa,lona1 <::oart of Jutloe 1ft tb«t CUAa=GttiPatl o.,.., 81 ---
lUI submitted allOtbe» proposal- t-o the SUb-COJIIll''- II 

of the Ul •••·••- coaltt• o~t l9 lull l$73~ l.M oblet urlt 
11•• t.n 'hat vhlle pi'OYf.41111 tor • •esS.. ot luooeDt _putqe 

bt sthlta .• tt bas trle4 'o ••' sou of the elJj:ec\tou ot lbe 

t:ls mart•• Potter• by el.tmlutbag •n• ••~eotlv• eleunt prsa 
the cotlCept of lbaoeeal J>USA~Mt-- .lt atte•p'* to 'br!Ds ta 

ob$eot1•t.tt to dew•mtaJ.q ~- lrtno.eaee o~t othC'w!ae ot a 

•t.t~ua. l*8Mie llr q-.a•toa actl9lt1ea wbtcb- S.t 1ndulge4 
' - . 88 

in by Mll eblp would make tba pas1l&lf8 flon-lnaooelt .. ~ 
uo•- t•ature ot •bla prop_oaal b that tt pstovSAea 

to-r tho aa-.rce4 pasaaa• ot a stt~lne tt prt.or aoi1tlcat1on 
. e • .•• 

le ss.ve11 to 'he coastal sea~ •. 'blt prOYutoo. tboUld IC) a lema 

way ta sat.let)'iq 'tbt requ~emen• ot tbe l>J.s Powra _t.b&t tM · 

ett'bmarlne aboll<t oo• _'- eollpell.-ct to ooae, o~ aar_fao•• vbU. at 

the ,._ tfae an.rlflg tbe te~• of tu <toutal state :regart\llat 

theU ~eoQrttJ 'bY h.Jll'lg. awn the ttttq~bemtrtt ot prtO~ notl.tS.. 

catloh* faUtl'• aQ4 Ships 0~1',1111 RllOlMl' or Ot• laba~ebtily 

4abg&flout sa~~o•e .are alao req~alre4 to give ,Pl'I.Ol' utltloatlcm 

ot the!» paatege .. au to •onttrt• tbem.se·1ve• to th• •• .. laae• 

••unatea.• tbtt coastal sta-.. ,ff1telear-~e4 ab1PI wert 
ut ln<tlUHd t.a tble ea'CQgorr -.caue, aa waa&m, tilt' 4e1esatt 

ot Plll esplalne41 •a putlcuw tor• (JI propa1&1on <t0\114 ut 
' ' 

· 0'. _I 9 . 'J ·. 

. ' ' 

81.· a ~Det .• .A/AO • .vec .• x~ ... , 



• be 4tGM4 to be daQtl'Ollt - ........ 

AU tboe pl'opoaall vttlqh wer• eu.S.tte4 to tbl U 

S•.-bed COllWltte• al'e NiDI 4liC\l8Jed at tbe La Of tbt S.. 

conttnace, bl1ag bei4. •t Caroaoae (Vea8alle1a) •w• .rue .»?4. 
~be coa<:•J'D ot the •.allet •oaeal sta-. t~ltn the&~' Mi;to•l 

•eour1'' ia 1ec1tU...te. fnJ caQnot bt upaoW to e,oqtd.eJc• 

ta • ettua'tton ·wbeh tONtsn-.rebJ.pe .... a\l~lDGS bave a 

rt.sbt to uvlsate JtUt. to thelr shores. Xt 'be relailot'll 
•t:treea. ,._ o.--.1 S~ate 81l4 tbe tlq. Ste• •t tbe W.Ublp 

ere tenn .all4 ava,bJG4, the pJ"QS$11Ce ot euch ebl,. c:.aa let4 ·to 

miluft44fhw.n4ltag aot •r ·l'eaal' ln e. ·wa;r trt.ggerel ott bJ •ucb . . 

.._.udus-.n4lDg. tndt atl4 coaeitco ot tbo ~tloD&l 

col!llmlnl~r can be sat•..-e4 bJ' the l'ilht ot lnnoo•D' ru••s•• 
Hevevtr1 tta. mllttar~ ~ et~:at~eato lll'•~'•·'- ot til• -J.s r..-a . 
01\J'lftOt be ea8UF laUrecl. M •eorGOJ 1a ~ssentlal to~ tbe 

cav•J. ctep1o111Sft-., tbe :raquk'e..U of ea~IAee to &v.laattt· 
' . . . 

oa tbe stlrf.ot ll not pel:atalJle - tbem, AS UQb s•u• • 
a1;tltu4e 1e 4etermlae4 t.r 118 •'10ftll1 lu,aresu tile bll Powet• 

are •••· to reall' tbe reo•&rl1,1oa ot a 11-.U.. terrl•t.1 . . 

eta ualeSs tt u ~coapau$.94 llf tt:- aooeptance ot tree ,_,.,. 
thl"ougb tbe ib~'lonal awalu~ 

Lel us bope tbat tbel-e wlU no' 1» e.n taJUae ,.,., tbe 

Co"Dte•enc• aad aomt c•~e tofalllla1 as eq.geete4 b7 Flll 

1h 'Wblcb o'b~eo,tvo tttd4aJ"4a ue 1a1d -.. ta• 4ec14lfts the 

SaraoeeDOe or otherwllle of • pallage, !I adoptet. Bellbtit tbe 

restu ot fitee transit aor tbat ot IAQ04eat· pa~aaga ea tt u 
u· lld. H I f i lr ' I • t ' 



•ooe.ptt4 toda1 oaa be aooeptel unle• sJt.tefJU,U'48 •• vrov184 

to ~oteo' tb• tntereata ot •• otheJ'' ~tt.e.. Xncoou' 
l*'••ce 'WOUl4 be ac)eeptable only 1t ''he rlab'- of tbe coeatal 

Stab •• sevu•lF lla$.1;e4 sld tbe scope ot ~b1trarr ac'l.oa 

\Yf lt re4~ace4 10 t.bat 1D,tlf~ta,1ona.1 trade aM c.__.. •• llO'C 

G4'1eraely attoow •. 



Cbapte'li ·11~ 

ConctlrSIOllS 



aoutltt.t,!q acre tbaft' ?t· pu ceat ot ._ ... glob&l sartac-, 

ooeeaa FOVld• -.t•al ~ink bat11eea U. ·ooatblealt of 4rJ 1atl4 

wbloh ere •''-"'" •epa~~aW ~~'• eeb qlbel'' 'bJ' ml1tJa ot ... 
wtew•• I' le twd11 poHlble to oYaemphaaiae ''- blportaloe 

ot •e• tfm a var1et1 or ueefSt at J.a.waat1onal htghwaV81 t~ 

tranep0r' Aft~ colm!'lUQleatlou, e~c•• aid oat~loul ctete;,nee. 

ID ap1te of the aclt'e.nt of e.b- traupOrC the .Qa contlaue• to 

be the prlnol~ ll9&tts ot lfttel'•Con't!Mntal eorataot., It ll 

obVtone tbat •uob a mu1t1•pllt'pose ue of the oceatt cou14 be 

&Qblevttl Oblf tbrOQgb tbl 400il''ifte Of the freedom Of tbe blgb 

eeu, partt.cul.ar17 tbe _.ee4om et aavt.gatlon. 

It vat· o~11 1n tilt elttttteen•b •• nlrteteebtb cntfttur~. 

that tbe concept of treedom ot nav lptlle CMte to be acoepQ4 

• a ftmdatlental prlfto1.P1e of l.ft'ornatioral 1av. Db.l"l.rlg the 

GHek a1l4 B.ol.'Oaft eraa,. tbe tera '*tf.ee«om ot navtgattoa• teerelr 
--.Jlt t.teelom trom the ~~enace· ot P1rtt.'lll·. AnY State 'Wttlob 

,.. •ble to auppresa them v1e1dt~ autaol!S_. over that ponloa 

ot tb• • .._ 81 the tlfteatb c•:DtQJtft a l&r:ge mtmber ot .aeaa 

were appropriated br 41tterent sovel'elsu, e,o ecb ao t~t tbe 

Atlaftttc dd the ta4tu oeeans wre fe,.lly 4bWe4 between 

Portugal ad. $paln bf means ot tbe autbol.-1~1 4erl:fe4 t.Jtoa 

Papal :atna. 
fbe cru.tatle agal.nat au<:b d0ldrlat10D of 'be oo.ee.na bJ 

1nd1V 14Ul ~OVel'e,S.Sn• ltiaS 1ti1ttate4 b1 BallO· 01-otlu•• • DUtdb 
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~urs.t. s. propot814ed the 4oCQ/'1De .ot tbe ••t4om ot tbe aeu 

blllns ble arg..-t oa the tact ,.,., (l) tbe •• •v lte ••• 

could not be occuplo41 Md 1Jtat (11) tl ....a ltlUbautl'bl•• ·a. 
sal4 . tb&t tht •• vas CODlTAOft to eU &t1tl lh ••• eboltl4 be OpeJI 

to evertbo41• .JobD leaden ot Brltalft vebemetJtlJ orl\lotae4 

lbla vt.ew-polllt t.D h!a .book •• iJAUII 614 P&t tontt a 

forcefUl deteBe of the. 4octri.DJ of tb.e eloaed.. a8&8• thb 

vl.ev waSt boveve», again•• the tempd' ot the ,....,. fbe 

growtQg neat to1! lr.a'ernattotl$1 coatac~ Qeeessltaeea e. 11bera.J. 

uae of the aea bJ 41tterGat, Stat•• Couequentl7 the etaftd · 

taken by oro~ms vas ultS.te17 v lrl41Cetecl by hietol'J• 

seventeenth aDd eS.gbteen'b <nmtu~tf.ee· vltlle$1e4 no' only 

lft4WJU !al revolution ta tbe saropean eouratrlea lilt e.lao a 

uaslve expana10G tn ltltel'•atate c~oe. AI ooe8tl• prOf ldect 

'he nialn ~ade route• t• tatel'fta•lonal trade &114 oODI&tce. 

e.cceptsace ot th• 40t?tl"1Qe ot freedom .,, nav lgatS.On beoaae 

the neect ot the ttae. 

Atte tbe ba._tle of fl'afalsar ltl lSOI or-.t Jr:J.ua, 
' 

then the taOet 4om1Jld' nav~ rower 1 tteeame a ata.uncb cba.mploQ 

ot the tneaom of 'be a.ae. BJ the b$11rm1Ds ot tbe nt.neteeni;h 
oetrcvr tree«om of the blah seaa ,W~MJ estab11lsbe4 ea ou of the 

tttn«aantai p:rlnctplea of 1nwutlonel.11a'W. 

CoditloatloQ or ttl8 ctoct.rt.ne ot the tnectom of' tbe 

aeaa WN accomp118he4 onlJ 1Q the 19&8 Gene;ra convent.lona 011 

'be HJ.gb 6aaa arM\ on t.-r1t01'1al seae abf1 cootJ.su,oQt zoaea. 

AJ't1c1• a of tbe Geneva convent ton oa the Blgb s.., •nshr J.Du 

the pr lac 1ple ot tbe freedom of \bCJ b:lsb •••• .t¢tlcle8 14-98 

ot the conventloa .on -be ferrltorla1 Sea alld contl.poQI zonet 
' 



J 

terr1tor1e1 1ea ot .._,.., Stat•• 

Eree4om of r.v~.p.t,s.on nseau that tbe sblPf ot ~1 Stat .. 

t."Ve a rtabt to pass uaJd.D4.-etl Otl the bisb eeat., fbe u.Di•· 

lyi.Dg ~itlClple te tbe probl.,lt1on ot mtert.-.no• b1 , .. , sblps 

ot one flag State wlth tbose of enoth•;• n allo impll• 'ba' 
onlr the Stat• vboae flas. tbe eb1p it t1tJ.at u co$peUat ·to 

e•ent.te 'urS.41otloa Of'l. eveote ocou,.-~tog Oft board· tho sblp. 

Wl#b the advaQOe SA aot.eno• 84 tect~QQ1os7 lea41rls to 

. 1SbcJ 1nterusS.tJ,eat1~ all4 ~ltlpllcatton of 'he il$e• ,of tbe sea1 

tome llmttattons have betn plaOG( on freedom ot aav lgattell a . . 

the •••• Some ot tbll• 1111ltatJ.ons are r-.o,.ble e.al ~ be 

'"•t1tte4 1ti te~ma ot tbe larget lhteJi9Sts ot Uttenatlonal 

consraunttv, wber•• eome othel's wb1ob ••"• the narrow lrl\eresta 

ot •nly oat past~c·utar State or a small POilP of Gates ca1not 

- so 3 tta'ltt.e4. 

:tnterterence wltb ihe "••• ot D&vlgat.lon on aceouttt 

of *b4t exploltat.ton ot tbe resouto• ot the oontSileDC&l ebGlt 

f.8 e11 Ulttatrattot~ of • reaaoaable 1Smlt&t1on. 'fbe oc•n u ,· ' . 

. not onlr a tll$Qs ot coumtUni.oat 1oD. lMt 11 now a r 1cb source ot 
.toocl. a1u1 .uuual -eal~b allo• Vball thUe two .... ot i;bQ f)CGall 

~OJilEJ IAOMJMltt'blet the la'ter e~o11 a 4epe$ ot prefn•JlC•• 

fbue •xplolW.tlon of ·o11 retOU'01tS in the contllleatal sbelt 

reqttltef tMge pl.Gtto$ QoftJ~W lleP' tbtl stn aavlsatlonal 

rou'-•• AlthoUgh tbtae plattOhla 4o taterfere w1tb the. puaaa• 
ot ibe eblpt to soma at•lJ' thtr oan. be .-u 'to 'be oover.t b7 
tbe reaaoaab.1e resvlctlol'lu on the m~ ot, MV1ga'loll 



· pe!llltte4 J)t law.-~ .. 

Artotber lkllltatioll oc tbe. ft!ee4oa ot ••lsa$ioa vblcb 

caa b$ ~uetUle4 1ft terms or the larger Jateeste ot lat.._ 

tlorial oomtltlQltl •'-•• .from ttle eoncept ot P01'-tl.oD tJt•• . 
zo11•• PollntlOD 1101 t. cau•• bl' the epU11n& ot p~Rat.tebt 

o118 tNtn bJ.s ships 8Q4. ol1•Wk•·•· un,t#tGaat.ty, tater,._ 

tlonal oonvent1otts hBQlatlQ oll polltttlo~ are· J.ae4equatt in 

&e muoh •• 'ber do oot veet _,.. p0ver of t-ec;letton eA4 cotvol 
. . ·''. . ' 

1Q ttte ooaatal state Mal'. whose •••• ncb pollution ta~ct• 

plate. 'lbte · bll ~ aoe stdel ll.ke ef~Uda. $o 4eox.re a sart 
' 

ot tbe h1ab ..u Mar. tbetf eoaate as po11ut1o~aev zoae1 

vbere tb~ bl$ oU te.hltetl Are liO'C a11o_. to D.lvlga-., 

Hove\ft.r1 tbere ~ eoae. sw.tes vblcb have aOttgM to 

clo.e wp areas ot th* bilb aoaa nd thereby lri'-fe• wl.tb 

tbe treeaom ot navJ,ge.tion tor tim pqr,..., ot con<SuotUl& atodo 
I, " 

ancl. n.aeleal'' t•~•• fbh., it 11 tutaltte«t l.a • aQteasoasaW.. 

reauletion beo'auat t•tlbs t>t atom&o aa4 nucl-.. 4"tc•• cao. 

aot be aal4 to promot. ''- ~Hel'al tater•t• ot tbt !bter~~att.oul 

e0$11UttltJ'• Oh the COtltr~Yt J.t onlJ. lef!taret 1 .. S.te4 pQl!POie 

ot enhaDoltlg the 11Ut.--7 po'entlal of • PIJ''toular stat•• 
~~AlOrtg vl'tb tbe ,ctootrb.e ot fteatom ot :navlpttoa, the 

concept ot territorial M6 also carrae to 'be recoan1H4 .bt 

lntetnattcmal la'W• ftil· 1ecurlt1 ,._.;ott• ooa.-1 Stat•• coa14 

not pUJalt ablps of othw s-ea-. to ccae vey ·raoar their ebQrea. 

All. area ot tbe sea ad3acert' to 'be coast ,.., t~tw•, 

reoogratzetl to bcJ uaaer the aoverelltl ~urtedl.ctlon ot tq 
I 

lit'-•td State tboqh the vess•1• of other sta~es were mo 
&l'fell the t'J.gbt. of tnnoc•n• paaup tttroasb tt. ~bla WI 



@De to aobUv• a •-tou• eomproalee betvea the Madl 

ef 1n.teeact..•1 navlptton aa4 eeou:rltr ot tu o.,..tal stat•• 
One of •• 'loldlah pro})leu ot ater~•tonaliav baa 

•• tbe dettn1tl4Q or ·•be ,.._ "innocent PM•••••• tbe 

tnterr-.tlonal Law Coatsalon debatact tbe leatQe ttt lenelb• Ill 

the Oelleftt o.-entloft o11 ftnltOI'Ial Sea M4 contl~Qou ZODe•t 
. . . 

ittbocent pataag• 18 ~tltl$4 ·• • ,aasage wbloh. •ts aot 

. pr•jUttlcJ.al to tbe pn.oe·, aoo4 -.te an4 ••cutltr or tht 
' ' 

coastal State•., _,.,, 'hlt a•ftnl.tloD be8 oertalll lDherent 

amb~l,les. What ldJ'ld ot pas.-se tt pr•JwllOSal _, tJw: J>G:&"•t. 
good ordW aa4 •ecarltJ ot tbe aoutal.State t.a 4eCel'alae4 

throaagb • a&tblecttve tSecltlOD ot the 11•to:ra1 ttat•~ th order 
,. 

to ~, 4~ objective er1C.Ia r.- tbta pvpoa., PJJl bU 

eubl!lttte4 a P'fDPOtal betoft tbe Ul s-..bea coualt·••• lA wbtcb · 

tt has enWiel'a'ecl spec1t1e &<Jts wh1~b, lt 1Qdulg.t 1n, volllcl 

make a paaeage co~lnnooeat. 'flU propualla llkel7 to be 

41acusse4 1a the cont-et'lCe on the Lav ot tb• s-. be!Dg beJA 

ln Caracas 1ft »7-L· 

A-ther CMUOO'fGHlal ,ueet10D ls wbe~~- -~eblPI ba'f• 

the right ot lnnooent paaaage. :ta the abaenc• ot • 3u4lcla1 

pronouacem&fti on tbe eutfjeot ,,. \he tll'eraatS.nal c-.n Cieolal'$'1 

1n the tel£11 itbllmf4 -eue that wushlP' baa a right. ot pasaag• 
f 

through etralts wt val tU.eat &l»tlt the rlsbt ot .pas .. se t• 
men of war through tbe t.ft'itorfbi •• lt tt. w.a ~tot a. etralt • 

tbls eou:l4 on11 be cleclcled ln M taternatlonal COftVerttloa. 

fbe 198B corwellt1on on the !8S'r1tol'lal s .. an« Cont1gn0\11 

ZM!el does Dot coata1n art1 apecla1 provlaton• Hl&tlal to 

w.rsJd.pt~, tat onl.F gend'a1 ru.lea •P!dlcable to an ab1PI• 



through tenltorlal cea itt the promot1ort ot tn••S'-tt tratt• 
end oo!!IJI$ree1 ~- r tsbt. ot warabf.pe to .ltnaoeeftt. P&te•ae oanaot 

be s$14 to btt !mp1te1t., on tbe eon~1 lt saoh ,__. 1a 

ttot sa~ectd to the requlrem61\ ot prlo~ notltlcatloa aJl1l 

~uthorlaat:ton, the presence ot VU'8hlps of otbar Stat• Sa ,,_ 
. - . . ' 

tertt1torta1 set\ can .aeteat. the 'IBilo llQrPOS. of the r.,ognltlob 

of tr~-rrttorta1 •te»s. ard eastSge the ·eecat-s.tr of tbe coaetal 

atates. t'be requt.rement tbat eu~ltl$s. atmul« ••lpte oa 
eurfate while pasains tb!'ough the tc'r1tortal tea _, 

lnoot*porate« 1n the cOQVelltiott tn 'flew of aucb coaald.erailon•• 
fbe rlgbt ot lrmoceot paeaase -.oqu!l'ea ad4e4 .._POrtance 

wbeD appll$\1 to passage tbroagb stralts. IA tteeat tu.mes1 

there baS beOll a trentt t~4fJ e~sion ot the l)rQ&4th o~ 

tbe ttU'J'lt~ta1 aea, At preseat lS mUes'- whttb ts- belrC 

c1able4 b)' a major!tr ot tbt states. !!bb bal ~esulW lD 

at»alts, wb!Qb ea.rl:lG'i" ba<l a. oo"'14or ot bl.sh • .., tu ._hell' 

m14at beoomlng Jart ot tbf terrltOJ'I.al •• ot tbe ooaatal 

States. Aa pastage tbl'ottgb abalu ts e.ssette.l tflr . 
I 

lntene.ttonal. commuat.oatton e.b4 lll0blllt7• •~wre bas bee!l a 
demtm4 b1 1:bt maJor ~1~S.e States, ltl~lUtttnc the super. 

Povet:• that . lml BQIIll l"atber tball Jall.Q2JP• pueag• should 



be pernatneG 'br-ottsh S.twretlol'l&l stral••• fbt Gelte'fa 

c~v.tleb: c1-.r17 I$,. 4oa 11hat the rllbt ot J.ftnoctn1 

1*88&88 •brwsb etralts aee4 tor 1il'M1'rt&tt.oU1 a8'fleatlorl· 

cauot \te euspen«t4. fbts., botltv_., dots u't saturr the 

s~pe~·Powel'e because ,,, la ''- ·co.ate.1 s-..te wblcb •• tM 

rlgbt to 4tc14e, a' leut 111 the tlrl' lu'tanot, the i.tlAooel'lCe 

of otberwll• ot a . .-rttottlar ••••••• ~· paaaap ot me.mmotb 
Oll•tank-GfS ill# be«m 4eolare4 ftOft•lfmOCGll\ IS .Q 'D1 SR8 

coastal States t-.sult~as IJt 1noon••1oace to bl& Povtra.~bo 
requirement t~J\t R~••• s'-0\lld •vipte oa tbt ••tace 

wbile 1l1 tnnocat pa,sa~ast· Ia a1ao ao' p alaJabl• to tbe super. 
. -

P.ners as e~J Is essetntlal to tbett' na'f~l 4eploJ118b.'i. 
. I 

fbe patu.tage ot ilucleer ... powred eblPI 11 Me»~ thf#ra7 issue. 

~bo ovetltgbt br ail'c~an ts also not fAo1Q484 Ia t&e rlght 

ot lttnoctmt patflase, Fot all thea re~ons, tiM USA an4 the 

USSllt MCng otboffJ, lave been 1nS bit~ on a J-1&b\ of t.t• 

pasaase throueh ~t.&rnattonal ettatts. 

the seu.er toasta1 SWi'- •• ~•,1•ttas tbe «•matl4 

t~ hGe passag~ tor r$lloa5 of tb•I.J' ow a.t1onal eGOarl.t,­

allf! sovereignty,: ttbe proposalt Jtai torw.r4 la \be s.-w 
Oonl!lllt'tM by,tbtse PDWerl teek ·to aWldge tbe -all'fla47 eau,las 
r1gbts in so tar ac the7 4e-*4 the· sue r•8Jae to-. •t•t.'a 
a$ exlats tor t~e terr·ltortai eea. 

t...• us bope tbe1e contllots voald be reso1•e4 aa4 

soma oompromlae torf4\11a VOQ14 emerge e.t tbe Lav ot the •• 

Co~-$110$ be!n& be14 1ll Caracat 1n l97t. !he rl.gbt of" .ftt•· 

passage at 4asnde4 by the St.tper-POWers cannot ba acoepta4 

tml.eo wap s.ad means ere touoCt:. to fll.ley the ter• ot. tile 



ooatt.l Statu. At the aue, stralte. belag tbe ar~ertea ot 

1Dteruact1onal e&\figat$.ont. passage thr'Otlgb tbem canno• be left 

entll'elr at the •rcr ot the coattal st~toa wltba.t eappJ.ant. 

lng the ver1 bt\•:ta ,of the 1Fee4rm ot ftflYlp.ctlon 6l'l4 loaba •U 

tbe $4•eatages ftowiftg. ~- tt. 
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