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Chapter 1

INTRODUCTION

«ss UpORD tbe neeansy 1.n tim oi‘ ¢ 811
. ﬁossae: an entire eqmiit ts %ha conmon
ighwey of all, appropris to the use of all,

and no Ohe cat vanamata to hingelf s aaperiw
or exclusive prerogative thore,

J udge 5'&@?

The ocesns play an important role in the 1ife of humone
voings, Covering 70,8 per vent of the world's surfsce or 140
million square miiaai' the vost ocenns are Joined together by
wide pasaaga@,. 'rn.w has led gone to discerd the old notion of
"geven sens® and talk of one global 8es in which all wnters
evantuslly mﬂ? Girdling the earth, the ovesns have exsrcised

& remarkabla influenco in the dovelopmont of nations, In his
. “Hiatory of the Greok worm“; Herodotus declares that the scm
is o road which unites the peoples of the carth to each mhel‘.
Thoy sonstitute the most {mportent highuay for international
cemmnuimﬁm; ‘Ehéy facilitato not only communication betwaon
peoples living in distent lands but slse give o hlg filup to
world trado. A8 Ogllvie polnts outs

T o

. UB mmmem of t%ate.
s N0, 35 April 1968 ’

Vi i (New York, 1966),
‘ B

3, Quoted in s’,sz. Ogiivie, Laternationnl

a (New York,
1920} 4 ps Bs




The conmoditias of world industry pass avar

e ek Sy o, e

pssuring tha prosperity snd woell«being of sll

vho partake of this vital commervs, 4

with the sdvent of alr trevel and transport, an slternate
mothod of intercourse betwoon nations sepsrated by vcesn space
has been found., But weler transport continues to mcanwﬁ; for &
najor share of the world's trede. To ¢ite just one Lllustration,
sbout 90 per cent of the United Etates' foreign trade of g56
billion per yoor moves by wmf One important resson vhy trade
by son .has not baen repleced by air transport is the prohibitive
cost of the latter, It costs as mich as forty times to trensport
by air (per ton nile) a8 by ocesn ampgmg

In order that the ocoans serve the purpose of interns-
tional conmunication, it ts important that they should remain
freo nnd not be appropriatod by any ono State or group of Statos.
This s achleved through the doctrine of freedon of the sess,
At one time during the fourtoonth and fifteonth conturles,
Gtates clalmed sovaroipgnty over laorge areas of otesns, The
Papal Bulls of 1403 divided the Atlsntie and the Indlan Oceans
batwoon Spaln and ?ax*ﬁugaiz But a8 this development wers not
conducive to the general wellebdaing of the international
sonmunity « and low develops and it nust develop according to

arine Solol ALfaing Second Report of the Fresident
@ congre lne Resources and hnginserlng

n&v«ammnu (Fobrusry 1868) g pe 73,

G, Jbid.

7« C.Je. Golombos, The Interr
19&)’ Mﬂg 4, Pe 2Dy




the neods of the comminity » thore waes n resction against the
uyﬁraywiatiﬁn of the vcenns by Staotes. In the seventeenth
gentury, Orotins propoundsd the doctrine of the froedom of the
gon, The principle that the soas are zraé end all nations have
an aﬁual‘wzghﬁ to ﬁs& then, became the cornertsone of the law _

of tho soa,
There hos beon some ecntzeveray a8 to tha nature of
occans in law, Gome 3umists_aasent that thay are rog nullius

1,0, tho property of no ohe and honce can be occupleds Others
boliove that they nre Les comsunia, 1,8, the ¢emmig‘proparty of
the community and thorefore cannot bo appropriasted, without
going into this philosophics) hafresplitting, suffice it to say
that the intorests of the international community require that
all Gtatop should have an agual right to use them, As Medougsel
 rightly points outs
Tho sen » in much highor degrees than the

landunsses ~ 18 an oasily sharable resource,

It is trosondously vast <« 1ts expsnses sre

groat, Host of its resources that wo presently

know are rencwanble, flow resources., Similarly,

whore one ship has Jnat boan, snothery with

proper roles of accommpdationy con soon come, O

Therefore, frecdom of the seas has conme to be accepted
65 one of the principles of international lsw, It received the
stanp of conventional lew in 1B58 vhon the Geneva Convention on
the High Ges declinred that the high seas are open to all nations

D Mavras 8. Hodougel, wInternational Lav and thn Lovw of the
sea iu L@wiavﬁ. kzﬁxanaar,




and that no nation may vallidly purport to subject sny part of
them to its amamigaty? | | |
~ Froodom of navigation is ono of the f{reodoms of the pea,

This dissortation intends to discuss and nnalyse the concept of
greodon of navigation and see how far it has coms to bo diluted
in rovent yeor's, |

We shally first of all trace the gonosis of tho doctrine
of frecdom of seas from early Gresk perfod to modern times, e
shall nete the politicsl and economie factors which prompted
jurists 1ike Grotius to reise the bahner of the freedem of the -
soss and why John Selden, in spité df his superior erudition,
lost, to use Profossor Nys' phrese, "the battle of the booke®,
After the battle of Trafalacer in 1805, when Britein came to
rule the waves, freedom of the ses becoms, almost iike the
"elovonth conmanduent® in intornstlionel law, In the twentleth
century, attempts were made ot codification of the law and these
efforts culninated in the geneva Conventions on the High Sess
and on the Territorial Sea snd Contiguous Zonosy

Another point that we shall noteo hero is that as oceans
vore till recently mainly used for transport and communication,
froodom of the ses prinerily meent frosdom of nav wezmﬁ Other
uses of the ocenn, Aike exploitation of minerel resources and
oil, sre of recent arigin, Although froodon of tho seas mosna
not only fresdonm to navigate but aslso freedoms to fish, lay dowm
subtmar ino cables and pipelines and to fly over, wo will raﬁri@

- i

10, Article 2 of the Convention on the m%: Sess, signed at
Genova in 1088, UR Doo, Mamfammg ™ , .



ourselves here tov & discussion of freedonm of nevigation only.

In Chapter 3, wo shall explain the mesning of freedom
of navigation on the high sons, Tho fact that no State can
olaim soverelign Jurisdlotion on the high seos doos not mean
that there 1z absence of suthority to enforee law and order
there, GEvery State whose flag the ship flles, oxercises
Jurisdiction over it. e shall also see howy In recent times,
1imitetions, somo reasonoble end others unreasonable, have come
to be imposod on froedon of ézﬁvtgatim,

Frecdon of navipation on the high seas is meaningless
‘unless navigation is gusrentesd through the territorial sons,
This will form tho subject-nmatter of Chapter 4, We shall explain
fhow the right of innocent passege 1z a compromise detween the
noad of security of the constal Stato and tho need of the
Internationsl commnity to navigato from oné eves to another,
HWe will discuss the exect import of the right of innocent
pessage a8 woll as the controversy whethor the werships enjoy
this right or not, | S

Stroeits provide the link betwoen different oceans and
sens, fight of navigation through thom is of vital importance
1f frosdom of navigetion on the high seas has to have some
meening, Thorefore, even when a stralt forms part of the
tarritorial son of the coantal State, a more liboral regime than
that of innocent passage exists for such sreas, This will be
discusscd in Chaptoy 5, HRecently, there haus boen a morked -
tendency towards claiming a brosder sren for the territorisl sea,
This hes resultod in many straits which had a corridor of high
sess bocoming part of the territoriel ses, This hes genersted



& domand for “froe pasasge™ through straits, The existing regine
spplicable %o straits is mo longer acceptable to the big Powers,
There hng boen a florce controvorsy on the polint in ﬁebém in
intornations) forums, espec muy the seasbod Committoe of the
United Nations, Weo shell examine this controversy in the light ~
of the rocent developments,

?éaeﬁw of navigation hes playod en important role in
bringing the pooples of tho world oloser snd promoting
cowoporation amohg them, Bat it has also been instruzentsl in
the dominstion by the biz maritime Powers and the exploitation
of the sualler States by them, In the last chapter we shell
rosapitulate the history of the froedom of navigation and in ‘the
1ight of the chenged aircumstonces see how this traditional
right con snd chould be modiflsd and readjustod to fulfil the
prosent noeds of the chenged internationsl soclety,
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Chapte¥ II

HISTORICAL DEVELOPMSNT OF THE RIGHY OF HAVIGATION

The concept of the frecdom of the high seasy sspecially
that of navigation, hes o long history, 5s far dack as the
Roman eras in the Instituted of Justinlan, we find this principle
unequivocslly espresseds "By tho law of nature, theny the .
following things ers common to oll mem the aiw, ﬁming water,
the sesy and, uamaqusmw gshores of the sea", Tho sea wes
sald thers to ba whﬁmt only to what wvas called the jpng gantiom

ahd open thereby to free or public use, The mwhig of ths
ses belonged to no gm, nor 4id the ssnd baneath 1'5. Siatlarly,
ascording o Ulplan, ﬁza 898 was open to wym by nature,
snd acoording to s:emm the sesy 1iks the slr was common to
sll menkind, Again, when Smperor Antonius sald, °I sn indoed
Lord of the World, Wt the law 1s the Lord of the Ses®, he vas
giving expression to the Roman ides of the wlmlph of freedon

M 2&9&6 in Pitoan B, Potter,
A ' Y i!a 5,

. (ed, H, Lauterpsch
8. Rigamts XIVy 2, O, 08 quoted in Pottery ne 1y Pe B7

3
3. 3&@ Ly npmmm, Jnternational. Le
4



Whataver be the thoory, ia State practice we get &
different pletura, Meritimo domination was a fact of political
1ife 02 oorly a6 the pre-Gresk ora, The poople of Tyre wore
8a1d to have "brought the som under thoir domination for & long
time,anm only ths neighbouring ses, but wherever their fleets
wont", Indeod, the expression “"Dyrion Soa” cemo to mean o body
of water under control, It is ‘on record that fthere wns an

émz ient ordinence concerning the Srythrean Ses laid down by

Eing Brythras, whon he was tho master of that ges, that forbade
tho Bgyptisns to augaw it in a ship of war, snd restricted them
to one merchontman®, The vose of Minos, King of Crete, is the
nost famous of all in this pericd., "He made himself naster of
o great part of vhat is now termed tho Hollenic uaﬁé Aristotle
in his famous book Egiltica explained how undag km Minosy Crote
facquired tho empire of the sem and the fsles™, In the classic
Oreek ors alan, the long end protracted wars baﬁ%en Athens and
Spertns wore os much e struggle for domination on sese as on lend,

:!)j’ ! L"‘YA -E{v” i".
The Romsn period in this respect wes no different,
Certhage, the Itolisn States preceding Rome, snd Rome herself,

" AN

6, quiggxs Curtins IV, 20, 193 a5 quoted in Potter, ns 1
Pa AZs

7. Philostratue, 11y 354 a8 quoted in ?0%6: s Ns 1y ps 12,
8., Thnoydides, 1, 4, as quotesd in Potter, n. 1y p. 13,

9, Aristotle, Polit
p. 13,

leg II, 10, 1§ s quoted in Potter; ne 1,



all attempted to seours and dofinitely claim maritime donminion,
Polybins wrote about Certhaginlans s "enjoying s doninion of
the e without dispute®s At ono ﬁm, Carthage apperently
“declared o ponslty of death for tmuemmed troding from Spain,
Gsul, snd Itsly to swamm, cwsim, 8icily and the pillers of
ﬁamuim? Lator Rome succocded to the maritime powar of those
poople, Romans begen to call the Mediterrahesn "our ses®, |
Florusy writing at the beginning of the second century, referred
to tha ttraits of Mbmltar a8 the ;ﬂme *where the threshold
of our sea agmf&”lg |

The above oxsnples of state prectice indicate that the
control over the sea, oxercissd by any maritime powver wes the
control rather of the mailed fist then that of legal right,
Rulers knew that dominance st cea was dosirable snd poss 1bley
thoso who could febtam it 414 50, It was not the exercise of
§ rec@gniﬂad authority vhich was Importsnt so much as umnzy to
axm!aa contrel in fact,

(411) [44ddls Ageds

Legal claims to soversignty over parts of the open ses
bagan to be made in the Second half of the middle ages. As
Oppenhoin points outy "There is no doubt whatever that, at: the
time whan tho modern lay of the Hations gradually ma, it was
the conviction of the States that they could extend their

30, Pottor, 8. Xy pe 2%
12, Florusy I1I, 6§ oo quotod in Potler, n. i, p. 20y



soversignty over cortain parts of the open aaa*ia Thus, the
States which croppod up after the broaking up of the Roman
ompire claimed jurisdiction over cortaln parts of the
Hoditerranesn, Plss and Tuscany controlled the Tyrrhenisn
son and imposed Lolls upon those entaoring its wtm?‘ Vonice
attributed to herself the soveralignty of the adriatic, whilst
Genos clafmod tho Ligurisn &@a:s In the HNorthy both Donmark
and Swodsn claimed soveroisnty over the Baitic, The Danish
clains were later extended to all the northern seas betwoon
Horway, Icelend ond. Greoonlend, on the principle that possession
of the oppouito shores carried the sovereigaty of the inteds
 vening m?f’
ingland did not lag bohind in the rece end claimed -

soveraignty in the British sess, Henty IV (1309-1415) granted
lesve to s cortain Spanierd to sall “freely from the port of
London threugh owr dominions to the town of R@umme”%?
Bazine v.. . Constable it uwos held that "the Queen hath the vnoia
3&:1*1&&&:&1@:; of the soa batween England mﬂ Pratwa“m

Howevor, the most oxtensive claimg wore made by Fortugsl
and Spain, Portugal claimod jurisdiction over the w!m';& of

13, Oppetheim, n, 3, p. 583,
34, Pottory n, 1, pp, 3637,

16, C.J. Colombus, The Internations
~ {London, mmf, odie 4y De A€

16, Ibid.
1‘7; ?e‘kw, Ne 1y Ps OB,

3B. Loonard, Roperts, vol. III, 723 as quoted in Potter,
. Ne Xy P 3B




X

tho Indisn Ocean and over the Atlantic Ocean south of Morooco,
and Spain ovor the Pacific and the Gulf of Mexlico. These claims
wore given odded suthority by various Papsl Bulls, By e Bull of
$43annary 1464, Pope Bicholas V granted to Alfonso V, King of
Portugel, the lands discovered end to bo discovered on the West
const of Afrlee, By the two Papal Bulls of 4 May 1493, snd of
26 Soptember 1403, Pope Alexander VI divided the now world
batwosn Spein end Portugel. This arrangement was confirmed by
the Treaty of Tordesillas in the following yeari'e

These wide olains ovor large expanses of gceshs were
enforead ogninst other States by requiring thalr ships navie
gating these arces to phsarve certaln coremonisls and honour
the flags of the cloiment Statos, The right to claim the salute
to the British flag as o rocognition of her soverelgnty in
Britich sens, for instohee, was inazstad upon by thn British
oovereign, £Sven ships besring foroign rulers wers not oxompt
from subaltting to this elaim, Phillip II of Epain, wvhon coming
to Bngland in 1664 to marry Queen Mary, was fired upon for
onitting to chsorve tho "timeehonoured” sslute to the British
Fleg in the 'narrow saasisa

Moritine soverelpnty élso found expression in the levying
of tolls from ships vavigating the ares clalmed by a particular
State, Tho tolls levied by Gonos on the trade with the misdle

20+ Jhides ps 48,



g

East formod & substantisl part of the revenies scoraing to that
Gtate, As Fawcott points outs "the famous marringe of Venics
with Adriatic son had a practicel form in the inposition of
tolls on al%i shipping moving wtb of the line Joining Ravenna
with Fiumo®,

Interdiotion of fisheries to foreighers was slso imposed
by the States claiming meritimo soverciguty, BSnglendts clainm
to the exclusive rights of fishing for its nationals in the |
Bnglish gens wos the main couse of friotion botween Holland and |
ngland during the 17th century, | |

Somo States sttempted to contyol or even prohibit
nevigation by forelgners in that part of the gons which they

‘clafmed €o bo under thelr sovereignty, Thus, Portugsl tried to
exclude foreignors from the trade and commorce with the 1ittorsl
Gtatas of the Indlan Ocoan and the Stotes on the Hestern const

of Africn, Just as Spoin sought to monopolise the trade with
Amorios,

It vas the oxtravagant claims of Spain snd Portugal to s
monopoly of nmigamm end commoree with the now world that
crented upposition to the very existence of such rights, This
w8 en age whoh how lands and new routes were baing atscoversd,
Colombos had shown the wey %o Amcrica, The discovery of the
Cape route by Vesco do Gsma in 1497 led to the great streoon of
traffic botwoen Burope and the Ecst being diverted in the next

oo —" MBSOy

e:., d zs.s, mea% ﬂﬁw fm aro tho sons?™, Intarnationel
, 8 (London)y vol. 49, ho, 1, Japuary 16! 3y Pe 156




century from its old chonnel in the Mediterranesn and Levant to
the Atlantic, Trode ond Commerce with the newly discovered
tands wos s Incrotive proposition and the other States of
Europe, ospecially Holland and Englond, also wanted to profit
from 1¢, Ths Spanish monopoly of commorse with the West Indlies
cams to be chollenged by the Tudors, Blizadeth I of England wves
the first to assort tho freodon of the sens, UWhen Mendoza, the
Spanish aubassader in London, protested to Cueen Elizsbeth
against Droke's famous oxpedition to tho Spanish Main, the
Queen rofused to adait : |

that Gpain hod sny right to debar British subjects

sooing that the use of sus snd alr is commsn vo

ally noither ¢can any title to the ocean belong to

ahiy poople and private man for a8 much as nelither
nature nor rogerd of %blic use pormitteth any

possoscion thareof,

" Bhe reaffirmed the some prineiple in 1602 A,D, and
fnotructed her awbossador to Christisn IV of Denmerk to daclare
that navigation in the open ses, s well o3 the use of the ports
and cossts of Princes in enity, for traffis and the avolding of
the dangers from temposts was f£ree, so that if the Bnglish were
dabarred fron tho ¢njoymont gat thoso eam rights it could only
ba by virtue of an agreomont,

At the seme time, some volces wﬁm also ralsed by jurists
upholding the principle of froadom of the seas, They protestsd
against the exclusive maritime soveroipgnty arrogated by Venice,

28, Camden, A&%&I 1 (1835), pe 225§ ns quoted in Colonbos,
* By w,’Pe - P e
Phe 110e1l,




Portugely ar Spain on abstract legal grounds, Vasqueaz, the
great Spanish jurist of the carly sixzteenth century, denied the
logel volue of the claims of not only gga Venetisns ond the
Gonoeso, but even of the Spanish Crowns Ho leld that to moke
the sons and the waves private netionel property wuas contrary
to tho low of noturs end the olementary principles of intore
netionel relations, Donslus, the Frenoh juriat of the ssme
eontury, ond Gontilis, en Itslisn, also raised the bonner of
the fracdon of the sgaaagné based thelr arguments on the
principles of Romsnt Law, Francls Alphanso de Cestro, s
ﬁmiah monk who wrote in the middle af'thﬁ_ sixtaenth century,
protested sgainst the Gonooso snd the Vonotiens prohibiting
other people from freoly mevigating the Ligurion and Adriatis
seas ond declered it a8 being contrary to the imporisl lawy the
primitive right of oenkind, and the lew of nature, 'The Sponish
ond Portuguese cleims to the exclusive mghta to the nmrlguttm
to the new world waore also attacked by him.

Howover, it was left to Grotius, e Dutoh jurist, to
mount o vigeroug @mmm to demolish the claims of exclusive
doverelgnty over sortsin parts of the bigh seas by thess Etates
and propound o fullefledged doctrine of freedom of the soas,

He put forth his idees in o book ontitled [pre Liberum which
wop first published in 1608, and wes ono of the chapters of

24, Vosques, Chap, 894 as gquoted in Potter s Ds 15 Do Bl
BGy N%W » e 1y PDs 62«53, ‘
268, Fultony b £3y ps 3,



adan written in lﬁﬁ‘ﬁ-ﬁ?’ It &=

Hars Liberum wns not o phﬂaa@phiﬁ
exercisc, Grotius had boen retained by the Dutch Hest Indis
Compsny to justify its capturs of one of the ships of & o8
Portuguese gellaon In the streits of Malacce in the year 1808,
snd the book was in the nature of a brief,

As hes been msntzmad above, Portuguess, founding thelir

title on the Bulls of Pope of 1493, ond tho right of dlgcovery,

- conguost, snd prior occupation, srrogeted to thomselves the

exclusive sovereignty of the great ocenns which wore the pathe
ways for commerce and tmﬂe with the Esst, Portuguese suthorities
used to issue *cartnm!? o gort of liconse or pernit to trade
with these countries, to ony ship desiring to sail to those
arens, This state of affalrs wes chsllonged by the putch., In
1602, the Datch Zest Indla Compsny wes formed, AS it attempted
to tredo with the Zast Tndles, its vessels came into conflict
vith those of the Portuguess engaged in the Zastern trade and
 which sought to oxelude thom from the Indlan waters, grotins,

a young mwmh gave the Jegal justification for the Dutch

2‘?. sae Introdmwrx Hotey pe V 0f mga Grotius, Mars
trans, by RsV.De mge&m (1916

28, Jhid.

29, The torm connotes, according to Pﬁrmgaeae 61¢tmy a
safe conduot whlefz the Pwmgaane suthoritics used to grant
in Asia to the friends of Portugal to sesure to theo safe
navigation,s They were grented in tho name of the king by
the viceroy or by & miii.ﬁary or navel commander,. The Gartaz
appoars, tharafore, not only es tho noans of asserting
?nrtuguaaa rigt&s %ut 8l8o as an instrument for preserving
ordor end asgcurity on nationsl ses routes, Sea,
6gﬁa m::mémﬂm, “?muaa vorsus Grotius® W«-

g4y 36 (1969), pps 162~




point of viev in Harg LA » The subwtitle of the book
“The mgms which Baa.engs to the Dutch to Teke Part in the East
Indian Trade® is solf-oxpienatory, Orotius' arguments may be
summarized in his own words os followss

"The first is, that vhich cannot bo oscupisd, or

which never has boen pocuplad, cenin mﬁt be tg:

property of any oney bocelse operty hos

&ri8on Frou ocoupation, The second is, that

8ll that has mn 80 censututa& by nature that

althpuzh sorving some ohe peroon, it atill suffices

for tho comon use of all otheor param, ig todny

and ought in perpatuity to remain in the sams _

condition os when L1t was first orosted by nature, 30

| Grotius' main argument wos thet sos wos freo beceuse by

its very nature it could not be occupied. As he said *In
the legnl philosophy of the Law of Hations, the sos 12 called
indiffarently, the property of no one (Rug nulilug)y or & ﬁgimon
gp gomgnis) or public property (rem.jublice)®s
The sen, zmnka 8 rmr or o lake, he stressedy could not be
eontained within &ts shores bocouse the sen was greater then
the lend, Another resson why it could not belong to anym

was bocsuse it could not be axhaasm by promiscuons use, %8

30 mgﬁ Gx‘n‘ﬂiag Mara Liberun
{ilow York, . 37 syarver

3%, Jbide, Py 22,

32, Jones summarised his views in these wordss “The sen is
comon to all, I is infinite, in o sense, 1o incapadle
of being possossed, and is a;agroprlate for th@ use of all
for navigational and commercinl purposos snd for mnm
priviloges, It bolongs to all and pay not be aabjwt
appropr&atim hy an;r one*, Erin Bain Jones, ]

R0 20R004C SIS E a0 iwm; Ps 9» |
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The imnediato object for which fHare I

and publishod, viz., the recognition of the right of the Dutch
to sail to the Eust Indies and trade thsre, was achieved by tho
treaty of Antwesrp in the nmonth following its appearance, and no

arin wns written

reply from the Portuzusse or Spaniarda to the argnmanta of
~ Grotius was published till sixtesn yoars later. In 1625,
Franciscus Scraphinus de Preitas, a 8pe:niard, wete W

: i 100, m whﬁ.ch he argusd tnat tho
mpositi.m of o aemwda on the gea was excluded only by private
lew -argd nc;: by pudblic law. The fact that s servitude could not
be imposed by an individual did not mean that 4t eould not be
imposed by & sovereign. The sen m&ght be Jea.comuunis jure
Zentdup. But 1t could be charged with o servitude, including a
prohibition azalnat foreign navigation 4f it was occupled by a
smmign“

aimilarly. in defence of Venotian claus, a numbor of

books appeared at this time, the best of which wag that of
Pacing vho relied on im:onorial possession and prescription and
stated that the rights of the Venotians consisted in 3amdicﬁ.on,
inmposition of taxes, the prohibition or regulation of nayization,

: 3

the proteoction of subjlacts and the suppression of piratos. Paolo
Sarpl also defended theose clatms in his dook Dol Doninlo del Map
33 Aloxandrowicz, N.29, P, 172

3‘0’0 mm, n.23; P1351n
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The most powerful refutation of Grotius! arguments came
from Britain, The Stuart kings claimed exclusive riéhta of
fishing in the British seas for British nationals. James I
levied the 'assige-herring' on Dutch fisherman who came to fish
there. William Welwood, a Scottish Lawyer, wrote De. ‘

35 ‘ Inio
in 1613 defending the British claim to exclusive fishing rights

in the British seas. Sir John Borough, another writer, supported
the British claims in his bock, :

Kipegdom, written in 1633. But ﬁhﬂ masterly expagiiion of the
British claims and refutation of the arguments of Grotius came
from the pen of John Selden in a book titled Marse Claugum first
written in 16i7~18 and revised, altered, enlarged and published
in 1635 A.D. The revision allowed Selden to take into account
the views of Grotius as expressed in the ] '

published in 1625. Mare Claugugm, as the name indicates,
constituted the main defence of the doctrine of closed seas and
maritime dominion, | .

The treatise was divided into two dbocks. In Book I,
Selden attempted to prove by means of theoretical arguments
that the sea was not everywhere common but was capable of
appropriation. The possibility and actuality of maritime
domination was proved by reference to holy scgipturaé, aneient
and medievsgl state practice, reason and equity. Thg arguments
in defence were sought to be refuted by means of philesophical

35, | Oppernheim,.‘., n.3, p.585.

36, John Selden, Mare Claugum, Book I, Chapters 5;19,
as quoted in Potter, n.1, Pe 62,



»

.wgumantza ond historical raforences, Selden 4row froely upon

tho vast ptores of his orudition, Be quoted seriptures to show
that the divine lav allowed privato dominion in the sen, Ho
denlod that the pes was inexhaustidle Lfron promiscucusd use,

.In Book II, Selden justificd the clalms of maritise
donination of king Charles of Sngland by quoting welighty
procedeonts oxisting in the history of Britain, In fact, it
was thio paxfg?of the boolt which was of izmmediate political
significance, IXing Charles did whot he could to emphasise
the importonce of the book, Although the book had been writton
onrlier (in 1618), it wns only at tho reguest of Charlos _tpae
Selden recagt his froatise, added to it and coaploted 1&%‘8 It
wns dodicated to the Kinz ohd published at his Toxprons ceonmmnds®,
From the point o: viow of tho King's polégy, nothing that the
pon could do aould have been done bottor,

Though Selden had made an olaborate and masterly
exposition of tho case for the soversigniy of the crown of
Britoin in the British sone shd had forcefully put forward the
dootrine of the closed seas, the controversy contioned al)
through the 17th and 18th centurles, As Fulton remarkes "It was
Seldon's misfortunc that the ceuso he chanpioned was moribund,
and opposad to the prowing spirit of freodom throughout the

37, Faltony n, 23, pe 372,
mo Ibid.y p. 366, |
30, Jhid., ps 360,
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R . N
worid", In tho early part of the 19th ceontury whon the faﬁm
victory ot Trafelgar in 1805 made Britain suprome on the sea
the prinoiple of tho froodom of tha seas camo to b@ uneqa1vasa11y
sccoptod,

"Law slways devalops « and 4¢ must ﬁajgéag » pacording to
the neods of the soclety to which It applios®, Sevonteonth and
aightoenth centuries witnessed not only the Industrial revolution
in the EBuropesn countrics but also an inordinato expansion of the
{intere«stato comoree, Colonfal rule wes baing established in
Asian end Africon countries, In tho vords of Anand

" Froedon of navigotion without let or hindrance
wes ossontisl as much for the ¢olonisation of
. Asis and Africs as for the growing inter«state

comoree, Instond of Cighting fmilitless wars

smong thomselves, tho ﬁnrnpaan Poyars could go

out and vin nov cnlonzaa provided that the scas

yare sale for aﬁvzgatzon. Tﬁiﬁ wns the need at

the tine,

It woe for these roasons that xrﬁﬁaam of navigation
came to be racognizod and socopted by the conity of nations,

The Mesorandun on thoe 3&3& Gend prepared by the UN 8aeratsriaﬁ
for tho Intorbntionsl Low Cozmalasion slse polnts outs

This question of torriterinl doninion over the

high seas, so vigorously opposed in the name of

tho fraadam of tho hipgh goas was sattled in the

17¢8h century by the politicel danlzne of the

Statos putting forward such ¢laims, by the

soordination of British and Duteh polinies and

by the ascendency of the English floet arising
from the docay of various naval powers, Thisg

40, Jhides ps 3W.
41@ Pﬂﬁm-’ ﬁﬁ iy Pe wl

. R.P. Anand, “Tyronny of the Fraedoa of tho Gaes Dootrine®
, . # adliesy vole 12y no, 3 {)073), p. 4186,

43, mﬂ PP . 418019,




flooty onca it had becoms deefacto nistress of

the h soass hed no longor any interest in

anﬂwﬂag Soldo dont g ontdsted ergunents, 44 |

Freedom of tho oes beosamo the ordoy of the dey, Lord
Stowoll, in tho case af‘ La=Louls (1817) stressed "All nations
have an oqual right to the unsppropristed parts of the ocesn m |

thelr mvigatim“:ﬁ Judge Story of America opined in Marlanne
Flore casos "Upon the ocesns, in time of peste, all possess an
entire equality, It 1s the coomon highwey of ally appropriated
to tho use of olls and no ono agg vindicate to himsolf o superior
or exclusive prorogative there®, Eauchilly selds

gge ﬁglgh geas do not form part of the territor g

of avge;zﬁg' gﬁaﬁﬁge’;ﬂﬁ»”ﬁ’?&gﬁﬁeﬁ& régﬂg

enn lawfamy slain to dictate lams for the high

songy 47

BWR@SME in his m&;‘ 2o Doming Haris §1m3, while
mking the distinction botwson the maritime bolt, which ls
andor tho sovereignty of the littoral State, and the high senfly
dofended the frooden of the high oens, Vattel, G,F, de Hartens,
Azuni, ond others followed hio xead?

It must bo pointed out, howover, that though frecdom of
nevigotion cano to be mcepﬁa& asuch esrlier and At may bo seid
“that in tho sccond half of that / seventeenth ./ century,
navigation on sll ports of tho opon sea wes practically free

44, "Rogiuo of the Bigh Sons", UN Doc, A/CN 4/32 (1080).
45, Quoted in Jonés, nh, 32y ps 12,

46 Ibid. N o ’ i DISS
. A " 343.0966
47. Jlbigd. | ! m7255 Do

T

48, eppanhaim; Ne 3y Pe 686,

251, 0 s ) -
] G :sszs |
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for vossels of all nations”, yot Pwith regard to other points,
claims to maritime soversignty continued %o be kept uphs The
Betherisnds hed to nccapt by Artiele 4 of the ﬁ';*mty of Wante
ninster, 1674, that thelr vessels must selute the British fleg
‘vithin the British soes 88 o recognition of Eritish maritime
sovoreignty, It vas only aftor 1305 that the British mmma
on ceromonial aamta m the Sritinh sovs wes amﬁy mppaaq.
Oppenhoin mmw outs

s»s Throughout the atghﬁemtm and at the bﬁgmm

of the ninateenﬁb contury, the principle of the

froodoun of the opon son bocame more snd more

vigorous with the growth of tho nevies of other

Btatesy and ot the ond of the Cirst gwm of

tho sinoteenth contury, it bocnzo un vwmuy

recopgnised in theory mé practios, ~

‘When in 1821, Russia, which still ownod Aleskn in Rorth
mim, atte&sgteﬂ to pmhibiﬁ ell fﬁm!.gn ships fronm wprmmag'
within oho hundrod miles of the shores of ileske, Grest Britain
and the United States protested in the interast of the mmam
of the opon son, and Russia dropped m ezmm in amggnﬁam
eoneludod with the protesting i*mvs m W aﬁé 18%.

Tha noeds of the mwm ﬁ%%a in regard to %&‘mﬁﬁy
commorce and colonization bolng psramount, the prineiple of the

49, Ibid. Howaver tho Hlack Sen was very much o closed son,
- %ﬁ #@mimd 80 tznz %m m&ﬁﬁm at ﬁm mtn eentwg ﬁm

% AR 00AR Y §
Iiloes . Altug, Zuskarand Sow Probloss.of Iutecnetlcns

8. Oppenhein, n, 3, p. 586,
82, JIbide




freedon of tho high sens was firmly satablished in the 29th
Century., That wns assentially an ore of Jalgssr falre policies,
48 in national sphore the trend was to put the minimua possible
regtrictions on individusl enterprise, in luternationsl sphers
greatest amount of freedom was clalmed by Ststes in thelr
internutional donlings, :

It may be pertinent to point cut here that till the
turn of the present cantury, the primary use of the ses vas to
provide an mmmﬂaggi hmm for travel snd commerce m
the far flunz nstions, When the Jurists and statesmon tolked
of freedon of the high seas, thoy referred prisarily to freedom
of navigation, With the sdvence of techunlogy the uses of the
seus have besn Wnﬁmg The widening horizons of sclence
and technology in recent yours have revesled B nev under«sea
world full of naturel resources in quantities beyond the
vildest dreams of men, oot only in the seaswater tut also on
the sensbed and in its sudsoil, It iy estimated that even 1f »
snall percentage of the oil found in the continentaleshelf is
axploited, the neods and requirements of the whols world would
be more than met in the coming decsdes, Conseguently, it is
only natural that Gtates are clsining jurisdletion over these
natural resources so that they cen bs exploited to nations)
advantage, This has brought the doctrine of freedom of the
secs under a new strain, It must be polnted cuty however, that
frosdon of navigstion, which hes become but one aspect of

83, Of course fishing in the oteans has Bosn prevalent since
*  the sarly times, | us baen preve
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ﬁ»éa&m of tho high sens, 1s s%ill widely recognised, as this
dlogortation desls only with the froedom of nnvigation, the
éiﬂw problon of froodom of the high sens snd tho offact of
technology on it doos not concern us here excopt lncidontally
vhen it offests freedom of navigation, - |

In the twentioth century, seversl attenmpts have bosn
made in tho various internationsl legel bodies and conferences
to codify the law rogording freedonm of the high sens, The
Instituto of International Law, after a thorongh discussion of
tha doetrine at the lLausanne Confarohae in 1027, oeroed on a
Declarstion which stated, inter oilss

The principle of the fracdon of the sen inmplies
specially the folluwing consequonces: (i) freoedom
of navigation on the high sans, subject ¢o the
exolusive contrel, in the absencs of a convention
to tho contrary, of the Stato whoso flag 12 carried
by tho vessols s 54
The Intornational Lavw Association adopted the draft
entitled, "Law of Maritime Jurisdlotion in time of ponce® at its
Yionne Conferanco in 1926, Article I of the draft chunclated
tho fundomontal principle thaty
| Por the purpose of securing the fullest uso of
the seas, o1l States and thelr subjocte shall
onjoy absolute Iimt{ abd equality of navigation;

tronsport, coamunications, industry snd sclence
in ahd on the seas, -

Tgy vole 33, part 111, 1087, p. 359; as quoted in
DOB 4 Ny 15; Ps 6D, .

65, GOMWS; s 18y Ds 8y
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Article 13 further provideds .

Ho Stote or moup of States may olaim any right

ot megmu. ggt_ ,.riﬁigge or g:rersiggtxm ovey

any porfion ol Thv nigh gess OF place any

obstacles to the free and full nse of the

868,

The freodom of the high scas was o subjoot of intense
disoussion by the Internetionsl Low Commfssion, The draft
Articles propared by the Internstionsl Law Commission wore
dtscussed by the Confersnce on the Law of the Ses at Genova in
1053, Ultimatoly, Sho principle was enshrined in Article 8 of
the Convention on the High Seas, vhich reads: |

The High Soms baing open to oll nations, no State

may volidly purport to subject any part of thenm

to its soveoroipnty, Freedom of the high poss 18

sxarcised under tho conditions lasid down by thess

articlos nnd by the other rules of International

Low, It conprises, lntar-alin, both for cosstsl

snd nonwcoostal stoteny A .

(1) Freodon of navigationy
(2) PFroodon of fishingg

(3) Freedon to lay subzarine cables and
pipoliness o |
(4) Froedonm %o fly ovoy the high sess,
Pheso freodons and others which aro recognised
by the geneyel principles of Intornationsl Lowsy .
8hall bo exourciscd by all States with recsonhable
regard to tho interents of other States in thelr
oxorceise of the frosdom of the high sces, 87
It 18 cloor, therefors, that frecdom of navigation,
vhich constitutos an important pert of the froodom of the high

sons, hag como to be gonorally accepted in Intornstionsl Law

66, Jbid. |
67, UN Doc, A/Conf, 313/5.63,



aithough the ammaﬁa a:‘ this heve chanzed ovey the yeare,.
A8 the UN Yemorandum on High Seas racordss

Froasdon of the secs originaily meant the
1iberstion of the high soos from tho extortions
snd ‘robborias committed by pirates, A little
later, 1% roforred to resistance to tho claims
of eartam conntrios to & nonopely of navigation
in corteoin sons, and to the ewinsive right of
trading vith ammzm bordoering on such sma; P
In the 10th ceutury, the oxpress, "fresdom of the
high soos" was used to counter m*!.'b:.ﬂh elaing to

- axercise the right of search in pescetims on the
pretoxt, more of loss wunfoumaa of eupprossing
the edions slave trade,

It 18 inmportant to noto, however, that the right to fresly
navigats tho sems was st tho core of mll these various moanings
given to the soncept of freedom of the high seas,

584 “Ragife of the High smﬁ UR Doo, A/CN 4/38 {1980) 4
PP 2o
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Chapter III

RATURE alip CONTENT OF FREEDOM OF FAVIGATION

R2..4 ‘.v;_.%fii*;:;,“)f LA adsakion S

Tho right of nevigetion is & "demand for freedom to enter
upon the ocoans and to poss thore ushindered by efforis of other
states or entities to prohibit that use or to subject 4t to N
regulations unsupported by o general consonsus asong nations®,
RBistorisally, tho concept of frcedem of navigntion wed o resction
against tho idea of territorial claims over the high soas, It
originated essontiolly as a negative concopt and implied none
intarforance in the use of theo ocosn by any State, In other words,
the faot that the high sess could not be appropriated by sny State
ensured the freodon of navigetion for sll, The nogative concept,
tharefors, esme to heve positive consequences, 4s the Memorendum
on the High Seas prepared by the UN Soeretariat pointed outs
| Directed against oxclusive use, it necessarily
dovelopad into the 1lden of equal use, Upposition
to tho establishmont of sovereigntien over the
high sees grises from a desire to make freo use
of thom onesolf, Ships of all snationslities have
an oguel right to make use of the hizh seas in
every posgible uny, but the iden of equal use only
comee socond, The ossontlal 1dea underlying the
freodon of the high sons s the concept of the
prohibition of interferonce in geaaatima by ships

fiving one netional flag with ships flying the flag
of othor nationalities, 2

de

2. Henorandum on the Becime of tha High Seng prapared by the
tariat for Internotional Law Commission, It is widely
bolieved that Gidol 1s the suthor though it 1s not specifiod in
the Monerendum, It will bo reforred to as Gidel's Memorandum,
Ul Doc, Mgﬁgwg; 34 July mmg De 3



The doctrine of the fresdom of the seas derives suppers
from the legal namm of open seas, The high sess are commonly
demrz.‘had 88 8% 1,.3, the zeﬁtm property of the
aumnntty or ss pas oxira gcommey clugse However all sre agreed -
Mhst each and avery swm has ec:nal and independent rights of
user of the high seas in time of peacs, The corollary is that
no individusl State may lawfully assert exclusive rights of user
in any part of the high sees without the aénuzaéecme of other
stata*f The high asw, be&ag pommanigs cennot be occupled
by eny State, They are not snbjwt to the sovereignty of any

tatﬁ., All States have the freadom to navigate upon then
without m‘tertﬁmm from any quarter,

?ha fact thst the mgh seas are mﬁ under the sovareignty
m‘ anhy State does not moan that & state of hwzessness and
anarchy prevails thers, To facilltate navigation on the high
sess, & logel regime hat been »esﬁahz.&sheg. under customary
~ international law,

3, ?ha vm the.t they are "res pulliy '*' igﬁg tha pruparty ot
no’mdy though sometimes axprasana with refersnce to saeae
una sub-soil thereof 1s no longer valid with reference
ta the high soag as that would !mply that they are eapablfa
of belng ocoupled,

4., 8es L, Oppenheim, Intornatlonsl Laws A Zreatiss (ed,
H, Lanterpacht) (London, 1070)y 6dn, B Ps 089§ and
sahmmnbergat‘, - , ¥ (197 vnl. 1,
odn, s P 309,

&, gﬁﬁi waldoak, “The Le,al. BaMs ot cmm to tht eantlmnm
o] A : aDClaty ERRIRC | ' .
. vol. RO AU 2.7 W ¥ 2eAQLR L0 SN0¢ .2




Castomary Internstionsl Luw requiras thet evory ship
gailing on ths high sess mst besr the nutionality of vome
State whose flag it should fly, Ordinsrily; the conditions
ander which o ship scquires the nationality of any State, ars
nwt regnlated by internationsl law, It 15 & matter to de
dscided by munioipel law, Internaticnal law only requires thats

Buch State shall fix the conditions for the

grant of 1ts matlonality to ship i":& the

registration of ships in the torritory and for

the right to fly 1is flag, Thors most exist »

genuine link betwegen the State and the shipy in

- particular, the State must effectively exerciss -
its jurisalotion and control in sdministrative,

tathnical end social psttors over ships flying
its flag, © ¥ T

(119 Juriadictien of the Flag States o |

ouse the ship ecquires the nationality of s particuler
State, that Stato becomss the compotent suthority to exercise
jurisdiction over it when it 48 on the high seas, The
jurisdiction of tho flag State is exclusive in the cese of
warships tut, ns we shsll soe, not so exclusive in the case of
nerchant vessals, |

Tho principle of freedon of navigation implfes none
interference by ships fiying the flag of one State with ships
fiying tho flag of snother Steto, However, .in cortain ceses
dsrogetions from this sbeolute rule of non-interference ore
sccopted in intornational law,

PTR

8, Articls 8 of the Conve
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| One such instanco 1s whore o ship 18 suspsoted of having
conmitted piracy. Regorded os hostlc huzmani sganspig (i.o, eneny
of nankind), by his aots o pirots projudices thae froe ang peaceful
uses of tho high sens, The genoral intorest, thevefores requires
thst o stop be put to his criminel activities, The woarships of -
nil Statos aro, thersfors, ontitloed to solze and mageh p ship
uhich has or is suspested of hoving committed piracy,
_ Anothor circumstance la which tho ship flylng the flep

of one State con interfore with o ship flying the flag of |
anothay 18 thnt of hot pursuit, AaArticle B3 of tho Convention
on the lilgh Socs providesy | |

Tho hot pursuit of o foreign ship may be underisken

whon the compotent suthoritloes of the constal State

have good roasen to bolleve that the ship has

viclated the lows end regulations of that State,

Sush pursuit mnst be commenced when tho forelgn

ship or one 0f 183 boots 1o within tho iaternal

wntors or torritorisl ssa of thoe contigucus zoho

of the pursulng State, and may only be continued

outsido the tarritorial sob or the contiguous zono

1f the pursuit has aot boon Interrupted, B

The roison dtotra of this right is that “pursuit under
these eireumstancos is o continustlion of sh ast of jurisdiction
vhich has boon hogun, or vhich but for the sccident of immsdiste
aponps would hovo baen boguny within tho territory iteslf, ond
that it 18 nscossary to perait it in order to epable the

tarritoriol jurizdioction to bo effectively ammiaed"?

T

By
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Another reason for whizh the jurisdiction of the flag
State can be m.mmreﬂ withy 15 the plea of sulfedefence.

There are numerous instences of State prectite in which the
right of solf-dofence and self-proservation has been invoked to
Justify such cuses of Interference, In recent times, the French
Governmont hes instituted snd lator defended the search snd
solzure of foralgn vessels on the high saas which wore suspected
of smuppling arms to tho Alpgerisn robels; ng m instance of
toking proventivo measures for aelfudafaman '

Somes intornationsl convontions also empower the ships
of ono Stoto to poarch and solze the ships of other States if
they sre indulging in slavestraffic or traffic in narcotio drugs,

Thus 1t will be seon that freedon of navigetion 18 net o
licence for anarchy and lawlossness, btat is subject o law and .
welledefined rules,

In recent yoars, certfain linitations on froedon of

mvigation are bolng imposed. Those constralnts are plsced

due to the incronsing multipilcity of usss to which the ocenn

is bolng put, Tho oceans not only provide a link and s ncans
of communication botwoen the various land aress, but are slso

& rich source of food, minorals and othor natural rospurces for
mankind, tith tho advance of tochnology snd sclontiffe knove
lodga, the uses of tho ocoons are increasing, The multiple uses
of the ovoans have inevitably led %o o conflict botwoan the

10, Fora datan.ad mamnt,ef ﬁhaaa cas:aa, seoy Harjorie
 Vhiteman, Dipg pt ol nternational 1oy Voli, IV,




© various uses, In such oiroumstances, o8 MoDougel and Schled
have pointed outs

Tha ovorriding policy which infuscs this whole
decision-making process - porhmps it requirss
oxpligit statoment » 18 not the negation of use .
Wt the oncouragenent of use, The mi@? olicy
parpose which inspiros the regime of the high _
soas 1s not marely ths negatlon of restrictions
upon navigation snd fishing, ut also the promotion
of the most advantageous « that is, the mont
aongerving and fully utilising - posceful use ond
dovalopment by all pooples of o grent common
YosolarcaSsves v »

They further sdds
And for all types of controversies the ons test
that is lnvariably &ggx:&d by decisionsmeltors is
that simple and ubiquitions, but indispensable
standord of what, considering sall relevant policles .
and all verisbles in contoxt, is rossonsble as
batwoon the parties, 1

It 15 this overevelid tost of “ressonabdloness® which mist be
- upplied %o any limitation on the freedom of navigetion to see
if 1t ig Justifled or not,

N Ox

The curd on the frecdon of navigetion necessitated by
the exploitation of natural resources in the continontel sholf
ares 1s an fllustration of a ressonsble limitation, The confiist
of ths uses of the vceans a8 a nunne of n-mmi&mim and a8 A
aource of woalth 15 no where moro glering then hore, Discovary
of oll nonr the cost of United States prompted the US Government
to clainm sovereign jurisdiction over the adjscent subdbzarine

1l, Yyras S, HoDougsl and Norbort A, Sohlel, "The Hydrogen
Boud Toass in Porspeotiver Lawiul Msasures for Security?,
in Mcbougal and Assoclates, Htudlas in vorld Publl
(Yole University Press, 10503e .




arons, {ecmanm known o8 continental-sholfs Tho Trumsn
Proclamstion of 1945 through which it ves sccomplished initisted
the process of unllatersl oxtonsicn of nationsl jurisdlotion over
the ocontinontaleshelf, It wes followed by Orders in Council of
1948 relating to Bahemas and Jamalocs and by Proclamations iosued
by Seudi Arabis in 19484 and nine shamh&gga in the Persinn Gulf
under United Eingdom Protectorats in 1048, The Latin Amoricen
States also did not loose much time in extonding thelir sovereignty
to odjacont aress, Though some of these proclonstions claimed
only oxclusive jurisdiction and controel over the sea~bed and
subsell thereof for exploitation of the mineral resources, others
oinimed soverolga right or aven waréiga%y@ Howsver; all those
extensions of nationel jur isdiction hod ohe tmkg in eomon,  In
the words of Leutorpacht, "they sll disciain any intention of
interforing with the principle of the freodom of navigation on
tho high seas as osteblished by tho accepted principles of
internastionnl mw*‘i‘a The US Procismation of 1946 exprasaly
stoted thot “the choractar os hisgh soens of the woters adbove the
continental sholf and the right to thoir froo and unimpoded
nevigation are in no way thus affected, Though the procismations
of some of the Latin Amoricen countrios clained sovereignty not
only over the continental sholf tut also over the superjacont
unters, yot thoy 414 not sbrogate the froedom of navigation.
Thoir main purpose in moking those clalms was %o reserve the

'*Za Soe gamsmuy, He Loutorpacht, “&mm!.gnty Over Subaoarine
Arans®, Dritish Janp Book of Intornational Lew, vols 2Y
(W&}g Ppu ‘ "' g S 1

13, JIbidey pe 383,



oxclusive fisharios rights for their nationals,

 The various drefts propaved by the International Law
Comnission olso omphasised the same point, Article 3 of the
braft prepared Wy the International Law Commission in 061 st
its third session statods

The exercise by o cpastal State of sontrol
and jarisdiction over the continontnlesholf
doos not affout the logn)l status of the
superjocent waters as high gsessy 14

The 1953 and 1966 Drafts of the :ﬁw%mm Lov
Commiseion relterated the same logel position, In its
' Commontary the Comaiseion 4id mot losve any scope for daubta
It expinineds

Article 60 is mtm&aﬁ o onsurs mamt for the
froedos of the soss in face of ths sovercigu risghts
of the crvastal State over the continental sholf,
It provides that the rights of the conetal Stnte
over the continental sm:u do not aszt the Kﬁgﬁi
status of the superiaooent waters as the Mg

oy the airspsde sbove the :aupexsmeaﬂ

oinin to sovereisn rights in the eaaﬁmnul shau'
cen only oxtend to the seabed and subsoll and not
to tha superjscont wators .. vhich are and remain
a part of the hilgh sons, 16

At the Goneve Gonfaorance on the Law of the Ses in 1068,
the abovewnmentioned article wes adopted os srticle 3 of the

Ay aig Jdnkornnsionad sormisaion covaring Ytha
’ W‘WQTm‘: 38 S mr”gmwmm‘mq q’ T :
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Stzpp amen . N0, PLA 'y Pe 1By ' o
A6s Rapors & e 2116 : ailonal Loy ] 2 $he
Ork g he : 84 ‘m“ g LRt L0583 ’
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Convontion on tho Continontal Shelf,

Thus 1t will bo secon thet in Law every s&fagmﬁ is
sppliod to emsure froedon of navigstion In ‘the continentsl sholf
area, Bat tho physical limitations imposed by the huge platforms
constructod for the ocxploitation of tho resources of the sea-bed
end subsoil thoroof connot bo wished aways, Article B of the
Gonagva Convontion of the Continental Sholf states; "The explorae
tim of the continental sholf and tho cuploitetion of the naturvel
rosourees mst gat result in ony uniugtifiable maarterenoa with
mavigation...s® It follows thot any latarfamnca with the
froedon of navigntion which is s nocessary conseguonce of the
process of exploiting the miners)l wonlth of the continental sholf
and honco justifisble is valid in lew, Writing as fsr beck os
1960 Sir Horgch Lauterpacht ssdds

For tho undoubdted possibility of intorferance

with navigation on the high soas as s raesult of

{astellations, and the nocessity to protoct thom,
connovtod uiﬁfx tho oxploitation of the rosources af

tho subsoll ia, assontislly, of a 1inited character,

Unloss abused, tne oay aft‘md against the theory
it not the truet object of the freedom of the seas,
Imagination may be tempted to conjure alaraing
vistas of tho high soas orowded with instellations
inpeding novigetion mnd of crippiing regulations
intonded Co preteoct those instslliations, 18

But since then much woter hos flowed under the bridge end
tho vmta.s conjurod by imagination have now becomo o reslity,
Belenve and tochnology beve medo rdpld ‘strides. It was reported
that-in 1964 in tho waters of the Gulf of loxico, off the cossd

of the Unitod Stntos, there wore 4,783 fixod oil instalisticas,

37. UN Doc. A/Conf. 13/L.,18, cnphasis ndded,
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‘of which 1,800 were loceted in or near shipping lanes, Writing
in 1971, volfgeng Friedusn desoribed the position a8 followss

The stesdy horigontal and vertical extension
of mining oporstions, with sultipllestion of

. fixod and flooting platforms, submarine stations,
maintononce service and diving eguipment, fesder
linos, off-shore storage, end loading fecilitics
will Incressingly curtatl two of the most vital
erang of the froesdom of tho sons « novigation
and fishing, 20

He furthor addss

In the Gulf of Yexico, oho 0f the most clossly
mined offahore arons, oll rigs have hetonme so
~ numerouts that it has boon nocesssry to provide
* fairianost for H'hﬂ.’pp&ﬂgg In spite of the sufaty
pracoutions - warning signals and markers that
may be instellod on tho high sces and the
continental shelf « in dccordence with the Geheva
Convontions, which purport to safesunrd ths »
freodon of shipping and fishing, these traditiona}
froodons will soon ba converted fros gnmy rights
into secondary licenses by the ascalation of nining
gporations, 21

Tius though the Ceneva Convention on Continental Sholf
fs eloguont on the presorvation of the traditionsl frosdom of
navigation, the hard facts of physicsl limitations cennot be
ignored, As oxplorations and installations oultiply, the plous
resssortions of tho conventional snd custosary freedom of
navigation obviously becoms incrensingly empty, We are laf$
with s question of prioritlesy the uxclusive claims of the
cosatal State or tho inclusive claims of the intornstional
community in respect of froecdom of navigation, - Tho anpwer con

Problems in the North Soa¥,

saeny (New York,
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hardly be in doubt, As hss siresdy boeon pointed outy in the
ulf of Hexico where oil drilling hos renched an intonsity likely
to bo followed soun in other areas, the relegstion of ahippina tw
tfalr' lanos ka8 alroady forced navigetion inte o back amt,

To sum up, in Louls Henkin's wordss

Goneral Pr!m iples of "froedon of the Sonp"
do not decide todey'n concrete issues: sven
tho traditional supremscy of the fmedma of
navigation nisht bow o new uses which the
sousiety deemasd movre wolghty, &3

,-”5 Another constraint on the freodom of navigation which s
iuai/:ifiahie is deing Imposed by the concept of pollutionefres
sones. Pollution s coused by porsistent ofls = crude oile
fuel oll, hoavy diosel oil and lubrionting oil » spililing on the
surface of tho seas as a result of plying of big oil tenkers and
modern ships with their huge oil exhousts. As pollnted wotars
are o source of hasard to tho ecology end onviromsent of the
coastal State, Genova Convention on Tarritorial Waters ma
Contiguous Zonos of 1958 gave spacisl powors to the constal
§tate tu onforee the sanitary rogulations within the contigucus

" 2omo which, howovery could not oxtend boyonf twelve miles from
tho coapt, But us very large quontities of parsistont oils are
regularly discharged into the high seas by tenkers sz a rosult of

24, Article 24 of the nnnvaatm oh the Territorisl Sea and
- the cantigueuu Zone adopted at Geneve in 1058, UN Doc,
- AConfy 1 /Iw&'



the uashing of their tanks snd tha diaposel of their ballust
water, and as these 0lls are capablo of belng cerried considere
ablo distances by currants, winds and surface drift, snd mey
dasld up into doposits on tho sse~shore, the need for concerted
action to control pollution on tho high seas hos beon felt, On
12 Hay 19644 the Internstionsl Convention for the Prevention of
Pollution of the Sea gg oil was signod in London, and came inte
force on 26 July 1968, It bonned the discharge of oll by the
tonkors in cartain prohidited zones and required other ships to
discharge as for awey B8 possible from land, It also, acong )
other things, required the flag State to seo to it that the ships
be 2o fitted o8 to provent the escape of oil into bilges the
contonts of which are discharged into the sen without boing
pasged through an olly watar mmamg
~ The International Lew Coamission, which wes slso seised

of the problom, stateds |

‘Water pollution by oil raisos seriocus problems,

asx Admost 0ll wmaritinme States have laid down

m%umt:was to provent the pollution of thelr

intornal wators and thoir torritorial sea by

oils discharged from ships, But these sposisl

rogulations are clearly lnadeaguate, Petroloun

- products discharged on the high geas may b8

woshod towards tho consts by currents and winds,

ALl States should therefore enact regulations

to: be obsarved, oven on tho high sens by ships

sailing onder thelr flagBesss

Articlos D4 and 26 of the Genova Convention on the
High Beas deal with pollution coused by the dlscharge of oil

26, GSee WYhiteman, n, 10, p. 608;
mé 9% § “!*; L } ! ' i‘ _‘."';v s LOTIH 1 ] TiA IRIL




and dunping of radio sctive mfﬁtm Article 24 statem

Dvary State shall draw up regulatlions to mmnt

pollution of the scas by the discharge of o

fron ships or pipolines or resulting fron %hc

exploitation and exploration of tho sen~hod and

1t subesoll, taking aceount of sxisting %raaty

rovisions m the s;;bjaﬁn ! .

‘In 1962 end 1960 some amendments to the 1954 comsntm
for Prevention of Pollution of the Ses by Ol were adepted, In
Novenber 1060, a conference convensd by THFO odoptod two signie
ficent cmvarstinnag one doaling vith the right ni coastal States
to take masures againat foreign vessols on tho high soas when
stwh wssala a.z*e 1)1 mament aaugar of f:anaing pollution dawage
folloving a am«ttma sasnally, and the other inposing striot
eivil liability ggon tho cuner of a vossel responsible for
pollution damago, -

However, those eammtmﬁé_ wore founl to be inadequate
to protect the interesta of the coesisl Stetes bocouse regulatory
powers wore vested only in the flag Gtote, %he @mﬁg&i State was
powerless to stop tho passage of o ship noor its const oven if it
did not comply with the specificutions leid down in the various
conventions, ﬁorewar;‘ amtimé the very passage of o b&g ol
tanker constitutes o hazard for the cosstal Stote os, in the
evant of & maritime casualty the pollution coused by it would
be sustainod only by the coastel State, The @) ray g
disagtor of 1967 which mﬁataﬁ the consts of Hrﬁ:ain ond Framq

27 UR WQ M&"i‘ﬂﬂfﬁ 33/5;53&
£8. Sea R.He ﬁeumﬁ% #011 and ?rmﬁs %ﬁaﬂ:‘ %m Iatamwimx

Control of Maritime Pollution™, Joup:
S ¥ v 1 42 H:. vol, B (19?&*?1); Ps f""' -
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is sn llustration of the point. The olletanker struck ogainst
the Sicilian rocks and spilled thousends of gallons of oil into
the sen which wes washed to the shores of Br_i‘.f;am and Frweuiw

In order to remedy the situation in Aprid 1870, the
Government of Canade introduced in the Canpdlan House of Conmauons
the Arctic Waters Pollution Preveation mlga which wes later
possed in August 1970, The legisistion assorts Canadian
‘Jurisdiction for the purposs of poliution prevention in all o
wnters up to 100 nauticel uiles from every point aélammu,
lond above the sixtisth parallel of north latitude, The Act
enpowers the Exocutive to prescribe regulutions relating to
navigation in "Arctie %}aﬁmﬁaﬁ tor ﬁha purpose of preventing
pollutien, |

The immediate stimulus for the Censdisn logislution ves
the historic wyaga of the US Tenker 8.0, Juhatte

20, DICO Do, Lagfcwxdﬁ {Annez, II},; 13 Ootober 1060,
:fhera hasm besn Mzhav oll disasters also, In 1066, the
Hildcad Boving, a Norwsglan tanker, collided mth the
t : patland, Aﬂar grounding; tho hull broke
into tm spnz 125,000 barrels of od into the Horth
Sen, m and o imu‘ mnths yore roquired for the az.aan u;;
8t a roported cost of #241,000, In 1068, the Qcegn Ias
grounded and broke up vhile entaring m harpour st San
Pusrto Rleo, contaminating the desnch eres for sixteon mlloh
Two months woro rogquired for the oclean up at o cost of
$8,6 atllion, The ,aoaﬁ of South Africs experienced oile
wnuttm whan Horld dlory broke up into two during o
spilled Gap 4000 btarrels of crude oil into
the sos, Soo gamrauy csmaiak Palimor, "High Baau
Inﬁmantiam ?wmtﬁea of Unllatoral Action®
: Roviayy vole 10y no, 3 (1973), ppe &

80, 3111 Qwﬁag 8 ﬁp!‘ll 39'83.

31, 8ince Canndn cleims all the lslands of tho Arctic
Archipulngo, tho legisloation shoompasses all wﬁers of the
. Aratic mgmn up to the lHorth Pole botwoon 148° lonpitude
end an equidistant line ruoning botwoon m'mzmd and the
Basat Coast of Cansds,




of 1860 through tho waters and fee of the Horthwest Possage,
north of the Consdisn mainlend, The voysge was designed $o
dononstrate the foesibility of utilizing lce-dbroesking supere
tonkors on this route for the large-scals tranaportation of
oil from the developing oll-fiolds of Alashka,

The enastzent of the above legislation has reised the
guestion whother the unilatorel cosertion by Canade of its
power to regulato navigation on what is Indisputohly high soos
is volld ondor intornstional law, It is portinent to point out
here that the Act is based “en the theory of Canada's right to

-exeroise jurisdiction for pollution control purposes on the
high seas sontiguous toy, bat gutnidg of Canada's territorisl
vators, rather than on the theory that the waters embraced in
the laogislation are tggrlﬁaﬁia; or internsl waters subjact to
Cenadion Soveroignty®, ‘ '

Tha United States which wap d&reaﬁly arfaetﬁd.by tho
legislotion, challenged 1ts valldity, The US Departnent of
State, in its formnl prat&st note handed to the Canadian
Anbassador stated, 1

xn%eraa&ianalviaﬂ greviaaa no btpsias for these
proposod unilateral extensions of auriad&ct&an

on the high sons, and the U,58, can neither accept
ggr acqulesce 2n the aasertiaﬁs of such jurisdice
ODssse

We are concerned that this actlion by Ce
if not oppvaed by us, would bo tsokon as a praceﬁene
in other parts of tha world for other unilateral

32, R,B, Ez;ﬂer Cansdion &rntln Waters Pnliutzan Pravantion

Acts New streaaas oh the Law 0f the Soa®,
Baovioy, vol, 68 (19’5*713v Phs 1o04,

33, Abides P 13,



infringemants of the froodom of the seaByyes

Horchant shipping would be restricted and nsvel

mobility would be seriously jeopardized, The

potential for serious mmuntim‘i dispute and

confifet is owwicus, 34
| The weskness in the lagel position of Cansds under
traditional internationel lew can be surmised from the fact that
when US offered to litipate the isone bofore the xatwnggiml
Court of Justice, Canndian Governnont 4id not accopt 1%,

I% may bo largoly true that traditionsl customary
internationsl lew does not onvisage any limitation on the
freodom of novigation on tho high seas for poliution control by
the 1ittoral State, BDut lew cannot remain static, "Law alvays
dovelops = and it must éavm.gg = pooording to the needs of the
sooiety to which 4t applies?, As Alan Beesley romarked, the
~ doctrine of the frocdom of the sens 1o & functional dootrine,
and 1t 15 not appropriate to mﬁramm about 1t a8 if it were
the Yeloventh cormandmont™, 87 The justification of the eanadie.n
goetion lles in the specinl e¢cclogical emdi@lmi of 1ts northe
west region, Tho dangers which utilization of the Rorthewest
Passage pose to this unique environment sre perticularly socute,
"For one thing, the hazards of Arctic navigation au&%ﬁﬁm‘ |

34, mmmm ot ste,ta Msa Balma no, 121, 185 mu 127
Y a8 quoted in jHg 348,y 16 Apri i 25?6 ’

35& ﬁ@amng ¢ mg Pe B%;

36, BuP, Anand, mTyvamnyt of the Fresfom of the Sess
poctrine”, nterngtional Studieny vole 13y no. 3y

8% I, "m‘ 3“93@? ”30!%?1*#%&& Approaches to cm Ctmtrcl
: &nﬂ Explo&%aﬂm 0! the Oceana“, , 7
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increase the risk of meritinme accldents, Horesver tha peculiar
edology of the Arctic rogion - an enviromment in which 1ife
ex{sts only procariously - coupled with the slow rate of
hydrooarhon doconposition in o frigid olimate snd the
diffioulty of 4lspelling oil in Arctic aress, might cause any
major oil apill to have dissstrous end irreversible sdologicel
ammnence;aﬁi‘a Parhnps this explains the gensral theme of
newspaper gomment on the US<Canods controversy on this point,
The overwholming view wee “that tho US wns boing 'lepalistict
end that Conada was justified in scting to protect its fragile
and unique Arctis anvixmmu#ﬂgg As Reuman romarksy

Publie oplinion thus roflected the appesl of

ecology end the pioturo presented was that of

ths freility of nature straining ogainst the

rusty chains of mmlc rules of ehe sane The

United States, 1t app was boing stodgy

and vestaniishments uhils Johnds was noting

with courapge snd fomighﬁg 40

The Cansdian Governmont tmaed the justification of 1is
sotion "on tho ovarsriding right of self-defenss of cosstal
Statas to protect thomselves ogalnst grave threats to their
env 1&*5&&@5&5"?

~ Cenada also assorted that its unilatersl action wes o

positive slemant in tho dovelopment of international law
through the svolution of State practics, HNitchel Sharp, the
88, Bilder, ny 32, ps B
30, Nourman, ns 2B, De 368,
40, Ibld. -
41, SBummary of cana&.ian ﬁnﬁe Han&d !:o m 98 “”"332?“‘ on

18 April 1970, 4 Houge g g _De
mppeuaix), 17 april 18 Dy ,pa. 'ws.




then seeramy of State of Cannda, Stoteds "Thoe bLll wo have
introduced should be regerded as o stepping stone towsrda the
elsboration of the internationsl legal order which will preserve
end protect this planet®, He also claimed, "The Lev is
undevelioped on this qnggtim; but 1f that 18 the cnso, we
propose to develop it?, It is rolevent to point out hars that
in the Memorafdum prepared by the UN Secratariat, (idel rofer
 to the "widor significonce® of the "unilateral aot® and
described 1% as "one of the mosns by which intornational custom
is fmmﬁ“?

It may be soncluded that since the Canandiasn legislation
san eninontly stand the crucisl test of remsonabloness, the
linitation imposed by it on the fresdon of navigetion is amply
justiftable, and honce, velid,

Another constraint which is sought to bo imposed. on the
froedon of novigation 15 the atomic and muclear tests which are
conducted on lergely uninhabited or sparsely populeted islands
in midocesns, Though the atonie end nuclear devices are
detonated on lond which fo under the soversignty of & particular
Statey, tho offects of dotonation are felt in » large surrounding
araas of the ocean, This pdversely affects nevigation and
fishing in tho adjacent unters of the high sess, and lnfringes

248y 14 April 1900,
5015, 15 April 1070,




 the freedon of tho high seas, The basic lsgal problem, bs
posad Dy HeDougs) snd Schlof, is vhothor the States conducting
thogo teats are "suthorised by relovant worldd proscription to
continus mensure which they doem cosentiol to thotr defonse or
vhother such measuros must bo condemned o8 unlawful ... through
dorivetions fron the cugtomary interantlionsl lew of the saaﬁ:"'ﬂ
The United States of Amorice was the £irst to advise the
marinors in 1946 of tho anticipated danger to ships approsching
neor Bikini atoll vhere $he tests ware in progress. An sroas of
agy&ﬂximataly 180,000 square miles surrounding the atoll was
doclaraed nmt@? Aftor that, 4% continued to declare werning
orcos noor its test sites at Eniwotek, In 8ll, it ostablished
wll ovor 400 sueh ereas, In 1964, 4,000,000 squsre miles of
high soas vwore ezwgg for nevigation ond fishing for a period
of fifty~-soven days, In 1957, the United Kingdom declored &
large ares surrounding Christmoes Islands in the Pacific, closed
to novigetion on account of the Hydrogen Bomb tost which it
proposed to conduct t&am? It is oot nown AL the USSR closed
the high sess on sccount of otomle or nuclear tests, but it dia
so for missile and rocket tests, On 7 Jenusry 1060, it designated
an aren of approximately 1,000 milos enst of the Marshall Islends

46, tcDougal and Schleiy n. 11, pe 766,
48, Ibides De 77
48 capk, J.Ra Brock, "Logality of Usrning Aress os Uma

by tho United Sthtes®, | | Ly December 1966 =
January 1967, ppe 60 %30

.
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~in the Pacific for rockot and missiles tests, Since 1066,
France has beon conducting atemic and nuclesr tests in Murarus
Atol) in the Pacifie, thoreby rendering a large part of the

high seas unsefe for nevigation, AS the tests ere still
continuing Australis and Nowzenlond took the mpttar bofure the
Intornationsl Courdt of Justice and its judgoment is nwaited,

" The logal justificetion for these toots has mainly come
from the USA, Mobougal and Schiel put forward a strong defonce
of thoso tests, Tho main arpumont advenced in favour of the
Jegelity of tests is that of self-defenss snd nilitary preperede
nosse The hizh sess have always been used for nevel exercises
and menoouvres,; snd testing of atomic and nuolonr devices is
regarded of an oxtonsion of tho ssme practice, A8 MeDougsd and
Schlel stotos o

It is suthoritative consunity preseription; ea
woll as unilstoral celuin that ever smamign
e R
right..eto protect itsel ‘preventing e
condition Sﬁ‘afzﬁ”m in which uyeﬁz. be too
~date to protect itoolf®, Ginco as has been noted,
the world conmmunity has no centrally orgenized
police force, solf«holp is often tho only rationsl
alternative for malntaining pudbllc order, whether
tho threet to that ordor is posed by individus)s responsive
to the authority of no state, or by the inatrus
moritalitics of dtetes themselves, 51

Sintlarly, Franklin remorkeds

46, Carl M, ?"&ﬂk’nm; BEsarcid s AL : Rl
tha Lans LHong Racgnt Davealopoments. Havsl Vi
Vol, 1111 (Yashington, 1861}, :

80, Anthony A, D'Amato, "Logal Aspocts of the French Huclear
Tﬁﬁﬁﬁ"; AL ASED X ONERR L. SAARSSLRRCICNA L 10Ny vol, 61
{1967}y pPe 6C=7 ,

51, HMoDougel ond Schlaly n, iy Bps 799800,
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hils the olals of & smtu to use o aulgmm
ares of the high gsons Tor weapons tosting is
relatively recent and unprecedented for ﬁm
odtwions reasen that sclence and technology did
oot create such weapons until 1946, this new
mtgmﬁwcatmhighm is s responabls
It is rensonabls bocsuse it is a necessary
mahzh of selfedofonsossee Cortainly the
a‘lﬁaaﬁw of dofending s1l the values of o e
mldm fety 19 an inportant as, and indeed
noludesy the traditional uses of the high seas
m mvig&tm, fishing, cableslaying eto, 82

Dofonding the olosire of aress of the Pacific Ocean in
January 1967, the then British Prise mm«r Harold Meomillan
stated in the Sritish Bouse of Commonss

Ws 4o not considor that we are am&ttm ag'

mwh of internstionsl law and 885

ary use of an aros Gﬁtﬂd; wumiaz

mmu foy punnory aitd boad pructice has

paver been tonsidersd a violation of the

ﬁm’” m' the freedon of navigation on the

”‘ﬁg 53

The Prench Governmont hes also defended its tests es
~ sssontial for its security interasts sg% necessary to develop
st indepsndont nuclear deterrent force,

Dafending the stomic tests Pisenevis tho freedom of the
navigation snd fishing, it is srgued that if the fresdom of the
hizh seas 15 oo abdeolute os it is made out to de by the opponants
0f thess tests, 1t may "ressonably” be esked why the seas ave
not a8 Y free’ for nuclear woapon tests conducted in the interests
of survival of the Yest, o8 they ers for navigation and




55 - .
fishings It 1s wollwknown that freocdom of the scas may be
invoked to justify uses of the sess othor than navigation and
fishing, and that any and all uses mey limit the freedom of
other users, L |
Another argument advanced Is that the axtent te which

- the bomd tests have sctuelly intorfered with commercisl
navigation, in spite of tho size of the ares affocted, is
virtuslly nil, 5o commercisl moritime route crosses sny part
of the warning zones which have been ontablished, The srguments
in favour of the legolity of the atonmic tests avre summed up
below in the vords of MoDougel and Schleis

| The factors most relevent for approising the

United States cloim are thet it is for a purpose

mach honored in world prescription, thet 1t

esssorts the least possible dogroe of autherity

necessary to the achlevoment of its ﬁrmm

thet 1t is limited Doth in eres and in duration

to the minimum consistent with its purpose, that

the aren which 1% sffaects is of relatively slight

importance to intornational trade snd fishing,

and that 1t is sagerted in o contoxt of crises

which makes its purpose of ﬁrmmt importance

to all who velue o free worid sosiety,

- The clainm of the United States is in substunce
a8 claim to prepars for solf-defence, 57

Moreovery as Arthur Desn, Chalrmen of the United Statas
Delegation at the 1988 Conforence on the Law of the Sea, stated
in his testimony before US Sennte Committes oh Foreign Relations,
there was nothing in the 1983 conventions sbout prohibiting the

65, MoDougel and Sehlei, n, 11, p. 634,

Ppe 1887, ‘

8%, HeDougsl and ach&ai, ns 11y pe B12,

NERLEL D10

£ (Nijhoff, the Hague, 1952),
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use of the high seas for the teﬂing of nuclear or other dangerous
. seianﬂﬂe dw fcag,

‘Howaver, the above argumonts to prove the maaamblﬁmss
of the iimitation on the fraedonm of mvigatim& do not carry
sonviction m:fom éunbt,, A8 Tav Cheng rooarkedi

This (U.8, in@&stema on corrying out nuclesy
tests in thy Pacifie) not only seriously
violates the UN Cherter, but crudoly undeps
nines the universally wknwzeégaa principles
of intornational law concerning freedom of
navigation on the high sess, The hizh pess
4o not ba o any oountry and no amntry
hos the&l,a - to oecupy part of the high
sens, :

Emenual Margolis also argueds

Fraedom of the seas 1s an absoluts freodon
to use the seas oxcept to the oxtent that
internntionnl mstm and treoatios have
modifisd it in order to moot tho noeds of
a continuslly *sumallor’ and more dynamis
intornational commmnity, 50

Aftor affirming tinmt the only dorogations pormitted from
this absolute principle sre either the general police powors to
maintain order on the high scas or spoeial police powors created
by spocial troatles, he doclaraess ’

Ho *g ua;*a.l 1ice pover* osn o fwud to
xy fona off fron maritimo and afy
raffle of amm* nations hundrods of thousends
of square miles of opon sen obd alr space
including wators forming 'o nseful route nt
internntional maritime traffie, &

&»

63
504 R. m@am ,"The Hydrogen mmb Ex rmu and
s 634y




A8 to the justiffcstion of "ressconabloness® boosuse of
gelfegafonce and military preparedness, the hollowness of the
srgument becomes spparent whon the cage of French puclonr tosts
18 examineds If It was legelly permissiblo for tha USA to
conduet the tests in order to schieve m&ma of powey or rather
"balance of terror" with the USSR, there is no justiffcation
for denying the possossion of s naticmal nuclesr deterrent to
. avery st&ﬁe?* But if this is accepted and AL overy nation had

 the right to test its own nucleer argonsl in the Pacific Ocean,
| would there bo any "Tegino of the Righ Sess” left for pescoful
usos? A |

In fact the argument of self-defense is, to uso Gldel's
wordsy "nothing wore than an applicetion of the only too famous
theory of fnegss&ty’ ».mm is the vory negation »f =il iatw-
notional law",

It is submitted thet the limitation on froedom of
navigation on acoount of nuclear tosts on the m.g&n sens 12 not
reagonablo, and henco not jm#fwiamn
| It may bo porticont to polat out here that mm m
1988 Conferonce on the Lew of the Ses, the Soviet proposal
which ready "States ere bound to refrain from testing nuclear

m. ﬁ*hmgn zke Tucloar NoneProliferation Treaty, mwg
Huolear Wospons Tests in the Atwosphore, In wﬁw
and undey Wator wab signed ut Hoscow on 5 Auguet
batwooh tho USA and tho USSR and a nusbor of ecmszm’hu also
'gpama thelr slgnatures to it,; some of the countries
’ ioh have not signed it are Framw, Chins and Indis,

62, Q’ Amatoy n, 50y pe 78
83, Gidel’s Momorandumy n. 23 Ps B
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worpons on tho high seas®, wes overvholamingly rejected by the
Conference, Instesnd the Indisn proposal which was supported by
- the USA was psesod by the Confarence, It raasds
Revognizing that thore 18 o sorious and genuine
- apprehension on the part of meny Stetes that '
- nutlear explosions constitute an infringement
of the froadon of the sens,
Heopgnizing that t&a_gnastim of nucleer
tosts snd production is still undor review by the
Genoral issombly under vaerlous resclutions on the
subject ond by the Disarmament Coomission, and is
- a% present under constant review and discussion by
the Governments concerned,

‘Decides to refer this mattor to the Genersl
Asgenmbly of U,l, for sppropriste nction, &85

A8 the Confaoronce failed to specify anything on the
legality of the tests, snd in the shsence of any conventional
law on the point, wo have to fsll back upon customary law, AS
we have slresdy seen, a8 those tosts fall to meet the criterion
of "roasonsble limitation® on the fracdom of navigation, they
oannot bo justified, It is hoped that the International Cours
of Justioe will give en suthoritstive pronouncement on the
subject In the ceses Australls V, Frence, and Newsesland V.
Prance ponding before it,

B4, UN DOG, AZCONEL,13/CsD/Le30s
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Chapter IV

FREEDOM OF NAVIGATION IN TERRITORIAL SEA

Asven-aé the doctrine of the. freedon of navlgaﬁion on
the high seas cems to be accepted, tho concept of territorial
- sea 8ls0 golnod acceptance in international lew. Although the
praetine‘orlapprcbriatiag large parts of the h&ghlaaaa cane to
be abandoned by the States, they found it mecessery to heve
Jurisdliction over some arsa of the sea near their shores for
their protection and sscurity, It véald be unsare and
impracticable to 9ermit.the presence of foreign vessels right
near their shores, It came to be genorally recognized that |
avery cosstal State must have a right te exercise jurisdiction
over soms extént‘cf the nelghbouring ses for its own protection,
As Elihu Root explaineds
Tho seg bocsme, in gensral, a8 free inter
nationally as 1t was under the Romen Lew,

But the new principle of freedom, when it
approached the shore, met with another )
principle, the principle of protection; not

a residuum of the old ¢lalm, But o nev
independent basis and resson for modification,
near the shore of the principle of freedom,
The soverelign of the land washed by tho soa
esgerted & new right to protect his subjects

1. The term "territorial waters" though more prevalent is

purposely not being used, As the International Law

- Conmiseion peinted out, this term Is often used to
describe Both internsl waters only and internal waters
and territorial sea comblned, This might lead to
eonfusion, For tho same reason, the Law of the Sea
Conference held at Genava in 1958 used the tern
“torritorial soa", Somo writers like Oppenheoim have
used the term "maritime belt" to connote the same ides,



and aitiaaﬁs againast atback, against invasion,

oot nterteremos w18 JodorLiiol, Shiintores

the territorial zone thet s renﬁgnlsed in inters

national law of today, £

Even Grotius, father aé the doctrine of freedom of the
sess, admitted that a State cught to scquire sovereignty over
parts of the seg "in regard to ﬁerfitaxy, a8 and when those
who sail on the cossts of a canntry’magébacompellea from the
land, just as Lif they were on the land®, This idea wss given
& concrete shape by Cornelius Von Bynkershoek, a Judge of the
Supreme Court of Appeal of Holland. Since the basis of &
coastal State's clalm tﬂ a bolt of ses was the prineipze of
protection, its extent wgz.suppasad to be messured by the power
of the littoral aavareiga, Bynkershoek de¢lared, "The domlnion
of the land ends whera the power of the arm terminetes",
Transleting the iaaa into practical terms, he stated that the
territorial deminion of the Stato extended o5 far as praaeeeilan
could be fired from tbe Bhﬂ?&. This wes thg origin of the
famous "“cannon-shoth rula, Fulton justified %he“éannnn-raaga
by the piaturasqne a:miia; "t vas the rule that the see should
salute eha land and the range of guns datermined the 1im$t

2. Argumats af Elihu Raot, in XI FProcoed 8. Herth Atlantl
: , as qnated in P 1p Ce

isperias Al EA0Ry D %96; _
’Bsﬁnp & IR i . B ils ‘l’ . A $l
« .!‘ 82163 Ly ; Kw Oi'k; G»AQ : Qﬂﬁ gﬁg 927’ ’ P. D
3. tho Grotius, Dg Jure Ball a8 quoted In

Jessup, Ny 2y Pe By

4, R,P, Anand, ”'&yranny* of the Freeaompoﬂuthe Seons
ngrmina" i A LA A DG A0E vol, 12, no, 3 (1973).
L .
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within which the salute ought to be 'renda:ed? As the range of
the cannon was supposed to be one marine lesgue or three-miles
st that time, the breadth of the territorisl ses came to be
generally regarded o8 three nauticel miles,

Giving the rationale for the a#@ﬂgtancﬁ of the ﬁaﬁaapﬁ
of s territorisl seas Colombos pointed out thats (1) The security
of the State domands that it should have exclusive possession of
its shoros and that it should bs abls to protect i%a appraﬁﬂhasg
(2) for the purposs of furthering its commercisl, fiscsl snd
political interests; o S@éte_muat be able to supervise all ships
entering, lexav‘ma, or anchoring in its territorial watersy snd
(3) the exclusive exploitation and enjoyment of the products of

-

5. Thomes W, Fulton, The
1911), p. 577, '

6, It may be pointed out here that though many dig maritime
Powers like USA and UK have adhored to thres-nile 1imit
of the breadth of the torritorial sea, it is not sccepted
a8 & general rule of Internationsl Lew, The 1930 Hague
conference failed to resch asgreecmeont on a uniform limit,
The International Law Commission which was seized of ths

problem from 1950 to 1085 could only note in its Commentary
on the articles prepared by it in 1066 that it wos an
Hincontrovertible fact® that there was no uniformity as
rogards the three-mile 1limit of territorisl seay that
#the extansion by s State of its territorisl sea to a
broadth between three and twelve milos wes not charactere

 ized by the Commission a8 s btreach of internstional lawy
and that "international low dld not justify sn oxtension
of territorial sea beyond twelve miles", The position
remained undecided at the two UR Conferencves on the Law
of the Sea held in 1958 and 1960, e

Rocently, there hss boon a clear trend towards
extension of %he breadth of territorial sea, The number
of 8tates claiming 12emiles territorisl ses has increased
from 13 in 1060 to 82 in 1973, Another 16 States have
fixed the limits of their national ignisﬁlctzon at anything
from 18 to 200 miles, Hgwever, it ls important to note
that there are still 26 States, including most of the big
waritime Powers who adhere to the three-mile formals,
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the ses within o State's territorisl waters is necessary for the

existence and welfers of the people on its caastéz

Article I of the Convention on thé'rarrzﬁntial-Searand
the Contiguous Zone of 1968 lays douns |

(1) The soversignty of the State extonds, beyond

i s serisonyad o Lt e
described as the territorial sea,
(2) The savereignty is cxercised subject to the
provisions of these articles and to other rules
- of international law, ,

By customary as well 88 conventional internstional lews
the State enjoys and exerdises the same kind of sovereign rigihts
in the territorisl sea as it does within its land territory,
Barlier, some wrttéég denied the sovereign Jurisdiction of the
coastal State in its territorial son and conceded to it only
certain limited powers of control and jurisdiction in the
interest of the safety of the cosst, However, s preponderant
majority of writers have come to regard it now as part of the
territory of the State and hence subject to its soversignty,
The practice of the States also agrees with this view, Thus,
in the Adr Ravigation Convention of 1939, the-ennﬁtacting.'
parties defined State territory ss including, igher slin, the
territorial waters adjacent thereto, Para 1 of Article I of
the Convention on the Territorisl Sea and Contiguous Zaua,

7+ C. John Gglﬁmbaﬂ, _»ﬁ;:?,.' jational
{London, 1050), edn, 4y ps 74,

8. Sae L, OPpenhe!m, w‘ GPRe L 1Ol 18 "’ vtﬂw ) 4 (Ga. He

Lauterpacht) (London, 1967), 8, ps 487, footnote 3,



quoted adbove, leaves no room for doubt in this reapaét.

Howaver, as Pars 2 of the above quoted Article declaress
the sovereign rights of the State in its territorisl ses are not
unlimited, They are to be eXercised in conforaity with the
provisions of intornational law and the 1&ﬁ£taﬁions 1mpo$eﬁ 
by the Convention., The mest important limitation on the
sovereignty of the State is the right of innccent passage
through territorial sea guarsnteed to all the other States by

‘Article 14 of the Convention. |

~ Freedom of navigation on the high seas would loose
mich of its utility 1f the littoral State can ben the passage
of ships through its territorial sea, The inciustve‘inearea#
of the world community in freedom of navigation and the
exclusive intersst of the littoral State in protecting its
shores are sought to be harmoniged through tha concept of
innocont passage, As Judge Jessup remarkss

The right of innocent passage seoms to be the
result of an attempt to reconcile the freedonm
of navigation with the theory of territorisl
waters, wWhile rocognizing the necessity of
granting to littoral States s zone of waters
along the coust, thae famlly of natlons was
unwilling to prejudice the newly gained freedonm
of the soas, As a general principle, the right
of innocent passage requires no supporting
argument or c¢itation of authorityy it is firmly
established in international lsw, 9

Bimilarly Oppenhein statess

9, Jessupy Ny 2y Dy 120,



| It is the common conviction that every State
has by customary internstional law theg&gnﬁ
to demand that in time of peasce iés merchantuen
may inoffensively pass through %he territoriai
maritime belt of gvery other State, Such right
is correatly sald to bo a consequence of the :
freedom of the open sea, for without this right
navigaetion on the open sen by vessels of all
nations would in fact be sn impossidbility, 10
The customary right of innccent passage first received
the stamp of conventional law in the Barcelona Convention of
1921 on Freedom of Transit, Article 2 of this Conventlon
provides that the contracting States "will allovw transit in
- scoordance with the cusenggry conditions and reserves across
their territorisl waters®, o
A consequence of the right of innocent passage 15 not
ohly that the coastal State cannot normally stop the passage
of the ships of other States, but aslso thet no State can levy
tolls for the mere passage of foreign vessels through its
territorisl gee, ‘Althotigh the littoral State may spend
a considerable amount of menoy for ths construction and
maintensnce of lighthouses and other facllitles for safe
navigation within its territorial ses, it cannot make foreign
vossels morely passing through those weters pay for such oute
lays, It is only when foreign ships csst anchor within the

territorisl bolt or -enter a port that they can be made to. pay

10, Opponheim, n. 8y pps

11, 7 League of Netions Treaties Series, 13, od

in Marjorie M, whiteman, Dizest of
Vol, II (Weshington; 1968), p. 340,

12, Article 18 of the cémwentian on Territorial vaters
and Contiguous Zones signed at Goneva ;n\mssa.

273 a% quot

A



dues and tolls by the littoral States

Though the right of innocent passape is firmly estabdlished
in internations] law, there 1s 1ittle unanimity ss to the
meaning of “innocent passage®, and as to the kind of vessels
which enjoy this right, The Hague Codification Conference of
1935 discussed the problem at length but could not coms to &
conclusive decision, The International Commission wag alao
solzed of the problem, In the 1868 Conference sume sort of
agreoment was reached, tut it ﬁaa worded in such vague and
ambiguons terns that States have boen giving different intere
pretations to it, At the UN Committee for the Pesceful Uses of
the Sea~Bed and the Ocean Flopr Beyond the Limits of Hational
Jﬂrlﬁdietion* which haos been holding 1ts dilscussions since 1969,
the problem of the meaning of the r:ght of innocent passage has
again coms up for discussion,

“Passape” has been defined in Article 14 paragraph 2 of
the Geneva Convention on the Territorial Ses and,contiguaua
Zones as followss |

Pasgage means navigation through the tarritnriai

Tithont ontering Intornal waters, o of prosson

ing to internal waters, or of maiing for ﬁhc bigh

geas from internal waters, |
_ The inciusion of Journeys for entering or leaving a
port in the concept of 'passage' as defined above, was not
achicved without opposition, At the Hague Codification
Conference in 1930, Sir Maurice Gwyer, the British representative,

13, UN Doce A/Conf, 13/L.58.



and Funter Miller, the Chairman of the US Delegation, objected
to the incluslon of such journoys in the concept of f"immatit
passage®, In the words of Hunter Millers

The right of innocent passege is a right of
passage which is not connected with entrance to
a port or with departure from a porty it is a
right, in other vweords, of navigating the terri.
taria.i waters for the purpose only of passing
through them, from a place outside the juris.
diction of t.ﬁe State in question to ahother
place outside that jurisdietion, 14

This position wes objected ﬁggby the delogates of Belglum,
Denumark, Norway, Japen, and Germsny,

The Internationel Law Commission, however, favoured the
inclusion of trensit to ond from the port of a State in the
word *passage', This viewpoint was strongly criticized by
Jessup,  Commenting on the 1964 report of Internationsl Law
Commigsion, he saidy

The result of these three paragraphs Seems Lo

be that a vessel passing through territorial

wators enroute %o or from a port of tho coastal

gstate is considered to be sxercising s right of

innocent pnssage ees 2 bﬁé the jurisdictional

rights of a constal state are different in the

tuo cases, exercise of jurlisdiction over ships

entering or leaving ports being in many ilustances

reasonable or even necessary, while such sxercisa

over a vessel in innocont psssage could not de

Justifled, 16 » :

However, the Inggrnational Law Commission in it finel

l.
draft submitted in 1956, uphsld its earlier view snd this was

14, Quoted 1n Whitemsn, n, 11, p. 380,

15, JIbld.s pe 3861, |

18, Philip ¢, Jessup, "The Internationsl Law Comnission's 1954
~ Report on the Regime of the Territorisl Sea", m%gn

- eurpal 0% SRSSEhRnt] onA BY s vol, 49 (18568), p. 228,

17, UN Doc, A/3150 (1058).




incorporated in Article 14 paragzraph 2 of the Convention as
gquoted above,

tPagscage' is ossentially a torm connoting movement and,
therefore, the right of innocent passage will not be appliocable
to vessels which put anchor or otherwise remain stationary in
the territorisl ses, But Article 14 paragreph 3 of the
Convention proviﬁaai ” i

Passage includes stopping and anchoring, ut

only in so far a8 the same are incldental to

ordinary navigation or are rendered necessary
by forea maloure or by distress, 1B

Annther'ti¢k1£sh question concerns the wmeaning of the
torm "innccent”, Article 14, paragraph 4, of the Geneva
Convention defines it as followss

' passage 1s innocent so long as 1t 1s not

prejudicial to the peaca, good order or security

of the coastal State, Such passage shall take

place in conformity with these articles and with

other rules of internatlonsl law, 10

- The concept of "innocence™ passed through many vicissie
tudes before this meaning was given to it, ‘The 1930 Hague
Codification Conference defined it in the negative form by
dealaring what wekes the pessage non-innocent, It salds

Passnge is not ignocent whon a vessel makes use

of the territorisl sos of & coanstal State for

the purpose of doing any act prejudicisl to the

security, to the public policy or to the fiscal
intorests of that State, 20 :

18, UN Doc. A/Conf. 13/L,62,

. ik |

20, Articla 3 of the draft on "the Legal Status of the
Territorial Ses", prepared by the Second Commission

of the 1930 Hague Conferences as quoted in Whiteman,
n, 13-’ Ps 353‘. Co
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The second Repert of the Internaticnal Law Commission
praepored 3{ Francols and submitted in 1982, contsined sn ldentical
provision, A% the sixth session of the International Lav
Commission in 1964, Sir Hersch Leutérpacht proposed that !public
poliey’ be replaced by the word *lsw', which would have reference
to "such national law a8 was consistent with international law®,
and which would 1nc1uda and permit the deletion of the phrase
"fiscal 1nteraats“

Qhe £inal draft propared by the cammiaszon in 1066 salds

Pasgage is &nnoeenx so long as a ship does not

Deebloies ot sesurity of ‘e olsiad Sirte

or contrary to the present rules, or to other

rules of international law, 22 _

The Internatioual Lew Commission emlttea the expression
?putiic policy' because of its vagueness, It also d1d not deem
~ it essentisl to specifically mentlion the "fiscsl interests of
that State" which would, in any case, be covered by a more
general expression, Tho Commission msde it clear, however,
thet passage of ships using the territorisl sea for the express
purpose of defesting lmport and export controls and eontravenzng
the aautams regulations of the eaggfal Btate (huver&ng ehips)

couid not be regaraea as innocent,

21, UN Doc, h/@ﬁiv& (1982), p» 34,

22, UH Doa, A/CN,4/SR. 262, 1 Yearbook Gf .
" Gomnissicn, 1954, pe .104.

23, Article 18, paragraph 3 of the draft Areialas prapared
by Interna%10n31 Low Comnission at its eighth session
1986, UN Doc, A/316D (1986),

24, Jbide«y p» 19,



| At the UN Conference on ﬁha Levw of the Ses ot CGenava

in 10884 » numbar of amendmgnts were proposed to this nrtiﬂia.
in brnad pexapactive, two contrasting attitudes secmed to

nndezize the var;aas proposals for amendment, On the one hand,
| the Qnita&:&tataé-ané othors sought to restrict the discretion
of the constal State by proposing that the sole test for
detarminﬁagtgg1nﬂ¢ﬁeﬁea-o£_gas&gge»ha the security of the
~coastal State, As the US delegate, Yingling said, his
delegation d1d not regard the word "security® as rolating to
economic or ideclogical aeeuriﬁsfs The US proppsal on the
méaning of innocent passage slso attempted ta restrict cosstal
State's discretion by further providing in a separate sentencea,
that “such passage shall take place in conformity with the
present rules®, The other viewpoint which uéa axpréggpa in
the eight-power proposal of the Latin American States tonded
to emphasise the desirability of giving the anaatal_stata a
wide discretion, The suggested test of innocence would be
whother passage wes prejudicisl to the "interests of the
coastal State®y thereby giving unlimited diaeretion to the

25, UN Doc, MGOM‘.Z!B/G;VL;@/B@V.B.; Tha US Pi'ﬂpﬂﬂﬂl
stated: "Passage is innocent so long ss it is not
- prejudicial to the security of the coastal State, Such
pagsage shall teke place in conformity with the present
rules?, UN Conference on the Law of the Sea, Qfficis)

W& vol. III, ps 216,

Eﬁg UN Conference on the Law of the Ses, Qfficinl Records,
: voig IXZ, Ppy B2-83, pars 22,

27, UN DOC, a/conx;za/c 3/L,74, The proposal put forward by
+ Chiley Beuwador E ﬁanama Paruy Uruguay and Venezuels
suggested the insartion in the US revised amendment of the
words "or the 'interests” botween tho words "security® and
wof tha eaaatal State"s, JIRides Pe 85, para 4,



coastal State to determine what those interosts might be, AS
- the representative of Indis romsrked in the General Assomblys

‘The right of innocent passage, so-called,
actuslly means that, first of all, one must
prove innocence, Innocence depends upon the
character of the party claiming the passage,
it depends upon tho purpose of the passage,
and also upon the freight that is carried, 28

Tho delegate of Italy challenged India's opinion and

affirmeds | |
This interpretation would nullify the rule of
innocent passage, since it is obvious that, if
it were valid, the 1lttoral State would no longer
have the duly of justifying their refussl of
passage to & vessel on specifi¢ occasions snd for
specific reasonsy rathor it would rest with the
vessel to prove that its passage was lnnocent, 29
In the end, the US propaéai,'aﬁ amonded by Indian
suggestion inserting after the words "projudiotal to" the
phrase "the peace, good order orty was accepted at the
Conference, AS Gross has rightly pointed outs |

The toxt as adopted clesrly puts the burdan on

tho coastal state to show that the passage itself,

rather than the passage of a particular ship, its
purpose or cargo, was prejudicial to the stabed
values of the coastal state,... It represents s
gtage in the strusgle for greater measure of
objectivity and a corresponding reduction in the

dagreo of subjectivity which generally characterizes

the rules regarding 1lnnocent passage formulated by
the Internet onal Lev Commission, 31 ' '

28, GAOR, agssiqn'xi, plen, mtg 665, p. 271,

39:7 Ibides Ps 1237& pare 81, | | S
30, U Doc, A/Confs 13/C.1/L.73y D. 84, para 3,

31, L.M, Gross, “The Geneva Conference on the Law of the

5

Ses end the Right of Innecent Pessage Through the Gulf
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of Aqaba®™, Ame
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During the discussions in the Sea-bed Committee also, the
emphasis has been at sliminating the subjective criterion in :.
. dotermining vhether a particulsr passege is or is not innocent
Draft Articles relating to passage tggwgh the Territorial Sea
submitied by Fiji to SubdeCommittes II seeks to epply an
; ebﬁeetzva test in dotermining whet scts are in ﬁ'aéc considered
to be prejudicisl) to the peace, good order and security pf the
‘cosstal State, It enumerates 10 acts wmgaz: comitted by any
vessel would make its passago non-innocent, Until some such
exhaustive proposal is accepted, the presence of the subjective
olement cannot be ruled ocut, and if the subjective element

ag, UN ﬁoc. A/AG,WS%IVL.& and Corr, 1, 19 July 1973,

- 83, Artlcle 3, paragraph 2 of the Draft mentions the following
scts, which 1f engaged in by an‘:‘r vessel in the territorisl
sea of o foreign State would make its passege non-innocent,

{a) any werlihke act against the coastal or any
other Statey
(t) any exerclse or kgraétlca with offensive
~weapons of sny kindj S
- {e) the leunching or taking on board of any aircrarty

(d) the lsunching, landing or taking on board of
any werlike devices

(¢) the embarking or disembarking of any persons

(f) any act of esplonage affecting the defence or

security of the coastal Statey

(g} any sct of p tcmg‘andé afréctmg* the gecurit
- of the emuggl States v

(k) \Vany act of interference with pny systems of
. cemmunication of the coastal States

- {1) any sct of interference with any other facility
or installatlon of the coastel Statej

(4) shy other activity not having e direct besring
on passage, =
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cannot be dispensed with, there is no resson why the discretion
of the congtal State should not be relisd upon, As tho delepgate
of Indonesis, Djalal, very rightly pointed out during the
discussions in Sub-Committee II of the ScawBed Committees
Those delegations which had reservations about
the concept of innocent passage had exprossed
foars that congtel States night use subjective
ariterin for determining whothor a passage wns
innocent, It should bo pointed outy however,
that passing stﬂ.gs mig he elso use anb;aatzve
eritoria in deciding that thelr passage was not
prajudicial to the coastal State, 34
© He had esrlier asserted at the meeting of Asian-Africsn
Legal Consultative Committee thaty
Fihally .., the coastol State should have the
- lsst word in saying whether a certaln psssage wvas
innocent or m:t fm- the 8 gie reasson that in the .
last ana:.yais, t was 1ts vitel national interest «
security, economic or politicel - which wes seriously
a8t stoke, 36
There 1s little doubt that apart m-mn ms.utary thraats
or activities by e _pasg&ng ship which are c¢learly prejudicisl
to the peace, good order and security of a cosstal State which
moke the passege non-innccent, there are other factors which
may pose a threat to its economic or politicsl well-being, An
Lliustration of the point is the passage of supereoll tankers
through the torritorisl ses, especially if tho waters are shallow
&t that point. In case of an sccident, such olletenkers can
catge havoc to tho ecolegy and economic life of the comstal

State. Otherwise also, oil-spills from the tankers cen pollute

3‘@' UN Doc, A/w;im»lvgﬁymg 4 Apri.l 1873, ppe 1902,

36, Asian-africen Legsl Consnltetive Committee, Vol, II,
Lagos Sesslony 19‘?8, PPe 360=l,
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the vaters and adverﬁely.affedt'ecastal fisheries, It was for
this rosson that Malaysies snd Indonesis by their Declaration of
16 November 1971 declared the passege of oll-tankers biggey
than 200,000 tons, through the Malaccan Straits yhich are &
part of the territorial sea of the two countries, as none
innocent, As admiral Sudamo of Indonosia sald on 19 May 1972

Every nation has the right to protect 1ts

torritorial weters from use by other countries

which could endatiger the interest of its poople,

a8 by causing water pollution and demsging offe

shore exploration and fishing industries, This

will surely happen Aif hoesvy ships above 200,000

tons pass through the waterway which is ahailaﬁ

The paasagegqf‘nualaaé«pawared vessels is another source

~

of threat to. the “peace, good order and security" of the coastal

State, Over and sbove ths catastrophic results which will

inovitadly follow if such a vessel is involved in an accident,

the very presence of such vessels of a not too friandly country

_can pose a threat to the security of the coastal State. That is

why in most of the proposals put forward in the Sea-bed Committee

in 1973, the paseage of such ships reguires previous suthorisation

of the coastal Stata?7 | | '
%Auothar. point that waa raised by the seisure of {88

Pugbln by Rorth Korea 1s wvhother the passage of s vessel

36. Horking Pagplets Da Al y 21 May 1972,

37, See Fijits Proposal - UN Doc. A/AC.138/5C,11/L.42,
10 July 1073s Bight Power Proposal « UN Doc, A/AC,.138/
3"9113“1#&13, 7 Hareh 1973,
38, [s8 Puehle, & US naval vessel, ostensibly on vceanographic
ragearc missinn,»but actually gathering intelligence data
by electronic devices, was seized by Horth Korea on

ﬂ_‘toc‘ﬂntﬁ;o on next paga
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conducting electrenic surveillance of the coastal State can be
tormed as innocent, During the Proceedings of the Americen
Soctety of International Lav in 1969, Aldrich, the US Under
Secretary of State was guestioned on the point by Lissitzyn who
ackods

Is 1t his view that in time of peace a State
‘iag the right of innotent passage through the
territorinl sen of snother state for the
delibernte purpese of conducting elsctronic
reconnalssance of the territory of that State? 39

Aldrich replieds

I can se¢ the argument that, since visual
observation 18 a normal par%’af passage snd

has never been thought to make an otherwise
innocent passage non~innocent, similarly,
slectronic observation does not make & passage
which would othervwise be innocent, non-innocent,
sex I do not thiﬂkiin that & coastal State could
legitimetely say that, *you may not turn spy
glassos towards our coast when you are ongaged

in passage, 0

| However, it is extremaly doubtful if caasté.z States
‘would tolerate such surveillance of their coasts in the name
of freedon of navigation, L
- Fishing vessels enjoy the right of innocent passage
only if they observa'theriaua and regulations of the constal

(contd, from previous page)

23 Jonuary 1968, The exact position of the ship at the
time of the selzure was, according to US sources, 16,3
nautical miles from the mainland of North Korea, and
theraforo, the vessel was on the high seas, But Nerth
Kores clalms that it wes within its territorial ses.

See O,H, Aldrich, “Questions of Internationsl Law Raised
y the Solzure of the USS Pueblo", Proceedings of 6 3y
nerlos polaty of Intaornational Law D6D)

39, Aldrichy Dy 35; Pe %o
4. Jbidsy pPe 4.5, |



stéee¢ 'Moat-of‘snch laws require that these vessels should
secure their fishing gear snd equipment while in innocent
possage. This precaution is taken to minimisa the chances of
uneuthorized fishing by foreign vessels in the torritorisl ses,
Henca Article 14 of Geneve Convention providess

Pessage of foreign fishing vessels shall not

bo considered innocent if they do not observe

such laws and regulations as the comstal State

mpay make and publish in order to prevent these

vessels from fishing in tha territorisal ses, 41
Article 14, paragraph 6 statess

submarines are required to navigate on tha
sarface and to show their flag,

This reguirement 1s also to be fulfilled by commercial
submarines, In the sub-Committee II of the Sea~Béd Committee,
Fiji has suggested in its propossl that submarines could also
travel in the territorial sea under water and without showing

their flag 1f they give prior notification ct their passage to
the coastal State,

~ As e concomitant of the principle of freedom of
navigation the cosstal Stete is required not to obstruct
navigation through its territorisl sea, McDougal and Burke
point outy

41, UN Doc. A/Conf, 13/L,624
4, Ibd.

43, UN Doc, A/AG. zaajsc.xm;&a and corr, 1, 19 July 19?3, ’
. Artlelo 6, pors 1,



Bacause, in varying degree, the territorial
' sens of coastal states must be utilized in this
transportation ahd communication, the community
is also concerned that passage tﬁraugh these
aross bo preserved fres of undue coastal
restrictions, 44 |
Thxa is ensured thréugh Article 15 of the Geneva :
Canvantion on tha~?err1tor1&1 Ses and Contiguous Zones which

declarony

i, fhs coastel State must not hamper innocent
~ pnssage through the territorisl sea,

2y The cosstal State is required to give
‘appropriste publloity to any dangers to
novigation, of which it has knovledge,
&thiﬂ 1ts territorial sea, 45
Tha pnsittve duty to which the copsstal State is subject
in this provision should bdbe §0ntra5tadtv£th the more general end

pasaive duty expressed in the Hague drafts A cosstal State may

£

put no obstacle in the way of the innocent passsge of foreign
vessels in the territorial aéadfﬁ The chenge in the measure of
duty incumbent on the coestal State is o consequence of the
decision of the Eﬁternatzanal Court of Justice in the Corfu
Channel caséfv Referring to the fallure of the Albanisn
Government to notify the British waerships of the existence of
mines in its territorisl waters, the Court declareds.

440 mm&&ai aﬁd Wke, y i‘—'l'.,-___.‘ S ik __/ & U0 &0 ]
(Yale University Press, 1962), p. 186,

48, UN Doc. A/Conf, 13/L.82,

45, Re rednead 1in ; iorican Journal of ]

47, The cage is discussed in detatl in the next chapter,
Ses text of footnotes 16-18,




The obllgations incumbant upon the Albsnlsn |
anthorities consisted in notifying, for the benefit
of shipping in general, the existence of a minee
field in Albanlan territarial wvaters and in warning
the approaching British warships of the Imminent
danger to which the minefleld exposed them, Such
obligations are bused ,., on certain general and
well recognised principles, namalys elementary
considerations of humanity, even more exacting in
peace than in warg the principle of the fresdom of
maritime communicationj shd overy State's obligation
not to ellow knowingly its territory to be used for
scts contrary to the ripghts of other States, 48

 In order that the cosstel State ey pressrve its !pesce,
good order and security', it is vésted with certain rights %o
regulate and even to prevent under certain eircumstences the
innocent passage of foreign vessels through its territorial

- BOR, Artlcle~:6‘paragraph§?,emp¢wars the coestal State £ 1t
finds that a particulsr pasesge by & foreign vessel 1s not
innocent « and it has the right to decide the issue at least
in the first instance - to “tske the necessary steps in its
territorial ses to prevent / such/ psssage", Paragraph 3 of
the same Article goe# much further and authorizes the cosstal
States

Jthopt diserimination amongst foreign ships -
0/ suspend tomperarily in specified aress

pf 1ts territorial sea the innocent passege of
zbreigg ships if such suspenslon is essontial
for the protection pf its security, Such Ny
susponsion shall take effect only after having
been duly published, ,

&. gL ». 513 . : .,A "; e ,V _.’,, A2 R
493 UN Doc, A/Cont. 13/1@.52. :



This erticle may be contrasted with Article 17, parae
graph 3 of the finsl draft prepared by the Intsrnationsl Law
Commission at its olghth session In 1086, It lays downs

The constal State may suspend temporarily in |

definito areas of its territorial sea the '
exerciae of the righn of passage LL 1L should

l.ERCR. SBaReNS gagenting fur the g?ot@ction

then this article wes discussed at the UN Confarence oh
the Lew of the Sea in 1988, tg§ ﬂatherLan&s, Portugal, the UK
‘end the USA moved sn amendment to remove the strictly subjective
power of the cosstsl State which might deem anything s threat to
“its security, and to substitute an objective standard sllowing

suspension of innocent passage only if such suspension was
necessary for the protection of the States security, This was
objected to by the Indonesien delegate who commenteds

Given the absence of an indepondent organ which
could arbitrate in the matter of the application
of an objective rule, ths conly practical possie
Bility was to maintaln o subjactive criterion as
contained in the International Lew Commission's
draft, The coagtsl State shaﬁl@ aertainlg
substantinte any action it might take, it
undoubtedly had the right to niﬁiata action at
its own discrgtion,

The Soviet and Indian delegates supported th&u'végw‘ But
in the and, the fourepower proposal as amended by Greece was

L

ED. W Dﬁc. 9/33.& (1956). Emphasis &ﬁdﬁdg
51@ Uﬂ DOQ* A/Q(ﬁlfhm/ctwOm’

reprodmed in Wﬁmm
L3 " ;' i) Ay ‘Vﬂlo II » 7

63, Theo Greek proposal was to 1naart after the word %may® and
- before the word "suspend", the words “without discriminstion®,
UN Doc, Meanf.m/(:.mgiil, quoted In m.j Pe 79’ pﬂra 6,



accapted, The Greck amendment which added the phrase “without
discrimination emongst foreign ehips®, further reduced the
possibility of srbitrary asction by littoral State ageinst the
ships of & particular State, | ‘
~ The cosstel State has the right to make rules and
rogulationz for the pmssage of forelgn vessels through its
territorial sea, and Artfcle 17 of the Geneva Convention makes
- 4t obligatory for the pessing ships to observe them, It statoss
Foreign chips exercising the right of innocent
passagoe shall comply with the lavws and regulations
enacted by the coastal State in conformity with
thase articles and other rules of internationsl
law and, in particulsr, with such laws end
] regalati ons relating to transport and navigation, 54
The International Law Commission mentioned several
examples of aress in which the cosstel State might make
-regulations, Some of them ares | o

(1) Tho safety of traffic and the yrutection of
: channels and bjoyss _

(11} The protection of the watera of the coastal
State against pollution of any kind causad
by shipsy

{111) The conservation of the 1£v1ng resenreas ot
the seag

{4v) The rights of fishing and hunting and analogona _
rights belonging to the coastal Statej ’

(v) Any hydragraphig}sarVGyi_
{vli) Usc of national fiagy

{vil) - Obsorvance of rules relating tn security,
, customs and health regulaticnsy and

(viil) Use of the route prescribed for iaternational
- nav 13&1'-1&“5 .

ssion, 1966, Vol, I
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However, the regulations to be made by the cosstal State
heve to be in accordance with the provisions of the Convention
end internstional lew, It cannot meke the regulatiéna 80
erippling that 1t obstructs the innocent paasage\ot the ships,

As sovereignty of the Stete oxtends to its territorial
sesy 1t may exerclse jurisdiction over the ships passing through
- 4t. It is important to note that such jurisdiction can be
exercised only on merchent ahigasgr governmentsowned ships
engaged in commsrcial ectivities, Other government ships enjoy
fmmunity from the locel jurisdiction., If any warship fails to
comply with the regulations of the coastal State, the_%%ttar
can only require the ship to leave the territoriel ses,
~In the case of merchant-ships, the flag-State's right of

jurigdiction is given due considerstion, Hehce para 1 of
Article 10 of the Geneva Convention on Territorial Sea and
Contiguous Zones providess

The criminal Jjurisdiction of the coastal State

should not be exercised on board a foreign ship

passing through its territorisl sea to srrest any

parson or to conduct any investigation in connexion

with any erine committed on board the ship during
its passage, save only in the following casesse

() ‘If the consequences of the erime extend to
the coastal Stateg or

() If the orims is of & kind to disturb the
pesce of the country or the good order of
the territorisl seay or

88, Article 21 of the Cenevse Convention on Territorisl Ses
and Contiguous Zones, n, 26, :

87, article 23, n, 26,
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{e) If the assistance of the locsl authorities
" hes been requesteds or

{d) If it 1s necessary for the suppressian'ot
111131t traffic in narcotic drugs,

, .% sum up, in the wrd;s of Jessups

The local gsoverelgn 18 not concerned with events
opceurring on pass vessels when the effects
and consequences af such events are confined to
‘the vessel itself, On the other hand, it scems
generally, to be admitted, when the interests
of the 1oca1 state are atfeeteé that there is
no magle in the right of innocent passage which
nullifies the normpl powers of the state owning
the territorial watara, To the local state,
therefore, must always be left the right to
judge for itself whe hér 1%3 intorests are
involved, &8

In case of civil 3urisﬁ$¢t1an, the righea of the coastal

state are ¢ircumscribed, It cannot stop or divert e forelgn
ship for the purpose of exercising civil jurisdietion in relation
0 & person bﬁ board the ship, RNor can it levy-éxgcétinn save
only in respewt.ct ebl1gat1n§a or 1£&bzliﬁieé assumed in oanﬂe
of the voyage?e In case of sh&ps'proéeeﬁiag to or coming from
the port or intarnal waters of the coastal Stete, the juris-
diction 1is graaﬁerg

| | &nother‘controversy is whether foreign warships have
the right of innocent passage through the territorial ses or

is it only a courtesy extended to them by the littoral State,
Practice of States shows & divergence on the point, Whereas
some big meritime Powers like the UK, the USA, etc, regard it

8,
&,

Jessupy Ds £y phe 4689,
Article 20y n, 26, ‘ K



as a right, others like the USSR and most of the States of
Afro-Aslan bloc require notzfiaattan ond authorization before
such passage can take place, The Indian delsgate to the 1958
Conforence, Sikri saids | |
India regerded the passage of warships through
its torritorial ses as a courtesy, and in practice
never refused such passage, But it could not '
rogard such passage as a right and reserved its
own right to refuse 1%, 60
Somotimes, the samo State has changed its viewpoint. The

USBA wns one éf the staunch supporters of the‘rgquiréﬁent'ot

76

prior notificetion and outhorization for the passage of wership

at the Hague Codification Conference of 1930, Elihu Root had

stateds |

dprships may not pass without consent into this

L Territorisl Ses / Zone, because they threaten,

chent ships may pass and repuss,y becguse they

do not threaten, ‘

By the 1088 Conference on the Law of the Sem, the USA
hed changed its stand and its delegatey Dean, esserteds

It was generally recognized and lald downh in

meny suthoritative legal toxts, that innocent

passageo of warships through the territorial}

wators of othor States was admissible in time

of peace, E .

There is no unenimity among the eminent jurists and
writers on the issue, Hall, Jessup, Gidel, Bruel, etc, deny

the existence of such right. Hall statoss

60, UN Conference on the Law of Sea, Qfficin] Records,
vol.;vIZ, Plenary Meeﬁing-, 1988, p. 108, '

61, Jessupy n. 2y pe 120,

62, UR Conference on the Law of Sea, Qfficial Racor




The right of innocent passage does not extend
to vossels of walsses The interests of the whole
world are concerned in the possession of the
atmost 1liberty of navigation for the purpose of
trade by the vessels.of all States, But no general
interests are necessarily or commonly involved in
the possession by e State of a right to navigate
the waters of other States with its ships of war,
Such a privilege is to the advantage only of the
individual States; it may often be injurious to
third Statesy and 1t may sometimes be dangerous
to the proprietor of the weters used, 63

Similarly Jessup remarkss

As t¢ warghips, the sound rule geems to be that

they should not onjoy an absolute legsl right to

pass through a State's territorisl waters any

more than oh army may cross the land territory, 64
| Gidel expresses the same ldea when he says, "The passage
‘of forelgn ships or-uarsgxthtn the territorial sea is not =
right, but a tolerance®,

Some oﬁggr writers like Westlake snd Fauchille dlsagree
vith this view, Wostlske dissents mainly on the ground that
the territorisl soverelign couia°ve:g@§§11 protect itself from
sbuse and that an anlimited power nf'éxolasion would subject a
belligerent warship to intolersble interruption,

Oppenhoim also sayss

sos 10 practice, no Stato actually opposes in

tire of posce tﬁs pagsage of forelign men-of war

and other public vessels through its meritime
belt, It may safely be stated, first, that s

63, Hall, In al lay (edn, 8 by Higgins, 1924),
* p. 196} In Whiteman, n, 1l, pe 4y

for, (1934),

28& Ny 11._

AL 2nteXy » .&.‘v ,'... L3I0 8 \.L
- (translation) as quoted in Whitemsn,

66, Seoeo Colombos, n, 7y p. 222,



usage has grown up by which such passsge, 1:' in
ovary vay inoffensive and without daw; shall

not bg denled fn time of porCOssew

A perusal of the various attempts st codification of
internotionsl lew shows that the controversy regarding the
‘right of innocent passege of warships has still not been
eonclusively settled, The Report of the Second Commission
(Territorinl Sen) ut. the Hague Conference of 1930 adopted the
view thot actuel mctim ostablished a right of innocent passage
for warships which could be dervgated from in oxceptional
cireumstences, In reply to the guestionnaire sent by the
Gonferonce; fifteen Stetes recognised that warships hed a right
of innocsnt pasgsage and only four States, i.c, Rumanisy ggi
United States, Bulgeris and Letvie, denied its existence,

The first raport of Francols on the regime of Territorisl
!ﬂawa subsitied in 1952 conteined the exaot wording of the Hague
brafé, It saym

AS n general ruzs Cosstal Bﬁsta will not fordid

the passege of ferexgﬁ warships in its territorial

ges and will not z'%qu:.re a previous suthorisation

or notificetionsess

In 1084, the Xaeaamtmnal Law aummiasim aﬁoym &

anore Mhem), text wm.fch stateds

67, Oppenheim, n, 3& pe 404,

69. tm m‘ A/an,vmg PP M;



Save in exceptions] circumstances, warships shall
have the right of innocant pasaage through the
torritorial sem without previous suthorization or
notification, N
Howover, 1in 1065 st its seventh session, after moting
the conmants of certain governments and after genarally reviewing
the question, the Commission folt obliged to miter its positions
1t smended the relsvent srticle so as to grant to the coastal
Stato tho right to make the passage of warships through the
tewiﬁaﬁal #ee Subject to prior suthorizetion and notification,
The same *Mav prevailed at the elghth sesslm in mm‘,, Article 24
of Draft Wawaﬂ by it providess A
The coastal State may make the passage M wahips
through the territorial sea sub; wt to previous
mﬁhwiutiun or notiffcation, Normelly it shall
%gn ont passage subj en% Jo the observance of
ovisions of art e:tea 17 Z lgm of Protection
of the coastal State / and 18 7 duties of foreign
vessels during their passege./s 7
~ In its amﬁmm the Commission nﬂ.ed that wh!;lo s
Sm'ge mmfbor ot stam 414 not require previous authorisstion or
notification, it awm _only welvoms this attitude, But 1t did
not mean that a State would m be sntitled to rsqulre such
notification or mﬁmimtion‘ |
At the UN Confarence ot the Lav nf the Saa in 1988, In
tb& first Commlttee this Article was subjected to various smende

ments which sought to eliminats the mquumt-s of notificstion

.  JACR, sesclion Oy Supp, 0, A/2603 (1954)e
7, de .



and authorizetion, TheSe were rejectod end the final draft
submitted to the Plenary Session wes ldentical with the
Comnission's t@t.{ Em, ‘the Danish delegate proposed an anende
mnt ‘ﬁkiﬂh would eliminate the requiroment of suthorization snd
only fequire netification, 7This wes fuvoured by the m:wl%y:“
But when the article es & whole vas voted upon, 1% failed to get
the necessary twosthirds mgqrxtm” This left the ghestion of
innocent passage of warships in considerable doudt, since no
erticle expressly confirming the right of innocent passage for
warships is found in the Gonvention, The only provision relating
to warehips is Article 23 which relstes to the rights of the
coastsl State in case & Mghip fails to comply with 1ts rules
and regulations, S | | |
% is ﬁgmetwgﬁ argued that since Artm:tes 1417 providing
the right of innocent passage apply to sl ships, foreign ware
ships also enjoy this right, Therefors, the actual text of the
Convention oan warrant the conclusion that warships have the
same rights as the other ships, but the procesdings of the
conference leénve no room for doubt that this was not the intention
of the majority of the delegations.

UN Dos, A/Conf, 13/L.39 (1988),

. wasscodpted by 46 votes 108kt & sbstentions,
B IR o e e Tevoun
78, ¥ax Gorensen, “Lew of the Ses", Internationsl Cong

noe 620, Kovember 19884 p. 238,
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Bo that es it may, it nmight also be important in this
connection to point out that only 44 States are parties to the
1088 Convention out of which elght States ontered specific
‘reservations to safeguard their clsimed right to subagl;t passage
of warship to provious notification and authorizstions

~ Neither has there been any suthoritstive judicisl
mggnumﬁ by an Internstional Court, In the Corfu~Channel
Casey the Court did not give its views about the right of
verships in territorisl vaters other than Straits, Judge |
Asevedo, who was the only judge to. discuss thils ‘brosder question
#ald in his dlssehting opiniony
; is evident thut all the argumta mvuka&
m favour ol fresdon of passuge for Warshi g’
are clouded in confusion, st any rate suffic nw
to ey the rocognition of & custon in sccordance
with traditions) rathmentﬁg S5
. In short, the pasiage of warships through
tarritorial mtars is subject to a precerious

reglms which may bo modified; in e rmonabh

menner, by the coastal Staw. »

In the absence of authoritative 3uﬁ1eh1 pronouncement,

we i:mn to rely upon the practice of States to &etmﬂm vhether
the warships have s pight of innocent magm As u large
majerity of Stotes require prior notificetion end suthorization

for the pessege of such ships, it mey bo safely concluded that |

?‘h Bulgarla, ayemaem S8Ry celambia, cmhns vakis,
o mngar 7y _Romanls, Ukrsnisnh SSR, and USSR, See JN
T «“, : -“W*m:mnmu%mmm
Js Pe She

?&. 8« taﬂ ot twtnams 16-28 in Ghaptar vy ar thu ‘UMQ
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under customary internstional lew, there is no £ight of innocent
pusaagé for foreign wmrships, though a8 & matter of sourtaesy,
permission is always granted by the littoral State for the
passage of such ships, ' |




Chapter V¥

FREEDOM OF NAVICATION THROUGH
INTERNATIONAL STRAIZS .



FREEDOM OF NAVIGATION TEROUGH INTBRNATIONAL
_ " STRATTS | T

m@aphmny spsaktng, 6 atnxt sy ua mxma Bs 8
Reontraction of the son between two territories, being of &
certain 1imited width and connocting two sess otherwise
soporated at least in that particular plage by the territories
in quastim"% Thus the essential characteristic of a straif is
that 1t 1o often the only or the shortest route for nevigation
fron one sos to snother, Those straits which lie on internse
tional maritime wigwmml routes are usually roferred to
Y] in@ermtmm smmf They wa the ufeuum for
Luts:‘mﬂami commerce snd &emmmﬁ.mﬂm;

 Straits have, of course, differing impor‘mme for
transpert secording to their location and velume of traffic,
and sccording to whather they connect two parts of the high
sons or the high ses and en ares of internsl waters,: Some
straits sre of vitel inportance beosuse they arve virtuslly
indispsuseble for ocesn transport, no other Foute being
physically or eeonomically possiblo, The Straits of Gibraltar,
the straits of Bosphorus and the Dardencllas, snd the Straits

:l. Ezﬂ: m-uai, International Straite (194?};

E., For a m:m:. &aaaﬂpttan af var imza ntmi.’ee throug acm
the sege Commander R.H "A Brisg ﬁacsmph’.m
S5ady of éamm whioh Gonatitate B m es for Internationsl
fraffie®, in ON ﬁanrwcma on tha Lew of the Soa, .
Hesords, Yol Js Preparstory Documenta (Geneves i




of Tiran, among others, £al) in this category, In other
instanees, the strait may bo & convenient but not en indise
penseble routs. The Corfu Channel and the Malaccan straits
are an example of this category of straites

A am&t may be ampriaea sttmny of the territorial ses
of the 1ittorsl State or States or a port of it may be territorial
sea snd & part of 1t high seas depending upon the width of the
stralt and the bramdth of the territorisl ses claimed by the
littoral States, If a stralt is wide enough to contain a channel
of high sess, there is normally apsak;!}z no problem of navigation
for the vessels of noneriparian States. But 1f territorial sea
¢laims of the 1ittoral States cover the whole width of the strsit
or tha only navigable channel in the strait lles through the
territorial ses, problems do arise as to the nature of the right
of  passage of the vessels of non.riparien States, Since meny
 of the straits are of vrusial importance for international communis
cation, 1% is generally accepted that navigation through them
would be guarsntesd and access to ;ham should not be prohibited
without specific justifiable couse,

The logel regime of the territorial ses is characterized
by the right of innocent passage for the vessels of other States,
But the right of innocent passege hes become in Some respects
more s "courtesy® than a right, It is s stenderd which cen be
abused if a coastal State Mtérpraw it subjectively. Some

B, Mm-as S, xcnoum and Willism 7, Barke, The Public Opd
9f the Oceang (New Haven, Yeley 1962), PPs 175+6,




States, 1ike Indonesis snd Malaysis, have in fact declared the
passage of aartain types of vessels, such as supsr oll«tankers
snd nuclearepovered ships as nonefinnocent m? HMoreover,
tho coastal State is within 1ts powor to suspend the right of
innocent passage or oven to prevent the passage if 1% decides «
snd 1t has the right to decide at lesst in the fivst instance -
the passege to be none znnmanﬁg Hence, for those straits which
are fully covered by the territorialesea sclaim of the riparisn
State, the right of innccent passage 15 regarded as inadequate,
Therefore in the various attespts et codification of the Law of
the Ses, & special regime is sought to bo established for the
straits, even if they fall within th@ territorial sea of the
constal State, “ | , |

~ During the n&netaa‘ntﬁ aentm'y when maaaom t)z‘ navigation
came to bo established, miltilatersl or bilstersl tresties vere
eutered into with regard to some important straits to guarantee
the right of passege for merchsnt men of the ,sigsiatwy’ States,
In Some csses, a8 we shall see presently, this right was extended
to the wgrshiya also, Thus the strait# of Dardanelles ond
Bosphorus were opened through the fresty of Kuchuk Kamardji in
1774 which gave unrestricted right _ta the Russian merchant ships

4.-. 8ee generﬁly the U8 aalm%e, the 1972 Committes on the
| mgggzﬁ Usos 'of the SeaBads "UN Docs A/AC41B8/50 4 13/5R,43,
PPs ADw=lSe

8, Article 18 pnragrnphi 3. shd 8 of the Convention on the
Territorisl Ses and Contiguous Zones, signed nt Geneva in
1868, UN Doc, ﬁ/ﬂﬁn QMQ&Q

6, See generally, Yilmus M, Altug, Zutkav and.§
- pf lakernational Lay (Istenbuly 1958
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to nevigate the Black 6&53 In 1820, in a troaty with au_sam?
this right was extended to all merchent vessels trading with
Russis and flying the flag of Stetes not at war with Turkey,
At present,; passape through these strsits 18 governed by the
Montresux Convention of 1966 which guarentees froedom of
passage to merchantemon of all States in timo of peace, The .
warships enjoy this right under certain constraints, |
 The Sound dues which used to be levied by Denmark on
ships passing through the Danish Straits uwere abolishod by the
?rmgy of Copenhugen in 1887 to which the USA subsarided in

Othey Qmpnrtam straits have also boen subject to special
traaty arrangenents, The Magellan Stralts are governed by the
Treaty betwsen Argentine and Chile of 1881, Fassage through
the Straits of Glbreltar i3 regulsted by the AnglosFrench
Doclaration of 1904 to which Spain sdhered to in 1912 through
the Franco~Spanish lﬁrmﬁyga | |

Withont going inte the detalls of these troeaties,
suffice it to sey that all of them endesvoured to establish
s logal regime which mm;&t}s pussage of the vessels of all
States, This right (o enjoyed in s greater measure by the

7+ IRi4.s ps 464

8. aArticle VII of the wraaty of Mﬂ gle; 14 %ptamber 1829,
o3 quoted in MoDougal snd Burke, n,

9, C, John Colombos, Ths Internationsl ]
(London, 1989), edu, 4, P "?‘nr

JQ. V.8, Manl and &, Eal.npnri, "mma stmita M
International Imv" Zhe Iundian Jlourn Interpations




merohant ships than by warships, -

The Hontresux Convention snd vther Treatles regulating
the passage through Straits created important procedent towards
the development of the international regime for the Straits,
Right of merchant ships tv s passage through the Streits ceme
to be recognised with the accoptance of the doctrine of the
froedom of the high seas, Bub passage of warships wes &
subjoct of controversy for s long time, In the words of
Mepougal end Burkes
| There was, tmwve? for a m,g the B emamal‘m

adle ditturmaa nf opinion concerning the right

of warships to pass through stralts, somo states

and commentators a.rmmmg a right ar passage

free of arbitrary exclusion, and others assorting

that the amm state was cmpataat £o exclude

warships ory in equivslent action, %o require

notification and mtnw 1zation, ix |

" A% the 1930 Hague Codifisation Confarence, no conclusive
decision was reached on the point, Report by the Comnittes of
Experts, drafted by Professor Sohucking, stated that it wes a
spule of Law® slresdy "established” that straits could never be
closed, But Governments replylng to the Preparnigcry Commitbee! s
qnast:ibm&r‘e wers more reticent on the subject, The Repert
of the Second Commission contained a provision to the effects
ﬂﬁnder no pratax%, however, uay thers be sny interference with
the passage of warships through straits wnstimting a route

11, MeDougal and Burkey n. 8, P, 202,
. Tuta, ( |

ﬁ. :}
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for internationsl traffic betweén two parts of the high ;sea:‘%?
Moreover, the passags of warships wasy in Bruelfs vords,
"pormitted in practice by all states in tine of pescet,

The first authoritative proncuncement oh the issue of
the passage of warships through the Straits came in the mdgen
ment of the Intaernational Court of Justice in the Sgni 3. Chatnel
Qmis The case was ocoasionod by a dispute between mmu
and the United Kingdom, on the latter's right to send its
werships through the Corfu Channel, part of whish lies within
the territorial ses of the former, In May 1945, two British
varships were fired upoti by Albanisn coastsl batteries while
the ships were within the Albanisn pert of the stirait, This
tne ident touched off the controversy botween the two Statesy
United Kingdom claiming s right to send its warships through
the stralt, and Albanie insisting on prior notiftcetion and
authorization for the pmssage of such ships., As the controversy
could not be settled through diplomatic correspondence between
the two States, United Kingdom decided to test the Albentsn
sttitude by sending its warships through the straits, During
the attempted passage on 22 October 1946 through the Albenian
part of the strait, two British destroyers struck mines which
cauged considerable danuge and loss of 1ife, In Rovember 1548,
the United Kingdom decided to minesweop the Albanisn part of
the strait and 4ld so sgalnst the wishes of the Albanian

mmission, as quoted in Ibdild.s p. 203,

14, | m‘ujﬂlg Ba 1y Ps mt

(s {1949),




Govarnments The dispute was first referred to the Security
Counedd on vhose recommendations it was taken befors the
International Court of Justice,

The Court explicitly upheld the British clsin tn s rzgm
af innocent passapge for its warships,; Rejocting Albaniats
contention that the passage of 22 October 1946 was & violstion
of its sovereignty, the Court saldsy |

"It 18 in the opinion of the Court, generally

recognized and in sccordsnce with intersationel

custon that States in time of pesce have o right

to sond their warships through stralts used for

internations) navigstion botwoen tuo perts of the

high seas without the previcus suthorization ar S

coastal State, provided the passage 18 lup

Unless otherwise prescribded in an internati

convention, thore is no right for a coastal smﬁa

to prohlbit such passege tm-wgh straits in time

.Bf peace, 16

It was clearly assumod as a basis of the Court's declsion
that the character of the vessel dves not determine whether the
passage is lunocent or not. The significance of this assumption
is that prior assertions by writers and Governments thet warships
hed no right of passage probably rested on the bellef that the
nilitary ¢haractay of the vmsg} was in itself lnconsistent with
the notion of 1maocmt passegts

The Court also noted that tﬁa ﬁm ﬂparian Ms.tas; Greace
ahd Albanis, did not meintsin :_wmx. relations, thet Gresce
considered itself technically at war with Albania and that,
therefore, Albania considered it necessary to tsko certain
monsures of vigilance in the reglon, In spite of this,; the

16, Ibld«r Py 2& L
17, McDougsl snd Burke, n, 3, p. 208,



cowrt maintaineds

Albanta, in view of these exceptional clroume
'ataneas would have been justified in issuing
rsguwbinm in reapect of the mﬂagfa cf‘mul-

ahipa thmugh tha strai.t‘ hut net. in prohibiting
| ¥’ "R hs 3 .

ﬁhatmr the awtal Bﬁaﬁ:@ can mquiwa notification befors
the passage of a warship is not cloar from the Judgement,

The Court's pronounced preferstive for fresdom of navigation
can be deduced from 1ts conception of straits concerning which
such & right must be recognized, The main Albanian srgument was
that Corfu Chehnsl was not sn important siralt not being a
necessery route between open ses arees, and that 1t was meinly
used for locsl traffic between Corfu shd Serenis, BRejecting
these arguments, the Court emphasized that "the decisive criterion
is rather its geographiosl situstion o5 connecting two parts of
the high seas and the fact of its bdsing used for internstional
mvigatmﬂig The strait need not congtitute an essential or
indispensable routey 1t is sufficlent A1f 1% is a useful route,

The judgement of the Court made i1t clesr that the cosstal
suthority over passage of warships end other ships is linmited to
excluston of noneinnocent passeage onlys

The Iaternational Law Commission was greatly influenced
by the judgement in the forfy Chennel cese, In its 1956 Draft,
the Commission recommended that the cosstal State could, in
excaptionsl circumstances, suspend temporarily innocent passage

prta (1948), p. 29,

1%« JIbid.



through '!;t:?sf territorial aaa;w Bt it made it clear that this
right 414 not encompass the pessage ‘eimzugh straitsa, M‘tmh 17,
paragraph 4 of the Draft steteds |

Thers must bo no sugpension of the innocent -

~ pussage of foreign ships through straits

. y usad for internationsl navigstion
petwoen two parts of the high seas, 21

The use of the word "ships® wes meant to indlcate that
the prohibition to suspend innccent passage applied to warships
a8 well a5 merchant vessels, It ma.;r alsp be noted that the
Comnission spoke of straits which wore "mormslly® used for
navigation. The Commission safd in its commentary that *ig
would be in confornity with the Court's decision to insert the
word ‘normslly* before the word ‘usedt, which was suggested®

; shanned deaiaim? The &cm&ss:m 444 not explain

- where in thé & Lhannel case, the “suggestion” was found or
how was it in ﬁamfwmiﬁy" with the decision, ¢n the othaer
hand, the judgement is "quite explicit in stating that the
tessentisl oriterion’ of s streit vas geographical, snd in -
r:aaagim the Alboniat argument for an expliclt eriterion of
uset

At the UN Conference on the Lew of the Sea at Genave in
1968, substantisl progress was made in the direction of promoting

R

20, Artf[cu 17 mragrayh 3 af the IIC m of 196,
UN Doc, A/3150 (1986), |

21, UN Doc, A/3160 (mch Bmphasis addods
22, M : .




ﬁara=*1na1aslva‘ uge of the stralte and of restricting the
suthority of the cosstol States, This vas achieved firstly by
the olimination of the werd “bormslly® from the 1986 Draft of
the Internationsl Lew Commissiony and secondly, by including
thnsoiStraita which connect the high sos with the territorisi
ses of s foreign State in the conception of the type of straits
to which the prohibition of suspension s applicable,
ﬁggiunlﬁad States éalogaﬁe to the Conference moved an
amondment to Article 17, paragreph 4 of the ILC dreft which
would huva asletéa tha~téra *nnrmtxzmﬂ from it, It wee stated
Sorfy Channel decision had not 80 qualified the word
ﬁuae&" 2h¢ uhﬂaﬁt of moving the amen&mant was to assure passmge
%hrangh straits which were aeﬁaaiiy'ﬁaaﬁ ahd to avold friction
over the concept of ‘normsl use', The E.ﬂ,i‘ﬁéﬁ Kingdon delegate
tabled another mm§5 which would have had the effoot of
including straits providing eccass to ports as subject to the
right of innocent passage, Eventually both propossls wore
| mbmangm the final toxt wes submitted as e Three-Power
amnamaz by the Netherlands, the UK, snd Portugsl,

24; tm DOC Mconf*mmcm,ag, vaproaneaa in UN Confersnce on
. the Lew of the Sesy. Qfflcial ardsy vol, IIX, pg 220,

26, W m@; A/Gﬁﬁfg.lsfaﬁmga?, l‘ﬁpl'ﬂﬂﬁﬁm in 0ffieial Rocol

= ‘fhe mﬁdmant raads
Bsubstitute the fallwmg taxm
{4) There shall be no suspension of the innocent TV
of foreign ships through straits or other seslanes
which are used for internationsl navigation betwasn
o part of the high sens and snother psrt of the high
sons or the torritorial waters of s foreoign State",

when 1t was sccepted by the Conference, the phrase
ﬂwm amlshea" was dropped from the ama quoted

UN m. Mcantf,m/%m.ﬁ'h reproduced ag in Mu pe 231,




Introducing thie emendment, Versijl, the Netherlands delogate
decleredy ,

It uns insufficiont to declare the high soss

opel to traffic without also guaranteeing the

right of entry into sesports. If the right of

Featony &, iAokt Shoa o s e s o

the maritinme countries, 27

The phrase "or the territoriasl sea of u foreign State®
which came to be known a8 *Aqabs Cleuse’ was included to safee
guned the right of Israel for entry to its port, Bilat, through
. the straits of Tiran and the fulf ﬁf Aqebe which lie within the
territorial sea of Egypt and saa&i\arnbxae ‘This question had
been ralsed earliar st the dlscussions of the International Lav
cwﬂﬁ.esion also. At the 366th Meoting of the Commission in 1986,
Special Rapporteur Francols pointed out that paragraph 4 (of the
comparable provision, then article 18) “"rolated to straits
botweon two parts of the high sess, snd £o did not apply to the
gulf of Agabs which though open to the high sess on one ond,
merely geve ascess to & port at the amberﬁfa In its commentary,
the Commission decided to reserve its position on the issue,

When the guestion cams up before the UN Conference at
‘Geneva, the Agaba Clause was strongly criticised by, among others,
the Arab amﬁrm@ Opposing the throc«Power amendment, Shukairi,
the eaimta M saa&i Arabla, questioned the legsl validity of
the changes proposed in tho emendment, He saild that the amended

text no longer dealt with general principles of internationa}

_ .

27. UN {:onterenﬁa on the Law of the Ses, QfLiglal Recgrds
vo:a., 111, De aa‘; |
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1av but had beon clearly tellorsd to promote the clainms of one
sutajn The Indonesian delegate, Ensumsatmodjs, also sxpressed
the view that no right of innocent passage existed in the case of
straits connecting territorisl ses with the high .am? Even
though in his !Wl? to this oriticism, Verazijl, the dologate of

“the Nethorlandsy could not refef to sny specific suthority in

support of this new insertion, the smendment was adopted in the
First Committes by & narrow 'mgm of 31 votes %o 80, with 10
abstmtiﬁngfm lator endorsed by the Plenary sossion of the
mnfaronmp

Thus, Article 16, pmgraph 4 of tho Geneva Convention

4,

&me shall be no ausgamim of the m;menﬁ
passage of foralgn ships through straits which
aro used for international mavigation betwesn
ofie pert of the high seas and shothoy part of
gth:thmh geas or the wmmm gen of a foreign

An srgument thst fs often wma& agaa-.nﬁt this article

15 that it s » "new rule", Thus, in an srticle on the 1968
'@mfamme, Arthur H, Dean, the leader of U8 delegation to the

Conference, saldy "The Geneva Conforsnce thus, in s pokitically
chavged arcs, achicved agreemsnt mrﬁemag% to write & nev end
be;:anc,zeqt rule into international law?y, But even if the

29, UN Gonfarem# on the Law of t'.ha Seony
vol, IILy pPu 93s

30, JIhides PPe 03604,
31, m;g Vol II; Pe 55@
32, quoted 1n L. ife»rbaa, *'?asmge Through stm!.ta ot‘ ?Lvan

and in the Oulf of Agqabat,
33(1)(1968), ps 142, .

]



confersnce crested a new rule, as Solomen Slonim points outs

It was not in any woy tnconsistent with earlier
prondbuncements on the subject, Quite Mmpxy,
thare was no wsrifer pronocuncement.
pince of such a vacuun, the cmzwemu B{‘
cereful analogy to genarax principles ot Wy

- and dearing in nind the overwhelming prmﬁm

. ahd declarations of states on the matier,
aatauuheﬂ 8 rule to govern the cale iﬁ

i mmm addss

It wvas a legel mtim aven if its implices
tions wore political, ﬁaifmatian Toguires the
£111ing of any gaps - sven by craeation of now
law, 1In this cose, the Conferance was doing
precisely that, 34

Similarly, Gross affirmsy

Thers is room for argzment vhatm wﬁeiﬁ
18/4 croates a new ruls which would be binding

© oh the contrascting statos only or whethor 4t
marely spocifies or partioulardses a rule which
is doomed implilcit 1n customary internationsl law
1404 tho general principle of freedom of the sens
and mvigatlonuw

m the present mh&iua lony the »m dogs

repraesent a codification of custmy international

1sw slthough 1t ¢onld also be argued that 1% contsins

an element of progrossive development of the law, 838

To sum up, tho 1958 Conference not only reaffirmed the
lav loid down in the Corfu Chanpel Gase under which the merchant
vessels and werships han 8 Mght m* intocent passage through
atraits sand which cannot be arbitrarily aeami by the coastal

State, tut made 1t ¢ven sore libersl, The definition of & strait

33, 8olam9n monw "rhe Right of :imwem ?am 3@ md thn ,
: :waa Genevn. emreunec on the Law of the 2he Columbia
el ptional lay, vol, & (3933)3 i'?@ 118,

s I | S
36, Gross, ns 32y p. 143,
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to which such a regimo is applicable was also made wider,

One of the issues on which the two Geneve Gonforences
held in 1058 end 1960 falled to arrive st o decision was the
readth of territorial sen, At that t:ma; 8 mz-ge number of
countries, inaludlag the big maritime Powers 1ike the USA and
the UKy adhered to the traditional 1imit of thres miles, mut
this could not be incorporated in the Convention on Zerritorisl
waters mmxy becouise of the cmsml.tim of the USSR, the Soviet
Bloc, end tm Thira 'ﬁarm Powers, '

~ During the last decede, thers hes ma 8 spurt of
unna%wnz axtonsions of the 1imit of the territorial sce by
States, Whoreas in 1960 only 13 States clsinmed o twelvesmile
territorisl ses, in 1973, the number hes risen to 562, Also,
another 16 States clain a breadth of 18 to 200 miles for thelr
territorisl ses, It onni be safoly sssorted that twelvesmile
1imit has become the most acceptadle limit to & majority of
the States, As the USSR delegate, Malik told the Gea-Bed
Committee, "The 12 mils 1init was recegnized by 100 States on
the tesis of e rational cons idez'atwnagf thelr oun interests
snd the interests of other countries®, . Bven thoss States which
claim 200 nile Limit do so for economic roasons and allow free
‘passage hemd o xmn of 12 milé!??

ae; UN Doe, A/mzaa/se.xm.m, e 128,

57 Only three Latin American States, Beuador, Pznm and
‘ m‘wu peruit only innocent paseage atid not free pasugu
in the 200 mile territarux su v:iama hy tkmt. |
. BN, Garela Amador, Latin Ansrics and e L L
- law of the Ses ".inatiji : ar de
Occas fonal Paper no. 14 ZJuiy 19*?9) ) m 2.




One of the offaevts of this axtension of territorisl sw
1init from thros to twelve uiles §8 that meny strafte which hed
s oheunel of high seas 1n which the teaditional frsedoms were
enjoyed by il States, have beoone Eervitcrisl sess subject to
the coastsl States' Jurisdiction, A Study carried out by the
US Gtate Department indiostes Shet there are 116 such straits
which would be sffected by the extension of the Serritcrisleses
1imit fvom thrse to twelve miles, Most of thess straits ifs on
taportant internstionsl routes, They include, smong others,
such important waterwsys ss the tuo Bering Straits, Pobai Stralt,
Maleces Gtratt, Lontuk Otrsit snd Gtralt of Horoos in ssis,
BabeilleMondep Stralts in Africay Gtreits of Oltraltar, Dover
Seraits, North Chennel and Ksra Gtraits in Zuropes

The big seritime Powers, 1iks the USA ond the UE, sre
not prepared to socopt the extensiun of Yerritorisl see to
twelve miles unloss it 18 acocupenied by an scceptoncs of the
right of "free pussage” through straits used for Intsrnetions)
navigation, Moore, the United States &ezwa%¢ anid in the
Sesebed ﬂmzﬁw : |
they onuntries, the United States imd

it élw thet Lts vital mmmw tagﬁirod
tmt ﬁmamt on & 1Genile tefritoris) &

should be ooupled with sgreement on fm wmit
through stralts used for internbtional nnvigstiong
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that position contimued to represent one of the

basic elements of 1%8 netlonal policys; which it

would not sscrifice, &0

The right of inhocent: pmssage which 1s provided under
the present customary and conventional international law im
straits which form the Yerritorial ses of the littorsl State,
is regerded by these Powers as luadequate, They regsrd the
regime of innocent pnssage as unsatisfactory becsuss (1) the
rules relating to innocent pessege of werships sve not beyond
doubt even under the 198 Convention on Territorisl Ses -and
Contiguous Zonesy (11) under article 14 paragraph € of the
Gonvention, submarings are required to navigete on the surface
and to show their flagsy (111) the cosstal Gtate is fres in the
first instance to ¢atogorise any passsge as non-innocent, e.g.
the passage of nuclesrspowered vjﬁsfsi_eigﬁ or oll tankers, end
(1v) there is no right of innocent mzige for airoraft through
the airspace abuve the territorial ses. Moreover, the mobility
of the naval forcas of the big Powers, which they believe is
essential for their global diplomacy, is greatly restricted if
only the right of innocent passage existis in the straits
connecting one ses with snothes, | |

~ Another renson put forward to support their demand for

froo passage in the straits 1s that freedom of navigation on
the high sess would bscoms msaningloss unless thers is froedon
of transit through straits, As Stevenson, the US Delegate ssid

UN Doc, A/AG4138/6C,I7/8RyE8, Pe 1504 |
Soe the statement of the delegate of Ghenn, in Astane
i3%h Sasaion held at Legos (1972), p» 28L,




during the deliberations of the SeneBed Committeey

The United States delegatlion bolleved that the
right to pass through straits should be regarded
in law as what 1t was in fects an Auheront and
inseparable adjunct of the froodom of nevigation
ond overflight on the high sens themoselves,

without such right of transit, those high ses
freedons would lose mich of their meaning if the
breadth of territorisl sea was to bo inoressed to
tuelve nlles, ' _

Moking an ocean poilcy statement on 23 May 1970,
President Hixon of the Unfted States enphesiszed the need for
e treaty establishing i2-mile limit for teggitorm ses and
frec transit through international streits, To give it s
concrete form, the United States introduced in sub-Coonittes II
of the UN Ses-bod Comnitlee a set of Draft articles on the
Bresdth of the Torritorial Sea, Streits and Fighoriles,

Explaining the objectives of the Dreft, the US observer
8% the Asian-Africen Legal Consultative Committee saids

-Some few States are sdvocating the establishmont

of now, hitharto unracognized controls over

froedom of movement through some of the most

significant arteries of international communie

oation, What the United States seeks is not the

ereation of any now rights or privileges, Wt

simply thoe malantenance of existing froedon of

navigation and of overflight, 44

Article I of the Draft recognizes the right of the
constal State to establish a breadth of ferritorisl ses ao
more than twelve miles, Article II etatesy

42, UR Doc, A/4C,138/50,I1/5R.8y Dy 4B,




(1) In straits naad for internstional navigutim
between one part of the high seas and snother
- part of the high seas or the territorial ses
of & foreign State, all ships and aircrafts in
transit shall eagay the same fracdom of navigae
tion and overflight, for the purpose of transit
through and over anch gtraits, as they have on
the high seas, Cosstsl States may mz nate
corridors suitable for tronsit by all ships and
eirorafts through snd over such straits, In the
cose of strailts vhers particular channels of
navigation are customerily emplnyaﬁ by ships in
transit, the corridors so fer as ships are
mncsrnad, shall include such ahumiac '>

{11) The Provisions of this Article shall not effect
SEEaaay ok spec ERELY oLt
particuler stralits, 46
Blaborating the Draft, the US delegats to the Ses-Ded
Committes declared that “the right of fres transit proposed by
the United States was a limited right i.e, & ship or alroraft
exercloing that right could only enter a strait, pess through
or over it on the most direst course and leave it at the other
end, In purticular, it was not entitled to angagsﬁin sctivities
prejudicial to the aacurlty of the coastal State",
In order to safoguard the interests of the littoral
81:&!:6, the Draft further provides that the coastal Btate has
the right but not the obligotion to designste corridors suitable
for trensit, The Stata could enforce complisnce with reasonsble
traffic safety rogulations, but could nwa‘z-' na%gstﬁy regulations
as o way of impairing the right of free transit,

«45, 134 nae; vw.ww.xwm
48, Delogate of the United States on m A/AB‘ 3.3 1
» Delomte of she v ’ o AAG,1368/50. 1/

47, UN Doc, &/ ﬁﬁim&/w@ IVSR;;B; De 4&!
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Ths draft hee been, among others, expressly supported
by the UK, Its delegate to tho SemsBed Comuittos, Simpson
- saidy |

sse 1f an extonslon of the territorial ses to
12 mile wes geparelly rocognisod snd egroed
and the number of straits which were entirely
territorinsl wes thereby incressed, the intorest
of the internctionsl community in unimpeded
navigation required the accepltance of the
prineiple of freedom of navigstion and overs
flight for the purpose of transit through and
over sirelits as establishod in article II of the
draft articles on the bresdth of territorial ses,

streits and fishoriee submitted by the US, 48
| Having the seme broad strateglc interest in the
fraodon of nsvigetion as the United States, the Soviet Union
has sdopted an slmost similar attitude towards the question of
fresdon of pessage through stiralts, Stressing the importance
of freedom of passege through internstional straits, Kolesnik,
the USSR delogate to the Sua.Bod Comaittes salds

The role played by ilnternational straits
sonneoting two parts of the high seas, thelir
social functions made it inevitable that the
rogime of thege sea~routes could not and should
not bo detorminad by one or two states to the
dotriment of others, It was common knowledge
that over the sonturiss, customary rules of
internationsl lew had ﬁam ‘established providing
for froadom of passage through international
straits without any discrimination as to fimg,
Those rules had later not only been reflected

in ths works of jurists and statesmen but hed
been incorporated in s series of international
instruments, 40 : ‘

Kolesnik went on to cite article 7 of the Francoe
- British Declaration of 8 April 1907 which stipulated thet
Ppasgege through the stralts of Gibreltar should be Ireet,

48, UN Do, A/AG.138/60,II/ER.7 - |
49, UN Doc, A/AC,138/5C.I1I/SR.60; pp. 28,
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He addeds |

Mthﬁugh those documents were part of history,
the fresdom of passage through the straits fixed
in them remained unimpaired, &

USSR submitted draft articles to the Ses-Bed Comuittss,
part I of wvhich stateds

In strsits used for internationsl navigation
betwaen one part of the high sess and anothey
gre of the high sess all ships and aircrafts in
ransit shall enjoy the sans freedonm of navigation
and overflight, for the purpose of transit through
and over such straits, &s they have in ths high
soes, Coastal States may deslgnate corridors
suitable for transit by all ships and alrcrafts
thr@u%h; and over such straits, In the case of
straits vhere particular channels of navigation
are customarily employed by ships in translit the
corridors, so far as ships are concernod, shall
include such channels,

It should be noted that, though Part I of the draft is
almost identically worded ss article II of the US draft, it
differs from the later ln that 1%t does not contain the "Aqabe
clause™, It 18 so becsuse the Government of the USSR belleves
thats o | |

The regime covering straits used Loy internss

tional navigetion should not be extended to

straits linking the high seas with the toryito.

rial sen of any State, NHevigation in straits

of that kind, such as the straits of Tiran snd

Pomba, should be governed by the rules for

innocent passage, 62

Another feature of the USSR draft is that it does no%
prescribe the same logel regime for sll the straits linking

52, Statement of Malik, the USSR dolegate to the Sea~Bed
Committes, UN Doc, A/AC,138/5C,I1/8R,.88, p. 126,
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two parts of the high seas. As Khlestov, the USSR delogate
salds

It wvent without saying that not all internae

tional straits should be meamsured with the same .

yardstick, There wore straits which had never

been used for international navigation and there

wab all the difference In tho world betwoen them

and major internationnl waterways which had boen

froely used fof international s 1xsp£ngg 853 ‘

| As to the legal regime to be applied to straits which

do not lic on major internntionsl routes, the USSR favours the
regime of innocent pascage which 1s provided under the existing
international law, But as regards streits used for international
shipping and of interest to sll countries, it wauts to establish
a regime of "“free passage", Bocause by thelr geographical
situstion, such straits lie off the cossts of s small number of
States, such as the United Kingdom, France, Spain, Morosco,
Italy, Greece, ‘ﬁa:aysia, Indonesis, Singapore, Ethiopla, Yemen,
Japan, Australis, and o fev a%nersf‘ Refussl to scoept free
passage would mesn, according to the Soviet Unlon establishing
the domination of only 12 to 15 States adjacent to straits over
the passage of vessols of some 130 States of the -wnr@&fﬁ

The soviet Union hes dofended itz draft articles on the
ples that closurs of important internstionel stralts w'an!d
compel the ships to ﬁaka & longer route which will add %o the
shipping charges and incrense the prices of commoditles, As
the USSR observer to the Aslaneafrican Legel Consultative

83, UN Doc, A/AC,138/8C.11/SR,6y pe 28,
54« UR Doc, AAG,138/6C, TI/8R,83y ppe 28430,
65, Ihid,
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Committen aa&ﬁt

Limitetion on the freedon of passage through
straits vhich conld result from the application
cf the regimo of the territorial ses to thom
would make the ship movement more 4ifficult
- harmful to international navigation and tra%e
and bring about higher transportation costs aﬂ
woll ag increased cnmmadi.ty prices,

And this will hama adverse effects on the wgmmy not
uniy of countrios hsviag aem-gamg vessels but also of those
which hed to use foreign ships to carry their cargoes,

?ba rlght ax‘ tm possage in 1uternauana1 atraitl demanded
by 'ﬁha two Buper-Povers md'mtmr maritime States 15 unacceptable
to the small cosstsl Statew., AS s vast majority of countrics
alresdy claims a tmmaﬂax ses of 12.miles, they are not
overvhslmed with the proposals put forward by USA and the USGR
accepting these claims, On the other hand, they regard the

demand of free passaga through stralts as an investon of their
torritoriel soveroignty, These States ars convinced that a3
thesy stralts form the territorisl ses of the littoral Statey
the regime applicadle to territorial seay L.e, that of inuoc@nt
passage should be applied to these waters, |

1T m.dlatrg of the concept of territorial ses is
the secumty ﬁf ?_:he lﬁttnmx Stata, The States opposing the
demsnd for free pacssgo are afraid that acceptance of free
trensit through straits #hieﬁ are covered by these territorial
sess would sdversoly affect their security, They are alarmed
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at the prospect of permitting foreign nuclosre~powered ships and
submarines next to thelr shores,; The more the big Powers insist
on freedom of nnvigation and free passege through internationsl
straits, the more the smaller Powers bscome smptiéal ol the
true intentions of those Powers snd Zealously guard thelr
sovereignty, For, s the delegste of Ghene explaineds

froe transit ... would apparently permit couplete
freedon of passage for warships; nuclesrearmed
submarines, on the surface or subverged, without

not ificatm and irrespoctive of nlss zom It wou

pormit freadon of civiliisn or military fllght

- through the s&p&r;wanﬁ airspece, Fioslly 1t would

deprive the cosstal State of the power to categorize

cortain passsges, such as thosa of nuclear-powsred

v&sae:m and mamoth oil tankers a8 noneinnocent. &7

Horaovar, the concept of free Padsage would spply not
- mzly to the territorisl sea lying beyond the old 3.nile 1imit
it to the whole of the strait, This would belie the big Power
cleinm that vhat thoy seek "is not the oreation of new rights or
privileges, Wt simply the maintensnce of oxisting froedom of
navigation aud cvernightw;m |

Christopher Pluto, aemgatﬁ of Brl Lanka at the Colonbo
aeasion of the Asie«african Legel aama?.tatmi camitm, mm;

It is submitted that sny attempt to x‘spwt

the ri b:k of lnnocent passage with the *free

transit' or the *high seas corridort conce gt.,g

is an att;emgt toc erode Ghe traditlional rig

0f constal States and to subordinats them $o
the inteérests of the big maritime Powers, &0

—— ———

§7. Znldes Pbe m‘aa,*
88, Ibid.s ppe @1"2? |

riaf Dosuments on Jan. oLl the Sea, Vol, 1I, prepared
)y tho Secretar ! neAfr ioan Legal Consultetive
commtee, Coloabo Sssaim, m to 27 Jenuary 1971,
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Stressing the risk to the cosstal States* security
involved in permitting free passage, the delegate of Spain
declared that the submerged transit of submarines, particularly
12 the submarines in question were nuclesr-powered or carrisd
nuclear veaponsy woild leoave gga congtal State powerless in
the face of possible maidentéfﬁ The delegate contended that
it was unfelr to Impm on States bordering straits risks which
vere related to politicel and strategle objeatives of big Powars
entailing & @erious threst to their national security, sll the
more so when such risks were in no way necessary fo¥ the sske of
the intemauml eomatty a8 a vhole ut served the znteru ts
of & small gmup ol amma He further sssorted that

‘v standard Jof free passag vould in no

way sdvance ﬁé;eatul conp mt%o'z ahd trade smong

paoples, but would, on the contrary promote the

dep omant of the mva;. forcos of tzha great

?mm* 81

Rejecting tlm US and ﬁsaa propossls; the delegate of
Egyp'b dee.u?ﬂdi

s 804 yot pthors vha axtond thelr naritine

rights of communication to interfors in the

domestic affairs of S8tates aituated thoussnds

of miles oway from thelr shores are champlonin

& cause of superficial frecdom,... Such a

freedom which allowed submerged marines, nuclesy

or othervise, to pass unsesn couid not ’ze called

anything other than licensing for the spread of
t@fﬂfa

GOQ W M§ MMQM/SQ;;II/SR;@’ P@u ' [
61, TN Doc, Mé"gm xmiwi Pe wﬁ

Lot v 1£.khe £95y Yols I, prepared

- by Aa : Af Logal cansuv.sats.va

commi.ttec Fmrteunth Bogs ion, New mlht, m January 1973
to 17 3anm¥ 1973, p« 548,
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The threat to the coastal security becomes even more
appsront when it is noted that the demand for free passage
includes the right of militery snd civil aircraft to overfly
the superjscent alrspace, AS Ruls Morsles; the delegate of
Spain to tho SeasBed Committes, observeds

The proposals in gquestion were still more serious

v&thp;gremuﬂe to the overfiylng of straiis by

military sireraft, The politlcel shd strategle

notive was even clesrer in that connexion, bocauss

the awehdment to the law which was clalmsd to be

urgent would only bemefit military sircraft, 63

Another reason why tho demand for free pessage is
resisted by the smaller Statas is the fesr of pollutlon, Some
States, 1like Malaysia and Indonesin, have declared the pessage
of super olil-tankers as nonwinnocent per gg. Thess Stales
would be powerless to stop the- passage of such ships through
the straits forming part of thoir territoris) ses if the USSR
or the US propossl is scospted, As Admirel Sudomo of Indonesis
ssld on 10 May 19723 | _

Rvery nation has the right to protect its '

tarritorial waters from use by other countries

which could ondanger the interast of 1ts people,

a8 by ¢susing water pollution and dameging offs

shore axploration and fishing industries, This

will surely happon 1f heavy ships above 200,000

tons pass through waterway which is shallow in

several perts, 64 ,

- The problem of pollution of the waters of the Malacos
strait, which is the route normelly taken by oilstankers carry
ing oil from the Middle East to Japan, 1s becoming more and
more acute, It is unlikely that beceuse of hagerds of pollution,

PRSI ———— v . S




07

the great maritime Powers will cease to Iuild large oil tankers,
In October 1972, J‘apm isunched gga world's biggast tanker of
477,000 DWl'y named

The USSR &rai‘f. ia uwmptahle for the additional reason
that it lays down two different regimes, one for straits which
are on important navigational routes, and another for those
which are not so inportant for internstionsl commorce, Criticize
ing the reference to the two categories of straits q!,.n the USSR
;aropoul; Cuenca, the delegste of Spein observeds

With regard to the doﬂuiﬁmn of ﬁhe ca

of straits that would remain open: to

navigaum the USSR representative’s stateﬁanﬁ
gave the m;sression that frecdom of navigation
inergnsed with the dlstence of %ha aﬁraﬂa fron
the coast of the USSR, &€

He zm&nted out that

According to s wau«-knm Swiat wvork on
International law, there wore four cstegory
of straits, firstly those which the USSR regarded
a3 'humia straits' to which freadom of navigee
tion dld not apply{weemzy straits providing
ges:ssge for son of the USSR to the

h soas, to which such freedom 1likowise did not
apply; thiraxy, straits which afforded USSR vessels
~access to the open sos Dy passage through the
territory of anothar State which were subjiect to
& ragma of gr eater freedom; snd fourthly, straits
remotas from the coast of tha USSR which mra subject

tn a8 ragme of absolute frecdom withoutl discriminse

It must be noted here that the USSR ﬂam a territorisl
sea of 1%-miles, It also requires prior notification and

R

o Wi

66, xnal H&ktmm., “83:;&!:’# Ace is chénetivlﬁyﬂ
¥y VO&; 795 no. 8, 26 ?ﬁ&ﬁﬁ!’? 1073, p;

68;& UR B&; MA@,%&/&Q;IV%%Q pﬂ* 53“&3
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suthorization for the passsge of foreign werships tirough its -
territorial waters, Thus, by patting forward the propossl of
freo passage in intornational straits, even if thoy are only
Z89»mile wide or less; it secoks (o deny these very rights %o the
1ittoral Statos of those strelts, . |

Therefore most of the developing States have put forwsrd
the demand that the regime of lnnecent passege which 'is applis
csble to the territorinl ses should as at present coatinue to
be applicable to the international straits, As the delegute
of China to the SeaeBed Committes, Shen WeieLlang affirmeds

son Straits lying within the territorisl waters

of a coastsl State, still come under the

asational sw&rutg&x@y of that State, even if

thoy were often used for internationsl = -

navigation, Permitting innosent msm Wi

not ot all the same thing es closing the

straits, 68 o
| Raferring to the fears of Super-Powers that the rogine
of innocent passage 1f spplied to international straits might
endanger internstional trade and commerce, Djslal, the
Indonesian dolegute to the GeewBod Comuittes selds

The principle of innocent passsge way quite

capable of ensuring the smooth operstion of

internationsl navigetion, There was no merit

to the ides of geparating the regime of passage

through the tarritorisl soa from that of passege

through atraits used for internationsl navigation;

for such stralts were part of the territorisl |

868y |

Emphagizing the same pointy Warlobe, the delegate of
Tenzsnis asgerteds |

68, UN Doc, A/AG,136/80,I1/SRs36y Py 2hs

69, UN Dots A/AC138/88,1%/SR.60, ps 180,



All wore aware thet straits wore vital for

*  internationsl navigation, and tho interesis of

- the international cmnity should be taken into
sccount, His delegation believed, howevary thed
it wvns the cosstal State which should deternine
the harmonization of its interests and the intorosts
of the internationsl community, Intermaticnal
navigation was as mggtms: to the ooastal State
% it was to othor States, and his delegation aid
not belleve thet sny cosstel State would disregard
ths interests of international community, W

In order to give a concrete form to their demsnds, the
States opposing free psssege submitted Draft Articles in Sube
Comeittee II of the UN SeawBed Committes on 27 March 19?3?
Introducing the Eight<Power Draft, Tolentino; the delegate of
Philippines stateds | o

R AN R g

bt sals Tt boe3te.og nforaseisony”

sommunity and the principle of the tarritorial

sovereignty of the coastal State, 72

| The nain feature of the Draft is that navigation

through the territorisl sea and through straits used for
international navigation are dealt with as one entity, since
the straits in question form part of the mxmm sen of the
coastal State, Article 8 of the Dreft authorizes She cosstal
8tate to designate sea lanos and traffic separstion schemes,
Articles 15, 17, and 21 empower the cosstel State to require
prior notification and suthorization for the passage of nucleare

70, UN Dooe A/AC,138/80.IL/SR,684 ps 183V,
7i. UN Doty A/AC,IBR/BC,I1L/L,18, subnitted by Cyprus, Greece,
* %dnne:h,- Malaysin, Moroccd, Philippines, Spatn sand

2. UM noc. k/muWMV sa,m, PPs 1202,



povared ships, vessels carrying nuclesr wespons; foraign ships
engaged it research and hydrographic survey; and forelgn ware
ships, Submerines sre obliged to travel on surface, The Drafg, ‘
thus, soeks to clarify the ambiguitles regarding the pssssge of
warships in the 1068 Geneva Convention on the Territorial Sea
and fontiguous Zones o o

Dafending thesc vrw.l.s!;ens,, the delegsate of Phuippine:
saids

Iniwgmi tttxmm aggsﬂdamtum%h to tham:?s&g“

principles o ocen sage, the sponsors

no dugr leg ﬁfmm'm ternational

nev i.gﬁts.on but they belleved that innocent

gung&s reguzam fully met the noed of

fernationnl m!&iﬁa conmnity, mﬁham&

the proposals inciuded two fundamentsl safepusrds

for pesceful navigation, the rule aceomm to .

which consgtal Sétates ware not to discriminste |

smong foreign ships, and the rule of nonesuspension

of imnocent passage throaga straits forming part

of the wvrztor&al. ses used for intertmtionsi

The %arking Papar sammteﬂ by chm M the Sub«Committee
- 1T of the Saayma Comnmittes on 16 July 1973 contained sinllisy

8

provisions ia regerd to the international umusg .;I% vas
tassd on the premise that "a strait lying within the territorisl
sesy whother or not it is frequently used for international
navigation forms sn lnseparable part of the torritorisl ses of
tho cosstol State™, Hence it provides for s regims of innocent
passage applicable to these straits, In keeping with the
Chinese position on the passage of mzthu through territorisl

73; UN m, MAG;WSGJM;%; ns Tle
74, UR Doty &/Aetm 11’/33;@.
78, UR Doc, AJAG 4 138/5C4 11/5.34,



sen, it empowers the cosstal State to require prior notiffcation
and suthorization for the passnge of such ships,

Soms athar prumaz.ﬁ which have been submltted to the
amwmd Committes overlsp the claims made by the m sides and
offer some sort of compromise between the positfons of the big
Powers ond tho small Powers, The set of Draft Articles prepared
w mﬁ“ and submitted on 13 July 19¥3 is one such proposal,
In Article 38y it provides that passage through the straits
¢an bo suspended by the coastal State in case of ressonable
fear of grave and lominent threat to 1its seourity, tut unless
spproved by Intornations) Ocean Space Institutions these shall
lapse aftor 30 days, As far as tha passage of forelign warships
is concerned, it states that the constal State can requive
throa days prier notificetion for such passage or for the
passage of submarines, The alreraft of sll States are glven
the right of overfiight over the superjacent sirspace, provided
thres days prior notification 1s given in case of mnzwy
afrcrafs,

Italy summted mwther m‘omui which am st
prov mmg to all ships and alrereft "the same fresdom of
navigation or overflight as exists on the high sess®, Howswer,
transit and overflight 18 to be governed "by the provisions
concerning innocent passage in straits whichs

76, UN Doc, A/AC,138/5C.II/L.28,
??p Un Dma . M RQJWS@I’EVLQQQQ



(1) are not more thon six miles widej
{41) 1%e botweon the cousts of the sume States

(111) are nesr other routes of communication between
" the parts of tha sea connected by the Straits®,

Introducing the draft articles, Stefono D'Andres, the
delegate of Itsly, explained the reasons for providing s rogime
of frae passage, He sald that trade conducted through sach
straits was incressing yesrly, perticularly with the developing
countries, So "it would be absurd 4f in the present state of
internationsl relations, these stralts were controlled by a
suall minority of sgaﬁea*za However, oxceptions were provided
because Italy delieved that "the right of transit should be
sxercised only wvhen 1t was & nacaséity and no other selution
was avalleble¥, |

The xmmn prapasax tsas besn oriticized, among othau,
by Indonesis snd Spsin. In aﬁﬁiﬂm to thelir opposition to
the provision of free passage, the axceptions to the general
rule have also been unfavourably commented upon, The figure
of six miles is regarded by Spsin as arbitrary, Commenting on
the other. sxceptions, Roch, the delegste of Spain tov the Sea=
Bed Committes salds

It was the old ides that some ttmlt.s vere of

socondary importance for intmatienaa. fav tg»

tion, His delsgstion, hmmvw could not

accept the view and agroed with the statement |

of tm Great Britlsh aariat 8ir Eric Backett,

that the thesis that ﬁm‘s are Mg!wuya and
highways" was unacceptable, 80

78, UN Dos. Mm.m&vse,zwa.as, Pe 2
80, UN Docu, Afﬂnmt Ivmaﬁ?i ‘
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ﬁoranvar, such & view has already been rn}e@ted by ,
the International Court of Justice 1!: thé

F131 subtmitted another propozai to the Suwmitm Iz
of the UN Sea«Bed Committes on b Ju;:.y 1973, 1Its chief merit
1ies in that while providing for a regime of innocent psssage
in straits, it has tried to mest some of the objections of the
big maritime Powers by eliminating the sudjective elemeny from
the concept of innosent passage, It attempts to kring in
objectivity in determining the innccence or othervise of a
particulsr passage by anmwtmg a&ﬁﬁti@t which §f hxdulgn&
in by any ship wonld meke the pnssaxe none mamntf

Another feature of this proposel is that it provides
for the submerged passage of o suw.ma 1¢ prior notification
is given to th;a coastal States This prw&-aim should go » long
way in &aﬂsrms the raquiremam of the big Powers that the '
submarine should not ba compelled to come on surface, while at
the same time nllaying the fears of the cosstal State regsrding
their secarity by laying down the requirement of prior notift.
catlon, Tenkers and ships carrying nuclear or other inherently
dangerms substances are also raquired to give prior notification
of thelr passage and te confine themselves to the see-lanes
designated by the coasstal State, Huclear-powered ships were
not included in this cstegory because, as Nenden, the delegate
of Fij1 explatned, “a wtiéumg form of pmauzaioﬁ' could not

amp tm am, me.mxsmmm.

82, ?w s 1list of smah mtivitias, sos footnote 34 of
: Chapter IV,



bs degmed to be dangerous m"?

All these proposals which were sumtce& to the UN
Sesebed Comnittee are being discussed st the Lew of the Ses
Conference, being held at Carcecas (Venszuela) since June 1974,
The concern of the smaller coastal States with their nationsl
sccurity is logitimste. They cannot be oxpsctod to acquiesce
in » situstion where foreign warships and subdmerines have &
right to navigate next ﬁz‘; thelr shores, If the relations
between the coastsl State and the flag State of the warship
ere tense and strained, the presence of such ships can lead %o
misunderstsnding and my-‘:ﬁsait fz_.t; & war triggered off by such
misunderstsnding, Irade and commerce of the internstionsl
comminity cen be safoguarded by the right of innccent passage,
However, the military and strategloe interests of the big Powars
cannot be sasily ig@rada as #aﬁ»raay is essontinl for the
naval deployment, the requiremsnt of submarines to havigete
on the surfece is not palatable to them, As each State's
attitude is determined by its national interests the big Powors
are sure to resist the resegnition of & 1Pemile territoriel |
sea unless it is accompanied by the scceptance of froo passage
through the internationsl straits,

Let us hope that there will not 1® an impasse at the
Confersuce and some compromise fomaia, aﬁ suggested by Fiji
in vhich objective standards ere lsid down for deciding the
innocence or otherwise of & passsge, is adopted, Nelther the
regime of free transit nor that of innocont passege as it is

83, UM .NN V&Gimquy SR .68
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socepted todsy can be accepted uﬁeﬂ safaegusrds sre provided
to protect the interests of the other partiles, Innocent
msngé would de acceptable only if the rights of the em‘zﬂ".‘
Stats sre severely limited snd the scope of arbitrary sotion
by it reduced so that international trade end commerce are not
adversely affected, . |
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Chapter VI

CONCLUSION

Constituting more ﬁhanf 70 per cent of the glodel surface;
oceans provide vital link between the continents of dry land
which ere otherwise separated from each other by miles of ses
wsters, It is hardly possible to overemphssize the Importstse
of ses for s variety of usess o8 intornstional highways, for
transport and communications, commerce, and natlonal ,détauce.f
In spite of the sdvent of alr transport the sea continues to
be the principal mesns of interw-continental contact, It is
obvious that such & multispurpose use of the ocean could be
achieved only through the doctrine of the froeedom of the high
seas, particularly the freodom of navigation, _

It was only in the eighteenth and nineteenth centuries
that the concept of freoedom of navigation ceme to bo accepted
a8 s fundamental principle of internstionsl law. During the
Greek snd Roman eras, the tera “freedom of navigation® merely
mesnt frogdom from the mensce of pirates, Any State which
ves able to suppx?asn then wielded suthority over that portion
of the ses, By the fiftesnth century, a large number of seas
vere appropriated by different sovereigns, so much so that the
Atlantic and the Indlan Ocesns wers formlly divided botwsen
Portugal and émm by means of the anthority derived from
Papsl Bulls, _ ,

The crusade agalnst such domination of the oceens by
individual sovereigns was initisted by Higo Grotius, & Dutoh
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Jurist, He propounded tho doctrine of the freedom of the scss
basing his argument on the fact that (1) the ses by its naturs
could not be occupiad, ond that (11) it was inexhsustidle, He
gsaid that the Ses was common to all end its use should be opan
to overybody, John Selden of Sritein vehesmently eriticised
this viewspoint in his book Mars Clougug snd put forsh a
forceful defence of the dootrine of the closed ases, This
view was, however, égaa.txast the temper of the times, The
growing heed for internationsl contect necessitated e liberal
use of the ses by different Gtetes, Consequently the stand
taken by Grotins was uitimately vindicated by historyy
Seventacnth and eighteonth centuries witnessed not only
industrial revolution in the Buropssn countries tut also o
messive expansion in intere.state commerce, AS otenns provided
the main trade routes for internstionsl trads snd commerce
acceptance of the doctrine of freedom of navigation bacame
the need of the time, |
After the battle of Trafalgar in 1805 Grest Britain,
then the nost dominant naval Power, beceme a staunch champion
of the freedom of the seas, By the begirning of ths nineteenth
century freedom of the high sess was establishsd as one of the
fundamental principles of interaationsl law,
‘Godification of the doctrins of the freedom of the
soas was accomplished only in the 1988 Geneva Conventions on
the High Seas snd on Territorisl Soas and Contignous Zones,
Article 2 of the Geneve Convention on the High Seas enshrines
the principle of the freedom of the high seas, Articles 14e22
of the Convention on the Territosrial Sea and Contiguous Zones
N



provide for the right ai‘ innocent pausege tbr&gh the
territarhl sos of another State,

~ Freodon of navigation means that the shi;w of sll States
have o right to pass unhindered on the high sens, The unders
lying principle is the prohibition of interference by the ships
of one flag State with those of snother, It also implies that
only the State whose flag the ship ls flying is competent %o
exercise jurisdlotion on events occurring on board- the ship,

With the advence in science and technology lesding w
, the intensification and multiplicetion of the uses of the sesy
some limitetions have boen placed on freedom of pavigntion on
the seas, Some of these limitations ere rmoneﬁb}_.a and can be
Justified in terms of the larger interests of international
community, whereas some :oﬁhars which serve the narrov interests
of only one particular State or o small group of Stetes cannot
be so Justified,

Xnterfézeneﬁ with the muadam of mvzgauvn on account
of t:ht explnitaﬁim of the resourdes of the continental sholf
is en f1lustration of & reascnable limitation, The ocean is
ot ohly a means of commnjoation tut 18 now & rich scurce of
food and mineral wealth also, Whon those two uges of the ocean
bocoms fncompetibley the latter enjoys o degree of preference,
Thus exploitation of oil resources in the continental shoif
requires huge platforms constructed near the mein navigstionsl
routes, Although these pletforms do interfore with the passsge
of the slilps to soma extent they can be ssid to De covered by
the reasonable restrictions on the freedom of navigation

-



 permitted by law. | |

Another limitation on the freedom of navigstion which
can be justified in terus of the larger intarests of internse
tionsl community arises from the concept of pollution frue
zoness Pollution may be calissd by the spilling of persistent
olls from b:.g ships and oil-tankers, Unfortunatsly, Internss
tional conventions regulating oll pollution sre insdequate in
 as mush es they do not vest any power of regulation and control
in ‘kh‘# cosstel State nesr whose shoves such pollution takes
place, This hse led some Statos like Causds to declers s part
of the high sess near their coasts a8 pollutionefras zones
whers the big oil tankers nre not sllowsd to mavigate,

However, there are some States vhich have sought to
cl@e large a’:rﬁas of th& high soas and ‘tﬁfxa;‘ﬁb_y interfere with
the fresdom of nevigation for the purpose of conducting atonmic
and nuclesr tests, This, it is submitted, 1s an unreasonable
restriction Maﬁaa' tosting of octomic and nuclesr dovices cane
not be seid to promote the general interesis of the ini:amitmi
community. On the contrary, it cnly secures limited purpose
of enhancing the military potestisl of s particulsr State,
" Aleng with the doctrine of fresdom of navigation, the
concept of territorial ses slse cams to be recognised in |
internationsl law, For security reasons coastal States coudd
not permit ships of other States to come very nosr thoir' shores,
An sres of the ses adjscent to the cosst was, therefors,
recognized to be under the sovereign jurisdiction of the
11ttoral State though the vessels of other States wers slso
given the right of innocent pessage through it, This wes




done to achieva » hermonlious compromise botwoen the neods
or international navigation and socurity of the coestal State,
One of the ticklish problems of internstional lav has |
besn the definition of the term "innocent passsge®, The
nternational Law Commission debeted the issue st length, In
the Geneva Convention on Territorisl Ses and Contiguous Zones,
innocent pagssage 1s defined es a passage which is not
prejudicisl to the peace, good order and security of the
cosstsl State", However, this definition has certain inhersnt
ambiguitios, what kind of passege is prejudicisl to the pesoce,
good order and security of the cosstsl State is detormined
through s subjective decision of the litioral State, In order
to lay down objective oriteria for this purpose, Fiji hes
submitted a proposal bafore the UN Seasbed Committee in which -
it has enumerated specific scts which, if indulged in, would
mske & passmge nonsinnocent, This propossl is likely to be
discussed in the Conference on the Lav of the Ses being held
in Caracas in 1974y |
 Another controversial guestion is whether warships have
the right of inhnocent passege, In the meme of & judleial
pronmneem&nt ot the subject » the Internstienal Court dwm&
Coufu Chennel case thet warchips had s right of passsge
%txrwgh atra!.ts Bt was silent about the right of passage for
| men of war through the territorial sea if it wes not & strait «
this could only be decided in an internstionsl amvantioa,
The 19628 convention on the Territorisl Ses and coatigum
 Zones does not contain any special provisions relating to
warships, tat only gensral rules applicable to sll ships,




Appsrently the text of the Convention would warrent the
conelusion that warships heve the same rights in thie respect
as othor ships, But the proceedings of tho conforence lesve
no room for doubt that this was not the intention of the
majority of delegations, _

AS the besic ides behimd the scceptance of the doctrine
~of freadon of navigation and the right of innocent passage |
through territarial ses is the promotion of inter<State trade
and commercey the right of warships to Innocent pesssge cannot
bo seid to be inplicit. On the wontrary Lif such passuge is
not subjected to the requirement of prior notification and
authorlzation, the pressnce of wnrships of other States in the
torritorisl sen can defeat the basic purpese of the recognition
of territorial waters and endanger the security of the coastal
8tates, The requirement that submarines should nevigate on
surface while passing through the territorisl 'aaa» was
incorporated in the comnvention in view of such considerations,

"~ The right of innocent passage acquires added importsnce
when appllied to passage through stralts, In recent times,
thers has been a trond towerds extension of the troadth of
the territorial ses, AY present 12 miles' width is deing
claimed by & majority of the Stetes, This has resulted in
m:ra.i,%s; which earlier had o corridor of high sess in thelr
midst bdecoming pert of the territorisl ses of the constal
- States, As passage through straits is essentis) for
international communication and mobility, there has been &
demsnd by the major maritime Stetes, including the Snpere
ijwer.a that frog peggasg rather than jnngcent passsge should




bs permitted through internntional stralits, The Gensva
Convention clearly lays down that the right of innocent
passage through straits used for internationsl navigation
canpot be suspended, This, however; doss not satisfy the
Supar-Powers bacauso 1t is the coastal State which has the
right to decide, at lenst in the first instance, the innccence
‘of otherwise of a perticuler pnssage, The passege of mezmoth
oilstankers has boon declared non-innocent per g4s by soms
constal States resulting in inconvenionce to big Pwu\/whe
rséntreme:m that submarines saanm nsvigate on the surface
while in fnnocent psssege is also not palstble to the BupoTe
Pouwers as gecracy is essential to thﬂr naval ﬂuplamsm
The pessege of muclearﬁpowreﬁ ships is snother thorny 1asna.
The overfiight by alrersft 4s also not included in the right
of innocent pagssge, For all these reanscns, the USA and the
USSR, among othors, have been insisting on s right of free
passage through international straits,

. The smallor coastal States are resisting tho demand
for fres passage for reasons of thelr own national security
and sovereignty, The proposals put forward in the SoaeBed
‘Committee by these Powers sesk to abridge the already existing
rights in so far as they demand the same regime for etraits
a5 exists for the territorisl ses,

Let us hope these conflifcts would be resolved and
soms oompromise formuls would emerge st the Lav of the Ses
Conference being held in Cerscas in 1974, The right of fres
passege a8 demanded by the Super-Powers cannot de accepted
unless weys and mesns are found to allsy the fesrs of the
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eoum States, At the seme, stralts being tho arteries of
internetionsl navigation, passmge throngh them t:amna? be left
entirely at the merey of the coastsl Statas withont mp;}szant&-
ing the very basis of the freedom of navigation end losing ald
the sdvantuges fiowing from it,
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