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CHAPTER I
THE PROBLEM

The present study lles on the meeting.point
between soclology of soclal change and soclology of law
approaches in as much a8 1t examines the contribution made
by a legal institution.-the Supreme Court of Indla, towards
the process of soclal change ln contemporary Indian
socliety,

Soclology of Soelzl Change Approach

We take the followlng definition of social change
as operative and tenable in the case of our study:

social change 1s the signifigant alteration

of soclal structures (that is, of patterns of

soeclal asetion and interactions, including

consequences and manifestatlions of such

structures embodled in norms (rules of conduct),

values, and cultural produets and symbols, 1

India entered upon a similar process of soclal
change as reflected in the above definition, consequent
upon attaining freedom end autonomy in 1947, It 8farted
al. tering varlety of its soclal, politlcal and econonie

structures with a view to bring them proxilmate to the felt

1 Wilbert E, foor?, "Sgcial ghangeﬂz Interngtio%g;
Ency¢lopaedia of So Sclenges (USA), Vo 4
1568, Ph. Boo-75 ot P 5ees o



needs of the peo§1e. As 1s well known the very definition
and formulatlon of our constitution reflects these concerns,
Two velues came out_prominently in this corpus of our
self.defined political culture, These were equallty before
lag andqegalitarianism, ‘ The former meant removal of
various status disparities between various sections of the
people whereass the latter implled protection and promotion
of economic interests of the economically underprivileged
segment of our soclety,

it is tknfview of the shove politieal.cultural
values that the relevance of Statets concern for giving at-
least minimum wages to the work force can be appreclated,
~ In other words, State's enactment on minlmum wages can be
seen aS an operational manifegstation of the sald values,
We shall view in this study the nature of judliclaries
contridbution in achleving the process of soelal change
chalked out by Minimum Wages Act, In this conneetlon it
will be pertinent to consider whether judiclary in its
adjudications on the 1ssues and cases relating % minimum
wages, remained confined to its traditionally defined and
allocated function of acting as the bulwark of individuaslts
interests against encroachment from the state; or it came
to percelve its role in much broader and creative temms so
a8 to make effective contribution in the direction of
desired soclal change, Indlrectly though, the study should
also arfbrd an operational varification of the classicsl



theory on distributlion of powers between three organs of
the satate, i,e, the legislature, executive and judiclary,
We shall a'also try to see g8 to what 18 the state of value
convergence or dlvergence between the two subusystemé, vig,
the legisleture and the judielary on the issue of wages,
In conerete, we shall consider whether the values reflected
by legislature during the course of its enactment on the
issue of wages are upheld or not by Supreme Court during
the course of its judgements on the wage cases,

Through the comprehensive range of evidence gleaned
from a variety of cases on wages for industrlel workers, we

shall try to supply answers to some of these questions,

Spclology of Law Approach

We shall now consider the nature and approach of
our study from the standpoint of soelology of lew which
alme at the extenslon of knowledge regarding the foundations
of legal order, the patterns of legal change, and the
contribution of law to the fulfilment of soclal needs ang
aspirgtions, Under this, one comes across a varlety of
approaches, of which the four given below ere leadlng ones,

(1) Bistoricisa

This approach emphasized that patterns of legal
evolution are an unplanned outcome of the various soclo-
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historical forces, TFurther, there 1s something unilipear or
non repetitive about the course of these evolutlons, so that
the legal lnstitutions so evolved at the end of a particular
histor;cal,perioﬁ may not occur agalin,

(31) Ipstrumentalism

This approach called for the sssessment of law
accoxrding to tdefined' soclal purpose, It focussed attention -
on the atﬁdy of issues like what the law is and dbes in-
fact ard viewed law a8 a tool vhich helped define soclal
espirations, It means that the sald approach saw the
legel system a8 a potentlally dynamic system which could
ald the process of planned and pre.defined soclal change,

(111) Antiformalism

‘This trend of thought in sociologlcal jurisa.
prudence vitalized it by attacking upon the unrealistic
and abstract nature of legal rules and coneepts, It
focusaed attention upon the considersble gap between a
. system of general rules and its implementstion and the role
played by human agencles having their own interests and
‘problems in the whole process of law-making and law-
enforcing. The outcome of antiformalistic approach was a
elear-cut derogation of the importence and effectiveness
of legal norms,



(iv) Ploralism

This approach viewed the law a8 located in soclety
i.,e, beyond the officlal agencies of the govermment, It
found the law a8 endemle in custom and acelal organization
denying any significant lew-meking funetion to the legls.
lature, Plursiistic approsch suggested that it is in the
actual regularitlies of group life that we can loeate the
t1iving' law of soclety, This approach like the anti.
fcrmalistie one, slso downgraded formal legél System as a
significant soclal reallty, |

The present study corresponds, in approach and
methodology to the second of the four approaches outlined
above, In that we shall conslder here the kind of role
which the operative extenslon of judiclery i,e, the Supreme
Court pleys in a certsln specified sphere which means here,
‘the issue of weges for the industrial worker, We shall
thus ¢onsider the'instrumentality of legal institution ii
facilitaoting the process of soelal change, that 1s, in the
formulation of certain new laws in response to some of the
besle ideologicsl conponents of our constitutional structure,

Sources of Dats and Method of Study

Based upon a broad content.analyais of the
secondary data,(our work throwsvlight on the condltions
and processes that support or undermine the process of
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soclal change a:nd the attaloment of legal ideals as
enshrined in the Constitutlon of Inﬁia. This dats shall
throw light on the i'ole and relevance of the institution
of Supreme Court in solving the contemporary soclal problems
ard in alding the process of socizl change, |
The relevant data and materisl which throws light
on these aspects used by us is of the following variety,
(&) Reports of varlous expert commlttees on the
issue of wage, These reports, drawing inspiration from the
global trend of discarding the policy of Jaissez faire,
provide us with the ideologlcal base for State intervention
in the spt;ere of employer-employee relstionship, In other
words we may Say that they create for us a scelal milieuw in
- which the State interventlon in the sphere of employere
employee relationship is thought to be desirable, It is in
this milieu that our institution of judieiary functions,
| . {b) The normative input by the leglslature on
the basis of*mi.nimum wages 1,e, the Minlmum Wages Aect,
1948, Along with this we shall an?lyse the debate in the
legislature, that preceded the enactment of this law,
Such an analysis would provide us to comparatively evaluate
the attitude of the legislature and the judliciary on the
issue and help us identify as to which institution of the
Stagte system is better equipped to inltiate the process
of change, |
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(¢) The cases arising im the context of a parti-
cular dispute situetion in the industry on the issue of
wages; These could be further classified into two
categories;

(1) those which challanged the very constitutionality
of the minimﬁm‘ﬂage legislation, These will throw light on
whether or not the court accorded legitimacy to the concept
of State iluntervention in the sphere of employer-employee
relations;

(i1) those in whlch gulding norms were lald down
for the functioning of the courts and various wage fixing
authorities in the context of fixing wages over snd sbove
the minimum, These will throw light on the creative or
non-creative role of the court and suggest vhether the
court is a mere dispute éettling agency or a policy-forming
agency, |

Ve have 1n all anslysed over 60 ¢ases 1n which
the focus was on the issue of industrial wage, These cases
spread-out over a span of 25 odé years (1950«75) have been
pickeh up from asmongst & very large number of cases on the
basis of their importance in contributing to the evolution
of & wage policy through the efforts and mechanisms of Supreme
Court, Thelr content analysis provides us with an insight
into the question of the role of supreme Court in the process
of plesmned and directed social change, We belleve law cases
as probably the best tool to capture or grasp the contribution



8

of Supreme Court to & particular issue,

The analysis of the above data would help us
locate the position of judiciary in the oversll soclal
structure in functional terms, That 1s, it would ald us to
find whether the legal system of which judlclary is an
important constituent, ls antonomous, partially independent,
subordinate or undifferentiated 1,e, having no differentlated
structural home in our sociel structure, Its location in
our soclal structure would help us judge 1ts relative
importaence in solving our contemporary problems and in
contributing to the process of soelal change,

The material in our study hes been organlzed
as follows:

We start our dissertation with a discussion of
the nature of our problem and also the techniques adopted
in executing the study, Further, we try to spell out in
broad theoretiesl terms the nature of our problem and
locate it on the interjection between socinOgy of law and
soclology of soclal changs,

In the segond chapter we go into a detalled
discuseion of various theoretical trends on the nature
and character of judielal functioning, We classify these
as those denying discretion and autonomy to the courts and
those which affirm the existence of such autonomy. SubSea
quent to this, in chapter three we dlscuss the evolution
of the concept of minimum wage both at the global plane a8
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as vell as at the level Qf‘Indian soclety, We consider this
in the context of the polley of lalssez faire versus

velfare state, This chapter comprises the-historical
dimension of the problem under study, We have also attempted
in this chepter a Soclologlcal explanation of the nature

and character of the feSponse of the leglslature to the
issue of wages for the industrial ﬁo&ker. 7

In chepter four we havs considéred and anslysed
the crucial dimension of our study i,e, the perception
vhich Supreme COurt has of stétest intervention on the issue
of minimum wages and alSo its response to the constitu-
tionality of minlmum wage enactment, All thls has been
attempted on the strength of actual ceses relating to the
issue of industrial wage, uhich came ﬁp before the Supreme
Court, '

Finally, in chapter five, we examine the role
played by Supreme Court in setting norms for adjudlcation
6n wages, both for itself as well as for the lower courts
and tribunals ete, We haxe;emphasized strongly that such
a role on the part of the Supreme Court is outside the
purview of formal sStructuredf laws on minimum wages as
passed by'the legislature, In other wbrds, we maintain
in this chapter, that Supreme Court engsges itself in
highly creative functlon of extending the limits of
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formal law along socially desirable dimensions,

We end our presentation with conclusions and
interpretations,



. CHAPTER II
THEORLES OF JUDICIAL FUNCTIONING

A8 a sub.system of society, the legal system per-
forms a myriad of manifest and latent functlons which have
& pervasive influence on the life of the community, Coded
levw.-one of the constituents of the contemporary legal
systems, is a technique_of social ordering, derlving its
eszentlal characteristics from State's absolute monopoly over
the use'of physicel force, More often than not, the said
monopoly continues to lodge with the state only as a
potentiality unless an oecasion arises caliing for the
invoecation of law to meet the "situatiomm, otherwige it, at
the best, remains something which 1s of "educative! value
for the people, '

To translate, interpret, and apply (in the proeess
of dispute settlement) the norms created by the legislative
wing of the State and Ynorms! accepted by the people (custons,
ussges, religlous practices etc,), every ongoing society
has a varlety of legal and mn-légal. institutional settings
such a8 the courts, administrative agencles, arbitration
tribunals, family, religlous and soclial bodies etc, The
legal institutions of dispute.settlement are distinguishable
from the mon.legal ones in that they draw thelr strength
from the use and potential use of coercion or the applieation

v 1l -
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of physicel force, From thils element, besides others,l

they dréw thelr strength end social acceptance, The element of
coercion comes from the fact of their being an essential part
of the politically organized state structure, This 1pso

| facto supplies the theorist with a "sovereign® of

Austinian type and the "enfqre)‘ementﬂ preﬁicte& by Holmes

and others,®

1 Murphy in a briliisnt anslysls based on the Weberlan
model argues that llke any other sgency of the govern.
ment the court Graws 1its legitimaecy from all the three

types of authorities, 1,e, legal, traditional and

charismatie, His thesis is that by virtue of their
being established by the order of the constitutio
the courts rule on the fundamental legal charter of
the nation, In addition, the justices have historleal
clalms, not only as lnheritors of the traditlonal
authority of common lsw courts but also aS successors
to the prescriptive rights bullt up through judicial
practices over long period, The #ceult of robet, the
concept of the judge &s a high priest of j,uatﬁe
(emphasis mine) with speclal talents for elucldation
of tthe law*, that sacred and mysterious text which
1= :!.nsemtabie even to the educated layman, forms a

- sort of institutional cherilsma which 1s bestowed on
judges, The three components which glve legitimacy %o
the system of court keep on blending ir different
proportions depending upon the pulls and pressures
of the socletal enviromment, vuhich of these has a
larger share would depend in turn on the role
expectations by the people of the judges, See
Walter F, Murphy, Elements of i te

{Chiecago University ress, s PPe 12-13,

2 Paul Bohaman, "Law and Legal Institutionsn, Interw

nationsl Encyclopaedis of Socisl Sclences, wol, 9,
1968, Dp. 7377y GC Ds 74
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On the Nature of Functionsl é;%ocation Betuwsen
Juﬁiclarg and_Other Organs © e _State

3
=

The legal institutlons settle the disputes through
vhat 1s known g8 the judielal process, Judiclal process 1s

- & set of interrslated procedures and roles for deciding

disputes by an authoritative person or persons whose decisions
are regularly obeyed.a The interference to resolve a dispute
situatlon 1s done in a 'Mregularizedt way 1,e, disputes are
declded according to the already existing set of procedures
{called "agdjectival lawt by Austin) and in conformity with
the preseribed rules (called "subsStantive law®). The inter.
ference, 1t may be noted at the outset, is confined only to
those disputes which fall within the already prescribed
eategories of M“siubstantive law! or which ean by logleal
extension be brought within the broad limits of the
tegrundnorm®, As an incldent, or consequence of their
dispute-decliding function, the judicial officers (judges)

also make suthoritative statements preseribing how the rules
have to be applied, These statements have a generallged
imp;nt on the behaviour of many others who "“regulate* thelr
conduct a8 per the dlectates of the judiclary, WUWe can thus
 infer that judicial process 1s not only a means of resolving
dlsputes between identifisble and specified individuals or

3 J.4, Peltasson, "Judleial Processt In?erngflogg;
Encyelo 12 of Soeci ScienceS,’vo 8, 1968,
Ppe 283-91 at p, 283,
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collectivities, but it is also a setter of precedents which
gulde settlément of subsequent disputes of the same nature,
ALl this may even have an important bearing on the '_fomula-
tion of public policies,

Even though dispute settlement machinery of one
form or the other has always been present from time
immﬁmorial, the systematic study of juﬂicial process and
Judiclal behaviour acquired importance in the wake of the
clagssic doctrine of separation of powers propounded by
Montesquien which divided the world of politieal activity
into the three familiar divisions (legislatlive, executive,
Judiclary) based on what was thought to be the behaviour of
political actors and on what was thought to be the require-
ments for the maintemance of !'liberty!,

The notlon as to what funetion is expected of
these instltutional structures, i,e, leglslature, executive
and judiclary hes been undergoing a change with the advance
of the soclety., In the initial stages, Judicelary was
exclusively attributed the function of spplylng the law that
the constitution meker and legislators hed created, The
political analyst of modern era, however, sbandoned the
idea of exclusiveness of functions performed by these
institutional structures 1n favour of continuum, They
granted'fhat these functional categorles were only analytlcal
and that dquring the course of actusl aiministration in any
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soclety, the aforesald structures were interdepemdent and
performed g host of functions ;jov.’t.m::l.y.'a

Various streams of jurlsprudential and soclal
se¢lenees theories, 1In the éontext of the judlelary and
1ts working can be categorized in two sets, The first,
projecting that the State and its various constituents
function within a value-neutrsl framework ss well as afford
the same to the parties in dispute, The second, stressing.
that the value-neutral of State and its varlous constituents
is only a.myth.5 In fzet, both these sre strongly influenced
by varlous value.predilictions emanating from the nature
of soclal reality, Below, we shall briefly review both
these set of ideas,

(a) Theories Denying Value-Cholee to the Courts in
helr runetlon of Dispute Settiementa

(1) Some Historic joncomd tants _of these Theories

Before we go on to the theorles, let us take note
of the most predominant currents against which the theories
in question wore formulated,

The philosophical writings to bs briefly discussed
under this section wvhich pleturize the "ivory tower® concept

4 Ibid,, p. 283,

§ Willalm J, Chamblliss and Robert B, Seidman, Law, Orde
284 Pover (USA, 1971). " see chapter I1I for Lo RIS e
ysis of the nature and character of the state system,
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of judicial decisions histordeally coincided with the advent
of modern democratic socleties, Prior to this the courts
frequently, frankly and plainly msde laws when cases arose,
They did 1t under the guise of announcing rules of natural
justice (Grand Style theory), They declded on broad and
vague grounds of natural justice (morals, ethics and
religion) and on the basis of what was *just' and 'fairt from
& laymen's point of view, , o

tUlth the three.fold clagsification of the consti-
tuenta of the State system, the legislature was bestowed with

\

the function of creating norms, In the weke of this
development, the jurisprudential and soclal science theories
denled that courts crested norms, 'It often happened that
the leglslator did not foresee all the possible situations
which could arise, If a situation did not fall strictly
within the rules avallable the courts declded the cases
deriving the rationale from what thej called as "filling
the gapst 1p the substantive law, This in turn peant a
denial that courts ever mede a value.choice while writing
thelr opinlons, They were to justify thelr decisions not
by invoking the "desirable® from the point of view of the
values--both soclal and persomal, but by fitting them into
the institutionalized form of pre-existing norms, developed
in the course of the imperceptible, glaclal movement of
socleties and expressed by the specialized ggency of the
statey i.e, the legislature., The shift from the #grands
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- 8tyle to the tformalt style in opinion writing according to
Chambliss and Seidmane is vg shift :!.nv Weberian terms from
substantively. rational law-making to logleally, formally
rational law making®,

(11) The Netursl and Historicsl Low School

The natural law school also arrived at the sgme
conclusions though in a; different manner, Its theories
were based on the sosumption that law ordained from a
divine power which prescribed a set of authoritative values
to determine what the law toughtt to be, There is thus |
according to the natural law frameworkym question of making
any value cholece by the dlspute settling agencies outside
the presecribed set of values,

The historical school of jurisprudence, even
though standing in stark o.pposition to the natural law
8chool, advanced the same srgument, It argued that judge
vas to mechanieally enforce the customs (reimstitutionalized

6 Ibiﬁ., Do 129, See also Rosco Pound, The Science of
{New York Bar Association Eepor%s Eﬁew
' 53_ 205-6, Pound called the tformalt
atyle of juSt ce a3 "8lot" machine justice, According
to this theory it is assumed that provisions have been
made in advance for legal principles, so that it 1s
merely necessary to put the facts in%o the machine and
drav therefrom an appropriate decision. #This theory
is slso known e8 the 'mechanicall, ghomgraphic'
t conceptualt, or torthodox’ theory of judieiszl
procesg,® See Peltsson, n, 3, p, 283,
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a8 law) which arose from the common conselousness and common
set of value-orientations of the comsunity, Savegny and
Panl Bohannai? presuﬁed that for each 2oclety there is one,
aﬁd only one legal culture which is subseribed (knowlngly
or without knowing, agreeing with it or without agreeing)
by the people, The implication of this view is that the
judgements and décisions given by court ere not a reflection
of the personal values of the judges, Rather, they are
only "an expresslon of the common vai.ues of all of usﬂ,s
Both these views shared the common flaw of not axtaching
any significance to value-antagonism between different
interest groups, It waes on account of this lack of realism
that both these views died out eventually,

One of the contemporary theoreticlans, Lon
Fuller vho mede an effort to revive the above discussed
views diverted a bit from the ideas contalned in these
theories, He viewed law a8 the purposive enterprise
of subjecting human conduet to the governance of rules and
identified elght ways in which purported system of law may
fall to achieve legality endangering its legltimascy, One
of such ways he 8ald was "a fallure of congruence between
the rules as announced and their actual administrationﬂ,g

7 Paml Bohamn UThe Differing Realms of Law', American

8 Chamblisg and Seldman, n, 5, p. 43.

9 Ion Fuller, Ihe Morality of Law (Yale University Press,
1964), p't 390
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and that “the inner morality of law 18 neutral towards
substantive claimsﬂ‘lo He 1nvbked, like the natural lawyer,
an enthoritative standard to determine whether or not hat
purports "to be the lawt is in fact the law', In his
scheme, the entlre system of law was based on the assumption
that the central demana‘is for ceitainity and predicta-
bility, thus msking them the highest values to be obtalned

, from'fheflegal systen, His schene, therefora, was basically
one which along with suggesting predictabllity and
certailnity as the highest values, asserted that the legal
asystem was a value-neutral framework viz.a.viz the

substantive clalms of competing indlviduals,

(111) Other Theories

Grotlus viewed thet natursl law emanated from the
nature of man and his instinetual need to live in a soclety
and not from the judge‘ll Hobbs postulated the soverelgn
a8 the only source of 1am;;2 Bentham, the great champlon
of freedom of action, advocated conscleus law.making by
the State and emphasized the necessity of legal change
through legislative effort rather than through interstitial

3
and frequently unco-ordinated judielal law making.l

10 Ibid., p. 153,
11 Chgmbliss and Seldman, n, 5, p. 46,
12 1Ibid,, p. 47,
13 Ibid,, p. 48,
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According to John Austin, the role of lawyer (and by 1ogica1
extension of this, that of the judge) was to determlne what
rules have in faet been lald down by the politlcal superlor
and not to Speeuléte on what the law ‘ought tq bet, Hens
Kelson end Hart, the modern positivists concelved law &s
having the quallty of "lawt, not because 1t fits some
abstract standard relating to values.but because of its
formal utterance by the legislative organ of the Statet.l4
These¢ streams of thought mede the judleial process of
decision-making as a highly conceptual process of determining
the exegesis and hermonigation of the texts of the precedent
ceses and statutes, This resulted in an explicit denigl of
polioy making function on the part of the courts,

Drawing upon the central ldeas of various repre-
sentative streams of jurisprudential theories under this

section we can sum up as unders

{a) The fought* defined by the law is taken to
. be an existential wvalue beyond any dispute
of opinions;

(b) Interpretation of law is fundamentally a
theoretical.empirical task, It is done by
men, who are trained techniclans and who
stand asbove and spart from the society
comprising a neutral framework within whieh,
soclal struggle and confliet take placey

(¢) Value consensus 1in Soclety does not ggrmit
. the judge to evaluate or determine his
attitude towards any gossibility of
different interpretation, The anthorltative
standard provides him with an appropriate

14 Ibidc, PP 48-49,
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specific value to whieh he has to adhere

to, i.e, he carries out the dictates of

the legislator, The courts, therefore, are
portrayed as though they are institutions
consisting only of judges who have merely to
interpret the law a8 laid down by the
legislators, No funetion besides this is
imputed to the judges, Judges are described
exclusively on the basis of legal parzmeters
defining only one aspect of thelr roles; 15

(’“f““ﬁ@é.
|
|
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(@) If the judge comes across a novel situation
for which there is no asgreed upon rule, hy
a process of onalogy amd logic, he discovers
what rule should be gpplied, Yo this extent
and to this extent only he may be said to
be creating rules; -

(e) Judicial process las a self.contalned world
with 1ts own dinamics and is totally divoreced
from the politlcal system, Even if there ean
be estsblished some linksges between the two
the judges,and the law they apply, are neutrai
among the competing interests within the
compunity, Judge at the most 1s a sSpokesman
of colleetive .values as ineorporated in
various laws lald down by the legislature;

{f) The courts do not venture openly into s
field troubled by economle or political
debate even though an individual litigant
maybe suffering blatant injustice and
hardshlp, Only when the demand is so ,
urgent that the pressure of *we the peoglet
cannot be withstood, the courts take note
of the urgency--and that also in the context
of a particular case that has come before
it, leaving 1t to the leglslature to solve
the problem, 16 :

15 Gledon Schubert, ed,, Judiel ghaviour ; A Reader
in Theory snd Research (USA, 1964), p, l.

16 Carl A, Anerbach, Willard Hurst, Samuel Mearmin
Lloyd K, Garrisoh, The Legal Process (USA, 133{361),

p. 66, e::\\\ | Xi33:(%)- 44Ny
G-3903¢ 1%
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The consequence of the legalistic reasoning to which the
courts take recourse to, in deeiding a particular cese

which touches upon sensitive issues of public policy is,

that the choice of values 18 hidden 1n the 'desireé objective
of 1ogicallnecesaity', and by not touching upon reasons
leadling to & particular public demand, the court escheus
réll judgemeﬁts' oﬁ thé ‘propert and 'impfoper', Thus the
only publlie comment which is often possible and given on a
court judgement is whether or mot, it is logleal and
consistent.17

‘b) Theories psserting 1%%%9 Cholce on the Part
¢ . of Courts and Consty on Judic Discretion

i

(1) ieciol Diseretion as a Shield

Thies set of theories essert that the judge, like

the leglslature, is placed in such a position that he not
only mskes the law but also provides a distinet input into
the formulation of policy, tthrough the mechenism of

interpretation of law',
According to these theories the judge during the

course of his functioning, does not lack discretion and

17 Chambliss end Seidman, n, 5, p. 134,
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hés the potentlality of making law, According to Kelsen,18

diseretion in verylng degrees 1s undeniable in the
funetioning of the legal system, But the diserstlon 18 of
a peculliar type, 1‘é? one bounded by norms which explicate
its 1imits, All discretion exercised must be within the
four-walls of some origipal Source which he calls as
fgrandnoymt, As he S8gy3, the theory, that rules decide
czfes “hes fooled mot only library-ridden recluses, but
3udges.“19 Kuchhimer ¢emé out with a bitter criticlism of the
theories which sdvocated lack of discretion on the pert

of judges, He noteds #The half explanatory, half
apologetic reference to judge's subservience to the law 1s

" at best a playful protective device; at worst it testifies
to his unwillingness to understand his role in the soclal -
prccess.ﬂ2° Ehrliehax took an extreme view on the guestion
of discretion, To him the significance of law on the delly
life of people depends far more on persons charged with

its administration than on priﬁeiples geecording to which
it 1s administered, He ﬁbsefves that ®the adminiatration

18 Hans Kelsen, Jhe ?gge Theory of Lsw,trans by M, Kulght
(Californiam, 1967)y Pe . |

19 K.N, Leluellyn, "The Constltution =8 an xnstrumentﬂ6

QOMbiaL& geViQ!, no, 34, 1934, PP 1‘40‘ at po*_o

20

21 E, Ehrlieh, in The Sclence of Legsl Method, p, 48,
a8 quoted Schbert, n, 15, D. 44.
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| of justice has always contailned a personsl element, In all
ages, soclal, political, and cultural movements have
necessarily exerted an iunfluence upon it; but whether any
Jurist ylelds more or less to such influences depends,

of course, less on any theory of legal method than on his

owWn personal tempéram?nf;az

WassérStiamaa sées the avallability of discretion
to the Jﬁdge.even~whilevapp1ying precedents, He argues
that to characterlze a case a8 falling within a particular
-class of cases comtrolled by a given rule, the judge
applies his mind, Aund since the process of characterization
(which the judge makes‘viz«érviz a particuler foet.
situation) is nelther always loglcal nor deductive, the
diseretion plays a very fundamental role in determmining
the fate of a particular case, '

Avallability of discretion to the law applying
enthorities is also necessitated by the.faect that many of
the nofms controlling the conduct are vague, embiguous,
and contradictory, They also have !'gapst resulting from
the ingbility of the leglslature to comprehend all future
poseibilities and types of conflicts, However, a cursory
look at the working of legal system would suggest that

22 1Ibid., p, 74,

23 Richard A, Wasserstrom, The J_\%icial Deeisio Towards
g Theory of gggigal Justitrication (S ord Univers
. PI‘@BS, 1961 9 p‘ [ s

Roang
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#discretionary rules are tolerable a8 operational reallities
inly in those areas of law where the soclal order or the
economy can afford the luzury of slow, individuated Jﬁatice.
If there 18 a soclal interest in the mass handling of
transaetlons, a clear-cut framework of non.diseretionary
rules 1is vital."a4 | .
All these propositions indicate that the mere
avellability of diseretion to the judge. cuts at the very
basis of the argument that judleclary resolves conflicts in
a value.néutral fraﬁewark. And so, in a society full of a
myriad of speclal interest groups, it is inevitable that

the myth of value-.neutrality should be dispensed with,

(11) Judi Diseretion end its
Soclological Consequences

Reallst movement tore off the mesk of detachment
from the judges and insisted upon a systematle investigation
of law in action to understand it in all its complexities,
Friedman ohserved that the use of non.legal emplrical
evidence in the process of judicilal decision.meking "is
meant to introduce a new certalnity into the knowledge of

24 K. Frledman, "Legal Rules and the Process of Socilal
Changen, Stanfoxd Lew Revlew, vol, 19, April 1967,
pp. 786-840, at p, 792,
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| lave-a certainity based on selientific experiment instead of
fall acious argument".zs Carrylng this argument further
Llewell?g holds that Judges reAspond to the #sepse? of fact
situation, The reslistic movement emphasized the desira-
bility of drawing surport for judlelal declsions from the
evidence and authoiities guite outside the formal legal
structure, through the inatrumentality of what is popularly
known as "Brandeis"m or the soclologleal brief.za This
may be called a8 "pragmatic! problem solving approach-.an
approach which 18 sharply different from the * formal®
approach, ‘
Holmes, in a series of lectures at Harverd
' shattered the elegant world of Austinianism which hagd
consistently denled value-cholce to the judge., He packed the
whole philosophy of legal method into a fragment of a

25 W, Friedman, Legsl Theory (London, 1953), p. 258,

26 K,N., Llewellyn, The Common Iaw Tradition 3 Deeidin
Appegls (Boston, 1960), a8 quoted n, 5, P. 136,

27 Brief filed by Fellx Frankfurt in aAdkins v, Childrenta
Hospital, 261 U,S, 926 (1923), popularly known as

tBrondeist brief, It drew support from research
done on various eSpectB of soclal 1ife,

28 The term was used by Schubert, n, 15, at p, 2, The

acceptance of wasoclological brief“ by the courts
however, not a slmple task as is evidenced from

uha& Craven wrotez #Just as a raconteur win seldom
let the facts interfere with a food story eg
seem to have seldom allowed soclo gy tar ore
with a good theory. until the time of the new ides .
has come,.,." See J. Braxton Craven (Jr,), "The
Impaet of the Soclal Science Evidence on tfze Judge 3

A Personasl Commenth aw onte ry Propi
vol, 89, no, 1, Winter 1575 59,'9";;. Tee okaly Probless,
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The life of law has not been logic: it has
been experience, The felt necessilies of
time, the prevalent moral andlgolitical
theories, institutlons of pubile policy,
avowed or unconsclous, even the prejudices
which the judges share with their fellowmen
have hed good deal more to Go than the
syllogism in determinling the rules by which

- men should be governed, 29

It may be noted that 1life of law camnot be only experience
a8 noted by Holmes, It is a mix of both the reesson and
experience, It is gt the best experience developed by
resson, and regson checked and dlrected by experience, It
is not arguing in circuity but drawing from what Cardozo
felt about the judlelal process, In a searching auto-
biographicsl note, he stated:

As the years have gone by, and as I have
refliected more and more upon the nature of -
judleclal process, I have become reconclled

. to the uncertainity, because I have grown
to see 1t a8 inevitable, I have grown to
see that the process in its highest reaches
is not dlscovery, but creation; and that the
doubts and misgivings the hopes and fears,
are part of the travell of mind the pangs
of death and the pangs of birth, in which
principles that have served thelr day
expire, and new principles are born, 30.

29 0,W, Holmes, The Common Lgw (Boston, 188l1), p, 10,

30 Benjamin N, Cardozo, The Nature of Judicigl Progess
(Yale University Press, 1921), DD. o =7
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Lew, thus camnot be dealt with as if it contalned
only the axioms and corollaries of a book of mathematies,
Nor can it be understood in isolation from the cultural
milieu which generates itzf“ﬁihe cultural milleu enfolds
legislation and judges a&lkeinal Also, the law can never
be impartisl in the sense of being shove the battle of
antagonistic demands of various groups w;ﬁhin the soclety,
Laﬂkiaz viewéd courts as fundamental instruments in that
battle becsuse by thelr very placement in the soclsl
structure, they camnot afford to be indifferent to the
results‘which may emerge, He percelved courts a8 the asgents
which'shape the contours of the society by putting their
welght in favour of one set of demands as against others,
in the process of pronounclng decisions, judges, according
to Auerbach, "ask themselves what consequences would flow
from.altennative decisions meking factual assumptions as to
sich consequences, and evaluating one set of cousequences
&8 agalnst anbther“.as' This means, cholce-making is
inherently and unayoidaﬁly a consequence of the judicial
process, The avallablllty of Woholoet to the judge means -
~that interpretation of law, more particularly the

3L Alf, Ross, On Lav and Justice (London, 1958), pp. 98-99,

32 Harold J, Laski, The State in Theory snd Practice
(Iﬁndcn, 1935)’ P‘. 83. ’

33 Auerbac-h, n, 16, P. 67.
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constitutional law, would be moulded to "fit the pattern
of judlelal values and judieial values would be reshaped'by
awareness to the consequences of choice among public policy
alternatives.334 Justiee’aolmes subseribed to this view
that public policy issues shépe the ju&icial responses %o
varlous disputes that come before it for settlement, IHe
observed that "the very consideration which judges most |
rarely mentlon and slways with an apology are the secret
roots from which the law draws all the julces of life, I
mean, of éourae, consideration of what is expedient to
the c¢ommunity cancernedg‘ Every'important prineiple that is
developed by litigation 1s in fact at bottom the result
of more or less definitely understood views of publie poiicy?g
The judges were, according to such a view, bestowed with a
duty to welgh the considerations of soclal advantsge, This
duty Holmes observed, “is inevitable, and the result of the
often proclalmed Judiciai aversion to deal with such
considerations 1is simply to leave fhe very grounds and
foundatlions of judgements 1narticulate“,36

" Thus we can conclude that law.maklng 1s inherent
_in a judge's function, This further means the judiciary

34 Schubert, n, 16, p. 2.

36 Holmes, n, 29, p, 35.

36 0.W, Holme "The Path of Law", g%x ard %ﬁw Ravieg
vol, 10 8§7 p. 457, See also sco Pound, "A fleory
of Social IntereatS“ Pub, Am, Soeg, XV 17, as guoted
in Schuhert, 1, 15, pn
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does not function in a vslue-neutral frame of soclety, A

judge, houever, may be neutral as between the parties to the
alspute and devoted and dedieated to the prineiples of his

" eraft, but he must choose between alternative paths avallsble,
The difference between the cholce of one with that of the
other does not sten from any difference in thelr technieal
knowledge of law, but from their differing responses to the
conflicting values which the case pending before them for
decision presents, The judges do mot, however, have an'
ahsolute freedom of choiee; 1t is conditioned and :estricted
by several varisbles, Neither are the cholces personal
cholces of the judges uvor a reSﬁlt of accidentszgrbitrary
attitudes, but very much ingrained in the rest of the soeclal

System.

(111) §gg_§_gg%*l;_x;g1xxts on the Degisj.on.
' ng Digcretion ol the Judges

The questlon now arises whether the judges have
absolute autonomy and discretion in meking judgements on the
cases presented before them, A deeper comsideration vould
bring out the fact that a judge does not enjoy the seid
tabsolute! autonomy, On the other hand, there éga a Variety
of constraints emanating from a variety of sources which
define the boundaries of this diseretion, As we shall see,
these constralnts seem to Serve the function of painteining
an institutional boundary between the professional and the
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leymen who may be gulded in his judgement by an uncertain

array of forces,

Murphy37 has categorized the limitations which

the judiciary faees in the course of meking tchoicet, These

aYes

(1) restralnt of public opinion (only that which

has been articulated'gnd expressed or to be more specific

vhich has been communicated),

(i1) technical checks 1ikes

(e) ingapacity of the court to initiate an
action (courts are not self starters in a
great majority of cases),

(b) limits under which a person may bring
sults and the limitations a5 to the juris.
dictlion of the court in cortain matters,

(c) 1ssues to be raised must be justiciaeble
ones,

(d) stare decisis «~ the great touchstone of
judicisl regularity i,e, the precedent, The
wisdom of past which is the typleal rationale
of judicial decision-making, limits the free
cholice,

{e) limited range of.remedies avallable to
settle the disputes,

37

Murphy, n. 1, Pre. 19-28,
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- §114) Institutionsl restralnts like;

(a) need for obtalning majority opinion,
(b) application of Supreme Court rulings by
lower courts pragmetically or like dead-wood,

(iv) Politicel restralnts like;
(a) appointment and removal of judges.
(b) fear'cf impeachment,

{v) Judiclal self.restraint;

' (a) arising out of inhibitions to venture into

sensitive aress of publie poliocy.
(b) arising out of the fact of thelr being
handicapped and 1ll-equipped to muddle with
economie, soclal and politleal aspects of a

caselk. lack of expertise,

Within these restraints, again, the capacity of
judlelary to declde one way or the other is affected by
three sets of VariabIGSg ' |

(1) the legal materials with which the court must

woTk « the law, the precedent and the argument,

i, e.i the formal ressoning advanced by the lawyers;

(11) the values which it must tske into account

(generally‘the constitutional gosls);

© (111) the personality and soclo-economle, political
and educationsl background of the judge which
includes thelr perSOhal attributes, their
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professional soclglization as law students,
lawyers and judges; the situational and
organizational pressures, i,e, the nomms which
define that judges, behaviour and the interaction
taklng place within the colleglate body of the
bench; and the avallebllity of alternative
permissible ru:i.ess:38 or earlier dissents,

The first set of varisbles may be called “purely
legal inputs®, the second may be called as "socletal 1ldeals
inputt and tﬁe third set may be nemed as %extra legal
inputs®, All the three with varying mixes, go a8 input
material in the decision making process, The flirst two are
direct inputs, the conversion of which takes the blend and
direction from the third st a particular moment of time and
from overall socletal enviromment.-its level of hunger, its
rate of crime, its politieal ferver, its cultural mood,
its soelal outlook aml even its position viz.a-viz the other
nations of the world, The third category of inputs acaulre
additional importance because judges are themselves the
members of the governing ellte-groups and create a8 well a3
respond to the political situations, 1Its support for

38 For an interesting study of various inputs In the
Judieisl process see Charles G, Halnes, ®General
Observations on the Effects of Personal, Pollitieal,
and Economic Influences in the Declsion of Judges®,
in Schubert, n, 15, pp. 40-50, Also see Chambliss and
Seldman, n, 5, p. 89,
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particular values cherished by a sub-group of the ruling
ellte often proveé to be critical factor in this sub-group
emerging es a controlling group of the soclety because if
g court puts the atamp of legltimacy for one!s course of
conduct, it can prove to be a very important politieal
asset for that group.ag

Can we infer from the above that becanse of the
above restraints both from ocutside and within, the range
of potentlel outputs is predetermined? Can we s8gy that
the statutory construction limits and the precedents tend
to limit their cholce ta relatlvely marginal and peripheral
changes in the e:xis.tlng system? Can we say that the courts
can never suggest comprehensive radicals solutions and
policles? Can it alter the organizational structures of
the soclety s0 as to prepare them to meet the desired
ends? We shall examine these questions in the light of
the case study of Supreme Court contribution to the wage
policy for industrial workers presented in the subsequent

chapters,

39 Peltzson, n, 3, P, 291,



CHAPTER III

EVWLUTION OF THE CONCEPT OF MINIMUM WAGE AND
LEGITIMACY OF STATE IN?ERVENTION IN WAGE .
DETERMINATION

In thie chapter we shell examine the rationale
and the broad evolutlonery treni of the idea of minimum
wage in the global and Indlan context respectively,

(a) Global Perspective

(1) fﬁre Detemination ceording to tStatus?
am_Contract EE;ﬁczgies

| The size of the ecomomlc package to the worke
force is the most obvious, sensitive, persistent and perhaps

inevitable issue that looms large on the publlie policy
planners in apy contemporary soelety, It was not so when
the doctrine of }aissez.falre which belleved in natural
harmony of economlec system via free-bargaining by the self.
seeking agents was a fundamental constituent of the political
and soclal philosophy of the 19th century,

In pre-industrial soclety the economic relation-
ships resulted from the status of individusls within the
soelel structure, In xelétionShips such as master and slave,
lord and serf, craftsman and apprentlce the role and
position of the two partles was deseribed by custom or

- 35 m
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religious laws, The economlic units were small ahdxthevmasien-
employer and the employee dealt with each other;ét\a
personal level, The 'wages' were regulated by thelr
~ relative status in the soclal structure, o
- The great leap from status to contract came in the

wake of industrisl revolutlon, Vork relationships tended to
become depersonalized and wefe cast in a formal-legallstic
pattern, However, in the contraetual relationships despite
the ufree consent® doctrine, the one at the giving.end i,e,
the employer, dictated the terms, The particlpants in the
economle 1ife came from two categories of peoplee-the owner
of capital and the sellers of labour, The latter were left
to the~mercy‘éf market-forees and 1t was thought futile
to meddle with the free play of the forces of supply and
demand, The Ifreedom of eontract in its extremity presupposed
that any artificial adjustments of matters affeeting wages
end output, attempted by the State, would be millified by
the operation of antomatic economic forces, It was
strongly argued that a pollcy which permits men to bargaln
with one another unhindered, was not only consonant with the
doctrine of individual liberty, but wes also necessitated by
the nature of th:!.nga,l N

| Some efforts were made by the early unions to
fight the amarchy cansed by the unequally large component

1 C,E.,M, Joad, Introduction to Modern Politieal Theory
(0xford Uni%e‘;r'éifi‘i Press, 1924), P. Ole
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of bargaining power wielded by thé employers, Humanltarian
appeals were made for fixatlon of sccisl standards of
remuneration and of schedule of work, - But nothing changed
except the name and style of the economic theorles of wage,
The subsistence theory of wage of the late 18th and early
19th century and the Wage Fund Theory of the mid.nineteenth
century geve way to the Marginal Productivity Theory, A1l
these theorles, both in form and content remsined within
the framework of traditionsl supply-demand anealysis,

(11) EFrom Individual Contract %o Coliective Bargalning

At this stsge two legally factitious entlties..
Corporations and Trade Unions which were separate from the
men vho constituted them were born to perform the
entrepreneurial and labour functions, These two
institutions devised a mechanism, namely, collectlve
bargaining to settle the 1Bsués emongst them, Ax‘this
stage, the economlsts also sdvanced the Collective Bargaining
Theory of wages, It was different from the earller theories
both in form and content as 1t did not explaln the wage
structure within the framework of demand and supply alone,
It emphasized the relative strength of one in its dealings
wilth the other, We must note here that since fequals' vere
not bargaining, the work-force could at best, get thelr
asplrations fulfilled marginally, Ibn such a situation
of imbalanee, neither the humanitsrian appeals by social



8

reformers nor the strength,,of wori.force at the bargaining
table resulted in anything substantial for them,

‘ This reallzetion strengthened the bellef, =mmong
the workforce that, nothing but a sharpened conflliet was
the only way out, However, in the meantime, the successful
congolidation of the conflict.ideclogy wes arrested by the
political philosophy of liberalism and the idea of welfare

8 tate‘

(111) Inegug%%%z between the B ig%gg Si&es.ggg
-Begulation o r eIa%gnsl ps by _sState

The ides that the state 15 a useful and indispenssble

instrament of human progress, resulted in expanding the role
of the state, The state then assumed the well-known four.
fold roles,2 of provider, regulator, entrepreneur and
umpire,

In 1ts 10le as a provider, the state discharges
such funetions as are commonly associated with the concept
of soclal welfare state, i,e, ensuring a minimum standard
of living for ell its cltlizens, according protectlion
against exploitation ete, As a regulator, the state hes a
critical role to piay in controlling the effeects of the free
play of market forces, In the exerelse of this role, 1t
extensively uses administrative and legal leverages of |

2 VW, Friedmaxm, The State the Rule of Law in a
‘ Mixed Economg il.o'iiaon, 59‘715, Pe e
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control tb mitigate economic hardships, ilnequallities and
hazards which are the by-products of an unregulated economy,
Both the abovesald roles involve a compulsory transfer of
economic and soclal benefits to the common men on behalf of
the community, As an entrepreneur, it dlrectly participates
in economle activity, Discharge of this function, potentlally
enahles the State to set the ball rolling to bregk the
viclous circle of poverty and exploitation, As an umplrs,

the state aits as é Judge over competing interests between
various sectors of economy and between various groups of
people, It was this enommous eﬁpansion of the role of the
state, followed with a great variety of sdministrative and
legal measurés taken to givevconcrete shape to these

roles which proved a déazh knell for the gospel of lgissez
Zaire. o

The growth and acceptance of the concept of 180cial
justice'»campelled the state to discard the earlier non.
interventionist attitude and provided it the basis to
intervene actively 1n reguleting the free economy and in the
establishment of a welfare state,

State interventlon wass also sought to be justiflied
on a 4ifferent basis, The fegulatiun of wages was Seen as
an instrument in achieving varlous economic, soclal, ethical
snd politleal goals preached by different groups in a
soclety, For example, seen from a purely economle view.
point the objectives of wage policy may be in controlling
the real income of wage-earning groups; in encoursging
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economle efficlency and in.maintaihing the price stability,
The ethical justification mey 1ie in the securing of 'uage
justice' to the wezker sections of the soclety and from the
soclological and political view point its justification may
be seen in 1t the capacity of ellminating or substantially
controlling pressure of competitlon; esteblishing a minimum
8tandard below which the employer cennot engage the labour
to work; reconelling of conflicts about the distribution
of output; and achleving and malntaining of harmonious
relations, |

The objectives sought to be achleved by a wage
policy, a8 percelved by various groups 1ln the society both
overlap and conflict with esch other, Uho should then
resolve these diseripencies? Obviously, in the contemporary
setting, the state 1s bestowed with this duty and it uses g
varliety of administrative and legal tools which blend the
various objectlives discussed above in varying mixes depending
upon the socio.economle and political enviromment, The state
then leaves it to the judlelel system to sit and decide.the
issues arising therefrom, The judlclary functioning as an
umpire settles the 1§sues keeping in mind the constitutional

goels,

(iv) Minlmum-Wage end Maxlmum.Hour Legislation

In capitalist or mixed economic set.up societles
of the worid, minimum wage and maximum-hour legislations
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(soclal standards of remuneration and of the schedules of .
work) were enacted, It means that "ressonable" restrictlon
on the freedom of contract were placed, Beyoné this minimum,
the wage determination was again left to the trailtiomal
framework of denand aud supply, though, often,mediated by
the process of collective bargaining resorted to by the
institutlons of trade union and the corporations repres'ented
by their managements, -

The 20th century hes thus become era of regulated
wages in vwhich wage structures are not only resultant of
the interplay of many economlec variables but also of the
initial dictum of sociei and economic welfare«-a politieal
ideology, |

We can, therefore, conclude that by providing a
pinimum wage for prescribed work, the state intervention
becomes substantisl, because in such situations, the state
aedministrative organs interpose themselves between workers
end employers and to a very great extent meke the
organizations of employers and employees as well as the
process of collective bargalning, an essentlally dependent
feature of the state-dominated end state~defined system of
industrial relations, This alsc tends to control the
extremities of political consequences of economlc conflict,
. This phenomenon 1s particularly true in such states vhich
are committed to planned economic development a3 well a8
those states vwhich realize that injustice and poverty

!
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anyuhere is a threat to justice and prQSperity everyvhere,
Such states cannot toleratse, for ressons of economlc and
soeial dlsaster, the luxury of sharp and extended confiiets
between the two parties, To prevent such conflicts they
ereate a system of rules pertaining to areas prone %o
generate conflict, Such rules define the permissible limits
of the behaviour of the two parties, This observable
phenomenon is not s distortlion of scme normal, unilinear
evolutionary process concerning the ecomomlc systems; 4t is
a logleel outecome of the extended role of the modern

state,

(b) Indien Context

(1) Genesis of the Notion of State Intervention
on_the lssue ol Wages ' ' '

i

1

state intervention in the field of industrial
relations, which has been a global phernomenon during the
last £1fty years of So took a concrete shape in Indie with
the ensctment of Indlan Trade Disputes Act, 1929y The
state intervention at this stage was largely for regulation
of wages.a In the same year the government sppointed the
Royal Commission on Labour, popularly known as Whitley
Commisslon to enquire into and report on the existing
conditions of labour 1ln industrial undertsklngs and

3 Report of the Natio ommission on Labour, Government
o 'mx'f”"mﬁﬁ%r"y“‘go?;iﬁo» U, TorTo S meatoonA Renebili-

tation (New Delhi, 1962), p. 220, para 15,2,
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plantations in British India, on the health, efficlency

and Standerds of llving of the workers and on the relations
between employers and the employees and to make
recommendations thereupon, This Commission, apart from
giving a facﬁual account of wage levels in varlous
industries, referred to questions connected with minimum
wages, standardlzation, inter.sectoral wages and incentlves,
and suggested surveys for collection of ‘wage data, It
further recoixxmenéed a minimun wage-fixing machinery of a
Wage Board type for certaein industries and hinted on the need
of a legislation, The main emphasis of the Commission,
however, wasS on how to check the pervasive and wvidespread
practice of unfalr deductions from the wages for which it
emphasized the necessity and desirability of a suitable
legislation, Pursuant to the report of the Commission,
submitted in 1931, the Covermment enacted the Payment of
Wages Act, 1836, The general purpose of the Payment of
Viages Act, 1936 &8 revealed 1n its preamble, was to
regulé.te the payment of wagés to certaln classes of persons
employed in Mustry. The courts whlle construing the Act
laid down that the general purpose of the Act is "to provide
for payment of wages without any unauthorized and
i1llegitimate deducation® and to prevent any delsy in their
-p;a,ymantais".‘g=

4 Arvind Mills Ltd, v. K.R, Gadgil, A,I.R, 1941 Bombay
263 Argumghem v, Jawshar Mills, A.I R, 1956 Madras
79; Codialaball Press v, Monappa (1963) i, L, L.J. 638,
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(11) Attitude of Expert Committees
on ingust Wage '

Various committees and commissions set up from
time to time, viewed the 1ssue of wages as an integral part
of the economlic snd soclal system, The Whitley Commissions

observeds

Indien industry is not a world in itself; it
is an element, and by no means the most
important element in the economlec 1ife of
the community, care must be tekken, therefore,
to ensure that in adopting measures for the
betterment of industry or of industrisl
workers, the interest of the community a8 =

whole were not overlooked, &
This observation stressed the obvious 1,e, the problem of
wages of the work-forece should not be consigered in isolation
snd that the prosperity of all sections of the sSoclety had
to be advanced slmultsneously, |

Thereafter, in some provinees,lthe Government
appointed sd hoc committees for setiling the wage structure,
This suggests that the government intervened at a level
much different and much higher_than the declared objective
a8 articulated and reflected in the Payment of Uages Act,
| 1936, 1t ves a case of not remalning only within the
legnlly preseribed limits of preventing unfailr deductions
of wages as provided in thé Aet of 1936, but directly
becoming a party in the issue of wage determination,

5 Reggrt of the Roxg% Commisslon on Labour, Govermment of
ndia ew De ’ 93 s Pe Lo ‘
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The pollcy of actlve govei'nmental intervention on
the issue of wages was followed on an all-Indla basis during
the Second World War, We can say, therefore, that in the
Indian context, the concept of absolute freedom of contract
became obsolete and the ldea ofv active governmental
intervention on the issue of wages was universallzed at
" informal non-legalistlc plane at this stege of history,

After the Second World War, and in the wake of
mounting labour discontent the government drew the famous
1946 programme based on the Labour Investigation Committee's
{(Rege Committee) report o£_1946. It elaborated many
important elements of wsge policy out of which two
deserve to be taken note of, for the purpose of our
study. These weres (1) The statutoxy prescriptian of
minimum wages in sweated industries, occupation and in
agriculture; and (11) promotion of tfalr wage? agreement.s

The Government did not cast (1) above, into a
formal legal pattern immedlately after the submission of
the Rege Coimlttee report, but adopted a cautlous attitude
by emphasizing that it should be observed in the determi-.
nation of wages, No policy declaration wes, hovever,
made in respect to (ii) above,

Inmediately after 1947, the most significant
event was the convening of an Industrial Conference by the

6 Re t of the ur Investigation Committee, Govermment
of %% Ia {New Debi%i, 1946€), PP. 2712,
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Central Govermment with the alm of ending industrial unrest
and restoring healthy relations (bssed on sound fourndatlons)
between the employers and employees, The Conference addpteé
the famous Industrial Truce Resolution, emphasizing the need
for co.operation between lasbour and menagement, It lald
downgar |

_ueafhe system of remuneration to ecapital a3

well as labour must be so devised that while

in the interests of the consumers and

primary producers, exeessive profit ahould be
prevented by sultable measures of taxation

and othervise, both will share the product
of thelr common effort after making provision

for g%gment of fg%r wage to iigﬁﬂg (emphasis

add .Y return on cap employed in

the industry and reasonable reserves for the

maintensnce and expansion of the undertakings
The Industriasl Pollcy Resolution, 1948, slso emphasized
the necesslty of fixation of statutory minimum wages and
of promoting the falr wage agreements,

Before the Industriagl Policy Resolution 1948,
the Minimum Wage Act had alresdy been passed by the
Constituent Assembly of India‘a It was emphaslized that the
Bill waes intended primarlly to cover those employments
where "workers are not in a position to organize themselves
and get their grievaneces removed and thelr legitimate demands

7 gefgrt of the gationg; Commission on Lsbour, n, 3, p.

8 Constituent Assembly of Indla (Leglslative), Qfficlal
Report, vol. 1, no, 9, 9 February 1948, p, éea.
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fuifilled by employeraﬂ.g An analysls of the debate shows
that three different views were expresseds |

(1) That the Minlmum Wage should be fixed on the
basis of a living wage, 1.,e, 1t should be fixed at 2 level
representing s standard of living which provides not merely
for a bare phys:i.qal subslstence but for the maintenance of
health and decency, a messure of frugul comfort 1ncluding
education for the children, protection against 1ll-health,
requirements of essential soclal needs and some insurance.
agalnst the most important misfortunes,

(11) That the idea of minimum wage 1s illusory
snd the Blll was trying to achleve utopla, The concept of
minipum wage weS consldered as something which was out of
tune with soclal and economic reslitles of Iundia, 1t wss
called a baby coneelved at Geneva (110) which was left to
‘us to nurse, It uaS also feared that, if implemented, 1t
would not even leave the employer with bread and butter,

{111) The rullng party and the Ministry of Lsbour,
through their spokesman Minister, however, made it clear
that they only asked for a minimum wage which was nelther a
living wage nor a faly wagelo and that, if 4n industry was
not in a position to pay even the barest minimum, it wes

9 1bid,, vol, 1, no, 7, 6 February 1948, p. 339,

10 Offici?; Report, n, 8, (Jagjivan Ram*s statement on
Pe * ..
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better to close it, If the contimuation of such an industry
was considered in the interest of nation, then it should
be subsidized,” It ves further stated that we should mot
sanction exploltation of working class for the\sakerf
continuing these 1nﬁn3tries.12 | _

From fhe view expressed at (i1i) above,can be clearly
seen that it was = compromlse between the two extreme
views /(1) and (i1) above/ expressed by some other members,
It surely asserted the philosophy that wages could not be
left to be determined entirely by market forces and these
forces were not to be alloved to operaste at all, 1f thelr
operation i'eSulted in exploitation of workmenm, This is
nothing but an unequivocsl sssertion of the plous wishes
of establishing a welfare state through such legsl measures
vhich were hoped to become the "charter of emaneipation

for the down-trodden and usher an era of soeial

revolution, nl3

similarly, a close study of the Tecommendation
of the Rege Commlttee 1946, the Industriml Truce Resolution
of the Industrial Conference 1947, and the Industrial Polley

11 Ibid,, p. 463,
12 Ibids, pg 4640
13 ibid,, wol, 1, mo, 7, 6 February 1948, p. 356,
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Resolution 1948, and the views presented in the Constituent
- Assembly by the Ministry of Labour leads to some very
interesﬁng insights, _ |

Rege Committee's recommendations and the attitude
of the Govermment as reflected in the Industrial Pollcy
Resolution 1948, and the debates in the Constltuent Assembly
¢learly bring out that both emphasized "the statutory
preseription of minimum wage! and suggeétad fpromotion of
*falr wage! sgreements®, It was in tune with the global
tendencles as reflected by the recommendations of Inter.
national Labour Organization on the issue of wages, We
must, however, note that trade unions or workers at large
did not play any active role elther in the deliberations
of Rege COmmittee,' or in the declaretion of the Industrial ,
Policy Resolution, On the other hand the recommendation
that *both will share the product of their common effort
after meking provislons for payment of fair wage to labourt
contained in the Industrial Truce Resolution could be
attributed to the astive participation by the work-foree in
the dellberations of Industrial Conference 1947,

Logleal deductions from the above, therefore,
suggest that the proteetlons granted under Minimum Wages
Act 1948 vas the maximum that the government was lnterested

-

14 Report of the Ng:tioy; Commission on Labour, n, 3,
p. 221, para 15,4, '
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in giﬁing to‘thé work forece, Fixation of wages over and
above this level was desired to be left to the process of
collective bargalning between the employers and the
employees, This policy contlmues to rule the wage-scene
even tlll date, ‘

In pursuance of the recommendations of the Rege
Committee and the Industrial Poligy Resolution 1948, regarding
éromotion of falr wage agreements, the Government appolnted
‘a Commlttee on Falr VWages to detemmine the prinelples on
vhich falr wage should be based and to suggest the lines on
which these principles should be applied, The Commlttee
suggested that aetual wages should be determined by consldering
the following factorsy (1) the produetivity of lsbour,

(11) the prevalling rates of wages, (1i1) the level of
national income and 1ts distribution, and (iv) the place

of industry 1n the economy of the country.ls The falr wage |
should be related to felr load of work and the need of a
standerd family axd the capacity to pay., It also recognized
that the present level of our natlonal income does not permit
the payment of a "living wsge" on standards prevelent in
more advanced countries but it should not preclude the
fixatlon of falr wages on different and lower standards,

To give effect to the vrecommendation of the Committee
on Falr Wgges, the Falr Wege B1ll wes 1ntrodh¢ed in the

15 The Report of the Committee on Falr Wapes, Government of
TadTa CNew m*‘%m 5 '&"“IF"""’“E", D, 10, ’
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Constituent Assembly of India (Legislative), Before 1t
could become gn Act, the Assembly was dilssolved, At this
stage, the then Prime Minister, Jawsharial Nehiru made a pollcy
statement which clearly noted that the “Govermment are
comnitted to the principles of falr wages as recommended by
the Tripartite Committeer,® pespite the fact that the
Constitution of India in Directive Principles of the State
Policy deciared that "the stgxe shalL endeavour to Secure,
by suitable legisiation or economic organization or in any
other way, to all workers, agricultursl, industrial or
otherwlse, work, a living wege, conditions of work ensuring
decent standards of 1ifer JArt, 43/ m legislative effort
vas made to Secure, for the working class, either a fair
vage or a 1lving wage, This proves our point that the
govermment 5e§s:r.red to leave the question of falr wage to
the parties concerned, to be determined through the process
of collective bargeining,

There also appears to be a elose fit between the
global tendencies (except in commnist world) as reflected
by the Intermational Labour Organizationts (ILO) sapproach
and as lald in our own Constitution, The constitution of
IL0 leys down that universal and lasting peace cen be
established, only if, it 1é based upon soclal justiece, The
preanble of our constitution lays down the pbjective of

16 Indisn Parlismentary Debstes, vol., IV, part II, 20
April 1050, Pp. 0973-4, (Statement regarding Bill
relating to Falr Wages),
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establishing "justice..soclal, economic and political®, The

110 in = meeting of experts on minimum wage fixing17

observed
that in developing countries minimum wsge fixation was to be
seen as one of seversl messures in the strategy of an attack
on poverty and it was a positive measure to redistribute
incomes and accelerate aavelopment, |

A trend whigh coﬁﬂolidated the comlng years a8
reflected in various plan documents and from the creation
of wage boards for various sectors of economy, was that of
.promoting the settlement of wage through the collective
bargalning process and not through leglslatlve measures,
This 1t need not be difficult to understand, obviously
was helpful, at the most to the organized labour which was
even othervise relatively better off than thelr unorganizéd

brotheren,

In summsry, we may recaptulate some of the broad
trends highlighted in the history of the idea of industrial
vage, both in the global and Indlan contexts,

Even though prior to the era of large scale
industrial production, the bargalning sides to an economic
transaction vere left to ferd for themselves, it was thought

17 Geneva Meetlng of the IO, 25 September«6 October 1967,
as quoted in K.S,V, Menon, Foundations of Wage Poligy
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gesirable that state should impart strength and protection
to the wesker bargaining side, Thus, consequent upon the
acceptance of contract prineciple in economle transsctions,
the 1dea of state intervention gained its ground, A varlety
of expert committees sppolnted..particularly in the Indisn
context-.lent strength and legitimacy to an effective
regulation of the uage scene by the state, In the whole
evolution of 1deés and policles on industrial wage we thus
discover, flrstly, a paSsage from status to contract and
then to the idea of state Lnterventlion via humanism,
This also comes out clearly in the Indien section that the
effactive coneern of the state was confined only to obtalning
minimum wages foy the wrk-foree in the country and as
far ep falr wage or living wage was concerned, it merely
edopted a patronizing and supportive attitude, As agalnst
this, we find & much clearer insistence on the falr uege
in the opinions and attitudes of the expert committees,
It 18 also noteworthy that in expert commlttees and
commlssions vwhere representatives of the work-force also
particlpated, the insistence on living vage ami fair wage
i3 clearer still, |

The soclologlcal explanation to the attitude of
the ruling elite discussed in the preceding pages l;es in
e¢learly understending the political system as a sube
system of the wider soelal structure involved in continuous
transactions with other eriss.crossing sph-systems where a
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very large number of varlsbles 1ntara§t simltaneously in
many aubtlevways. Both compromises and gradual bullding

of consensus 18 teken to be part of the entire political
process, The nature of compromise and consensus that emerges
in turn dependis upon'the social basis of power of the
politiecal actors,

| The consensus that emerges in the process 1is
translated in the fomm of a legislatlon..a process carried
on by the polltical actors-.performing their role within
the institutlonsl setting of leglslature, The definition
of the role comes from thelr frepresenting! the particular
interests of individuals, eollectivity or thelr political
talliancest which help them continue to hold the power, -
The law that emerges 1s accorded legltimaey because the
legislature bases its claims %o higher legltimscy as its
being more fully representative than any other public
anthority and elso from the argument that 1t represents a
soclal consensus, The different weights exerted by contending
influences shape the institutlonal 1ife and structure of
the légialaﬁuré which obvlously affects 1ts declslion.
meking capaclty,

' Now, if we look into the nature of ruling party's
political ideology at the time of the enactment of this
plece of leglslation, we find that it advocated an
tindigeneous type of soclalismt, I% declared the
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unSéitability of both capitsiism and communism and argued
for a middle path, It wented to bring forth a soelal
transformaticn without disturbing the stsbility end
continulty of the system and for it, it adhered to the policy
of evolutlonary change, The sald politieal ideology of the
ruling elite is well reflected in the enactment of this
piece of legislation on minimum vages for the working cless
vhich provides for the soclal standard of iemuneration and
‘ yet leaves the scope for freedom of contract over and
above that soclzl standard of remuneration“

We mayzzgnclude from the abové:”%ha leglslature,
in its functloning (both manifest and latent) contributed
to the stabllity and malntenance of the soclal system,



CHAPTER IV

JUDICIARY'S PERCEPTION OF STATE INTERVENTION
AND I7TS RESPONSE T0 THE MINIMUM WAGE ENACTMENT

In this chapter, we examine varilous components
© of legltimacy of the state intervention on the 1ssue of
wages, a8 percelved by Supreme Court, Our assumptlon is
that to a very effective extent Supreme Court's attitude
tovwards any legislatlve messure by the govermment and its
application in conecrete cases appearing before the court
would be strongly influenced by the courtts perception of
the justification with which the state can intervene on the
issue of wages, We exemine this and other related questions
under various sections below, In sddition to this, we
shall also gonslder Supreme Court!s response to S;ﬁecific-
engetment passed by the leglslature on minimum wages,
(a) Bgsis of Legitimacy of State Intergem

. pn_the 1ssue ol Wages '

We shall now consider two main components of
legitimacy viz, juridicsl legltimacy and legltimscy in
terms of soeclal relevance, For ‘th:l.s presentation, we
shall drav upon all the signiﬂcvant court decisions
spanning over more than K"t:wenty five years 1,6, from 1950
tw 1975 vhich touch upon the issue of state intervention,

- 56 =»
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(1) Juridical Legltimacy of State Intervention

In Rel Bahadur Divan Badrl Das and others vs,
Industrial Tribunal,l the Supreme Court observed;

The doctrine of the absolute freedom of
econtract has to yleld to the higher clalms
for soelal justlee,..,industrial adjudication
does not recognlse the employers' right to
employ lsbour on terms below the terms of
minimum basle wage, This, no doubt, is an
interference with the employer!s right to
hire labour; but socisl justice requires

that the right should be controlled,

It is, however, necessary to add that the
general questlon sbout the employers' right
to manage his own affalrs 1n the best way
he chooSes cannot be answered in abstract.ees
The right would be recognized and industrial
adjudicatlon would not be permitted or would
be reluctant to trespass on that right or on
the field of manasgement functlons unless
ecompelled by overriding considerations of
social justice, The right would not be
recognlzed and would be controlled 1f soelal
justice and industrisl peace require such
regulation, 2

This case spells out the basis and accords leglitimeey to
the question of state interventlion in the sphere of

‘ coiat;a_,emé.l relations between the employer and employees,
Both, 1n plth and substance, we may say tﬁat thias decisilon

views the entire issue of weges to the work force, as an

integral part of the whole Soclo.econmomic milieu and

1 (1962) II L.L.J. 366,
2 Ibid., P. 370,
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suggests that any attempt to separate the issue of wages
from the clalms of soclal justice would mean, looking at
the issue in ebstract, divorced from reality - a position,
that would lead to most undesiprable results,

, (11) L_gg dmgcy in terms of Soelal Re;evg&ce

The Supreme Court very clearly observed that the
concept of soclal justice has now become such an integral
part of industrial law that 1t would be idle for any party
to suggest that industrisl adjudication can or should
ignore the claims of socelal justice in dealing with
industrial disputes,d

( In another caaeé the Court observed that fixation
of wages by the government is a matter of poliey, i,e, it
is merely an administrative act and not a result of the
discharge of any quasi-judiclial functlon, It went further
to stress that there cannot be any judiclsl review on the
question of the quantum of wages fixed.5 The Supreme Court

38, J.K, Cotton Spimning & Waving Mills Ltd, v, Lebour
" Appellate Tribunsl (1963) 11, L.L.J. 436,

4 P, Gangadharasn Pillal v, State of Kerala, A.I,R, 1968
Ker, 218, See also Chandra Bhavan Board & Lodging
v, State of Mysore, A,I.R, 1968 Mys, 156,

§ Punchirl Boat Tramsport v, State of Travancore Cochin,
A’I‘R. 1955 Tch 97.
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very oclearly noted that 01t is quite llkely that in under.
developed countries, where unemployment prevalls at a very
large scale, unorganlzed labour may be avallable on

- starvation wge, but the émployment of labour on starvation
vage gannot be encoursged or favoured in a modern democratic
state, S (emphesis added) -

" he gust of these cases clearly shows an awareness
on the part of the court, of the current socio-economic
thinking as reflected 1n the constitution and an adeéuata
appreciation of the functlons of a modern welfare state,

It }naw be note&':”th;'.s approach as adopted by the. court
-eomes very close to the policy orlented approach advocated
by the school of Soclologleal jurisprudence, This
approach affords the court an opportunity to becbme an
equal pariner with the leglsiature in bringing forth the
mach deslred soclo-economic transformation through the
instrumentality of law, '

(b) Courtts Response to_Legislative

Enactment on um_Wages
(1) Q?gegtives atrributed to the
Minipum Yaege Enactment.

The supportive attitude of the court is well
brought out in its response to the cases chalienging the
constitutional virus of the Minlmum Weges Act, 1948 which

6 Crown Aluminium %orks v, Thelr Workmen, A,I.R, 1988
S.C‘. 300
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was enacted by the Parliement (in pursuance of the powers
vested in 1t under entry 24 of the concurrent 1ist in the
seventh scheduled of the Constitutlion of India) to glve
.effect to the recommendations of the Internatlonsl Labour
Organigation on the desirebility of fixing minimum

ﬁages:?

The court spelling out the objectives of the
Minimum Wages Act, 1948, saild that 1t lays down the minimum
wage which must be pald to workers,B and this pollcy of
fixing the minimum wage is conducive to the interests of
the public.g It ailms to prevent the chances of exploitation
of labour,lo particularly in those industries uhere by
| reasons of unorganized labour or want of proper arrangement
for effective regulation of wages or for other reasons
the wages of labourers were very 1ou11 and insdequate as
compared to both the general level and subsistenece level

7 South Indias Estate Labour Relatlons OrgaBiZation A
State of Madrass, A,I.R, 1955 Mad, 45,

8 bBhikusa YemaSa Kshatrlya v, Sangamner Akola Taluka
Bidi Kemgar Union’ A.I Hy 1963 S C. 8060 .

9 DBojoy Cotton Mills v, State of Ajmer, A,I.R, 1956
8,C. 33,

10 Bdward Mills v, State of Ajmer, A.I.R, 1955 S.C.

25,

11 Ibid,, see glso n, 8,
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of 1»:51@2&,.}'2 The sum and substance of the Act, therefore,

is to provide for the welfare of .‘Lalm:mx"]'3 and thus help,

march towards the broader objective of soclal ,juStice.M

(11) Constitutional Conflict Conseguent
upon the tment o um es
Law and 1ts resoiu% n g %e Court

The Supreme Court did m»ot only spell out and

elaborate the objectives of the Aet, but also gave its
candid approval. to the objectives, as perceived by the
legislature, The loglcal outcome of such an attitude
could only be the upholding of the constitutional virus
of the certain portions of the Act that were challenged,

From our point of view, and to understsnd the
»attitude of the court viz-ae~.viz the desirability of such
a social leglslation like the one before us, it would be
appropriate to lotate and analyse such deeisions which
bring out clearly the process of balancing the fundamentél
rights and direetive prinelples of state policy &8 lald
in part three and part four of the constitution

rQSpecfively.

12 n, 8.

13 Panihatl Municipallity v, Secretary, P.M.L.W, Union,
A I,R. 1965 Cal, 229,

14 Madhya Pradesh lMineral Industry Assoclatlon v,
Regional Labour Commissioner, A.I,R. 1960
S.C. 1068,
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An opp;értunity to do s0 is provided by the
Supreme Courtts deeision in Bojoy Cotton Millis Ltd, and
others v, State of Ajmer.ls

In this case the State Govérnment of Ajmer
fixed a minimum wage @ rs,56 per month for the workmen
working in the mill, The Industrigsl. Tribungl rejected
the basis of fixstion and lnstead suggested a wage of
Rs+ 35 per month, In the meantime the employer closed the
mill expressing his inability to pay (a penal offence as
per provislons of the Aet) at the rate fixed by the
Government,  The workers gpproamched the management of the
mill requesting for its vreopening amd expressing their
wlllingness to work on Rs,35 per month,

The management of the mill challenged the consti.
tutlonality of the Minimum Weges Act, 18948 on the grounds
that it comes in the way of the company carrying on its
business and hence violative of the fundamental right
to freedom of trade or business guaranteed under Art,
19(1)(g)16 of the Constitution of Indis, The most
interesting sspect of the case was, that the workers
wllling to work on less than minimum weges fixed by the

15 n, 9,

16 Article 19(1)(g). All citlizens shall have the right
to practice any.profession, or to carry on any
occupation, trade or business,
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government also filed another petition, supporting the
nanagement!s polnt of view,
The Supreme Court held that

If the labourers are to be secured in the
enjoyment of minimum wage and they are to
be protected sgalnst exploitation by thelr
employers, it 1s absfégt_.g y necessary that
restraint should be imposed upon thelr
freedom of contract and such restrictions
(which tend to curtall the absolute
freedom of contract) cammot in sense
be 8ald to be unreasonable, On. %e o ther
hand the employers cannot be heard to
complain, 1f they are compelled to p
minimum wages to labourers even though the
labourers, on account of thelr poverty and
helplessness, are willing to work on lesser
vages,,.. (emphasis added), 17

Replying to a very strong argument advanced on
behalf of both the mill and the workers that the fixatlon
of minimum wage is bdoth oppressive and unreassonable with
regard to at least that claess of employers, who for purely
economic regSons cannot psy the minimum fiwed (but who
have no intention o exploit), the Court sald;

it is in the interest of genersl publle
that the labourers should be secured
adequate living wage, the intentions of the
employer whether good or bad are irrelevant,
If an employer camnot pay the minimum wage
due entirely to his economie conditions this
cannot be a reefon for striking down the

*  law a8 unreasonable,,...Restrictions though
they interfere to some extent with the.

17 1. 9.
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freedom of trade and business guaranteed

unider Article 19(1)(g) of the constitution

are esanable, 1o tie lptorest of generel

clause (6) of Article 19,19

We see, therefore, that the court not only
approved the interference by the State in purely private
contractual relations of employers and employees but
asserted that the minimum fixed by the state must be psid
by the employer to his employees and .1f that cannot be
pald, 1t was better to cloSe downao an enterprise rathey
than permitting 1t to pay at a level belov the minimun,
The court, thus in this judlelal provouncement sanctified
and legitimized the idea of soclal welfare sought to be
‘achleved by the legislature through this Aet, Alter-
natively, ve may Say that the court struck a final death
blow to the doctrixié of absolute freedom of contract
which was a by-product of the Jaissez £ ‘re' philosophy

18 Art, 19(6). Nothinpg in sub.clsuse (g) of the sald
cleuse /Art, 19(1)/shaell affect the operation of any
existing law imposing, in the interest of the general
public, reasonable restrictions on the exercise of
the right conferred by the said sub-clause, and, in
particular, nothing in the sald sub-clause shall
affect the operation of any existing law in so far
a3 1t prescribes or eumpowsers any authority to
prescribe, or prevent the state from meking any
lav prescribing or empowering any snthority to
“prescribe, the professional or technical
qualifiea’ticns necessary for practising any
pmilelssion or carrying on any occupation, traie or
business,

19 n, 9,
20 Kemani Metals & Alloys Ltd, v, Their workmenz‘ (l958), 1

LoLeJ, 13 U. Unicoy v, State of Kerala, A.l 1962
8,C, 12; Bee also n, 6,
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and hence played a role compatiable with snd complimen.
tary to the soeclal phllosophy advocated by the then
legislative wing of the state structure,

Yith the pronoﬁncanent of this decision the
court csme under a scathing erlticism from seversl
sinfluential! quarters, These represented the ¢lass
interest of the haves in the society, The critiques
- characterized the judgement as one which ves illustrative
of the court's unwillingness to critieize current dogmas
in employer-employee relations implying thereby the very nelme i
idea of state interventlon in favour of the class vof ,
have nots, They asgreed that the whole objective of the
Act weS to prevent exploitment, and prevent beating down
of the workers by the employers who had a superlor
bargsini.ng power but wondered how could these objectives
be achieved by forcing the closure of an industrial
enterprise, They noted that no court ever attempted to
ansver the question that "if a labourer camot live
except on minimum fixed by state how 13 1t proposed to
mske him subsist on no wege et all, 1f as a consequence

of the inability of a company to pay, it closes downzeZh
Desplite this criticlsm, the Supreme Cpurt'did
not budge from its eariler interpretatlon and view on

21 Seerval H.M,. nstitutional Law of Indla (Bombay,
1975), wol, 5., P. 425, Also see Seervalts grgument

in n, 9,
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the constitutionality of the Act, Instead it went further
to state that the limitation sought to be imposed by the
Minlmum Weges Act, 1948, on the freedom of trade and
business wes nelther arbitrary nor excesaive but geared

to public interest, The restrictlon imposed wes a
product of intel}igent éare, thorough deliberation and

the cholce made by the legislature was dictated by the

Treason, =2

(111) geif.ImposSed Norm by the Court

'In the process of defending its decision in this
cafte, the Supreme Court alfo lald for itself, a morm to
be observed at the time of declding those cases which
challenged the constitutional virus of soclal legislation
whlch tended to encroach upon the fundamental rights glven
to the eltizens under the constitution, It sald, that

both the substantive and procedural sspects
of the impugned restrictive law should be
examined from the point of view of reasonsble-
ness; that 18 to say, the courts should not
consider only the factors such as duration
and the extent of restrictlons but also the
circumstances under which and the mamner in
which thely imposition has been anthorized,...
The nature of right alleged to have been
infringed, the underlying purpose of
restrictions imposed, the extent of urgency

22 Chitamani Rap v, Madhya Pradesh, A,I,R, 1951 S.C.
48, The position was reaSSex-teé in Express News Paper
Ltd, v. Union of Indla, A,I.R. 1958 S,C., 578,
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of the evil sought to be remedied thereby, the

disproportion of the imposition, the prevalling

condltions at the time should all enter the

judiclal verdioct, 23

The laying douwn of this nomm for ita own
funetioning brings out in bold relief court's predominent
concern with contemporary social issues and a much wider

self.definition of its role than merely legal,

Supndng Up

| We may infer from the fact of Supreme Court
according legifimacy to state interventlon, that the entlire
approach of the court, on the question of employer-employee
relationship and more particularly on the issue of wages,
vwas a pragmetic pollcy-orlented approach, which drew its
strength from the socloweconomle thought engrained in the
constitntion of Indla and a8 translated by the leglslature
in the shape of Minimum Wages Act, In upholding the
constitutionality of the Minimum Weges Act, 1t moderated,
though only to some extent, the fundamental rights and
gave welghtage to the otherwise non.justiciable directive
principles of state poiicy. Further, in the process of
extending its support to the policy of state on the issue of
wages, 1t naturally discarded the argument of vested interest
,‘wwhieh pleaded for absolute freedom of contract, particularly

23 Dr. N,B, Khare vs, Delhi, A,1,B, 1950, S,C. 211,
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vhen there existed no apparently viasible coercion on the
workers to sell thelr labour at a wage below the minimunm
fixed by the state, The court thus withstood strong
pressures comlng from the vested interest sgainst an
enactment which in its view was absolutely vital to uphold
in the wider public interest,

o The pragmatlc policy.oriented approach of the
Supreme Court, does not, however, owe its origin only to
the fact of 1ts having been incorporated in the constitution
or to the indlviduals who constituted the Supreme Court
bench, but glso to the court's very existence within e
particular soclo.politicsl milileu which propagates these
egalltarian ideas, ;

Putting 1t differently, we may say that the courts,
as a constituent of the state system, shared a common
philosophy enshrined in the Constitution of India with 1ts
other constituents, more pgrticularly with its legislative
wing, . This suggests that theoretically there existed a
close-fit in the varlous constituents of the state system
with regard to the policy of state intervention in the
sphere of employer-employee relationship,

| This t£1t' in the policy, however, existed only
to the extent of providing the working class in the
organized sector of industry with a minimum wage and not
beyond that i,e, not on the issue of falr wage and living
wage., It would be well brought out in our next chapter
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that the Supreme Court did not subseribe to the executivets
view that determination of wages beyond the minlmum fixzed
by it should be leff alone to the process of collective
‘bargaining between the two economie classes, The Supreme
Court lnstead insisted upon providing a guideline to the
wage fixing anthorities whieh wa® to be followed by them
wvhile flxing wages over aﬁd ebove the minimum, The
assumption of this attitude on the part of the Supreme
Court suggests that it well realized the inequalities and
imbalances that existed in the respective collective
bargaining strength of both the economic classes, This
eclearly reflects that Supreme Court was not bogged down
to the tscheme! of govermment for bringing about some
emount of economic equality, rather, it devised its own
scheme, '

This scheme enabled the courts to interpose at
an abstract level in the process of colleetive bargeining
vhieh would have developed according to its own dynemics
in the sbsence of such an intervention, The work-foéce
through such intervention was placed in a comparatively
eomfor¥table position because wherever they lacked the
necessary strength to bargaln for falr or living wages,
they could ralse the dispute and thereby lnvite the
intervention of state which in most cases responded by
appointing a wege board to determine the wages not only



70

in that particular unit but in the industry ss such, The
wage boards functioned not on the basis of respective
collective bargaining strength of both the parties but
| on a different bhesls which were formulated and.prescribed
by the supreme Court, » o | |
soclologically, this attitude of the Supramé
Court implles nothing short of altering the institutional
structure of industrial relations by 1ntrodu$1ng & new
element (that of gvallebllity of wage board etec, which were
to work a8 per the norme given by the courts, to settle
dispdtes pertaining to weges 1o case collective bargainiﬁg
does not bear desired results) in the soclal process of
collective bargeining - an element which could be
Yexploitedt by those placed at the lowest stratum of
soclety in edvancing thelr economic interests, We may
note, however, that such like efforts as made by the
Supreme Court could only help in bringing ébout a marginal
change 1n the soclal stratification, Nonetﬁeless even
such merginal changes brought about through the mechanism
of the court process indicate the vzlue and a;gnificance

of thelr very existence,



CHAPTER V
NORMS FOR WAGES

In this chapter, we shall discuss (in the light
of overall fpurpose! imputed by the Supreme Court to its
own function of adjudlecation on the wages) the broad
guldelines and operative norms lald down by the Supreme
Court for effective and purposive functioning of
industrial tribunals and wege fixing esuthoritles, and also
some of the major conslderations which should be taken
into account whlle adjudicating on wages, over and above
the minimum fixed by the executive uwing of state structure,
In other words, vwe shall look into two important aspects
of the COurtis self.view, Whatever be the nature of
these two dimensions, these should loglcally relate to the
stand generslly taken by the Court on the lssue of wages,
We‘haye based this chapter on the judgements glven by the
Supreme Court in caSes relating to Industrial Wages,

' (2) Ppurpose and Guideiine
(1) Imputed Purpose or Perceived Objective

1
The court, noted, that in fixing the wage struc~
ture the industrial adjudication attempts, gradually end

1 Crown Aluminium Works v, Their Workmen, A,I,R, 1958
SeCo 30, ,

-n71q
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by stages to attain the principal objectives of a welfare
state, neamely, to secure to ell citizens sociel and economic
justice, The process of achleving this ultimate ldeal,

by dndustrial sdjudication 1s facllitated by the disputes
vhich are brought before it, The immediste objective

then 1s the settling of that particular dispute apd, in
that, the foundations for achieving the uitimate objectives
are laid, '

(i1) Role of Industrial Tri

Court ss Percelved by Supreme Court

In the opinlon of Supreme Court, industrial tri.
bunals could play a meaningful role to achieve the objec-
tives of a welfare state, To facilitate thelr funetioning
in this particular direction, the Supreme Court laid down
broad guldelines and operative norms, This was done during
the course of very exhaustive comments on the system of
aedjudleation, of various cases viewed by us, These two
aspects were dealt with*comprehensively by the Supreme
Court in the fsmous case of Bharat Bank Ltd v, Employees
of Bharst Bank Ltd,2

The Supreme Court lald douwn that |

The function of the tribunal is not confined

to sdministration of gustice %n'gﬁggrdigfe
yith Jav. can conier r privileges

2 (1950) II.IJCJ; [] 921.
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on either party which it considers ressomsble
and proper....it has not merely to interpret
or give effect to the contractual rights and

gg?%?ggsag gﬁgﬁﬁﬁ:’ beﬁegn ﬁ%ﬁg vThteich

IT considers essential for keeping industrial

peace, {emphasis sdded)

It 48 clear from this, that the wider extre-legal role with
regard to industriel disputes which the court defines for
its own functioning is also projected on the functioning
of industrial tribunals,

The judgement clted above clearly brought out
that pre-exlsting laws are not the only input in any
decislon almed at settling dispute, The emphasis on
‘creating new rights and obligations!, lan turn meant
redefining the basis of relations between the employers
and -employees, '
| In State of Madres v, C.P, Sarathy,® the utility
of industrial edjudication a8 a method for peaceful and
exﬁeéitioﬁa settlement of industrial disputes was
reiterated and 1t was emphasized that courts shonld not
be bothered sbout formsl defects and technical flaws to
overthrow such settlements, The guidelines for the courts
was thus set in this cape -~ they were nmot to look into
legal nlcetles but beyond that, "Beyond that" was defined
in another case where 1t wes observed that “an award made

P —

3 (1953) I L.L.J. Y74,
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in the indusirial sdjudication may impose new obligations
on thelemplayer in _the interest of soclal justice and with
a view tb Secure peace and harmony between the employer
and his workmen,...,Such award may alter the terms of
employment if 1t is thought £it and necessary to do

4
s8g,.%

) This judgement further focussed the attention on
the desirabllity of giving wide powers to the industrial
adjudication machinery to interfere in the sphere of
contractual relatlons between the employer and emplo&ees
once thought to be inpenetrable, It also empheslized that
creation of nev laws should be done with a view to achieve
soclal justice,

This means that the court not only legltimized
the intervention of state in the sphere of contractual
relations as seen earller, but also assumed upon itself
that role, 7The role, hovever, was to be fulfilled with
a viev to achieve lndustrisl peace which according to it,
vas very vital for the soclety at large and in this process,
1t wes not to Stick on to or look forward to the exiating
norms; instead, i1t could create new noms,

4 Bldi, Bidil Leaves and Tobacco Merchant's Assoclation
v, State of Bombay (1961), II, L,L.J. 663,
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(1i1) ggo;%e“M%§1§§ in the §1ght of
ons Objectives

The granting of the role to create new nomms
to the courts with a rider, namely, in the interest of
goelal justicai, 1t may be submitted leads to a situation
vhere it may become pertinent to ask what 1s soclal
justlee? Uho percelves its meaning? How 1s it translated
into laws? Uhat ars the fagctors in the socialrmilieu
vhich effect its meaning? 1s it possible to implement the
meaning given by the judge to soclal justice? 1If not whiech
elements in the soclal structure temd to dilute its nature?
and so on,

The answer to such llke questions would imply
that the task of industrial adjudlcation willl have to be
 necessarily perfomed through an insight into soclal,
economic and political ramifications of industrisl relations,
This mesns that by virtue of these necessities the process
of juridieal decision.masking becomes very delicate and
complex; and the judge has to choose any one of the
several value-alternatives available to him within the
sociel milieu,

Whose cholce shall prevall thus becomes the focus
- of enquiry, To answer this, we shall have to look into the
articulated opinions of judiclary, Note, for example, the
folloving excerpt from the Gendhi Memorial Lectures at
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~ Neirobi delivered by Dr. P,B, Gajendragadkar, the ex-Chief
Justice of Indlgs

We the judges of the Supreme Court, do not
functiod imaividuelly, but,.. nstitutionally.
In the dlscharge of its duuesL‘EE“, T
on many occasions, 8o far to face difficult
and delicate probliems, the solution of which
is not always easy to find, The cholce 1s
sometimes between good and better, and faced
wlth such s cholce, the process o} reaching
the ultimate decision is agomising,® 6

Howsoever, agonizing the process of making this cholce
may be, 1t has to be mede, It is inevitable because the
court has no option but to decide a dispute that comes
before 1t, But then how to do it? Dr. Gajerdragedkar,
himself, suggested a way out when he sald -
when lawyers argue thelr cases,,.and juiges
decide them, it is not their function t
consider the propriety of the poliecy adopted
by the legislature,,..l have always felt that
a jugfe should never allow his personsgl, economie,
political or soclal views to trespass in his
judgement, 6
| It flows from the above that in the process of
judicial decislon, the judge was to interpret the law
either in the light of the 'objectivest gs perceived by the

legislature or in the 1light of the constitution which

5 V.D, Mshajan, Chlef Justice Gajendragadkar, New Delhi,
1966’ p. 2@'

6 Ihid,, pa 17.
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spelled ocut the terundnom® i,e, the highest law vhich
- obviously reflected the Ld;als an@ the higher values of
the zoclety, The court accepted that the " cholcet .aVailable
to it is limited within the foﬁr valls of constitutionsl
ideals, when 1t observed, that in fixing wage Qtructures the
industrisl adjudlcation attempts to attain the principle
objectives of a welfare state, namely, to secure to all
cltizens soelal and economic justice, The proceés of
settling a particular dispute then means mothing but
redefining or restoring the basis of relationshlp between
the partles, and through such a process laylng the
foundations for achieving the ultimate values end
objectives enshrined in the constitution,

It may be noted that such an "attempt" could be
made elther by edopting a purely legalistic appfoach to
the disputes which came before the Supreme Court, meaning
thereby a slow process of change, or by adopting a
progressive outlook which fastened the process of chénge
with the framework of rule of law, The Supreme Court of
Indla adopted the latter,

(iv) Progressive Interpretation of Law gs the Norm

In the process of pronouncing judgements the
Supreme Couré? laid down norme and gulding principles for

7 Article 14l of the Constitution of Indla resds; "The law
declared the Supreme Court shall be binding on all
courts within the territory of Indie,®



78

its own functioning, 1t imposed upon 1t the duty of
balancing competing elalms of economie progress and soclal
Justice, industrlal efficiency and industrial peaces 1.0,
1t required itself to mediste between the existing economlc
realities and the egalitarlan objectives of the
conStitution;Q _

One of the most important contributions of the
Supreme Court in this directlion lies in giving a Yprogressivew
‘orlentation to judiclal interpretation of labour iegislation K
and not adhering to the old practice based upon golden rule
of interpretation of statutes according to which the words
of the statute should be prima facle construed in their
ordinary, natural amd grematical meaning, The court
observedt? that, 1f a social legislation confers certaln
benefits on workmen then 1t should receive a liberal and
beneficient construction from the courts, The liberal
cohatmction, it ruled, must however, flow from the words
of the statute, If on the other hand, the words used are

8 BRal Bshadur Divwan Badri Dep v, Industrial Tribunal,

® Directive Principles of State Polley (Part IV of the
Constitution of Indla) lays down the egalitarian
objectives of the constitution which include achleving

of lliving vwage for the working class,

10 Unilon of Indla v, Trliloki Nath Basin, A,1,R. 1961 Punj.
154, See also Alemblc Chemical Works v, Viorkmen,
A.L.R, 1961 S,.C, 647; Buckingheam and Carnatlie (:o. Ve
Venkatish, A,I.R. 1988 S.C. 1272,
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capable of two constructions, one of wkich is shown patently
to assist the achlevement of the objects of the Act, courts
would be justiflied in preferring that construction to the
other which mey not be sble to further the objects of the
Act. Applying the rule of striet construction and not
giving benevolent or beneficlal constructlon to such
statutes would smount to 'defeatin'g 'th.e real objects and
purpose of such enactments, |

It is in the light of thia norm of interpretation
to be used in interpreting soclal legislation, that the
Supreme Court rejected the earlier held view that "the
conceptlon of soclal justice 6ugh1:' not to be' imported while
interpreting the proviaione of the Industrlal Dlsputes act
or other similar Acw.ﬂn Rejecting 1t in most emphatic
terms in J,.K, Cc:tton-sfainning and Weaving M1l1ls Ltd, v,
~Labour Appellate Tribunslla case, the Supreme court

observeds

In our opinion, the argument that the con.
siderations of soclal justice are irrelevant
and untensble ln degling with Industrial
disputes, has to be rejected without
hesitation, The development of industrial
law during the last decade and several
decisions of this court in dealing with
industrial matters have emphasized the

11 Central India Spianing Weaving and Menufsoturizg Co,
Ltd,, V. State Industriel Court (1959) I L,L.J, 468,
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relevance, validity and significance of the

doctrine of soeclal justice,... 13

It may thus be Said, that, the choice available
to the judieiary in the interpretation of socisl welfare
legislations was nerrowed down to one which terds to achieve
the 1deal of soclal justice 1.e, the values and ideals
enshrined in the premable to the Constitution of Indis,

Ve may infer from the preceding paragraphs that
the Supreme Court of India took ﬁpon itself the role of
ereating new laws by drawing from the felt needs and
aspirations of soclety and articulating them through
Judielal pronouncements without giving undue welghtage to
the technicelities of lsw, The pulse of felt need, of the
people was not to be ganged from any other evidence dut
from the egalitarian objectives enshrined in the

Constitution of India,
Hence, we may conclude that the tribunals and

the hierarchy of courts in Indla, were reauired to function
‘in a value-oriented framework with the objective of
translating the constitutional ideals into reality,

13 Ibid., at p. 444,
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(b) tive Inputs by the Supreme Court
. on_the Tssue of Waged |

In this section, we shall continue with the theme
of soclal justlice and progressive interpretation of law a8
laid down by the Supreme Court in the preceding section,
TWo very important things will come out in the present
section, . (i) That the sﬁpreme Court during the course of
ad judication on the issue of wages did not remain eonfined
to the statutory definition of the minimum wage, Rather
1t expanded this concept to include some more logleally
related components, (1i) Not only that but the court also
emphasized strongly the necessity on the part of the
‘inqustry to go beyond minimum vage and give falr and
living wagela to the workers, In other words, holding
the necessity of paying minimum wage as absolutely
necessary and beyond challenge, it also suggested some
further benefits to the labour and suggested nomms for
its achlevement, '

(1) Minimum Weges, Falr Wage & Living Wage

1 The Minimum Wagze
The minimum wage, according to the court 1s the

starting point below which no industry can be allowed to

14 The fuller meaning of these terms 1,e, falr weags
and liv wage heave been dlscussed in this
very section ln the subsequent pages,
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payals It must be at a level sbove the bare minimum required
for mere subsistence and the bare physicsl needs of the
worker and-hia family.le The Supreme Court mede it very
clear that the minimum wage prineilple hes no reference to
the value of work done by the worker, It hes to be
determlned on the basls of the cost of living and the
normal or ressonable needs of the worker endvhia famlly
on the bare subsistence level.m? It later expanded the
concept of minimum wage by adding the component of
efficlency when it noted that "the wage must be such which
can preserve his (workerts) efficlency 88 a warker“cla

The two components, neamely, the fulfilment of
bare physical needs and the preserving of his efficiency
a8 a tworker' were not found satisfactory by the court
because these tests tended to treat the worker as a clog
in the soclal machine and appeared to be derogatory and
inhumene vis-a.vis the worker, The court, therefore, added
three more components besides the two noted above, in
the fixatlion of minimum wage. These were; (1) Some

15 Hindustan Times Ltd. v. Their Workmen, (1263) I
LyL.J. 108; M/s, Woolcombers of Indla Ltd., v,
Thelr Workmen, A.L.R, 1973 s.C. 2758,

16 . Express Newspaper v, Union of Indiah AI.R, 1988
s,C. 578. : '

18 U, Unichoyl v, State of Kerala, A,I,R, 1262 S,C, 12,
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mezsures of education for worker end his family;lg (11)
medicalv requirements of the worker and his family;zo and
(11i) the generally necessary amenities for the worker and
| his fami}.y.gl The evolution from bare minimum to the
statutory minimum, fo be fixed after teking into account
the above mentioned components reflects noi only the
‘non.static nature of this category of wage but also the
falth of the court, that the concomltants of minimm wage
must necessarily ehange and incresse with the progress of

society;az

2 Fslir Wage

Falr wage represents a level vhich is in between
the minimum wsge prevalent presently and living wage, The
Supreme Court considered it a5 an essential step towards
the progressive reallzation of the ideal of 1llving vage,
In the initial stages it may be eclose to the level of
minimum wage, it was to be gradually eshanced, depending
upon the capacity to pay so that in time it would progressively

19 Standard Vacuum Reflning Co, v. Ite Workmen (1961)
' IL.LJ, 22?9, ;

20 1Ibid, See also Phaltan Sugar Mills v, Thelr VWorkmen,
(1os4) 11 L.L.J, 341,

n, 16,

Chandra Bhawan Bbaxding & Lodging v, State of
Mysore, A.1,R, 1970 S,C, 2042, .

N R
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approach the living wage.za The reasonableness and fairness

of the wage vwas to be judged by posing the question; whother

it vas adequate to cover the normel needs of the averasge

employee regarded eS & human being living in a aiﬁilized
community and whether it secured to each section of the

workers those conditions which are necessary for the
continuous and efficlent fulfilment of its particular
funetion in the =ocial machine?z4

The Supreme Court, noted,25 that in en effort to

secure a truly felr wage, the needebased minimum as formu~
lated at the 15th Indian Labour Conference in 195726 mus ¢

23
24
25

26

n. 16,
n, 19,

All India Reserve Bank Employees Assoeimtlon v, Reaerve
Bank Of India AQI;R. 1%6 S.C.’ 3050

For a deseription of need based minimmm wage es for-
mulated at the 15th Inmdien Labour Conference in 1957

see Memon, K.S.V,, Foundations of Wage Policy (Bombay,

1968), pp. 2545,

The Supreme Court in Reserve Bank caSe (ibhid) observed
that "Three Consumption Unit formuls is on the lower
side,,,,The formula ignores the frequency of variation
in famlly size in certain regions end employments, 1%
ignores number of wage earners avallable at different
stages, 1t ignores the increase or decrease in consumps
tion gt different stages in employment i,e, the nge
structure and 1ts bearing on consumption, It does not
consider the number of years over ¢h the femily would
grow to the 'maxt fixed of 3 consumption units,®

The Court further observed that the Szstry Tribunal which
thought of 3 consumption units at the 10th years and the
Sen Tribunal st the 8th year missed the realities of our
national 1ife., In our country it would be wrong to
assume that on an average 3 consumption units must be
provided for by the end of 5 years service and the
consumption units in the first 5§ years of employment
ahouggpbe graduated, d pLoy
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be achieved desplte the fact that the acceptence of this
formula is really very difficult, 7This clearly indicates
that supreme Court was not satisfied with even the
criterion adopted for fixation of minimum wage as 1t exists
presently, It first asked for the achlevement of the
" minimum which would be tfalr' and then the falr wage whieh
should be paid to a worker living in a "civilized" soclety,
The concept of ®eivilized® soclety heing‘very vast to
include every possible thing that goes on to make the workex
comfortable, efficlent and ultimately a still “better®

-

eitizen,

3 Living Wage

The Supreme Court, quoting Phillp Snowden, noted
27 .
in Standard Vacuum cases

1t may not be possible to give a precise or
satisfactory definitlon of a living wage,

but 1t expressed an idegzi a bellef, a
conviction, a demand, ¢ idea of living
wage Seems to come from the fountain of justice
which no man hes ever seen, which no man has
ever explained, but which we all know is an
Instinet divinely implanted in the human
heart, A living wage 1s sometime far greater
than the figures of wsge Schedule, It is at
the Sszme time a condemnation of unmerited and
unnecessary poverty and a demand for some
messure of justice, : :

+ve the idea 0f llving wage 1s that every
workman shall have a wage whiech will

2?7 n, 19,
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meintaln him in the highest state of

industrial efficiency, which will enable

him to provide his family with all the

materdal things which are needed for thelr

health and physical well being, enough to

ensble him to qualify to diacharge his

duties as a citigzen, 28

This judgement reflects that the Supreme Court
accepted in an unqualified manner the ideals e8 lald down
in Article 43 of the Constitution, The court, as in the
cafe of minimum wege, also noted that the concept of living
wage 1s not static one; it is expanding and the number of
constituents and thelr respective contents are bound to
expand and widen with the development and growth of
economy, It waS alSo not possible, rather it would be in
expedient and unwise to meke any effort to coneretise
the spld concept 1n ﬁonetary terms with any degree of
definiteness or precision,zg

The Supreme Court took & reslistic view of the

situation when it noted that “uwhile the industrial

28 In the Express Newspeper v, Union of Indls A.I.R,
1958 S.Ce pe 578. The court observed: Living wage
is one vhich ensbles the workers to provide for
himself and his family not merely the bare essentials
of food, clothing and shelter, but also a messure of
frugal comfort, which Includes education for his
children, protection against 11l health, requirements
of eSsen%ial social needs and a messure of insurance
gig;qst 0ld age and the misfortunes that may fall on

i, J

29 n, 199
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ad judieation will_he he%gy to fix @ wage structure vhich
vould give the workmen generally a living wage, economic
consldernstion meke that only a dream for the future°? and
so the effurts should be mede to achleve tfalr' uage to the
o rk. forea,” | |
The positive function vhich the Supreme Court
performed in defining thesc concepts wasy
{g) stressing thot the components which constitute
these eategories have to echange with chenging
econonlc and Sociol Scene,
(D) translation of abstrcet categories mot in
terns of mopetary volue but in terms of
their certain real-life-components, thus
faeilitating the tesk of wage fixing
outhorities; and
(¢) expending the components of minimom wage
taking 1t from bore subsistence to something
more then that and thus moking 1t cbligatory
upon the executive to £ix vages at a level
much higher than were being fixed earliier,

fbié indicates that Supreme Court adopted m very pragmatic
and realistice viow point vwhich was c¢learly oriented in
favour of the work.force engeged in the industrial sector

of our econony.

-

30 n, 15,
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{¢) OQOperational Norms for Achleving Fair Wages

The Supreme Court, not ohly pointed out the necessity
of giving falr wage to the workers but also took upon itself
to ley down operational set of norms for determining these
wages, Thls urge on its part can be seen to be -flowing
directly from its attitude of soclal justice, These norms

are as foliovss

(1) The Capaelty of Industry

The financlel capacity of the industry to pay 18 a
primary consideration for awarding a revision of the wage
scsles, The only exceptlon, as discussed earlier being in
the cases of bare subslstence or minimum vwage which the
employer must psy irrespective of such capacity falling
vhich he should close down his establishment,

The guiding norms lald by the court for the vage
fixing authorities, while fixing weges over and above the
minimum which touch upon the igsue of capacity of industry to
pay are summed up a8 under;

.(i) The burden above the minimum ean only be
Justifisble, if the industry is capable of meeting it.al

(11) Tribunals must record evidence and reach a

definite finding about the capacity of employer to bear the

31 Workmen of Gujarvat Electriclty Board v, Gujarat Electri.
city Board, A.I,R, 1970 S.C, 87; Hindustan Antibiotles
Ltd. v, The .Workmen, A,I.R, 1967 5,C, 948,
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32 ind the

buidén of the proposed increase in the wage Scales,
employer must be given an opportunity to establish that he
cannot bear the additionsl financial burden,>S

(111) The problem of sdditional burden which the
.proposed wage Structure would place upon the employer must
be taken into’ considerstion,®* It would include assessing
its quantum, ressonableness end the employers! capaclty to
besr the burden, both in the context of present and future,

(iv) Flowing from the gulding norm (1), assessment
should be made of (a) the financial position of employer;
(b) progress made by the lndustry historically, (g) past
performance end future prospects of the 1ndustry;35 (8)
profits and/or losses made by the industry; (e) the nature
of demands fulfilled and proposed to be fulfilled by the
inﬁustry; (f£) allovwence for depreclation and alloecation for
reserves to keep industry in good heslth; and (g) unemploy-

ment that may be caused due to an increment in wages,

—

32 Federation of Small gnd Medium Industries v, Their
Workmen, A,I,R, 1972 S.C, 2126: Alrlines Hotel
(Pvt) L¥,, v, Workmen (1964) i L.L.J, 41§,

33 Unichem Leboratories Ltd, v. Workmen (1972) I L.L.J.
567, See also Wanger & Co, v, Thelr Workmen (1963)

il L.L,J. 403,

34 Sangam Press Ltd, v, The Workmen, A,I.R. 1975 S.C,
20386,

35 T.M. Abdul Rshim & Co, v. N.A,D.B, Workers Union (1958),
II. L-L.J' 736.
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(v) Usual profits mede or losses imcurred by the
industry a8 a result of adventitious circumstances should
not be sllovwed to play a major role in the constructlon of
wage structure, Similarly, a mere possidbility of acquiring
finenelal stability in future, resulting in profits, wvas not
éonsmdered a good regson for requiring the industry to bear
the sdditional burden out of capital, i,e, by encroaching
upon the capital, 36 ’ L

(vi) Incressing of wages only on ad hoe basis
vhile the larger issue of deciding the uage structure wae
pending was not considered to be correct.37.

(vii) Attempts should be made to reconclle the
natural and just claims of employees for a fair and higher
wage and the legitimate desire of employer to meke e
reasonable profit i,e, allowances.should bé made for a
reasonéhle return on capital.ag

(viil) The faet that directors of'a particﬁlar
small company are also the directors of a bigger and
prosperous congern 1s not relevant and materlal in considering

the financlal position of the fbrmer.39 But large emoluments

36 Delhi Cloth Mills Chemieal Works v. Its Workmen (1962)
I L»Lii}" 388’ sSes glso Uilliam Sons (Ilﬁia) Pvt Lmo
v, Its Viorkmeén (1962) I L.L.J, 302,

37 Airlines Hotel (Pvt) Ltd, v, VWorkmen, A,I.R, 1962
S5.C. 676,

38 nala

39 Fﬁ'mistan (Pvt) Ltd, - v, Its Workmen (1966) I L.L.J.
7
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| paid to the directors is an indication of satisfsctory
financial posj.tion.@_

(1x) The increments of wages or scale of remuneration
* could only be fixed having due regard to the eapacity,

The Supreme Court, however, warnedéz that the
:!.nduatria!. adjudication should not iean too heavny on
tsingle.purposet statements or adopt any of the tests evolved
from such statements, whilst it is attempti;ng tﬁe task of
‘deelding the financial eapaclty :m the context of the wage
problem, It al20 suggested for a dgtaile& éxamination of the
position and emphasized that the decision should be based on
a broad view which emerges from a consideration of all the
relevant factors and glving adequate welghtags to the
interests of the cenﬂumars,% 1t also lald down by implieation
that the norms discussed above must be followed when it
observed that an award fixing ilncressed raetes and scales of
wages without considering the emp:!.ayera finanelal position

18 bad in lew, ¥

40 ui}.liamaons (Indie.) Pvt Ltd, v, Its Vorkmen (1962)
I LeLeds 30& _

Britanla Bullding & Iron CQ. Ltd, v,
(1984) I L.L,J, 681,

42 ahmedsbad Millowners Assoelation v, Textile Labour
Assocliation (1966) I L.L.J, 1.

43 Menon K.8,V,, Foundations of Wsge Polley (Bombay, 1969),
Pe 25, '

44 Novex Drycleaners v, Its VWorkmen (1962) L.L.J. 271,

| !i':“‘-
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(ii) Industry.cum-Reglon Formula ¢ T
i8sue ol Comperable Concerns

Once the capaclity of the industry to pay is estab-
lished, the reduction of this capaeity to monetary terms hes
to be done through what is popularly known a8 industry.cum.
région formula, teking a falr cross-section of the industry as
a gulde, Relying on the capaeclty of any singlé unit in the
industry or the capaecity of all industries in the country as
- a whole in fixing the wage etrueture would lead us to wrong
,measurea.45 The Supreme Court made it clear that en award
revising the wage structure in any estgblishment in violation |
of the formula is inValid.46

The queﬁtion that c¢rops up then is whether ¢to
emphasise on the industry or the reglon part of the fozmula3
To resolve this, the Supreme Court laild the broad guidelines
as unders |

(g) Where there are a large number of industrial
concerns of the same kind in the same region, it would be
proper to put greater emphesis on the industry part of the
industry.cum.region prineiple in the matter of fixing wages.47

(b) 1If the number of industrial concerns of the

n, 16
Burn & Co, v, Thelr Workmen, A.I.R, 1959 S.C. 529.

47 CGreaves Cotton & Co, Ltd v, Their Workmen (1964) I
LoL,Js 342,

& &
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same kind is =msll in a particular region, it is the regional
part that assumes 1mportance.48

| The emphasis on the industry.part of the formula
reflects an attempt on the part of the Supreme Court to put
all concerns in that particular industry on more or less the
same footing in the matter of competitlion in the market, The
court considered it a desirable duty of industrial sdjudlct.
tion to ha#e a8 much uniformity =8 possible in the wage scales
of different concerns of the same industry working in the
same reglon despite different finsneisl capacities of the
eoneerns,49 |

The Supreme Court felt that the zbove classificae

tion holds good for the blue coller work-foree in the case
of vhom, the industry.cum-region prinelple must strictly
be appiied and comparlsons must be made only with concerns
in the same industry, In the case of clerical and subordinate
staff, the stress is on "reglon¥ end not eo much on
nindustry® because the nature of their work 18 more or 1ess
the aame,'whaxever be the industry in which they are employed,
In their case the comparison with concerns in other industries
or other lines of business situated in the same region 1is

‘permitted,>°

48 1Ibid,
49 Vorkmen of Hindustsn Motors v, Hindusten Motors Ltd,,
(1962) II L,L.J. 3524

50 French Motor Car Co, L% v, Their Workmen, A,I1,B. 1966
s.,C, 1327; Workmen, Orlent Paper Mills v, ‘orient Paper
Mi1is, a.i.m. 1969 S.Cs 9'?6- mpmn Ltd, V. Their



94

The Supreme Court, through some of the judiclal
declsions edded a rider to the guldeline (a) above, It lald
down that even in the same line of business 1,e, where
ingustry part of the formula is to be given importance, it
would not be proper to compare the non.comparsble coneerns,
This in tum means; thét neither a disproportionately bigger
coneern fit for comparison with)smaller a concern nor 18 g
small struggling concern with a flourishing ona.slv It even
endorsed the stand taken by a tribunal whiech refused to
accept for comparison a small concernm located in s small
town with a company in the capital eity of a State.,sa

Now the question that arises is whether comparabi.
lity means exactly equal in all respects? How should a
tribunal declide on this quastion? The supreme Court in some
leadlng cases lald downz |

A Tribunsl should see that the disparity is not so
large a9 to meke the comparison unrvegl, It would not be
safe to compare a comparatively small concern with a large
voncerns in the same line of business and impose a wage
structure prevailing in the large concern as a rule of
thumb without consaidering the starding, the extent of labour

force, the extent of business and the extent of profits made

51 French Motor Car Co, Ltd v. Thelr Workmen, A,I.R, 1966
S.C. 1327,

52 Patna Electriceity Supply Co, Ltd., v, Thelr Workmen (1964)
I L.L,J, 148, ' '
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by the two concerns over a number of years;sa the presence

or absence of reserves; the dividends declared by them and
their prospects in future;54 number of customers; comparabllity
of wsges being pald to workers; the techniques of production
i,e, capital or lsbour intensive; and the productive
eapacity;ss Attempts to level up wages without making
suffieient allowances for differences lesds to hardshipse

end henes the comparisons must be made cautiously,

The Supreme Court also lald another norm for the
tribunals when it observed that the comperable character of
other concern under consideration has to be detemmined in
the light of material factors bearing upon thelr similerity
with the concern, These fsctors have to be estsblished by
relevant documentary evidence, and the gquestion cammot be
decided merely upon the opinions expressed by a witness
produced by an employer.57 The Supreme Court held that the
burden to prove his clalm that he pald weges et a higher

rate than others (by producing relevant material) lay on

53 Maripa Hotel v, Thelr Workmen, A,1.R, 2062 S.C, 1258;
gee alSo n, 40 and n, Bl,

n, 40,
n, 44«

Kemani Metals & Alloys Ltd, v, Thelr Workmen, A,L.R,
1967 S.C. 1175,

vorkmen of Balmer Lawrie & Co, Ltd, v, Balmer Lawrle
& Col, Ltd.(1964) I L.L.J. 380,

8 8§8& %
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the employer.58 If the employer wanted to plesd his 1neb11ity
to pay at the rates fixed by tribunal, the justification of
~ the plea of want of capaclity would depend upon the evidence

of the employers financlel position over a period of yesrs
which alone would indicate whether or not, it is a purely
temporary or fortuitous situation,5® |

By spelling out in detall the tests of cepaelty of

industry to pay; the application of industry.cum.reglon
formula and the emphasis on compsrablility of comparable
concerns, the Supreme Court, it mey be seld, worked in s
direction of laying sound foundations for determining falr
'wages, In the absence of these, each of the wage fixing
anthoritles mey have resorted to evolving thelr own noms
end leying down of different basis for the determination of
falr wages, This, it may be submitted, would have resulted
in ereating confusions, different standards and industrial
tension « a logiesl outeome of aspplying different standards
to workers engaged in different industries, |

(141) Basis for Upward Revision of Wages

The court slfo laid down norms on the issue of
revision of wages, The thrust of the various judgements is
towards favouring the interests of the working cless,

58 Delmia Dedri Cement Ltd. v. Avtar Narain Gujrasl (1962)
I L Lon 261#

69 Kirlsmpudl Sugar Mills v, Industrial Tridbunal (1971)
II Lt LQ J. 491‘
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~ The important doctrines of pes judlcats wes rejected
by the Supreme Court in Workmen of Balmer Lawrie and éo.
Ltd. v. Balmer Lawrie & Co, Ltd,°® The court latd down
in this case that the technical considerations of res judiegts
Should not be éllowed to hamper the discretion of the wagew
fixing suthorities and hence the workments demands camnot be
rejected only on the ground that emough time has not passed
after the la8t sward, This declsion permitted the workmen
to railse thelr demand for revislon of wsges as Soon a8 they
 felt the pinch of rlsing prices and other circumstances,

- fThe court also lald down that if the le8t adjudi-
catlon effected only minor modifications in the wege structure
originally fized, thus leaving it malnly ss it wes, a case
for upvard revision exists in view of the changed clroume
stances.sl

A rise in the cost of living was yet another factor
vhich acecording to the Supreme Court permitted & revisiocn In
the wége-atructure. It lald down that revision of wgges must
be done if wage Scales have remained statle and'unaltered over
a long period of time during which cost of living has con-
siderably incressed 62 even though s previous tribunsl refused

60 1, &7
61 Patna Electrieity Supply Co. Ltd,, v, Thelr Workmen
(1964) II L.L,J. 148,

62 (Clnema Theatres v, Thelr Workmen {(1l964) II L.L.J., 928,
See als0 n, 15, end n, 51,
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to do so0 on a valid groundﬁa and even if the company i paying
the highest wages in the area.aﬁ In this context, the Supreme
Court also noted that -
the existence of a Scheme of dearness gllovedorw
linked to the rise in the cost of living i3 no
answer to the workmen's demand for revision of
wage structure on the ground of incresse in the
cost of living since the last awaerd unless the
tribunal reaches a definite conelusion that the
prevalling scheme of dearness allowances gives
complete neutralization against the rise, 66 -
The ceses dlscussed above indieste that the Supreme
Court by diseéarding the doctrine of res judleata and by
laying emphasls on the merits of each cmse clearly brought
forth the importance of changed economlic scene and the
futility of dogmatic approach in the context of the lssue
. )\tddu‘\ -
of revision of the wages, The 3hed3a££,of the techniesi.
legal nicetles 1n the context of changed circumstences, is
an indicator of the pragmatle and progressive cholce vhich
the court made instead of a status.quolist attitude, It is,
it may be submitted, an attitude which %8 in tune with dboth
the contemporary theories of judlclsl process and the expected
role of the courts in the context of developing demoeratie

socleties committed to rule of law,

63 Indian Oxygen Ltd, v, Its Workmen (1863) II L.L.J. 83,
64 n, b1, ’ '
66 n, 57.
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4

(iv) gtgndardizotion of Wages

A heterogeneous growth of wage in industries has
béen qon-e' of the heritage of the pest, This heterogeneity
prevalled for the sazme skill a8 between different industries
aS alfo for simlliar skills within an industry :LtSelf,ﬁa This
aspeet was considered by various comitteasf’? end izomOgeneity
' in wages wes defined s an objective of the First F:}.vs—xeax
na® | |
| The adurt gave its overwheming»s-ﬁpporlt .'m the
implementation and achlevement of standardized vwage sStructure
vhile keeping the interest of labour above board, wherever
possible,

The issues was for the £irst time ralsed before
" Bombay High Court in Ahmedsbed Mill Mazdoor Mendel V.

ahmedabad Spinning end Mamufecturing Co, Ltd.S9 1In this

66 e%o_gt of %e N atio:i_e% c::?iss‘ n_on Lebour, Ministry of
%— our, rmployment an abllitation, Government of
Indla {New Delhi, 1969), p. 198, '

67 Pombay Industrial Dispute Committee 1922: Textile Tariff
Board 1927; Bombay Strike Enquiry Commitiee (1928-29) Report;
thitley Ccommission Bombay Textlle Labour Enquiry Committee
1240, Rege Commlittee Report 1946; Committee on Falr Vgages
19493 Source; Report of the gatﬁ,on% Commission on gahoug,
Government of Indig,(New Deihi, 1969), paras 14,38, 14,39

68 1bid,, para 14.40 p. 199, "The First Plan recommended a

- cleaY objective of asccelerating the process of

“ stendardization of wage rate and extending this process
to @8 large a field =8 possible,®

62 (1955) 1 L,L.J, 556, )
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esse the compsny sought to reduce the fgoing! wages (prevall-
ing weges) in the light of an award of the tribunal set up
to standardize the rates of vages of various eategorles of
textlle workers, It was challenged by the employees on the
ground that there was no legal provision vhich contemplates
that employer cannot pay wages over and sbove the wages fixed
by the eward; his only obligation is not to pay vages less
then those fixed, The mlll contended that the award hed
standardized the wages, non.payment of which would be an
offence under the Bombay Industrisal Relations Act, 1946,

The Court rejecting the plea of the workers held that in the
case of minimum wage, the obligatlon upon the employer is
not t0 pay less than the minimum fixed, whereas in the case
of standerdization of wages the obligation upon the employer
is two folds He can nelther pay less nor pay more than the
vage fixed because the intention in the case of standardiza.
tion 1s to stabillze the wages on a definite basis, Even
though, in the process of standardizatlon, some workers

may get wages lower than what they were previously getting
the loss to them would not be considerable and whatever the
loss be, it would be mitigated hy the larger interest of |
labour which such'ﬁ‘tanﬂardization serves, According to the
court, elimination of divergences in the standards of paymeﬁt
of workers 193&5 to the removel of a frultful cause of
recurrent wage disputes, besides promoting a feeling of
solidarity among workers and greater national output,
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This viev wa2 approved by the supreme Court in Birla
Mills ca$é7° where 1t clearly spelled out that to achleve
standardization the wages should be ralsed to the stendardized
level where they are low and reduced where they are
high, | |

These ceses laild down the prineciple, that, it would
not be correet to say, that under nmo clrcumstances (except
vhen the structure fglls in the category of éubsistence or
minimum) can the wage structure be revised to the préju&ice
of the workmen,

- The Supreme Court, however, did not rest at this
stage, 1t went furthef7l by laying down some practical |
considerations for the tribvunal, It observed that the
tribunal should keep in mind that subStantial reduction in
the wage atructure is 1lkely to lead to dlscontent among
woTkmen anﬂ may result in disharmony between the employer
and his employeess; and that would never be for the benefit
of the industry =3 a vhole, On the other hand, vhile
sssessing the value oy importance of possible discontent
amongst workmen resulting from the reductlon of wages, the
industry 15 burdened with a wage structure beyond its
finsnelel capacity, its very existence may be in jeopardy
and that would ultimately lead to unemployment,

70 Birle Cotton & Spinning and Wegving Millie v, Workmen
(r962) I L.L.J. 642,

71 =n, 1,
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It may, thus be observed, that the SupTeme COUFL modeveted

-dinbed the very strong and clear rule lald earlier according
to which the wage étructgre could be revised to the prejudice
 of the worker in the process of standardization by introducing
the gulte obvious element of discontent amongst workmen g8 a
result of such s reduction,

| We may conclude that by introdueing the element of
discontent smongst workmen (which may result from & reduetion
in wages in the process of standardization) the supreme
court,(upholding the desirsbility of stamiardization
vested the tribunals with a disceretion to look into each
case on 1ts merits) thus preventful the mechanieal
aspplliecability of the rule, The new norm which emerges from
this is, that the on goingiuages should not normally be
reduced unless a clear case on merit can be made out to the
éaxiafaction of the tribunal, This again 18 gn interpre-
tation which has pioulaboux orientation,

Supning Up
The eontent analysis of the coses discussed under
this chapter reveals that the perceptlon of the role Qf the
court by those vho manned it, was much vider then the role of
| dispute settlement attributed to it by the classlicel thought,
The court was not seen a8 'just? a part of the vhole socletal
machine mechanieally fulfilling the task attributed to it in
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the traditionsl sense but as an institution which could
perform creative policy making functlons,

| This ies well reflected from the purpose tnét the
court imputes to itself, namely, thet of not confining to
administyation of justice in accordance with the given law
but also ereating new norm® and evolving new patterns of
contraetual relations between the employers and the
employeesS«~the two soclal classes in the soelal structure
of our society, In doing so the gulding light wes to come
from the grguments bssed upon the concept of soclsl justice
g8 well a8 the idesls of egalltarianism enshrined in the
Constitution of India, The operative mechanism to achleve
it was to be found in the norm of tlibersl! and ‘beneficlent’
interpretation of soclsl legislations, which the court
defined for its own functioning, This could be viewed &8
reflecting s commitment on the part of the court to achleve
an egalltarian soclety as described in the constitution via
‘the 1iberal interpretation of a particular enactment of

substantlive lsw, .
Qur view is further substantiated by the data which
reveals that the Supreme Court added new components to the
alrepdy existing components (as defined by executive) of
ninimum wage, thus giving *moret to the vorking class es
compared to vhat they were initially getting. This in turn
also reflects upon the gommltment of court to bridge the gap
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between glaring economic inequalities that exist in social
structure,
‘?he\assumpticn by the court of the role of spelling
cut norms for the wage fixing asuthoritles in the fixation of
falr wages simllarly point out to its concern for evolving a
sound wage policy, This 1s of particular significance from
our point of view because the Supreme Court did all this in
the sbsence of both a substantive law on falr wages and in the
absence of a policy directlon from the execdtive-to vardous
wage fining snthorities on the question of determining fair
wages, This éttitude on the part of court suggests that the
classical fheary of distribution of power amongst the various
constituents of atate system stands modified because the
poliey formulation functlonmsaccording to that view should
have been done hy leglslature and not by courts, This
suggests an important change in the expected role of the
institutional Structures of the judiciary, s seen in its
classical semse,

As a point of departure, it would be of particular
interest to mote here a# to how such a wide role for itself
was pérceived and assumed by the court? The answer to this
" hes not to be found in the abstract jurisprudential and
sociological theories concerning the functioning of judiclary
but from the entire soclo.politiceal milleu in which courts
funetion, Some of the varlsbles which polnt to the socio~
political mllleu are;
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(2) Existence of pre.defined constitutional goals
and the value enshrined therelin which provide the guideline
for the development of our soclety, |

(b) Existence of a bssic suﬁstantive law which '
. yrovides a sound bsSe not only for the acl;ievement of 8 parti.
cular objective but also facilitates the court to improvise
upon ~1;119 substantive law through the mechaniﬁm c:t; inters
pretation; “

(c) Absence ci‘ restralnts of public opinion which
was never against the idea of falr return to the working
classg |
(d) Policy statement of Mr, Nehru alreedy referred
to in chapter III1 rerlec;ting Governmentis elear-cut commite.
ment of achie%vh}g falr wage for workers tkirough the mechanism
of law, ‘ |

The perception' by the court of a policy meking
role becanse of the above stated and o host of other varliables
lead us to a very interesting soclological insight; —

—  That the court exlsts g8 a *partially independentt
sub.system of the state structure meaning thereby' that
procedural pro.césses of the court are insulated frmﬁ external
influnences meking it procedurally independent end at the same
time not making it unresponsive to social interests and to
the arficulated demands of varlous sections of the soclety,
Its response to such demands 1s patterned according to its



106

internal dynamiecs which in turn reflects besldes many other
things the dominant concern of the practitloner group i.e,
the judges and the lawyers,

" We mey thus Say that the judiciary es & Sub.system
of the 6verall legal system has8 a differentiated structural
home' vhich prevents it from either becoming subservient to the
ruling ellite where 1t starts disregarding the interests of
other organized groups and collectivities or from becoming
completely entonomous and thus insulated from the influences
of soclal enviromment, '

In the light of the data on the questlon of wages
to the working cless engaged in the industry, we may extend
the argument furﬁzer to conclude that in the context of our
soclety which 1s wedded to a process of evolutionary change
through the mechanism of law and which zdheres to the rule
of law in 1ts very functioning and existence, the judiclary
18 not a superfluous dut a really meaningful institution, We
say eo becouse what the legislat:uré could not do to promots
the process of soelal change through the specific case of
wages for industrs.;i workers because of its slmost total relimece
on a varlety of interest groups for 1ts legitimate existence
'and al2o due to 1ts deslire to evolve a socelal consensus was
done by the Supreme Court because of its comparative autonomy
and also from the faet that 1t seeks ;Legitimaey for its
ex,i.s{;encehin & greater proportion from the constitutional -
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goals i,e, the societal ideals and not from vested interest
groups and collectivities,

. But it does not suggest that the Supreme Court
-performed a role much differeant in content from the role
pérfomea by the legislature 'vis.»a-vis the soclal systenm,

The court very much like the legislature, performed a system
maintalning role though the levels at which it was dQone
differed, uhersas the leglsliature attempted to maintein the
soclal system by trying to work out a Soelsl consensus and
compromise satisfylng varled interest groups swhich accord
legitimacy to it; the court performed a similar role by trying
to translate and give mesning to the abstract 1deals enshrined
in the constitution thersby preventing the erosion of the
faith of people in such idesls,






CHAPTER VI

'CONCLUSIONS AND PROJECTIONS

Conclusions

The present study of suﬁrems court'a.attitude'tn
the issue of ingustrial wages, 1n particular, iis reSponse'to
the states' enactment on minimum wage, corresponds to the
‘instrumentalismt approach - one of the four approaches in
the soclology of law, In that, it views legal system as a
potentially dynamie system capable of meaningfully aiding to
the process of plamned soclal change, 1In coﬁtrast to the
santiformalism' and ‘plurslismt . another tw approaches in
the soclology of law, our work gives affimmation to the
formal legal system and views it as a significant soclal
reality rather than derogating and doungrading it, Our study
also asserts value-cholee on the part‘of the court inp its
functioning vithout which it would mot be posalble for the
court to go beyond the stipulations of the legislature on
the issue of industrial wages,

The attitiude and response of the court can be unier.
stood in the broadef context of certaln set of constitutionsl
values as articulated through various institutlions of the
soclety.

In the soclologlcal sense, the very incorporation of
pro-Llabour orlentations in the tdirective prineciples of state
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policy of our constitution eén be understood as reflectlions of
'global values of humanism and the notion of welfare state (antia
Jodssey faire) both of which prospered in the high.tide of
industrial revolution, Once these values ‘become inecorporated
within corpus of Indian constitution and came to be regarded
as high value points, it becomes interesting to analyse how
these find expresslon through varlous institutlonal settings
such a8 the judielary, o
We selected for our present study the particular
issue of state enactment on minimum wageé eS8 responded to by
the judiciary, In keeping with the satd constitutional
values Government of Indla enacted a legislation on minimum
wages msking it obligatory on the part of industry %o
disburse remuneration to 1ts work-foree accepting coertain
minimum wage level as absolutely necesSary and beyond
challenge, TFor our analytical purposes, we regarded this :
enactment a8 an operstional varient of the sald valde
orientations,
| Uslng extensive case materlial from Supreme Court
Judgements, we tried to read the nature of courts' response
to this enactment, Ve discover, in thia response pattern
| three distinguishable, yet related components as followss
(1) First of all, the case data revealed that
Supreme Courtis attltuds was supportive of states' attitude.
Iin other wordsy 1t not only found nothing wrong with the
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legislation buﬁr also found it fully in keeping with the .
spirlt of soclal justlice and industrial peace which 1t
sav embedded in the very fabric of constitution,

(11) Secondly, the Supreme Courtts attitude is
*éugumantative' of the baslc provisions of the lew, which
means, that Supreme Court whlle issulng judgements on
various wage caSes even advanced and brosdened the
substantive frsmework of the law, It provided some
additional components which should go into formulation and
determination of minimum wege, |

(111) Thirdly, Supreme Court did not confine its
judgements only to the issue of minimum wage but also suggested
that 1t should be transcended so as to introduce the concept
of 1iving wage and fair wage, For this argument the
Supreme Court, once agaln drew 1ts strength from the values
of humanism =znd Soclal justlce g8 enshrined in the
Constitution of Indls, This behaviour on the part of the
Supreme Court, msy therefore, be ssld to be anticipatory
in nature, In thet, it anticipates set of legisiative
measures which lied shead of state once minimum weges to
the work force have been provided,

In ¢ nutshell we ecan say that by sdopting a
poliey-oriented approach, the Supreme Court discharged not
only the legltimacy e.ccovrding function to the lssue of
state intervention in the sphere of employer-employee
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Telationship but also further gdvanced the logic of the
ena¢tment on minimum ﬁagea by glving it a brosder connotation
 and also by charting out the future course of action slong
the seme unea. In this as Seen earlier in chapter IV, it
also caused an alteration in the institutional structure of
industrial relations and the process of colleetive bargaining
by indieating the agvallability of state appointed wage
boards ete, to saftle disputes pertalning to wages, The
interposing by the court in the gmcasa of collective
bargaining prevented the development of this imstitution
aceording to 1ts own dynsuics snd in turn helped this
institution to become amn integral part of the entire
effort almed towards bringing 8oclel change through an
evolutionary process,

Further, in chapter five, ws have seen that the
role of the court was perceived by the judges in a much
wlder sense than the role of dispute.settlement attributed
to it by the elassical theory of distribnt&.on of povers
‘between the legislature, the executive and the judiciary,
It was not seen a8 tjust! a part of the whole socletal
machine mechenically fulfilling the task attributed to 1t
in the treditionsl semse but as an institution which could
perform ereative pollcy-meking functions, The sssunption
of this role, we trase, to the exlstence of the court as a
partially independent sub.system of the state structure
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and 1ts having a differentiated structural home in the social
system which preventé_it from either becoming subservient to
the ruling elite or from becoming completely autonomous and
insulsted frﬁm the influenceg of soclal environment, From
this, ve may infer that the elessiesl theory of distribution
of pover 18 not adhered to by the Supreme Court since it
seems to ald end assist both leglslature and executive by
advancing logical projections of the enactment, This means
that state structure as understood in the traditional sense
also stands altered in some measure and the funotions of
one constituent of_the state system overlap that of
ancther, .
, our study (chapter IV) also points out the existence
of value-eongruan&e between the legislature sud the jJudiclary
on the issue of industrisl wage, The epparently !progressivet
attitude of the court vis.a.vis the legislature has been
explained in chapter V, We have seen that in a state structure
like ours 1%t is the leglslature alone which can be the
initistor of soclal change through the mechanism of law even
though its capacity to do 1S moderated because of Lits desire
to leglitimize 1ts very existence for which it adopts a poliey
of compromise and soeial consensus, The legltimacy 6f the
eouit on the other hand largely depends upon how effectlively
it gives meaning and content to the abstract sccletal goals
incorporated in the Constitution, Its relatlive lndependence
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and autonomy not only helps it innovate upon the substantive
law which is just a technique of bringing about soclal
change but slso facilitates it to integrate all efforts
almed towards the same end,

Qur study clearly brings out that both legislature
end judiclary essentially perform system-malntaelning functions,
though the levels at which they do so differ, Both these
i.,e, the legislature and the judiciary are, therefore, not
only functional for each other but also for the soclal

system as such,

Pxejections

| It has often been polnted out by various

governments trying to englneer fast soclal éhange,
especlally in the developlng countrles that judielary is

| ceming in the wgy of some radical soclo-economlc measures
N sought-to be implemented by them, At least in the cbntext
of the problem under study here we find no such conservatism
on the part of judlelary, On the contrary, its sttitude
is one or two steps zhead of the leglslature towards
bringing a progressive soclety, We, hovever, agree that the
court can only bring about marglnel changes in the soclal
strueture meaning thereby that it has no potentlalities of
elther altering the class structure or the power
strueture,
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our work lends enough support to the assertion
that ilaw ¢an be a very potent source of social change, Both
the law meking body and the law judglng body perform thelr
specific creative functlons vis.a~vis the formal perview of
law but the sgme facts alS0 lead to the c¢onelusion that
mere enactment of the law is only a poor guarantee for any
heglthy trend of change to come in, The judiciary must,
of necessity, have a substantive degree of sutonomy so
that 1t can not only legltimize the soelal change envisgged
under a fomally codified law but also enhance and extend
it =slong its logleal directions,
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