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Preface

The present trends in the Oonstitutional History of
India are making the study of the Indian Constitution very
interesting and important. Many new problems have been
posed for frosh constderations. But it has been found that,
but for Dr. K.C. Markandan's valuable work, not much work
has beén done on the study of the Directive Principles of
State Policy which have baen declared by the Constitution as
“fundamental in the governance of the country".

Frosh issues were posed by the decisions in the
Golak Nath asnd the Bank Nationalization Case regarding
the nature of and the real purpose behind the Directive
Principles’. Apart from thisz a notion is gaining momentum
in the dountry that the Constitution is being reduced to a
mockery by too frequent amendments. But, what is the reality
behind thase constitutional amendments?

These are the critical constitutional issues of the
Indian Constitution which are the adm of this study. within
the limited volume of this dissertation, I am sure, justice
has been done to the study of these vital issues.

In the end, I express my sincere thanks and deep
gratitude to Prof. Rasheeduddin Khan and S. Kaviraj who



inspired and guided me at all junétures during the course
of this study.

I am ailso grateful to Prof. Randhir Singh, Dr. R.N,
Mathur and Prof. MiP. Jain £or thelr valuable opinions and
aguidance',

I also express my sinceré thanks to Sh. L.N. Misra
who £inally typed this dissertation,

with the guidance of particularly, Prof. Rasheeduddin
¥han, I have tried to do justice to this study, however,
the lapses, whatsoewver, are my owh,

Sy laess

SHARMA, SHIV KUMAR
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CHAPTER I

INTRODUCTION

Probably no other part of the Indian Constitution
has been so much dantmversiél. in 1ts nature and contents, as
part IV. In tegaﬁ! to Part IV, containing the *‘Directive
Principles of State Policy', it is the interprétation of
Article 13 and Article 37 which have given rise to much of the
controversy. The Indian Constitution contains two sets of
rights 4in parts III and IV, While part IIT of the Indian
Constitution contains the guaranteed rights of the Indlian
cltizons which are negative and static in character in the
gense that the state shall refrain from touching them, part 1V
contains certailn ‘positive obligations of the stéte'z
incorporated in the Indian Constitution for the gendral
guidance of the appropriate legislatures and governments in
India (hereafter referred to collectively as 'the state').’
No doubt, ’'the leaders of the Independence Movement had
drawn no distinction between the positive and negative
obligations of the state>, but whon the Indian Constitution
was framed the constituent Assenmbly recognimed them ag
distinct provisions. 1In fact, it was B.N. Rau, the Oonstitu-
tional Advisor to the Constituent Assembly of India, who was
of the opinion that a distinction should be made between the



the two sets of #ights. His suggestion was mainly based on
the schems of the Irish Constitution, which deals §irst with
*fundamental righ&s". strictly so called, amd then with |
*directive principles of social policy*, the latter being
expressly excluded from the purview of the courts.?

Apart €from Sir B.N. Rsu, notes oh Fundamontal Rights
were also gsubmitted by Prof. X.T. Shah, Shrd K.M, Munshi and
br. Ambedkar. | The note @mnittm by Prof. K.T. Shah contained
a lint of ‘economic and social rights' and was quite eladorate
' in its schome. Cortainly, the socialist.minded members of
the Constituent Assembly were very keen on getting incorporated
these 'Directive principles of State Policy' in the Indion
.Constitution, yet their idea was £irst injected in the
Constituent Assenbly by sir B.N¢ Rau. However, thelr inclusion
‘was even recommended by the Advisory Committee on Fundamental
Rights. The Committee recormendeds |

“we have come to the conelusion that 4n addition ¢o
these fundamental rights, the Constitution should
include certaln directivas of State Policy which
tﬂmugh not cogrilsable in any court of law, should be
regarded as fundamental in the gwemance of the
country.*

This, however, should not lead us to a view that there
~ was romplate consensus on the inclusion of thase directives.
According to K.M. Munshis .



“There was considerable discussion as to whether the
directive principles should be gset forth in the
Conotitution. Alladi Krishmoswami opposed ity so &ld I.
Any Pirective Principle prescribed at that stage, we
| thought, ecould not meet the needs of changing situations
and Pariiament should be left to decide its own policy,
subject to Fudamental Rights, 6

Apart £rom some Indian leeders, the inclusion of these
directives has even been criticized by some emminent foreign
acholars 1ike Iver Jennings and K.C. Wheare. According to
Ivor Jennings, the ghosts of Sidney and Beatrice webb stalk
through the pages of the entire text and that the inclusion
of Part IV in the Constitntion emvisagés "Fablan Socialiam
vithout the word ‘socdalism' for only the natia;mlisaﬁion of
- the means of production, distribution, and exchange is ﬁdss&n@.ﬂ
¥.C. Wheare, in his analysis of the Indian Constitution,
obseryed:

| “*pieficult to Justify to the practical-minded British
observer, perhaps, is the large section enbodying the

‘pirective Principles of State Policy'. As those

| princtpms canmot ba enforced in any court, they amount

to 3 little more than a manifooto of alms and aspira-
tiong.» 8

Inspite of such a criticism, 1t will not be wise to
dismiss these Dirsctive Principles as being useless. Thay
have thelr utility is an established faot to-day.



~ Thouwgh B.N. Rau's suggestion of incorporating both,
the justiciable and non<justiciable, rights was finally
accepted by the Constituent Assembly of India, yet the Giffi-
culty about making a distinction between them was expressed.
Pointing to this diffficulty Mr. Sommath Lahiri Saids

1t 4z rather difficult to moke a f£ine distinctien
batwesn what are justicizble wighis and vhat are not.
For instanece, whan we make a prowision that people
should have the right to work, that is, unemployment
should not be allowad to exist in cur country, it would
ve a socdal right. I€ you make it an inalicnable
provision of our fundamental rights, naturally it would
have to be justiciable. Sirdlarly, take the question
of nationalisation of land. IXf we want to say that land
belongs to the people and to nodody slse, that would
be a socisl and fundemental right no doubkt. But
nevertheless, it will also be a justicisble right, if
that 4s to be given effect to. Thersfore, it is rather
arbitrary to mske a fine distinction batween what are

- justiclable rights snd what are soclal and economic
rights,»®

Thus we £ind, while some guestion the vary inclusion
of these ‘directive principles!, there are yat others who have
expressed rontroversial views about their nature. This

idea and the rurposes that .iea our Constituent Assembly to

{mhaaizas the need for a careful rocdonsideration of the very
i incoyrporate these -";iimctivea' in the Indian Constitution.



Again mnflicting views have been expressed about the
relationship between the ‘Fundamental Rights' and the ‘Direce
tive Principles of State Policy'. There are many like _
V.G. Ramachandran, M.C. Setalvad, .and Mr. Justice K.S. Hegde
who consider that there &g no conflict between the two sets of
provisions. Mr. Justice K.S. Hegde while delivering the «-

. 'B.N. Rau Memorial Lectures', in Delhi, said:

i

)

"o my mind the Fundaméntal Rights and the Directive

" Principles are comple@mentary and they supplement each other.»i0

‘Even according to Mr. K. Subba Rao (former Chief Justice
of India), the conflict between the Fundamental Rights and
the Directive Principles of State Policy is more apparent
than real becsuse'the Indian Constitution has avoided this
wonflict and rigid positions and provided pragmatism as the
road to the new soclal order’ ,.3'1 |

Ap against this view about the relationship between the
Fundamental Rights and the Directive Principles of State Policy,
there is an opposite view acmmi‘ing‘ to which there extsts a
conflict botwecn them, Such a view has been expressed by
D.D. Basy, in his famous ‘Commeritaries on the Constitution of

- India',. According to Basu, ‘the question of priority in
. ‘case of conflict bitwe:

o n the two classes of provisions may
easlly ari»se’m and that 'the Directives cannot override the



damental Rights'. D.D. Basu however, accepts that, in case
of such a conflict, 'the prineiple of harmonious construction'
should be evolved. M.C. Sctalvad also recommended such a

Pﬁﬁﬁi@lﬁd :

Buch conflicts have come before the éupr«ama Court of
India in mony cases. In this connection the Golak Nath case
and the famous Bank Nationallsation case are of immenhse W
importance’s In the Golak Nath case it was contended that
Article 13 mekes the *Pundamental Rights' immutsble and that
the 'State’ canmt take sway these rights even by an amendment
of ths Oonstitution. In the £ampus *Bank Nationalisation' case
also the Supreme Court set aside the principle of 'public
fpﬁrpose' and interpretted 'come‘naationv‘ to mean 'a just
equivalent', inspite of the Fourth Ammendment Act of 1955
which amended the Articles 31 and 31A only to avoid the dlepute
over the validity of the 5’mn:pmsaﬁi§n‘ and ‘¢he principles
governing compensation®’s

S

This shows that the conflict between the Fundamental
Rights and the Directive Principles of State Policy has come
to the gurface in many cagses and that in cases of such conflicts
the Judiciary has considered the £irst as *fundamental'.
This problem again is of vitsl importance as has been admitted
even by the present ruling party (Congress) through point 14
and 15 of its 'Election Manifesto' of 1971. In these points
the present ruling party admits thai:_ef‘fe‘ctiva implementation
of the Directive Principles of State Policy has become impogsible
as a result of certain recent julicial pronowmcements (referred



above) and that constitutional remedies and amendments ave
necessary to overcome the impediments in the path of social
justice.’® 1t 1s therofore important that the extent and the
natuge of this conflict should be examined carefully. A
cafeful comparison between the constitutional positions and
nature of the two sets of provisions in Part IIX and part IV
45 necessary inspite of mich work that has been dons earlier
on this subject| | "

Assocliated with the Directive pPrinciples of State Policy,
is the problem of Constitutional amondments. It is difficult
for a newly liberated and developing country, particularly
traditional, like India, whore the Constitution has
envisaged the establishment of a 'socielistic pattern of soclety®, |
where the aspirations of the people are well high and where the
ceonomy is comparatively more backward, to avoid Oonstie
tutional Amendments. In India, particularly, the problem of
tonstitutional Amendments bacomes more important becazuses the
Indian constitution has been so far amended no less than
29 times for various reasons, |

while delivering *Lajpat Rai Memorial Lectures' K.Subba
Ran, former cChief Justice of Indis, observed about the Consti-
tutional Amendmonts made in the Indian Constitution:

" essssothe tonotitutionsl ﬂQ&‘gﬂ has been dleturbed

by inconsistent and incongruous adddtions. A brilliant

apchitoctural plece was destroyed of its purity of |
\ design by the mundane additions of the lay uampant."“



tuty so freguant Constitutional Amendmaenta have beoen made

in the Indian Osnstitution® is an important question. Is it

+o be answered in the light nf the requirements of a changing
society or in the light of the constitutional Arpediments or

- contradictions or in the light of giviw practical shape to the

Directive Prinsiples which have ot been made enforceable by

the wnrt of ilows? Thio i1e¢ another big gquestion which has to

be considered and snswered. ’

These are some critical problems of the Indian Consti-
tution which are even now wrapped in controversies. ' The
purpose of this dissertation is to ¢onsider, investigate and
answer thgsé controversial issues regarding the ‘Dlrective
Principles of State Policy' and the 'Constitutional Ammendments’.
These are vital provisions which are connected with the process

’\ana the substance of m&a«—emmuﬂ.e» changes in Indis, the
chmes which the'Directive Principles of State Policy' envisage
and the changes which, wherever they have been found neceasarjr.
have been furthered by the Constitutional Amendments’,
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" Directive Principles of State Policy.

The Preamble to the Constitution of India claims to
constitute India into a 'sov'ereigri Democratie Republic' and
*the success or failure of a demveracy depends iaz:galy on the
extent to which civil liberties are enjoyed by the citizens in
qenjeraz".l Thus, inclusion of a Eill of rights was a certainty
' in India. Bven the Karachi session of the OCongress as far
| back as 1930 strongly favoured the inclusion of the fundamental
rights in the Indian O&nstitut.iﬁnc Apart from this, the
Cabinet Mission Plan of 1946 had favoured incorporation of the
fundamental rights of citizens, though it laid more ampha-
sis on the minority rights. As a matter of fact, "the Funda-
mental Rights and Directive Principles had thelr roots deep
in the struggle for Mependencé‘. And they were included in
the Constitution in the hope and expectation that one day the
tree of true liberty would bloom in India.*? Attempts were
made even prior t independence to persuade the British
- government to guaranttee some fundamental rights to the
Indians mainly with a view to fafeguard the interests of the
minority communities in India. But it was not possible then,
as K.C. Markandan observes:
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*Baing a subject country under Britain which itgelf 4iqg
not have elther a written Constitution or a Declaratien
of Fundamentsl Rights, India £ill she attained inde-
pendence and framed her own Comstitution did not have
| & Blll of Rights for her people.* o3
Therefore, when we gained the right to frame our own
- Comstitution, the Constituent Assenbly with a werwhamﬁg
majority favoured the inclusion of Fundemental Rights 11# tha

%ﬁﬁﬂmﬂﬂnu J q
f !

History of Pundasmental Rights is the hist:oty of :&an‘
development as a menber of a civilized commnity.
history is full of conflicts between the absolutiasm af te
‘Buthority and consistent demand by man for more and wor
imiiviﬁual liberties. Cortain individual rights have beﬁu
consﬂ.déret‘i very eéssential for man's personal 'dwelapmnt% \i?t;
all times and by all soclal sclentists. since the eighteérnth
century a tendency is found almost in all the leading wr&d
consumtians to provide for a Bill of Rights. The gmat‘aat
and oldest of such documents, the Magea Carta (1215) of '
‘Britain bears & tostimony to this, whoreby a vast ares af
liberties were granted to his subjects through a ccntractfiigy
King Johm. This was followed by the Continental Congress 4:m
' ,mxadelphia, vhen it adopted the great *‘Declaration of 4
Independence' on July 4, 1778. The following extract from /
‘the Declaration of Independence', primarily the work of mﬁomas

Jefferson, boldly cxaims a number of human rights which a.rf \
l/ \.
/
/
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coisidered natural and fundamental for all human belngss

“whon in the course of Méman ovents it becomes necessary
for one people to dissolve the political bands which
have connected them with another, and to asame among
the powers of tho earth, the separate and cqual station
to which the Laws of Nature and of Nature's God

entitlec them, a decent respect to the opinlons of
mankind vequires that they should declare the causes
which impel them to the separation.”

*“we hold thase truths o be self-evidant, that all

men are ereated equal, that they are enfowed by their
Creator with cortain unalienable Rights, that among
these are Life, lLiberty and the pursult of Happiuesm"d‘

wWhile our constitution was in ths procsss of being framed,
even the General Ascenbly of the U.N.0. adopted *the Universal
' peclaration of Human R!;gixm"f en December 10, 1%848. The
| tmpact of all these worldwide Constitutional developmerits
. was quite immense on the founding fathers of our Constitution.
According to Shri K.M. Munshis

*Most members of the Constituent Assembly, othsr than
those owing allegiance ¢ the Musiim Leagus, wore from
the beginning of the view that a modern democfatic
constitution, such as the one we were framing, should

! contain guarantees securing fundamental freedoms to
the citizens.*>

To complete the task of incorporating the fundsmental
rights of the people in the Indian Constitution, a sube
Committee on Fundamental Rights of the Advisory Committes of
the Constituent Assembly was asppointed. This Sub-Committee
" consisted of the following members:
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Kriplani, Alladi Rrishnaswamy Adyar, Maulana Azad,
Sardar Harmam Singh, Anbedkar, K.T. Shah, Rajkumari Armrdit Kaur,
M.R. Masani and K.M. Munshi. To this Jist Mrs. Hansa Mehts,
KMe Parikkar and Jairamdas Deulatram were also later
nomdnated., |

- Even prior to the mesting of this sub-Commdttes, B.N.
Rau, the Oonstitutional Advigor to the Constituent Assembly,
had submitted a nots on the Fundamental Rights prepared .
after a comparative survey of the Bill of R}.ghba in othar
Constitutions. 5imilar noted on the Fundamental Rights were
also submitted by B.R. Anbedkar, Prof. K.T. Shah and K.M. Munchil
Such notes also followed from Sardar Harnam Singh and Sir
| Alladf Krishnaswamy Ayyar. Out of all these notes the most
important ones were those submitted by Prof. K.T. Shah,
K.M. Munshi, B.R. Ambedkar and E.N. Rau. The draft
accompanying note of ﬁaﬁ‘-._ mumshi contained fourteen articles
including economic, political and soc,iai rights, Dr. B.R.
Anbedkar's memorendum was spread over two sections containing
various fundamental rights which he considered inalienable’
Criticizing Prof. K.T. Shah's note, in his book ‘Pilgrimage to
Frecdom", writes K.M, Monshis
*0f us all, X.T% Shah, the born leftist intellectual,
was the most bellicose. On 23rd Decembei 1946, he
submitted to the President a hote, alrost a treatise,
on Pundamental Rightsr it was of such a drastic chsracter

| that, if it was accepted, no effective govermment would
_be possible in this country.«’ |
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But a study of the note submitted by Prof. K.T. Shah
reveals that by and large it was an elaborate and balanced
Bi1l of Rights containing throe categories of Fundamantal
Rights: &) Civil Rights, 11) Political Rights and 1ii)
EBconomle and Soctial Rights. In fact it was a M1l of Rights
which placed many of the so called 'Directive Principles
of State Policy’, on an equal footing along with the Fundamental
rights. Had this scheme been ac¢cepted, there would have been
no controversy now over the comparative lmportance of the
fundamentsl rights and the directive principles. Prof. K.T.
Shah thus emphasized the importance of the 'Economic and Scclal
Rights's

*The most important group, howewar, of thaese rights

is the third category of Economic and Social Rights.

Based on the primary Right to life, in the wider sense

now a days glven to it, these rights are indispensable,

1£ the two preceding group of Rights are not to be
' meaningless. The Right to ffee Election, without a
- full belling would be a nockery.*

| "Being so all-important, these Rights of individual
- must be treated as in some way the responsibilities of
the entire civilized soclety, oven though, immediately,
- theay may be the obligatinn of each given sﬁate.”"
But those who were to man the government on the basie
of the framed constitution knew that the scarce resources
|of the country would make it an headache for them if they
accepted and adopted such a draft,.

{
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Last of the drafts on Fundamental Rights was submitted
by 8ir B.N. Rau 'who never deparked ffram his balanced way
of looking at things and alvays spoke with judictal detachment*.®
As a matter of fact, it was Sir B.N. Rau who took the lead in
recommanding two sets of rightss justiciable and mij&aﬁciable‘.
For the purpose of framing the tal Rights, he recommended:

Peesasdedlt 15 useful to recognise a dlstinetion between
two broad classes of rightsy there ave certain rights which
recquire positive action by the gstate anf which can be
guaranteed only so far as such action is practicable, while

others mezely require that the state shall abstain from
' prefudicial action.*’

Thas the idea of incorporatinmgy twn sets of rights was
injected in the Constituent Assenbly. Tracing the growth
of these fundamental rights in Indian constituional system,
Granville Austin Observes:

sAlthough the Fundamental Rights and Directive Princlieples
appear in the Congtitution as distinet entitles, 1t was
the Asserbly that separated themy the leaders of the ‘
Independence Movement had drawm no distinetion between the
positive and negative obligations of the state. Both types
of rights had developed as a common aex'xmd“.“””m

This is further proved by the fact that neither the
¥arachi Resolution nor the ‘Objectives Resolution', moved by
Pt. Nehru in the Constituent Asseubly on 15th Decenber, 1946,
“made any mention about two distinct categories of fundamental
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rights., On tho other hand it is signlificant €0 note that
both these resclutions made a strong mention about general r
rights. Nevertheless, Sir B.N. Rau, influenced by the scheme
of rights in the Irish Constitution, recommended that two
separate catogories of rights shounld be incorporated in the
Indian Constitution. In his recommendstion on the subject,
he also cited a similar distinction recognized in Dr.
Lauterpachtts ‘International Ril1l of Rights of Man' (1948).
S8ir B.N. Rau Thus recommended:

. "We may usefully follow this plan and separate the
/ two classes of rightss Part A (now IV) may deal with
| Fundamental Principles of State Policy and Part B
(now III) with Fundamental Rights strictly zo called.}?

Ac@arﬂing to KoM, Mumnshis

sthere was congldersble digcussion ag to whether the

| atrestive principles ohould de set forth in the
Constitution, Alladi Krichnsswamy oppored it; 0o did
I (K., Munshijri?

At this stoge 1t is significant ¢o note that this
Sub-Committee on Pundamental Rights was by and large a
comdtkae composed of most conservative and individuoldst
elemants with one sole exception of Prof. K.T. Shah as an
‘extmme socialist,

A careful study of the Constituent Assembly Debates
can revesl this fact that it was Prof. K.T. Shah, with some
- support from H.V« Ramath, Naziruddin Ahmed and prof. Shikban
' 1al saxena, who fought a histordeal battle in the
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Constituent Assanbly for making these Directive Principles
more important and effectivel. Nevertheless, most of his
most valuable suggestions and recommendations were set aside.
If thase Directive Principles were made 'fundameéntal in the
Qmm%éce ‘af the country', it was only done under the
inﬂmce of the moderates 1ike Pt. Jawahar Lal Nehru and

Dr. B.R. Anbedkar. |

Finadly, the Constituent Assembly decided to incorporate
these principles of state policy in the Indian Constitution.
pné most fundamental reason for incorporating them was the
/Anitial commitnent of tho Congress Party to soctaliam, This
/ 4nitial commitment of tha Congress Party to socialism 48

/ proved by the adoption of the Karachi Rasolution and also
| by the adoption of the 'Ohjectives Resolution'moved in the
Constituent Assembly by Pt. Nehru on 15th December, 1946.
According to Granville Austing
“The Assenbly's belief in parliamentary government was

also strengthened in large measure by the intellectual
1or emptional commitment of many members to sncialism.“m

Norman D.Palmor also agrecs with this view but he
has raised serious doubts about the nature of this socialism
of the Indien leaders. He, thus, writest
®.ee Most of the prominent leaders of Indian political
1ife have been and are professed socialists, although

it is often difficult to determine exactly what
socialism means to them,"?
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It will not be strange to syy that one cannot find so
many varieties of socialism in any other country of the world
as one can f£ind in India. Joad's statement that socialism is
‘§ust Mke a cap and so has a very fle:‘ciblé shape, is very much
'proved in India because, in India, the meaning of socfalism
| changes £rom leader to leader and fegion to reglon and to add
] from party to party. The existence of many pelitical parties
with some feirm of soclalist ideologles bears a tostimony to
this fact. |

| The Constituent Assembly also felt inspired by the
United Nations' resglution on the Undversal Declaration of
Human Rights. It was during the year 1947 whon the Indian
Constituent Assenbly was very seriously working to frame the
Indian Constitution when the Commission on Human Rights was
appeinted by the United Nations Organisation, with Mrs.
Eleanor D. Roogevelt as the chaﬂ.mam Again it was durdng
the last months of 1948, the time when the Directive Princie
( ples were slso being discussed, when the U.N.0. f£inally
| } adopted the Universal peclaration of Human Rights.

Apart from this, there is no doubt that the Constituent
Assembly was working under the Gandhian impaet, Though
Mahatama Gendhi, after independence, was ro longer the same
driving force for the Congress, yet it will be difficult to
disagree wAth the fact that there was a considerable Gandhian
impact wnder which the Constituent Assembly functioned.

B T
TN
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ona clear proof of this fact is the opening remarks of respect
to the father of the Ration by Pt. Nehru while moving the

' Objectives Resolution and also the incorporation of the
provisions on the village Panchayats, Community Development

| and small-scale industries in Chapter IV of the Indlan
Constituticn,

At the same time, the Constituent Assembly was 'also
aware of the rise of the welfare states. According to
Norman D. Palmer the Indlan Constituent Assembly agreed to
seven basic decisions regarding the nature of the new state,
and out of these seven one was that India should be a wele

fave stats.l” In the words of Norman D, Palmer:

“,s.The basic ailms of a welfare state were clearly
foreshadowed in the preanble to the Constitution, and
in virtually all of Part IV of the Constitution,
containing the Directive Principles of state miicy."m

Even Umakant ®iward holds identical views on this points

"The Advicory Committee, in formulating these directives
-of the State Policy, was not writing on a clean slate,
with the rise of the ideal of a welfare stata, it had
become a widesproad practice to provide in the
Constitution for social and economie policy. In the
postwyar period, saoveral constitutions stated such
directives to be followed by a state. Raturally its
impact was also felt in :l_:nﬁia._“w
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Most of such impact on the founding fathers of our
constitution came from the Irish Constitution. Sir B.N, Rau,
while recommending the inclusion of the Fundamental Righta and
the Directive Prinblples of State Policy was much influenced
by the amerdcan and the Yrish Constitutions respectively. He
wanted the Indian Constituent Assembly to incorporate the
Mroctive Principlas in the Indian Constituticn on the pattern
of the Irish Constitution and the Fundamental Rights on the
pattorn of the American Constitution. Thus the Indiean
Conatituent Agsenbly looked for guidence, mainly, from the
Directive Principles of Social Policy as included in the Irish
Constitution while incorporating the Dircctive principles
of State Policy in the Indian Constitution. As a matter of
fact most of ths directives in the Indian Constitution have
been taken f£rum the Irish Constitution.

Thus under many influences the Drafting Committee of
the Indien Constitution included the Dipective Principles of
State Policy, spread from article 28 to 40, in the original
- praft of the Constitution which came up for discussion in the
contitusnt Asgembly on 19th November and £inally adopted on
25¢h ovember, 1948, In the adopted oonstitution these
| pirective Principles are included in Part IV (separate Part)
spread from article 36 to 51,
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Thoush a detalled discussion .'of' the various provisions
will not suit the size of this work yet it is important, at
this stage, to throw some light on them. For a proper
understanding of the various provisions contained in Part IV
we can divide them into five heads. Pirstly, there are
thnse provigions which define the nature of these Mrectiva
Principles: These provisions are formed by Article 36 and 37.
While Article 36 subseribes to the definition of state,
Article 37 defines the nature of thase Directive Principles.
what Article 37 explains can be sunmed up as followst

i) that Part IV contains certain principles for the

i1) that these prﬁ.ncs.gies ghall not be enforceable
Yy any court:
111) that, nevertheless, thece principles are fundamental
in the governmane of the country;y
iv) and that it shall be the duty of the gtate to apply
these principles in making laws.

Thus, we can say that a study of Article 37 is of great’
importance to roally understand the nature of the Dircctive
Prineiples and to really appreciste their purpose.

Secondly, there are those provisions which have been
incorporated for the guidame of the socio-economic policy of
the state. Those comprise of Articles 38,39,44,47 and 48.
Article 38 directs the state to promote the welf’am of the

people and secm sggigl,_gegnotric and political Justice to
ISS
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all citizens while Article 39 directs the state to preserve
the economic, social and physical interests of the workere
citizens and to follow an economic policy to stop the
concentration of wealth and the means eé production: Article
44 directs the state to give the citizens, a uniform civil
code, Article 47 dircets the state 0 pursue the policy of
prohibition and to ralse the level of nutrition and the
standard of living of all peoples Artiele 48 directs the
_étate to organise agriculture and animal husbandry on modern
and scientific lines and protect the milch cattle against
slaughter,

mmy, there are those provisions which are in the
nature of certain sotio-economic rights, unjusticiable in
character, Article 41 spesks of the right %o work, to
education and th public a§sis'tancé while Article 42 specks
of the right to just and human conditions of work. Article
43 provides that the wofkers should be entitled to a living
wage and that the state should promotse cottage industries.
Article 45 provides for free anﬂ compuilsory education for
children and Article 46 provides for the promotion of educaw
tional and economic 1nﬁe‘#ests of the worker sections of tho
society. Though these soeiéaaeamxf&c ﬁg‘hts are not justiciable
yet they are of \dtal importance.
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- Fourthly, there aré} provisions for the guidence of the
administrative policy of the sState, These comprise of
Articles 40, 49 and S50. Article 40 directs the state to
organise village pancmyaﬁs as the units of selfgovernment,
This Article elearly reflects the Gandhlan impact on the
Constitution makers. Articla 49 expects the state to protect
monuments, places and objects of national importance. Apart
from these Article 50 directs the state to separate judiclary
from exacutive, a provision which is guite fundamental to
the cause of demperacy in a countey.

Finally, thore 4s Artiecle 351 widch directs the State
to promte intarnational peace and security and follow the
international policy of peaceful co-existence.

Leir. us now proceed to study the nature of the Mreoctive
Principles and compare their constitutional Position with
that of the Fundamental Rights,
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'CHAPTER II1



There is a deep controversy which persists even today
on the nature of the Direcctive Principles of State Peucir

and their constitutionsl position in comparision to the
fundamental Rights. There is a graat' need to carefully
reeonsidar some questions on the Directive Principles as

quite contradictory views are avallable on them. The two such
important quastions smlch will be investigated in this |
Chapter ares 1) Are the Directive Principles and the Pundae
mental Rights similar provisions or they are different from
each other? And, ii) which of them enjoys a better Constitu
tional position in India?

So far as the first question is concerned, there are
two prominent sets of views. ' There is one which considars
the Directive Principles and the Pundamental Rights to be
similar in character. Thoy are similar bscause they both
are rights. uhile Part I1I, with the title *‘Fundamental
Rights®, contains some Natural Human Rights, Part IV also
contains rights which are soclo~econonde in nature. One is
not less important than the other. wWhile one is necessary
to protect individual liberties against encroachment by the



27

state, the other is necessary to urge the state to further
the soclo-economic interests of all in the soclety. Many
members in the Constituent Assembly considered both the
categorios as rights as they were considered in the stream
of the national movement. Even the sub«Committee on
Fundamental Rights with Sardar Patel as 4ts Chairman had
recommended their inclusion as rights, ofoourse injusticiasble,
with the title 'Fundsmental Principles of State Policy!.
Some menbers who supported their inclusion, like Kad Syed
K&ﬁmﬁ; H‘c‘io Kamath and btﬁ@fﬁo in the words of tho
Markandan, were of the opinions
“tf this Chapter was to be incorporated in the
osnstitution, they (supporters) preferred the substie
tition of the word ‘Fundamental' as suggested ty
- Sardar Vallabhbhai Patel in the Advisory Cormmittee's
Réport on Fundamental Rights, for there was no
difference betwaen the, pights contained in the chapter
on the Directives and/the previous one on Fundamental
Rlghts except for the fact that the former was
justiciable and the latter justiciable.%!

As a matter of fact Prof. K.T. Shah, one of the Chief
advocates of soclioweconomic rights considered the Directives
as socio~cconomic rights of equal importance like other
‘rights and in his submitted Braft‘an Fundamental Riéhts had
included them with other Fundamental Rights. Prof. K.T. Shah
' aid so because he considered:
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Me.ese true individual freedom cannot exist without
' seonomde security and independencs. Necessitous men
| are not free men.%?

ﬁven Gx:amiiia Austin considers both the parts IIT & 1V,
not only similar in nature but also having identical pbjecti-
vas. According to Mim | | T

"The Indlan Constitution is fipst and foremost a social
document. The majority of its provisions are either digectly
aimed st furthering the geals of the soclal rovolution or
attempt to foster this revolution by establishing the condi.
tions necessary for its achievement. Yet despite the
permeation of the entire constitution by the aim of national
remsscence, the core of the commitment to the soclal
revolution lics in Parts IIX and IV, in the Fundamental Rights
and in the Directive Principles of State Policy. These are
the conscience of the Constitution,®s

Blackshield also does not consider these two as distinct
£rom each othor. According to him

*above all, the distinction betweon Part III and Part
IV is not that Part I1I, being justiciable, is the
responsibility of the courts (and not of the Parliament),
| whefeas Part IV, not being justiciable, is the responsi-
f bility of the Parliament (and not of the courts). All the
- moral rights reflected in Part IIY and part IV are the
rasponsibility of the organs of qwement,"‘

, V.G. Ramachandran also considers the two Parts not only
similar but also complimentary to each other. According to
him s
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*rundamental Rights outlined in Part III of the
Constitution and Directive Prineiples of sState Policy in this
Part IV are complementary to one another and are the basic
foundations on which the structure of our Constitution is
buile, giving it all the scope to herald, promote and foster
a truly socialist soclety and welfare State. u5

Identical views were expressed by Mr. Justice K.5.
Hegde, while delivering *The Second B.N. Rau Memotial
Lecture®s

*Te iy mind the Fundamental Rights and the Directive
princéples are complementary and they supplement each pther

e é‘“

' Bven Pt. Nehru while mtmﬂucing the Constitution,
First Amendment in 1951 told Lok Sabha that the Fundamental
Mghts and the Directive Principles were both, rightsi.?

Thus we see that the first view possesses nbnsiderable
strength. The *Fundamental Rights® and ‘Directive Principles
appear quite similar in \ch'atacwr as rights with only one
difference, that is, while the first require the State to
abstain from doing certain things, the second require a
positive astion on the part of the State which can be
guaranteed only so far as such action is practicable,

The second vicw is that these two are different provie
sions, while one contains individual's rights the other
contains state's duties. Ac@rding to this view, strictly
speaking, the Directive Principles cannot be regarded as
rights because they have pot been made justiciable., Bunt
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before we consider this view it 1s necessary to consider
soime important views expressed in the Cotistitusnt Agsenbly.

It is important to recall here that the Sub-Committee
on Fundamental Rights was already hayving on iits table the
recommendation of Sir H.N. Rau who was of the opinion that
following the Irish precedent our Constitution should also
have two sots of human rights; justiciable and unjusticlable’
Spesking on the Supplementary Report of the Sub«Commnitteec on
pirectives, Sardar Patel said in the Constituent Assemblys

“Ihere are two parts of the report: one contained

fundamontal Rights which were justiciable and the other

part of the roport referred to Fundamental Rights whidh

{were not justiciable but wore directives rmore or less

“which wbuld be useful for the gm:nance of the
mlmtl‘fa

- It is agaln worthewhile to note that the Directive

Principles were originally designated as Fundamental Rights'.
It was later that the two were differentiated and drafted as
| Pundamental Rights and Pundamental Principles of State Policy,
\as rveconmended by the Sub-Committee on Fundamental Rights.

In the final draft, however, these principles of social
policy were nemed as ! Mrective Principles' instead of
‘Fxmdamental Principles', the original designation. ' In the
beginning the vezy move to include the Directive Principles
was opposed by some members like K*.M. Munshi and Alladd

Keishnaswamy, Later, however, it was resolved that they should
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be incorporated aleng with the Fundamental Rights,

When the Drafit dealing with the firective Principles
of State Policy came up for discussion before the Constituent
Assenbly, diverse views were expressed by marny members, Mr
thedr inclusion in the Constitution. But it is Amportant to
note here that thelr inclusion was opposed on different
grounds and because of different cbjections. Thaese were _
membors like T.T. Krishnamachard who opposed the incorporation
of the Directive Principles cutright. wWhile commenting on
‘the Constituent Assembly:

"probably, he (Dr. B.R. Ambedkar) felt that in view

of the fact that quite a nurmber of new items have

- crept into this Part which might be called a veritable
dust-bin of sentiment, he might also £find a place in

it for this particular amendment of his, I see no

objection actually to this or any other amendment

coming in because this dust-<hin seems to bo sufficiently

regilient as to permit any individual of this House

to ride his Hobby-horse into it."”

There were other menbers also who did not attach much
1mpcrtance to them betause of two reagons: firstly, they had
been designated as 'mmctive Princaples' as against
* fundamental Pzr&nc:!.plas‘ as originally supgected by the
Advigory Committee on Pundamental Rights, and secondly, they
had not been made justicdable. It ie¢ for thaese reasons that
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Kazi Syed Karimuddin considered their inclusion ‘measningless’
if thoy were not binding on the state. Speaking carlier
on 5th November, on the Directive Principles, he saidi

"what 15 stated in Part IV is vague, mat:'m want today
is not mere talk of economic or philosophical ideals. we
want an economie patteorn of the country in which the Jot of
the poor masses can be improved. In ﬁlﬁs @e_n&timtifm which
is £ramod, t:he:.fé is neither a promise iwr a declaration for
the nationalization of the industries. There is no promise
for the atolition of Zamindagi, It is nothing but 2 draft,
It 45 rothing but avoiding the whole iseue in a Constitution
of a Free Indla. Not to have a @efinite aconomic pattern 4n
the Constitution of Frae Indla 3s a great txa'gaaywn

Razi Syod Rarimuidin was thus against laying down such
generalisations as have been laid down in the chapter
containing Directive Principles. Even Nagiruddin Ahmad, a
reyrésentat&ve from West Bengal, was against incorporating
‘pious principles which do not have the backing of the law,.'
It 4s therefore that he salds

 "JdeweX submit that 48 you introdusa pious principles
without maldng them justiciadble, it will bo something like
resolutions made on New Yeapr's aay 'wh;&,-ah are broken at the
end of January,*i? |
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For the same reasons cven Prof. K.T. Shsh criticized
those Directives for their vagueness. Prof. K.T., Shah
remarked:

*If I may say so without any offence, it is a ¥ind of

provision which encourages the court and also the

excoutive not to worry about whatever s said in the

Constitution, but to act only at tholr own converdence

and on their practicability, and go on with it. It

looks to me like a cheque on a bank payable when abla
viz, only if the resources of the bark pemit."ia

It was for the same reasons, again, that Dre P.S.
Doshmikh criticized their incorporation in the Constitution
and saild in the constituent Assenbly:

*The Horourable Dr. Ambedkar was at pains to justify

the incluasion of the Directive Principles of adminige

tration in the body of the ‘canstiwticn. 'Ha was
constrained to admit that Af he had the choice he
would have relegated them to the schedule in the

Constitution. That I think is very clear and explicit

admission on hls part. Really speaking there is no

place for them in the cbnst&mticn’.- It 15 a sort of
an éelection Mfeatéonccibﬁié

In the light of these objoections, in order to make
these Directive Principles more important and realistic, two
very important Ammxta wore moved in the Constituent
Assenblys one by Shri H.V. Kemath, eupported by Kazl Syed
Karimuddin, Nazireddin Almad and Prof. K.T, Shah, and the
other by Prof. K.T. Shah, supported by the above members and
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Dr. P.S. Deshmukh. Shri H.V. Kamath, through his Amendment
'Y 839; Wanteds )
"that in the heading under Part IV for the word
‘Dlroective’ the 'Fundamental! do substituted.®
H.Ve Kamath gave two rdusons for mving his amendment
and getting the Directives designated as ‘Fundamental?
Principles’. Speaking for these rcasons he sald:

¥ sssesFirestly, wa have beon told that Part IXIX & 1V
of the Draft Constitution embody certain rights, Part
II1 being Jjusticiable rights and Part IV being unjus-
ticlable rights., But both are 1ooked upon or regarded
as rights which are ﬁmﬁmntal.

And secondly,

®esees0Ny page 48 of this bookle which contains the
reports of the gommittee of which the Honourable Sardar
Patel was the Chairman, they have given the title to
thaoe very rights which are now erbodied in Part IV ~
*Fundarmental Principles of Governange.® I should
1ike to know from Dr. Ambedkar and the gentlemen of the
Drafting Compdttee why theoy have made a departure from
' the title given by Sardsr Patel to these ﬂghts.“w

M.AL Ayyangar (Madras) considered this Amendment as
‘misconceived And, Dre B,R., Ambedkar, replying to this
Amdmnt. considered the Draft as alright for two reasons.
First, because the word ‘Fundamntal‘ finds a place in Art. 37
W the pmjsénﬁ Congstitution ang secondly, -beca:‘t:sg the wvord
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‘pirective’ is nocessary as thase are certain directions o
the future legislature and tho future executive to ghow in

y; et W O

which manner they are to axercise the 1egiélative and executive

power which they will have. On this reply, the Amendment

moved by H.V. Kamath was withdrawn by himself by leava of the
Asgembly’. |

Prof. K.T. Shah, through his Amendment No 847 wanteds:

*that for article 29 (now 37), the following be
substituteds '
29 The Provisions in this Part ghall be treated as
the obligation of the state towards the citizens, shall
be enforceable in such manner and by such authority as
may be deemed appropriate in or under the respective

~ law relating to each such obligation’'. It shall be the
duty of the state to apply these principles in making
the necessary and appropriote lawa;.‘“‘w

Prof. Shibban Lal Saxena also supported this Amendment
and through his Amendment Nol. 861 wanted the sddition of
following Clause with article 29:

*aAftor a period of 10 years, these Directive Principles
of State Policy will become the Fundamental Rights of
the people and shall be enforcecble kv any court.”

Speaking in support of his Amendment, Prof. K.T. Shah
pointed out:

B esssSir, In the absence of any such mandatory
direction to those who may have the governance of the
country horeafter, it is quite possible that all
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these things for which we have been hoping, and
striving all these years may never come to pass, at
any rate within our lifetime’. This is an attitude
which 1w lover of the poepie wotld care to justify,
would dare to justify. wt

Even Pandit H.N. Kunzru criticized these Dirsctive
Principles for thoir inability to be judiclally enforced.
Ha thus spoke in the Constituent Assenbly:

*rrankly, I attach no value Lo any of the principles
included in the Chapter on Directive Principles,
particularly as there is at the cormencedent of that
Chapter an article saying that rothing in that
Chapter can be judicially enforeed."?

-,

But inspite of all efforts, the motion on the Amendment
of Prof. K.T. Shah was negatived by the Conatituent Assembly'.

Now let us consider the other side of the picture’. On
this side, inspite of all this eriticlism, there were many
iwnrtant poersonalities who spoke very high of thagse
Directive Principles. Particularly, Pandit Thakur Das
Bhargava (Punfab) and Biswanath Das considered them as an
effective and important provision, Highlighting the importance
of these principles, Pandit Thekur Dag Bhargava sald:

"y seesX,thorefore, think that this chapter is not
merely a chapter of pilous wishes, but a chapter
containing great prineiples. ™is is a very important
chapter which lays down the principles which will

' govern the policy of the Stats and which, therefors,
will ensure to the people pf the country the realization
of the great ideals laid down in the Prearble,.w2C
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Not only this, he also justified the way the Directives
containing the germs of s socialist government.

Justifying the langusge of the Directive Principles,
Dr. B.R. Ambedkar salds

“esesetihlle we have established politieal democraey,
it 15 also the desire that we should lay down as our
ideal economic democracy «..s. Now, having regard to
tha fack that there are variocus ways by which econordce
democyracy may be brought about, we have deliberately
introdused in the language that we have used, in the
directive principles, something, which is not fixed or
rigid. We have left enough room for people ¢f different
ways of thinking, with regard to the reaching of the
ideal of economic democracy, to strive in their own
way, to persuade the electorate that it is the best
way of reaching economic democracy, the fullest
opportunity to acting the way in which they want to
act «eees Sir, that is the reason why the languagse

of the articles in Part IV is left in the manner in
which this Drafting Committee thought it best to

leave it. It 45 no use giving a fixed, rigid form to
something which is not rigid,which is fundamentally
changing and must, having regard to the circumstances
and the times, kecp on changing......"2}

Again, Dr. B.R. Ambedkar and Sir A. Krishnaswaml Ayyar
also replied the criticism vhy these Directive Principles
were not made justiciable and enforceable provisions, wWhile
speeking on this issue sir A. Krdishnaswamy Ayyar Said:
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“The Constitution, while it does not commit the country
to any particular form of sconomice structure or social
adjustment, gives ample scope for future legislatures
and the future Parliament to evolve any eronomic order
and to undertske any legislation they choose in publie
interests. 1In this connection, the vardous Artlcles
which ave directive principles of social policy are
not without significance and importanc®..ss. It is

idls o suggest that any vesponsible Goverrment or sny
legisliature elocind on tho bagis of wniversal sufferage
can or will ignore thase p*im&ples' 22

Identical views were omprassed by Dre B.R. Ambedkar,
the chief architoct of the Constitution, on this issus, He
obsorveds

It 42 sald that they arxo only plous declarations,

They hove no binding fores. Thiz criticism is ofeourse
superfluous. The Constituticn itsolf says so in 5o
many words. It is sald that the Directive Principles
have no legal force behind them, I am propared to admit
it. Bt I am not preopared to anit that they have

no sort of binding force at all, Nor I am prepared

to concede that they ape useless because they have

no bmﬂing foree in lawessss . The Iinclusion of such
instiuetions in s OConstitution such az is proposed in
the ﬁraﬁt becomes justifisble for another reason’., The
praft Constitution as framed only provides a machinery
for the govermiont of the country. . It ia not a con-
trivance to instzl any particular party in pover as

has been done in some countried. Who should be in
power iz left to be determined by the people, as it
mnt be, 1f the system is €5 satisfy the tests of
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democracy. But whoever captures power will not be free
to do what he likes with it. In the exercise of it

he will have to respect these instruments of instructions
which are called Dirsctive Principles’. He cannot

ignore them. He may not have to answor for their

breach in a court of law. But he will certainly have

to answer for them before the electorate at election
times. what great value these directive principles
possess will be realised better when the forces of

right contrive to capture pmer."za .

In the light of these views, exp:eséed by leading |
personalities in the Constituent Assembly, let us examine the
real nature of these Mméﬁive Principles and compare their
constitutional position with that of the Fundamental Rights'
The first view that they are richts does not appear true
although the provisions from Article 41 to 46 are more in the
nature of rights. They are nct rights which can be claimed
by an individusl in any court of law. There is no constitutional
guarantee behind thess so called rights. Althowgh, at best,
they may be called rights ‘which the indfvidual enjoys in his
collective capaeity by virtue of deing a menber of the
walfare stateﬁ.,u But even Af we ragard them righte in this
sense, they do not really make rights because they are
completely at the mercy and pleasure of the state.,

Another view that these Directive Principles contain
the philosophy of the onstitution aleo does ;xat explain
their real natire. Such a view does not even make the
inclusion of these principles in the Indian Constitution



worthwile because so far as the philosophy of the Gonstitution
is concerned, it is clearly contained in the Preamble?” to the
Constitution, Nevertheless, this view was also token by

soms members of the Constituent Assembly, like Srimaté Renuka
Ray, Dr. Keskar Satish Chandra and Mohan Lal Gautarf, Their
amendments % prove the._fact that they considered these

| Dire&ive Principles as pmiéians wntalning the i:lﬁloéaphy
'-af the congtitutions They wanted, through their amendments,
that this part {now IV) of the Constitution should be
incorporated immediately after the Preandle, As a matter of
fact, such a view does not make thase air.ectivé Principles more
mrtaﬁt because wuch of the philosophy which they seek -

to intorporate is already 1ncorpcrated in the Preamble to

the const!.tu&im and rather with quite a broader meaning.

Another view, that these ﬁixﬁective Principles cf
stat:e Policy are the autiea of the State, has a mnsidnrahle
atmngth but they are mt', dutiaes in the legal sense, dutles,
for the mn-perfomance of which the State shall be answerable
in the oourts of law, but in the mral and mnstitutianal
| Senseaz‘y 'rhey are not autd.es of a similar nature as the one
that the United States government has regarding the guarantee

of a Republican form of government to every State, 28
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That the Directive Principles are dirsetives or
instructions ¢t the governments of the day, 4s probably the
most appropriate view on thair :natuz'ea This view is oven
proved by the statement of Dr. E.R. Ambedkar, the chief
architeet of the Constitution, made in the constitusnt Assofie
bly. Speaking on the nature of the Directive Principles of
State Policy, Dr. B.K. Ambedkar salds

*“The Directive Principles are like the Instruments of
Instructions which were issued to the Governor-General
and to the Governors of the Colonies and to those of
India by the Hritish Government under the 1935 Act.
Under the Draft Constitutdon it is proposed to issue
such Instruments of Instructions which will be found

in Schedule IV of the constitution. what are callsd
Diroctive Principles is nerely another name for
Instruments of Instructions. The only difference is
that they are instructions to the Legislature and the
Executive. Such a thing 1s, to my mind, to be welcomed,
wherever there 1g a grant of power in general terms

for peacs, order and good government, it is necossary
that it should be accompanied v Instiuctions regulating
its mm&ea."a‘g

Dre X. C. Markandan slso supports such a view. His
cbamryations on the nature of these Directive Principles
concludas

®(1) That the Directives aore like the Instrumehts of
Instructions to the Legislatures and the Executive and as
~such could be justified for inclusion in the Constitution on
two groundd, namely, (a) wherever there was a grant of 'powar
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and general terms for poace, order and good government, it
was necossary that it should be accompanied by instruetions
regulating its exercise and (b) since the Draft Constitution
as framed only provided a machinery for the government of

party in pover it was necessary to see that whosover captured
powar would not be free to do what he liked with it but
followed certain i‘.nsi:met!@nsi."m

Even an examination of Art::lcle 37 proves that the
Diraective Principles are just like some directions for the
govarnmonts of the day. Article 37 readss

*Application of the principles contained in this

Part - The Provisions contained in this Part shall not
be enforcesble by any court, but the principles
therein laid down are neverthaless fundamental in the
governance of the country and it shall be the duty

of the state teo apply these principles in making
laws." - '

This provision shows that Part 1V contains some directions
 to be followed while making laws by the future governments.
These principles are again of the nature of duties but they

are certainly not made obligatory on the part of the Statei |
Certainly, in good faith, it has been expected of the poli-
tical party, whichsoaver captures power, to apply these
principles while making laws. HNevertheless, it is important

to bbserve that
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a political party in power tan ignore these directive
principles and thare 1s no provision anywhere making
it obligatory on the party to see that these
dircctive principles are followed.

Again, the view that these Directive Principles do not
comndt the country or any political party to any particular
form of economic structure is not wholly true because these
- principles are not of very general nature. As a4 matter of
fact, some of these principles are guite specific like those
contained in Article 38 and 39. Therofore it has to be
agreod that_afi‘y political party capturing political power,
irrespective of its programme and economic ideology, is
committed, if not legally at '3.east; morally and constitutionally,
to the social and economic structure ont,lineﬁ in Part IV of
tha 'Gonstimimn. :mn legally Part IV has not been made
obligatory on the political party capturing powar. It is this
drawback which reduces much of the importance of the Part IV
inspite of its containing some most useful provisions.

This study of the nature of the Directive Principles
shows that they are not rights and being in the nature of some
directives for the future governments are different from the
Fundamental Rights. Such a view can be further examined
when we eo:mare the mnstiﬁ:tional positions., But before this

1s done, it ig ioportant to say somothing on the nature of

T




the Fundamental Rights. On the impertance of inecsrporating
the Pundamental Rights in the Indian Constitution, M.Ce
Setalvad obsorvess
*with our long history of foreign rule with its
oppression, disabilities and discerimination we had

coma €0 regard a Bill of mRights as an essential part
of a Constitution,*3!

So far as these rights arc concerncd, 'the real problem that
confronted the framers was how to limit their selection to

cortain catoegories on y'3‘2.; According to Ivor Jenningss

*The Indian reaction(in enacting the Bill of Rights)

1like the American reaction, is in a large measure

a product of the British rule.">>
In regard to the Fundsmental Rights, the framers of the Indian
Constitution took guidance from the scheme of rights contained
in the Amerdcan and the Irish onstitutions. wWhile the
individual rights, strictly so called, had to be included, a
section of the Constituent Assembly was also in the favour of
incorporating certain social and economic rights in the chapter
of Fundamental Rig‘hts. Ultimately it was decided to follow
the American pattern and the soelo-economic rights wers
not included in the chapter of Fundamental Rights. Thus,
.unlike the Irish and wedmar Constitutions, the (Indian)
declaration {of Fundamental Rights) does not lay down any
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economic, cultural or social rights.3? bDr, Hari chans

ooyrectly observess
*The chapter on Pundamental Rights represents maily an
ideology of individualism propounded by Bentham and
preached by J.5% M1l and a host of other philosophers. >

On this issus, M.V. Pylee observest

"oseesThis was bocause the State in Indla was not yet
in a position to guarantee the right to employmant or
education. It was a matter of physical impossibility,
not the lack of will., Henoce, they divided these
rights into two categories, justieiabia and non=
justiciable,*36

But this reason is quite sound but a study of tha
Constituent Assembly Debates shows and it was also a matter
of policy that the soclo-gvonomic rights were not included
in the chapter of Fundamontal Rights. According to Sir B.N.
Rau, as already considered, the reason for not incorporating
" the soclo~cconomic rights in the chapter of Fundamental
Rights was that such rights were not normally guitable for
enforcamant by legal action. A few socloweconomic rights do
£find a place in the chapter of mmchive Principles, but
as considered aﬁwe they cannot be considered as rights in
the real sensae. No individual or social group can clainm them
in a court of law.
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Thus the first difference between the Directive
Principles and the Fundamental Rights is that while the
former arc in the nature of instruments of instructions to
the Govermments of the day, to do certain things and to achie
eve certain ends by twt actions, the latter constitute
Jimitations upon the State action.’’ It is in this light
that one can glorify the Directive Principies to the positien
of pasitive rights like Dr. K.¢. Markandan or one can speak
of t!%m ag dynanic provisions ag agsinst the pi‘ovia&cus
contained in Part I1X which are considered static by Pandit
Nehrd, V.G. Ramachandran and otlmis. Pt. Nehru, while moving
the Oonstitution First Amendment BLll on 16th May, 1951, gaid

in the 1ok Sabhas

“fhe Constitution lays down certain pirective Principles
of State Policy and after long dlscussion we 3greed .
to them and they point out the way we have got to
travel, The Constitution also lays down certain
mundamental Rights. BPBoth are impogtant, The

Dircetive Principles of State Policy represent a
dynamde move towards a certain objective., The
rundamental Rights represent something statie, to
precorve certain rights which exist. Both again are
right.* :

Though the Diective Principles are of dynamlc nature
neverthelaess they are purely 'Directive Principles’, laying
down certain guidaelines for the future governments in India,
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1

as guch théy are not rights, fundamental in nature..
Dr. D.X. Sen Z‘ight.l}' observeasi

"..eseIt i5, therofore, clear that the socio-economic
rights recognized by the Indlan Constitution are not
rights in the strict sense of the word, since they are
not legally enforceable.* -

This is snother difference between the Fundamental
Rights and the pirective Principles. while Arttels 32%°
clearly mekes the Pundamental Rights enforceable by the
courts, thare is no such provision miking the Directive Prine-
ciples enfordesble by the courts’. Thoy simply require ¢o be
implemented by the legislative action of the governments of
the day, as and vhen and 1€ a political party controlling the
Government is pleased or compelled by the popular forces. And
as long as there is no law implementing a Directive Principle,
af exdsting law cannot bo violated by the State or en
inddvidual. Even the Courts cannot compel the Government
to implement the Directive Principles, The only sanction
behind tho directives is the public opindon.

_ Apars from this, there is yeot amt‘i‘m‘ rost smporﬁmt
difference between the Constitutional positions of the
Directive Principles and that of the Bundamental Rights,
While Article 13 (2)% gﬁands as an important @na&ﬁéﬁm&l
protection to the provisions contalned under the Chapter of



Fundamental Rights, there is no such constitutional protection
provided to the provisions contained under the Chapter of
Directive Principles of State Policy. The Courts have no
power to declare any law as void on the ground that it
contravenos any of the Directive Principles. Of course,

the Courts can take thelr cognigance in the matters of
interpretations.

Thase aye trre moet important. constitutional differences
batwaen the m.receive Principles and the mndamental Rights
as contained in the Indian Constitution. And it 15 because
of these eonstitutional differences that the Fundamental
Rights enjoy & superior constitutional status than the
Directive Principles. On the bafds of the Constitutional
achems, it becomes Aif£ficult to agree with such views as
expressed by Dr. K.¢. Markandans |

*Truly speaking, the Directive Prindiples are more
fundamental than fundamental rights f£rom the point
of view of the constitution since the ideals
enshrined in it: ‘3!15&:5—1::@, coclal, emn::xz&c and
political,* are loftier in conceptién, and seek to
secure to the individual tangible behefits of great
signifieance than fundamental rights.”éz

Bus such s view 19 mt ebrreet frem the point of view
of the consﬁituticnai posiﬁion of the mmcﬁve Pﬁncs.ples,

Such a view is correct from the soclo-economic point of view
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as Prof. K.Ts Shah and shri P.S5. Deshmukh viewed them when
they suggested to make them obligatory on the State., Their
fear was pubstential like that of Shri Hussain Imam who
observed:

oA political party in powsr can ignore these directive
principles and there iz no provision anywhere making it
obligatory on the party to see that these directive
principles afe followed.*d3

Dre P.8. Doshmikh's evaluation of those Directive
Principles has considerable weight. Dr. Deshimikh observeds

"at least since the year 1942 the character of the
countyy has changed .....That being so, it is our duty to lodk
to the promises that wé had held cud, and in considering the
Report we should have kept out that ideal in view and not
| tried merely to make half-hearted recommendations so as to
be able to say to the Socialists that we are also soclalists
of a sort and to try to say to the Commmists that we also
respect the same of their theories..... Now what is the sanctity
to those recommendations? They are supposed to be directives.
Instead of hoving sll these several items, let the framers of
the tonstitution give us a definite programme that they
are determined to glve effact to. The whole of Indla is
thirsting for it. Instead of all that we are mercly going
to hold out some distant and indistinet hope without
providing in our Constitution any effective means as to
when and how they are going to be realised."®?
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' Thus the Constitutional reaiity about the nature
and the position of the Directive Prineiples prior to the
25th oonstitutional Amendment was that they had been
merely given the étams of "-Iairectives*.; their
implementation; even today, is a moral duty, depending
upon the political party coming into power, and that their
Constitutional position was inferior to that of the Fundse
mental Rights', They were, from the social and economde
point of view, of great significance, is a doubtless
position’. And that the change in times and in the role
of the state in the soclo-economic f£ield makes them even
more important than tho Fundemental Rights, again, is
quite the realistic approachs But, spesking from the
point of view of the Indian Constitution, the Directive
Principles of State Policy had not been given such a
vaespectable position. That they should be given such a
respectabla positien in the Indian Oonstitution has been
a need of the time. This has certainly been proved by
the Constitution Tventy Fifth Amendment which the |
present Congress Party has made to the Indian dmstitutian‘.
This Amendment now places the Directive Principles on a
better footing than the Fundamental Rights. we shall
~ consider this revolutionary Amendment in a separate chapter.

\
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The aim of this Chapter is to study the relationship
between the Directive Principles and the Fundamental Rights
and the attitude of Judiciary towards the Directive Principles.
So far as the relationship between thae Directive Principles
and the Fundamental Rights is concerned, diverse views are
avallable. As a matter of faet, ¢ven today, a hig contro-
versy persiste on the relationship., There are those, like
Pandit Nehru, V.G, Ramacharidran, Justice K.S. Hegde,

M.V, Pylee, and others who believe that they are complimentary
to each other's And hence, as M.V. Pylee observes:

*Indeed, there can be no real conflict detween the

two'e They are intimately related to and inseparably
bound up with each 1r:t1'aerz:.*’-1 '

Even K. Subba Rao, former Chief Justice of Indis, while
delivering the Lajpat Rai Memorial Lectures at Bombay, held:
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"he conflict between citizens rights and the State's
power to implement the said principles is reconciled

by putting limitations both on the right and on the
power., The said fundamental right is not absolute

but iz subject to tho law of reagonable restrictions

in the interest of the general public. The State's
power ic also subject to the condition that the law made
by it g0 far as it infringes the fundamental rights
should Btand the double test of reasonableness and
public interost."?

Ingspite of this schome, the fact is that the two
chapters have not proved complimentary to each other., In
the words of ¥.C. Setalvads

rSometimes the Court has been placed in the position
of having to decide between giving effect to the
fmdamental rights and directive prirxciples-."g

Even D.U, Basy, an eminent jurist and an authority
on the Indian Constitution, observes: |

"It may be observed that the declarations made in
Part IV of the Constitution under the head ‘Direct-
ive principles of State Policy' are in many cases
of a wider import than the declarations made in

part YII =8 "Fundamental Righta', Hance, the
question of priority may casily artse."?
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It is very important to note here that the cause of
most of the conflicts that arcse in the past was more
extra-constitutional than Constitutional. The roality of the
problem, viewed strictly from the constitutionsl angle, is
that thers 1s no resl cbnflict betwesn the two provisions)

- wWhile the Directive Principles set cortain moral obligations
for the state to schieve certain goals, the Fundamentsl
Rights do not stand as an absolute hinderance. BEven if a
Pundamental Right comes in the way of state's obligation,
the State has the constitutional zight to impose roussonable
restrictions on it. Thus, reasonable restrictions can
safely resolve the situations of confliet.

Inspite of this fact many eonﬂichs have come to the
surface for various reagons. One of the most important
roasons 15 that thoy differ in thelr nature, what the
Directive Principles demdnd from the State, the
Fundamental Rights disallow the State, wWhile Art. 37
diracts the State to considar the piroctive Principles as
'Pundamental in the Governance of the couhtry' and hence
apply them in making laws, Art. :i;:"xj {2) cautions the State
not to make any law so as to infringe the Fundamental
Rights.

Another most fundamental reason for the conflict
botween the Directive pPrinciples and the Fundamental Rights
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is the clash in their purposes. while the Directive Princie
ples, in the Marxian Sense, almiat changing the property
raelations, the Pundamental Mths aim at safeguaraing the
individualistic rights, the capitalistic system, and hence
maintenance of the status~quo. Dhirendranath Sen is very
eritical of the scheme of Part IIT and IV in the Indien
Constitution and considers:

".esesdit 43 wrong to think that our Constitution
gives priority to the general interest of the
conpunity over the interest of the individuall,

Had 4t done =0, 1t would not have protected private
ownership of the instruments and means of production
in the menner it has done.">

True, the interest of the individual has been welle
protected. in Chapter III of the Constitution, nevertheless,
ths directives have baen incorporated in Chapter IV
(Art. 38 & 39)° for the state to direct its policy towards
changing the property-relations. It is here, that the
fundamental Rights and the Directive Principles come in
conflict with each other. Posfibility of such a conflict was
. aven realised by sir B.N. Rau, the Constitutional Advisor to
the onstituent Assembly, and for the purpose of avoiding
such a conflict he even suggested an amendment which wag
rejected as being too late by the Drafting Committeo,



Even Pt. Nehru reallsed the possibiiity of a conflict
between the two sets of provisions. while speaking on the
Constitution First Amendment Bi1), he saids |

“The dynamic movement towards a certain objective
necessarlly means certain changes taking place: that
is the escence of movemont, Now 4t may be that in the
process of amamic movement certain existing
relationships are altered, varied or affected. In
fact, they ore meant to affect thoss settled
relationships and yet 1f you come back to the
Fundamental Rights they are meant to preserve, not
indircotly, certaln settled relationships. There iz
a cortain conflict in the two approaches, not
inherently, because that was not meant, I am quite
gure, But there is that slight difficulty and
naturally when the courts &€ the land have to
mns&éﬁr thasa matters thoy have to lay stress more
3 B a2l Rights than on the Directive

)

Principies .

Dr. K.C¢. Markandan has also accepted the fact that a
conflicting situation can arise. Ho opservess

“A situation may arise when the State in due
discharge of its duty, under the directive principles,
may make a law prejucicial to fundamental rights, or,
an aggricved individual in support of his rights
¢ltes the Directive Prineiples. In either case there
is room for a conflict betwsen the provisions of the
Constitution relating to Pundamental Rights and the



Directive Principles of State Policy, of, in other
words, hoetween the axecutive and the legislasture on
the one hand and the judiciary on the ﬁtharéﬂs

| Apart from the reasons mentlioned above a conflict might
ba created even by tho method whidch the state selects for
implementing the Directive Princdples. For instance, there
are various ways open to the state fm:' implemanting the
pirective Principles eontained in Article 38 and 39, one
of the ways is to restrict the private sector and extend the
public sector in order to socialize the economy. Another
method in pursuance of the above mothod is that the
governmant can resort to progrossive taxation in order to
shatter concéntration of wealth and hence reduce the
dlsparities in incopes. Yet another course open to the
government is that alroady existing private business can be
natinﬁaiizea and yun by the government f£or common social
interests. Not only this but the government can also impose
ceilings on wealth and acquire the surplus for public
‘purpose. The government can do Xoth these things by paying
dua compensation to the parties. So far ap these methods of
implementing the Directive Pﬁnaples are concerned, there :l.s'
no reason why a conflict botwesn the Fundamental Rights and
the Directive Principles may arise’s But, of course, a conflict
may arise whan the 'gwemnmzt may resort to cartain other
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methods for implementing the Directive Principles. One such
method ¢an ba that the government may have to acquire
surplus pm;;érty or nationalise private business without
paying compensation at the marketerate. And, the reality of
the problem is that payment of compensation at the markete
rate 45 not possible for the government with so meagre
cconomic resources of the country, Pandit Jawaharlal Nehru
emphatically made it clear while intervening in the debate
on Constitution Fourth Amendmwent Bill, Pt. Nehru saids

*If we are aiming, as I hope wve are aiming, and we
repeatedly say we are alikdng at changes in the soclal
strueture, thers inevitably we cannot think in terms
of giving wvhat s called full compensation. why?
well, firstly bocause you cannot do 4it, secondly,
bacause it would e improper to do 4t, unjust teo

do 1t, and it should not be done even Af you can do
it for the simple reason that in all these social
matters, laws, €td., they are alming to bring about
a certain structurs of soclety different from wvhat
it is at present.®

It is in such cases of implementing the Directive
Principles that a conflict may arise bstween the Fundamental
Rights and the Directive Principles. In cases of such conflicts,
unless such implementation is followed by an amendrent o
the relevant provision of the constitution, the Pundamental
Rights will prevail. It is for removing thls drawback that
constitution Twenty Fifth Amendment has been made.

-
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Though implementation of the Directive Principles
was not made oblegatory on the State, yet, they were not
included in the Constitution simply to remain as dead
provisions but a moral duty was imposed on the future
governments to make t:ﬁhemreffaeﬁive in the governance of tha
country. A conflict, therefore, may never arise betwsen the
Directive rrinciples and the rundamental Rights i€ ﬂasy are
left untouched by the government. But, a conflict can very
much arise if the government works for the fulfillment of is
auty of giving effect to the Directive Principles. Such a
conflict may arise for varicus Constitutional reasons. Pirstly,
a governmental measurs implementing a Mirective Principle by
imposing reasonable restriction on the Fundamental Rights
may be considered conflicting and hence declared void on
the basis of the pestriction being unreasonable. Secondly,
a measure can be declared vold even on t:he plea of its
infringement or setting aside a Fundamental Right altogether,
Thueg, a situation can easily arise when twd provisions
come into clash with each other and one has to be given
priority over the othey. wWhich of the two should be given
priority in such a cape? This question has been touched in
the provicus chapter also. Let us examine the attitude of
Judiciary towards this problem, here.
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The Judiciary has faced this problem in about f’*f@ﬁ\

cases go far. First of such cases - State of Madras vs. |°
Champakam Dorairajan, came before the Supreme Court in 19]5i
The petitioner in this casze challenged thae validity of the
Madras Government Commmal Order resediving seats in the
Medical College adndesions for the backward Hindus and
Harijsng, This scheme of reservations was based on roliglon.
The petitioner contended that the Madras Government Commumal
Order was discriminatdry and that it ¢violated her Fundamental
Rights under Article 16(1), which prohibits discrimination on
grounds only of religion, xace; caste, sex and place of
birth, and also the one under Awielﬁ 29{2) which protacts
the citizens £rom denial of admiscion into an educational
institution, maintained by the State or recelving ;ﬂa £rom
the State funds, on the grounds only of race, religion, caste
and language. The State of Madras contended that its Order
was justified in pursuance of Article 46 which directs the
State to promote the educational and economic interests of

. tho woaker séétions of the people. Full Bench %of the

Madras mgh tourt, comprising of Rajamannar C.J., v:!.svéana(;ha
Sastri Jv., and smasmaéram Je, heard this case. In the
majority judgement, the Madres High Court helds |
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*Granting that one of the objectives of the Constitution
is to provide for the uplift of the backward and

wonker sections of the people which inter alia is
embodied in Article 46, can we hold that the State

is at liberty to do anything to achiove that object?
The obvious answer is 'yes', so long as no provision

of the Oonstitutdon is contravened and no

Fundamental Right declared by the Constitution iz
infringed or inu:aimd’."m ~

1t is important to take note of the dissenting
observations of Somasundaram J., here. Somasundram J.
observeds

*Article 46 of the Constitution is a very relevant
and impoptant Artdele to be comnsidered in this connecw
tion. This is placed in the Chapter relating to
Directive Principles of State Policy. Article 37
states that though the provisions in that Part are
not enforceable in court, nevertheless the principles
therein are foundamental in the governahce of the
country - I emphasise the word 'fundamental’ in the
ArEicle weees Xt &8, therefore, the duty of the State
to respect and give effect to the principles in
Article 46.031

These observations of the learnad Judge -émw that the
Judiciary must realize its duty of co-operating with the
Legislature and the Ewecutive in thedr efforts of giving
effect to the Directive Principles.



65

when this case came before the Suprems Court, it also
upheld the validity of the decision ¢given by the Madras High
Court with a bolder judgement. Delievering the Judgement,
Jugtice S.R, Dgs observed:

“The Directive Principles of sState Policy which by
Article 37 are exprossly made unenforceably by a

OCourt gannot over-ride the provisions found in Part
11¥ which notwithgstanding other provisions, are
expressly made enforeceable by appropriate writs,

orders or directions under Article 32. The Chapter of
rundaméntal Rights is sacrosanct and not liable to

be abridged by any legislative or Executive act or
order, except to the extent provided in the appropriate
articles in Part 11I. The Directive Principles of
State Policy have to confirm to and run as subsi-
diary to the Chapter on Fundamental Rights. In our
opinion that is tha correct way in which the provisions
found in Part I1Y and IV have to be understood.
Howaever, so long as there is no infringement of any
Fundamental Rights, to the extant conferred Yy the
provisions in Part III there can be no objection to
the State acting in accordance with the Directive
Principles set out in part IV, but subject again

to the Legislative and Executive powers and limitations
conferred on the State under different provisions of
the t:‘bnai:ittttimg""z' |

Following are the most fimportant implications of this
judgemants |
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1) that the Chapter of Pundamental Rights is sacrosanct
and cannot be abridged by any Legislative or
Executive acts

1i) that the Directive Principles can be given effect
by the Lepislature and Executive by imposing
reasonable restrictions only as provided in the
appropriate articles in Part III;

111) that pdrective Principles have to conform to and
run as subsidiary to the Chapter on Fundamental
Rightss and

iv) that the Legislative and Executive action giving
effect to the Directive Prineiples is also subject
to the limitations conferred en them under
different provisions of the Constitution.

Xﬁ is, ag_;ﬁii's. very iﬁportant to note that the decision
given in this case was dangerous, fearﬁu}. and showed as
distrust of the State, particularly the legislature. It
was dangerous in the senpe that it declared the Fundamental
Rights as sacrosanct and paved the way for the Supreme Coutt
to daclare in the famous Golsk Nath Case that the
Fundamental Rights could not be abridged even by a Consti-
tutional Amendment. This created one of the biggest
Constitutional deadlocks, the country has ever seen in its
Constitutional History. As we know, 4t was later resolved
by the ConstitutionsTwenty Fourth Amendment Act, 1971. We
shall discuss the implications of the Golak Wath Case in a
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difforent Chapter. The judgement in this case was, again,
based on the ‘doctrine of fear'. The fear, which resulted
in the distrust of the legislature, was that the Legislature
in oxder £o give affect to the Directive Principles might
make serious encroachments on the Fundamental Rights and
therefore the Gourt resorted to the 'preeaét;ion of daclaring
to the Legislature and Bscemtive that their actions could
not sbridge the Fundamental Rights and that they could give
effect to the Directive Principles only by imposing
reasonable restrictions on the Fundamantal Rights.

Again, the judgoment delivered in this Case roflects
the attitude of non~cooperation of the Judiciary towards
the Legislature and the Exocutive and the fact, that the
aifficulty posed by its judgement was only rpmoved by a
Constitutional Amondment made in Article 15 of the
Constitution, proves that the Court makes it necessary
0 achiewe soclio-ccononic changes, for the betterment of the
weaker sections of the soclety, through Constitutional
Amendments. Thare is no doubt that the Courts cannot
enforce the Directive Prineiples in the abseonce of any law
nade for giving effect to tham, nevortheless, 4t is
equally a duty of the Courts that, when such & law has been
pagsed imposing reasohable ::*es&iat&fms on the Fundamental
Rights, they should appreciate the social purpose behind it.



Of eourse, in the cases of serious infringements of the
Pundamental Rights, the Courta ~may not give preference

to the Directive Principles. In order to show as to what
can constituts a serious infringment of the Pundamental
Rights, let us take the case of an institution, maintained by
the State. If the State passes a law that it will admit
students only belonging a partieular comunity or section

of the soclety, it ¢an be complalned that this lav infringes
the Fundamental Rights gusranteed under Article 15{1) and
:;9{23 and shows discrimination. But, &f only a few seats

are resemved for the

students from wesker sections of the
soclety, Af esnnot be complained that the law is @icerimi-
natory because this law has imposed only a reasonable |
restriction on the Fundamantal Rights, in pursuvance of the
Directive Principle wrging the State tc toke steps for the
upliftment of the wesker sections of the spolety. sSuch a
law cannot be sald to have tsken miay the Fundamental Right
completaly. The Pundamental Right to get admission still
exists, but, = restriction has beon imposed on it that
leaving mlﬁr a fow seats for the students from poor families
other students have to compete for the remaining seats in
order to get admigsion, Flestly, sm:h arrangement should
not ba considered as an infringment by the citizens.
Secondly, even if such a case comes before the Courts, they
should uhold the reasonableness of swh a restriction
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because they too are a part of the State which owes a Cong=-
titutional duty to give effect to the Directive Principles’
such a view was oxpfessed in Om Prakagh Vg. State of mjaﬁ.is
Delievering the judgement, Kapur J. Obsarveds

*The argument ralsed by counsel was that atcording
to Article 37 the provisions of Part IV cannot be
enforeed by any Court. That is correct, but it
dofinitely says that the prineiples lald down in
this Part are nevertheless fundamental in the
governance of the country....If it is incumbent on
the State to promote the educational and economic
interest of Scheduled Castes then it appesrs to

me that it can well do that by resarving cortain
-seats in eduecational dnstitutions for thase caates'."m

Apart from this, it was only in a fow other cases

| 1ike the Kerala Education B{11}5 that the Judiciary showed
some respect to the pdrective Principles of State Policy.

In this case also, like M.H. Quareshi Vs. State M mhar.‘?s
though the Pundamental Rights ware considered constitutionae
1ly superior to the Directive Principles, yet, the |
principle of harmonious interpretation was suggested.

In this ease, the Suprems Court held:

*The Directive Principles have to conform to and
i as subsidiary to the Chapter on Fundamental
Rights. Neovertheless in determining the scope and
ambit of Fundamental Rights relied on by or on
bechalf of any person or body, the Court may not
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entirely ignore those Directive Principles of State
Policy laid dowm in Part IV of the Constitution
but should adopt the principle of harmonious
construction and should attempt to give effect to
both as much as possible.‘*”

Even the above judgement of the Supreme Court cannot:\
:mspire us to conclude that attitude of the deary has bd?n
ca-operative tawarﬂs the implementation the mmetive
Principles. No doubt the Directive Principles are not
‘enforceable and that Article 13 and 32 impose a duty on the
Judiciary to protect the Fundamental Rights, neverthaless,
Article 37 makes these Directive Principles fundamemtal in
the governance of the country and imposes a constitutional
duty on the State, including the Juddiciary, to spply them
while making laws. while delicvering the Second B.N. Rau - |
Memorial Lecturs, Justice K.S. Hedde rightly observed:

“while Article 37 makes those Directives unanforce-
able by courts, the principles therein laid down are
made fundamental in the governance of the country
and a duty is imposed on the State to apply thaese
principles in making laws. But a mandate of the
Constitution, though not enforceable by courts, is
none the less binding on all the organs of the
state,*18

That in cases of unreasonable conflicts, the Funda-
mental Rights should be considerad superior 1s an accepted
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ﬁact. Apart from D.D. Bagu and M.C. Setalvad, even H.M.
- ,

In his book, Indian Constitutional Law, Prof. M.P., Jain

observess

"In case of a conflict between a Fundamental Right
and a Directive Principle, it is the former, and
not the latter, which prevalls.ses.s.The main
reason for this approach is that the Fundamental
rights have been expressly made enforceable whercas
the Directive Principles are expraessly made
unenforecable., The Fundamental Rights would be
reduced to 'a more rope of gand' if they werc to
be overridden by the Directive ptin@iple;s."'w |

Though similar views have been exprossed by shri
H.M. Seervai, yet he has laid stress upon harmonising.
the relationship between the Fundamental Rights and the
Directive Principles. Like D.D. Basu, Shri Scervali holds:
"eeseothough an attempt must be made to harmonise the
two, in cases of irreconcilable conflict, fundamental
rights must prevall over directive prz.ncipz.es."zo
Inspite of the fact that even those, who consider the
Fundamental Rights superior, have lald stress upon |
harmonising the relationship between the two, it Ls unfor-
tunate to see that the Judiclary, in place of appreciating the
real purpose bohind the Directive Principles and co-operating
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with their implemantation, has even tried to make their
implementation difficult only out of its fear that their
implementation may not result in the abrogation of
Pundamental Rights. It 4s only out of this fear that the
Supreme Court, in the famous Golok Nath Case, 2%
obzerved:

“If it is the AQuty of Parliament to enforcve the

| directive principles, it is equally its duty to
| enforce them without infringing the fundamental

rights. The Constitution-mokers thought that

it could be donc and we also think that the directive

principles can be reasonably enforced within the self-

 regulatory machinery provided by part IIT,"22

1t was also declared by the mjoriﬁy 3memmt that
£rom the date of this judgement, the parliamant will not
have the power to amendl any provisions in Part III of
the Constitution so as to take away or ahridge any Fune
demental Right. According to Subba Rap CeJe, who
delivered thes majority judgemert, the reasons for this
were that the people in Indis, while glving themselves the
Constitution, reserved Fundamsntal Rights to themselves as
Artidle 13 was also incorporated to protect them from
infringement by p?st-aonstiﬁuticnal laws, including the
Constitutional Amendments. |
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This was the decision which made the implementation
of the pirective Principles highly difficult and curbersome
if not impossible. Prior to this Case, the Inconsistent
attitude of the Judiciary shows that in some Cases, cortainly,
the Judiciary came quite near tﬁ appreciating the real
purpose behind the Directive Principles. For instance, a
careful study of the judgement given in State of Blhar Vs.
Kameshwar Singh®® will reveal a change in the attitude of
the Judiciary towards the Directive Principles. The attitude
taken by the Judicliary in this Case revealss

i) that the Directive Priaciples. are not merely the

policy of any particular Party but they are the

Principles directing the policy of the State
towards the cause of s welfare states

ii) that whenever any Act giving effect to a Directive
Principle comes in clash with the Pundamental
Rights, the Directive Principles should not be
given a light treatment; and

111) that wherever a ‘public purpose' is involved,
Part IV should be given greater weight.

But the gecision in this and a few other cases cannot
lead us to conclude that the ettitude of Judicelary has been
favourable to the Directive Principles. The reality is that
the Judiciary. under some plea or the chers has always
regarded the Fundamental Rights as sacrosanct, inviolable
and unamendable provisions of the Constitution. As shown
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earlier, by the judgement in the Golak Nath Casge, the Judiciary
has created further road blocks in the way of implementation
of the Directive Principles. Inspite of the Constitution
Fourth Amendment Act of 1955, which was passed only to
likeralise the compensation issue, At is very sad to note,
that the Supreme Couwrt not only revived the compensation issue
but alsp f£ailed to appreciote the *‘public purpose’ im its
Judgements in the foamous Bank Ratlonalizetion cace?® ana the

' 25 1n the Bank Nstionalization Case, the
Suppene Oyurt intorpretted '‘compencationt as '"full indemnifie
cation' and *just equivalent'. The Supreme Cowrt did not
appreciate that there was a great ‘public purpose’ behind
both these acts of the government. The banks were nationalie
zed with a 'nublic purpose' of utiliszing the savings in the

' Privy Purses Case.

country for the upliftwent of the poor sections of the soclety
and for other vital common cconomdc interests of the whole
society and the Privy Purses were abolished in order to
achieve a social order based on justice and equality.

what 1s more shocking to note hers is that while this
work is reaching its completion, the Suprcme Court has
striick down the ‘Nwspmﬁ Control erder"pzﬁ In striking
downn the 10 page ceiling, the Court has held:
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*In our judgement, the policy of the Covernment to
1imit all papers at 10 page i3 arbitrary. It tends
to treat unequals as equals and diseriminates against
those who by virtue of their efficiency, standard
and pervice and because of their all-India stature,
acquired a Blgher page level in 195?."2?

Mr. Justice Ray considered that newsprint restrictions
cut at the very root of the guaranteed fresdom. Howawver,
Mr. Justice K. K. Mathew, in his dlssenting Judgement held:s

"It has been sald that justice is the effort of men
to mitigate the inequslity of men. The whole drive of the
directive principles of the Constitution 4z toward this goal
and it is 4n congonance with the now concept of equality,
The only norm which the Constitution furnishes for distri-
bution of the material resources of the community is the
olastic norm of the common good (seo article 39 B). I do
not think I can say that the principle adopted for the dis-
tridution of newsprint is not for the common gaoa.‘"za

Thus, our study shows that the attitude of Judictiary
has not been sufficiently co-operative towards the
implementation of the Directive Principles of State Policy.
It has rather been hostile. One nodt important reason for
this hostile attitude has been ite constant fear and distrust
against the Legislative encroachment upon the Fundamental
Rights behind the purpose of giving effect to the
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Directive Principles. But out of thies fear, instead of doing
any good to the Fundamental Rights, it has rather done harm
to them, with tho Constitution Twenty Fourth Amendmnt Act,
1971 and Constitution Twenty FLEEW Amendment Act, 1971 having
come into force, the Indian Psrliament has sattled the
contyoversy in £avour of the pirective Principles, making
them really fundamental in the governance of the country.
Now, no law shall be deemsd to bo void on the ground that it
is inconsistent with, or takes away or abridges any of the
rights conferred by article 14, srticle 19 or article 3%,
when it is sccompanied with a declaration that it is for
giving effect to the provisions of srticle 39. Again,

such a declaraticn shall not be called in question in any
court on tha ground that it does not give effect to such
policys
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CHAPTER V.

No doubt, the framers of the Indian Constitution could
not accommodate the wishes of Prof. K.T. Shah of making the
Directive Principles obligatory on the State, nevertheless,
it has to be agreed that they really considered these
provisions of great Constitutional importance. It was for
this reason that Article 37 was adopted to make the provisions
‘fundamental in the governancea of the country® and to impose
a Constitutional duty on the State &5 apply these provisions
while making laws. Though the word 'ubl;gataz.-g' has not been
used in Part 1V, nevertheless it was expected that Political
Parties coming to power shall not be able to pay only lipw
service to the Directive Principles. Speaking on the
obligatory nature of the Directive Principles, Dr. B.R.
Ambedkar observeds

“The Directive Principles are nothing but obligetions
imposed by the Constitution upon the various goverre
ments in this country that they shall do certain
things, although it says that 4f they fail to do them,
no one will have the right to ©all for specific '
performance. But the fact that they are obligations
of the Gorernment, I think, stands unimpeached."
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This positive assertion of the fundamental mature of
tha Directive Principles has been emphasized even by K.F.
Setti, in his m*k.z This shows that the State applies them
in its policies and plang, is a Constitutional obligation
imposed on the State. Let us examine the tealides of the
implementation of the Mreckive Principles. According to
Mr. Justice:¥.5. Hegde, following should be the test of our
Judgemants

*Our success and failure have to be judged ont only

from what we have achieved but also from what we have

falled to do. Of what avall will our legislative and

executive measures be 1£ they are not vigorously

implemonted?*>

1€, after a period of about twenty two years of
working of the present Constitution, we ask: 'has the
intention of bringing a great social revolution through the
directive principles succeeded?', briefly, the anm;* is yes.

though there have been many flaws with our planning
and implementation, yet the achievements, whatsoevér, show
that it 4is not wise to say that there has been no progress
at all, Mr. Justice K.S. Hegde rightly warns that only
‘a oynle would say that our plans and policies have only
' made the rich richer and the poor poorer’.>

4
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That the Governnment has been serious about the inzplemptat;i_on
of the Direttive Principles is well proved by the fact that
Zamdndard systemr in the country was abolished right after the
inception of the Constitution and when it becamo neeessary,
Constitution First Amondment Act was passed in 1951, The
country was certainly lucky for the leadership, for the flrst
sevanteen years, remained in the hands of the great champion
of socialicm and democracy, Pt. Juwasharlal Nehru. with his
planned approach to cconomic development of India, he set the
countyy on the path of democratic socialism. He was a
socialist, nonwioclent, human and liberasl in outlook. Ho had
considered soctalistic pattern of society as an ideal for
Indda. In his Presidential address at the Lahore Session of
the Indian National Congress, in December, 1929, Pt. Nehru
saids

*I must £rankly confess that I am a socialist and

a ropublican and not a believer in kings and princes

ot the order which produces the medern kings of

industry who have greater powver over the lives and

fortunes of men than even kings of old, and whose

methods are predatory as those of the old feudal

aristocracy. I recognise, however, that it may

not be possible for a body constituted as i this

National Congress, and in the present circumstances

of the country, to adopt a full socialistic

programme, But we must realize that the philosophy
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of soclalism has gradually penetrated the entire
structure of soclety the world over and almost the
only points in dispute are the pace and methods of
advance to its full realization. India will have to
go that way too 1f she seecks to end her poverty and
inequality, though she may evolve her own methods
and adopt the ideal to the genius of the race.”

True, during his leadership, he always laid emphasis
on efficiency and maximization of production? alarxg with it
of course went his strass on distributive justice and equality
of cpporb‘mity.

The country has launched fowr Five Year Pland, already,
in order to give a maningfu:t effect to the objectives
stated in the Chapter of Directive Principles. This was
erzpizaticalily made clear in the Flrst Five Yea;r rlan itself,
when it was sgtateds

“The Directive Principles of State Policy enunciated
in Articles 36 to 51 of the Constitution make it

eclear that for the attalnment of these ends, ownershi p
and control ¢f the material resources of the country
should be so distributed as best to subserve the.
common good, and that the operation of the economic
gystem should not result in the concentration of
wealth and economic power in the hands of a few. It
iz in thig larger perspective that the task of plaming



83

This clearly indicates that planning in India was not
merely considered as a method of economic development but
with the purpose of implementing the Directive Principles.
And certainly, one cannot overlook the achievements, Some
noteworthy chmgaé have taken place in the socio-economic
structure of our onve feudalistic, traditional, stperstitious,
passive, dependsnt and 1lliterate population. The attitude
of the awakensd masses of India shows that they have well
accepted the soelalistic way of 1ife which the Constitution
envisages to contruct. The 'socialist pattern of soclety!
was defined by Pandit Nehru as 'a society in which there is
social cohesion without classes, equality of opportunity and
the possibility for every-one to have a good life'. The
Second Five Year Plan, further threw light on it, in the
following wordss

*The accent of the socialist pattern is on the attainment
of positive goalssy the raising of living standardss the
enlargenment of opportunities for all, tha promotion

of enterprise among the disadvantaged classes and

the crcation of a sense of partnership among all

sections of the mxmnmity."‘a

By now many things have been done :m the direction of
achieving the goals set by the Constitution. The countrxy has
made an encouraging progress in the fields of agriculture and
industry. For the betterment of the working population ne;r
‘social security measures' have been taken, minimum waQe-sg
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have been fixed and conditions of work have been modernised
and improved. By opening new Universities and educational
institutions, better facilitdes of education have been
provided to the children and youth of the country. After
abolishing thﬁ zZamdndard system, various landereform measures
 have been and are being taken to provide land to the landless
villagers. Many hospitals and dispensaries have been opened
in order to provide minimum medical aid to the entire
population, This is not to suggest that our planning and
implementation has been without any flaws and that the countryp
has achieved 2 progress of far-reaching satisfaetion., wWhile
aew plan profocts have been taken vp for the ﬂwelupméi;ﬁ,

- %he population has also been rising on a fast rate. This
rise in pepulation has undermined much of the progress in
alfferent fields,

The state has moved into a significant economic area’.

Bhakra-Nangal, Damoder Valley and Rirakund multi-purpose

river projects, Hhilail, Rourkhela and Durgapur steel projects,
Vizag shipwbuilding centre and many other concerns like
Pertilizers Corporation, Hindustan Machime Tools, Chittaranjan
Locomotives, Hindustan Alrcraft, etc., are owned by the State
and managed to serve the socioe-econondce interests of the
country.
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for rural development, Bidek Devalopment 0ffices have
beon set up as a 'part’: of the am to extend the community
development prejects. with the establishment of the Khadl and
Village Industries Commission and also the Doafd to assist it,
considerable attention is being paid to the development of
village :.nausi_:ries;

Returnipyg to the Five Year Plans, have to admit that
achievements of the Plans have not been very satisfactory.
This is evident even from the mid-term appraisal of the
Fourth Five Year Plan. The appralsal shows:

"The Fourth Plan envisages an increase in national
income at an average anmual compound rate of growth

of 5.6%. The actual rate of growth has been 5.3% in
1969-70 and 4.8% in 1970«71. In 1971<72, on account of a
sharp decline in the rate of growth of industrial
production during the f£irst half of the year, the rate
of growth of national income may not reach the figure
rocorded for 1970-71. The deceleration in the rate of
growth of national income iz a matter of serious

concern. Only agricultugal production, in terms of value
ad@ed, has been growing at an average rate of 5.2%,
slightly higher than the one envisaged for the Plan."'m
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Unit 197374 1969-70 197071 197172 1973.74
Target Actual -  Ac¢./iikely Target/ 1Likely
- actual antl. Ach. achievement
Food grains  million 129.00 99,50  107.82 112.00  122.00-125.00
tonnas
"Irrigatton million  44.00 36,29 37.43 38,75 22.50(maj’s)
Eaj o & Med, hec. Med. N.A.
Steel million 1,3}; 80 11,23 10?'0 57 1l 2'2 35 14, 45
' tonnas {antd.)
Cloth milldon 4250.00 3600.00 3760.00  3810.00  3900.00
Edupation : _
i)Classes I-XX Milllon 22053 3446 4.29 4,30 W50
- E (20.90 cumil)
ii)University " 1.08 o117 0.22 o.17  ol.22
Hospitalebeds ‘000 no. 28160  262.40  266.00 270,00  N. A,

Sources The Fourth Plan, Mid«Term Appraisal (A Summery): Issued on
behalf of Planning Commission, Government of Indlas Peb., 1972

Ppg 3"‘8. Amem 16!«:
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Table I {p.86), containing mid«term appraisal of tﬁe
selactad physical targets and achievements, shows t&aﬁ. but
for agriculture, over-all progress :!.s well below the set
targets.

Let ys evsluate the 5.mp1mt;§tim of different
Directdve Principles included in Part IV of the Constitution\

Article 40, in part IV, directs the State to organize
the village Panchayats and g!.ve them efféetive pmmrs as
units of self-government. ¥For this purpose, the Government
of India appointed a Committee headed by Shri Balwant Ral
Mehta to make recommendations on Democratic neeantranzation*
The mmmnﬁaﬁima of this Committee were an&arsaﬂ by the
National Development Council in EBSB? For the estabu.sment
of Panchayafs at the Stafa-l.evel* the Centre seb-sforth
certain principles. Afterwards, many Statas followed one
after tha other to introduce the Panchayati system. The
first State to take steps in this direction, however, was
rajasthan.?!  In 1965, in 21 States of Indla, 212,424
Panchayats were working, covering 551. 595 villages and
3496.9 lakhs of people.’?
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By 1966, the states of Andhra Pradesh, Ascam, Eihar.
Gujrat, Jammi & Kashmir, Kerald, Mafthya Pradesh, Tamdl Nagd,
Maharashtra, Mysore, Orissa, Pumjab, Haryans, Rajasthan,
Uttar pradesh, west Benghl, A.& N. Islands, Delhi, Himachal
Pradech, Hana,pur. Tripura and Goa, paman, & Diu, had passed
legislations for the implementation of the Pahehayatl Raj
systam in Indial, Some case studies, by the Government, show
that the Panchayats have made nptable progress since thair
formation. The villsges have been provided with panchayat-ghar,
village tank, nucca drains, soak pits, Arinking water wells |
and a ¢ coms villagos dnitiative hag been taken in the
direction of making kutcha roads aleo.l® Thie study shows
that the achievements of the Village Panchayats are quite
encouraging. Inspite of this fact, wve have to admit that
the foom for improverent is still large, wWidesprezq 111l
teracy stands as 8 big hazard in the way o€ effective
popular control of the panchayats'. Again, becsuse of religion
and caste considerations, panchayats aro controlled, oven
today, by the privilleged rural classes only. As the
Pifth Pive Yaay Plan lays stmss on edueation, 4t is empected
that a desired change will follow to improve the working
of Village Panchayats. . '.'
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Primary Edueations

The Constitution (Article 45) expected the State to
provide at least compulsory primary education to all within
a period of 10 years 1.€., upto 1960, A time-limit has baen
set by the mmt;mtim only with redard to the achieverent
of this goalll The Constitution visualizes compulsory primary
education for the children between the age group of 6 o 14
years, But inspite of all the efforts pit in by the Contral
CGovernment and the State Governmonts, the records show,
that even after a perdod of about twenty two years, we are
well behind the set goal., This should not lead us to the
conclusion that 4t is because of the lackdef initiative or
raesources only, on the part of the state, that the goal has
not heen achieved., Ag u matter of fact the problem is also
related with the traditional attitude of the citisens, In
this regard, beinging the girls to the schools has béen a
perious difficulty’. Anothe serious difficulty has been
that owing to economic difficulties, the parents feel
compelled many times to take their children away from the
schools so that they could add aommnq to the meagre income
of the family. A careful study of the Table IT (p'.90) will
show that the State, with whatever resompees at its command,
has been devoting its serious attentlon for the achieverent
of this govall '
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Table IX

~

Plan Outlay and Expenditure under Elementary Education

{Rs.Lakhs)

Pourth 196970 e 1970-71 197172 1969 (8)
Plan out  Act. out i out-lay 12 as
outlay lay expen. lay axpen. expen. %

o (446+7) ?§>

2 3 4 5 6 7 8 9

Total 23454.16 1675.28 1535.17 2680.59 2527.14 4401.16 B8483.47 36

Source: The _Faprth Plan MideTerm Appraisal, Vol. II: Government of India,
Planning Commission, December, 1971t p. 206, Annexure V.



91

In the finalised Fifth Plan Approach Draft also,
education is to be given high priority along with the dle-
tributive aspects. According to the Planning Ministar,
whole structure of education might undergo a change in the
£4£th Plan to conform to the quantum and pattern of
employment oppamues for the oducated youtﬁ."“ A vagt
nat of primary schools is expected to be spread through the
Jength and breadth of the country to achieve the goal of
providing compulsory primary education,

Prohibitions

Four States, namely, Andhra, Bonbay, Madras and
Saurashtra introduced prohibition immediately after
independence, in pursuance of Article 47 which directs the
State to endeavour to bring about prohibition of intoxdeating
drugs which are injurious to health. In 1954, the Planning
Commission appointed a Prohibition Enquiry Commdttes whth
Sriman Narayan as its Chalrman. On its recommendations,
pmhih&tion was regarded as an intogral part of the Second
ﬁve Yeasr Plan. A nunber of States have also set up Prohibition
Enquiry Committees and considerable measures are workad out,
Inspite of this, i‘;he regults are very poor. Lack of education
amongst thoe citizons is also responsible for much of failure.
The countyry still needs a3 well integrated plan to implement this
directive which 1s an important part of the Gandhian philosophy.
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.M. Panikkar observes:

"4 soesthe Indian parliament has been active in the
matter of coclal legislation, whether it be called
by the Hindu Code or by ansther name,“m

True, inspite of many soclowreligious difficulties,
the State passed many Acts, namaly, The Hindu Marriasge Act,
the Hindu Succession Act, the Hindu Minority and Guardianslﬁp
Act, the Hindu Succession Act by 1556, in pursuance of
Article 44 of the Directive Principles.

Though agriculture m India has not become sufficiently
modermized, yet many scientifice and modern techniques of
agriculture have been made available to the farmors. Tubew
wells, fertilizers, crop-insecticides, tractors and other
appliances are being provided inm more and more numbers. Ald
ia alsv scught f£rom Russla and other countries for this |
purpose., with the result, the échievemnts in the aﬂ.ﬂ-—term
appraisal of the Fourth Plan show:

"The Plan had set a target of five million tonnes of .

foodgrains buffer stock. On account of the increase

in the cutput of cereals, particularly wheat, it has

been possible to build, hw the end of September 1971,
a tuffer stock of 4.9 million tonnes comprising
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0,6 million tonnes of rice, 4 million tonnes of wheat
and 0.3 million tonnes of coarse grains." n16

This shows that inspite of the natural calamities like
drawght, etc., the country has made considerable progress
in the field of agriculture. The State has also deveted its
attention towards arqaniaa;icm of animal husbandry and
broviding pmtéctibn to the mdlch aatm‘. Bet;weéﬁ 1969 and
1970, the country has Meen an increase of 65.8% in the
population of breedable dows and buffaloes.’’
Lond Reforms:

In the direction of modernizing agriculture and
| pro-ii&iug land to the tiller, many land raform measures
have been token in various States. There 4s much transe
formation in the Indisn villages nov, which were once plapued
by préden&nm of semi~foudal landownership, landless and
land-poor peasants, semi-feudal explofitation and impoverishment,
commorcialization of sgriculture and development of capitalism
in the cowntryside, according to arigory Kotbvéky,w

A peview Ty the Land Reforms Implementation Comdttee
8howss

vpifeoen vears agoe when the First Plan was being
formulated, intermediary tennures like Zamindars,
Jagirs and inams coversd more than 40% of the area,
There were large disparities in the ownership of
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1and held under ryotwari tenure which covered the
othar 60% areaj and a substantial protion of the land
was cultivated through tenantseat-will and sharew
croppers who pald about ore-half the produce as rent.
Most holdings were small and fragmented. Besides,
there was a large population of landless agricultural
labouregs. In these conditions, the principal
measures recommended for securing the objectives of
the land policy were the abolition of intermediary
tenures, roform of the tenhancy system, including
fixation of falr rent at one-fifth or one-fourth of
the gross produce, mecurity of tenure for the tenant,
bringing tenants into direct ownership with the State
and vesting them with ownership of land. A ceiling
on land holdings was also recommonded so that some
surplus land may be made avallable for redistribution
to the landless agricultural workers. Another impore-
tant part of the programme was consolidation of
agricultural holdings and increase in the size of

the operational unit to an economic sgale through
co-oparative m‘tﬂwﬂs."l‘s

Though, 4t cannot be elaimed that 1anﬁ-re£bmf
measures have been satisfactorily implemented in all States,
yet 4t has ¢o be admitted that considerable steps have
been taken in this direction by many State Governments'

Achievements in pursuance of Article 41 of the
Directive principles are quite dismal., During 1970-71,
increase in the working age population has been double the
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increase in the employment opportunities. There is a serious
unemployment among the technically cualified personnel and
educated youth., Considering the seriousness of the problenm,
a beginning has been made in 1971-72 by providing Re\25
cgores for creating employment for the educated, including
engineers and techniclans. Several programmes formmlated

by Cantral Ministries for this amount have been sanctioned.
They are expeeted to continue in the remaining two years

and would creste employment for teoachers, agticulmral gra=-
duates, engincers and teéhniciana in adsition to providing
assistance for self-cmplgyment appot!:!mities‘w A war on
poverty and unemployment has been declared as the main
objactive of the rifth Plan also.

According to Prof. Nurul Hasan, a sound foundation
has been laid in India during the period 1952-1957 for an
effective sorial gecurity system. According to hims

“Thig perdod (1952-57) may be rightly called the dawn
of the era of social sccupity. The pericd may be distine
guished from tho rest of social security history in many
ways. In the £irst instance, social insurance principles
were accepted as the main basis of soclal security
legislation in Indis., Secondly, an integrated approach to
the pibbim of health insurance was made for the first time
comprising sickness, matornity, employment injuries and



86

allied contingencies. Thirdly, soclal assistance measures
were also introduced for the first time in many States.
Fourthly, corpulsory provident fund schemes were intmdﬁcerd
in factory industries. Fifthly, attempts Iaegar to be made
to work out a comprehensive scheme of social security.
Sixthly, protoction was sought to ba provided againet certain
types of uncmployment of industrisl workers. Lastdy, '
moasures of work relief were undertokon on a large ﬂca‘le.

for fighting the prevalling unemploymenti?l

Thus, inspite of failure in certain aspects, the
steps taken certainly deserve sppreciation.

e Exocutived

By statutory enactments complete separation of the
Judiciary from the Executive has been achieved in many
States, in aceordance with the directive contained in Article
50. This provision is the core of a democratic system, But
many States are yet tb separate the Judiciary f’rofn the
Bxecutive, Delhi, rungad and Haryana have also taken steps
in this direction, recently. Such separation has almesdy
been affected in Andhra Ftadesh; Guirat, Kerala, Tamil Nadu,
Mysore, Maharashtra and West Bengal..
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In the international field, Ind§a has always been
taking guldance from Article 51 of the Directive Principles.
As such India believes in psaceful co-existence of all natlons.
The Taskent Declaration and the famous Simla Agreemsnt of
1972 bear a testimony to this fackt.

Conclundony

while the fact, that there has been no lack of will '
on the part of the Legislature and the Executive in the
direction of implementing the Directive Principles, well
estadblished itself, it ig not easy to ignore ths other side
- off the plcoture. In the fivst place, it has to ba admitted
that tl'am hae not been an effective implementation of the
Pive Year Plans. It is owdng to this that most of the tapgets
were never achieved. 2In other words we can say that the
progress has been slow in comparision to the expectations.
In the second place, it is important to notice that our Plans
have lacked dlistridutive justice. It is because of this fact
that inspike of o progress there has been no significant
reduction in disparitios of incoms and wealth, This is
the fact that has been admitted even by the present
leadership. The Resoclution on Economde Poldcy, of the
Congress Party admdtss
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*It cannot be derded, however, that despite visible
changes in the pre-independence structure of the
Indian economy, certain sections of the

commmity have amassed enormous wealth, but taken

as a whole tensuof millions still live in

conditions of poverty. These glaring inegualities
are reflected in flampoyant display of material
possassions, and even more in the exercise of |
economic power to the detriment of social pmgress.“zz

Need to reduce these disparities, was even emphasized
in the Third Five Year Plan. It was stated in the Plan:

“In the implementation of plans and policies thore

is need for greater emphasis on the special
cbjectives of planned development, in papticular

on bringing about reduction in disparities in income
and wealth...."22

It is for thase reasons that the Fifth Plan iays
emphasis on distributive justice and for that, it has been
admitted by the Hon'ble Planning Minister, ‘we, have, there-
fore, to improve ﬁ.uplementatian'% in order to end poverty,
unerployment, illiteracy and mequautiea‘.

An gver all evaluation of the implementation schemes
ghows that the Legislature and the Executive have been taking
all possible steps, within the scarce economic resources of
the country, to implement the Dircctive Principles of State
Policy',
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It has been often complained, by individuals and
parties, that the Indlan Constitution has bedn made a mockery
by making frequent amendments to it. It is in thd.s 1ight that
My'. Subba Rao, formsy Chief Justice of Indla, has remarkeds

“aA brillient architectural plece was destroyed af
its purity of design by the mundanc additions of
the lay occupant. ol

But is 1t to suggest that the Constitution of a countey
is a mere show-piece which should simply be ssen and not touched
at all? IXs such & eriticism fair and should we admit that
Constitution Amcndments have been medo without any purpose?
Our answer to such questions can uevér ba 'yves' because there
is no logie in saying thot an individual or party will ilke
to disturb an atrangement even if it is working well and
satisfying the needs for 'which it eﬂaﬁs‘. The Indian
Constitution has keen amended a nurber of times but this
cannot lead us to a oonclusion that the écﬁstiwtioﬁ has baen
considered a play-thing by the Party which the people have
so=far entrusted with the task of mﬁdng it. Right from the
£lrst amendment 4¥e Constitution has been amended only when
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the socio=aconomic necassities have presented compelling
situations to do so. A careful study of the Constitutional
Amendments will show that the Constitution has been amended
only in accordance with the obligations cast by the Constitution
on those vho have ¢o work with it and achieve the goals set
therein. Has it becn quite imperative to amand the Constitu-
tion so mapy times? Before answering this question let us
examine the truth behind the sscred character of a Constitution,
Wo ¢an pose the question like thiss ;Is a Constitution such

a eécreﬂ document that ¢ cannot be changed or altered at

all?'. Here it is important to consider ss to what a
Constitution is. On the définition of Constitution, J.W.

Garmar obsorvas:

*L.ike other terms in political sclence, it (constitution)
hag been expressly defined by different writers
according to the varying conceptions which they hold

as to what a constitution should be'. 2

Thus we £ind various definitions of a constitution,
For mtan;:e Gllchrist, thus defines a constitution:

"The constitution of a State is that body of rules
or laws, written or unwritten, which determine the
organisation of government, the distribution of
powers to the various organs of government and

the general principles on wvhich these powers are to
be exercised.”g
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This definition includes both the written and
unwritten constitutions. The definition given by Appadorai

sayss

“a eonstitution, by contrast, is one in which the
fundamental principles concerning the organization
of a government, the powers of its vardous agencles
and the rights of the subjects, are written down
in one document (or a few &agments as in the
Franch Constitution of 1875). ¢

whatever definition we give or accept, the most
important principle related to all constitutions is that
they cannot say the last word about the march of mankind.
Howaver fundamental it might be, no constitution can possess
the seal of finality because it can never be an end in
itself. A constitution is made by a people, it grows with
them to satisfy thelr needs and roquirements or it is smaghed
Lf it falls to do s0. R.N. Gilchrist is quite correct

»

~ when he saysi

*"No constitution-making authority can foresee all the
rolitical or social circumstances that may arise in
the future’. Hence a provision has to be made for
alteration or amendment of the aonstitution‘,_"s

| No institution, no force on earth, can stop the march
of mankind. It moves, changes its clrcumstances and, therefore,
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also the institutions which it builds according to the re-
quirements of time'. It is 4n this light that J.W. Garner

observess

"It i an old saying, attributed both to Sir James
McIntosh and Sir Henry Maine, that constitutions
grow, instead of being made. whataver may be the
amount of truth contained in the saying, it is
undeniably true that no existing constitutdon has
reached its £ina) fortn and become, as it were, a
dead or fixed thing Ancapable of further
development.*®

Therefore a eonstitution must grow and cater to the
needs of its people, 1f it is to exist, Burke's philosophy,
that constitution is a sacred document immune £rom amandments,
iz quite outdated. - 'rh:l.s. is shown even by the observations of

J.W. Garners

“But with the passing of time the view of Jefferson
has come more and more to be the political philosophy
of the masses of the American people and indeed of
the democratic peoples of the world generally,
Constitutions, he said, should not be looked uron
with ‘sanctimonious rewverence like the ark of the
covenant, too sacred to be tosuched". The frequency
with which old constitutions are revised or replaced
b new ones is evidence enough that the philosophy
of Jefferson rather than that of Burke has triumphed,. y
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T™is is sufficient to show that the dmétituticns
must grow. A constitution is framed by the people and should
contdnue to satisfy their trges. The people who make it,
certainly have the power to change it, modify it or if the
need be conmpletely replace it: y a new doctiment. The Indian
Constitution permits chonges and amendments in it is proved
by the inclusion of Article 368, This was made quite clear
by Pandit Nehzu, when ha sald in tho Constituent Assemblys

muhile we want this Constitution to be as solid and
pazranent as we can make it, there is no permanence
in constitutions. Thare should be a certain |
flexibility, 2f you make anything rigid and permanent,
you stop the nation's growth of living, vital,

organic people... In any avent, we could not make
this Constitution so rigid that it carinot be

adapted to changing conditions. when the world is

in turroll and we are passing through s very swift
period of transition, vhat we may do today may not

be wholly applicable tomr:m."s

It is for this reason thaf Article 368 was included
to enable the Parliement to make furtheg amendments,
whenever nocessary. An amendment literally means - "removal
of faulis or errors, reformation, the alteration of a Bill
before Parliament, a proposed alteration which if adopted
may even defeat the meoasure", as defined by Shorter
Oxford English Dictionary. Chambers® Twentieth Century
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Dictionary defines an amendment as - "@Grrection, :lmmvem:;t.
an alteration proposed on a bill under consideration, a
counter proposal put before a meeting, a countere.motion®.
According to Dr. Hari Chand: ‘

"In Article 368, the expression "amendment® has been
used in a very wide sense... It appears that sirnce
the Founding Fathers knew well the moaning of
*amendment" as used in regard to a constitution, they
considered it unftiecessary and superfluous to insert
the words 'addition, variation or repeal' in
Article 368.%° :

Thus "amendment® in Artiecle 368 of the Indian Cons-
titution has been used in a wider sense and as such it is
wider than and includes change. There were various methods
of amendment open to the Indian Constitubnt Assenbly. The
two most important features of a federal constitution are
that it 4is written as well as rigid. But the framers of the
Indian Constitution wantéd to seeck a balance in rigldity
and flexibility. Four impoftant methods have been suggested
by R.N, Gilchrist to amend rigid mnstitut;ions.}w Those
ares |

i) by the ordinary Legislature, but with a specified

majority:
11) by a special body like ‘conmvention® in U.S.ALs

111) with the approval of the local bodies and
institutions; or
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iv) by popular referendum.

The schome as provided for in Article 368 of the
Constitution is a unique contribution of the founding
fathers. It is neither too rigid nor too flexible. Pandit
Nehru also favoured a léss rigid method of amendment., Shrd
K.M. Munshi, in his draft Article on amendment had suggested
a flexible method while,Prof. K.T. .ahahv suggested a more
rigid methed of amendment. Certainly, we needed a less rigid
constitution for various reasons. Firstly, we were expori-
menting with a constitutional government for the €irst time,
with the people having diverse socio-religious and lingquistic
problems. Secondly, the Indian States were undergoing a
rapid change. Thirdly, the Constituent Assembly was lacking
a real representative character as it was not elected on the
basils of adult franchise. Pointing out the detalls of the
provision for amendment, Dr. B.R. Anbedkar salds

".sowe propose to divide the various articles of the
Constitution into three categories. 1In one category
we have placed certain articles which would be open

to amendment by Parliament by simple majority. The
second set ¢f articles require a two-thirds majority
of Parliament. The third category requires a two-
third majority of Paprliament plus ratification by the
States. The States are gilven an important vbdice in
the amendment of these matters, These are fundamental
matters whare States have important powers under the
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Constitution and any unilateral amendment by Parliament
may vitally affect the fundamental basis of the system
tuilt up by the Constitution. nlil

Thus Article 368 of the Indian Constitution provides:

*pfocedure for amendment of the Constitution - Article
368, An amnemnt of this Constitution may be initiated only
by the introduction of a Bill for the purpose in elther
House of Parliament, and when the Bill is péssed in each
House by & majority of total menbership of that House and
by a majority of not less than two~-thirds of the members of
that House present and voting, it shall be praesented to the
Prosident for his assent and upon such 'asf‘e'nt being given to
the B111, the Constitution shall stand amended in accordance
with the terms of the mlls

Provided that 4f such amendmont secks to make any
change in ==

(a) axrticle ‘54. agticle 55, article "7‘3.» article 162 or
a rticle 241, or

{(b) dmptar v of part V, Chapter V of Partfe’vx or
Chapter I of Part IX, or

(e) any of the Lists in the se\renﬁh Schedule, or
{d) the reprosentation of States in Parliament, or
(e) the provisions of this article,
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the amendment shall also require to be ratified by
the Legislatures of not less than one-hslf of the States

by resolutions to that effect passed by thoze Legislatures
before the BLll making provision for such amendment is
presented to the President for ageent.”

A careful scrutiny of this Article shows that the
powar and process of amendment, as provided in the Indlan
Constitution has following characteristicss

1)
i1)
i11)

iv)

v)

vi)

that the power to amend the Constitution lies in
Article 368 itselfy

that Article 368 also vests constituent power in
the Union Parliament)

that the State Legislatures do not have the
power to initiate a donstitutional Amendment;

that the process is nelther too flexible to help
easy amendments nor too rigid to make them very
difficults | .

that the smme procedure as provided for ordinary
Bills have been provided for amendments subject
o the provisions of Article 368;

that previous sanction of the President is not
required for the introduction of an Amendment
Bllly
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vii) that the condition of ratification by the
state Legislatures is more liberal and attached
only with the provisions concerning the federsal
structurer

viii) +that no provision of the Indian Constitution
is immune from Constitutional Amendment, not
even Article 368 itself p and > °

ix) that even part III of the Constitution, containing
fundamental Rights, ingpite of the provisions
of Aartl. 13 (2), has not been provided with any
special immnity from Corstitutional Amendments
but for the requiremsnts of the prescribed
majority.

Now it is easy for us to answer the questions already
posed. The snewers provided by Article 368 are very clear,
This article dobs not make the Indian Constitution a such
sacred document~which cannct be changed at all rather it
provided for a process which is wall sulted to the nocessary
changes which time may zall fore Thus, inspite of the Indian
Constitution keing a fundamental law of the land it does
not carry the seal of finslity. zss asmatter of fact,
expaerdences in constitutional Higtory show that no *Manu
could or has ever been allow&dfv to write a final provision,
not even a word, in a Constitut¥on, with the vcoﬁsiderat‘ions
of a fapt-changing future in Indid, the framers of the
Indian constitution too thought it wise that Constitution
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should not be made very r:ig&d; and, they did the best thing
to frame Article 368,

A 1ine of thinking seems to have developed in cartain
minds in India that Part III of the Constitution, containing
the Fundamental Rights is immme from amendments. This
trend stama developing from the decision given in the
State of Madras Veo. Champekam Dorairajan in 19510, In the
decision given in this ¢ase, the Supreme Court observed,
on the nature of the rundamental Rightss

"he Chapter of Punidamental Rights is sacrosanct

and not liable to be abridged by any Legislative or
Executive act or order, axcept to the extent provided
in the appropriate articles in Part m‘.‘t."m |

This €rend reached its peck in t.he decision given in
majority judgement helds

“The power of Parliament to emend the Constitution
is dertved from Article 245, 246 and 248 of the
Constitution and not from Article 368 thereof
which only deals with procedure and the amendment
1s merely a legislative process," >

in this case, it was furtl

#* An amendment is law within the meaning of aArticle
13 of the mﬂmtﬁﬁﬁno and therafore, if it takes
away or abridges the rights conferred by Part IIX
thereof, it is void.wl4
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We havs already seen that the rights quaténteedr in
part III are not absolute and that Article 13 (2) gives
them protection against ordinary laws only as the provision

sayss

"The State shall not meke any lav which takes away or
abridges the rights conferred by this pPart and

any law made in contravention of this clause

shall, t¢o tha extent of the contravention, be

vold."

Again, it has been provided in the Constitution
that reasonable restrictions can be impdsea on the Fundamental
Rights and thds shows that the right of regulating the
exercise of these rights has boon given to the State. But
the decision given in the Golak Nath case declared that
1law' in Article 13 (2) also covers an amendment of the
. Constitution’. Thus the issuss which were once settled in
the shankard Parsad and Sajjan Singh cases were again
revived. Lot us consider certain vital implications of
this case here. Following were the most important
implications of the decision given in this cases

1) that Pundsmental Rights are sacrosanct and

that the Parliament d&ld nmot have the right to
curtall them;
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14) that ‘law’' in Article 13 (2) also included an
amendment of the Constitutions and

111i) that Art., 368 gimply prescribed the procedure to
amendment and the power to amend the Oonstitution
comes £rom Articles 245 and 248 read with item
97 of list first.

~

, - One can well imagine, what a sericus constitutisnal
deadlock was created by the decision given in this casel

Apart from this cage, our experience shows that
particular difficulties came before the gevernment £rom
Supreme Court’s interpretation of ‘compensation® in Article
31, To overcome the difficulties ceused by the Zamindard
Abolitiori measures, the Parliament passed the Constitution
‘s'z-}.tst Arendment Act, in 1951 and to remﬁe subsequent
'difﬁcuities cauaéd by the " wnpensaﬁox;k'. issue, the Parliament
passea the Constitution Fourth Amnm Act 'i.n 1955, Apart
- from this, Article 31 was furkher amended by the
Constitution Seventeenth AmendmenbAct in 1964. But inspite
of all these amnﬁmts. legal difficultieos came up before
the government owing to the . comsaﬁiant' issve in the
famous Bank Nationalization Case. In this casze, 'conpene
sation' was dkfined as 'full indemnification’ for the
acquired property!,}5 \
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It was in order to remove these difficulties, which
came in the way of discharging the Constitutional duties,
that resort was sought to 24th and 25th Constitution Amende
ment Acts in 1971, |

Mot only this, but 26th Constitution Amendment Act
was also passed in order to overcome the constitutional
difficuléles caused by the decision given in the Privy
Purses Gase,lf

Thus we £ind that Constitutional Amendments have
been presorted to with specifie purposes in the inkerest of
bringing about socvio~-economic changes and for removing the
- constitutional impediments in thelr way, inherent or caused
by the decleions given by the Supreie Court, in vardious cases.
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CHAPTER VII

In the earlier chapters we have seen that in the

procass of implementation of the Directive Principles of
State Policy certain conflicts have openly come to the
purface and that in cases of such conflicts, the Judiciary
has fatled to appreciate the real purpose behind the provisi-
ons contained in Part IV of the Constitution. Owing to

this over-leagalistic attitude of the Judiciary towards the
Directive Principles, many Constitutional Amendments have
becoms quite imperdtive. The purpose of this chapter is

to study two such conflicts in which the Judicial decisions
created a stip in constitﬁtianal as wall as political circles.
one of such cases wag the famous Golak Nath Case and the
other was the equally famous Bank Nationalization Case.

out of these two, particularly the Golak Nath Case i1s of
far-reaching Constitutional importance. For the champions

of individual rights, the decision given in this case was

a historic one as the Supreme Court declared that from the
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date of the decision in that case, the Parliament would have
no power to take away or abridge any of the Fundamental
Rights contained in Part III of the Constitution.

The Constitutional Amendments, resorted to by the
Parliament in order to dissolve the constitutional
deadlocks created by the Judicial pronouncements in these cases, -
can certainly be regarded as landmarks in ths Constitutional
History of Yndlal, Llet us first study the implications of
the Colak Nath Case and the Oonstitution Twenty Fourth
Amendment Act, 1971,

We are aware that Article 37 of the Directive Princi-
| pi.es, casts a constitutional duty on the State to spply the

~ provisions contained in Part IV in making laws. The State
governments, in pursuanee of Article 39, passed the Zamindari
Abolition Acts as esrly as 1951, But as some of guch Acts
were struck down by Courts, the Parliament passed the
Constitution Mrst Amendment Act &f 1951 to make the
zamindard Abolition laws retrospectively unchallangeable in
the courts’, For this purpose it also inserted Articles 31-A
and 31-B and also a sehedule in the Comstitution’, To make the
special provisions, made for the advancemsnt of the wesker
sections of the people and the acheduled castes and the
scheduled tribes, immme from challengs in the courts on the
ground of boing discriminatory, it also amended Article 15,
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Not only this but the First Amendment Act alse amended
clauses 2 and € of Article 19 in the interest of imposing
reasonable restrictions on the right of »fxe‘eacm of spesch
and expression and the right to carfy on any trade, business,
industry or servica. This amondment wag passed by the
Provisional Parliasment under Articlo 368 of the Constitution.
This Constitution First Amendment Act of 1951 was challenged
in Shankard Prasad Singh Vs, Union of Indis, on the ground
that when the definition of ‘State' in Artiecle 12 included
‘Parliament’, the definition of 'law' 4n Article 13 must
include even a mnsi:.it:mmnal amendment and as such must

be subject to Article 13 (2). As the intention of the
framers of the Constitution was to make the Fundamental Rights
immume from not aixly ordinary lows but also from constitue
tional amendmonts, the Comstitution First Amandment Act was
unconstitutional on the ground that it infringed
Fundamental Rights. But the Supreme rejectsd the doctrine
of the immtability of Fundamental Rights and declared that
the Parliamsnt had the power to amend even Part III of the
Constitution. Speaking for the Court, Patanjall sastri, J.,
helds | '

“Although [ law“ mast ordinarily include constitutional
law, there is a ¢lear demarcation between the ordinary
law, which ic made in exercise of legislative power,
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and constitutional law, which is made in exerclse of
constituent pawmf.“z

Ha furkher sald:

"No doubt, our constitutionwmakers, following the
Amarican model, have incorporatsd certain fundamental
rights in Part III and made them irmune from interw
forence by laws made by the State. we find it,
howvever, difficult, in the absence of a clear
indication o tho contrary, to suppose that they
also intended to make those rights irmuné from
Constitutional Afendments’,”>

In Sajjan Singh Vs. State of Rajasthan, again the
validity of the Constitution Seventeenth Amendment Act,

was ¢hallenged on the samo ground as in the Shankari Pragad's

casa. Gajendragadkar, C.J., in the majority judgement,
held in this cases
"In our opinion, the expression *‘amendment of the
Constitution' plainly and wnanmbigupusly means

amandment of all the provisions of the
Constitution, %>

‘The Supremes Court rejected the doctrine of the
immitability of the Fundamental Rights on the ground that
had 4t been the intentiQn of the constitution-makers to
save fundamental rights even from constitutional amendments,
they would have taken the precuution of making a clear

4
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provision to that regard. However, in the same case,
Hidayatullah, J., speaking for himself, observed:

"But I make it clear that I must not be understoed to
have subscribed to the view that the word 'law' in
articie 13 {2) does not tontrol constitutional
amendments. I reserve my mpi‘niaﬂ on that case for
i apprehend that it depends on hov wide 1B the
word *'law' in that article ... I would require
atronger reasons than those given in sShankari
Prasad’s case to make me accept the view that
fundemental rights were not really fundamental
but were intended to be within the powars of
amendment in common with other parts of the
constitution ... The constitution gives so many
asguranecss in part IIT that it would be dgifficult

“to think that they were the piwtmngs of a
special majority.” =6

The Supreme Court decisions in thesy two casés had
well settled the controversy that an amrendment of the conse
titution wae not 3 lew within Article 13 (2) and that the
fundamental rights were not immme £rom amsndments.

AY

But in Golak Nath Vg. The Btate of Punjab, 1967,
again, the validity of f;he f}an&mitutim Fiest Amondment Act,
1951 and the Constlitution Fourth Amendment Act, 3955 was
challonged on the ground that they were vwiolative of the
Fundamental Rights guaranteed under Artlele 14, Article 19
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and Article 31 of the Constitution. Follewing were the
important conitentions of the petitioners:

1.

2.

3.

5.

6.

T

The constitution is a fundamontal and indestructible
document, at least in its fundamentals,

The Fundamental Rights which form the basic structure
of the comstitution could not bo destroyed, at least
in their essencel.

Article 368 only ensbles a modification of the provisions
of the constitution and not thelr destruction.

The framers of the constitution had intended to moke
the fundamental rights immune from aven constitutional
amohdments',

The provision for reasonable restrictions makes
Part TIZ elastic enough to siidt the changing
conditions.

Article 368 was only procedural and the power to
amend the constitution lies outside it.

Definition of 'law' within Article 13(2) includes even
an amendment of the constitution.

Though this does not form the exhaustive list of the

 contentions raified in this case yet, they broadly give us
the line of argument'. The historie judgement in this case
was delievered by a slender majority of one Judge, six to
five ruling. Dxercising the power of Judiclal Review, the
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Supreme Court reversed the ear‘liéz‘_:‘ Judgerents givan' in the
Shankard Prasad and Sajjan Singh cases. The Supreme Court
declared that from the date of its decision in that case,
Parliament will not have the power to amend any of the
provisions of Part III of the constitution so as to take
away or abridge the fundamental rights enshrined therein,

. The Court also developed the doctrine of ’pmsmcﬁive overe
mi:lng‘ to save the various Acts passed by various States
and also the First, fourth and Seventeenth Amendments to the
constitution.

In its majority Judgerent, the suprem Court helds

“The power of Parliament to amend the Constitution is
derived from Article 245, 246 and 24B of the

~ Constitution and not from Artlcle 368 thereof
which only deals with procedure and the amendment
iz merely a legislative pmcfess\s“a

"Amendment 45 law within the meaning of Article

13 of the Constitution and therefore, if it takes
away or abridges the rights conferred by Part IIT
thereot; it is void.*®

The majority, in this case, further held that if
Parliament wants to 'amend the fundamental rights so0 as to
take away or abridge them, it can do o only by calling a
Constdtuent Assenbly for maki.ng the new Constitution or
radically changing ith |
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Howeveg, it is interesting to note that the minority
judgement (on behalf of five Judges) in this case, delivered
by wanchoo, J., held that Article 368 was not gubject to
Article 13(2) of tho Constitution and that the power to
amend the Constitution was a constitudnt power and was not,
thercfore, law with.%n the meaning of word 'law’ used in
Article 13@2) of the Constitution, The minordty judgainant
also considered that Article 368 yas not simply procedural but
also - confained the power of amendment,

As we have seen, the Constitution First, Fourth
‘and Seventeenth Amondment Acts were adopted by the Indian
Parliament only with a view to avoid ¢lashes with the Funda-
mental Rights in the matters of socioweconomic legislationl
But with the decision in the Golak Nath Case, the Supreme
Court creatad a Gonstitutiahal deadlock by taking away
from the Parliament the power of amending the Fundsmental
Rights, which, as the axperﬁencé shows, were the most serious
impediments in the way of the implementation of the Directive
Principles, oOn the issus of implementation of the Directive
Principles, the Supremp COpurk in Colak Nath case obsorved:

“If 4t 45 the Guty of Parliament to enforce the
diractive principles, it is equally its duty to
enforce them without infringing the fundsmental
rights, The Constitution-makers thought that it
could ke done and we also think that the Directive
Principles can be reasonably enforced within the
self requlatory machinery previded by part IIX,
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Indecd both Parts ITI and IV of the Constitution,
dealing with fundamental rights and directive
principles respectively, form an integrated scheme and
are slastie enough to respond to the changing needs of
the society, The verdict of Parliament on the scope
of law of social control of Sindamental rights is not
£inal but justiciable.wiC

But even the recent ldecisian in the ‘Néwsﬁprin&
Control! Case shows that the Supreme Court has falled to
appreciate even reasonable restrictions on fundamental
rights, applied in the interest of saciommmma legislation.
Thus in order to end the constitutional deadlock, created by
the judicial promouncement in the Golak Nath Case, the
government brought beforc the Parliament the Constitution
'l'wenty Fourth amandmont xm; in 1971, with the purpose of
restoring to it the power of amending any part of the
Constitution, including the rundamental Rights'. Prior to
the introduction of this Bill, threc other proposals were
mede by late Shri Nath Pai, Shri Yashpal singh and Shri
K.Re. Ganesh’, shri Nath Pai's Bill, inspite of the official
support, failed to get the required majority’s The
ébnstitutian Twenty Fourth Amendment Act of 1971 has now
restored to the Parliament the right to amend any part of
the Conetitution, including the Fundamental Rightss It has
also amanded Article 368 to make it clear that 4t provides also
the powar to amend the Constitution,. and above all, this
Act has amended Article 13 also to make it inapplieadble to
a ny apendment of the Constitution under Articleles,
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S.Pe Adyar and S,\WV. Raju, in the introduction to their book
*pundamental Rights and The Cltizen", obsérved

"wWhat 15 sought by the Constitution (Iwenty-fourth
Amandment) Bil), on the other hand is to give
Parliament a blanket power to use Article 368 to
amend any part of the Constitution, including the
fundamental rights of the citizens.~*!

But does it not lead one to argue that, in fact, it
is the power of judicial review which seems to havé/%%xgen
Indian Supreme Court the blanket power to strike down any
socio~economic legislation under some plea or the other of the
infringement of Fundamental Rights, ‘X'he past expeﬁence
has proved this fact. And to add to it, while this work is
reaching 1ts last pages, the Suprems tourt is hearing the
petition of Shrl Kesavananda Bharatl challenging the right
of the Union Parliament ¢o amend the Fundamental Rights.
while arguing for this case, Mrs N.AL Palkhivala éum:lt:ted

*If you cone to the vonclusion that 24th amendment
empovers Parliament to abrogate, or to destroy or
impalr the frame-work behind the written word,

ther to use the language »f an Arericon writer, it
is a silent revolution eéngulfing this country
without the people knowing it. This meens an
attempt has been made to alter the will of the people
without their even knowing 4t,n12
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Though the Supreme court 1s yot to give its verdict in
this Cage yet such a line of argument, as taken by Shri N.A,
palkhivala, does not appear stwmd because the Constdtution
Twenty-fourth Amendment is not a silent revolution but a
popular revolution for which the people gave mandate to the
ruling congress Partyl

The second case with farereaching constitutional
importance has been the Bank Nationalization Case, as popularly
knowns In this case, inspite of the Constitution First,

Fourth and Seventeenth Amendment Acts, made with the specific
;iurpoae of liberalizing the 'compaensation' issuve, the Supreme
Court decided that *Compensation' meant 'full indemhification®
or *‘just equivalent' at the market-value. The Constitution
First Amendment, made for the purpose of saving the various
Acts passed by State Governmefits from the purview of the

courts and amending Artiele 31 to m’iﬁ Article 31-A and 31-5,
failéd to achieve the desirad results, Inspite of this
Amendment, the Supreme Court held, in Mrs, Bella Banerjee Vsl
State of wWast Bangals

thile it is true that the legislature is given the
discretionary power of laying down the principles
which should govern the determination of the amount

to be given to the owner for the property appropriated,
such principles must ensure that vhat is determined

as payable must be compensation, that is, a just
equivalent of what the ouner has buen deprived of/.,”n

%



127

To aveid such judicial difffculties, the Constitution
Pourth and ths Constitution Seventeenth Amendments were passed

to place the compensation issue outside the purview of the
courts and to enlarge the meaning of ‘'estate’ in Article 31,
respectively. Thus, Article 31 or the right to property had
already been amended three times prior to the Bank Nationa-
lization Casa, in order to further socio~economic changes in
the dirvection of implementing Article 39 of the Directive
Principles. But aven these earlier three amendments failed

to sewve the purpose of éacial legislation because inspite

- of them the Supreme Court invalidated the Bank Natlonalization
ordinance, issued on 19th July, 1969, nationalizing 14 major
bariks of t:ha‘ cbuntry':’. Prior to this case, t‘he Supreme Court
had decided, in Shantilal Mangaldas And Others Vs. State of
Gujrat, 14 that mither the p.r:ine':‘;!._ple\s prescribing for come
pensation, ner the ampunt fixed as compensation can be
questioned by the courts on the ground of the inadeguacy of
the compansation fixed or arrived at by the working of the
principless But in the Bank Nationalization case this
decision was reversed and decided that compensation fixed

for acquiring a property was justiciable., One vé"y sad feature
of e judgement was that the Supreme Court reliéd on the
dictionary maaning of the torm 'cawensation"= intarpretting
it to mean anything as equivalent, to mske amends for the loss
of damage. Thus, the Supreme Court invalidated the Bank
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Nationalization Ordinance on the grounds of "hostile dis- |

crimination and inadequate ccmpens-aﬁnn”.ls

The Supreme Court once agailn revived the settled
issus of ‘compensation' and failédd to appreciate the socio-
economic purpeses behind the Executive measure in the direction
of making the resources equally available to all. There has
baen much highetalking about the right to property in this
country but what is sacred about it, nobody has shown.
After all, where does the proparty come from? Is it not a
recognised fact that all property 16 amassed as a result of
the exploitation of the natural and soclal resources?
Should then the soclety pay a 'Just equivalent' compensation
for a thing which actually belongs to it and to no individual
or a party beyond the limdts of uses It is in this light that
Prime Minfster Myrs. Indra Gandhi told the House of Peoples

“There is the talk of compensation, Even today we
have heard some of it while my colleague was speaking.
I heard often My, Piloo Modi say something about
Chorit. He knows that this is a subject about which
I feel very strongly and I would like to put it

to the House, as ¥ have put it on previous occassions,
We have talked of compensationy but éompensation for
vhat? Compensation for land, compensation for a

place or for a big house? I would like to ask Hon.
Menbers, what about compensation for injustice?
what about compensation for ferced labour, for the



129

landless people, for land unfairly grabbed? what happens
when a mill is closed , its machinery run down, its reserves
eaten away, oven provident funds diverted to private
purposes; a small man's business is closed and its partners
driven to the gtrects, and other such iniquities of the
capitalist systemz»®

Thercfors, to smash the contioversy over the compens
sation issue and enable the government to follow more and
new sociow-economic meamuraes, the Constitution Twenty-£ifth
Amondment Act was passed by the pardiament in 1971, Stre-
ssing the necessity and urgency of the Amenfiment, the Hon'ble
Law Minister, Shri H.R, Gokhale, said in Lok Sabhas

"After the Fourth Amendment there have been many
judiedal somersaults on its interpretation. The
continued use of the word ‘compensation’ led to the
interpretation that the money equivalent of the
property acquired mist be given for any property
taken by the State for a public purpose’. The
provisions of the Fourth Amendment were thus
rendered mga@ﬂf“m

As a mattéz: of €act 1t was also emphasized by Pandit
Jawsharlal Fehru that neither the economic resources of the
country permit to give the just-cquivalent of the acquired
pmberty. nor it should be the principle’s The Twenty-fifth
Amendment was crowned by the “aw Minigter as “a Landmark
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in the Constitutional History of India". And true it is,

for various reasons. Firstly, this Amendment smashes the
compengation controversy completely by substitueing the
clause 'for an amount' in place of ‘compensationtt This
‘amount® shall be £ixed by the Parliament by law while acqui-
ring property for a *public purpose'. Secondly, this amend-
ment, for the flrst time, legally places the Diréﬂti\ie
Principles on a petter footing than the Fundamsntal Rights.
To put a check on the Judielary and to protect it from
itself, Articis 31-C has been added to the right to property.

The newly added Artiele reads:

*31¢, Notwithstanding anything contained #n article 13,
no law giving effect to the rolicy of the sState
towards securdrng the principles specified in clause
{(b) or clause {(c) of article 39 shall be decmed to
bolroid on the ground that it 4s inconsistent with
or takes away or abridges any of the rights conferred
by a rticle 14, article 19 or article 31; and no lsw
containing a declaration that it is for giving
effect to such policy shall be called in question
in any court on the ground that it does not dive
effect to such policy..®

' This shows that the Directive Principles which are
}ﬁzmdmtal in the governance of the country' have been
supplied with the power that their implementation can override
evens the Fundamental Rights.
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Thus, both the Twenty-fourth and the Twenty-£ifth
Amendments can reallir be regarded as 1anamarkfs in the
Constitutional mstory_ of India becanse firstiy. ‘these amnd«-
mants endow the Pafliaxnent with the power of ' suprémcy'
because they provide fredom to various legislative measures,
from the courts, which seek to give _effect‘ to the nirective
Principles. Secondly, these amendments have a real socio-
economic purpose behind them and thus give priority to the
social interests over the individual interests. Thirdly,
the Directive princiiles. often considered *‘meaningless’
provisions, have been given not ofily a legal status but have
also been placed at a superior constitutional plane by these
two amendments. Forthly, these amendments have removed the
road-blocks from the way of socio~cconomic changes. And
lestly, these amendments have ended one of the biggest
consgltutional deadlocks in the constitutional history of
India, giving Parliawent the necessary ritht to amend any
part of the conétitutian and to acquire property for socio- \
economic purposed and the interests of the whole community
to reduce the grave disparities in wealth,
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Conclusio n;

It is clear from our study that although the
Constitutional scheme of Part III and Part IV doas not envisage
any direct conflict between the two sats of Provisions,
yet they differ from sach other in thelr nature and purposel
It becomes clear from a careful study of the Fundamental
Rights that they contein the traditional individual rights
of man and seck to maintain a status—quo in the property-
relations. But ths Directive Principles, on the oithar hand,
contain certain directions, which have also been made
constitutional duties, to the State to direct its policy
in such a way g0 as to achieve a change in the property-
relations, through a peaceful, pursuasive, and gradual
process. Inspite of the f’ai:t that they have not been given
such a position in the Constitution, the Directive Principles,
Article 41 to 46, contain certain soclo-sconomic rights of
citizans as the equal beneficiaries of society.

It becomes further clesr, fror this study, that
béicause of thelr different nature and purposes, coniliets
are quite possible between the provisions of Part III and
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Part IV, in the process of implementation of the Directive
Principles. 8Such conflicts have been admitted even by
great Constitutional experts like D.D, Basul, H.M. seewaizo
and aleo Prof. M.P. Jain“. Till this day, the most impor-
tant cause of such conflicts has been the provisions of
Article 13, Article 32 and Article 37, Clause (2) of A,réic,la:
13 45 to provide protection to the fundamental Rights
againet arbitrary laws of the State end Article 32 exprgssly
gusrantecs the enforcement of the Fundamental Rights by tha
Courts. Article 37, in PartlV, has been often recorted to
by the Courts in India to take a purely legalistic view?

of the Directive Principles. At the very outset, Article

37 says th_ai: the provisions contained in Part IV of the
Constitution shall not be enforceable by any Court. This
Article has been often relied upon by the Courts to give

an inferior treatment to the Directive Principles of State
Policy. Nevertheless, it is important to note that the |
samo Article mokes it emphatically clear that the provisions
contained in Part IV of the Constitution shall be
congidered® fundamentel in the governance of the State' and
along with it a constitutional duty has been imposed on the
State to 'apply these principles in making laws.'
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/‘:But‘. as it is clear, from this study, baring a few
cases in which the Judlclary really came near to appreciating
the real purpose and importance of the Directive Principies.
the Indian Judicliary seems to be functioning in _iaolatigh
from other wings of the *State' that is why many of the
too mich wanted Legislative and Executive acts have been
declared vold by it. The Judiciary has failed to comply
with the spirit of the Constitution. It will not be too
mich to oven say that 1t has failed to obey the directions
of the Constitution. Article 37 has made it quite clear
that the Directive Principles are *fundamental in the
governanee of the ebuntzy" and that it is the duty imposed
by the Constitution on the State that it has to ‘apply
these principles in making laws'’ The Judiclary fteelf
is a part of the 'state’ and as an organ of the Government
it has equally to share the euty enjoined upon the State
by the Constitution. The decision of the American Supreme
Court in Dodge Vs. Woolsey, 1855, clearly showss

“The Dgpartments of the govermment are Legislative,
Exerutive and Judicial. Thoy are coe-opdinete in
degree to the extent of the powers delegated to
each ¢f thar. EBach, in the gxercise of its powers,
is independent of the other, but all, tightfully
done by elther, is binding upon the othersj,'s
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But the Judiciary in Indiz, sharing equal GQuties of
applying the Directive Principles in waking laws through
intorpretations of the Constitution, has failed to do s0.
It has rather, in the process of interpreting the lawsn
dome considerable harm to both the Directive Principles as
well as the Fundamental Rights. Though we have to agree
that in the absence of a clear mandate from i’:‘né Constitution
to-enforce e Directive Principles the Judiciary ocould not
enforce them yot, it haz been seen that the Judiciary failed
ta~‘m«-operate with other organs of the gavemméné An the
 dizection of ‘helping social legislation for the purpose of
implementing the Directive Principles of State Policy.

[
\

Ag we' have already c;onsidara&.\ the Constitutional
Advisor to the Constituent Addembly, sir B.N. Rau, considering
that a conflict might comz up bébwden Part IIX and Part IV
of the Constltution, had suggested an awendment that in such
cases the Hundamental rights should be modified to enable the
enforcement of the Directive Principles. But, as we know,
that amendment was rejected by the Constituént Assembly as
boing too latel Explaining the stand of the Constituent
Agsanmbly in this regard, DY K.¢. Markandan observes:

"It wae thought that the Juddciary would glve due

recognition to Part IV. But the Judieiary interpreted
the integrated scheme and the elasticity thercof
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in the opposite way, namely that fundamental rights
Part would not constitute an impediment in the
governance of the State but that 4€ 4t did the

latter itself should be modified to permit enforcement
within the ambit of Pundamentsl Rights,*®

That the Judiciary has given an interpretation
against what was expected of it by the framers of the Contw
titution becomas clear from the pbservations of Hidayatullah,
J. in Golak Nath Cass. He observeds |

“The Directive Principles lay down the routes of
State action wut such action must avéid the
restrictions stated 4n the Fundamantal Rights.*

Not only this Mut one rore intareaﬂng point o
observa, in the attitude of the Judiciary towards the
Directive Principles, is that personal blas and theories
of the Judges have been more allowed to influence thelir
irxtexpretamn of the Constitution'. This becomes evident
£rom the following observations of Hidayatullah, J., in

“while the world is anxious to secure fundamental
rights internationally it is a little surprising that
some intellectuals in our country think of the
Directive Principles in our constitution as if they
ware supsrior to Fundamental Rights. To them an
amendment of the Pundamental Rights is pormissible
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if it can be sald to be within a scheme of a supposed
socio=-ceonomic reform, however, much the danger to
liberty, dignity and freedom of the individual under
all conditions.®

“The iearned Judge allowed his personal love for
individual rights to influence his interpretation of the
Constitutional provisiona. while so much stressing the
importance of the fundamental rights, the learmed Judge has
set aside the value and importance of socio-economic rights
which incidentally have received a place of pride in certain
Constitutions like the Irish and the Russian. He has not
cared to see carefully the changés going around, He has
failed to see that even in a country liks’ Amrican where
fundamemtal rights have hoon givea\mxtant place in the
constitution, soclo-ecconomic legisiation has recedived all
support and encouragement from the Judiciary and that the
Government there has given se much importance to its socio-
economic obligations that about 20% of the National Income is
_spent on the socio«aconomic over-heads, although it has a
capitalistic systen,

As our study shows, 4t ds difficult to agree with the
views of Mr. Justice K.S. Hegde’ and V.. Ramachandran® that the
Pundamental Rights and Dirvoctive Principles of State Policy
have no conflicts and are complimentary to each other. The
history of implementation of the Directive Principles shows
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that the two provisions have come into clash with cachother
so many times., And it is important to note that it is mainly
thae provisions of Fundamental Rights which have often become
hinderances in the way of the implementation of tﬁhe Directive
Principles, IHven the recent judicial pronouncement in the
‘Newsprint Control' Order, shows that it is mainly the
provisions of Fundamentsl Rights which have been pronocunced
as conflicting with the constitutional duty of the State'

It 45 all the more important to note here, that the
Judiciary in India seems to have developed a notion that if
the Dimctive. Principleg are implementad and it upholds the
validity of such legislation, then, there is a danger that the
Fundamental Rights will be shun€ed into the background. It is

[ under this ‘doctrine of fear' that the Judiclary has been

/}/ functioning. We hava seen the holght of this fear in the

~ famous Golak Nath Cgse in which the Supreme Court, with a
rotive | to give complete protection to the Fundamental Rights,
held that Parliament had no power to amend them, Many
emﬂ.mnt stholars and Jurists have weighed the merits of the
Golak Naﬁh Cage deﬁisionland»ms‘i: of them have considered
the decision as unwise and an outcoms of the Judicial~fear's

Neverthslasgs, it is not to suggest 't.hat; the Dircctive
Principles have remained only *pious hopes' in the
 Constitution'. The Executive and the Legislature have taken
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many concrete steps in order to implement the Directive
Principles. Pandit Nehru, India’s first Prime Minister, was
very eager to usher in the country a soclalistic system and
in this direction his government adopted planned development
for tha country through Five Year Plans, Even the present
leadership of the cotntry is following planned development
with more socloe-economic programmes for ths uplift of the
weaker and the backward sections of the society. Mrs. Indira
Gandhi also clearly declared this bofore the Parlisments

*The measures which we have taken and are taking are
milastones in the progress of our democracy and are
intimately related to the wellebeing and progress of
millions of our people'. They have come to be
regarded by the people as marking a mew stage in
their struggle to build an egalitarian, more humane,
more just soclety. As their elected represantatives,

. 4t is our duty to reflect their urges'. nd

But this is not to stress that the prograss achieved
in the direction of implementing the Directive Principles of
State Policy hos boen quite satisfactory. As a matter of
fact, what has not been done is so much that it overshadows
the achievements of the country. The fast ¥ise in population,
howering unemployment, lack of medical factlities, 1llite-
racy, eotc., are even today the greatest pmb:l.éms; bafore the
leadership of the country. This requires still bolder
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measures and greater state-role. As tlie F&fth E’;ve ?ear Plan
draft shows, steps are baing taken in. th:,a.dirsc&ion and

also in the Airection of dxnprsovmg the implementation of

the plans in order to achieve the targets an.a also t.a.
guarantse thst the frult of progress resch those who have
 baen lagging behind in the economic march of the country.

The last part of our study makes it clear that the
Gonstitutional Amendments have kecom? nore necessary and
important. to overcoms the legal impediménts in the way of
the implemantation of the Directive Principles. In this
connection, it is important to take note of the observations
of the American Supreme Court, in wast Coast Fosel Co'. Vs,
Parvish, 1936, The Supreme Court observeds

*If the Constitution, intelligently and reasonably
contrued in the light of thase principles, stands in
the way of desirable legislation, the blame must
rest upon that imstrument, and not uronithe court for

[\ enforcing it according toits termd. The remedy in
" that situation - and the only remedy - is to amend
the Constitution,.*10

Therefore, Constitution Amendments have baen very
necessary in order to overcome the constitutional mpedimnts".
Therae is 1w uﬁghe in the complaints that Parliament has made
mockery of the Constitution by freguent amendments to it,
VUsually five complaints are lodged against frequent amendments:

11
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that public is never consulted in the matters of
amendmentsy '

that amendments have been mainly resorted to
legalise the programme of the Congress Partys -
that Supreme Court verdict has often been overe
throwvn by amendments:

that Partyu‘édhip is served on amendments and hence
individual of the members is curtalleds and

that too frequent amendments are made.

But much of such criticism is unwarranted and wrong.
This is proved by the last general elections that mandate
has boen sought from the people on specific matters

involving constitutional amendments. And again to say that
constitutional amendments are resorted simply to legalise

the programme of the Congress Party, is to undermine the

real importance of the Oonstitutionzl Amendments. apart
from this our oxperience shows that most of the constitutional
amendmants have been noceassitated by certain judiclal proe
nouncements, particularly the recent ones, the 24th, 25th and
26th Amndméntsf. As a matter of fact, such constitutional
amendments have become netessary even in some other

countries’,

On this issue Pritchett observas:

"Tha conservatism of the Supreme Court (Amorica)),
synbolized by its imvalidation of the income tax

in 1895, made constitutional amendment seem a
nacessary step toward achieveing liberal legislative
-goals’.-"u
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Constitutional Amendments have to be accepted in theory
cuan 1f we consider a Constitution as Fundamental law of the
land. In the words of bDr. K.¢. Markandans

"eeedt 45 beyond doubt that constitutions are meant
to be enduring and it iz to ensure that the tene
dency 1s 0 got the constitutional dociment in the
written form. But that does not msan that the
constitution is somothing which once written cannot
be altered for generations to come under any
‘circumstances whatsoever. A Constitution is a means
to an ond which is the good Government of a country
and the adjustment of the varying and often
conflicting rights and duties of its inhsbitants,
Consiquently to treat an existing Constitution as
an end in 1tself 45 to confuse means with ends and
to forget the very purpose for which the Constitution
was ealled into being.*13

pur study shows that Constitutional smendments have
not become a fashion for the Legislature in Indts. Buk,
as the experience shows, constitutional amondments somotime
have bscome necsossary because of certain judicial pronounce-
ments. The fact that certain constitutional mnﬁments have
been made in fulfilment of certain soclo-cconomic goals is
even montioned by the ruling Oongmss Party in its clection
manifesto The manifesto reads:
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“The nation's progress cannot be halted, The spirit
of democracy demands that the Constitution should

~ enable the fulfilment of the needs and urges of
the people. Our Constitution has earlier been
amended 4n the intarest of economic development,
It will ke endesvour to seck such furthor consti-
tutional remedies and amendments ag are necessary
to overcome the impediments in the path of socisl
jtxstice‘*'14

The correctness of the coneclusion, that Constitutional
Aamendments have been necessary €0 get past the impediments in
the way of implementing fhe Directive Principles, is oven
strengthened by the following observatiag;s Of Dr. K.C,
Markandans |

“The survey of Constitutional Amendments and amending
procass in India indicate that by and large the
constitutional amendments adopted til11 date were

not only necesgary but had effected an improvement in
the constitutional framowork and that the procedure
provided for the amsndmont of the constitution had
worked eatisﬂactn:ily.*ls

And true, the Oonstitution Twenty-fourth and Twenty-
£i£th Amendment Acts of 1971 from the landmarks in the
constitutional History of Indis, towvards this gaai enshrj;nea
in Part IV of the Constitution containing pirective Principles
of 5tate Policy, ’ '
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APPENDIX A

Text of Constitution (Twenty-fourth Amendment) Bill, 1971

Introduced in The Lok Sabha on July 28, 1971

Be it enacted by Parliament in the Twenty-second Yeay

of the Republic of India as followsi-

1.

2%

3,

(menty..ﬁourth Amendment) Act, 1971.

In article 13 of the Constitution Amendment of
after clause (3), the following clause ' article 13
shall be inserted, namelys-
=(4) Nothing in this article shall

apply to any amendment of thig

Constitution made under article

368,

Article 368 of the Constitution shall Amendment of

be ronumbered as clause (2) thercof, - artiele 368
and (a) for the marginal heading to

that article, the following marginal

heading shall be substituted, namalys:e

"Pcwar of Parliament to amend the
constitution and Procedure therefor."s

{b) bafore clause {2) as so re-numbered,
the following clause shall be inserted,
namely s



*{1) Notwithstanding anything in this Constitution,
Parliament may in oxercise of its constituent

powver amend by way of addition, variation or repeal
any provision of this Constitution in accordancs with
the procedure laid down in this article.®;

{c) in clause (2) as so re-numbered, for the words
*it shall be presented to the President for Mo
assent and upon such assent being given to the Bill, "
the worde it ghall be presented to the President who
shall give his assent to the Bil) and theroupon®
shall be substituted:

(@) after clause (2) as so re-nunbered, the following
clause shall be inserted. namelyse

»(3) Nothing in Article 13 shall apply to any
amendment made undsr this article.”

Statement of Objects and Reasons

The Supreme Court in the well-Xnoun Golak Nath's Case
(1967, 2 gL.C.K, 762) reversed, by a narrow majokity, its own
earlier decisions upholding the power of Parliament to amend
a8ll parts of the Constitution including Part III relating
to fundamental rightsl The result of the judgement is that
Parliament is considered to have no power to take away or
curtall any of the fundamental rights guaranteed by Part III
of the ‘coﬁsﬁimtica aven ;iftit\ becomas ﬂemésaxy‘ to do so
for giving effect to the Directive Principles of State Policy
and for the attalnment of the objectives set out in the



Preanble to the Constitution’ It is, thorefore, considered
necessary o provide expressly that Pariiament has power
to amend any provision of the Constitution so as to

include the provisions of Part III within the scops of the
amending power.

2. The Bill secke to amend article 368 sultably for
the purpose and makes it clear that article 368 providas
for arendment of the Constitution as well as procedure
tharcfore's The Billl further provides that when s
Constitution Amendment Bill passed by both Houses of
Parliament ic presented to the President for his assent, he
should give hic assent thereto. The Bill also sesks o
amend article 13 of the Constitution to moke it inapplicable
to any amendment of the Constitution under article 368,

Text of ao;:x_st;it;uﬁmn (mﬁtyﬁﬁift.h Amandment) Bi»ll"’, 1971

~ Introduced in The Lok Sabha on July 28, 1971
fe it enacted by Parlisment in the Twenty-second
Year ofthe Republid of Indls as following:

y A This Act may be called the Constitution Short title
(Twenty-£ifth Amendment) Act, 1971,



e

In article 31 of the Constitutioni- arendment of
article 21

{a) for clauss {2), the followving cleuse
be substituted, namely:e

“{2) No property shall be compulsorily
acquired or requisitionod save for a public
purpose and gave by authority of a law
which provides for acquisition or requisie
tioning of the property for an amount which

- may be fixed by such law or which may be

determined in accordance with such
principles and given in such manner as may
e gpecdfied in such lawy and no such law
shall be eallied in question in any court on
the ground that the amount so £ixed or
detarmined is not adequate or that the
.wme or any part éf such amount is to

be given otherwise than in cash.“s

{b) aftar clsuse (2a), the following clause
shall be inserted, namalyie

®(oR) Nothing in subeclause (£) of clause
(1) of article 9 chall affect amy such law
as 1s referfed to in clause (2)%.

\



3. After J:srt:lele 31B of the Constitution, the Ingertion of
following article shall be inserted, new article 31C
namelys- |

*31C, Notwithstanding anything contiained in Saving of laws

article 13, no law giving effect to the policy J3Ving effect
to certain

of the State towards socuring the principles dlrective

specified in clause (b) or ¢lauss {c) of prineiplesg,

article 39 shall be deemed to be void on the

ground that it is inconsistent with, or

takes away or abridges any of the rights

conferred bty artiéle 14, article 19 or article

31s and no law containing & daclaration that

it 4s for giving effoct to such policy shall

be called in question in any court on the

ground that it does not give efifect to such

policy.

Provided that whepre such law is made by the

Legiglatura of a State, the pmisiaps of this -

articlae shall not apply thereto unless such

law, having been x;emm& for the aoﬁ'sid:eration

of the Prasident, has received his assent.%



	G52440001
	G52440002
	G52440003
	G52440004
	G52440005
	G52440006
	G52440007
	G52440008
	G52440009
	G52440010
	G52440011
	G52440012
	G52440013
	G52440014
	G52440015
	G52440016
	G52440017
	G52440018
	G52440019
	G52440020
	G52440021
	G52440022
	G52440023
	G52440024
	G52440025
	G52440026
	G52440027
	G52440028
	G52440029
	G52440030
	G52440031
	G52440032
	G52440033
	G52440034
	G52440035
	G52440036
	G52440037
	G52440038
	G52440039
	G52440040
	G52440041
	G52440042
	G52440043
	G52440044
	G52440045
	G52440046
	G52440047
	G52440048
	G52440049
	G52440050
	G52440051
	G52440052
	G52440053
	G52440054
	G52440055
	G52440056
	G52440057
	G52440058
	G52440059
	G52440060
	G52440061
	G52440062
	G52440063
	G52440064
	G52440065
	G52440066
	G52440067
	G52440068
	G52440069
	G52440070
	G52440071
	G52440072
	G52440073
	G52440074
	G52440075
	G52440076
	G52440077
	G52440078
	G52440079
	G52440080
	G52440081
	G52440082
	G52440083
	G52440084
	G52440085
	G52440086
	G52440087
	G52440088
	G52440089
	G52440090
	G52440091
	G52440092
	G52440093
	G52440094
	G52440095
	G52440096
	G52440097
	G52440098
	G52440099
	G52440100
	G52440101
	G52440102
	G52440103
	G52440104
	G52440105
	G52440106
	G52440107
	G52440108
	G52440109
	G52440110
	G52440111
	G52440112
	G52440113
	G52440114
	G52440115
	G52440116
	G52440117
	G52440118
	G52440119
	G52440120
	G52440121
	G52440122
	G52440123
	G52440124
	G52440125
	G52440126
	G52440127
	G52440128
	G52440129
	G52440130
	G52440131
	G52440132
	G52440133
	G52440134
	G52440135
	G52440136
	G52440137
	G52440138
	G52440139
	G52440140
	G52440141
	G52440142
	G52440143
	G52440144
	G52440145
	G52440146
	G52440147
	G52440148
	G52440149
	G52440150
	G52440151
	G52440152
	G52440153
	G52440154
	G52440155
	G52440156
	G52440157
	G52440158
	G52440159
	G52440160
	G52440161
	G52440162
	G52440163
	G52440164
	G52440165
	G52440166
	G52440167

