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PREFACE

The present study seeks to examine the legél aspects of the
International Criminal Tribunal for the Former Yugoslavia (ICTY) and the
International Criminal Tribunal for Rwanda (ICTR). There has been a
marked reluctance to prosecute the violators of the international
humanitarian haw. But the whole scenario has undergone a radical change
with the creation of two ad hoc international criminal tribunals for Former
Yugoslavia and Rwanda. In recent years, much concern has grown against
serious violations of humanitarian law in international aé well as non-
international armed conflicts. That is why United Nations Security Council

“acting under Chapter VII of the UN Charter decided to establish in May
1993, an international tribunal for the prosecution of persons responsible for
serious violations of international humanitarian law committed in the

| territory of former Yugoslavia since 1991. In the same manner, in November
1994, the Security Council, on thévRe.qu'est of the government of Rwanda,
decided to establish I.ntei‘natioﬁal Criminal Tl:ibtlnal for Rwanda. In contrast
to the Statute of the Yugoslav Tribunal, which treats the conflict in former
Yugoslavia as international armed conflict, the Rwandan Statute is
predicated on the assumption that the conflict in Rwanda is a non-
international armed conflict.

The objective of this study is to analyze the statutes of the Yugoslav
and Rwandan tribunals, their Rules of Procedure and Evidence and their
decisions on various procedural and substantive issues. Their statutes and
judgements have been analyzed in the context of individual criminal

responsibility under international law and international criminalisation of the

internal atrocities.



The chapter scheme attempts to be. thematic and sequential in
approach. The first chapter traces the emergence of criminal aspects of the
international humanitarian law. It traces the historical precedents of the
prosecutions of war criminals. This chapter has also dealt with evolution of
individual criminal responsibility under international humanitarian law.

" The second chapter describes the situation l'eéding to the
establishment of the International Criminai Tribunal for Former Yug‘oslavia
and the International Criminal Tribunal for Rwanda. This chapter also
examines the statutes and Rules of Procedure and Evidence of the Rwandan
and Yugoslav tribunals. It also deals With structur_al aspects of both tribunals.

The third chapter focusses on the jurisprudence of ICTY and ICTR. It
analyzes v;éu'ious judicial Iﬁx'onouncéme‘n'ts: having precedential value,
- delivered by the both tribunals.

“The fourth and final chaptef desc;ribes the normative impact of the
ICTY and ICTR on the international criminal justice system. It highlights
the overall assessment of the functioning of these tribunals. |

The descriptive and analytical methods characterize the present study.
Much of the information have been édllected from the UN documents,
International Lega_l Materials, | Case _'_1aws and Websitéé. In addition,
secondary sources like books and articles in journals have been consulted. A

list of select bibliography app:ears as pért of the dissertation.

1



CHAPTER1

Introduction.

The laws and customs of war can be traced back to antiquity. From time
immemorial, these 'customary norms have meant to regulate the conduct of
belligerents during hostilities and prohibited ihhuman means and methods of
warfare. However, the international criminalisation of certain acts in
violation of established norms during hostilities is a relatively new
phenomenon. |

Ordinances and decrees were issued by various Kings and Emperors
at different periods of time to regulate the conduct of combatants during
armed conflicts. The purpose of these decrees and rules have been to
mitigate the horrors of war such as the ill-treatment of civilians and
prisoners of war, wanton destruction of cities and prohibition of the acts of
violence against women, children and priests. In this regard, 6ne of the
earliest war crimes trials in Europe concerning Landvogt Peter Von
Hagenbach in 1474 deserves special mention. Hagenbach was made
governor of Breisach by Duke of Burgundy. After becoming governor, Peter
Von Hagenbach unleashed a reign of terror over the population of the
occupied territory. The atrocities committed at his command included rape,
murder, illegal taxation and seizure of propérty. Ultimately, he was defeated
by a large coalitioh comprising the forces of Austria, France and Bern with
the help of local citizens. Subsequently, an ad-hoc tribunal consisting of

twenty-eight judges was constituted for his trial. The defendant contended



before the tribunal that his acts were done at the orders of his master, the
Duke of Burgundy and that he owed absolute obedience to him. However,
the tribunal dismissed his plea. It convicted him of charges of murder, rape,
perjury and other inhuman acts and ordered his execution. Considering the
state of Europe at that period of time, it may be said, that the tribunal was a
real international court'. However, parallels could be drawn from this case
with contemporary state of international humanitarian law. First, the accused
was punished for crimes, which lafer came to be known as crimes against
humanity. And second, the defendant used the defence of superior orders,
which later evolved as a crucial legal concépt during the Nuremberg and
Tokyo Trials.

Another significant development in this field took place in America
during the Civil War (186 1-65) when President Abraham Lincoln issued the
Lieber Code? . Lieber Code codified the laws of war and criminalized acts
like robbery, pillage, rape, wounding, maiming or killing of inhabitants
committed by Ameriéan soldiers in enemy ferritory. Though it was binding
only for American soldiers, it had an important influence in defining military
regulations elsewhere.

However, in order to regulate the hostilities and mitigate the cruelties

of war, the international community initiated the process of codification of

1.G. Schwarzenberger, The Law of Armed Conflicts (London, 1968), vol.Il, p.464.

2. Instructions for the Government of Armies of the United States in the Field, General
Orders No. 100, of 24 April 1863 reprh;ted in D. Schindler énd J. Toman, The Laws of
Armed Conflicts: A Collection of Conventions, Resolutions and other Documents
(Geneva, 1988), 3,4 edn.,p.5.



law of armed conflict. This process began with the adoption of the first
Geneva Convention of 1864 for Ar'neli'oratj.ion of the Condition of the
Wounded Armies in the Field®. Thereafter, the Hague Conventions of 1899
and 1907 and the Geneva Convention of 1929 Relative to the Treatment of
Prisoners of War gave impetus to the process of codification of the
international humanitarian law. These Conventions did not contain any penal
provision for individual who violates their rules. Only a somewhat weak
provision ‘appeared in Article 30 of the 1929 Geneva Convention for the
Amelioration of the Condition of the Wounded and Sick in Armies in the
Field. At this moment, the penal element of humanitarian law was nascent.
Its development was triggered by broad concepts of Martens clause®, general
principles of law recognized} by civilized nations and general principles of
pénal law.-

In the aftermath of the First World War, a significant step was taken
to punish persons responsible for violations of laws and customs of war. The
Treaty of Versailles of 28 June, 1919 in its Article 228 mentioned that the
German Government recognized the right of the Allied and Associated
Powers to bring before military tribunals persons accused of having
committed acts in violation of the laws and customs of war. The treaty
required the German Government to hand over the suspects before an allied

military tribunal. Articles 228-230 provided for the creations of international

3. Signed at Geneva, August 22, 1864, 129 CONSOC. T.S. 365.
4. Preamble, Hague Convention No. IV, Oct. 18, 1907, 118 LNTS 343.



war crimes tribunal . The Allied Power agreed to establish a special tribunal
composed of judges appointed by the United »States, .the Great Britan,
France, Italy and Japan to prosecute Kaiser Wilhélm II accused of the
“supreme offence against in_térnat‘i‘onal morality and sanctity of treaties.”
Although this effort failed, l;ccause Netherlands g_ranfed the Kaiser political
asylum. Yet such legal ‘provisiéns’signi_ﬁcaritly' contributed in conducting
international criminal proceedings after the Second World War.

Thereafter, the end of the Second World War witnessed the
establishment of the Nuremberg® and the Tokyo international military
tribunals for the prosecution of horrible atrocities committed by the Nazis,
Fascists and Japanese. The Allied Powers were quick to conclude an
agreement paving way for the prosecution of those accused for most
egregious c‘rimes7. Individuals wére tried for crimes against peace, war
crimes and crimes against humanity. Crimes against peace dealt with
initiating or waging war in violation of international treaties.

Besides this, the planning and preparation of war was also

criminalized. War crimes were defined as violations of laws and customs of

5.Treaty of Versailles (1919) reprinted in The Treaties of Peace,1919-
1923,vol.1 Carnegie Endowment for International Peace, (New York
1924) p.121.

6.Trial of Major War Criminals before The International Military Tribunal,
Nuremberg, 14 November to 1 Getober 1946, .1 Ofﬁcial Documents
223(1947). _

7.Londor Agreement for the Prosecution and Punishment of the Major War

Criminals of the European Axis, of 8 August 1945, 82 U.N TS 279.



war and included acts committed against civilians and prisoners of war,
killing of hostages and pillage. Crimes againsi humanity specially dealt with
persecutions on the basis of political, racial or religious grounds. It included
acts such as enslavement, deportation, extermination and other inhuman
acts. The Nuremberg Tribunal found various persons guilty of war crimes,
crimes against peace and crimes against humanity. Twelve persons were
given death sentence, three the sentence of life imprisonment, four sentence
of imprisonment of various terms and three Were acquitted®. Similarly, the
Tokyo Tribunal awarded death sentence to seven persons who were found
guilfy of conducting or organizing wér, life imprisonment to sixteen persons
and awarded imprisonment for different terhqs to two persons who were
accused for crime against peace and war crimes’.

The judgements and decisions by the Nurémberg and Tokyo tribunals
greatly contributed to the development of concept of individual criminal
responsibility under international law. The Nuremberg Tribunal observed
that “crimes against international law are committed by men, not by abstract
entities and only by punishillg individuals Who commit such crimes can the

provisions of international law be enforced'”’. These tribunals considered

8.Nuremberg Trial, n.6. .

9.Internationl Military Tribunal for the Far East, cited in W.Michael
Reisman and Chris T.Antoniou eds., The Laws of War(New York, 1994).
pp.337-341 |

10.Nuremberg Trial, n.6, p.223.



those provisions of Hague and Geneva Conventions that were declaratory of
customary law as having created an adequate basis for individual criminal
- responsibility.

_Their importance was immediately re-cognized, by the UN General
Assembly which on 11 December 1946' adopted the Resolution 95(1)"
“Affirmation of the Principles of International law Recognized by the
Charter of the Nuremberg Tribunal” by a unanimous vote. Through this
resolution the General Assembly affirmed the principles of international law
as defined by the Charter and Judgement of the Nuremberg Tribunal and it
also asked the International Law Commission (ILC) to codify these
principles. |

The ILT drafted the content of these principles and in 1950 presented
its report entitled “Principles of Internatlonal Law Recognized in the Charter
of the Nurembe1 g Tribunal and in the Judgement of the Tribunal'®. These
principles codify the same three categories of crimes as established by the
Nuremberg Charter. Priﬁciple I provides that “any person who commits an

act which constitutes a crime under international law is responsible therefore

and liable for punishment”. Principle II clarifies that even if the act is not -

considered as crime under domestic law any person committing these acts
may be held internationally responsible. Principle III further states that no
person shall be relieved of responsibility even if he acts on the orders of his

superior or government, or in his capacity as head of State or government

11.General Assembly Resolution. 95 (I)v, 1946.

12.Report of the Internaticnal Law Commission Covering its Second Session, 1950, U.N.
Doc.A/1316, pp.11-14.



official. Principle IV provides that the individual is not relieved of
responsibility if “a moral choice was in fact possible to him”. Principle V
ensures the right tové fair trial for the person charged with a crime under
international law. The affirmation of the Nuremberg Principles by the 1946
General Assembly resolution }ahd their formulation by the International Law
Commission signified that the Nuremberg Charter and Judgement had
recognized a number of custorhary rules of international law.

‘Apart from the Nuremberg and Tokyo Trials, various national
pl'oseéutions e.g. Eichmann trial, Mai Lai trial and Yamashita trial have also
led to the criminalization of atrocities committed during thé armed conflict.
General Yamashita, the commander of the Japanese forces.in the Philippines
in 1944-45, was prosecuted and sentenced to death by a U.S. Court for
failing to control his subordinates from violating the laws of war". The US
Supreme Court held that corhmahdérs must be held responsible for the
actions of the subordinate officers or persons under their command, even if
they did not directly commit or order acts of brutality. Another example of
national prosecution was the prosecution of Eichmann'* by Israeli courts for
the murder of thousands of Jews during the Second World War. He was
abducted by Israeli agents from Argentina and brought to Israel to face
charges. It was centended by him that the Israeli courts did not possess

jurisdiction to try him because when crimes were committed, Israel as a state

13. USA V. Yamashzta (1948) 4LRTWC 1.

14. A Ezchmann Attorney- General of the Govemment of Israel, Supreme Court of
Israel, ILR 136 (1962) P. 277.



did not exist. But the Supreme Court of Israel rejected his contention and
held that the universal character of the crime authorizes every state to try and
punish offenders irrespective of where the crime has taken place and who is
the victim.

The Mai Lai Trial” is an example of national prosecution where a
state tried and punished its own national for crimes committed in the enemy
territory. In this case, during Vietnam war, the whole population of a village,
Mai Lai, was eliminated by military personals of the US. This received
worldwide -condemﬁation and adverse domestic public opinion within
America, which compelled the US government to prosecute the ofﬁcer Lt.
Calley responsible for massacre. The court found him gu11ty and awarded
punishment. o

The Convention on the Prevention and Punishment of the Crime of
Genocide was adopted by the UN General Assembly in December 1948,
which came into force on 12 January 1951'S. The definition of the ge_nOcide
was based bn the crimes against humanity as mentioned in the 'Nurérr'iberg
Charter. Article II defines gen001de as acts committed with the intent to
destroy, in whole or in part, a natlonal ethmcal racial or religious group
such ‘as killing members of the group, causing bodily or mental harm to
them, deliberately inflicting on the group conditions of life calculated to
bring about} its physical destruction in whole or in part, imposing measures
intended to prevent births within the group and forcibly transferring children

of the group to another group. The Convention élearly mentions that nexus
15.22 US C.M.A. 534 (1973),48 C.M.R. 19 (1973).
16.Genocide Convention, 78 UN.T.S 277.




between armed conflict and genocide is not required for invoking penal
provisions. Article VI obligates states to 'prosecute ‘offenders in both
domestic “and intérnational tribunals.. The Convention also declares
conspiracy, incitement, attempts and complicity in genocide as punishable
acts. The customary nature of the principles which forms the basis of the
Convention has been recognized by the International Court of Justice'”. The
Court in the Yugoslavia case observed —“the Convention applies to acts of
genocide which states mﬁst prevent and punish independently of the context
of peace or war in which it takes place”. The court notes that the Convention
is applicable, without reference to the circumstances linked to the domestic
or international nature of the conflict'®, |

| " The Genocide Convention was soon followed by the four Geneva
Conventions of 12 August 1949-Convention for the Amelioration of the
Condition of Wounded and Sick in Armed Forces in the Field (No.1),
Convention for the Amelioration of the Condition of Wounded, Sick and
Shipwrecked Members of Armed "Forces at Sea (No. 2), Convention Relative
to the Treatment of Prisoners of War (No. 3) and Convention Relative to the
Protection of Civilian Persons in Time of War (No.4)" Article 1 common to

the four Conventions requires state parties “to respect and to ensure respect”

17.Advidory Opinion of 18 May 1951,1.C.J. Reports, 1951,p.23,
18.Yugoslavia case (Preliminary Objec}ibns) L.C.J. Reports 1996,para31 ,p;615.
19. Geneva Convention No. 1- 1949, 75 UNTS 31.
Geneva Convention No. 2- 1949, 75 UNTS 85.
Geneva Convention No. 3- 1949, 75 UNTS 135.
Geneva Convention No. 4- 1949, 75 UNTS 287.



for rules “ih all circumstances”. Further, eaéh of the Geneva Conventions
defines “grave breaches” regarding acts against ‘protected persons’. These
acts are defined in Article 50 of the First Cohvention, Article 51 of the
Second Convention, Article 130 of the Third Convention and Article 147 of
the Fourth Convention, and include cfimes such as willful killing, torture or
inhuman treatment, willfully ‘causing' great suffering or serious injury to
body or health, extensive destruction or apprdpriation of property, unlawful
deportation, the transfer of confinement of a protected person, and taking of
hostages “not justified by military necessity and carried out unlawfully and
wantonly”. The conventions establish indi?idual criminal accountability for
those directly responsible for grave breaches as well as their superiors for
giving orders. The grave breaches system of fhe conventions require the
states parties to criminalize certain acts and to prosecute or extradite the
perpetrator. In the Nicaragua casé, the International Court of Justice
observed that Article 1 of the 1949 Geneva Conventions imposes on states
an obligation to not 6n1y respect the conventions but also to ensure respect
~for them in all circumstances. The Court streSsed that “such an obligatioﬁ
does not derive only from the Conventions themselves, but from the general
principles of humanitarian law to which the conventions merely give
specific expression” Several rules of Geneva Conventions have attained
the status of customary rules and constitute jus cogens. The Geneva
Conventions and the Hague Conventions of 1899 and 1907 together

constitute the historical core of international humanitarian law.

20. ICJ Reports, l986.,vpara 220,p.114
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The Geneva Conventions have been further strengthened by the
adoption of two Additional Protocols of Geneva Conventions in 19772 .
A'd'ditiona.l. Protocol 11 in conjunction with Article 3 common to the four
Geneva Conventions extends. ‘minimum yardstick’ of international
humanitarian law to the internal armed conflicts. Article 3 common to the
Geneva Conventions and Additional Protocol II constitutes a kind of human
rights provision since these provisions regulate the relationship between the
governments and their own nationals in the event of an internal armed
conflict. In this way, 1ntérnati0nal Humanitarian Law has been influenced by
human rights law. The fact that most contemporary armed conflicts are
internal conflicts has accentuated this development, since in these conflicts
both human rights law and humenitarian .law play equally important roles.

Another treaty, the Hague Convention of 14 May 1954 for the
protection of Cultural Property in the Event of Armed Conflict* obligates
state parties to take all necessary measures to prosecute persons who commit

or give orders to commit breaches of the Convention in order to protect the

“cultural heritage of mankind”.

21. Protocol I Additional to the Geheva Conventions of 12 August 1949, and Relating to
the Protection of Victims of International Armed Conflicts, June 8, 1977, 1125
UNTSS3. Protocol II Additional to the Geneva Conventions of 12 August, 1949, and

Relating to the Protection of Victims of Non- International Armed Conflicts, June8,
1973 1125 UNTS 609.

22. May 14, 1954 , 249 UNTS 240.
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Despite a growing body of international humanitarian law, the post-
Nuremberg era has witnessed the gross violations  of international
humanitarian law in Vietnam, Arab-Israel Conflict, heinous crimes of the
Pol Pot regime in Cambodia, atrocities against Kurdish Population in Iraq
and Turkey and crimes ageinst religious. or racial groups in Somalia,
| Rwanda, Yugoslavia, Sierra Leone and Afghanisten. The massive and
-systellnatic- atrocitie‘s committed in the former Yugoslavia and Rwanda have
led to the establishment of two ad hoc international criminal tribunals by the
Security Council acting under Chapter VII of the UN Charter. The
International Criminal Tribunal for _former Yugoslavia(ICTY) established in
May 1993 and International Criminal Tribunal for Rwanda(ICTR)
established in November 1994 have played a significant role in applying
rules and principles on individual criminal responsibility under international
law. The institutional arrangements as provided in the statutes of Yugoslav
and Rwandan Tribunals regarding investigations, | proSecutioﬁs and
punishmeht_ of offenders helped in 'buil|divng a mofnentum towards
establishment of a permanent International Criminal Court (ICC). The
judicial pronoﬁncements on substantive and procedural issues, institutional
mechanism and substantive and procedural-laws as developed by the ICTY
and ICTR have centributed in negoti'ating a treaty during the Rome
Diplomatic Conference, 1998 convened by the UN for the establishment of
International Criminal Court®. The. ICTY. has jurisdiction over grave

breaches of Geneva Conventions, violation of laws or customs of war,

23. Rome Statute of International Criminal Court, 17 July 1998, UN Doc. A/ Conf 183/9.
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genocide and crimes against humahity c.ommitted in the territory of former
Yugoslavia'lsince 1991. The ICTR has.' jurisdiction 6ver genbcide,. crimes
against humanity and violations of Article 3 common to Geneva
Conventions and Additional Protocol II. On the other hand, the Rome Statue
defines four core crimes (genocide, crimes against humanity, war crimes and
crimes of aggression) over which the ICC will exercise jurisdiction.
Regarding armed conflicts, the Court will exercise jurisdiction on both
internationai and internal conflicts®. |

Thus since World War II, international law has taken significant
steps - away from its st.ate- centric moorings. Right now, international
~ humanitarian law entails individual criminal responsibility for the gross
violations of humanitarian norms. The notion of moving beyond state-
centrism is implicit in the idea of an international law of human rights, since
the rights with which this law is concerned are those of individuals rather
than those of states. That is why one of the most important results of the
post- cold war developments is the gradual disappearance of the distinction
between non-infernational and international armed conflicts. By establishing
an ad hoc international tribunal for the atrocities committed during the
internal conflict of Rwanda, the Security Council has paved the way for the
convérgencé of law of international armed conflict and law of internal armed

conflict.

24. Tbid., A Art. 8(2) (e)
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CHAPTER 11

Establishment of the International Criminal Tribunal for the
Former Yugoslavia and International Criminal Tribunal for

‘Rwanda

This Chapter seeks to analyze the circumstances under which the ad hoc
tribunals for former Yugoslavia and Rwanda were established. It also
-analyzes the legal basis for the establishment of ad hoc tribunals and the
statutes as well as Rules of P‘roce'dure and Evidence of the Yugoslav and

Rwandan Tribunal.

Legal Basis for the Establishment of the Ad hoc International Criminal

Tribunals

In the post-cold war period, the atrocities committed in the former
Yugoslavia on account of international armed conflict and in the Rwanda on
account of non-international armed conflict shocked the conscience of the
world community and ti'iggered major legal ‘developments in international
law. On 25" May 1993, the UN Security Council acting under Chapter VII
 of the UN Charter decided to establish an 'ad hoc international crimirial
tribunal f61’ the purpose of prosécutirig persons responsible for serious

violations of the international humanitarian law committed in the territory of

14



former Yugoslavia since 1991'. In the same manner, on the request of the
goverhment of Rwanda, the Security Council on" 8th November 1994, acting
under Chaptel VII of the UN Charter, decided to establish the International
Criminal Tribunal for Rwanda(ICTR) In both the cases, the Securlty
Council determined that the breaches of the humanitarian law constituted a
threat to international peace and security and that the prosecution of alleged
offenders before an international court would contribute to the restoration of
the mternatxonal peace’. |

Under Chaptel VII of the UN Charte1 and in conjunctlon with
previous resolutions concerning the territory of former Yugoslavia and
Rwanda, the Security Council has an adequate legal basis to establish ad hoc
International Criminal. Tribunals to prosecute the perpetrators of
humanitarian law as enforcement measures to restore and maintain
international peace and security ,The advantage of establishing ad hoc
international tribunals by the Security Council is that this approach is
expeditious and immediately effective since all member nations have a
binding obligation to carry out Chapter VII enforcement measures.

The‘estéblishment of ad hoc tribunals by decisions of the Security
Council is justified as a response to the international threat posed by the
Yugoslav and Rwandan crisis. This approach is éxpedient for the observance

of rule of law on international plane by punishing the violators of
1.U.N. Security Council Resolution 827 (1993). |
2.U.N. Security Council Resolution_ 955 (1994).

3. Dominic McGoldrick and Colin Warbick, “International Criminal Law,” International

and Comparative Law Quarterly, vol.44, Part2 (April 1996).
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The international humanitarian law as well as advancing and serving the
peacekeeping function of the Security Cbuncil under UN Charter (Article 24
of Chapter V and Article 39 of Chapter VII). Chapter VII of the UN Charter
empowers the Security Council to carry out its function of maintaining and
restoring international peace ahd sécurity. Article 39 authorizes the Security
Council to decide about the measures to be taken in order to maintain
international peace and secﬁrity.'Article 40 empowers the Security Council
to take provisional measures. The Security Council resorted to provisional
measures by calling upon the parties involved in former Yugoslavia to
observe the international humanitarian law. Thereafter, in accordance with
Article 41, the Security Council decided to establish an ad hoc international
tribuneﬂ for former Yugoslavia as an enforcement measure. The UN
Secretary—Genefal has justified the establishment of international criminal
tribunal by the Security Council by virtue of Article 29 of the UN Charter,
which empowers the Security Council to establish such subsidiary organs as
it deems necessary for the performance of its functions.

| The report further states that decision to establish an international
tribunal would constitute a measure to maintain or restore international
peace and security, following the requisite determination of the existence of |
a threat to the peace, breach of the peace or act of aggression. It further
observes that the establishment of an international tribunal by means of
Chapter VII decision would be legally justified, both in terms of the object

‘and purposes of the decision®;

4. UN Secretary-General’s Report, UN Doc.S/25704 (1993), paras. 22,24 and 28,
pp.7 - 8. | '
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However, the establishment of the International Criminal Tribunal for
former .Yugoslavia'(ICTY) by the Security Council has been criticized on
account of the fact that as a subsidiary orgah of the Security Council, the
independence and impartiality of the Tribunal has been compromised. It has
no power to question its own jurisdiétion The executive and political
responsibility to maintain international peace and security can not include a
power to set up a judicial tribuﬁal to punish violators of humanitarian law.
Article 39 only applies to situations of threat to peace, breach of peace and
act of aggression and the Security Council’é action should be confined to
that. Thus, the Security Council has no power to bring to book violators of
the international humanitarian law. The establishment of the international
tribunal by the Security Council has also beeﬁ criticized on the ground that
Article 95 of the UN Charter clear.ly indicates that the only way in which
such a tribunal can be created is “by virtue of agreements ... in the futuré”.
However, the creation of the Rwandan Tribunal is justified as there was a
request from the Rwandan government to -set up a tribunal by the Security

Council.

International Criminal Tribunal for the former Yugoslavia

The former Socialist Federal Republic Lof Yugoslavia consisted of six
constituent republics — Serbia, Montehegro, Slovenia, Croatia, Macedonia
and Bosnia-Herzegovina. In 1991, the Federal Républic of Yugoslavia(FRY)
disintegrated and the constituent republics declared themselves independent.

Thereafter these republics started fighting with each other for territorial

17



gains and other matters and in this process went to the extent of committing
heinous crime of ethnic cleansing. Particularly the Muslims and Croats of
Bosnia- Herzegovina, cbnstituting 45% and’ 17% respectively of Bosnian
population sutfered the greatest humanitarian tragedy in Europe since the
Second World War when Serbian troops declared war on Bosnia. and
Herzegoviha after Muslims and Croats voted to secede from Yugoslavia.
Consequently, the Bosnian conflict tock a strong international dimension.
Serbs consisting 35% of Bosnian population committed all sorts of atrocities
and crimes against humanity including systematic rape of women and ethnic
- cleansing against Muslim population. In this tragedy of brutal aggression
and violations of international humanitarian law, the role of the president of
Federal Republic of Yugoslavia (Serbia and Montenegrd) Mr. Slobodan
Milosevic was very critical at whose behest the Serbian troops made Bosnia
a matter of global shame.

Amidst ‘continuing reports of the violations of the international
humanitarian law and ethnic cleansing, the UN Security Council in
December 1991 adopted a unanimous resolution’ acting under Chapter VII
of the UN Charter. Thereby it decided that all states shall for the purposes
of establishing peaée and stability in the Balkan area, immediately
implement a general and complete embargo on all deliveries of weaponsl and
military equipment to former Yugoslavia until the Security Council decide
otherwise. It supported the collective efforts of the European Community
and its members with the support of the Organization of Security and

Cooperation in Europe, to bring about peace and dialogue in Yugoslavia.

5.UN Security Council Resolution 713 (1991).
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In the meantime, the situation in former Yugoslavia and particularly
in Bosnia-Herzegovina continued to deteriorate. According to a report of the
UN Secretary—General, the situation in Bosnia and Herzegovina had
worsened and it concluded that “no party to the conflict is blameless and
that all sides had to bear some of the responsibility for the outbreak of the
conflict and.its continuation™®. In order to establish peace and stability in the
Balkan region, the UN Security Council passed as many as 13 resolutions
between September 1991 to June 1992.

'Notw_iths'tanding several attempts-to curb the escalation of the civil
war through a U.N.-North Atlantic Treaty Organization-European Union
brokered peace talks and cease-fire agreements, the consequences of the
Bosnian conflict were disheartening and tragic. On 1% June 1993, President
Alija [jetbegoic of B'osnia—I-Ierzegovina reported to the Security Council that
two thirds of his country was occupied by Serbian trdops, over 2,00000
civilians were killed and hundreds of towns and villages were destroyed.
Attacks on civilian populations and artilléry bombardments of Sarajevo,
Gorazde, Zepmostaw, Brecko and other Bosnian towns and villages were
con‘tiriuously -1'ep6rted by the Bosnian gov;ernmentl Another distressing
factor was fighting between Bosnian Government forces and Bosnian Croats
para-military units. |

Meanwhile, in response to a case instituted by Bosnia and
Herzegovina on 20" March 1993, the International Court of Justice on 8"

April, 1993 issued an order calling upon the Federal Republic of Yugoslavia

6 UN Doc. $/23836 (1992). . ‘
7. U.N.Chronicle, vol. xxx, No.3 (Sept. 1993), p. 17.

19



(Serbia and Montenegro) to “immediately take all measures within its power
to prevent commission of the crime of genocide... whether directed against
Muslim population of Bosnia - Herzegovina or against any other national,
ethnic, rac‘ial or religious group”®. On i'ts parts, alarmed by the reports of
genocide and other crimes against humanity in the former Yugoslavia, the
Security Council asked the UN Secretary-General to establish an impartial
Commission of Experts Ato' examine the information and report on ‘War
Crimes’ in the former Yugoslavia. Unanimously adopting resolution
780(1992), the Council also asked states, relevant UN bodies and other
organizatioris to pr‘ovide within 30 days any substantial information
concerning violations of international humanitarian law’.

~ As the next logical step when it became clear that the crisis in former
Yugoslavié'wés continuously aggravatiﬁg with no sign of abatement, the
Security Council on 22 February 1993 decided that an international tribunal
shall be established for the prosecution of persons responsible for serious
violations of international humanitarian law committed in the territory of
former Yugoslavia since 1991'. On 3™ May 1993, the Secretary—Géneral
reported that the tribunal would operate as a subsidiary organ of the Security
Council performing its functions independeritly of political considerations
and would “ not be subject to authority and control” of the Council with

regard to the performance of judicial functions''. Its life span was linked to

8. L.C.J Reports 16 (1993), p. 3.

9. UN.Security Coimcil Resolution 780 (1992).
10. UN.Security Council Resolution 808 (1993).
11. Secretary-General’s Report, n. 4, para 28, p. 8.
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the restoration and maintenance of international peace and security in former
Yugoslavia. Subseqﬁently, on 25" May 1993, the Security Council decided
to establish an International Tribunal for the purpose of prosecuting persons
responsible . for serious viplatiohs of international humanitarian law
committed in the territory of former 'Yugoslavia since 1991'2, The Council
unanimously endorsed a 34-article draft Statue of the tribunal annexed to the
Secrefary-‘Genefal’s report. The establishment of International Criminal
Tribunal for Yugoslavia is a landmark in the history of the UN because it is
for the first time that the Security Council has established an International
Criminal Tribunal with jurisdiction to prosecute crimes committed during
armed conflict. |

However, as a result of the shuttle diplomacy of the U.S., the warring
factions of the Bosnia succeeded in arriving at Dayton agreement on 9"
Sept. 1995. It was decided to divide Bosnia internally into two entities —
a)Areas inhabited by Serbs b)Areas inhabited by Muslims and Croats. In
this Way, the Dayton peace accord brought Bosnian civil war to an end and
established peace in the Balkan region.

But once again in 1998,the Balkan region drew international
attention, on account of gross abuse of human rights by the forces of Federal
Republic of Yugoslavia (Serbia and Montenegro) against the Kosovar
Albanians. The Serbian troops ur_ileashed a reign of terror against the
members of Kosovo .Libera'ti‘o'n Army, who were demanding autonomy for

the Kosovo, which isa province situated in the southern partof the
™ e
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12 UN‘.SecuriAty Council Resolution 827 (1993).-
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Yugoslavié héving the majority of Albanian Muslims. Historically, the

province had under the earlier federal constitution enjoyed considerable
autonomy. The UN Security Council in a series of resolutions (particularly
1199 and 1203) set out the obligations on the President Milosevic of
Yugoslavia to avert a humanitarian catastrophe and withdraw his forces and
enter into negotiations fql' peace in Kosovo. But when he failed to comply,
the Yugoslév capifal Belgrade was subjected to a series of air strikes
sponsored by NATO since 24" March 1999.These air strikes continued for
several weeks until President Mil‘osevi.c agreed for negotiations. Because
the ICTY .had general jurisdiction over violations of humanitarian law in
former Yugoslavia since 1991, the atrocities committed by Yugoslav forces

in Kosovo is also under the purview of the ICTY.

Procedural law applicable before the ICTY

The principal texts governing the activities‘ of the Tribunal are the
Statute of the Tribunal and the Rules of Procedure and Evidence adopted by
the Tribunal itself. Other texts concerning proceedings before the Tribunal
include the Rules governing the Detentjon of Persons awaiting Trial and
Appeal before the Tribunal or. otherwise Detained on the Authority of the
Tribunal (Rules of Detention )" and the Code of Professional Conduct for

the Defense Counsel appearing before the International Tribunal "*. The

13.UN Doc [T/38/Rev.7.
14.UN Doc [T/73/Rev.1.
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above procedural rules, except for the Statute, have been adopted by the

Tribunal and have been amended or revised on several occasions.

Substantive law applicable before the ICTY

‘The substantive law to be applied by the Tribunal is enumerated in
Arts. 2-5 of its Statute, which includes the fundamental rules of international
humanitarian law, the violation of which entails individual criminal
responsibility (grave breaches of 1949 Geneva Conventions, war crimes,

genocide and crimes against humanity).

JURISDICTION .

Ratione personae — As per Article 6 of its Statute, the Tribunal has
jurisdiction over natural persons. accused of serious violations of the
international humanitarian law committed in the territory of former
Yugoslavia since 1991. However, the tribunal has no jurisdiction over states,

legal persons and organizations.

Ratione materiae -- The UN Secretéry—Géner_al’s report on Aspects of
International Criminal Tribunal for former Yugoslavia states that Tribunal’s
subject—mafter jurisdictionv must be defined to ensure adherence to the
principle of nullum crimen sine lege which requires that the international
tribunal should apply rules of infernational humanitarian law which are

beyond any doubt part of customary law so that the problem of adherence of
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some but not all states to specific conventions does not arise’. Geneva
Conventions of 1949, the 1907 Hague Convention IV and its annexed
Regulations, the 1948 Genocide Convention and the pertinent provisions of
the Nuremberg Charter and Judgement all of which hav‘e. become part of
customary international law. The jurisdiction of the Tribunal relates to

following four categories of crimes: -

A. Grave breaches of the 1949 Geneva Conventions

The Geneva Conventions constitute “the core of customary law
applicable in international armed conflicts”'® The list of the grave breaches
under the 1949 Geneva Conventions is reproduced in the Article 2 of the
ICTY Statute, which includes willful killing, torture, inhuman treatment and
other specified acts against persons protected under the conventions. One of
the elements necessary to prove -grave breaches under the ICTY’S
J urisprudenée is the existence of an international armed conflict'”.

In the Rule 61 hearing in the Rajic case, the Prosecutor succeeded ex
parte- in satisfying the trial chamber that an international armed conflict
existed between the Republic of Bosnia-Herzegovina and the Republic of

Croatia at the time and in the place that the alleged crimes were committed'®.

15.Secretary-General’s Report, n. 4, para. 34,p. 9.

16.Ibid., para. 37, p. 10 .

17.Sean D.Murphy, “Progress and Jurisprudence of the ICTY”, American Journal of
International Law,vol.19 (1 999), pp. 57-97, at p. 66 . |

18.Ibid., p. 66. | |
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Similarly, in the Rule 61 hearing in the Nikolic case, the Prosecutor
succeeded ex parte in satisfying the trial chamber that there existed an
interﬁatior’xal armed conflict between the Republic of Bosnia-Herzegovina
and the Federal Republic of Yugoslavia during 1992 in the area relevant to
the charges against Dragon Nikolic, because of the presence of military
forces under Belgrade’s control'. In the same manner, in the Celibici Camp
case, the trial chamber held on 16" November that there was an international
armed conflict in Bosnia throughout 1992 and decided that the persons
detained at-the camp were pi'otedted-by the fourth Geneva Convention.
Hence, given the scope of armed activities in the former Yugoslavia, it
seems likely that the Prosecutor will have little difficulty in establishing the
exiSténce of an armed conflict and in 'mos’t of the cases the connection

between alleged crimes and that conflict.

B. Other violations of the laws and customs of war

Article 3 of the ICTY Statute empowers the Tribunal to prosecute the
persons responsible for the violations of the laws and customs of war. This
Article was clearly designedAto cover violations of the customary rules
reflected in the Hague Convention of 1907 (No.IV) regarding the Laws and
Customs of War on Land and the Regulation annexed thereto. According to
the UN Secretary-General’s report- “The Hague Regulations cover aspects
of international humanitarian law which are also covered by the 1949

Geneva Conventions. Hewever, the Hague Regulations also recognize that

19 Ibid., p. 77
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the right of belligerents to conduct warfare is not unlimited and that resort to
certain methods of waging war is prohibited under the rules of land
warfare”™. |

| Articl‘e 3 thus confers on the ICTY :jurisdiction OVer any Serious
offence against international humanitarian law not covered by Articles 2,4 or
5. In the Tadic case’’, the Trial Chahmber‘_observed that Article 3 functions as
residuai clause and aims to make the jurisdiction of the ICTY water-tight

and ineécapable.

C. Genocide

Article 4 of the ICTY Statute empowers the Tribunal to prosecute
persons committing genocide. - The definition of genocide under the Statute
has been tal;en from the Genocide Coﬁventioh, 1948. It states that genocide
~ means any of the following acts committed with intent to destroy, in whole
or in part a national, ethnic, racial o.r religions group - a) killing members of
the group, ’b) causing serious bodily injury or mental harm to members of
the group, c) deliberately inflicting on the group conditions of life calculated
to bring about its physical destruction in whole or in part. Article 4 of the
Statute has made pUnishable. the followingv acts — genocide, complicity in
genocide, conspiracy to Comfnit genocide and attempt to commit genocide.

The Secretary-General’s. report confirms that the crime of genocide has

20.Secretary-General’s Report, n. 4, para. 43, p. 11.
21.Prosecuter v.Tadic, Case No. IT-94-1-T in International Legal Materials, vol.35,No.1
- (1996), para.91, p. 61 . ‘
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pas'sed into Cﬁstomary international law.. In the Application of the
Convention con the Prevehtion and Punishment. of Genocide (Bosnia-
Herzegovina V. Yugoslavia) case, the International Court of Justice held that
the crime of genocide may entail individual criminal liability as well as the
responsibility of the state. Individual criminal liability does not exclude State
responsibility and vice versa. The same act of genocide cbuld be the subject
of parallel and simultaneous lcgal broceedings béfore the International Court
of Justice and the tribunal.

ICTY’s jurisprudence has broadened the purview of crime of
geriocide and has declared in various cases. that in extreme cases ethnic
cleansing amounts to genocide. In the confirmation of the Srebrenica
indictment (second indictment) in Karadzic and Mlaldic case, Judge Riad
has referred to ethnic cleansing as a form of genocide?. A similar
interpretation was adopted by Trial Chamber- I in its Rule 61 decision in
Nikolic case by observing that in this'instance, the policy of ‘ ethnic
cleansing’ took the form of discrinﬁnatory acts of extreme seriousness which
tend to show its genocidal character”. However, in the Tadic case, the
Tribunal spoke of the horror of .ethnic cleansing but stopped short of using
the word genocide.

As far as the mental element of the crime of genocide is concerned,

the knowledge ofthe genocidal plan or policy or of the wider context in

22. Prosecutor v. Karadzic and Mladic, Case No. IT 95-18-1,
http:// www. un.or g/lcty/lndlctment/enghsh/kal 11950724¢.htm, v1sxted on 1.10.2001.
23. cited in William A. Schabas, “The Physical Element of the Offence” , in Genocide in
International Law, (Carabridge, 2000), p.199.
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which the act occurs, should not be confused with this knowledge that these
amount to genocide as a question of law?*. In order to meet the standard of
- knowledge required for mens rea, it may also be sufficient for the
prosecution to demonstrate that the accused was reckless as to the
consequences”, |

As far as proof of intent in the crime of genocide is concerned, the
Trial Chamber of the ICTY in its Rule 61 héaring in the Karadzic and
Milaldic cases noted that genocidal intent need not be clearly expressed, but
that it may be implied by various facts including the general political
doctrine giving rise to the criminal acts or the repetition of destructive and

discriminatory acts.

D. Crimes Against Humanity

Article 5 of the Statute empowers the :Tribunal to prosecute personé
responsible for crimes against humanity (e.g. murder , deportation ,torture,
rape and persecution on political, racial or religious grounds) when
committed as a part of widespread or systematic attack directed against any
civilian population during armed conflict.

In order to sustain any charge based on a crime against humanity, the
Prosecutor must show discriminatory intent 6n the part of the indictee such

~evidence that the attack ona civilian population was conducted against a

24. Ibid'.,‘“Thé Mental Element of the Offence”, p. 211.
25.Prosecutor V. Delalic, Case No. IT- 96- 21-T,
http: //www.un.org/icty/judgement.htm visited on 6.6.2001.
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certain political or racial group only because of its affiliation. The Tadic
Trial Chamber clarified the requirement that the crime be “directed against
any civilian population”. First, “directed” does not mean that the crime must
be associated with a formal state policy against a civilian population,
evidence of an informal policy by non-state actors will be sufficient. Second,
the targeted population must be of a “predominantly civilian nature”, but the
term “civilian” is to be construed liberally ahd the presence of some non-
civilians will not be disqualifying%. |

In this way, it is evident that in order to sustain charges of grave
breaches of the Genéva Conventions (Article 2), violations of the laws or
customs of war (Article 3) and the crimes against humanity (Article 5), the
Prosecutor must establish the existence of an armed conflict while such

proot is not necessary to sustain a charge of genocide.

Ratione temporis - The temporal jurisdiction of the Tribunal extends from
the period beginning on 1 January 1991 and is limited to crimes that have

been committed following that date in the territory of the former Yugoslavia.

Organization

As per Article 11 of the Statute, the Tribunal consists of three Trial
Chambers, an Appeals Chamber, the Prosecutor’s Office and a Registry
serving both the Chambers and the Prosecutor. The Tribunal comprises 14

judges, three judges serving in each of the Trial Chambers and five judges in

26.Prosecutor v. Tudic, Case No. IT-94-1-T, International Legal Materials, vol. 36,No.
4(1997), paras. 653-656,pp.944-945
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the Appeals Chamber. The judges are elected for a renewable term of four
yearsvby the UN General Assembly from-a list of candidates prepared by the

Security Council from the nominees of the states.

Appeals

A Trial Chamber’s decision of acquittal or conviction, or a decision
on the sentence can be challenged before the Appeals Chamber by the
Prosecutor or the convicted person. According to Article 25(1) of the
Statute, the grounds of challenge have been narrowly formulated - an appeal
lies against the decision where an error of law invalidates the decision or an
error of fact that has resulted in the miscarriage of justice .The Appeals
Chamber may affirm, reverse or revise the decision of the Trial Chambers.
The Appeals Chamber may also suspend the execution of the questioned
decision. Under the aforesaid provisions, Tadic has challenged his
conviction and sentence on various grounds including that his right to a fair
trial was limited (such as by a limited ability to examine witnesses), that the
charges against him were not specific enough, that the acts were made
criminal ex post facto and that evidence was erroneously admitted.

ICTY Rule 72(B) allows interlocutory appeals of preliminary motions
(e.g. motions relating to jurisdiction, defects in the form of indictment,
exclusion of evidence, severance of crimes joined in one indictment,

separate trials or denial of a request for assignment of counsel).



Individual Criminal Responsibility

Article 7(1) of the ICTY Statute provides that a person who “planned,
instigated, brdered, committed or otherwise aided and abetted in the
planning, preparation or execution of a crime” shall be individually
responsible for the crime. However, the Statute leaves open the necessary
degree of partivcipation by the individual in the crime. Apart from this direct
responsibility, Article 7(3) of the Statute provides for ‘“superior
responsibility” for the acts of a subordinate when the superior knew or had
reason to know that the subordinate was about to commit such acts or had
done so and the superior failed to take the necessary and reasonable

measures to prevent such acts or to punish the perpetrators thereof.

Non Bis in Idem

Article 10 of the ICTY Statute states that national courts can not try a
person for acts for which he was already tried by the ICTY and conversely
that the ICTY can not try a person alréady tried by a national court for a
violation of international humanitarian law, unless the national proceedings
were not impartial or independent or were necessarily a charade.

Incorporation of the above mentioned principle of Non Bis in Idem?®’
in the ICTY Statute empowered Tadic to challenge the ability of ICTY to
prosecute him on the grounds that his prosecu'tion before the ICTY would be
against the principle of Non bis in {dem. However, the Trial Chamber

rejected this contention essentially because he had not been tried in Germany

27. The principle of Non Bis in Idem prohibits the repeated prosecutions for the same

offence in different legal systems.
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prior to his transfer to the Hague and because once the ICTY completed its

proceedings, he could not be tried in Germany for the same alleged crimes.

Relationship with National Courts

The power of Tribunal to prosecute crimes punishable under national
laws has created a potential conflict between the jurisdiction of the Tribunal
and that of national courts. Under Article 9(1) of the Statute, the national
courts have concurrent jurisdiction, but this concurrent jurisdiction of
national courts is subject to the primacy of the Tribunal. Article 9(2) of the

Statute empowers the Tribunal to intervene at any stage of proceedings and

request the national court to defer to the competence of the Tribunal.

Request for deferral may be initiated by the Prosecutor if --

a) The act in question is characterized as an ordinary crime in the national
proceedings, -

b) There is lack of impartiality and independence or the proceedings are
designed to shield the accused from international criminal liability or the
case is not diligently prosecuted or

c) The matter involves factual or legal questions, which may have
implications for proceedings before the Tribunal.

The state concerned is obliged to comply with a request

for deferral issued by a Trial Chamber.
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Indictments

Under Rule 47 of the ICTY, the Prosecutor prepares and forwards an
indictment to the registrar for confirmation by an ICTY judge if there is
sufficient evidence to provide reasonable grounds for believing that a
suspect has committed a crime within the jurisdiction of the Tribunal .The
indictment sets forth the name and particulars of the suspect and a concise
statement of the facts of the case and of the crime for which the suspect is
charged.

If the indictment is confirmed, under ICTY Rule 55 the judge signs a
warrant of arrest, which is then transmitted to the national authorities of the
state, where the indictee is thought to reside. However, under Rule 50, the
Trial Chamber is empowered to allow the Prosecutor to amend the
indictments. This rule further provides that any amendment is considered by
the same judge who originally confirmed the indictment or by another
specially designated judge, but not by the Trial Chamber to which the case is

assigned.

Withdrawal of Charges | | |

Under ICTY Rule 51,the Trial Chamber may grant leave to the
Prosecutor to withdraw charges against indictees. In Kupreskic(Dec. 19,
1997) and Karadzic and Cerkez (|Dec.19, 1997) the Prosecutor was
permitted to withdraw charges against the three persons after they were
taken into custody, having determined that the evidences against them were

insufficient to proceed with a trial.
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Warrant of Arrest

A warrant of arrest and any other orders, summons, subpoenas,
warrants and transfer orders as may be necessary for the purposes of
investigation or for the preparation of the trial are issued by a judge or Trial
Chamber at the request of either the Prosecutor or the defence or proprio
motu **. A state to which the warrant is transmitted must promptly comply
therewith?® Once detained by the state concerned, the accused must be
transferred to the seat of the Tribunal. However, the obligation of the state to
transfer or surrender the accused prevails over restrictions of national
extradition laws *.

After being detained, the accused may be released by the Trial
Chamber only in circumstances when the Trial Chamber is satisfied that the
accused will appear for trial and if released ‘will not pose a danger to any
victim, witness or any other person. To that end, the Trial Chamber may

impose conditions on release, including the execution of a bail bond *'.

Rule 61 Proceedings

Under normal circumstances, after confirmation of indictment, the
judge signs a warrant of arrest directed to the state in which the indictee is
thought to reside. But where a warrant of arrest, issued further to an

indictment, has not been executed and there has beenno service of the

28. Rules of Procedure and Evidence of the ICTY, UN Doc.IT /32(1993), Rule 54.
29. Ibid., Rule 56.

30. Ibid., Rule S8.
31. Ibid., Rule 65 (A)-(C).
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indictment on the accused, Rule 61 of the ICTY provides that in open court
witnesses would be called and evidence would be presented by the office of
the Prosecutor. They are not trials in absentia but enable the Trial Chamber
to confirm the indictment and issue an international arrest warrant if satisfied
that there are reasonable grounds to believe that accused committed the
crimes. Rule 61 decisions followed by international warrants of arrest have
been made -in various cases.e.g. Milan Martic (March 8, 1995), Dragan
Nikolic (Oct. 20, 1995), Ivica Rajic (Sept. 16, 1996), Radovan Karadzic and
Ratko Mladic (J uly 11 1996). However, no state has arrested these

individuals.

Amicus curiae _

As per Rule 74, the Trial Chambers and the Appeals Chamber may, if
it is considered desirable for the proper determination of the case, invite or
grant leave to a state, organization or person to appear before it and make

submissions on any issue specified by the chambers.

Principles of Fair Trial as Observed by the ICTY

The success and respect for criminal jurisdiction of any national and
more even so international systems depend upon the premises of a fair
trial*?. Fair trial shall always ensure that the accused, witnesses, victims and
Prosecutors receive all necessary procedural safeguards. That is why the

ICTY has to take up the challenge of according full respect to the rights of

32. Bimal N. Patel, “Do the Rules of Evidence and Procedure of the ICTY Ensure a Fair

Trial”, Indian Journal of International Law, vol. 39(1999), pp.464-469, at p. 465.
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an accused while at the same time ensuring due regard for the protection of
victims and witnesses despite having seVe}al constraints, such as wide
distance between the place of trial proceedings (The Hague) and actual site
of events (former Yugoslavia),language inability of victims and witnesses
and language of the Tribunal, relationship of victims and witnesses with the
administration of the republics of former Yugoslavia and impediments
caused by such administrative authorities to these victims and witnesses etc.
The Appeals Chamber of the ICTY in the Tadic case faced with the
challenge to the Tribunal’s guarantees of fairness, justice and
evenhandedness. To this effect, the Appeals chamber emphasized that
Article 21 of the Statute cdrresponds to Article 14 of the International
Covenant of the Civil and Political Rights, 1966 and that other fair trial
guarantees are stipulated in the Statute and the Rules of Procedure and
Evidence. The Appeals Chamber concluded that “the tribunal provides all

the necessary safeguards of fair trial.”

a. Rights of the Accused

Article 21(3) of the ICTY Statute declares that the accused shall be
presumed to be innocent until proven guilty. The accused would not be
compelled to testily against lﬁmself or .confés:s his guilt™. Article 21(4)(a) of
 the Statute ensuresv that the accused shall be informed promptly and in detail
in a language, which he understands of the nature and cause of the charge
against him. An accused is entitled to be tried in his or her presencevand to

defend himself or herself in person or through legal assistance of his or her

33. Article 21(3)(g) of the ICTY Statute.
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choosing or to have legal assistance assigned without payment if he or she
does not have sufficient means®*. When questioned, a suspect has the right to
be assisted by counsel of his or her choice or to be assigned legal assistance

: . - 35
without any payment if he or she doesn’t have sufficient means ™.

b. Trials in absentia

- The ICTY Statute does not expressly prohibit trials in absentia.
Implicitly it does so in Articles 20 and 21, which provide that a trial will
proceed once the defendant is “taken into custody” and that one of the

defendant’s rights is to be tried in his presence. .

c. The Right to Remain Silent

Under Article 21 of the Statute and Rules 42 and 63, a suspect or
indictee has'the right to remain silent but can waive that right as well as the

right to counsel.

d. Public Proceeding

In order to infuse the impartiality, fairness and reasonableness in the
Tribunal’s proceedings, the Rule 78 stipulates that all the proceedings before
a Trial Chamber, other than deliberations of the Chamber, shall be held in
public, ‘unless otherwise provided’. The qualification ‘unless otherwise

provided’ is clarified in Rule 79, according to which the Trial Chamber may

34.Article 21(4)(d) of the ICTY Statute
35.n. 28, Rule 42
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exclude press and public from all or part of the proceedings for reasons of
public order or morality, safety, security or non-disclosure of the identity of

a victim or witness or the protection of the interests of the justice.

e. Rights of theVictims and Witnesses

In order to ensure a fair trial, it is expedient to strike a balance
between proper observance of rights of the accused on the one hand and
victims and witnesses on the -other. That is why Article 20 of the Statute
requires that apart from giving full res‘pect‘ to: the rights of an accused, there
shall be due regard for the protection of victims and witnesses. Article 22
states that the Tribunal’s rules shall provide for such protection, which shall
include, but not be limited to the conduct of in camera proceedings and the
protection of victim’s identity. This becomes important in light of the fact
that many witnesses for the prosecution will also be victims and thus this is a
far- reaching requirement™.

However, it is noteworthy that under Article 29 of the Statute, the
state itself is under an obligation to assist the Tribunal, but no provision, so
far considered, creates a difect relafionshib between the tribunal and a

witness®".

f. Matters of Evidence

In order to ensure the fairness in the trial process, the Trial Chambers
36. Patel, n.32,p. 465. '
37.F. J. Hampson,“The ICTY and the Reluctant Witness”, International and

Comparative law Quarterly, vol.47 (Jan. 1998), pp. 51- 74, at p. 56.
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of the ICTY are evolving a course somewhere between the common law
tradition of carefully controlling the admission of evidence and the civil law
tradition of allowing virtually ‘any information to be presented. Despite this
stated approach of charting a middle course, there is a heavy reliance on the
oral testimony of the witnesses before the ICTY. This is consistent with the
desire of the ICTY to represeht the process of trial as publicly as possible **.
That is why the Trial Chambers have shown little tendency to exclude
evidence, including hearsay evidence.

Therefore, The trial Chambers have observed the rule that “admit any

1339

relevant evidence which it deems to have probative value”””, unless there is

a specific reason to question its reliability Y

Furthermore, the Trial
chambers have the option of ofdering that a witness appear and testify even
if he or she was not called by either the Prosecutor or the defence *', as was
ordered in the Kupreskic case with respect to an infirm witness (Kupreskic,
Sep.30,1998).

However, from the experience of Tadic, Blaskic and several other

cases, it is evident that the ICTY is increasingly allowing the introduction of

expert evidence by expedited means.

38. M. Findlay, “Synthesis in Trial Procedures”, International and Comparative Law
Quarterly,A vol. 50 (January 2001), pp:26-51, at p.40.

39. 1. 28, Rule 89 (c). | | |

40. Ibid., Rule 95.

41. Ibid., Rule 98.



Sentencing

Article 24 of the Statute limits penalties to imprisonment, precluding
the imposition of death penalty. In determining the term of imprisonment ,
the Trial Chamber must have recourse to the general practice regarding

prison sentences in the courts of former Yugoslavia.

Enforcement of seatences

The imprisonment is served in a state designated by the Tribunal
from a list of states which have indicated to the UN Security Council their
willingnesé to accept convicted persoris. The imprisonment must be in
accordance with the applicable law of the state concerned. Transfer of the
convicted person must take place as soon as-possible. All sentences of
imprisonment are supervised by the Tribunal. The Statute further provides
that the state in which a person is imprisoned shall notify to the Tribunal if a
prisoner becomes eligible for pardon or commutation of his or her sentence.
Under Article 28 of the Statute, the Présid‘ent'of the Tribunal in consultation
with the judges would then decide the matter on the basis of the interest of

justice and the general principles of law.

International Criminal Tribunal for Rwanda

The world’s most recent genocide occurred in the small central
African country of Rwanda, where from April 1994 to July 1994, members
of the Hutu Tribe (ethnic majority) murdered over 800,000 members of the

Tutsi tribe (ethnic minority). Massive ' violations of international
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humanitarian law e.g. genocide, killing and causing with intent to destroy a
national, ethnic, racial and religious group was triggered by an incident
when on 6 April 1994 a plane carrying the President of Rwanda, Juvenal
Habyarimana belonging to Hutu ethnic community was shot down on its
approach into his country’s capital Kigali. Immediately following the plane
crash, an interim gov.ernment.t'hat Was_predominantly Hutu took control and
massacres commenced throughout the country. Thousands of Tutsi men,
women and children were violently killed in these massacres, which were
desighed to wipe oﬁt the Tutsis of the country as a whole. The victims were
killed primarily by state-sponsored militia and Hutu civilians and even
churchmen, incited by local and national authorities who publicly blamed
the minority Tutsis for the death of the President.

At that point of time, RWanda, a central African country consisted of
three principal ethnic groups-approximately 85% of the Rwandan population
were Hutu, 10 to 15% were Tutsi and with less than 1% were members of
the Twa-ethnicity. There is a long history of Hutu-Tutsi animosity fomented
by their former colonial master. The Tutsi minority with the help and
sup’pdrt of erstwhile colonialists Belgians have had all the power in their
hand. The means of production and natural resources of the country were
under the control of Tutsi minority. They have controlled the fertile land, the
army has been pre-dominantly Tutsi and so was the position with
bureaucracy. Against backdrop, the killing of President Habyarimana
provoked the Hutus to unleash the reign of terror against the Tutsi minority.

It is disheartening to note that, while the massacres were going on,

the international community did not respond adequately to the crisis and
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failed to intervene to stop the Rwandan genocide. The Organization of
African Unity and even the United Nations were criticized for not saving
Rwandan - Tutsi lives*”. The UN efforts to respond to the crisis were
réactionary,‘ hésitant, disorganized, fraémentary and for the initial part a
complete failure **. In the wake of the President Habyarimana’s death, the
UN Assistance Mission in Rwanda (UNAMIR) was unable to prevent the
outbreak of widespread violence. Ten Belgian soldiers were killed in the
immediate aftermath following Habyarimana’s death, leading to the
withdrawal of the entire Belgian contingent'*. On April 21,1994, the
Security Council adopted a decision to reduce UNAMIR forces from 2,000
- to 270. The US heavily influenced this decision because eighteen of its
soldiers had been Kkilled in Somalia at that time. The UN Secretary-General
strongly urged the Security Council oﬁ April 29 to deploy an African
contingent, submitting a plan a few days later asking for the deployment of
5,500 soldiers at Kigali. Initially the Security Council could not agree on
moving forward with this plan mainly due to resistance from the U.S., which
pointed out that no state had made a firm offer to send their forces to
Rwanda and that the Rwandan factions had not given unconditional assent to

the UN operation*’. Had the world community intervened in the Rwandan

42. Hari Sharan Chhabra — “International Criminal Tribunal for Rwanda”, World Focus,
260 (August 2001), pp. 20-22,at p. 20. |

43. Sushil Raj- “The Failure of Humanitarian Intervention in Rwanda”, Indian Journal of
International Law, vol. 59, No.1 (January - March 1999), pp.470-482, at p.476.

44. David Callahan, Unwinnable Wars—American Power and Ethnic Conflict New York
1998), p.183.

45. Sean Murphy, Humanitarian Intervention (Pennsylvania, 1996), p.245.
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civil war at the appropriate time, the humanitarian catastrbphé could perhaps
have been avoided. |
However, on 8 June 1994, the Security Council passed Resolution
925 authorizing the deployment of 5,500 soldiers and specifically asked
UNAMIR to proVide security and protection for displaced persons and relief
workers carrying out humanitarian relief operations. However, disagreement
over logistics between the US and the UN severely impeded the deployment
anci thereby aggravated the problem by providing opportunity to the rebels
of Rwandan Patriotic Front (RPF) to achieve substantial gains and capture
northern and eastern Rwanda. Millions of Tutsis and Hutus were displaced,
both within.and outside the country. Hutu civilians in turn faced revenge
killings as the Rwandan Patriotic Front, the Tusti-led rebel force invaded
from Uganda and took control of the country. In this way, the Rwandan
crisis took an international dimension and involved the neighbouring
countries Burundi, Uganda, Zaire and Tanzania. There has been a historical
interconnection between the political situation of Burundi and Rwanda and
on account of this co-relation large numbers of Rwandan refugees went to
Burundi, Zaire and Tanzania. |
| Subsequently the Security Council adopted the Resolution 9350n 1%
July 1994 in order to establish a Commission of Experts for the collection of
information relating to evidence of grave violations of international

humanitarian law committed in the territory of Rwanda.
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- Ultimately after considering the report of the Secretary-General
submitted puréuant to paragraph 3 of thé resolution 935and his letter dated
29July 1994 the Security Council on 8" November 1994 adopted a
resolution which determined that genocide and other systematic and flagrant
violations of the international humanitarian law in Rwanda constituted a
threat to international peace and security®. Through this resolution, acting
under Chapter VII of the UN Charter, the Security Council on the request of
the governnient of RWaﬁda decided to establish an international tribunal for
the sole purpose of prosecuting persons responsible for the genocide and
other serious violations of the international humanitarian law committed in
the territory of Rwanda and Rwandan c‘itizen responsible for the genocide
and other such violations committed in the territory of neighbouring states
between 1January 1994 to 31 December 1994 and to this end adopted the
Statute of the International Criminal Tribunal for Rwanda (ICTR) annexed
to the resolution. Subsequently after considering the report of the Secretary-
General®, the Security Council on 22 February 1995 adopted a resolution
deciding that the seat of the International Tribunal of Rwanda wiil be
Arusha in Tanzania®. The ICTR Statute constitutes an extremely important
development of the humanitarian law with regard to the criminal character of
internal atfocities in Rwanda. In contrést to the ICTY Statute, the ICTR

Statute is predicated on the assumption that the conflict in Rwanda is non-
international armed conflict.

46.1n. 2.

47. UN Doc. S/134(1995).

48. UN Security Council Resolution 977(1995)
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Procedural Law

The principal text governing the activities of the Tribunal are the
Statute of the International Tribunal, adopted by the Security Concil* and
the Rules of Procedure and Evidence®. The Rules together with any other
internal procedurall regulation are adopted by the Tribunal itself. In
accordance with the Statute, the Rules elaborated and used by the ICTY
have been adapted by the ICTR®' . Other texts concerning proceedings
before the Tribunal include the Directive on the Assignment of Defense
Counse!®® and the Directive for the Registry of the ICTR.
Substantive Law | , 4 :

~ The substantive law to be applied .by.the ICTY is set forth in Articles
2 to 4 of the Statute. This includes genbcide, crimes against humanity and
violations of Article3 common to the Geneva Conventions and of Additional

Protocol II, the violation of which entails indi_vidualvcriminal responsibility.

Individual Criminal Responsibility

Following the precedent of the Nuremberg Trials and the ICTY,

49. UN Security Council Resolution 955(1998) as amended by UN Security Council
Resolution 1165(1998).

50. http:// www.ictr.org/English/rules/index.htm, visited on 1-12-2001
51. Article 14 of the ICTR Statute.

52. http:// WWw.ictr.org/English/basic docs/directive adc.htm,visited on 25-10-2001.
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Article 6(1) of the Statute of the ICTR states that a person who planned,
instigated, ordered, committed or otherwise ‘aided and abetted in the
planning, preparation or execution of a crime referred to in Articles 2 to 4
(genocide, crimes against humanity and violations of Article 3 of the Geneva
Conventions), shall be individually responsible for the crime. Article 6 (2)
further states that the ofﬂcial position of any accused person, whether as
head of State or Government or as a responsible government official, shall
not relieve such person of criminal responsibility nor mitigate punishment.

HoWever, Article 6(4) states that the fact that an accused person acted
pursuant to on the order of a government or of a superior shall not relieve
him or her of criminal responsibility but may be considered in mitigation of
punishment if the Tribunal determines that justice so requires.
Organization

The organizational structure of the ICTR is modeled on that of the
ICTY. The Tribunal consists of three Trial Chambers and an Appeals
Chamber, together with the Prosecutor and the Registry. The third chamber
was approved by the Security Council 6n 30™ April 1998 and three new
Jjudges were sworn in on 22 February 1999. For purposes of reducing cost
and sharing experience, the same Office of the Prosecutor and the Appeals

Chamber serves both the ICTR and ICTY.

Composition

The Tribunal comprises 14 judges, three judges serving in each Trial

53.UN Security Council Resolution 1165 (1998).
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Chamber and five judges in the Appeals Chamber. The judges are elected for
a renewable term of four years by the UN General Assembly from a list of
candidates,prepared by the Security Council from the nominees of the states.

The judges must be persons of high moral character, impartiality and

integrity.
JURISDICTION

Ratione Personae- The Tribunal has jurisdiction over natural persons
accused of the crimes listed in Articles 2 to 4 of the Statute™. It has no
jurisdiction over states, legal persons or organizations. The ration personae
jurisdiction of the ICTR covers Rwandan citizens and non-citizens alike.
Violations committed in states neighbouring Rwanda, however, may be

prosecuted before the Tribunal only if the perpetrator was a Rwandan

citizen™.

Ratione temporis- The temporal scope of the jurisdiction of the Tribunal
extends to the period between 1 January 1994 to 31 December 1994. The
jurisdiction of the ICTR covers the above ctimes committed throughout the

entire territory of Rwanda as well as territories of the neighbouring states by

Rwandan citizen.

54. Article 5 of the ICTR Statute .
55. Article 1 of the ICTR Statute.



Ratione materiae - The Tribunal’s competence is limited to the prosecution

of the following group of crimes —

A: Genocidé-

Like the ICTY Statute, the Rwandan Statute grants the power to
prosecute persons who have committed genobide since genocide is a crime
under both customary law and a treaty. It constitutes Jjus cogens.

The Rwandan Tribunal’s Statute defines genocide in Article 2 which
is identical with the definitions in the Genocide Convention and in the
Statute of the ICTY. Article 2 stipulates that genocide means killing
members of a group, causing serious bodily or mental harm to members of
the group, imposing measures intended to prevent births within the group
with intent to destroy, in whole or in part, a national, ethnic, racial or
religious group. Article 2 further declares genocide, conspiracy to commit
genocide, attempt to commit genocide and complicity in genocide as
puriishablé. Following the jurisprudence of the ICTY and ICTR, the Statute
of International Criminal Court (ICC) has incorporated the definition of
genocide® and declares that the International Criminal Court has jurisdiction
over crime of genocide®”

In Kayishema and Ruzindana cases, the ICTR found there was
some ambiguity in the definition of ‘genocide and said that if doubt existed,

for a matter of statutory interpretation, that doubt must be iﬁterpreted in

56.Article 6 of the ICC Statute.
57. Article 5 of the ICC Statute.
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favour of the accused®. However, in Prosecutor v. Akayesu, the ICTR
indulged in judicial gap-filling in an effort to satisfy itself that the Tutsis
were contemplated by Article II of the Genocide Convention. In Prosecutor
v. Kambanda, condemning Kambanda to life imprisonment for genocide,
conspiracy to commit genocide, complicity in genocide, the Tribunal

described genocide as “crime of crimes”.

B. Crimes Against Humanity —

Crimes against humanity are crimes under customary law whose core
prohibitions constitute jus cogens. Apart from the Nuremberg Charter where
they first éppeared, no treaty has defined crimes against humanity .By
making no distinction between the international or non-international
character of the conflict, the broad language of Article 3 of the Rwandan
Statute (entitled crimes against humanity ) stren‘gthens both the precedent set
by commentary to the-ICTY Statute and enhances the possibility of arguing
in the future that the prohibitions of crimes against humanity (in addition to
genocide) applies'ev'en in peécetimesg. In this regard, it is noteworthy that

Article 7 of the Statute of ICC enumerates more acts under the heading of
| crimes against humanity in comparison with the Statutes of ICTY and ICTR.

These include sexually assaulting, sexual slavéry, enforced prostitution,

58. Prosecutor v. Kayishema and Ruzindana, Case No. ICTR-95-1-T-21

http://www.ictr.org/ENGLISH/cases/kayishema ruzindana/judgement/1.htm...,visited
on 1-10-2001.

59. Theodor Meron, “International Criminalization of Internal Atrocities”, American

Journal of International Law, vol. 89 (1995), pp.554-577, at p.557.
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forced pregnancy, enforced sterilization and apartheid. Like the ICTR
Statute, the Statute -of ICC has removed any nexus to armed conflict
requirements. Furthermore, it has broadened of the protected group from
political, ethnic, racial and religious group to all civilian populations.

Article 3 of the Rwandan Statute defines crimes against humanity as
murder, extermination, enslavement, deportation, imprisonment, torture,
rape, persecutions on political, racial and religious grounds and other
inhuman acts when committed as part of a widespread or systematic attack
against any civilian population on national, political, ethnic, racial or
religious grounds. The ICTY Statute prescribes that a nexus with armed
conflict is required for invocation of ICTY’s jurisdiction over crimes against
humanity, but ICTR Statute does not prescribe any such requirement. The
ICTR Statute, unlike the ICTY Statute prescribes that a discriminatory
mofive is required. |

It is noteworthy that widespread or systematic attack against any
civilian population is a requisite for crimes against humanity. The term
‘systematic’ requires a very high degree of organization or orchestration and
has been interpreted by the ICTR as meaning, “thoroughly organized and
following a regular pattei-n on the basis of common policy involving

substantial public or private resources”®

. In Prosecutor v. Kambanda,the
ICTR convicted Kambanda of crimes against humanity apart from genocide.

- Pleading guilty to genocide, Kambanda admitted a widespread and

60.Prosecutor v. Akayesu, Case No. ICTR-96-4

htpp://www.ictr.org/ENGLISH/cases/Akayesu/judgement/akay 001.htm...,visited on
6-6-2001.
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systematic attack against the civilian population of Tutsi, the purpose of

) . 61
which was to exterminate them”".

C. Violation of Article 3 Common to Geneva Conventions and of

Additional Protocol I1-

Article 4 of the Rwandan Statute iv's‘its greatest innovation which
. states that ICTR shall have power to prosecute persons committing serious
violations of Article 3 common to the Geneva Conventions and of
Additional Protocol II. These violations shall ‘include violence to life, health
and physical or mental well-being of persons, collective punishments, taking
of hostages, acts of terrorism, pillage etc. However, this list is only
illustrative and not exhaustive. The trend towards regarding common Article
3 and Additional Protocol II as baseé for individual criminal responsibility
was accentuated in reports concerning atrocities in Rwanda®. Having
determined that conﬂict in Rwanda constitutes a non-international armed
conflict, the Independent Commission of Experts on Rwanda asserted that
common Article 3 and Additional Protocol II and the principle of individual
criminal responsibility in international law afe applicable to the Rwandan
conflict. Hence, by extending the concept of crimes under international law

to abuses committed in non-international armed conflict, the Rwandan

61. Prosecutor v. Kambanda, Case No.JICTR-97-23,

hitp://www.ictr.org/ENGLISH/cases/kambanda/judgement/kambanda.htm. . ., visited
on 6-6-2001.

62.Rene Degni-Sequi, Report on the Situation of Human Rights in Rwanda, UN Doc .E /
CN.4/1995/7, para. 54.
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Statute has remedied one of the most important weaknesses of the
international law.

In ‘his commentary on the ICTY‘Statute, the UN Secretary-General
stated that the principle of nullum crimen since lege™ requires that the
tribunal “dpply rules of international humanitarian law which are beyond
any doubt part of cuétomary law. Rwanda is a party to both the Geneva
Conventions as well as Additional Protocols and the customary law
character of common Article 3 of the Geneva Conventions, which has been
explicitly recognized by the International Court of Justice in Nicaragua
case®®. Now the question is whether these treaty provisions, which prohibit
certain enumerated acts, establish the individual criminal responsibility of
the perpéfrators, that is, whether the proscriptions applicable to non-
international armed conflicts are criminal in character. In his report, the UN
Secretary-General recognizes that the Security Council has elected te take a
more expansive approach to the choice of the applicable law than the one
underlying the Statue of the ICTY. The Security Council has included within
the jurisdiction of the ICTR international instruments regardless of whether
they are considered - pa.rt of customary inteinational law or whether they
have customarily entailed the individual criminal responsibility of the
perpetrator of the crime. Article 4 of the .Statute, accordingly includes

violation of the Additional Protocol I1, Which as a whole, has not yet been

63.Principle of nullum crimen sine lege means no crime without law and it prohibits ex

pos! facto prosecution.

64. Nicaragua case, 1.C.J.Reports 14 (1986),pp.113-114.
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universally recognized as a part of customary international law and for the
first time criminalizes common Article 3% .

Inclusion of common Article 3 of the Geneva Conventions and the
Additional Protocol H would have enormoﬁs normative importance on the
international law on account of the fact that common Article 3 and
Additional Protocol II cover areas also.addressed by human right law, in
some cases even by peremptory norms. The Statute thus enhances the
prospects for treating egregious violations of human rights law as offences

. N 66
under international law™".

Relationship with National Courts

Like the ICTY Statute, under Article 8 of the ICTR Statute, the ICTR
and national courts héve concurrent jurisdicktion to prosecute persons for the
violations of the international humanitarian law falling within the
jurisdiction of the Tribunal. Such concurrence is, however, subject to the
primacy of ICTR. Under certain conditions, é Trial Chamber at any stage of
the proceeding may request a national court to defer to its competence. The
grounds for intervention in national proceedings.include --
1) the seriousness of the offence,
ii)  the status of the accused at the time of the alleged offence,
i) the general importance of the legal questions involved in the case.

Moreover, a Trial Chamber may request a national court to

discontinue ongoing proceedings in case, if the crime in question is subject
65.UN Doc. S/1995/134,para.12(1995).
66.Meron, n. 59,p.568.
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to investigation by the Prosecutor or is subject to indictment before the
Tribunal.

Institution of Proceedings

As per Article 17 of the ICTR Statute, the investigation of crimes is
initiated and carried out by the Prosecutor ex oﬁicio or on the basis of
information from any | source, in particular government, UN organs,
intergdvernmental and non-governmental organizations. The Prosecutor has
broad powers to investigate matters, such as the power to question suspects,
victims and witnesses, to collect évidence and to conduct onsite
investigations.

Upon a determination that a prima facie case exists, the Prosecutor
prepares the indictment and forwards it to the ‘confirming’ judge for
confirmation. The indictment must contain a concise statement of facts and
the crimes with which the accused is charged. If the judge is satisfied that a
prima facie case has been éstablished, e.g.” sufficient evidence has been
supplied by the Prosecutor to provide reasonable grounds for believing that a
suspect has committed a crime, the judge confirms the indictment. However,
the Prosecutor may amend the indictment -

1) at any time before its confirmation,
ii)  thereafter with leave of judge who has confirmed the indictment.

The indictment may be withdrawn under similar circumstances®’.

67.n.50, Rule 50 and 51.
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Written Pleadings .

The charges faised by the Prosecutor must be presented to the
Tribunal and to the accused in written form®®. The indictment sets forth the
name'and-particulafs of the suspect and must contain a concise statement of

facts of the case and of the crime with which the suspect is charged®.

Warrant of Arrest
A warrant of arrest or any other orders, summons, subpoenas,
warrants and transfer orders as may be necessary for the purposes of the
investigation or for the conduct of the trial are issued by a judge or Trial
Chamber at the requiest of either the Prosecutor or the defence or proprio
motu’’. A state to which the warrant is transmitted must promptly comply
therewith. Once detained by the state- concerned, the accused must be
transferred to the seat of Tribunal”".
Once detained, an accused may be released by the
Trial Chamber only in exceptional circumstanées if the Trial Chamber is
satisfied that the accused will appear for trial and if released, will not pose a
danger to any victim, witness or any other person, the accused might be
released. To that end, the Trial Chamber may impose conditions on release,

including the execution of a bail bond”.

68. Ibid.,Rule-47 .

69. Ibid.,Rule 47( ¢ ).

70. Ibid.,Rule 54.

71. Ibid.,Rule 55(C) and 57.
72. Ibid., Rule 65(B) and (C).



Appeals

A Trial Chamber’s decision on guilt or acquittal or on the terms of
sentence can be appealed by the Prosecutor or the accused person on the
grounds that |
a) an error of iaw invalidates'the decision, - °
b) an error of fact has occasioned a miscarriage of justice™.

. The Appeals Chamber reaches its decision by majority. It may reverse

or revise the judgement of the Trial Chamber”. In appropriate circumstances

the Appeals Chamber may order that the accused be re-tried before a Trial

Chamber”.

Enforcement of Sentences

Any sentence of -imprisonment is served in Rwanda or any state
designated by the ICTR from a list of states which have indicated to the
Security Council their willingness to accept convicted persons. The transfer

of a convict to the place of imprisonment must take place as soon as

possible.

Amicus curiae
Like the ICTY, the Trial and Appeals Chambers may, if it is

considered desirable for the proper determination of the case, invite or grant

73. Article 24 (1) of the ICTR Statite.
74. Article 24 (2) of the ICTR Statute.
75.1n.50,Rule 118 (¢) .
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leave to a state, organization or person to appear before it and make
submissions on any issue specified by the Chambe1'76. Under this provision,
Amicus Curiae briefs were submitted in the Bagosora, Akayesu and

Ntuy-ahaga cases.

Rules of Fair Trial

Following the precedent of the ICTY, the Statute of ICTR and its
Rules of Procedure and Evidence incorporates principles of fair trial.
Articlel9 of the ICTR Statutev states that the‘Trial Chambers shall ensure that
~a trial is fair and expeditious and that proceedings are conducted in
accordance with rules of procedure and evidence, with full respect for the
rights of the accused and due regard for the protection of victims and
witnesses. Art 20 (1) states that all persons shal(l be equal before the ICTR.
Article 20 (2) states that in the determination of charges against him or her,
the accused shall be entitled to a fair and public hearing.

However, the Trial Chamber may exclude the press and public for
reasons of public order or morality, safety, security or non-disclosure of the
identity of a victim or a witness or protectioh of the interest of justice’ .

Article 20 (3) further provides that the accused shall be presumed
innocent until provén guilty. Article20 (4) (a) states that the accused will be
informed promptly and in detail in a language, which he understands of the

nature and cause of the charge against him or her. Article 20 (4) (d) states

76. Ibid., Rule-74.
77. Ibid., Rule 79 (A) and (B).
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that the accused will be tried in his presenc_e and will defend himself in
person or through legal assistance of his own choice. Article 20(4) (g) states
that the accused will nof be compelled to testify against himself to confess
guilt. Article 21 of the ICTR Statute further states that the ICTR shall
provide in its Rules of Procedure and Evidence for the protection of victims
and witnesses. Such protection measur'es shall include, but shall not be

limited to, the conduct of proceedings in camera and the protection of the

victim’s identity.
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CHAPTER III

JURISPRUDENCE OF THE INTERNATIONAL CRIMINAL
TRIBUNALS FOR THE FORMER YUGOSLAVIA AND
- " RWANDA

The preceding chapter has focussed on the humanitarian disaster witnessed
by the former Yugoslavia and Rwanda, which led to the establishment of the
International Criminal Tribunal for the former Yugoslavia (ICTY) and
International Criminal Tribunal for Rwanda (ICTR). It has addressed the
issue of expediency of establishment of ad hoc international criminal
tribunals by the UN Security Council. Apart from this, it has described
statutory provisions, Rules -of Evidence and Procedure as well as
institutional mechanism of the ICTY aﬁd ICTR. The present chapter portrays
the jurisprudence being developed by the ICTY ahd ICTR through their

judicial pronouncements on procedural and substantive issues.

Jurisprudence of the International Criminal Tribunal for Former

Yugoslavia

Since its establishment, the ICTY is coming of age as a credible
forum for the international prosecution of war crimes within its jurisdiction.
It is developing an unprecedented international criminal jurisprudence. Prior

to its establishment, the judicial precedents of the prosecution of the
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perpetrators' of interriational humanitarian law were Nuremberg and Tokyo
trials and some other national prosecutions. The jurisprudence of the ICTY
has added new " dimensions to the growing corpus of international
humanitarian Law. It has broadened the scope and further clarified the
crimes against humanity, genocide, violations of laws or customs of war and
grave breaches of the Geneva Conventions,1949. It has applied the non-
derogable international humanitarian norms to internal conflict. It has further
interpreted the treaty or customary sources of international humanitarian
law. Similarly, the ICTY has defined the scope and nature of attribution of
crimes to sﬁperiors pursuant to theories of command responsibility, the
permissibility of defences to such crimes such as those based on reprisal or
duress, the manner in which suspecfs may be apprehended, imprisoned, tried
and punish'ed, the rights of suspects to counsel, cross-examination of
witnesses and exculpatory evidence and the treatment of victims and
witnesses.

In arriving at their decisions, the Trials and Appeals Chambers of the
ICTY has interpreted and further clarified the conventional and customary
rules of the international law.. Furthermore, the Tribunal has examined the
criminal laws of various countries in order to determine whether a general
principle of law exists. It has interpreted various human rights instruments
e.g. the International Covenant on Civil and Political Rights, 1966 and the
European Convention on Human Rights. In this way, the future
interpretations of these instruments will take note of the ICTY’s

jurisprudence. The existence of the ICTY has been even marked by the
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International Court of Justice into its pleadings and decision in its Advisory
Opinion on Legality of the Threat or Use of Nuclear Weapons case'.

The commencement of trials and various proceedings before the
ICTY have triggered a substantial and growing corpus of substantive and
procedural judicial decisions, which will have tremendous significance for
ICTY’s future proceedings, proceedings before the ICTR and the permanent
International Criminal Court (ICC). Hence in order to understand the
jurisprudence emerging out of the ICTY’s proceedings, it would be
expedient to analyze lthe various procedural.and substantive decisions of the
ICTY.

ICTY’s Decision on the Security Council’s Competence to Establish Ad
hoc International Criminal Tribunal

The report of the UN Secretary-General4pursuant to paragraph 2 of
Security Council Resolution 808 (1993) has justified the legal basis of the
establishment of an international tribunal for Yugoslavia by the UN Security
Council®.Subsequent to- inception of the ICTY, the first indictee Dusko
Tadic challenged thé very legality of the Tribunal on the ground that the
Security Council had exceeded its authority under Chapter VII of the UN
charter when it established such a judicial institution and thereby claimed
that the ICTY has not been established by law. The Trial Chamber found

that it lacked authority to review its establishment by the Security Council

1. Advisory Opinion, in International Legal Materials, vol.35, No.4(1996), para 81,
p.828.

2. UN Secretary-General’s Report, UN Doc. $/25704 (1993), paras 18-30, pp.6-8.
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and the matter was political and non-justiciable.in nature. However, the
Appeals Chamber found that the ability of a judicial or arbitral tribunal to
determine its own co‘mp.etenc"e is a major part of its ‘incidental or inherent
jurisdiction’. The Appeals Chamber determined that there had been a threat
to peace in the former Yugoslavia justifying the Secufity Council’s
invocation of Chapter VII of the Chartér and further held that Chapter VII
served as an appropriate legal basis for establishing an international criminal
tribunal. It held that the Tribunal has been established in accordance with the
appropriate procedures under the UN Charter and thereby it was established
by law’.

Attribution of Crime to the Individual

An important stép in the lengthy process of developing rules on
individual criminal responsibility under international law was taken with the
setting up of the two ad hoc tribunals fof the ¢rimes committed, respectively
in the former Yugoslavia and in Rwanda®. These tribunals represent major
progress towards the institution of a kind of permanent jurisdiction. Article 7
of the ICTY Statute gives a wide scope to “individual criminal
responsibility”, covering all persons who “planned, instigated, ordered,

committed or otherwise aided and abetted” in the planning, preparation or

3. Prosecutor v. Tadic, Case No.IT-94-1-T.in International Legal Materials,
vol. 35, No.1(1996), paras. 41-48, pp.46-48.
4. Edoardo Greppi, “The Evolution of Individual Criminal Responsibility Under

International Law”,International Review of Red Cross, vol.81 (September1999),

pp.531-532, at p.545.
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execution of a crime within the jurisdiction of the Tribunal. Article 2 of the
Statute enumerates grave breaches of the Geneva Conventions, Article 3
enumerates violations of laws or customs of war, Article 4 enumerates acts
of genocide and Article 5 enumerates crimes against humanity as crimes
coming under the jurisdiction of the ICTY.

As far as degree and ¢Xtent' of participation by the individual in the
crime is concerned, the Trial Chamber in the Tadic case observed that where
the accused has not directly engaged in the alleged act, the person may still
be 'hél_d responsibie if the prosecution proves —a) that he consciously
participated by planning, instigating, ordering, committing or otherwise
aiding and abetting the crime, and b) that such participation directly and
substantially contributed to the commission of the crime. It further observed
that actual physical presence when the crime is committed is not necessary.
However the acts of the accused must be direct and substantial.

In the Furundzija case’, the Trial Chamber determined the nature and
scope of actus reus and mens rea necessary to sustain a charge of aiding and
abetting in international criminal law. The Chamber held that “the actus reus
consists of practicail assistance, encouragement, or moral support which has
a substantial effect on the perpetration of the crime” while the “mens rea
required the knowledge that these acts assist the commission of the offence”.

In the Celebici Camp® case, the Trial Camber found that the doctrine of

5. Prosecutor v. Furundzija, Case No. IT-95-17/1-T
http://www.un.org/icty/furundzija/trialc2/judgement/index.htm,visited on 10-6-2001.
6. Prosecutor v. Delalic, Mucic and others, Case No.IT-96-21,

http://WW\-v.un.org/icty/celebici"/triach/judgcment/index.htm,visited on 15-6-2001 .
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command 1‘éspoﬁsibil'ity Jencoinpasses not only military commanders but also
civilians holding positions of authority and can have a de facto as well as de
Jure character. In that case, the ‘Chamber convicted Zdravko Mucic on
several counts of murder and torture on é theory of command responsibility

emanating from his position as the commander of the Celebici camp.

Prosecution for the Grave Breaches of the Geneva Conventions

Grave breaches of the Geneva Conventions have a strong normative
basis under international law since it has an international enforcement
mechanism. Article 2 of the ICTY Statute empowers it to prosecute persons
responsible for the grave breaches of the Geneva Conventions, 1949 which
consist of ’willful killing, torture, inhuman treatment and other specified acts
against pérsohs protected under the. Conventions. Requirements for
conviction of a person responsible for grave breaches of the Geneva
Conventions were discussed by the ICTY in the Tadic case. The ICTY’s
decision in the case of Dusko Tadic marks for the first time since the 1940s
that an individual has been tried and convicted by an international tribunal
for war crimes and other serious violations of the international humanitarian
law. The j ildges agreed unanimously on the factual issues concerning
Tadic’s criminal conduct, both in finding the evidence insufficient to support
the murder charges and in ﬂndihg him responsible for torture, ethnic
cleansing énd other forms of persecutibn. They agreed that his acts fell
within the legal definition of both crimes against humanity and violations of

laws and customs of war . The judges, disagreed, however, on the issue of
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whether these same acts could also be _legaliy characterized as “grave
breaches of the Geneva Conventions of 1949”,

The two—judge majori.ty acquitted Tadic on all charges of grave
beaches. Under the terms of the Geneva Convention (IV) Relative to the
Protection of Civiliaﬁ Persons in Time of War, grave breaches can only
occur against civilian victims when two essential jurisdictional conditions
have been met. First, the acts alleged to be grave breaches must have
occurred in the context of an international armed conflict. Second to qualify
as ‘protected persons’ under that Convention, the victim must suffer at the
hands of a party to the conflict with whom they do not share the same
nationality . The meijority concluded that Tadic’s crime did not constitute
grave breaches because his victims Bosnian Muslims and Bosnian Croats in
the hands of Bosnian Serbs, were not protected persons for the purposes of |
the Geneva Convention’. They also found that his acts had not been
committed in the context of international armed conflict because the Federal
Republic of Yugoﬂavia (FRY) had formally withdrawn from Bosnia and
Herzegovina several weeks before Tadic began to commit those acts.
However, the third trial judge dissented on the issue, concluding that the
grave breaches provisions were applicable. In hér view, the Trial Chamber’s
unanimous conclusion that the FRY continued to support the Bosnian Serb
army was sufficient to establish both that the armed conflict was

international and that the victims of the accused were protected persons®.

7. Prosecutor v. Tadic, Case No:IT-94-1-T, in International Legal Materials, vol.36,
No.4(1997), paras.577-608, pp.924-933. '
8. Ibid., paras.1,32 and 34, pp.971-979.
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Thé Trial Chamber’s above decision has been criticized on the ground
that it erred first in ruling that the armed conflict within Bosnia and
Herzegovina was immediately transformed from an international armed
conflict to an internal one on May 19, 1992, when the Yugoslav National
Army formally announced that it had withdrawn. It further erred in ruling
that the Bosnian Serb political and military entities created by FRY (Serbia
and Montenegro) when it ‘withdrew’ from Bosnia and Herzegovina, shared
a common nationality with the Bosnian Muslims and Bosnian Croat victims
whom they persecuted in pursuit of an ethnicélly pure Serb state’. Hence, it
may be séid that by rendering the Geneva Conventions inapplicable to the
Bosnian crisis on the basis of strict and formalistic application of the criteria
for nationality, the decision of the ICTY in the Tadic case has severely
undermined the efficacy of international law.

However, in the Celebici Camp case, the Trial Chamber found that
there was an international armed conflict in Bosnia throughout 1992. The
Chamber de'terlnined'that the FRY had attempted to create an appearance of
withdrawing in May 1992 but that in fact its involvement in the hostilities
had continued. Thus, the persons detained in the camp were protected by the
fourth Geneva Convention'®, Thus, in fhe Celebici camp case, the ICTY
adopted a more functional and pragmatic approach in defining the nature of

the Bosnian conflict and nationality for the purposes of international

humanitarian law.

9.Bartram S.Brown,“Nationality and Internationality in International Humanitarian Law”,

Stanford Journal of International law, vol. 34(Summer 1998),pp.347-405, at p.351.
S

10.Celebici Camp case,n.6.
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Prosecution for Violations of the Laws and Customs of War

Article 3 of the ICTY Statute provides the Tribunal with jurisdiction
over “persons violaﬁng the laws or customs of war”. Under the ICTY’s
jurisprudence, Article 3 is viewed even more broadly as a catchall clause- a
residual basis of jurisdiction that may be invoked when more specialized
bases (over grave breaches, genocide and crimes against humanity) do not
apply''.

It is easy for the prosecution to prove ‘the violations of laws and
customs of war in comparison with other offences within the jurisdiction of
the ICTY since there is no need to prove the existence of any special
requirement. There is no need to prove widespread or systematic action
against a group, no néed to prove specific intent to eliminate a group and no
need to establish facts concerning the international nature of the conflict or
the nationality of ‘any victim or party. In the Tadic case, the Appeals
Chamber held that in order to establish an Article 3 violation, the following
conditions must be satisfied -

a) the violation must constitute an infringemeﬁt of a rule of international
humanitarian law,

b) the rule must be customary in nature or if it belongs to treaty law, the
treaty must be binding on the parties at the time of the alleged offence
and not be in cenflict with peremptory norms of international law,

c) the violation must be serious,

11.Sean D. Murphy, “Progress & Jurisprudence of the ICTY”, American Journal
International Law. vol. 93 (1999), pp.57-97,at p. 68 .
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d) the violation of the rule must entail, under customary or conventional
law, the individual criminal responsibility of the person breaching the
rule'?,

Moreover, the Appeals Chamber paved the way for the disappearance
of the distinction between international and non-international armed
conflicts by observing that many riiles‘ of the international humanitarian law
have evolved so that they now govern non-international or internal conflict
and can lead to individual criminal responsibility. The Chamber concluded
that the rules in Article 3 common to the 1949 Geneva Conventions, which
address the protection of victims of internal armed conflict, have passed into
customary international law and can lead to the individual criminal
responsibility under Article 3 of the ICTY Statute'. The Chamber’s
decision, however, is not limited to violations of common Article 3 but it
opens the door for the Prosecutor to argue that a variety of rules of
international humanitarian law including protection of civilian objects, in
particular cultural property and protection of all those who do not take active
part in hostilities .now apply and can givé rise to individual criminal
responsibility in non-international conflicts. In this way, after giving the
grave breaches of the Geneva Conventions under Article 2 of the Statute a
narrow interpretation, the ICTY has attempted to fill the resulting normative
gap through a broad and widest possible interpretation of Article 3 on the

laws and customs of wars. This finding constitutes one of the most important

12. Prosecutoi- v. Tadic, 11.3,15a1'a. 94, p. 62.

13. Ibid.,paras.128-137,pp.70-71.
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results of the post—-cdld war developments. It shows that non- international
armed conflicts are regulated to a much greater extent by legal rules than had

o o
generally been assumed .

Prosecution for Genocide

Of more than séventy public indictmenté issued by the ICTY, only
few suspects have been accused of genocide. The indictments focus on the
Serb-run concentration camps—Omaraska, Luku, Keraterm- where Muslims
and Serbs were incarcerated during the war. The Prosecutor has also
qualified the mass executions of Muslims in the Srebrenica enclave in July
1995 as genocide”. In the Dusko Tadic case the Prosecutor confined his
indictment to war crimes and crimes against humanity, dropping the charge
of genocide. In another early case, that of Nikolic, the judges themselves
invited the Prosecutor to add an indictment of genocide after hearing
evidence of ethnic cleansing during a Rule 61 pfoceeding , a suggestion that
was not taken up bj/ the Prosecutor'®. The office of the Prosecutor has been
extremely cautious in laying charges of genocide. The Prosecutor addressed
the acts of ethnic cleansing carried out by the Milosevic regime in Kosovo in

early 1999 under the rubrics of ‘deportation’ and ‘persecutions’ both of

14. Dietrich Schindler, “Significance of the Geneva Conventions for the Contemporary

World”, International Review of Red Cross, vol. 81 (December 1999), pp. 715-728, at
p.727.

15. ‘William A. Schabas, “Prosecution for Genocide” in Genocide in International law,
(Cambridge, 2000) pp. 378-379.
16. Ibid., “Prosecution of Genocide”, p.379.
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which belong to the general category of crimes against humanity'’.
However, on December 11,2001, the ICTY indicted Mr. Milosevic of charge
of genocide committed in the Bosnian war. The indictment alleges that he
presided over the deliberate -destrﬁction or expuision of the Muslims and
Croats in the 1992-95 Bosnian War.

In the cases concerning Radovan Karadzic and Ratko Mladic, both of
whom were accused of genocide, the Prosecutor initiated a hearing to
conﬁrnﬂ the indictment pursuant to Rule 61 of the Tribunal’s Rules of
Procedure and Evidence after failure of the NATO forces to arrest the two.
The Prosecutor’s case tended to confirm that the Serb forces, led by
Karadzic and Mladic, engaged in driving out Muslim and Croat population
from previously mixed areas in order to create an ethnically cleansed Serb
region. The Tribunal took thé view that individual criminal responsibility
for genocide had been established'®.

- As far as requirement of element of mens rea is concerned, the Trial
Chamnber in the Karadzic and Mlaldic case concluded that genocidal intent
can be deduced from the combined effect of speeches or projects laying the
ground work for and justifying the acts, from the massive scale of their
destructive effect and from their specific nature, which aims at undermining
what is considered to be the foundation of the group.

On 2 August 2001, the ICTY has ruled that Bosnian Serbs committed

genocide at the United Nations-protected enclave in Serbrenica in 1995. The

17. Prosecutor v. Milosevic, Case No. [T-99-37-]

http://www un.org/icty/indictment/english/mil-2ai011029 e.htm, visited on 1-12-2001

18. n.15, “Prosecution of Genocide”,pp.380-382
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ruling came in the verdict on General Radislav Krstic, a commander of the
Bosnian Serbs corps in Srebrenica'®. The fdllowing day, 3 August 2001,
Gen. Krstic was sentenced to 46 years in prison and thus became the first
accused in the Bosnian conflict to be convicted of the charge of genocide.
The significance of the ruling lies in the fact that this was the first time when
the ICTY had ruled that genocide was committed in the Bosnian war. It held
that in klllmg the Bosnian Muslims, the Bosnian Serbs must have known
that the combined action of klllmg and expulsmn would lead to the

destruction of the Muslim population and therefore constituted genocide.

Prosecution for the Crimes Against Humanity

Article 5 of the ICTY Statute empowers the ICTY to prosecute the
persons responsible for the crimes against humanity (e.g.murder,
deportation, torture, rape and persecution on political, racial or religious
- grounds) committed as a part of the widespread or systematic attack directed
against any civilian population when committed in armed conflict.

In establishing a violafion undér Artic:le 5, the Appeals Chamber has
observed in the Tadic case that an armed conflict must exit, but it makes no
difference whether the armed conflict is international or non-international in
c»haracterzo. Futher, for sustaining any char:ge based on a crime against

humanity, the Prosecutor must show discriminatory intent on the part of the

19. http://www.un.org/icty/krstic/TrialC1/judgement/index.htm, visited on 1-10-2001
20. Prosecutor v. Tadic,n.3,para.141,p.72
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indictee, such as evidence that the attack on a civilian population was
conducted against a certain politi'c’:al-or racial group only because of its
affiliation.

Furthermore, in the Erdemovic case®, the Trial Chamber observed-
“crimes against humanity are serious acts of violence which harm human
being by striking what is most essential to them- their life, liberty, physical
welfare, health and dignity. They are inhuman acts that by their extent and
gravity go beyond the limits tolerable to international community, which
must perforce demand their punishment .But crimes against humanity also
transcend the individual because when the individual is assaulted humanity
comes under attack and is negéted.'lt is therefore the concept of humanity as
victim which essentially characterizes crimes against humanity”. Thus the
Tribunal has made no distinction between war and peace, international or
internal armed conflicts for the purposes of proving the existence of crimes
against humanity. What is identified as the core principle is the concept of
humanity itself. The individual, the victim, becomes part of a much broader
concept of mankind. Hence, by adopting a humanist approach, the ICTY has

added a new dimension to the crimes against humanity.

Prosecution for Gendef-bas_ed Crimes
Since the establishment of the ICTY, at least half of the public

indictments in the ICTY have brought charges, either separately or in

21. Prosecutor v. Erdemovic, Case No. IT-96-22-T

http://www.un.org/icty/erdemovic/trialc/judgement/erd-tsi 980305e.htm, visited on
10-6-2001.
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connection with other charges, alleging some form of gender-based violence.
Three of these indictments resulted in judgements (Tadic, Furundzija and
Celebici) which directly involved many crimes that were commitied
exclusively against women and girls—
Prosecution of Tadic - In the amended indictment®, it was alleged that
Dusko Tadi‘c, a Serb who pérticipated in the killing'and maltreatment of
Bosnian Muslims and Croats within and outside Omarska Camp. Count 1 of
the indictment charged Tadic with é crime against humanity (persecution on
political, racial or religious z;grounds ) for taking part in campaign of terror
which included killings, torture, sexual assault and other physical and
psychological abuses as well as for his participation in the torture of more
than 12 female detainees, including several gang rapes. Counts 2-4 alleged
that Tadic had subjected ‘F’ to forcible sexual intercourse. For these acts,
Tadic was charged with a grave breach (inhuman treatment, Count 2),
violation of the laws or customs of war (crﬁel treatment, Count 3) and a
crime against humanity (rape, count 4) .In trial proceedings, the Prosecutor
was compelled to” withdraw the rape charges contained in Counts 2-4
(including crimes against humanity) of the indictment, because witness ‘F’
was probably too frightened to testify.

The trial of Tadic was the first trial held by a UN Tribunal, which
resulted in many dec.isions that could have a significant bearing on the future

of gender-based crimes under international law that are of particular

importance to women. The Trial Chamber found Tadic guilty of violations
22. Indictments against Tadic and others in International Legal Materials, vol.34,

NO.4(1995), pp.1028-1044.
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of laws or customs of war .Even though it was not proven that Tadic himself
had committed sexual violence , the Chamber held him responsible for his
peilr'tic'ipation in a general campaign of terror, manifested by murder, rape,
torture and other forms of violence. Tadic was also found guilty of
persecution including rape and other forms of sexual violence.

Prosecution of Furundzija- In this case, the allegations were based on

Funundzija’s presence or authority when sexual violence was committed
against witness A, charging that he did nothing to prevent or stop the rape
and that his acts or omission. implicitly encouraged or endorsed the sexual
violence, which amounted to aiding and abetting . For these acts of
omissioﬁs, Furundzija was charged in Counts 13 and 14 with a violation of
the léws or customs of war (torture and outrages upon personal dignity
including rape). On December 10, 1998, the Trial Chamber rendered its
judgement, finding Fﬁrundzija guilty of both charges alleging violations of
the laws or customs of war and sentenci‘ng him ten years’ imprisonment for
torture and eight years’ imprisonment for outrages upon personal dignity
including rape®.

Celebici Camp Case - In thi_s' case Delalic, Mucic, Delic and Landzo were
charged with gave breaches and violations of laws and customs of war. In
Celebici camp, detainees were subjected to physical and sexual violence and
oth'er.form's of maltreatment. According to the indictment, Delic and others
subjected Cecez to repeated incidents of forcible sexual intercourse. The

Trial Chamber in its judgement on November 16, 1998 found three of the

23. Prosecutor v. Furundzija, n.5.
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four accused guilty of several of the counts against them. In this decision,
the Trial Chamber proceelded on the principie of command responsibility for
ascertaining the responsibility for gender-based crimes and specifically
recognized i'ape as torture™®, | |

Karadzic and Mladic Rule 61 decision - In this decision, the Trial Chamber
addressed crimes of sexual violence and inferred that forced impregnation
iﬁay constitute evidence of genocidal intent. The Trial Chamber found the
evidence of widespread sexual violence credible and concluded that the
evidence suggested that sexual violence was intimately linked to the practice
of ‘ethnic cleansing’ in the Yugoslav conflict™.

Nikolic Rule 61 decision - In this case, the Trial Chamber observed that it
considers that rape and other forms of sexual assault inflicted on women in

circumstances such as those described by the witness may fall within the

[}

definition of torture submitted by the prosecut_ion2 .

Apart from above-mentioned decisions, there are various indictments
e.g. Meakoc and others, Sikirica and others, Karadzic and Mladic, Miljkovic
and others,' Jelisik and Cesik etc. which include gender-based crimes which

have yet to be decided by the Tribunal.

24, Prosccutor v. Delalic and others, n.6.

25. Kelly D. Askin™, Sexual Violence in Decisions and Indictments of The Yugoslav and
Rwandan Tribunals”, American Jourﬁal of International Law. vol.93(1999), pp97-
123,at p.115. |

26. Ibid.
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Fair Trial Issues Addressed by the ICTY

So far, the ICTY has tried to strike a balance between the international

fair trial rights of the accused and the general jurjsdictional limits applicable
to humanitarian law. For that end, during the various trials and proceedings
before it, the ICTY has addressed a host of issues pertaining to fair trial and
thereby has strengthened the international criminal justice system.
a.) The Nullum Crimen Principle- The principle of nuilum crimen sine lege
mandates that courts convict only for acts that were criminal when
committed. Observance of the principles nullum crimen sine lege (no crime
without law ) and ﬁulla ponea sine lege (no penalty without law ) requires
that the Tribunal convict individuals only for violations of the international
humanitarian law that entail individual criminal responsibly under
customary or conventional law applicable to the parties at the time when the
impugned acts were committed.

Individual criminal responsibility for grave breaches of the Geneva
Conventions (Article 2 of the ICTY Statute ) and for genocide (Article 4 of
the Statute ) are clearly and directly established by the terms of the Geneva
Conventions of 1949 and the Genocide Convention respectively .Similarly
the rule of cuStmﬁary international law establishing individual criminal
responsibility for crimes against humanity (Article 5 of the ICTY Statute) is
evidenced by the Nuremberg Charter’’ and by the 1946 resolution of the UN
General assembly affirming the principles of the Nuremberg®. The issue of

nullum crimen sine lege has been raised by the application of penal sanction

27. Article 6 of the Charter of the IMT, August 8, 1945, 82 UNTS 279.
28.G.A.Res.95, UN GAOR, UN Doc. A/64/Add. 1 (1946).
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to the breach of common Article 3 of the Geﬁeva Conventions that can
qualify as violations of the laws and customs of war under Article 3 of the
ICTY Statute.

- In his report on the establishment of the Tribunal , the UN Secretary-
General aélmowledged that the issue of international criminal liability for
the violations of the common Article 3 was a controversial one. The Tadic
defence team argued that the; unsettled status of Common Article 3 as a basis
of criminal responsibility raised questions of fundamental fairness and
compromised the nullem crimen principle . But, the Trial Chamber rejected
this argument and held that violations of Common Article 3 could

legitimately be prosecuted.””

b.) Overlapping Crimes - Another fair trial issue raised before the ICTY is
the overlapping scope and application of the different categories of crimes
under the international humanitarian lan. At present the same criminal acts
may be subject to prosecﬁtion as grave breaches of the Geneva Conventions
of 1949 | as violations of the laws and customs of war and as crimes against
humanity.

But, the Tribunal, in majority of cases has adhered to the Secretary-
General’s report, which assigned it the task of applying existing international
law. It is the state of existing international law that creates overlapping
international crimes and causes the overlapping blocks of charges found in
the International Tribunal’s indictments.

The Tadic’s indictment is a suitable example of multiple charges. As

per the indictment, Tadic beat prisoners and forced two of them to commit

29. Prosecutor V Tadic, n.7, paras.614-617, pp.934-935.
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degrading sexual acts and mutilation. It charges him with two separate
offences within the category of grave breaches, one for violations of the
laws and customs of war and second for crimes against humanity. Similarly
a host of ICTY’s indictments contain multiple charges. However, in its
ruling on a challenge to the form of the indictment in the Tadic case, the
Trial Chamber agreed with the prosecution’s submission that multiple
convictions for the same acts would not be prejudicial, by ruling that any
potential problem érising from multiple convictions caﬁ properly be dealt
with during the sentencing phase. Consequently, after Tadic’s conviction,
his various sentences were set to run concurrently, thereby avoiding the
possibility of his serving multiple sentences for the same illegal acts.

c.) Evidentiary Issue - In so far as the issue of admissibility of evidence is

concerned, the ICTY is embarking on a middle path which is a blend of
common law system and civil law_ system. The ICTY is increasingly
allowing the admission of hearsay evidence as well as of expert evidence by
expedited means during the trial proceedings.

‘The trial of Dusko Tadic before the ICTY provides a unique insight
into the procedural il}tegration of trial practice at an international level®”. In
the Tadic trial, the Prosecutor called seventy-six witnesses, of whom five
were assigned pseudonyms. On the other hand, the defence was allowed to

present eleven witnesses during October 1996 via satellite video-link from

Bunja Luka in Bosnia pursuant to guidelines set be the Trial Chamber.

30. Mark Findlay, “Synthesis in Trial Procedures” International and Comparative Law

Quarterly, vol. 50 (January 2001),pp.27-50,at p.43.
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During the proceedings, the defence contended that in civil law, as
distinct from common law, some degree of independent causal corroboration
of evidenéé' i_s'required. Further, it was érgued that this approach should be
applied in cases before the tribunal in order to meet what the defence
asserted were fair and settled standards of proof, rather than developing what
they described as “ad hoc standards to enable the tribunal to convict”. In
answering this submission, the Chamber reverted to the Rules enabling the
application of any relevant evidence having probative value, unless this
value is substantially .outWeighed by the need to ensure fair trial.
Furthermore, the Tribunal identified several problematic evidentiary issues,
e.g. access to evidence, lack of épeciﬁcity in charge, corroboration, victims
of the coﬁﬂict as witnesses, testimony4 of hostile witnesses and hearsay
evidence.

Regarding the admissibility of hearsay evidence, the Trial Chamber
observed in the Blaskic®' case — “Neither the rules issuing from the common
law tradition in respect of the admissibility of hearsay evidence nor the
general principle prevailing in the civil law systems, according to which,
barring exception, all rélevaht evidence is ‘admissible, including hearsay
evidence, because it is the judge who finally takes a decision on the weight
to ascribe it, are directly applicable before this tribunal. The ICTY is in fact,
a sui generis institution with its own rules of procedure which do not merely
constitute a transposition of national legal systems”.

Furthermore, the issue of disclosure of information including

exculpatory information has been raised before the ICTY with respect to

31. http://www.un.org/icty/judgement.htm, visited on 10-7-2001.



both disclosing information about witnesses and disclosing exculpatory
information to the defence. As far as disclosure of exculpatory information
is concerned, the Trial Chamber in Celebici Camp™ case rejected Delic’s
motion, saying that sﬁch requests must be speciﬁc and can not take the form

of a blanket request for any evidence that would negate the accused’s guilt.

Reprisal as a Defence
The ICTY has clarified the scope of admissibility of reprisal as a
defence. In the Martic Rule 61 decision, the trial chamber held that reprisals

against civilians are prohibited in all conflicts, international or internal.

Elements of Crimes |

During the proceedings, before it, and when convicting or acquitting
indictees, the ICTY has elaborated the elements of war crimes like willful
k_illing or. murder, cruel or inhuman treatment, unlawful confinement,
persecution, torture and willfully causing great suffering or serious injury to
body or health. As for example, in the Furundzija case, the Trial Chamber
defined the war crime of torture and held that prohibition of torture imposes

obligations erga omnes upon states and has acquii'ed the status of jus cogens.

The Milosevic Trial . . :
The wrial of former Yugoslav President Mr. Slobodan Milosevic by
the ICTY has triggered a debate on the selective approach of international

criminal justice system. The initial indictment against Milosevic was

32. Prosecutor v. Delalic and others, n.6
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confirmed on 29 June 1999, which was'subsequently amended on 29 June
2001. It alleges that between 1 January 1999 and 20 June 1999, the 52"
corps of the Armed Forces of the FRY, the police forces of FRY, police
forces of Serbia and paramilitary units acting at the directions, with the
encouragement, or with the support of the accused, executed a campaign of
terror and violence directed at the Kosovar Albanian civilians. It further
alleges that the operatiohs targeting the Kosovar Albanians were undertaken
with the objective of removing a substantial portion of the Kosovar Albanian
population from Kosovo in an effort to ensure continued Serbian control
ovér the 'proVince. The indictment chargezs Milosevic on the basis of
individual criminal responsibility (Article 7(1) of the statute) and superior
criminal responsibility (Article 7(3) of the Statute) with—violations of laws
and customs of war (Article 3) and crimes against humanity (Article 5
deportation, murder, persecutions on political, racial or religious grounds).
The page indictment consists of four counts of murder, deportation and
persecution on racial, po'litica'l and religious grounds of Kosovar Albanians—
mainly Muslims. Furthermore, in November 2001, the Tribunal has indicted
him for offences in Croatia and Bosnia—Heriegovina”. On December 11,
2001, Mr. Milosevic has been indicted for genocide of Muslims and Croat
people in the 1992-95 Bosnian war.

In October 2000, Milosevic lost elections and was subsequently forced
to abdicate the Presidentship of the Republic of Yugoslavia. Thereafter, he
was arrested in Yugoslavia on April 1, 2001 and was subsequently

transferred to the UN custody by the democratic government of

33. http://www.un org/icty/indictment/english/mil-1i011122e.htm,visited on 1-12-2001.
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Yugoslavia’s Republ'ic of Serbia. Right now he is being held in a Dutch
prison. When he was produced before the ICTY on July 3, 2001, he refused
to enter any plea to war cries charges. Ultimately, the Chief Judge Mr.
Richard May entered a plea of innocent vto the four charges against
Milosevic. Milosevic claimed that since the ICTY is not established by the
UN General Assembly, it did not have mandate}to try him. He claimed that
this Tribunal was illegal under international law and thereby the indictments
and other proceedings before it were illegal. He even refused to engage a
counsel to defend him on the ground that there was no need to appoint a
counsel to an illegal érgan. According to him, this trial’s aim was to produce
false justification for the NATO’s aggression against Yugoslavia as well as
for the war crimes committed in Yugoslavia.

It is evident that ongoing trial of Milosévic will be a cumbersome and
full of legal landmines. The Chief Prosecutor of the ICTY Carla del Ponte
has said that apart from witness protection, the. Tribunal is ensuring a fair
trial for Mr. Milosevic. Furthermore, the prosecution has said that it does not
have “firm and direct evidence” to link Mr. Milosevic with alleged war
crimes and killing of ethnic minorities in Kosovo. But it claims that it has
enough circumstantial evidence to ensure a life sentence for Milosevic.
Hence, it is a challenging task forv prosecution to prove a case against him

on account of lack of direct evidence.



Jurisprudence of the International Criminal Tribunal for Rwanda

The establishment of the International Criminal Tribunal for Rwanda
(ICTR) and the decisions delivered by it have substantially ensured the
observance of rule of léw on the international plane by giving impetus to
international criminalisation of internal atrocities. The Statute of the ICTR,
its Rules of Procedure and Evidence and practice have stimulated the
application of the international humanitarian law into non-international
armed conflicts. The practice and jurisprudence of the ICTR have
established a credible and precedent making institution of the international
criminal justice system. |

Since its establishment, it has secured the arrest of over forty
individuals accused of involvement in the 1994 genocide in Rwanda. It has
convicted Jean-Pal A‘ka&esu ‘of genocide, which is first-ever judgement on
genocide by an international tribunal. Similarly, it has convicted Jean
Kambanda of genocide and crimes against humanity, which is first-ever
conviction of a former interim prime‘ minister for such crimes. Omar
Sex'usl1ago, another accused was sentenced to 15 years in prison on 5
February 1999 for genocide and crimes against humanity. In various
indictments and trial proceedings, the ICTR has interpreted the international
law concerning the individual criminal liability which wili serve as
precedent for other international criminal tribunals and for courts all over the
world. ‘ | |

Thus the ICTR’s jurisprudence has strengthened the individual

crimminal liability at the international level. Simultaneously, it has contributed
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substantially in the process of national reconciliation in Rwanda. The corpus
of ICTR’s jurisprudence provides precedent and impetus for the
International Criminal Court and other judicial tribunals. It would thereby be
expedient to analyze the rulings and observations of the ICTR on various

procedural and substantive issues.

ICTR’S Decision on the Legality of Its Establishment

In Prosecutor v. Kanyabashi**, the Trial Chamber of the ICTR has
ruled that under Chapter VII of the UN Charter, the Security Council is
empowered to establish an ad hoc international criminal tribunal and thereby
the ICTR 'has been established in accordance with law. Again on April 2,
2001, the accused Ntakirutimana challenged the legality of the ICTR’s
creation on the ground that the UN Charter does not empower the Security
Council to establish any criminal court. Following the precedents of
Kanyabashi case and Tadic (ICTY), the Trial Chamber held that the ICTR
has been legally created by the Security Council and endorsed by the UN
General Assembly”. Thus like the ICTY, the ICTR upheld the legality of its
establishment by the UN Security Council.

Individual Criminal Responsibility
Article 6 (1) of the ICTR Statute attributes individual criminal
responsibility for a person who planned, instigated, ordered, committed or

otherwise aided and abetted in the planning, preparation or execution of

34.http://www.ictr.org, visited on 1-6-2001
35. Ibid., visited on 5-7-2001
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genocide (Article 2), crimes against humanity (Article 3) and violations of
common Article 3 of the Geneva Conventions (Article 4).

Thus in addition to responsibilify és prfncipal perpetrator, the accused
can be held responsible for the criminal acts of others whether he plans with
them, instigates them, orders them or aids and abets them to commit those
acts. Article 6(1) covers various stages of the commission of a crime,
ranging from its initial planning to its execution, through its organization,
However, the principle of individual criminal responsibility as provided for
in Article 6(1) implies that the planning or preparation of the crime actually
leads to its commission. Indeed, the principle of individual criminal
responsibility fd1‘ an attempt to commit a crime obtained only in a case of
genocide. C.onversely, this would mean that with respect to any other form
of criminal participation and in particular those referred to in Article 6(1),
the perpetrator would incur criminal responsibility only if the offence were
completed’®.

As far as Article 6(3) of the Statute which deals with superior or
command responsibility is concerned, the Trial Chamber observed that in
the case of civilians, the application of the principle of individual criminal
responsibility. It held that it is appropriate to assess on a case by case basis
the power of authority actually devolved when the accused in order to
determine whether or not he had powér to take all necessary and reasonable

- measures to prevent the commission of the alleged crimes or to punish the

36. Prosecutor v. Akayesu, Case No. ICTR- 96-4,
http://www.ictr.org/ENGLISH/cases/Akayesu/judgement/akayQ01.htm. .. .visited on
6-6-2001
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perpetrators thereof’’,

Furthermore, the Trial Chamber in the Prosecutor v. Akayesu said —
“Even if Article 6 of the Statute provides for individual criminal
responsibility as pertains to Articles 2, 3 and 4 of the Statute, it must also be
shown that an individual coﬂqmitting ;Sel‘i'OLlS: violations of these customary
norms incurs, as a matter of custom, individual criminal responsibility
thereby. Otherwise, it might be argued that these instruments only state
norms applicabie to states and parties to a conflict and they do not create
crimes for which individuals may be tried””*®. Thus ICTR’s jurisprudence
has further clarified the concept of individual criminal responsibility under
international law as well as extended this concept to non-international armed
confiicts. Its stand regarding the defence of superior orders for escaping the
ndividual criminal responsibility- is in accordance with the Nuremberg

Charter.

Prosecution for the Crime of Genocide

Sincé the establishment of the ICTR mény prominent suspects of the
genocide have been apprehended in various parts of Africa and transferred to
the seat of the Tribunal in Arusha. In contrast with the prosecutorial policy
before the Yugoslav Tribunal, genocide was charged systematically in the

Rwandan indictments. To date, the ICTR has convicted nine persons of

genocide.

37. Tbid.
38. Ibid.
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‘The judgement in the trial of J ean-Paul Akayesu, former bourgmestre
(Mayor) of Taba commune has practically enforced the Genocide
Convection, 1948 by holding someone responsible for the crime of genocide
for the first time ever. Furthermore, it defined rape in international law and
held that rape is genocide to the extent that it is committed with intent to
destroy a national, ethnic, racial or religious group. The trial of Akayesu
began in early January 1997, and the judgement was delivered on September
2, 1998. He'was found guilty»bf nine counts of genocide and crimes against
humanity but not guilty of six counts of violations of the Geneva
Conventions on the Treatment of War Victims. A school teacher by
profession, Akayesu was appointed bourgmestre by President Habyarimana
in April 1993, serving untii June 1994, Akayesu attended a meeting on 18
April 1994 where Prime Minister Kambanda enlisted the participation of
Rwanda’s bourgmestres in genocide of Tutsis. Akayesu argued that
henceforth, challenging genocide openly was impossible, although he
pursued clandestine efforts to resist violence. The Tribunal, rejected
Akayesu’s defence, conCluding that from 18 April, 1994 he engaged actively
and enthusiastically in the massacres, ordering and in some cases directly
perpetrating, killings, beatings and rapes. The Trial Chamber concluded that
Akayesu participated in a public meeting on 19 April 1994 and urged the
gathering to eliminate the accomplices of Rwandan Patriotic Front (RPF),
associated with the Tutsi minority”.
| Two days after the Akayesu verdict, the same Trial Chamber

sentenced Kambanda to life imprisonment for genocide, conspiracy to
39. Tbid.
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commit genocide, direct and public incitement to commit genocide,
complicity in genocide as well as crimes against humanity. Kambanda was
acting Primé Minister of Rwanda between 8‘.April 1994 and 18 July 1994,
the period when atrocities were taking place. Pleading guilty to genocide,
Kambanda admitted causing a \Nidéspread and systematic attack against the
civilian population of Tutsis, the purpose of which was to exterminate them,
Kambanda pleaded guilty to six counts of genocide and crimes against
humanity at his initial appearance before the Tribunal on May1, 1998.

Condemning Kambanda to life imprisonment, the Tribunal described
genocide as the ‘crime of crimes’. The defence urged the Tribunal to
interpret the guilty plea of Kambanda as a sign of his remorse, repentance
and accepta‘nce of re‘sponsibi‘lity for his actions. But the Tribunal held the
aggravating circumstances surrounding the crimes committed especially
since Kambanda occupied a high ministerial post at the time he committed
the said crimes™. | |

Another accused, Omar Serushago, pleaded guilty on 14 December
1998 to genocide and three counts of crimes against humanity. The
prosecution was authorized to withdraw a fifth count interahamwe of crimes
against humanity (rape). Serushago was a local leader of the 1 racist militia
affiliated with the ruling party. Serushago admitted personally killing four
individuals and the ré:sponsibﬂity for énotherjthirty nine murders committed

by militiamen under his authority. Serushago was sentenced to a term of

40. Prosecutor v. Kambanda, Case No.ICTR-97-23-S,

http://www.ictr.org/ENGLISH/cases/Kambanda/judgement/kambanda.htm. .., visited
on 15-6-2001.
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fifteen years. The Tribunal observed that ‘exceptional circumstances of
mitigation entitled him some clemency’*'.

Two more accused, Kayishema and Ruzindana were convicted on 21
may 1999. Both were tried together for charges relating to genocide in
Kibuye prefecture, of which Kayfshema was prefect until July 1994
Another acecused, Rutangada was one of the leaders of the racist militia
interahamwe. Among the specific crimes for which he was found guilty was
directing and participating in an attack on thousands of unarmed Tutsi
men43 . Akayesu, Kayishema, Ruzindana and Rutangada have appealed their
convictions and all five have also appealed their sentences. Furthermore, in
the Prosecutor v. Ruggiu, the Trial Chamber held that the accused Ruggiu
was guilty of direct and public incitement to commit genocide and crimes
“against humanity **.

The ICTR has also interpreted the concept of groups protected under

the Genocide Convention. It is of the opinion that if the offender views the

41. Prosecutor v. Serusago, Case No.ICTR-98-39-S,
http://www.ictr.org/ENGLISH/cases/Serushago/judgement/Os1.htm,visited on 25-6-
2001 . _ .

42. Prosecutor v. Kayishema and Ruzindana, Case No.ICTR-95-I-T,
http://Www.ictr.org/ENGLISH/ cases/KayishemaRuzindana/judgement/1.htm.. .,
visited on 25-10-2001. |

43. Presecutor v. Rutangada, Case No.ICTR-96-3-T,
http://www.ictr.org/ENGLISH/cases/Rutangada/judgement/1.htm. . .,

visited on 1-9-2001.

44.Prosecutor v. Ruggiu, Case No. ICTR-97-32-T, in International Legal Materials,

vol.39, No.6(2000),pp.1338-1352. | '
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group as being rmtionaL racial, ethnic or religious, then the offence comes
under the purview of the Genocide Convention. The Trial Chamber has held
that an ethnic group could be a group identified as such by others, including
pérpetratofs of the crime. It concluded that the Tutsis were an ethnic group
based oh the existence of government-issued official identity cards

. . 45
describing them as such™.

Prosecution for the Crimes Against Humanity
Crimes against humanity are aimed at any civilian population and are

prohibited régardless of whether they are committed in an armed conflict,
international or national in character. Article 3 of the ICTR Statute confers
“on the Tribunal the jurisdiction to prosecute persons for various inhuman
acts which constitute crimes against humanity, e.g. murder, extermination,
enslavement, deportation, imprisonment, torture, rape, persecution on
political, racial and religious grounds and other inhuman acts. The category
of acts which constitute crimes against humanity enumerated in Article 3 is
not exhaustive. Any act which is inhuman in nature and character may
constitute a crime against humanity ,if other ingredients are present. The
other ingred‘ients are following- . '

1) the act must be inhuman in nature and character, causing great
suffering or serious injury to body or to mental element or physical
health,

i)  the act must be committed as part of a widespread or systematic

attack,

45. Prosecutor v. Kayishema and Ruzindana, n.42.
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iii)  the act must be committed against membex"s of the civilian population,
iv)  The act must be committed on one or more discriminatory grounds,

e.g. national, political, ethnic, racial or religious grounds.

Through interpreting the various essential elements of crimes against
humanity, the ICTR has given a new dimension to the developing
jurisprudence of individual criminal responﬁbility for crimes against
humanity on the international plane. The Trial Chamber has observed that it
1s a prerequisite that the act must be committed as part of widespread or
systematic attack and not just a random act of violence. The act can be part
of a widespread or systematic attack and need not be a part of both. The
Chamber defined the concept of widespread as massive, frequent, large-scale
action carried out collectively with considerable seriousness and directed
against a multiplicity of victims. It further defined the concept of systematic
as thoroughly organized and following a regular pattern on the basis of a
common policy involving substantial public or private resources. There is no
requirement that tlﬁs policy must be adopted formally as the policy of a
state. There must, however, be some kind of preconceived plan or policy*®.

Moreover, the Chamber interpreted the civilian population as people
who are not taking active part in hostilities including members of the armed
forces who laid down their arms and those persons placed hors de combat by
sickness, wounds, detention or any other cause. The Chamber is of the
opinion that where. there are certain inc_jlividuals within the civilian
population who do not come within the deﬁnition of civilians, this does not

deprive the population ofits civilian character. As far as discriminatory act

46. Prosecutor v. Akayesu,n.36.
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on the racial, religious, national or ethnic grou.nds is concerned, the Chamber
held that discrimination on the basis of a'person’s political ideology satisfies
the requirement of political grounds as envisaged in Article 3 of the
Statute*’,

Considering the extents to which rape constitutes crimes against
humanity under Article 3(g) of the Statute, the Chamber has defined rape
because there is no commonly accepted definition of this term under
international law. The Chamber considers that rape is a form of aggression
and that the central elements of the crime of rape can not be captured in a
mechanical description of objects and body pérts. The chamber defined rape
as a physi'cal invasion of a sexual natilre, committed on a person under
circumstances which are coercive. Sexual violence which includes rape, is
considered to be any act of a sexual nature which is committed on a person
under circumstances which are coercive **,

After interpreting the crimes against humanity under international
law, the Trial Chamber of the ICTR has found béyond reasonable doubt that
accused Akayesu, Kambanda®, Serushago™ and Ruggiu®’' were guilty of

crimes against humanity and thereby convicted them.

47. Ibid.
48. Ibid.
49. Prosecutor v. Kambanda, n.40.
50. Prosecutor v. Serushago, n.41.

51. Prosecutor v. Ruggiu, n.44.



Prosecution for the Violation of Common Article 3 of Geneva
Conventions and Additional Protocol I

Common Article 3 of the Geneva Conventions and Additional
Protocol I ensure the observance of minimum yardstick of the international
humanitarién law as well as the non—derogéble human rights law in the
internal armed conflicts. Article 4 of the ICTR Statute has given a new
amplitude to the international humanitarian law by empowering the ICTR to
prosecute persons committing or ordering to commit serious violations of
Article 3 common to the Geneva Conventions and of Additional Protoco-l IT.
Thus Article 4 of the ICTR Statute has brought internal conflict under the
purview of international humanitarian law. In the context of the [CTR, the
Security Council has taken a more expansive approach to the choice of
applicable law than the one underlying the Statute of the Yugoslav Tribunal
and included within the subject-matter juriscﬁction of the Rwanda Tribunal
international instruments regardless of whether they are considered part of
customary international law or whether they-have customarily entailed
individual criminal responsibility of the perpetrator of the crime. This was
because the internal character of the Rwandan conflict. Article 4 of the ICTR
Statute accordingly, includes violations of Additional Protocol II, which as a
whole, has not yet' been universaily rec'o.gnized as part of customary
international law, for the first time criminalizes Common Article 3 of the
Geneva Conventions. In this regard, the jurisprudence of the ICTR has
tremendously influenced the Statute of Interﬂational Criminal Court, which

under Article 8 of the Statute criminalizes the violations of common
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Article 3.

In the A/cdyesu case, the Trial Chamber ruled that the norms of
common Article 3 have acquired the status of customary law in that most
states, by their domestic penal codes, have criminalised acts which if
committed during internal armed conflict, would constitute violations of
Common Article 3 . It further felied on the ICTY’s Appeals Chamber ruling
in the Tadic case stipulating that common Article 3 beyond doubt formed
part of custornary international law and furthér that there exists a corpus of
gerieral principles and norms on internal armed conflict embracing common
Article 3 but having a much greater scope”.

Common Article 3 to the Geneva Conventions extends a minimum
threshold of humanitarian protection to all persons affected by a non-
international armed conflict. Common Article 3 applies to armed conflict not
of an international character, whereas fox‘ a conflict to fall within the ambit
of Additional Protocol II, it. must take place in the territory of High
Contracting Party between its armed forces and dissident armed forces or
other organized ai‘med groups which, under responsible command, exercise
such control over a part of its territory as.to enable them to carry out
sustained and concerted military operations .

After having determined the non-international character of the
Rwandan conflict, the Chamber ruled that material conditions required for
the applicability of Additional Protocol II to the Rwandan conflict have also
been fulfilled. It held that it has been shown that there was a conflict

between, on the one hdnd, the RPF, under the command of General Kagame

52. Prosecutor v. Akayesu, n.36.

04 -



and on the. other, the governmental forces. The RPF increased its control
over the Rwandan territory from that agreed in the Arusha Accords to over
half of the country by mid-May 1994 and possessed a disciplined troop and a
structured ieadership which was answerable to authority. RPF had also
stated that it was bound by the rules of international humanitarian law.
Hence, the Chamber concluded that the Rwandan conflict was an internal
armed conflict within the meaning of Additional Protocol >,

After making the above interpretations regarding the application of
the Common Article 3 and Additional Protocol II, the Trial Chamber
acquitted Akayesu for Counts 6,8,10 and 12 of the indictment charge
(violations of Common Article 3 of the Geneva Conventions) and Count 15
(charges of violations of Common Article 3 and the Additional Protocol I
thereto). The Chamber ruled that it has not been proved beyond reasonable
doubt that the acts perpetrated by Akayesu in the commune of Taba at the
time of events alleged in the indictment were committed in conjunction with
the armed conflict. The Chamber further held that it has not been proved
beyond reasonable doubt that Akayesu was a member of the armed forces or
that he was legitimately mandated and expected as a public official or agent
or persons otherwise holding public .autho’ri:ty or defacto representing the

government, to support or fulfil the war efforts™.

Matters of Evidence

In relation to the evidence produced by the parties during various trial
53. Ibid. '
54. Tbid.
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proceedihgs, the ICTR has addressed various evidentiary matters, e.g. the
assessment of the evidence, the impact of trauma on witnesses, questions of
interpretation ﬁ‘Oln Kinyarwanda into French and English and cultural
factors which might affect understénding of the evidence presented. As far
as assessment of evidence is concerned, it is evident from the practice of the
ICTR that it has attached probative value to each testimony and each exhibit
indivi.duall‘y according to its credibility and relevance to the allegations at
issue. In accordance with Rule 89 of its Rules of Procedure and Evidence,
the ICTR has applied the ruies of evidence which in its best view favour a
fair determination of the matter before it and are consonant with the spirit
and general principles of law.

Regarding the applicability of principle of civil law systems Unus
Testis, Nullum Testis (one witness is ﬁo witness); the Trial Chamber has held
that it can rule on the basis of single testimony, provided such testimony is
relevant and credible. Where evidentiary matters are concerned, the
Chamber is bound only by the application of the provisions of its Statute and
Rules, in particular Rule 89 of the Rules which sets out the general principle
of the admissibility of any relevant evidence which has probative value,
provided that it is in accordance with the requisites of a fair trial®.

The ICTR has taken note of the painful experience and the impact of
trauma on the testimony of witnesses, who have seen the atrocities
committed against their family‘ mexhbﬁ;-rsor close friends or have themselves
been the victims of such atrocities. Similarly, having regard to cultural

factors, the Tribunal has not drawn any adverse conclusions regarding the

55.Ibid.
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credibility of witnesses based only on their reticence and their sometimes

circuitous responses to questions.

Cumulative Charges

Regarding the tenability of cumulative charges, the Trial Chamber
concluded in the Akayesu Case after analyzing the national and
international law and jurisprudence. that it is acceptable to convict the
accused of two offences in relation to the same set of facts in the following
circumstances—i) where the offences have different elements, or ii) where
the provisions creating the offences protect different interests or iii)where it
IS necessafy fo record a conviction for both offences in order to fully
describe what the accused did. ‘

Having regard to the ICTR Statute, the Trial Chamber observed that
the offences under the Statute—genocide, crimes against humanity and
violations of common Article 3 to the Geneva Conventions have different
elements and moreover are intended to protect different interests. These
crimes have different purposes and are not co-extensive. Thus it is legitimate

to charge these crimes in relation to same set of acts™.

Gender-based Crimes

The various indictments and judgements of the ICTR have provided
significant precedents in this recent area of international criminal law that
are likely to have enduring and widespread implications. The jurisprudence

of the ICTR has substantially contributed to international law on

56. Ibid.
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gender-based international crimes. In this context, the Akayesu decision is of
great significance, which authoritatively affirms the intricate linkage of
sexual violence to the genocide committed during the Rwandan conflict. The
Trial Chamber found the accused Akayesa guilty of crimes that included
sexual violence. In the Akayesu case, the Trial Chamber went to the extent of
holding that rape could be subsumed within paragraph (d) of the difinition of
genocide— “For puposes of interpreting Article 2 (2) (d) of the Statute (and
Article II (d) of the Genocide Convention), the Chamber holds that the
measures intended to prevent births within the group, shouid be construed as
sexual mutilation, the practice of sterilization,' forced birth control,
separation of the sexes and prohibition of marriages. Furthermore the
Chamber notes that measures intended to prevent births within the group
may be physical, but can also be mental. For instance rape can be a measure
intended to prevenf births when the person raped refuses subsequently to
procreate, in the same way that members of a group can be led through
threats or trauma, not to procreate’’. The Chamber further recognized rape
and other forms of sexual violence as independent crimes constituting
crimes against humanity.

The Trial Chamber emphasized the linkage between Akayesu’s
crimes and the pattern throughout the conflict in regard to rape and other
forms of sexual violence— “Rape crimes constitute genocide in the same way
as any other act as long as they were committed with the specific intent to

337

destrdy, in whole or in part, a particular group, targeted as such™’. In its

decision, the Trial Chamber, for the first time in international law defined

57. 1bid.
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rape and other forms of sexual violence. The Akayesu judgement is regarded
most progressive case-law on gender ever pronounced by an international
judicial body. Hence it is evident that ICTR’S Jurisprudence has given a new
dimension to the individual criminal responsibility for gender-based crimes

under the international humanitarian law.

Elements of Crimes

One of the significant contributions of the ICTRs jurisprudence to the
international humanitarian law s its interpretation of elements of war crimes
e.g. physical element of the offence and the mental element of the offence.
The ICTR is in agreement with the view that physical element or actus reus
of an offence maybe either an act of commission or an act of omission. The
ICTR noted the act of omission in the Kambanda judgement in this way-
“Jean Kambanda acknowledges that on 3 May 1994, he was personally
asked to take steps to pi*otect children who had survived the massacre at a
hospital and he did not respond. On the same day, after the meeting, the
children were killed .He aéknowledges that he failed in his duty to ensure
the-safety of the children and the populafion of Rwanda™*.

As regards the mental element or mens rea, the Trial Chamber
observed in the Akayesu case— “special intent of a crime is the specific
intention, required as a constitutive element to the crime, which demands
that the perpetrator clearly seeks to produce the act charged. Thus, the

special intent in the crime of genocide lies in the intent to destroy, in whole

58. Prosecutor v. Kambanda, n.40.
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or in part, a national, 'ethnical; racial 01; reiigioﬁs group, as such”. The Trial
Chamber further observed “special intent is the key element of an intentional
offence, which offence is characterized by a psychological relationship
between the physical result, and the mental state of the perpetrator”éo.

Furthermore, the Trial Chamber in the Kayishema and Ruzindana case
ruled that although a specific plan to destroy does not constitute an element
of genocide, it would appear that it is not easy to carry out a genocide
without a plan or organization. The existence of such a plan would be strong
evidence of the specific intent requirement for the crime of genocidem.

In the Kambanda casé, the Trial Chémber held that the crime of
genocide is unique because of its element of dolus specials (special intent)
which requires that the crime be committed with the intent to destroy in
whole or in part a national, ethnic, racial or religious group®”,

In order to prove the existence of
mens rea on the part of the accused, the Prosecutor must prove that the plans
or circumstances of crime was known to the offender. However, in order to
meet the standard of knowledge required for mens rea, it may also be

sufficient for the prosecution to demonstrate that the accused was reckless as

to the consequences.

59. Prosecutor v. Akayesu, n.36.
60. Ibid.
61. Prosecutor v. Kayishema and Ruzindana, n.42.

62. Prosecutor v. Kambanda, n.40.
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CHAPTER IV

Conclusions

The world-today is confronted by a disturbing proliferation of international
as well as internal armed conflicts. In order to mitigate the hardships of
armed conflicts, the international legal provisions on war crimes, crimes
against humanity and genocide have been developed and codified within the
framework of international humanitarian law. The process of criminalization
of violations of international humanitarian law began with the codification
of the first Geneva C_onventio_ri of 1864 for Amelioration of the Condition of
the Wounded Armies in the Field and continued with the Hague
Conventions of 1899 and 1907as well as Geneva Conventions of 1929.
Subsequently, the Genocide Convention of 1948 and four Geneva
Conventions of 1949 along with their Protocols strengthened individual
criminal responsibility under international humanitarian law. Common
Article 3 of the Geneva Conventions and Additional Protocol II has brought
the non-international armed conflict under the purview of international
humanitarian law.

There has been a marked reluctance on the part of the states to bring
to justice the violators of international humanitarian law. One of the earliest
war crimes trials is trial of Peter von Hagenbach in Europe in 1474. Since

the end of World War I1, the Nuremberg and Tokyo Tribunals and national
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prosecution of the World War II cases have been major instances of
pfosecution of offenders accused of committing crimes against the
fundamental norms of international humanitarian law. An international
consensus on the principles propounded in the Nuremberg Trial have greatly
influenced the development and the codification of international law
pertaining to armed conflict. But since the Nuremberg and Tokyo trials, no
international criminal tribunal for the prosecution of persons violating the
internationai humanitarian law was established for more than forty years.
Despite a growing body of international humanitarian law as well as
international human rights law, the world community has witnessed gross
violations of international humanitarian law in Vietnam, Cambodia, Arab-
Israel conflict, Iraq, Yugoslavia, Rwanda, Sierra Leone and Afghanistan.
But the United Nations did not establish another international criminal
tribunal until atrocities in the Balkans continued unabated for several years.
Atrocities and gross violations of international
humanitarian law in the former Yugoslavia and Rwanda shocked, the
conscience 6f world C01n1nuﬁity, which friggéred major legal developments
in the post-cold war era. With the disintegration of Socialist Federal
Republic of Yugoslavia in 1991 ,the‘wholle Balkan region and particularly the
Republic of Bosnia-Herzegovina witnessed gross violations of international
humanitarian law on account of armed conflict between Federal Republic of
Yugoslavia (Serbia and Montenegro) and Bosnia-Herzegovina. Acting under
Chapter VII of the UN charter, the UN Security Council in May, 1993
decided to establish the International Criminal Tribunal for former

Yugoslavia (ICTY) for the purposes of prosecuting the persons responsible
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for serious violations of the international humanitarian law committed in the
territory of the former Yugosl'avia' since 1991.Similarly in 1994, the Hutu
tribe of central African country unleashed a region of terror against Tutsi
tribe. During April to July 1994, over 800,000 Tutsis were murdered by
Hutus in Rwandan civil war. The Security Council in November 1994
acting under Chapter VII decided to establish International Criminal
Tribunal‘ for Rwanda (ICTR). These tribunals were established in response
to a widespread international conviction that war crimes, genocide, crimes
against humanity and other serious violations of international humanitarian
law should not go wunpunished. By determining that violations of
humanitarian law in the former Yugoslavia and Rwanda constitute a threat to
international peace and security, the Security Council has assumed the role
of the custodian of international humanitarian law. Establishment of the
ICTY and ICTR as enforcement measures under Chapter VII of the UN
Charter is an effective international response to violations of humanitarian
law and serves as and deterrent for the future violations of humanitarian law.
The establishment of ad hoc tribunal by the Security Council have the
advantages of being expeditious and more effective as compared to
establishing such a tribunal after conclusion of a treaty. The UN Secretary-
General’s report states that the tréaty-approach incurs the disadvantage of
requiring considerable time to establish an instrument and then to achieve
the required number of ratificaticns for entry into force.

Both the ICTY and the ICTR, like the Nuremberg and Tokyo
Tribunals, are ad hoc international criminal tribunals with limited

jurisdiction. The crimes under the jurisdiction of the ICTY includes grave
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breaches of Geneva Conventions of 1949, violations of the laws or customs
of war, genocide and crimes against humanity whereas crimes under the
jurisdiction of the ICTR is genocide, crimes against humanity and violations
of Common Article 3 of the Geneva Conventions and Additional Protocol II.
The ICTY and ICTR represents, a major step forward from the Nuremberg |
and Tokyo bl'ecedents in a number of 'ways. These ad hoc tribunals apply a
broader corpus of substantive international humanitarian law e.g. Genocide
Convention, 1948, Geneva Conventions of 1949 and Additional Protocol II
of 1977 much of which has been codified and expanded since Nuremberg.
Creation of the ICTY and ICTR by the UN Security Council confers on
them status of international tribunal in the fullest sense, unlike the
Nuremberg and Tokyo tribunals, which were international military tribunals
created by fhe victorious powers of World War II. Similarly, the Security
Council is now negotiating for the creation of mixed national-international
tribunals f01; Cambodia and Sierra Leoﬁe. |

The UN Security Council has mandated the ICTY and ICTR to
investigate serious violations of international humanitarian law and
prosecute those believed to be committing them. The ICTY has more than
seventy public indictments as well as an undisclosed number of sealed
indictments. Its decisions in Prosecutor v. Tadic, Prosecutor v. Delalic and
others and Prosecutor v. Furundzija as well as in Rule 61 proceedings have
been watershed in the development of international criminal justice system.
The trial of Tadic is the first trial held by a UN Tribunal. In the Celebici
Camp case, the Trial Chamb'er held fhat thére was an international armed

conflict in Bosnia throughout in 1992 and thereby the persons detained at the
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camp where protected by the fourth Geneva Convention. The ICTY has
convicted Bosnian Serb General Radislav Krstic of genocide. The Jorda
Report (May 11, 2600) which is first internal review of the state of the ICTY
states that current average arrest rate of one indictee per month will
continue until they have all been arrested and predicted the trials of thirty
indictees currently at large could be completed at the earliest in 2007.
However, the ICTY has been criticized on account of the fact that the two
most wanted Bosnian Serbs Radovan Karadzic the war time political leader
and his senior military official Ratko-Mladie , who have been indicted of
charges of genocide and other serious violations of international
humanitarian law remain unpunished . In so far as its main function of
deterring war crimes is concerned, it could not prevent the commission of
atrocities in the former Yugoslavia ,such as were seen after the fall of
Srebrenica in the summer of 1995, or seen in Kosovo in 1998. Its critics
allege that the establishment of the ICTY was simply a cost-free effort by
some governments to assuage their guilt about not intervening meaningfully
in the former Yugoslavia at the appropriate time. Furthermore, the ongoing
trial of Milosevic by ICTY has tl'iggelfed a controversy regarding the merits
and credibility of international criminal justice system.

As far as ICTR is concerned, it has issued more than twenty-six
indictments against forty-three individuals. A total of thirty indicted
individuals and two suspects are in its custody. It has convicted nine persons
for the crime of genocide. Its judgement and sentence in the Akayesu case, is
first ever conviction by an international tribunal for the crime of genocide.

Similarly, it has convicted former interim Prime Minister Jean Kambanda of
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genocide and other crimes, which is first ever conviction of a former Prime
Minister by an international tribunal for such crimes. In this way, the stakes
are high for the success of the Rwanda Tribunal both for Rwanda and
neighbouriﬁg countries of central Africa. Unlike the situation in the former
Yugoslavia, the leading Rwandan perpetrators of genocide were defeated
militarily, removed from position of leadership and forced to flee to refugee
camps in 'neighboring African countries or take refuge in Europe.
Consequently, the prospect of apprehending and trying the major
perpetrators is arguably more feasible.Since 1994, more than half of
Rwanda’s population has been displaced by massacres or exile. There are
400,000 orphaned Rwandan children and 500,000 widowed women many of
whom were the victims of rape and sexual abuse during the genocide.
Bringing thé pel-'petrators of above mentioned heinous crimes before justice
is a challenging task for the ICTR. In this way, the Rwanda tribunal serves
as the conscience cf the international community. It is the manifestation of
the moral dutrage of humanity. However, the Rwandan Tribunal’s march
towards success has not been without drawbacks. It has been criticized on
the basis that not a single administrative area of its Registry (Finance,
Procurement, Personnel, General Services) are functioning properly. United
Nations rules and regulations are widely disregarded by it and its lines of
authority are not clearly defined. It has also been subjected to criticism on
account of bureaucratic inﬁglﬁing and Aprosecﬁtorial policy.

The biggest achievement of the ICTY and the ICTR is that when the
world community failed to prevent the genocide and other violations of

international humanitarian law in the territory of former Yugoslavia and
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RWar_ida, the ICTY and the ICTR has prosecuted the alleged perpetrators in a

fair, just and reasonable manner. Proceedings of both two tribunals would

have a considerable impact on nationai reconciliation and social stabilization

as well as on deterrence of such crimes in future. By prosecuting the highest

leaders of former Yugoslavia and Rwanda, the ICTY and the ICTR is
developing an unprecedented jurisprudence of international humanitarian

law. However, the greatest failure of the both ad hoc international tribunals

have been the amount of time they have taken to bring those responsible of
1 sex'ious_violations of humanitarian law in the territory of former Yugoslavia

and R.wan‘da to justice.

Moreover, the establishment of the two ad hoc international criminal
tribunals-ICTY and the ICTR, the Statute of the ICTY and the ICTR and
proceedings before the ICTY and the ICTR,ha\'_{e triggered institutional and
normative developments in the field of international humarﬁtarian law. The
establishlﬁent of the | ICTY and the ICTR has accelerated the
institutionalization process of intérnational,criminal justice system. The
ICTY and ICTR provided the impetus for the creation of permanent
Internatianal Criminal Court (ICC) and consequently the Rome Statute of
International Criminal Court was adopted on 17 July 1998 at the UN
Diplomatic Conference. The ICC will have jurisdiction over four crimes-
genocide, crimes against humanity, war crimes and crimes of aggression.
Similarly, the Security Council has started, the process of establishment of
‘Special Court’ for Sierra Leone, which will have jurisdiction over crimes
against humanity, violations of Common Article 3 of the Geneva

Conventions and Additional ;Protocf:ol- IT and crimes under Sierra Leonean
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law. In this way, the establishment of the ICTY and ICTR has evolved an
international consensus on ac'countabillity for international crimes.

Similarly, the jurisprudence of the ICTY and ICTR has exerted
considerable influence on the institutionalization of individual criminal
responsibility .under international law. The jurisdictional experience of
Nuremberg and Tokyo marked the start of a gradual process of precise
formulation and consolidation of principles concerning individual criminal
responsibility. The statutes of the ICTY and ICTR declare individual
criminal responsibility for the persons committing the crimes within the
subject-matter jurisdiction of these ad hoc tribunals. The judgments of the
ICTY in the Tadic case, Furundzija case and Celibici camp case as well as
the judgements of the ICTR in the Akayesu case, Kambanda case and
Ruzindana case demonstrate that these ad hoc tribunals can successfully try
and convict individuals irrespective of their official position for violations of
international humanitarian law. The legal heritage of the ICTY and ICTR
and corpus of principles and rules concerning individual criminal
responsibility have been further clarified by the Rome Statute of
International Criminal Court.

In the same manner, the practice of the ICTY and ICTR has
accelerated the pace of international criminalization of internal atrocities.
Although, the ICTY Statute does not explicitly grant the ICTY jurisdiction
to prosecute for violations of Common Article 3 to Geneva Conventions
applicable to internal armed conflict, the ICTY has in the Tadic case held
that violations of Common Article 3 can be prosecuted as violations of laws

or customs of war under the ICTY Statute. In this context, the ICTR Statute
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is a watershed of humanitarian law, which provides the ICTR the
jurisdiction to prosecute persons responsible for the violation of common
Article 3 of Geneva Conventions and Additional Protocoi 1. Thus the
jurisprudence of the ICTY and ICTR has applied the minimum yardstick of
international humanitarian law to the intersal conflicts.

Similarly, the creation and practice of the ICTY and ICTR has given
impetus to the disappearance of the distinction between the international and
non-international armed conflicts. These tribunals have radically shifted both
the concept and value of state sovereignty, especially in relation to the
concerns of world order. In the Prosecutor v. Tadic, the Appeals Chamber of
the ICTY opened the ddor to a broader applicétion of the grave breaches

‘regime in the future noting what it referred to as the récent trend to blur the

distinction between the international and vnon—intemational armed conflicts.
Although the sove1elgnty of state remains an important international value,
but the prerogative it entails have been limited and redefined by the ICTY
and ICTR to accommodate the newly recognized value of international
human rights.

Moreover, the trial proceedings before the ICTY and the ICTR have
been in accordance with internationally recognized fair trial standards. Their
proceedings are conducted as per their respeétive statutes and Rules of
Procedure and Evidence. The due process protections in the statutes of the
ICTY and ICTR exceeded those in the Charters of the Nuremberg and
Tokyo tribunals. The ICTY and ICTR have been successful both in
developing a set 01‘ rules of evidence and procedure that incorporate

international standards and in implementing them fairly in practice. Both the

109 -



tribunals have analyzed the specific elements of the crimes charged which is
an integral part of international fair trial standard.

Similarly, the statutes of the ICTY and ICTR have taken a abolitionist
position by excluding the possibility of capital punishment, which is in
accordance with the Second Optional Protocol to the International Covenant
on Civil and Political Rights. Both statutes limit the penalty that may be
imposed by the tribunals to that of imprisonment.

Furthermore, the principle of universal jurisdiction under international
criminal law which stipulates that if crimes against international law are
committed in such a state where the judiciary has collapsed, prosecution and
punishment may be effected by any third party state including international
organization such as the UN has been significantly strengthened through the
establishment of the ICTY and ICTR.

Another normative impact of the ICTY and ICTR on international law
is that unlike the Nuremberg and Tokyo trials, the gender-based crimes are
being charge.d in the Yugosiav and Rwanda Tribunal as violations of the
laws or customs of War,genoéide, crimes against humanity, grave breaches
of the 1949 Geneva Conventions and violations of Common Article 3 the
Geneva Conventions. The decisions of the ICTY in the Tadic case, Celebici
camp case etc and of the ICTR in the Akayesu casé have given gender-based
crimes a prime place under the international humanitarian law.

The statutes of the ICTY and the ICTR have contributed significantly
to affirming certain, major components of international humanitarian law
e.g. genocide, crimes against humanity, grave breaches of Geneva

Conventions as customary rule of international law. The universal
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acceptance of the statute of the tribunals is itself an indication of opinio juris
in this regard. The ICTY and ICTR have further clarified that Common
Article 3 of the Geneva Conventions are p:aI't of the customary law and
thereby entails individual criminal responsibility. The widespread
acceptance of the jurisprudence of the tribunals represents evidence that the
punishment of perpetrators of offences against international humanitarian
law 1n international as well as internal conflicts is nowadays permitted by a
general principle of law.

In this way, it is evident that the ICTY and the ICTR are properly
discharging their duties of prosecution of perpetrators of international
humanitarian law as well as further rationalization of humanitarian law. But
ultimate success of these tribunals woﬁld depénd on the cooperation of states
on three levels-voluntary contribution of funds, cooperation in the collection
of evidence and the arrest.and detention of persons indicted and modification

of national legislations to allow for this kind of cooperation.
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