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PREFACE

Permanent Sovereignty Over Hatural ﬂesourcés,
a new Intoeraational Leonomic Orier, The Charter of
Ecgnomic Rights and But;és - expresced %hrou@h
rosclutions of tho Goneral Assembly oi the United
Hations represent the anpirations of the vast
majority of the ney international comaunity cmerging
Lrom the dobris of the colonigl era., JIn country ailter
country, the fivst flush of jubilstion at gaining
political indepéndence vas followed by the frustice
tiong, the heartbreaks, a9 well ap the excitment of
vast nultitudes of impoveriohed peoplse soeking to
gein also ceonomic cnd social emencipation. Tho
models of ecenomie progress and rrogperity presentod
to them by the advanced countrics wvere, hovever, oo
hichly capital intensive that they wvere iorcod to
look tovard the same indusirialiced countrics for
import of c¢z»ital as well as technoloygy to explodit
their imaensc netural rosourees, Tho capitnl oxXporte
ing countries werc not eager to sablerive to some of
the ideas Shot forn the very basi; of the Geouneral
Acocubly rescoluticns clready quoted., ﬂdwgoevvr nuch
vhey liked to undertuke procituble invectuount of
capit.l a8 well ao coechnoloyy in thu doveloping vorld

thoy could not got avay {rom thoir ovn pexreeptions 0%
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the international logal noms 30VOrRing forcae.c

private investment.

'.This clash of interests can be seen at ito besd
in the insistence of the ¢apit. .l ¢xporting countrios
on the principle of "prompt, adequate and effective”
compencation in the event of expropriation and an
egqually vehement assertion on the part of the develop
ing world of their permancni covereignty over their
natural wealth and resources, while this 'vaniching con~-
gensus® on the rales of interaational customary law
for the protection of foreign investment continuce
t0 a2ssume crioes progortiong every now and then, of
vhich the nationalization in 1956 of the Suez Canal
by Lgypt was perhaps the vorst example, in mnattors
like regulation, superviuvion and tesation, intore
national legal norams are Just about nonwexistent, in
thesc ar2as, in the vor#dn ol Justice Rangarajan,
"iniernational business is funcetioning today in o
lezal no man'’s londs There ic no comprohenoivo
systen of imternntiocnal lew Yor juiding bducinessn
acro o nuational fronticro... A puliiplicity of
nationul legal sysiems uvidely Jdirfering oven in
cggentiale from cuch othor consiitute tho legal

1
“environment for interactionzl bBUusiness ces”

1o 8. Rangarajan, "Ihe Stracture of and Iegal Cont
over [idls in a oixed Economy', Indicn Jouggg 0

Intornational law, Vol. 15 (1975), ps 459,



The present study ic a prelude to a otudy of
the naticonal legal systeas of the countries in South
2sia in so far a® they concern private foreign invest-
nente In this self-imposed limited scope this study
seoeks to agscertein and define the prevailling normse
of internationzl law relating to the protection,
regulation and taxation of foreign private capital
and to rnresent in thet settinz a comérehensive
revicew of the legel climote in India in res@ect of
theso meotterse In an enlorged franevork the study
énvisaged latter will tread a siailar ground for the
cther countries ol the Indian_subcontinent, partie
cularly Pakistan, Bangla Desh and Sri Ianka. Such
a study will, it ig velt, £ill a greét void, remove
nuny misunderctundings about thege countrics and
help private foreign investors wunderstand better
the 1eéislative framework in this region by pooiting
the regional legal seiting asainot the prevailing

noras of international leav,
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CHAPTER I
IHRROVUCTION

Aftoxr Yorld Var II, and under the Unitcd Natioms
Syoten, capital exzport has mostly taken the form of
foreign aid and governmment loans. International ingtie
tutions as well as multilateral consortia, like the
Development Aseictanco Committce of the Organiszation
for Lecomomic Cooperation and Development (OSCD~DAC),
have played o significant role in extending official
agsistance to the doveloping countries, Yet the role
of private foreign investmont continuce to bo important.
Oout of the total flow of capitai fron the doveloped: to
the developing countiries of § 13,567 nillion in 1969,
as much as § 6,280 million, or 46,35, wac by vay of
private 1nves€ment: Over a poriod of poventoen yoars,
fron 1956 to 1972, tho total flov of capitol from tho
DAC countries to the dovoloping countrico vne of the
order of § 1,82,577 nillion of vhich, asain.zs 76,571
million, or 4253y ves by vay of private cupital. As
the Ligureo in Table t will zhow the flou of privato
capital to the doveloping countrics in absolutc toras,

hao becn on tho incercaono in receant yearo,

1.
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PABIE 1§

FLOJ OF PRIVA?L CAPITAL 70 DEVLIOPING COUTZRILS
(in million US §)

Yeay Total flow of privato capital

to doveloping countrico.
1973 10,786
1974 14,807
1975 20,152
1976 20,224
1977 27,023

{SOURCE : U.Hlis Statistical Year Book, 1977, 1978)

The pattern of private foreign investmont hao
undergono a perccptible change in tho laot fov docuden,
Firatly, tho monopeoly of metropoiitan ccuntrico thot
marked the colonial era hao beeono a thing of tho past
vith the indopondcnt dovoloping countrios looking
farther afield %0 coct Cheir necdo of copitol ond
tcchnologye 7Thuo, on tho ove of ﬁoﬁlﬂ war IX ovér
9955 of tho forcipgn capitcl in the Indicn oubecontinont
vat 0f U, origig. This porcontoge cers dovn £ron
80,5 in 1948 to 375 4in 1972 in tho coco of Imﬂga ond

'3, BCAFi,

"4« Appemdiz 'A’.
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1% in 1959 to 4i% in 1967 in the case of Fakietgn.
Seﬁcﬁdiy. the preponderance of proprietarylcapital has
given place to more of portfolio type investmont. Uhile
' bofore lorld Var II, 655 of the total foreign investment
of 8 9.4 billion in South and South Eact Asia vas in the
shape of proprietary 1nvaatmegt, in 1971 tho share of
portfoliowtype invcotmont in tho flow of private capital
fron the DAC countrics wvas as much as 547, Betuveen 1948
and 1974 the proportion of direct proprictory invostment

in

tho total foreign private capital in India deelined Lrom -

97% to 55%; Thirdly, the naturc of portfolioc invcotment
itoel? hes undergone a marked changes Very little of
private loan capitel now comprises loans raised in tho
intornntional eapital market nnd available for use
according to the borrowing‘countriom' orn needs; nood
of 1t constitutes cithor borrovod funds provided by
foreign companico $o0 thoir cubsidiaricesn or branchoo or
cxport oredito tiod to commodity ezporto Lrom adbroad,
In tho portfolio inveotment abroad of § 55,065 oiliiom
£rom the PAC countrico during tho yoars 1956 to 1972,
the churo of oxport credits vac over Bgﬁ-- Fourthly,

forcign investnont i no wore confinod to primary ond

6. LCAFE, ops Citey D¢ V=6

7. Yorld Bank, Annual Roport, 1975, p. 90
8. Sce A;pendix 'A!

9, Derived fron Decpak lal, Ops Citey, ps 16



tertiary sectors to the almoot total ezclusion of basic
and heavy industrios as it used to ba. In 1948 only 275
of the outstanding foroign capitol in India wao im the
nanufacturing sector; by 1968 the percentoge hed doubled
to 55. In Palkistan, tho manufacturing aectorvabcaunted
for only 295 of the outsténding foreien 1nre$§ment in
1960; by 1967 the poercentuge had moved upto 41,

The most lnportant factors coantributing to such
profound changes in the pattern and flow of privato
forcign inveptment havo been the withdraval of world-
wide coloniallism and the cmergence in its vake of o
large numbor of cconomiocally backward, cocially feud e
listic but politically independent nation stutes, These
pey countries are rich in manpower and natural resources
but grossly lacking in capital and technology, [MHost of
them are also highly conscious of tho noed to crown their
nevly& won freedom unot only with economic develo;_)mcnt but
alog with zocial Justice, Their dosire to obb ain foroign
capital and technology is, thereforo, tonpeored with
measurcs designed 1o protecet nascent indigonoup knove
how and industry ond to onourc a ch:innollod utilizaﬁion
of resources in accordance vith nctional prioritios. Tox
incentives and roassuring netional legiclotion in patters

like expropriation and ropatriation arc often matched by

10y "Privote Foreign Investmemt in Pakivten"”, Zhe

Pakinten Development Heview, (Spring 1970
p. 108'
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elaboratc licensing and reguloatory noasuros. The
resultant plethora of lavue and tho aceonpanying proced=
urces can, sonctimes, presont a frightoning prospeet to
tho foreisn entreprencur. Vhen these are not also
readily aveilable in a single volumno, he may pimply
shy auoy from o fear of the unknoun or £rom nisfounded
apprehensiono, That ocecms to asccount, at lcast pértly,
for tho feot that the flov of private capitel is the
lowect for the countrics of the Indian sub-continent
anong the countyios of South aﬁd-South Lost Asia. thile
in tho total flow of capital from tho DAC countrion to the
countrico in the LCAPE region, dauring the yecars 1960 to
1968, tho proportion of private capital was over 179,
for Indie, Pakistan and 5ri lanka tho proporiion vas o
nore 4.;%. In tho five ycars, 1970 to 1974, vhilc tho
total flovw of private capital from the U.LC countriocn ¢o
South and South Last Ario was of thu owaer of § 6,045
millxon; the shore of Dangla Desh, India, Lieral, Pakioe
tan and Sri Ianka in that figuro wvao only § 86 million
or 145% In fact, in tho nozt thrce yoars, 1975 to

- 1977, in tho totnl £lov of J 8,173 million to South

and South sSast Aocin, the suald five countrioso of the
Indign oub-coniincnt ceecounted for a negative {lov of

12
0 95 million,

11. £CAF:, scoponic ey of Anin ond tho Fnge inst,

1970, y. ’-1 8.,
i2e UNOTAD, d \& -

lopmeont Staﬁistzce, 1979, PPe 403=9
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At the sane t;me international legal normo on inveot-
nent are ¢ither obocure or umsettled, There is a sharp
cleavege of opinion botwveen the developed and the develop=-
ing countries gs to the rule of international lawv govorne-
ing the mode and gquontum of compensation in the event of
expropriation of foreign private property. The former
still insist on 'prampt,a&equate and foective‘ compen-
sation and the latter swear by pormancat covereignty
over their own natural resources, Un matters like
regulation, supervision and taxation‘of inveatment there
are no comprehensive internntional legal norms; these
- are left, pore or lees to the varying nctional legal
systemé which, as already setated,are not so casy to
come by at least for the countries of the Indian sube

continent,

In the above setting, this'sfudy attempts to fill
thoe yamming communication gop in resyect of the count-
ries of the Indion sub~continont by prosenting a total
nicture of their inventment lows in 8o far ue theso
coneern the forcign investor and by conparing them with
%ggﬁzzg;gag%eintcrnutional lave, The ctudy is propooed
16 be cropleted iu tvo phases, In this firot phooe,
meant for the I, ~hil diszcrtation, the inveotment laus
of India re coversd in the context of intornational
legal norms. IJuter, for the doctornal thoeio, the
scope of the study uill be enlarzed to covor similarly

the laws of other countries of the sub-contineant,

particularly, Bangla tesh, Pakistan end Jri lanka,
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4 short analysis of the flow and accrotion of
private foreign capital in India since Independence
is folloved by three maln chapters ﬂealing'wiih
international legol noras and Iandian lawe relating
to Expropriation and Repatriation, licensing and
Regulation, and Taxation, Goncluding'remﬁrks are
given in a short chapter at the cnd, The supﬁorting
data and schedules vhich are necessary but too long
to bo given in the texzt or the fuot-notes are incor-
perated in Appendicess In the analyeis of Indian
investment laws, the main cmphasis is on explaining,
in simple languuge, the relevent provisions of the
various laws, The connected policy and procedures are
set out briefly where these are necescory for a proper
understanding of the legal framevork or for complying
vith the provisibns of the luws., Hdvery atteapt hao
been made not to leave out anything of importunce fLor
a full appreciation of the subject, without sacrificing

the need for brevitye.

The Indicn low atated in this otudy is eo amonded
upto April, 1981 including the chanses brousht about by
the Fingonee Act, 1981, [Hazimum relianco has been placod
on primary cources like the original lavs, rules, noti-
fications and Govoranont documonto, pross motoo and
reports, Sinece Indig Lollows the bnglich doetgrinc of
precedent important judiclial docliociono aro roferred {o

where nocesoary io bring out the true import of the legal
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provisions. BSecondary sources, vherdver uged, are
acknowledged in footenotes. A comprehensive bibliow
graphy of the primary ae well as secondary sources
45 given at the ond of the study, together with o
list of at'atatea, a list of ceses and a list of
abbreviations,



CHAPTER II

FOREIGH CaPIRAL IN XIUDIA

Joon after Independonce, in Juno 1948, to bo procisce,
the totul ancunt of foreign inveatnont in the noneofficinl
motor in Indin vos cstimated by thév Rogorve Bank of Indin
at B« 2,646 nillion, Thic was mostly nade up of propri-
otary invostmont from tho United Hingden in plaatationp,
aining, corvicos and prinayy industrics like food, bovoragco
and toxtilcs. BSomo of tho developnonts in the growth and
pattern of this invootoont during tho subsoguent 26 yooro
({upto 19?2) are givon 4in Appondiz 'A’, |

In oboolute tormg the otock of fLoroign capital in
tho pon«officinl soctor in Indin vent up £roo [, 2,040
nillion in 1948 to e 16,218 milliom in 1974, including
valuetion chongoo and tho offoect (D, 2,001 million) of
tho dovaluation of tho mpoo in dJunc 1966. Tho Chart
in Pugurs 1 chouo tho poattorn of this growth durding
“$hese years with an incot diagron ohouving the yonrly

secrotiono.

$. The last yoor for vhich figureo have boon published
by the Rogsorve Bank of India {(&nush 1901).
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Dursnz the 19506, the amnunl acerotion to the total
ptock of forcign grivaté ¢a§ital in India was of the very
nodest order of B » 250 million. It goined & dramatic monone
tun in thé 1969?3 coinciding vith tho Third Plan perioed
{1961-66) and ronched the pegk of i, 1,639 million 4n
1957_ The nent docade, however, started ﬁith a charp
de#iine dnriag-tha.yearﬂ 1970 and 1971. Tho recovery in

the cubgequent ycars vae modest and the annual accerotions,
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remained gt lovels much lover than those of tho 1968's.

, Of the total investment éf e 2,646 million in 1948,
e 1,982 niliton (or 758) ropresented direct investment
in Indian branchos or subsidiaries or in cantmnaﬁ
indian componies, If the equity investnent in none
controlled Inéian companicg of the orxder of . 571 |
million is also added, the total propristary invectment
would come to e 2,553 miliion or ovor 9655 of the
total stock of foreign investment in 1948, Ao againet
this, in 1974, the direct investmont compriced only
505 of tho total otock of foreign capital; imcluding
equity iavestnent in nonecontrolled Indicn companies,
the proportion of total proprietary invootment in thot
yeor would go up marginally to 56%. ©The broak up of
totnl Loreign lnvegtment from year to yoar ab botveen
direet ond portfolio invootment and the portion of the
lattor comprising oquity ifavastmont in nonecontrolled
'Indisn companies are show,in the Chart in Pyure 2,

The rotio of diroct invostment continued to rise
t111 1963 vhoen it reanchod 9155, Then, coinciding with tho
| ppurt in overnll grovth fron 1961, the portfolio inveotw
nent picked up much fanter co es to veach the lovel of
59 by the ond of the dccade; in the subsoquent yoars
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tha proposticn ctabilinod dt apgund 90]#’50,

Out of tho total coerotion of I, 13,821 nillion
‘Qupring ﬁhc.goyiaé £roa 1955 G0 1974, D6 8,552 niilio
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the proportion of creditor capital as distinet fron egua.,
capitai in none controlled Indian componics built up much
faster. In fact, equity capital vhich comprised 865 of
thae portfolioc investment in 1948 came down to 1TS in
1965, i,e;;Iby the end of the Third Plan peried; it
_stabil_ized atv around 107 in later ysars. 2The suppliors'
Acreditaraceéunted for abddt a.third of the creditor

capitel in 1975-1974.
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2, Reinvestud oo
The deelining shure of direct invesstnment wad itoel?f
mude up lurgely or reinvested ocarnings rather than of
- any IZresh cach inflo#. Tho Chert in figure 3 above shous
the annual accretlions %o direct investment and the portion

of 1t made up of reinvostod carnings.



ey

Phe proportion of reinveotod carninges ranged
botween 60 and 1153 of tho onnual noerotiono to
direct invostment throughout the poried fron
1948 to 1974, For the decade, 1965 to 1974,
reinvested oarningo totalling e 2,310 million
constituted TP of the total addition of

e 3,015 million is diroect invostoment. 4his
trend secmg to have continuod in subgoquent years
also. Accoxding to o recent gtudy conducted by'
tho Economic T4imep Roscarch Bureau, in 197980
tho level of capitalization in forolgn companios
vae 575 ao againgt 435 in tho cope of Indion
conpanien, Tho highoot lovol of enpltalicaticon
in that yooar uns found in higete Palmolivo,

995 of vhgso paideup copitol woo pade up of

bonus isoucso.
 H e {7 8

Zhe countryeirioe position of foreign capital
from 'hs yoar to yenr ic shovn in the Chart im Figarec 4.

2e vs.kmm nair. "49.3 per cent Copitalioation®,
i B v flouv Dolhi, Harch 4, 1981
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.i#€ United Kingdom, which had o share of 805 in 1948,
wag 8till in the lead ia 1974 though ite share stood
reduced o 384, The United States which otarted with
7% share in 1948 went upto 29% by mid-sixties and
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rIGULE 4 - Ccountry-vice Position of Joreign
Capital in Iadia,

staye@t ot that level thereafter. The other countries
whose share has gone up perceptibly are Jest fermany

and Italy accounting for 107 and 5% respectively in
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1974, fThe remaining portion wes contridbuted by Franco,
Suitgzorland, Japan, Suodon, Canndas in that order and a

large number of othor countriocs.

Dy reuige Positio

As for the Sector-vise distribution of foreign
capital, the dias in favour of foreign collaboration
in tho manufacturing sector is obvious, In 1948, the
share of 'mamufacturing' was only 27% and that too was
mede up moctly of 10ss sophisticeted industries, like
food, bheverages and textiles., The upswing started in
the Second Plaﬁ.pariaa (1956~61) and gathcred momentum
in the Thirdé Plan pertiod, By tho end of the sixties,
the share of the namufacturing cector reached 603 and
the bulk of it vas in basic ond heavy induntrion, like,
nachinory, transport and comstructional utilities; food,
bevorages and textilos accounting for only 12% of the
foreign capltal in tho manufacturing seoctor in 1974,



CUAPTER IXI
 EXPHOPRIATION AED REPATRIATION

I. BEXPROPRIATION

Safety of capital, froedom of repatriation and
transferability of incomes arc ocome of the very dasic
eriteria for investment fyrom the point Of view of
private foreign investors, It im gencrally accepted
that private foreign property is sudbjeect to the
nunicipal law of the hoét Qeuntry vho may, without
unjustifiasblo discrimination and in pudblie intercst,
‘nationalizo or expropriato it. Thore ip, howvever,

a c¢leavoge of opinion as to the compensation to bo
paid in tho event of ocuch nationaligation or CEpro=-

priation,

In one vicu what ie roquirod in accordance with
thoe mininum standard of intoraationnl cuetomary law
ic that slien private proporty nay be cxpropriated
only ou payncnt of 9?11 or adquate, prompt, and

effective compensation. 7The words 'odequate,’
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'prompt® , and 'effective' arc moant to convey that

the compensation should be equal to the narket value

of thb expropriated property; it should be paid uvithout
undue delny; and it should be paid in a transfepadle

- fom. Article III of the Abs~-Shaweross Draft Convention
on Investments Abroad (1959) adopted this principle

in the following words -

Ho party chall take say mezcures against
nationals of gnother Party to doprive
them direcily or indireetly of their
property except undexr due process of

lav and provided that such measures

are not diserininatory or contrary to
underiakings given by that party and

aro accompanied by the payment of just
gnd eifective compensption, Adequate
proviesion chall have bdeen made at or
prior to the time of deprivation for

the prompt dotermination and paynent

of such compensation, Yhich shall re~ ,
present the genuine value of tho property
affocted, be nade in transferabdle Lpam
form end pald without unduc delgy.2

This Convention wes never ndopted;'it remained a
nere draft., Tho Intorastionnl Bank for Recopstruetion
and Developnont's (IBRD) Convention on the Settlernont
of Investment Disputcs between 3tates and Hatiomalo
of other Statoo (1966) confined itsolf to procedural
aspocts of digpute sottloment and did not touch upon

substantive rules on the protection of Loreign

2, Schuarsonberger, op. cit., p. 117
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propertys The QECD Draft Convention on the Protoction
of Foreign Proporty (1967), hovever, adopted tho
sane principle in article 3 &g undor te

Ho party shall take sny meacures depriving,
direectly or indirectly, of his property a
national of enother Party unless the
following conditiong are complied withs

1) Tho measures are takon in the pudblle
intercst and under duc procens of lawj

ii) %The measures are not discriminatory;

and

i1i) The measures are accompanied by provi-
sion for the payment of just compensation,
Suckh compencation shall repreoent the
gonuine value of tho proporty affected,
shall be paid vithout undue delay, and
shall be transferable to the extont

necossary to mnake it eflective for tho
national entitled thercto. 4

In the other view, propounded by the neuly
emerging otaten, the question of compensation is
a nanifestation of the permancnt covercignty of tho
host state over ita natural voolth and resources
and is, therefore, to be docided by that stato in
accoxdonee with ito own laws, rogulationo and
eircunstances, 47he concept of permanent sovereigaty

over natural wealth and resources has boon ondorsed

3. Indig 15 not a party to tho IBuD Convention.
India has, however, ratificd the U.ill. Convention
on Recognition and Enforcement of Arbitral Avarde,
1958 and enncted the Forocign avnrdes (Recognition
and Lnforcomont) Aet, 1961 (us auended in 1973)
to give ofivet to that convention overriding the
provisions of the Indian arbitration Act, 1940.

4. 1Ibid p. 162,
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by the United Nations from 1952, According to the
1962 resolution on Permanent Sovereignty Over Natural
Resources, considered a bench mark on the subject,
"ees the owner shall be paid appropriate compensation
inhaccordance with the rules in force in the state
taking such measures (nationalization, expropriation
or requisitioning) in exerciée of its sovereignty
and in accordance with international law.o...g 6
The resolution, thus, contemplated payment of

appropriate compensation. What is "appropriate" is
to be determined in accordance With‘the rules of the
host state and in accordance with international law.
This juxtaposition of municipal law and international
law was apparently a compromise in an attempt to
obtain affirmative votes of.all states and the resul-

7
tant formulation, as pointed out by Richard Falk,

5. See G,A., Res, 523 (VI) dt. Jan. 12, 1952
G.A. Res, 626 (VII) dt. Dec. 21, 1952
G.A, Res, 1515 (XV) dt, Dec 15, 1960,

6. G.A. Res, No, 1803 (XVII) dt, Dec., 14,1962,
See Para 4. '

T Richard A, Falk, "On the Quasi-legislative

Competence of the.General Assembly, "Americal
Journal of International law, Vol.60\€%9335
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could be interpreoted diffarent;y by differont ntateg.
In the suhsequeh% resalutiaﬁs the roference to interw -
national lav vas dropped and the Charter of bLeonomic
Rights and Dutics of States (yet snothor landmark)
adopted by the General Ascembly im Docember i9%4
stated in paragraph 2 {¢) of Article 2 thercofge

24 inch Statec has the right 3

sE e
“b e

¢} Teo nationalize, expropriscte or tranefor
ovnerchip of foreipgn property, in which
case appropriate compensation chould bo
paid dy the State adopting ouch meacuros,
teking into account its rolevant lavs
and rogulations and all circumotancos
that the State considers pertinonts In
any c¢age vhoro the question of conpone
sation giveo rise to a controveray, it
ohall be settled under the donostie law
of tho nationslizing Stato and by its
tribunals, unlesg it io Lreocly and
mutually azgrecd by all States concerned
that other pooceful meonp bo cought on
tho banis of tho govoroign omally of
Statos and in accordonce with the
principle of froo choice of moOoNDs

8. LeCep CulAe 4004 2158 (XKI) ats lov,. 259 1966
Gele BoD, 2386 (KXIII) dt, llov, 19,‘968
Gedle QD 2692 (ﬂKV) ate LOC, 'ig 1970

Os Gois Heo, 3281 (XKIX) dt, Dee, 12’ 1974.

( DISS
332.6730954

G9596 Le
L TR

TH805
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The Charter of Economic Rights and Duties of States,
thas cleariy adopts the second view, under which the
expropriating state is obliged to pay ‘oppropriato?
compendation ao dotormined in accordnnee uith i%o om
lave and regulationo ond pll other circumstenccs thot
it conpoidors pertinent. Sizteen dovelopod countries
voted cgalnst thip portion of tho resolution ia tho
Gonecral Asgombly advancing the argument thot tho cmount
of compomsation chould bo detormincd in accordonce uith
the prihciplcs of custemary internationol lavw vhich,
in their vieu, continues to vrarr nt proopt, adeoguato
and offective conponsation. The devoloping countrico,
on tho othoer hand, domicd the oxistonco of any osuch
principie in international law and maintained that tho
oxproprintiag statt should bo required ¢0 poy ‘appropricto’
conponsction only taking into account ito relovant lawg,
regulationo ond portincnt circnmntunggn. “ho Chosior,
a8 n vhole, vas cdopted by 120 votoc $o 6 with 10
abétenﬁions. T&c United Stntoo dologute, vho voged
ngainot the Ghartor, otutod thot an seoacaic Chartor
wvould bo nenningleous vithout tho pogpocnont ¢0F coune
$2icp vhoct nuobor nicht Do ennld but vhose oipnddia

cancce in intorantionnl cconmomice »olntions und dovelope .

10 &fc 2/0 .. 1658 pe 5§ « 20 gloo s.le Vernao, "Intope
notioned Codc of Conduct for Trnnnnatianal Goprﬁ

rntiana“ ,;)
Vol, 20 198
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pment could hardly pe ignored,

The resolutions of the General Assembiy are, of course
only recommendatory though 1% is widely believed nii.
congidering the universal representation in the United
Nations, that these resolutions passed by a prepon-
derent majority of worid opinion may well be taken %o
ﬁe indicative.of theemerging rules of customary inter~

national‘lawc

B, Pogition in India

1. Constitutional and Legal Pruvisiong

The Comstitution of India ae originally enacted
tréated the right to property as a fundamental right
of citizens and non-citigens alike, Article 31 of

the Counstitution read ¢

11. U.S. Statement in A/c 2/SR. 1649 pp.21=22

12, Richard A, Falk assigns a quasi-judicial
chaurteter to such resolutions (op. cit, h 7,
supra) In Bovetts' view such resclutions
indirectly become a source of international
lawv, (D.W, Bowett, The Iaw of International
Ingtitutions, p.42). According to Bin Cheng
they 'serve as midwives for the delivery of
nf nascent rules of international customary

lav* (Bin Cheng, "U.K. Resolutions on Outer
Space: Instant International Customary Ilavw",
Indi ournal of International Iaw. V. S

1965 39) Rahmatullah Khan calls thom
the 'normatlve basis of the new inter-
national law'. (Rahmatuliah EKhan "Inter-

national Iaw 0ld and New", ;gg%@g_gguggﬂ;
of Iaterna . jonal Loi, Yol. 15 1975
Do 379)n
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(1) = No person shall be deprived of hip property
save by authority of law.

{(2) - lio proporty, movable or immovable, including
any interest in, or in any company owning,
any comierecial or industrial undertoking,
shall be taken pooseosion of or acquircd for
public purposes under any lav cuthorising
the taking of such poosession or such acquie
sition, unless the leaw provides for conpenw
sation for the property taken possession of
or ccquired and either fizes tho enount of
the compensation or specifies the principles
on vhich and the manner in wvhich, the
compensation is to be detormined and given,

According to this proviaion,'priVQte property of
any parson, iacluding a aon~citizen, could be ncquired
by the siate only for public purposes and by tho procoss
of lavwg and such lawv nus? either fix the coﬁpensation
or specify the principles on vhich and the manner in
vhich the compcncéuiun i t0 be determinecd and gi&ga.
The word ‘compeniation' in this proviocion vas intor-
preted by the Indian Suprome Court to mian "just,
cgquivalent or full inﬂempificatlgn". A provigion in
& land reform &gw liniting tho componontion for
acauisition of lund to the mariket vnlue of tho land
on a cortuin oarlier date (31 uecember 1946) was otruck

doun ac incomsistcat vith the gbove interproetation in

13, O.lie Becorvei, %gnsgigggion@l Inyr of India, 2nd
ed, Vols I ps 654,

14, Vest Bongnl v, Dalo Banerji (1954 SCR 558),

15, veot Bengal Iand (Dovelopment and Planning)
Actg 1948,
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80 fu? 0o the prineiple laid doun lor doteoralining
conponcation denied Yo the owvner the ineromental
value beiveon 31 Docember 1946 ond the date of
oxpropriantion., As thio appoared to bo oo rigid
a viow in the contoxt of the avowcd policy of
‘the Govoramsnt for agrarian raforis, the Pourth
Mondment (1955) added the erdsﬁ and no such low
shali be eclled in gueation in aay courd ea the
ground that the compcnoation provided by that lav
- is not adoyuate” to tho said provicion of lrticlo
31 (2). |

In sone of tho cubsequeat cance which come upy
before the supromo CGourt, hovevery, n vior ung tokon
that the rourth ‘mundment by it :iaiay ¢he o
'oomfonsation' hnd ceccptod tho intopyrotition put
on ?%at vord Dy tho Jupremo Court im Jeln otnorji®o
cnot. th? viey ealalanted in tho M xae Qoars
stpiking éoZn tho Zanbkin: Qonpanico (Aejnisiticn ond
Pranalur of Unloptulkiayge) Let, 1962, oa the gmouad
thaot oven aftcr €0 Doarth Amondoent the eonntasation
and %9 de juot couivalont. ihoe court ptuted ehat"ﬁho
Conotitution suarcatecn o 2ieat €0 20D Xn0ntion -
on caelvelomt in aoucy of $he pooporsty counulsuadly
acquired, %008 iu the baule guoroniec®y  In elloeh,

thorogore, thv soarth incnusnt Loilcd $o bring aboud

16, BCO Fa VpOimiy a5 oo
ol it ( 1065) 001t 614,
17 dedvdovper—vr—thrroar-Popularly oin ¢o tho Jauk

votioandigotion cuct,,{(1970) 50 Ll $20.
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any real cocn 0 in tho situation, %o pet over this

- udlZiculdty, (LU suiniywsifth Anvadoont roplacoa $ho
vord 'compencoti.nt vith the vord 'vnount’ im sArtielo
31 {2)s Ghc lo¥rty=fourtn Amondment ultimetoly
deletou articio 1 anliogother oo that the right to
property tacmocitor eoncos to be éxfunuumentnl ricat
in thoe Indicn Comatitution. ., It wepo 20do en oruiinory
legnl richts Articlo 3004, to the follouing effoet

VAl ofoubeas

00 Lo~ 0 porson ohicdl we deprivod ox hio
rro ety soave by gathagﬁty uf datr.

The {ull fnport of $hic chongo hao not yot cone
ap for cxoulnution belore the Suprcme Courd. A
loarned ecommcntotor hnd, howover, tauon the viouw thet
the viry fact thet ompropriation heg to bo by aulbority
S2 2lay would, on 2 ronding o2 tho yelovont Lnterleo
soatoining the 1osiclsive poure 0 92 Jalon acd Lho

Stetsou, dnldicato that the poyment od concnontion aos
o
needocardly Co bho pond into thu nuw Zroviaium.

in Sordl, 19389, tShe Leodmo J49 doe 0 oo pulicey
gvaticaont 4o the Iaden Pepliczcat on fomelion enpdici,

vhick kold out ¢p ooLurrned Shed 42 forwl 2 cntoppious

P Sea

184 liene  CCEVLL, Ltactitutloncd w64 ladda, (2ud
Cd. woabnyp YOTITVCITTICIY De 1740,
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vere compulsoiily acquired, compennation vould bo
paid on o fair and equitable bacis. This, couplecd
with the farthor aseurence on tho frecdom of repatri=-
aticnicf cupitol, amountcd to saying that compensation
would not only be fair and equitzble but alse in a
trancfernble form, The eosurcnee was repeated vihcen,
in the course of o debute on tho Fourth Amendumont,

the Prime Plinister said in the Parliament:

i an always surprised to hear the propooal
being put forwerd repo: tcdly; confiscate
or exproprintc foreign capital. Anything
which is more unthinkable, uathoupht of
and unroplistic I cnnnot imagine; it hao
ne pclation $0 replity ... no eeouniry
vants $o0 brosk intornntionnl welations or
its credit in the verid by doing thic Linag
ol thing, in order to save NONCYsse o

fov crores or o fey million,19

in 1959, indig extended ite carliocr agrecwent
with the USA under the yatsed Jtatoo lavectmont
Guaranteo Prosramne, to provide for the paymunt
of "aneyuute compencetion' to Jou inveutors in the
eveat 0L oxpropriation of theoir acoets inm Inﬁia.
In 1964, the Coviernucent of Indi. -loo ontercd invo
an agrocaont ith tae Federal uoplic of Germany
providing, inior alia, ior the woyuent of "lalir
and ;nx cqguitnble compenoation® to Geroon inscstovu

in the cvont of poticnnlization of their acoets

16, fog sabhe vebuton, VoleIX, Part II, Col. 4840
1955), -
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In practico, nationndication of foroipn Cntors
price in Indip heo not boon vogy'eaanaa oad ovon
vhilo notionalizing Indian busincoo in eoxtain
coectoro of the eeodnony, ouch oo nationplipation
in 1909 of nll wajor Indion banioc, tho COrrose
ponding forcicn ontorpriocs hovo boon lofd clono,
Uherovor forcicn cntorprices huvo had €0 Do
aotionnliced 1¢ hoo boon only on payeont of full
eonponontiofne

Tho corliocot oncnmple uao that 02 tho Inperick
Bonk of Inddn 4n 1951, “ho Dpdtich charcheldorn
uére conponoatod o tho uvore(e prlico Gé tao oy pCU
Quring the precoding yoor uhich crownted £0 Me 1,703
por charo 0f the Loed voduo 02 Je 5003 (21 conpone
potion wao pold fully 4n each, In tho follouing
yoorp tho Roldar dold Jin0c, o Thollgeouncd Zoroisn
onteryedo, TOs Soica ovor By tho cGnto opd ALl
inoupane? oo notionnlinct, Ia $a0 forir enco
tuo aanyéhcmtaea Uo2 bascd on $ho Cuplot valag of
tho eCapony®o Charod, AR tho @nce of Mo inourcneo,

Ho 0La% JomOisn Ancurdrs doldn; bucinelo in Iadin

20, Sho Coleabo 2inn ¢ Juint Voatureo, 1973,
Pe 06
28,



vore compensated at 20 times the amnual average of

the surplus allocated to the sharcholders in the

two actusrial yoars preceding Januery 1955, or 10
times such average plus paideup capital, wvhichever
were more favourable, If there was ﬁo ourplus allow
cated in the basc period the componcation wae detere
mined by the value of assgets lese 1;abilitic§t During
the sixtieg, the only major nationalization, that of
banks, the forcign banksy as already'stéte&, vere not

nationaliged,

In the caso of foreign oil compani%a nationa-
lised during the soventies the amounts of componsation
vere decided by mutual agreement betweon tho Govern-
ment of India and the companies coneernod and thone
ampunts were paid in pound atarling is tho cane of
Burmah Shell and in U 8 dollars in reocpect of Caltex

23
and Esso,

II. BEPATRIAYION O CAPIYAL AUD ILVESNLLZ IRNCOLS

The Policy Jtatenont of Aoril 1949 had aloco given

21, iinthov J, Rust, Poreirm Enterprisc in India = Inuwo
and Policieo (Chapel Q%II, 19547 Pp TUC=TOZT

22, LBpwo, Conltex and Burnah Shell.

23. Sec. 8 and Socond Schedulo of tho Loso (Acquisition
of Undextakings in India) Act, 1974,
Sec. 10 and tho Jchedulo of tho Caltex (Acquisition
of Sharesc of Cultex Uil Refiming (India) Itd., ond of
Undortakings in India of Caltox (Indied Ltd,)Act,1977.
Sec, 8 ond GSecond Schodule of tho Durmah Shell {Acquie
sition of Undorteltingo in Indin) Act, 1976,




an assurance that tkere would ve no restriction on
the remittance of profits or repatrintion of cnpital
though remittance facilities would maturally dopend
on tho foreign oxchange situation. This assurance vas
nlgo embodied in the already cited agrooments with
the U 3 and tlept Gerameny. The sssurance had held
good all along and no restriction has at any stage
been impoged in India either on the ropatriation of
tapital togethor with capital appreciation or on the
romittance of investment incomes like profits, divi;
dondo and interest, apart from the ordinory vequire-
ment of obtaining pernission of the Reserve Bank of
India for the renittance of foreign exchange in
tornc of the Poreign Exchange Rogulations Act,

1973,

48 n result of this policy there have boon subse
tantial remittances abroad from lndin on account of
investment incomcsoe Tho total emount rcaittod ycarly
has been oteadlly going upe It wont up from 3,428
million in 1965-66 to 3, 1485 million in 1977~ 78;
dividendo going up from [z, 194 to . 680 million,
tcchnical feco from e 70 to Ise 281 nillion and
royalty fron e 29 to 5. 195 milliogf During the
years 1956-57 to 1976=77; a sun of s« 14,942

24, Pinsneinl Egpress, How Delhi, Hay 25,1981
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hillisn wvas remitted abroad as investment income
undor the followlag heads besides roinvested carn=

ings of over fs. 4,000 million during that period:=

Profit ' 53¢ 39314 million
Dividends 5,223
Interest 39528
Technical fees 2,028
Royalty 1,049

T g DS O I s
25
Pse 14,942 million

25, Indian Investment Centrc, Hew Delhi, Iﬁdian
Economy at a Glence, 1980,




COAPZUR IV
LICLLSIAG Al RUSUIALILH

in the matter of industrinl licensing and rogu~
lation, the forcign entorprice ic oubjeet to the
nunicipal ley of the soverciga otote, 4ccording to

Article 2 of the Charter of sconomic dights and
-’ .
Dutico of Stateo, cvory octeto hes the right:

{a) %o xogulntc and exercico suthority
ovor foreign inveotment ithin ito
nationol Jricdiction in accordanco
with 1¢c lavs and@ roguletions and
in confowmity vith 3to national
objogtivoe and prioritios,  Jlo Stoto
ghall be compolled to grant profoe
rontinl troatment o forcisn invooie
nent;

{b) To rogulatc cnd cupcervico tho nctie
vitico of ¢raononational ecornorationc
Uitidn 4tec notionnl Juricdicetion wnd
tako nencures ¢o onsuro thot cuch
activitioo comply uvith itn laus,
raleo nnd rosulnvions and coaforn
with 4t0 coonczic and coeinl policies,
Sranongtionnl ecowporntiond cohall aofl
invorveno ia the toranl affaleo
of o heot Stato, Lwvery S%oto choudd,
with Mall regoed for ito covopcign
rl hic, co-oporuto vitn othor Stoctoo
in tho ozoreice od the right oot
forth in thin cub-porrsroph; 2

Ea Indig foroi¢m omtorp,pricoo uro $rcotud of Lor
vith larse indigenons imnduptrioal houocpo in tho nottor
of liccnoing and rugulativn, Sho diffopant ypes of
controly in Loxrgo arc digcusocd in tho £0110uing portw

aroapho.

1, wens Recolution 3281 (4AXIX) dotod boec.12, 1974.
2 pern 2 Article 2 idid,
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I IOUCIRIAL LICLULLLG

Ne Induotrisd pelicy

Iniia concidoro inguctrialiuatidn no 2 Bineé gug
pon of oconomio pracrecée The Incuctzicl Policy
Kegolutions of 1943 and %95%, thrcu_h tho oStoteacnto
of Iniduptrial Policy of !9?% and 1980 sp0ll out the
mein planko of the countryts indusirial policy. ihe
bagi¢ aimo are t0 acgolorato the rote of ceonomie
grovth, to cpeed up induotriolicztion and, in portie
culsy to devclop heavy induptrios ond opchinC-noring
indusntrico, oo =8 to pravide tho ¢cononle Loundutionn
for incroasing opportunitico for gninful coploynaunt
snd improving living otandords ond uworling oonaitio O
for who maug of fae pecople, Jﬂll@ st the oo Cine

7
reducing the ozioting dinpartiua of iacose asd veulthe

1. _Claggdlfiention of Iniwntrlcs
2he Indupntricl Policy weolution oo 1950 diviued
inZucteles into Shipae enGejorice hoving oy xﬁato $a.

part vhich the oftnio would play in coch of Then,

3o Parp 4 of the Stuteooent of Industrlicl Policy
of Jduly 12380,

4. ?agglutien Hos 1 (3) 44 (13)/48 o2 6%h April
044,

G, nonolution Loe 91/CL/48 of 3Z0th Asrtld, 1956.
6. Uf 235rd Uoconboy 1977,
7. Inluctricl rolicy Lerolutionm, 1956, rcro Se

8. 0Ooeopd 7ive Jong Pinng 1950 p p 2930,
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a0 irs$ cotegory iacludeo 17 industrico onuneratod

9
in Schedulo ‘A’ to the Heoolution, Those are industrico
of basie anﬁ\a%rategic importance or public utility
perv coo or industrics vhich are ossentisl and reogquirs
investmont on o seale which unly the state can provido,
Tho futuro develo nent of these induetries io tho
oxclusive rogponeibility of th¢stuve s¢ that all nov
units thorein vould be unly iﬁ tho rubliic Sector. Tho
gecond category incluies 12 induotzios eaunmorated in

9

8chedulc *4' to tho fesclution, 4whoso ayxe induntrics
vhich vould progressively be otnte«omed and in which
the otote vould gonerally take tho initistive in estabe
lichinz newy undertakings, thouszh private ontorpriso
would also be oxpcoted to oupplenent tho elfopt of the
ntates. 7Tho thipd cotogory comprices all tho ronpining
industrice the furxthor dcvelopnont of shich, in gonercl,
would bo lefté to tho inltietivo ond contorprico oX the
Private 50¢ion.

The Ronolution, Loucver, clcriiiod:

(i) whore thexo exist in the come induotry
both zrivately or publicly-ouncd unito,
it vould continuo 4o be the policy of
thc LDfatc $0 givo Lodip Gnd non~Gicerl-
pinftory treatment $o both of then,

(11) %he divicion of indussries into soparato
categorics doeu not imply tuct they wpo
being pleecd in votereticht compartocnio.
Incvitibly there s1l1l not oaly bo on »roo

. 0f overhopping but aloo o great doal oF

dovesailing bebveon indusirics 4a gho
privato nnd public occtoru. '

9, - Soe Appondixn ‘87,
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2.Core Indusssricg

tithin tho abovo broad policy Lramevork, tho
Govornment of India have drovan up a list of core
industriég in vhich the lorger 1nduatri;1 hougos
and foroign concorne, their subsidiariep and branches
of foreign compeniccy nre, in cozaon, eligible to
porticipate provided the item of manufacture is not
one that is reserved for production in the Public
Sectgi or in the S.nlleseale Sect;g; they are,

ordinarily, ezcluded from otaer industries.

10. Appondix (i) of Industrial iicencing Policy of
February, 1973, Sce Appendix 'C°,

ite Undortaiings that by themsolves or in interw
comneetion with othor unuertckings hnve assets
{in India) of not less than R, 200 million,

12, §Schedulo 'A* t¢ the Industrial Policy unesolu-
. tiﬁn. 1 956&

13« ‘!8mallegcnlo Soctor' includes ‘gnull-geals unito!,
ieCey unsoridltingy huving invoptmonts in fincd
pnosets im plant and nachinery not cxcceding
J3e 2 miilion and 'ancillarica', nconing undore
t=2kings hoving investmonts in IJired aeopetso in
plant ané mochinery not oxceoding G, 2.5 pilliom
and cngaged in the monufaecture of parts,
cozponento and cubeassombiico, t00 ingo oy intor-
nofiistes, or im the rendering of services (nd
supplying 50, of their prouuction or 100, of their
servicen, as the ecase moy be, 10 other unito Or
production of othcr axticles, (ue.Jds lio. 98 (u)/
ID2A/2983/73/1 deoted 164h Yebruanry 1973, oo cnonded
from timoe to timo t111 ..J. Lo. 594 (o) dated
315t duly 1980 publiched in thoe Gugetto ol india,
fxgg?oxdinqry, Port-I1I, oScevion 3 (di) of July

9 * '

The list of itoms yerorved {or the smallescalo
gector hus buen cmplificd fron time to times
presontly it inclules over 800 items (iU ilo.281
(o) dated 26.4,1978 quoted in L.ds sutta, 2.0

Induatrios (Yevelorment and Uef 4 ct 516
Policy cnd Procodure, (Allphnbag, §978§ Pe 530




B. Iicensing

. then is o Ideconce Reaulred

The legislative framework for the implementation
of the gbove policy is provided by the Industries
(Development and Regulation) Act, 1951 and the Rogise
tration and licencing of Industrial Undoertakingo
Rules, 1952, The Act applies to o wide range of
industries grouped,gn&or 38 heado in the First

Schedule., 4 licence is necessary for @ 1
5
1. Establishing a nev industrial undegtaking;

2, Teking up the manufacturc of a nev article

in an existing industrial undartakiﬁgg 16
3. Substantially oxpanding the capacity of an
industriel undortoking in an cxisting lime

of manufacture; 18

t4. 4 liconce ip o writton pernicsion from Goveracont
£0 an induotrial undortaking t0 nanufaocturo ppocie
ficd articlcss It includes particulars of tho
induotrial undortaking, ito locntion, tho articles
t0 be manufecturcd, tho maxipum copacity and ¢ho
poriod vithin vhich cuch liceonocd capacity choald
be establioched,

15, See, 11 of tho Induntrico (Dovclopoent and Regulation)
: Act, 1951,

16, Sees 114 1bid,

17. ian industrial undertaking can, howvover, ineronge
the production of articles for which it is licconped
upto 25 of tho licensed eopacity without obtaining
o pubstanticl exponsion licence if =

o) no additionnl plant ond machincory 19 instolled,

b) no pdditionel oxpenditurc im foroiga oxchange
io involved,

¢) no agdditional demand for scareo rav matorials
i0 node, and

d) the iten io not reserved for tho Saallescalo
SOOtOI‘o

(£.n, contd,)
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4, Carrying on the business of an existing
indugtrial undertaking to vhich tho licens-
ing provisions of the aAet did not originally

- apply on account of an exemption order
issued by Govermment but became gpplicable
on the cancellatlion of the exomption order
and under certain other circumetonces as
provided in the Act; 18 and '

5+ Changing the location of an existing indus-
trial undertaking, 18

The Aet, hovever, empowers the Central Government
to exenmpt any industirial undertaking or c¢lass of
und ertaltings or any ocheduled indugtry or class of
scheduled industries from the operation of all or

19
any of the provisions of the Act,

as General Exzemption : In exercise of the above
power the Governnent have éxempted the Smalleseale
Sc¢ctor, from the licensing provisions of the Act undor
certain conditions, The exzemption ie oxtended to
other undortakings on the following conditions : 2

a) The undertaking ic not a foreign concern
or an HRTP undortaking, 21

AE Hinistry of Inductry, Government oz-'
Indiag, ilew Delhi "Guidel.nog for
indugtrioo - Part I", 1979, p. 1-6_7

18. ©Sec. 13 ibid.

19, Soet. 2938 ibid.

20, A foreign company, its branchets or subsidiaries or
a compuny in vhich more than 403 of the paid up equity
io hold directly by foreipgn componiep, their branches
g:afubsidiaries or by foreigm nationals or non-rPsident
. ang. :

21. Soe p. 58 infra.
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The proposed investment in fixed assets
in lund, buildings, plant and machinery
for establishing a nev undertaking or for
effecting substantial expanoion or for
manufacture of nev articles uoces not
exceed 3. 30 million,

The 1limit of s, 30 million applies to
one or more of the activities specified
vhether singly or taken together, vhethor
in one or more stages.

If-the undertaking is an existing
undortaking not already cover by regise

4ration, licence or permission under the

Act, the proposcd investment and the oxioting
invegtment together should mnot result in
the total investment exceceding iy, 30 million.

T.¢ proposed investmont doos not reguire:
foreign exchange per year either for the
import of raw materials {(other than steol
and aluminium) or for parts and componcnts
{(after three years of coming into pro=-
duction), excooding 159 of tho oz-Lactory
valuce ¢f the annual production or upto o
ceiling of rupees four nillion for rav
natoriale and parts and conponents,
vhichever is lesg, '

The cxomption is not avallable for ~-.
nanufacture of articles regerved for the
Cnallesecale S8ector or the Public

Sectﬁr'

ii)8pecificd industries (coal, textiles,

milk foods, malted fcods, roller flour
milling, ©il geed craching, vancepati
leather, matchec and alcoholic drinkso
requiring opcclal regulation, cond
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| 22
iii) 12 other specified industries.

£)

The undertaking should not be located in
an rrdban area., 23

The excmption is also subjeet to the condition

that the undertaking should, neverthcless, register

itself with the Directorate«~General of Technical

Development or other technical authority concerned,

22.

25

All qualities of steel manufactured Lrom
electric furances based on scrap.

Iron and steecl pipes and tubes and staine
less tubes,

Bright bars

Tin containers and metal containers.
Drume and barrels.

tiires of mild steel, spcelal steel and
alloy stocl-coantod and uncoatod,
Bo=rolling of ptecl.

son=ferrous oomis, alloys, flat products
and eXtrusions excluding aluminium senio,
Onmitted,

Unitted.

Omitted.

, ACC/ACSR Conductors,

Omitted,
Cnitted.

' Omitted P
, Tubular Poles

Steol 3tructurals
sheet letal componento,

According to Pross Note of liovemboer 20, 1980
this requirement may be relaxed in certain
cagses t0 synthosize thoe tuin objectives of
optimun utilizution of installed capacity and
proscrvation of the environment and tho
ccological bnlence of the country,
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like the Textile Conmissi. ner, the Iron and Steel
COntrollgr; the Jute Commiscioner or the Coal
4 . -

Controller,

b, Substantial §§Eanéiou: The following exemp-

tione are allowed in the case of substantial expansiont
.25
(i) automatic Growth: Substantial expansion

licence is not required for automatie growth to the
extent of S% per annum or limited to 25% in a five~
yeareperiod, in one or more stages, of the registered
or licensed capacity of the industrial undertaking,

eubjeet to the following conditionsi-

24+ S5.0. 98 (8)/D3a/29B/73/1 of February 16,1973
a8 amended from time to time 141l 5,.0. io.
880 (n)/12/112/79=12 of Hove. 5, 1980 publiched
‘in tho Gagotte of India Extraordinar z ’
Section 3 (1ii) of Rov, 5, 1980. Seco also Pl
Halik, Industries (Dovelopment & Negulation)

25. This oxemption applies to core induotries
{Appendix *C') os well mg to the folloving:s

t. Automobileo ancillarics

2« Castings and closed dio forogingo

3« Tractors

4, Commercial wvehicles

5« Conveying equipment

6. Diesel engines, punps

7. Cranco

8. ZIZarthmoving, mining and nctallurgical equipment

9, Hydraulic eguipment.

10. Industrial mochinery, including chemical plant
and machinery.

11, ilachines toole

12, Textilo machines

13. Pover trancmlesion and diotridbution eguipment
{other then cablcs and wireg) ‘

14, Power transformera.

15« Switchgears

(8.0, o, 621 (E) dated 14,8,1980 publishod

in the Gagzotte of Indiag, ~Zirpordin Paxt 11,
Sec, 3 i ’ ated 14.8, 980 7
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o) t¢he articles of monufacturc arce not .

regerved for the Suall-scale soctor;
| b) if tho schemo of cxpancion involves isport

of copitul cquipment, it moy be cubject to such ox:ort
obligations ue may bo gpecificd by the Central Governw
nent;

¢) the propooed expansion 18 in regpect of goods
for vhich the industrial undertuliing is not & domninont
undortoking within the neaning of the IRTP Act, 1969.

26
(ii} Inntnlled eapugity : 4Yhe cxemption ocoip

t0 rocognize Annbtulled cuapucitios vhich arc in ezeono

26, Thin excmption gpplicso to corc ind.otrico
{4ppendin *C') ap woll as to tho folloving 3

1o 0il Drilling bquipmoent cnd accccoorice

2. Poucr ZTrunomivosion sccevcorico including
inculaters end bushingo, preforacd trunc-
migoion lino Leccepocorico

3¢ Ruilugy Sufoty nnd Jignalling cjuipment

4o Upoelnd Alloy, castiags o0 Iron ond jialloablo
eaotingo nnd otuinloss oteol caotings.

5 rumpo and Compresoors

6. dich tensilio otecl nuto gnd bolto

T+ 2lcetric jenvrotoro

8. Lngineoring pvoduction aldo cuach ¢o cutting
an& foraing tuoloy, pattoran cnd dico,

8, o~vheoloro pnd rhregeiuhoolord

10.ﬁofr150raﬁors upto 167 litexs

f11ecloctric ccilding fons

12,0y Coll Jdatterico

13,018 lunps and Pluoreccont tuboo

t4,uicelco

15. 0156 and Pharopeoutical

(SsUs Li0e TO3 () duotcd 449,80 pllbliﬁ:l@ﬂ in
‘the gngotie of Inuin . Xtrnoxrdl nyte=i L,
Seetion » (41) duted 4,9,193.),
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of licenced capacitlies. It is sudbject to the folloﬁing
conditionsie
a) The items of manufacture are not reserved
Tor the 3mallnacaie Sector,
b) the industrial undertaking is not an [RTP
undgrtaking—or a FERA undertakiig.

Il. FOREICGN COLLABORATION

" As_Policy on Foreimm Capital

The Industrial Policy Resolution of 1948 recognized
that participation of foreign capital and enterprise,
particularly-aa regards industrial technique snd knoye
1edge, would be of value to the rapid industrialization
of the country but pointed out that the conditions undor
which foreign concerns may participéte in Indian
industry should be carefully regulated in the national
interest, The basie¢ upproach 0of the Govermnment toward
private foreign capltul was enunciatod in the Statement
of Policy on Foroign Capital mede in the Parliamont by
thé lato Prime iinister, dJawaharlal Nehru, on 6 April,
1 949, Thie statement laid down tho follouing
principies @

27. Bee P 46 infrae.
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i) There would be no discrimination as
betwveen Indiaon and foreign enterpriscos;
all vould have to conform to the
industrial policy requirements of the
country and be governed by common
regulations,

ii) There would be no regstriction on the
renmittance of profits and repatriation
of capital by foreign enterprises
subjeect, of course, to the foreign
exchange situation,

iii) If any foreign interests camc to be
compulsorily acguired, compensation
would be paid on a fair and equitadle
basis with reasonable facilitieo for
renittance of the proceeds thereof,

iv) The major intereat in ouwnership and
effective control of an undertaking
should, as a rule, be in Indiaen hends,

v) There would be no objection to the
enployment of non~Indigns in posts
requiring technical ekill and eXperi-
cnce vhen Indians with requisite
qualifications are not availablc but
Indians should be trainced and enmployed
in managerial and technical poots ag
quickly as poasible.

The Pirst iive Year Plan (1951=56) claborated
this policy further in the folluwing worde:

In view of the fact that the investment of
foreimn capital necessitates the utilization
of indigenous resources and aluo that the bdeot
use of foreign capital is as a catalytic agont
for drawving forth largoe resources for domecstic
investments, it is desirableo that such invoate
nent ghould be channelled into fields of high
priority. The broad principlc to be iollowed
is that foreign investment chould be permitted
in ppheres vhere new lines of production are
to be developod, or where spuciul types of
experience and technicul skille are required,
or where the volume of domestic producticon
is small in relation to domand, and there ig
no reasonable expcetation thet the indigenous
industry can eppand at a sulficiently rapid
pace. The system of joint enterprisoes under
vhich a nunber of foreign concoins have cotabe
lished new inductries in the eountry 4in
collaburation vith Iadian industrinliste
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appears to he suitable for securing the

employment of equity capitul. Agrecments

for such joint particlipation between foreign

and Indian concerans should be subject to

approval of Government, 28

The policy wes reiterated in the Fourth Five
Year Plan {1969~74) thus :

sse Care hes t0. be taken to ensure that foreign

collaboration is regorted to only for meeting ao

eritical gap and does not inhibit the mazioun

utilizotion of domestie know-how and servicesg,

Thus, for exemple, foreign collaboration in

the production of consumer goods whether thoy

¢zn be produced within the country or not,

will not ordinarily be permitted oxecept in

the Interust of largor exports ... Import

of foreign knou~how, particularly in

sophisticated industrial fields wvould

continued to bYe reguired, 29

The approach of the Govornment toward foreign
capital is, therefore, pelective and baged on
nationzal priorities. Import of capital and techno-
logy is permitted in asophisticoted ond high priority
arcas, in expory oriented or import cubotitution
induetries or for enabling indigenous ianduotry to
update oxi_ting tcchnology to meet cfficiently domeotic
roquircnonts and / or to becomo compotitive im tho
oxport market., Poreigm charcholding ic generally
gought to be linited to 405, Import of technolery
1o cought to be tedllored to the changﬁng‘needs of a

doveloping economy. The fovernment have drava up cn

28, Pirst Five Year gi%, Re 438
29, Fourth Pivo Year Plun p. 312
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1llust.ative list of industries in vhich no forcign
collaboration is coasidered necaseazg, The approach
is not however, rigid; only recently (19803. the
Government of India have Ilnvited foreign companies
to parﬁicipata in ¢il exploration on a production
sharing basis in certain on-shore as well as offe
shore éreas éespite.the fact that 'dineral Oilst® is
an ind:s?ry reserved for the Public Seczgr according

to the Industrial Policy Resclution of 1956,

B, Dilution of Foreign dZauity
is Poreisn bxcnange Remulntion Act

Under the Foreign sXchange Hegulation Act, 1973,
the Reserve Sank of India's permission is neceoocoary
for :

i) the carrying on in India, or tho setting up of
& branch or office or any othor place of busincseo
in Indies for the purposo c¢i carrying on, any
activity of a trading, comuocorcial or indusntrisl
pature, or

ii) tkhe acquiring cither vholly or portly any
buiglness undertelking in India, or

iii) the purchcse of shares of In&ian conpanies
or gecuritices registercd in iIndie,

by persons resident outside India (including Indian

30, Hinistry of Industry (Department of Inductrial
Devolopment) Govemmment of 4ndian, Few Delhi,
Pregs 3.0u6 io. 9 (10)/78-;.‘(3 Ii dated 28412,78.
See appendix ‘ULt

31.. [Hdnistry of Petroleum, Chonienlo and Fortilizors
(Department of Petroloum), Government of India,
Bov Dz2lhi, ideport 1980-8B1 pe 6

32, Boo Appendix 'is°,.
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citizens) foreisn citizens resident in India auw
éompaniea (other then banking companies) incore
porated abroad or having a non-resident interest

of moro than 40;2 as 7ell oo branches of such
33
companies,

2o FuRA Guidelines

ae The Guidelines : In 1973, the Government
framed certain guidelines under Section 29 of the

Foreign Exchange Hegulation Act for the purpose
of broadbasing the ownership of existing foreign
enterpriges in India. The guidelines required
the foreign enterprises to fall in line with the
folloving pattern over certain periods of times

i)  All branches of foreign companies (excopt
Airlines and shipping companies) operate
ing in India shouid convert themselves
into Indian companies and conform to the
following principles : 34

ii) Mamafacturing conpanies engaged in corc
inGustiries or in industries roquiring
sophisticated techrnology or in predo=
‘minantly export orientod industries
(minimum exports being 60j of total pro-
duotion) should incromse Indian parti-
¢ipution t0 =~

a) not less than 2655 if the specified
activities account for not loss than
754 of total annual turnover, and

b) not less than 49% if the specified
activities account for less tham 75%
but not less than 605 of tuital annual
turnover or the oexporto account for
more than 40% of the total annual
turnover, ' '

1i1) All other comanies should bring dovam the
forei¢pn shore~holding to 404,

33. Sections 19 and’29 of the Foreign Exchange Rogulation
34. See Appendix 'C', ‘ Act, 1973,
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Tea plantations would be treated at
par with compunies engoged in core
industrics. Airlines and shipping
companies would be dealth with on the
basis of reciprocity.

Companies not uvilling to mbide by the
above guidelines may wind up their
buginess activities in India. 35

. Dilution of Foreiem shareholding: The follov=-

ing policy was laid down for the dilution of foreign

shuareholding in terms of the above guidelines:

3%

(1)

(i)

(111)

Pilution had to be by diminfishing torecign
shareholding; fresh capitel was aslloved

only vhere justified by an approved cXpunoion
or diversification project or established
capital expenditure programme,

Pirst preference wag for plucement of
shures on the market for subseription by
the public through a prospectus., Second
was for igsul Yo exigsting Iaulan sharoce
holdéms on a 'Rigats' basis if the conypany
vas alrcady widely held and a quo ed
con;onye {In such cames firm allotmente

to public finencial institutions could
elso be mude).

Apart from these, firm allotmente wvere
permitted only in fLavour of cmployces
and business associantes within certain
li:.lit Se

Guidelinus placcd on the Table ol Parlinment oa
December 20, 1973 as subsequontly clarified and
amplified by the iniotry of Pinance, Indian
investment Contre,

and 35 (1) %0

industri sgdicensing and
Poreian 0011§bora§iog, Nev uelhi, 19755, pp T1=-81
iv).
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{(iv) Private transasctions vhich would result

The

in alliotment of controlling intervst or
buik sharcholding tc outsiders wvere not
peraitted, 36

effect of this policy on Indian branches and

Indian subsidiaries of foreign companies during the

year 1973=74 to 1978-79 is reflected in the follouing

table,
TABIE 2
BRAWCHLS AD SUSBIDLARIsS OF FunhlCGR COMPANIuS IH LiulA
197374 197475 197576 1976=-7T7 1977=78 1978=T79
I. T.\’QQQf )
branchies
of foreipn i
companies 540 510 481 482 47% 358
in India
11,0, of
Indiaon
subgie
diagries
ith 72 .65 o1 55 51 4%
foreign
sharec=
holdl g
of 1005
90 to 99} 8 6 ¥ 7 5 3
80 to 89 9 11 8 5 5 5
70 to Toy 16 15 16 16 12 19
60 to 694 45 44 37 32 33 19
50 to 595 38 42 42 46 40 38
188 183 171 1614 146 12%
Z”Source:— D.Xs Ghosh, "aunltin: nal, tions i
India, Trends snd Performances, 197374 to
1078=79", Qoupsny hewld and liotes, Department

of Coa.ony aAffairs,

, Ggvernnont of India,
Hav Delhi, dJune 19804?

36, dinistry of Jinsnce, Govornment of India, low ﬂélhi,
Aocport, 1979-80, p. 42.
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By Harch 1981 thc procoss of dilution of
foreign sharcholding has been more 0f legs completed,
Sut of 893 applications received, the vasss of all
but 49 companies have boen finally disposed of, In
20 of thesoe 43 caues also the permissible level of
foreisn ogquity has been decided; omly the scheme of
Indienisation remains to be approved., The 29 cases

37
remcining to be decided includer. 18 drug companies,

Only a fow companies {which ineluded I.B.H.
and Coca C¢oln) decided to wind up their operations
in India. ‘the guideiin&s; however, forced some of
the foreign componies engsged in trading aetivities
to diversify and enter the field of specifiod monue
| factuéing or export oriented activities, Thus the
Indian Tobacco conpany hae entered the ficld of
hotel industry as vell a5 marine exporie; Hinduston
lovep has gone inty the field of ceuent production;
Brook Bond has taken to export of meat and other

38
aninal husbandry products,

It must, howove; be noted that dilution of

foreign sharsholding hao not necessarily reoulted

37. (iinistry of Finance, Government of India, Iew
Dolhi, depori, 1980«81, p. 61

38 8. Rangoarajon, Papor read at the seventeonth
Annual Conferoncc of the Indian Society of
Intemational lav, March 6, 198%,
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in trancfoy of mancgoment control, Vhile diluting
equity undey tho guidolines como of the conprmico
vore aliowod to ontor into porpoetunl logal agroOm
nonts vith their holding comprmies abroad vooting
nanogenont control in éaxaian nendo ovon with
ninority charcholding. Iipton (Indian) I8d.,
Zormorly o branch of Unilever of U.K., and Colgato -
Palnolivo furmerﬁy a guwpidiary of taegg.&._bacnd

tranonationnl, nay sc gquoted as oxompleD,

The policy folloved im approving forcign
eoligboration propesals hae been cutlinod abovo,
Uith the building up of a substantinl rocervoir
of industriol capability and technolopicnl oltillo
in tho country the emphoois io chifting to tho
inport of oxport oricntcd or high coghioctication
.toehneloay.

Teehnienl Collnboratior
According S0 Ciao 1antoot policy announccd im
1560, tho poriod 0 o tochnicul collobommtion ogroce
nont ooy ontend upto 10 yooro. %00 poyolty
poynblo gaculd not cncocd $H of tho totn) ozxfactory
voluo net of czeico dutico ainuo lupded coot of

3%, U.Ke Goysl, "Tho impact of Eorniaa unbaiaiariau
on Indin'c salapso of Paymonto,® 3 npti
of Public adminioiration,(lew Lolhi, 979 9.'
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inportod conponento and 4% chould bo subjoed to Ipdion
taxos. lunpesun paynonto, if,cny, chould De payoblo
in threo inotoloento, ofter the agrcomont 1o {ckoa on
recoyd, on dolivoery of teghniecl docunentatioas ond

on connonoumont of comucrvgiul productions The oarres .
ga;é of lumpwsun ond roycltly ,uynents chould not
oxccod 875 of totol ompoeted oalos caloulated on tho

40
ox=foetory valuo bue.g asc above,

Tho nunber of foreigm collaborntionp anyrovod
upto the cad of 1980 conco to 6313. Tho yoosvino,
induo.ryevico and countey=.ise dotolilo arc givea im
fAppondin 'L%.  Jho ounbor of Loroin cullnbomationo
ap,roved 4n 1000 io tho hifheot covery almoot double
tho canunl avoro 0 02 cavlier yoorse Yhe capbasio
10, houovery oord pnd nore on 40 o of tochnology
rathor thom oa eapidtuld investoont. Viinim tho
loot Gen yoors or 0 tho propoztion of collaborationso
snvolving foroipn invootoent hoo couc dovn £rom 1655
to 135%; out of 603 Loroism eolinbosation agrecncato
opproved during the youro 1960 ¢o 1971 purely tcchnie
cal collnboration vore 496 vhilo cut 0f 1144 oarooe-
nento angproved duriag tho yeoro ?9764?0 19C0 puro

scehnienld colloborsations aunbored 923,

40, Hindolry of imluotry (Dopurtcont of Indugtrinl
Dovclopnent ), Covermutnt of Aindin, LU Jolui,

4%e indicn Invootmont Contre, Indirnm . gone;
Olrnec, 1030 cond liod. wry of loauciyy
scadqindiotriol ﬂOVﬁlQpECﬁt)GQVOﬁ&J» 2t of Indio,
HOJ L;O:!ﬂlit
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IXY carlaal IS3ULS CONTRIL

Control ovoer Capital lscues 1o ezorciced im Indio
ugtdor the Copital Issues {Control) Act, 1947, the ruigi
pade thorcundor ané tho Capitel Iupues (uxenption)
Order, 1969, vhich are adminigtercd by tho Controllor
of Oapitnl fsaucb in the [liniotry of Fim neo, Tho
oain objoet i tho regulation of investmeant in
accordance vith the objoctives ond prioriticn of
plonaning, The control nino not anlé ot roculating-
the financinl otraoture of ¢oa anico but aigé at

protoctin; tho intereotc of the inveoting public.

“he aproval of tho Contral Govorament 40
roquired 4ia tho follouving €o06CO fe

1) uhoro tho caomt of ocupitel to Do rasocd im
the porizot in o poziod 0f ORC your OREOCID
D 5 nillion,

ii) . hero tho choroes ore €0 Do 4ocuod at o
proniun or discounte

114) 411 boauo Acuucge 45
iv) all ioouco by LLP conranico.
Ag lindn Criturin
fho nore important critoric povoraing copitoal

issucs are tho folloving tw

42, $ho Copitnl Icouos (4 nlicotion for Connong)
31110139 19660

4%, 5%525; donopt of tho ldnistey of finonce 1980-
8,13; Je

¥
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oquity - dobt ratic shoula pe i & 2
11) ZEquity - proference ratio should be 3 1 1

1i1) Promoters should subscribe the preseribed
minimun, which ie 152 for an Issue upto
ise 10 million, 12, 1/2% for an Iseuc upto
s« 20 million and 107 for an Issue excocding
5. 20 mililon.

iv) Tho rate of dividend on preferonce phares
. should not exceed 115 46

Issuc of bonus shares should be in accordance with
the following guidelines

a)} The bonus iscue should bo made only out of fiso
reperves built out of geanuine profits or chare
prcaiun colleeted in cach; roserven ercatoed by
revaluation of fized assots ore not peraltted
to bo copitaliscd.

b) The residusl resorveo aftor tho proposcd capie
tolication ohould be at leaot 40 of tho
ineroanped paid up capitol,

¢) Thipty por cemt of the avercge profito boforo
tax of the conpany for tho provious throe yoars
chould yicld o 103 rate of dividend on the
expanded capital base of tho conpoaye.

d4) %ho company chould not havo dofoulted in tho

poynoat of otatutory duocc ol omployocoe such

gs contribution of provident fund, gratuisy,
onus,

44, Dquity io decened ¢o include ordinary shares, sharo
pgemium ond preference sharog not rodoemablo iR undep
12 yooro.

45. Dobt includes all fizmed intercot boaring socuritiocs
like dobenturcs, loans oxcopt purcly short tora loano
as voll ao preforence shares redecnablo in uandor
12 yoaro,

46, Clausoc 5 of the Capital Iosuocs (Bzomption) Order, 1969,
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e) Declaratior of donus issue in lieu of
dividend is not allowed,

£) Bopus igsues arc not allowed unless all
partly paid up shaores, if any, arc made
fully peid wp. %The amount of capitaliced
ot any one timo should not exceed the total
paid up equity capital.

£) There chould be a tine«lag of at least 36
months botween to successgive anmouncements
of bonus issuebs 47

The vorking of the Gapital lssues Control during
the last feow years is refleocted in the following
table e 7 |

TABIE 3

WORKING OF CAPITAL IUsULS CONTROL
(NILLIQE RUPELS)

Year Capital Bonus Icoues of | Capital
Issues lesuop capital Iabuco
aspproved included to none refused

in Col.2 |residonte
includcd
in Col,.2
Ho.Anount No,Amount o, Amount llo. Amount
1975 381 2,650 201 779 131 429 40 108

1976 355 3,664 226 1,226 141 1,130 29 46
1977 379 4,032 231 1,202 158 1,314 35 177
1978 369 2,732 233 999 138 654 19 40
1979 456 4,964 263 877 138 1,372 19 13
1980 460 7,814 255 1,316 134 875 15 30

(Compilcd from the Annupl Heports of the
of the Liniotry of Financo, Govoranment of
India, for the years 1976=77 to 1980=81).

47, Guidolinos for Bomus Iscuos of Sheres, A, Ronmaiya,
SGuidoto.tho.Conpaning.Acl, (Agra, 1977) 8th ed,
ps 1586, As revised om Auguot 18,1981, Economie
Times, ijouw uveclhi, august 20, 1981,
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IV CAPITAL GUOJS CONTROL -

1. Import rade Control

impam 2?raie Control is eXercised in India under
the Imports and Exports (Control) Act, 1947 ond the
Imports (Control) Order, 1955, The import control
covers practically all articles including capital
gaoaé and these are included in Schedulo I to the
Imports {(Control) Oxder., The import of scheduled
itens is prohibited except under and in acoordance
vith g licence or a custons clearance permit issued
under the said Order or an Open General Licenco

iszued by the Central Government,

2s dmport licence

The import licence for capitol goods is iscucd
after the industyrial licence hes becn given and tho
foreign coxlaboratlon, if any, hes been agprovngg
Itens manufoetured indigenougly are ordinarily not
elloved to bo imported but in the cooe of the
follouing projoets/industries of national priority
iaport of capital goods is pormitted on the dbnsis
of global teniers sven if they are manufactured

indigenously,

48, Plant, machinery, equipment or nccesgorics =
Import Policy, 1981=82, p. 2

49. Hand Book of lmgogi Export frocodureg, 196182
P 22-
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{. Pertilizers
2, Hevsprint and prper

3¢ Bagliec drugs

4s Basic technicul m terial for pesticides and
‘waedicides

5., Pouer generation, trancmiesion and distribution
6, HlHineral exploration, mining and bencfication

Te Petroleum exploration and production

8. Petrochemicals upto the stage of polymera

9. ilnnufacture of professiocaal grado clecetronic
components

10.Wacte disposal recycling and offluent treatmont
projeets and ecological ongincering.

1{.iaterial handling projects at ports
12, Suger

13,Cement and cement products (including
abgegtosh 50

As 2 rule applications for import licenccs for
subgtantiaol value of plant and nachinery required
for the cetting up of new projects or for uubstantial
expansion are considered only agcingt longstera
faréign invegtiuent or long-term foroign cxchango lonns
from official or other agencies. Inports on short
or nediuu-tiTn supplieis’ cradit are not ehcouraged
and deilerred poymont arrangements arc congidored
in ezceptlonnl caces vhen the Gov.rament aré oatig~

fied thut the suvings of foreign exchan e roculting

50. »rara 14 of tho Import Policy, 198182
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from the output of the plant and machinery proposed
to be imported villsbe more than sufficient to meot
‘ 1
the payment lisbility.
3s.. impors Poliey

The Import Policy and Handbook of Import Export
Procedurecs published every year under the suthority
of the Government of India give details of the
policy and progedures in this regard ae applicable

for that year,

Vo wONOPOIIES AHD RESTRICTIVE TRaDE PRACTICES

article 39 of the Constitution of India contains
a directive prineciple of State PoliZ§ to the effect
that the ownerghip asnd control of the material resounrces
of the comnnuaidy are go digtributed as best to suboerve
the common goods and the op.ration of the economic
system does not result in tho concentration of wealth
and means of production to the coumon detriment, “ho

ilonopolies end destrictive Trude Practices act, 19694

has bcen ¢nected in pursuasnce of thig dircetive

5. Hand Book of Import Export Procedures, 1981-82
P 29,

52+ uirective Principles of 3tate Policy are princie
ples containced in the Indlen Congtitution which,
thoush uot enforceoable by any court, are yect
fundamental in the goveraance of tac country
w7ith a duty imposed on the State to a,.ply thenm
in nmaking laws.
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principle. The Act secks to ensure that the
operation of the sconomice syantem does not result
in the concentratioﬁ of economi¢ power to the
common deteriment anéd provides for the control
of monopolies znd for the unrohibition of mono-
polistic and restrictive trade prectices., The
reatvictions contemplated in the Aet fall undor
the following three hegds -

1) Concentration cf Iconomic Power
ii} Homopolistic Trade Practices
iii) Restrictive Trade Practices

As Concentration of Lconomic Powex

i HRIP Undertskings
The provisions relating to tho concentration

of econonmic power apply only to the follouving typoo
of undertakings vhich are commonldy referrcd to ao
HRTP undertakinge 3

a) An undertcking vhich by iteolf or together
vith its inter~connected undertokings ovns Asseta‘
of not legss than 3¢ 200 million in valuce

b) A dominant undertakizg or interconnected

undertakings constituting a dominont undortaking

53, A dominuant un ertaking means an undertaking
vhich by itself or along -ith inter-connected
undortskings produces, sup.lies, distributes
or controls ono~third or more of the total
supply of goods or services ol any description |
in the country (Sccs2 (d) of the HRTP Act,1969),
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vhich gzn agssets of not less than B, 10 million
in value,

byvery undortaking falling in these two catepow
ries has to get itself roglstered with the Central

55
Goveranment.
Ls Setting u vewrurdertu i

tne act prohibits the establishment of a ney
undertaking vhich when ecsteplished would become
an interconnected underiaking of an undertaking
of the first category menti.oned above except with

56
the previous permission of the Central Government.

Ss..Substantial Expansion

An andertaking of either category, is prohle-
bited frox substantially expanding its sctivities
by the issue of fregh capital or by the installation.
of new machinery or other equipment or in any other
mannezz except vith the apprvvallof tho Central

¢overnment, vhere, however, a substontial expangion

54, Gec, 20 ibid,
55. SGCQ 26 1bid.
56. See, 22 ibid‘

57. 1t has been held that the words' in any other
nanner' should be read gjusdem generis with tho
preceding wordo so thnt the oXpenoion in any
other manner should be through a method vwhich
is kin to or comparablo with the issue of
fredn capital or the installation of new machi-

nery etce. (Ins re, Canara dank Aix 1973 lysore 95),
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licence is required under Sec. 13 (1) (d) of the
Industries {Development and iJegulation) Ac%, 1951
this approval under theMRIP adct is not necessary,
if the undertaking is not a dominant undertaking
and the expangsion relates t6 the production of the

29
gane or osimilar type 02 goods,

4, ierger and Iake-over

| Any proposal for'ﬁerger or analgemation of an
undertaking of the speciiied types wvith any other
undertaking or the merger ¢r amalgomation of any
two or more undertakings which would precult in tho
bringing into existence of an uadertalting of the
specified types requires the provious approval of
the Contral Government unless the two undertokingc
art not dominant undertakingu, are already intore
connected and produce the dazae gooda. Uinmllarly,
the acquigition by an undortuking of {the specified
types of the vihnle or part of anothor undertaking
by purchase, take-over or through inter-corporafe
investmegg, requires tho previous approval of the

o1
Central {ov.rnmont.

58, See p.36 supra
59, Sec. 21 ibid,

60, Inter-corporate investilent also requires geparato
approval under Scc., 272 of the Compenies Act, 1956,

61, BSece 2% of the HRIP Act, 1969,
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5. ublic Interest |

In all these cases, the Central Government may,
before taking a decision, have an ingquiry made by
the HRTP Comnmission, a permancnt statutory body set
up ﬁnaer Section § of the Act, The Ceniral Governe
ment may aceord a nroval if it is satisfied that the
proposal will not lead to the concentration of oco~
nomic power to the common deotriment, that it will
not be prejudicial to the public interest and that
it is expedient in the public interest to approve
0f the porposal.

The Act specifically requires the Central
Government. to give reasonable opportunity of being
heard to the asplicant before passing an order on

2
any such proposal.s

B, llonopolistic Trade Practices

The provivions regarding monopolistic tradg
3
practices apply only o monopolistic undertakings.

Unlike the americun enti-truct laws, under the

62, Sec, 29 ibia,

63« A4 monopolistic undertaking is an undertaking,y
which, together with one or tvwo other undertakings
produces, supplies, distributes or controls not
less than one-half of the total goods and
sgrvices oi any degeription in the country ,

L See. 2 (3) 1big
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Indian law, being a monopolistic undertaking per ge
is not en offence, It is only vhen a monopolistic
undertaking inéalges in a monopolistic trade practigg
and guch monopolictic trade practice is against tho
public interest that the Central Government is
empowered, after inguiry by the HRLF Commission,

to pass such order as it thinks fit tb remcay or
prevent any mischief resulting from such trade
practieg?

Ce Remtriviive Trade Practices

1. Begtrictive frode Practice
The provisions regarding reatrictive trads

practices are of gencral application not limited
to any .articular types of undertakings, A resS-
trictive trude practice means a irade practics
which could have the effect of preventing, distorte
ing or'reatricting coapetition in aony munner and,

in particular, vhich tends to restrict the fluoy of

64. A monopolistic traue practice means a trado
practice vhich could have the offect of,
wainteining prices at an unreasonable level
by limiting, reducing or othervise controling
production, supply or iistribution of any
goods or serviceg, curbing competition, or
liniting technical develorment or capital
investment to the coamon «etriment, or alloy-
ing tne quality of any goods or gervices to
deteriorate,

[ sec. 2 (1) ibid_/

65. SC‘Q. j" ibidd
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caplital or resources into the otrean of production

or vileh tends to bring asbout pendpulation of pricoo
or conditions o delivery or to aflfect the flov of
supply in the mariiet relating to goous or servicos

in such poanor a2s to impoga on the consumers unjusti-
ftied eogts or restrictiogs. The Bupreme Court hos
ruled : "The decigiem whether a trade proctice 1s
regtrictive or not hoe to bo arcived at by opplyinz

: thé male of roason and not on the doctrino that any
restriction as to areu or price will pcr ge b o
reatrictive trade practice, ELvery trade agreosont
rectraine or binds percons or rluces or pricoo,

The gquoeation i6 whether the reotraint is such a2
regulates and theroby prometoo coenpotition or vhether
it ic guch wo ney supprocs or cven Jdectroy competition.
To caetermine this qucstion throo nattcss are to be
econoidoured, PFirpt, what faeto are peeuliar vo tho
busincos to vhich the rostridnt Lo @; plivd, Jecond,
vhat vas the condition berore and afitor tho restraint
io impoped. Uhird, vhat 1lc the o turc gg the =octraint

oppd vhot o ito cetand op probvnble oifvcet®,

2, 00 dstrotion of ...weeuentu

Agrooaunts cuntaining cortalin coteogorien of

reatrictive tro.0 ;recticee cuch as vxclusive donle

66, cec, 2 {o) ibia,

67, DIeleo v, sociotrar of destpictive leode snpecriontio,
LLX 1GTT WC 970




—6idm

g agrecments, tying arrangements, price fixing,
price digerimination, resgle price maintenangg ars
required to be regi&ter:g vith the Registrar of
Restrictive Trade aAgreements appointed undor Section

24 of the Act,

3s Copse and vesist Order
iihether or not an agreement iz registered,

howvever, the NiLP Commission has got an oveny
riding authority to investigate and control a
restrictive trade practizg‘ “he Commission can
tnke ccgnizaace‘of such a trade practice either
Ssuo moto, based on its own knowledge or information,
or on an a;plication made to i4 by the Hegistrar or
on a referonce muwe to it by Gove.nment or upon the
receipt of a complaint from uny trade or consumers!?

association having a menbership of not leszs than
| 25 persons or from 25 or nmore consumaié. Arter
investigntion if the Commiosion comes to the tinding
that there is a regtrietive trade .ructice vhich, in

ito opinicn, is prejudicial to the pudblic intereat,

68, H.X. Sen Gupta, The l.onopolicvs nnd Re ictive
Trade Practices Act, (Z2nd cd, Culcutta 3980
TP P (e pem

690 See 33 iQi\I.

70, 8ec, 37 ibid,
Tte Sec, 10 ibid,
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the Comuission may make a ceasgé and desist order,
i.¢., on order dirscting that the practice shall be
discontinued or shall not be repeated and the agrecw
ment relating thereto shall be void in respect of
such reshrictive trade practice or shall stand modi-
£ied in respect therecof in cuch manner as may be
specified in the order, The Act raises a presumption
that a restriciive trade practice shall be deemcd to
ﬁe prejudicial to the public interest unless the
Conmission is satisfied that it is protected by one
or more of the 'gafe-ways' like protect.on of public
against injury, speciific and substontial benefit

to the public, meantioned in Section 358 of the ict,

IVe LusUniIAL APPaUvAL PuluChudan

The incustriul approval procodure has becn
considerably strecumlined by the Governmont in recent
years, An inter-ministerial ccmmittee of Secrctarics,
called the Projeet Auproval Bozrd (DPAB) has been
placed in overall charge of this rork. The earliei
Committees dealing with difforent aopeets of indus-
trinl approval, such as Liconping Committee, Yoreign
Investment Board, Capital Goous Committee, Idcensinge
cun-RTP Co.-nmittee, all now function as Committecs

0f the Project Approvul sSoard, “he Doard is serviced



by a unified agency, called the Zceretariat for
Industrial Approvals, get up in the dinigtry af‘
Industry, Department of Indugtrial Development, Tho
catreproneur may subm.t a compooite appiication for
ipndustrisl licence and, a8 nay be reqairod, for loreign
collaboration approval and capital goods clearance |
to the Sceretariat for lndustrial Approvals for
being placed before the appropriate Committees,

The Governmcnt have fixed a tiwe target {or clear.nce
of such compogite mpplicotions within 60 deys in the
cage oFf non-iulP companies and within 96 deyo in tho .
case of ;IRLP cumpanigg. In 1980 the Central Governe
ment h.ve also delegated povers to the udniniotrative
minigstries to canetion foreigm colloboration proposals
in cuses not involving an outlflowu excceding "se 5
willion subject, inter-clia, to the conditions thet
there is no foreign eguity participation in the
proposal, the applicant is not a conpeny with exigte
ing foreisn oguity, the proposnl docs not involve
extoneion of the poriod of collaboration opproved
eurlior and the total outflov d.o3s not wxeceed 8,

17‘5
of the exfactory vaiue of prouuction. In tho case

T2+ dinistry ol Industry, Guvernuent of Indin, .ocv

73. Annupl seport of the linistry of Finznce,
Jeu Jelni, 1980-31, p. 61
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of capital goode import also vhere tho c.i.f, valuo
does not oxceed Bie 2.5 million, the application can
be disposed of by the Chief Controller of Imports

74
and Exports under the Department of Commoree.




CHAPIER V
TAZATION

Tazeincidence is the noxt important quéation from
the point of view of a foreign entropremeur, Incomew-
tax or Corporation taz as the tax on the income of
companics is sometimes called, is, of course, the
most important, Comumodity taxes, tramsaction tnxos,
or some of the loecal ta%es arc, hovever, of no leoss
importance %o a working onterprise. Taxzation of
foreign private property is a mattor entirely for
the nunicipal lav of the sovercign otatos. Confioe
catory or highly diccriminatory taZotion may, howover,
ereate problens analgous to thogsoe of enpfopriation

vith inmdequato conpongation,

In the Indian foderal systcm tho powers of
taxation aro divided bdetuweon the Union end thoe
constituent gtates in two mutunlly czclusive listo,
the Union list and tho State Iist, onbodiocd in tho
Seventh Schedulo to tho Conotitution of India, %ho
residuary povers of tazxation in roppoet of any
pattors not covered inm oither of thogo two li:te

1
aro given to the Union. 7Taxoo of a federnl character

1+ Article 248 and bEntry 97 in tho Union list of
the Constitution.
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Liko incono ¢nn, Ozcioc duticg, ioport ané~nxgorﬁ
dutioo, viich conotituto najor courcos of rovenuo,
oll £0ll in tho Unicn st but tho Conctitution
providen Lor tho sharing by the Undon uvith tge

Statoo of tho procccdo of oono 0F thoce Told0.

CENTRAL TAXES

I, ILCulw 221

As Genoral

‘Inconcw=tnos, On COrporatc oo voll oo nole
corporato cntitien, iu 1ovied unucr the Incozde
taz Aoty 1gésg a central et opmaetcd by virtuo
of Lntrico 82 cod 89 in tho Unlon AGE and tho
rulen froacd thercunlop, enllcd ¢ho speono=
Rulen, 1962, Lao net $o cdointoteorcd Dy tho
Coatral Board of Dircet ZTunoc, o ot tatory bdody
Uvilthin tho (dnicioy of Mocnec of tho Covoroont
02 InGin, mct 4y under tho Central Joopdo of

2. 4P%iclou 208 to 272 4bid,

-y

Je Z0noo on usyiculiurpl inec oy agsovory fall in
tho Ututc Liut 00 Chat ugricultiurcl incomo iU
ozcapt £run S0 anidop $a0 Ineond Sun sot thfoush
cuch 4nccoo 40 cdded o the othoy dncono 0L suo
toz-poyor Sor dOoturaindng the peto 0f toz pppli-
cubio o tuc other dngono whord thae potos of

ton arc oua o gendunted cenles In tho ¢neco of $en
ecopondon doriving conpocito ineeno £ion tho
cude of tean gpova oo vell oo veeufuetarcd Ly
$heme 400 0of Cach incone 40 oonpluopie ng Bone
aagiealiurcl Duodncld dncexe 4n tomus ¢©f ilc O
of tho Zoecso Yin Lnleg.
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rRevenue Act, 1963, The tax is chorged im each
assesszent year, 1.6., & year comnencing on tho

1 April; at the rates preseribed in the Finance
Act for that year in regpoct of the imcome of the
previous yoar i,e., the accounting year of tho
taz=payer preceding the acssessnent year. The Act
given an inclusive dofinition of 1ncom§ wrhich,
inter glia, includes eapital gaing. The tax payer
io under an obligation to file a rcturn of hia
’total income with the jurisdictional Income=

Tax Officor by 30 June of the assegoment

4 Seetion 2 (24) of the Incomo-tax Act, 1961

5« A capital gaim arisce on the transfor of a
capital assct and represcnts the oxoesn of
the full vaoluc of the convideration for the
transfer over tho cost of acquisition together
vith the coot of improvement, if any, an
the expenditure ineurred in comcction vith
the tranifer, 'Capital ascot?! for this
purpose means proporty of cvery kind but
excludes, (a) stockein-trado, consumcble
8¢0708 Or rav materialp held for the pure
poses of a bupsiness or profession; (b

ersonal effcets other than jouellery;
?c) agricultural land situated im India
other thon land in urban arcns and (d)
certain gold bonds issued by the Governw
nent of India. ‘'Transfer of o capital
agget! includes tho sale, oxchong? or
relinquishnent of the apset or the cxtine
guichment of any rights theroin or the
complulsory acquicition therof undor
any lavw., (Sections 2 (14),2 (47), 45 ond
48 1bid).

64 Sec, 139 ibid,
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year ond the Incomemwtax OLficor has to complete the
acsscssment and dotcrmine the tax payable withiam 2 .
years Lfrom the end of the zopessnent yoaz.- TFor
certain epeeified incomes, like salaricn, intercot
on seenritiep, and dividends, tax is requisred to be
vithheld at sourco and paid to CGoverament by the
percone disbursing such 1ncnmga; in most of the
other cnses tax is payable in advance on an coti-
nated basis in three equal instalmcnto during tho
year proceding the assessnent year. The balance

of tax, if any, on the returned incoms ip required
to be paid before {iling the rectura of 1naomge On
completion of acsecoment by the Incomowtax Ufficer,
if any furthor tdx is payable, it haos %0 be peid
vithin 35 doys $f the soervice on ¢he taxpayer of a

notico of domand,

oi

12
4 campeny is o tazoble 'person' undeyr the Act

and pays tax levicd on it in discharge of ito oun
1iability ond not on bchalf of ito aharcho;dorv:

Te Soe. 153 ibid.

8. 82c, 192 0t peq. ibid,
9. Secec. 207 ct, soge 1ibid,
10. Secs 140A 1ibid,

11, Sce, 220 1ibid,

12, Sce. 2 (31) ibid,



the sharcholdors are separately liable to pay tax
on their totsl incomes including the yroos amount

9% dividendo from the compan;? The cumpdnies act,
1956, which regulates the formation and registration
of coapanics in India divides companios into public
companieo ond private companien; the lattor being
companics vhich restriet the right to tronafer
their sharen, limit the numbor of their members to
50, and prohibit any invitation to the public to

14
subgeribe for their shareo ond dsbenturoo,

Tho dofinition of ‘company’' under the income=
taz Act 1o nuch vidor; apart from componies reglotered
undey the Comparidics Lot it includcg o stotutory
corporation, a body incorporated in o forcign
country and evcn an un-incorpornted institution,
aosoeciation oxr body, vhothor Indien or non-indicn,
tthich ic declarcd by the Ceatral Board of Dipcet
Toxeos t0 be o compony for any ascegsmont ye;zh
A coapony forncd and registered in India 45 an
*Indion Campn;g'. A compoay vhich ie oithor an
Indien con.ony or vhich hoo pedo arrangonento Lo,
tho maintonance of 1ta sharc rogioter at its

principal placc of buoinoss in Indin, the holding

13+ Houroh Trading Co, Itd, v CIX 56 IR 215 (SC)
and purchottoodap Thukurdod V. CLl 48 ITR 206(S¢)
14, Ssce 3 of the Companies aat, 1956.
15. oc. 2 (17) of the Income~tux uct, 1961,
16, Sce. 2 (26) ibid,
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of its general neeting for pasoing accounts ond
declaring dividonds within Indias and paying all

ito dividends in Indip only, is o ‘domestlg conpany !
A company uhic?sis not a domestic conpany is a

' foreign company®.

epidence and Tax Iipbilit

The ligbility to tax is determined by the
fact not of domicile or citizenship but of resi-
denee of tho tazx-payer. Tho tax liability of o
resident percon extends $0 hisp total vorld incone,
1.0,y including income vhieh eccrucs, ariges, or
is received outside India. The tax liability of
a non=xesicent persom extends not only to incono
aceruing or crising in Indiz but nlgo to incono
received in India a0 well as to income vhich 16
statutorily deemcd to accrue, arise or be rocoived
in Inalg.

A compony is repidoat in Imdig i€ it 1o on
Indien compony or if tho control and managonent
of its affnirs is situnted vholly in Indig. Theo
wordpo 'control ond masagenont' oignify tho
controlling and diroetivoe power, {tho hord ond

17. Scce 80 B (2) ibid & Dulo 27,
18, Scc. 80 B (4) ibid,

19, Bec. 5 ibid,

20, Secs 6 (3) ibig,
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- brain; and *cituated! implies the functioning of

such pover at a partieulat place with some degroe
21

of permancnces. The control and management of a

company 1s ordinarily situated gt the place vhero
2

the directorg' meetings are held; faectors like,

23

the holding of sharcholders' mcetings, the residence

24

of directors or even the place vhere business

25

operations are actually carricd on are not

decigive,

D, Computation of Business Incomo

Incomes from profits and gains of bug%nens is

computed on ordinary commercial principles and in

accordance vith the method of accounting regularly

27

employed by the tax-payer. The Act gpecifically

mentions come of the allovable expenses like reants,

28

rates, taxes, regaire, insarance, etc, and then ygoes

on to lay down u general principle thot any expenses

incurrcd by the tax-payer Quring the year wholly

21,
224
235

244
25.
26,
2%
28,

Subbayys Chettiar ve CIT, 19 ITR 1 68 (SC)
WMP ve CIT 251 ITR 454

Celcutte Jute Iiills Co., Itd, v, idcholson 1 2C 83
Irine Bstate v, CIT 34 ITR 1 {sC)

Badridas Bosa v. CIT 34 I 10(5C)

See, 145 ibid,

Jecs 30 el peqg. ibid,




and exclusively for the purpocesn of bupiness chall

be alloved if these are not in the nature of porsonal
expenges 0f the tazepayer or in the naturo of capital
exyendi%nie. Tho fct does not definme *eapitul expondie
ture' but it has gonerally been held thot an ozponditure
incurred with 2 viev to bringing into oxistenso an '
asset or zdvantage for the enduring bencfit of a?trado

is ordinarily ol tie nature of capital cxpenditure.

The follouing expenoes are not,; howvever, allowed

to the extent indicaoted belowr:

31
1+ Entertainment ox.enditure beyond a certain limig¢.

2, Dzponditure incurred on advertigement in any souvon-
iw», brochure, tract, pamphlet or thoe like pube
liched by a political partye. 32

Do Expentituro incurred on the maintenance of o
gueg house, 33

4. dzpenditure on advertisement or in connoetion
¥vith travelling by an employoce or any oisher
peroon vhen such expenditure is excessive or
unreasonnble and boyond certain lidits, 34

29,

30.

31« The limit 1s computed at 1/2; of the firet f5,emo
million of profito, 1/45% of tho next . Lour
million of ,rofitc, 1/8% of the next ™, 12 million
of profits and nil’ in rcspccet of the roueining
profite (Ssc, 37 (24) ibvid),

38. Sece 37 (24) 1ibdia,

. 53¢ Soce 37 (4) ibia,

.34« Bog. 57 (3) ibid & Rulcs 6B and 6 D, $ho linito
are given in tho Rulces,
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6.

7.

Be

w7 Gun

Interest or salary payble outside Indig on
vhich tax hao not been paid or withhold or
arranged for. 35

Any rate or tax on profits such as the income
tux itself. 36

Lxpenditure on the provision of any remuneration,
benofit or amenity to or the user of any assot

of the compuny dy a director or a porson who has
a substantial interest 37 in the conpany or a
relotive of such director or person in s0 far ae
such cxpcenditnre execeds &, 72,000 per anuun per
;-erson- 38

Similar ezpenditure on paynent of salery or
perquisites 39 to an enployeo, othor than a
foreign technician, in 8o far as cuch expenditure
erceeds Be 5,000 per month in respect of salary
and 1/5th of salary or &, 1,000 per month in
reaspect of perguisites 40,

A

Be te £ Tnx

The ratcs of tax gpplicoble to a compaby oy

the assescment year 1982-83 are :ivon in tho followviag

table

35.
36,
7.

40,

Sec. 40 (a) (1) & (iii) ibdd,
Sec. 40 (&) (ii) ibid.

A porson hos a subgstanvial intercot in a company
if ho is the beneficial oimor of equity eopitol

carrying not leoeso then 20,5 of the voting pouer,

{bzplenntion below soce 40 a (2) £bid).

Sece 40 {c) 1bid,

'Perquiclitce' meang provision of accom:odation
Yrce of rent or ot a concescional rent, provipion
of any benerit or amcndiy free ol co8t or at o
coaceogionel rate and poymont for any obligation
0i the cuployee or lor.eny life incurance policy
or contraet of aunuity on hio beholf (ixplanntion
2 {b) under Jec, 40 4 (5) 1idid,

Scec. 40 A (5) 1bid,
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TaBiE 4
RATES OF INCOME TAX OH COUPANLES

81, lio. Type of Sompany

Rate as percento.
of total income,

{. Domesgtic
o) i‘iidfsly held 41

i) Yhere total income does
not cxceed e 1,400,000

ii) vhere total income exceeds

?56 f ,GQ’OQO

45

5%

41, A company is 'videly held' if im

(i) it ie owned by the Govurnmcnt or thoe resorve
Bank of Indig or not less than 405 of its
- ghares ore held by the Covermment or the
Reserve Bank of India or a corporation omed

by that Hank;

(i5i)it io charitable or othcr company registered
under section 25 of the Companies Act, 19956;

(1ii)it is a company having no chere capital and
declared by on order of the Central Boord of
Direct Taxes to be o widely held. coupany,

(iv)it is a company which io not a private

company and

cithor its shures are liated in a recognized

stock exchunge in india, or

(a) its cquity shuareo corrying not less than
50,5 {405, in the cuse of an industrial
company) of the voting pover ure held
uncoaditionaily througaout the ycur by
Government or o otatutory corporation
or a widely held com.any or a pubsldiary
of sach comgary or by the publie,

(b) the waid shares arc freely transforable,

and

(c) the affeirs of the company cr its scharee
carrying more than 505 (60 in the case of
inductriel compgny) of the voiting pover
are not at wny time in the ycar conirolloed
or held bg tive or lego porsong. (Sce. 2

v

(18) ibid
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‘ 42
b) Closcly held

43
{1) Industrial
(L) ‘Jhere total income docs not 55
exceed B, 2,000,000
{ii) Vhore totzl income excecdn 60
Bz 2900,000
{2) Others ' 65
2Q gar&igg;

(1) Royalties and technical febd
received Zrom Indian concerns in
pursurance of agreements made 50
before 1 Apxil 1976 und apsrovoed
by the (overnament of India,

{4i)Balance of total income 70
{Finance Act, 1981)

gogesx

1. The zmount of income tax calcalated at tho

above rates 4o to be inervased by & surchurge at the

45

“rate of 2 1/2,» of such income~tax,

44,

45,

i company not satisfying the cbove conditions is
a ‘closely held' company.

*{ndustrial company' meuns o comony which 1o
meinly c¢ngaged in the bucineos o) generation cond
and distribution of electricity or zny other fem
of power or im the construction ol chipd, or in
the nonulectu © or processing of ¢goods or im
mining (Sec. 2 (7) (e) of the Fiannce act, 1981.

Tor spoclal. rates a.plicwble to thege incomes
Prom the 1 April 1976, sve Table 3 infra,

Part I1I of the rfirst Ichedule to the Pinonce
Act, 1981, '



2, Capital gains are divided into long=-toerm
capital gaing and short-~term capital gains depending
upon the fact whether tho asset transferred had or
bad not been held by the tafgayer for more than 3
years preceding ite transfer. Zhort-term crpital
gains are taxed like any other incomes long~-term
capital gains are given a concessional treatment
as unéerjza |

(a) Gains relsting to buildings or landoe

In the case of widely held conpanies
vhoce income excluding such capital 4055
gaing does not exceed %, 1,000,000

In cother cases -~ 505
(b) Gains relating to other assects 405

Fo Tax Incentives

The stanfard rates of tux given in the precedw
ing section are not a true indcz of tho actual incie
dence 0of income-~tax, The Indian lav contains so many
¢.x incentiveo, particularly im favour of nev indus-
trieg, that the effective rates of tax are often lovw
enough for India to be referred %o ns a tax haven.
According to asstudy prepared by the rconomic Times

Regearch Bureau the 101 largest companies in the

46, Sec, 2 (424) of the Incomo tax Act, 1961,
47. Sec. 115 ibid.

48, H.V. Venkataranan, Vikraman Nuir and !, Erighnan
Rutty, “Private Sector Corporate Giants", The
keononic Times, New welhi, liay 25 28 1981,
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private corporate sector in India reported & total
tax iiability of k;,zggqg million against pro=tax
profite of fse 0,217 million for the year 1979«80

giving an average tax incideace of 42/, 4 furthoer

analysis ol tho vorking resulis of these companiesn

by the suthor revealed the folloving interesiing

features :

49.

i) Rinety-three of the seid 10f compzanles
reported profits for the year 1979-80, OF
these us many as 25 compunies with preo«tax
profits ranging betwe.n B3, ono miliion and
Rse 160 million veported zero tax liability.

These 25 companies included the lurgest '
Indinn compeny in the grivate-éecﬁor,49
Tnta Engineering andé Locomotive Company
{capital employed e 4,004 million and nes
szles, 2. 4,016 million),.

ii) The 25 compunies reporting zero tax liability
accounted for 26;5 of the capital employed end
240 of the net sales of all the 101 largest
cospanles,

4i4)0f the remaining 68 couyprnies, 30 companice

reported o tax liability of less tham 50l

Thege 30 compenies included the largeot foroinn
foreion coupeny dindustinon lever ?capital

Over o five year period irom 1975-76 Ho 1979-80,
LM reported o tex liability of 11 in tho

year 1975~76 and gero tux lidﬂll&ty in all other

years on profito ranging uyto &3. 176 nilliom.

“he compnny' projoctions Zor the noxt four youro,

1280-81 ‘o 1983~84 indicate a tax liabzlity range

ing botw.en zero and 34w {Anand P Gupta, "dinafo-

ment of tie Inc.me-tax uaction", “"licononie nnd

Politicrl veoklv, -ebruary 28, 1931 p, .=15
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employcd Bie 1,691 million, net sa..

e 3,199 mixdknn nillion), a conpeny Ba..awy
voll established in asnufacturing and trading
in concumeyr items like soaps, detergents and
-edible oils. liindustan Ievur reported a tazx
liability of ke 130.1 nillion in rospect of
pretax profite of 5. 306.1 million giving

a tax incidence of 42%.50

iv) Only 38 of the 107 com.aniegs reported a tax
11ability of 5C% or more of pretax prolits,
These were, of cource, super prolits islande
vhich with 34% of the capitul employed and
40% of the net sales reported 507 of the prew
tax profits.

v) In o profitability ranking of companies in
the Indian private sector, hovever, the
firet twenty companies included only tvo
corpunios out of the iist of 101 largést
companies {Netionel Rayon and Ceptury
Spinning) and these itwo reported tex lneiw
dehce of zero and 33 pur cunt reg.ceectively.

Some of the important tax benelits are brivily

deacrived Lelovie
51
te Depreciation

ae iloranl Joprociation: s o doparture irom tho
Oeneral principle that no dedaction can be c¢laincd 4n

52
regpuet of diminution or eXhwustion ol a c¢a, ital aswel,

50. Sce dindustun lover Lbtde, geport and asccounis, 1979

51, 8ce, 32 and 34 ibid read with Bule 5,

52. Coltness Iron Co, v Black 1 iU 237 (L) and fonri
Yimber Co, ILtd, v Comidsuioners of Yoxes 1913 a4 € 771
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the Indion Incomo-tan Act condains oxtenpive provie
siono allowing depreciotion in reopeet of bulldings,
n:chinery, plant and furniture omod by the tespayer
and used by hin during ony part of the year for the
purpose of hio business, Different poercontages of
dopreciation allowvance varying £roo 2,5 to 1007 in
the cane of buildinge and from 55 to 100 % im tho
case 0f plant, nachinery cnd furnituro are laid

doun in Appeniin I to tho Iacoms t.xX Imloo, 1962,
Deprocdation at theoe ratos is alloved on the wrltione
dovn value of the assoto pentiomod i.c, OB thoip
actual coot leso dopreciantion aglloved im tho ocarlicy
yoarse For occan going chips, houwovor, deprociation
io sllouod on tho otraight lin? nothod 1.0, On tho
actual coot, Tho vord °plent' 1o dofined to imcludo
ghips, vehiclog, bLooko, ceiontifie ap.oaratus and
auraical.oquipaegg. It hoo boon intorprotod 4n g wide
BORDo gz include thiage %éke oanitory ond pipcligg
fittingo, soilvay oidingo, ond ooafo depooit voulto,

In cddition to tho

aornal doproecliction, aldditiongl deprociction 40
allovod in the Lolloving caceoc 3

53, doetion 43 (5) ibid,
58, CIT v. %204 ﬂﬁhg& i otel 82 IIR 44 (8C)

55 MQM&M 96 IiR 20
56, .. d. 102 I7R 270




(1)

(11)

The

mﬂ:‘}d.

In reopeet of now machinery or plent,
including reconditionod machinery or plant
imporied from outside India, installed aftor
313541980 but before 1 April 1985, oxzcept
for phips, aircrafts, road tranoport vehicles
and officc appliances aand moachinery or plant
inptalled in any office prenipes 0r regie
dentinl accommodation, additional depréciation
allouvance is given at 5075 of the noraal
doprocintion, 57 This additional sllovonce
is given only in the firsct year.

in rospoet of machinery and plant, vhenever
inotalled by an Indion coxmpiny in an approved
hotol, an additional doprociation mslloynnce
ip given at 505 of the normal gllouance,

This edditional allovunce io given year aftoy
year.58

addigtional aéprociatian alloonce is tokon

into aneccount in dotoraining the ugititon dowa voluo oF

the aogoto eoncoracd for oubsoquent yonrs.

¢ Initinl Doproeintion s IFurther, tho Lollowing
initinl deprociation allovance io givomr in the £irot

yoor in tho cnoen indieazod ¢

57,
56.
59,
60,

1)

ii)

At 405 in a0 cuee of o nov building uced
volely for thoe reciuonco of loupaid ocmploye
cocog or for thoe velfare of vuch cnployoos
ac o hodpitoel, exccho, occhool, cantoon,
library, rooreption contre, chelter, root=
000 Oor lunchroou. $9

A% 2575 in recpect of neu building ouvnod by
on Indion compuny and used oo an approved
hotol, 60

Noes 32 (1) (1ia) of tho Income=toax Act, 19061,
appendix I to tho Iacome=taz Ruloo, 1962.

see, 32 (1) (iv) of tho Income=tax Act, 1961,
See, 32 (1i) (v) ibid.
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- The initial deprecistion is not taken into
account in computing the written down value: of the

building for subsequent yecars.

4, smtra-chift Allowsnce: In the case of a

concern that has worked double or tiple shift at any
¢time during the year an extra-shif{ allowanqe is given
on machinery‘and plant in addition %o the normal dep-
reciation sllovance at 507% of the normal allowance for
double shift vorking end 1005 of the normal allowonce
for triple shift vorking. Vhere the extra-shift is
worked only during a §art of the year theentra-shift |
allowance ie given on a pro-rata basis. Certain |
iteme of plant and m&ehinery like locomotives, electrioc
fittings, awitchgear ote. are however, specifically
marked in Appgndix I to the Income«t{ax Rules as not
oligible for the extra-shift sllouvance,

The extra allowance 15 also taken into account
in coaputing the vritton dowva valuo for subsoquent
years;

¢, Corry Foruard 3 If the profits im any parti-
culay yoar arc not culficient to absord the dopreocintion
allouvance that ic admissible t$he bolance amount of
depreciction allowence is allowed to be carried forvard

indefinitecly to be set off against the profits of



. w35-

61
futupo yooroe

‘ td * : neelbl 12 Tho cuo total

of nll thego cllovwaneco chould not uitimaﬁaly'ezeocd
$ho actual coot to tho tuzepuyer of the pavticulons
aosot. iﬁ the apuet 1o ot ony ofnie solﬁ, digenied,
donuliched or degtroyed, tho ozxeosc of $4¢ yritten
dovn volue oever tho anounts ropliged together uith

tho oc.erap value 1o ollowod as o bolancdng allocggec;
in tho aaéaesa situctionys vhore thoe onount renlizcd
ond tho oersp voluo oneced the veitton doum valug, tho

63
ozecns 1o brousht to tar o incosd.

Tho dopooecioe

tion alluugncovla given only ia roopoct 9f tho assoto
opoailiod above, Thore are, hovover, codparnto
proviciond alloving amozsisation of enpitol 0Zpomile
surec in $he £0310u4n3 1L00 fe

{3) Gost ol auonc 4&d4%? o copyrijnts io
nliezed So be —.upbincd over o roricd of
£G..£FCUD Y- uca. 04

(42) Canlinl oRuuil.4l aro dngarzod for prozoting
”&wﬂly ‘l\ﬁ~bﬂu 2¢ng eoployeet 40 ollcucd
to Lo nﬂ3rﬁis owur o goe&cﬁ 08 £4ve yoorsD.065

{284) In %o eace of inlicn eonupcmico, prolininary
eoene-o Ansapd pplor 0 tho cotting up of
the baninocs cnd cmsoncou imcurrcd DoFord tho
ecoerecsont 02 ooa opeianl production ca
nrocnueetdins Jor gny of tho nimornlo gpoecdficd
in ¢ho Lovénth JchCdulo to tho .o$ nay bo
cmoptined over o popied of tem yearoc. 65

62, JB0Cs 52 (214) 4vid.

6:‘55 L0Ce G) iblua
64s 20

nc 5
6% vwc )6 (i) (ix) ibid,
6Gs JiCe 350 cmd 9. Qoide

Gl, GSo0e 32 ga; idvid,
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67
2, Investment Allowanco

. Phis is a special allovanco to encouragé ney
invostnent in industry., In respeet of a nev ship
or aireraft {includin; a uszed chip or sircraft
imported from abroad) acquired after 31 Harch 1976
‘and in reppect of nov machinery or plent {(including
reconditioned machinecry or plant impoxted from
abornd) installed after that date in $ho o bucinecs
¢f gencration or distribution of electricity or any
other form of powcr or construction, manufacture or
production of urticles or taingo, othor than articles
or ﬁhingn of low priority gsproificd in tho Blcvcngg
Behedule to theiet, or in a onell ocale undortubking,
an inveotament sllovance at the rate of 251 of tho

nctual cont is clloved in the firot yoaor,.

This allowaneo is conditional om an anount
enual to 753 of the invostment allowvance (505 in
the cnge of chips) belngp debited to0 tho profit and
losu eccount ¢f the businecs and orodited to g

spocinl rescrve account %o be utilizod vithin o

67. Sec, 324 and 155 1ibid,
68. See Appendix ¥yt *

69, An undertaking with en ag;regated value of
nachincry end plunt not exceoding Iy, 1 millidon.

70. Investnent allownace at highor rote of 358 ip
admisgiolc where the tazepayor ucce tochnology
or knov-hoe developed or invented by a laboratory
omed or Tinonced by CGoverancent or o Govornment
compony or o Univeroity.
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period of ten years for acquiring new ship, aireraflt,
plant or machinery. During this pericd of temn years
the investment allovance reservo must be utilized for
the businepg other than for distribution b, way of
dividends or profits or for remittance outseide India.
If the ship, aircraft, muchinery or plant in reapect‘
of which investment ailowance is given i3 transferred
by the taxpayer to any other porcon (other than Govirne
went, a local guthoriiy or a Govomment company or |
corporation) otherwise than under a scheme of amalga-
mation before the expiry of elght year or if novw chip,
aireraft; nmachinury or plant is not acequired within ten
years or the special reserve is utiliged for a forbidden
- purpose during that period the investment allowance is

withdravne.

If the profites of the year arc not sufficiont to
absorb the adniepible amount of investment allovanco
the balance amount can be carried forvord and got off
agalnst profito of future years upto eight succceding
aggessmont years.

71
S Development Allovunco

A taz-payor carrying on the business of grouing

and menufecturing tea in India is given a devolopnensg

71. Sec. 334 ibid,
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allovanco at the rante of 50 of the copnt ©f planting
%¢0 bushcs on virgian land or oa land proviously
sbandoneds The coat of plenting for this purpoco

is limited to o range of s 30,000 to iss 40,000 pup
heetare, <he allovance is conditionnl on the eroation
and utiliestion of a cpeeciml reucrve and the non-
tranpoJor of the planted land over a period of oight

years ao in the case of iaveootment allowance.

4, Taz Holiday
ae licu investnont ¢ 4An Indinn company setting
up a ney hotel or acguiring a new ship during the period
1 april 1981 to 31 Harch 1985 and any_econppray, sotting
up during the samo poriod with ncvy onchincry or pland
or reconditionod nachinory or plant ioporicd from cut~
pide india, an induotriel wmdertuking not producing
dov priority orticlos Aigted in $he Llcventh Seheduzg
to tho Aety 1o (dven o porsisl $0X holidry to the
extont of 25 of tho prorite from such ncvy investiond
for o perioé of goven yeézg.
he, sackunrd Arcap : A tamepayer votiting up a
nev iandustrial undertalking or an approved hotel in

74
a bacikvard aroa in the country is siven o partial

72+ Sce Appendin 'y°,
73. Sece 80 I 10id,

74, 4 liot of brekuced Aronsdo ¢glven in tho Bishth
Behedulc to tho incomnceinx Acts
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tax holiday to the extent of 2055 of the profits of
such undertaiking or hotel for a period of ten yeglg.

c._Free Trade Zones: A tax payer doriving
profite and gaine from an industrial uﬁdartaking
set up‘after 3% Harch 19381 in the EKandle Free Trade
Zone or Santa Cruz Gleetronics Exports Prococoing
Zonc or any other free trade zonos that may bo aet
uo in India is nllowod full tax hoiiday in iaspeet
of such profits ond gainsg for a period of five
years. Iln such cages the normel tax concessiong
mentioned above are not admissible bﬁt the toXe
payer may copt for them in lieu of this concession

76 ,
if such an option is more beneficial to him,

5. gxpenditure om Seientifie sosoarch @

In repopoet of expenditurc on roscarch ond
development tho followving speeial conceasions aro
allowod,

(1) Revenuc as well as capital ezponditurc
incurred in the ysar on gelentific rcconrch yolated
£0 the texepuyor's businoss is alloved ia full,
Cepital oxpenditure as well et revinue exponditure

3

on payment of saluries to rcsarch porsoinel or on

material inputs incurrod during o period of 3 years

75, Sece 80 ¥H ibid,.
76« Sec. 104 1big,
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preceding the comuwencement of business is nlso
allowed in full in the yecar of commencement of
buginesgs | |
(1i).Donations to approved seicntific recearch

associations, universities, colleges or othor insti-~
tutions to be uced for scientific research are
allowed deduction in full.

 {141) In respect of exponditure incurred on
aponsored research in approved laboratories a
weighted deduction cqual to 1 1/3 times of tho
actual expenditure is alloued, '

{iv) In respect of expenditure incurred on
an approved rescarch programme in an approved in-
house research and development unit a welghted
deduction equal to 1 1/4 times of the actual

77
expenditure is gllowed

6o :nport lnriotn uezelggmong Alloinnce

Domestic companics are given a weighted doduce
tion of 1 1/3 times the actuzl cxponditurd incurred,
vhcthor diroetly or in association vith any othor
peérson, on advertisencnt oxr publicity outpide India
or on maintenunee of a branch olfict or agency oute
gide In€ia or on travellinyg ocutside India for the

promotion of manlc outplide India of the goods,

77. Sece 35 ibid,
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gervices or facilities whioh the tameps, . .

In the case of an Indian company deviving any
income by way ol royully, commission, fees or any

other sayment gop Bhe truusier ol technical RNOWe

howy umder an agrecawent approved by the Jentral Board
of Dircet Tazeg, 404 of such income waere the {ranbe
feree io o peroon Currying oa bussness in india and
100, o7 wsuch income where (ne traneferee is o foreign
8¥ate or g Jureign enterprice, is exoluded lrum the
taxnble income of the couganye In the latter cupe,
howevery, the zmount of such iocowme must bo brought
into India in counvertdole lureign 6XChungs,

ALEre BLured 04 a loreign coupeny are allotted
to an Inlian company in considemtion of the &maamr
of technical knowehow by the Eﬂﬁ&mu som; any t0 such
foreign compuny, 1008 of the dividend income from
such shar pe 1o ulse excapt from tex on eimiler
| ﬂwméﬁi&&gzg |

i demestic ooapeny 19 allowed $he folloving
concessions in respect of its ingoue from dividends

a) Dividend income from sn Indian eompany engaged
- in the manuleoture or production ol non-ferrous
metnl, ferro nlloys &ﬁg special oteels, steel
eantings and forginge, electrie Mwm, induse
%xﬂm%,«_&ﬂmax&wulk,,nﬁi ring machinery,
$ools, ferti cda m, «mam&n
kﬁ*g %ywwﬁ mmﬁ




twbesy pabor, pulp and novsprint, cenent,
pesticides, orgonio and inorganic heavpy
chemicals and ipdustrial explosives ig
fully exempt from tax,

1i) Dividend income from any other domestic

company is exempt to the extent of 60 i
of such income. 8O

9, Carry Forward of lLosses

Business losses of onc year are allowed, so long
as thc particular business is not closed down, to be
carried forvard and set off aguinst eny buoiness
profite of the toipayer in future years upio eight
succeeding assessment yeaxgi Similarly, schort-tern
and lonpg-fterm capital losses are meparately alloved
to be carricd forvard and gset o.f againet future
ghort-term and long-term ggpital guins rcspectively

upto eight assesemcent years.
G, Inte ion: \spects

The folloving are some of the provisioans of par¢1¥

cular intcrest to foreiyn investors in India,

1s Nieemed Aceraal of Income

4
The tax liability of/non-resident person cxtendo

not only <o income aceruing, arising or rcceived in

800 SGC, 80 & ibid [
81 e D€Cs T2 ibvid,
82, Sces T4 ibid,
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India but also to incomo vwhich is deemed to acerue
or arise Or be received in Indias Income ia'deemed
to acerue or arise in India in the fellosing cases:

{1) 1Income a ccuring or arising directly or
indircctly through or from
~ any business connegtion in India, or
~ any asset or source of income in India,

or
~ the transfer of a c¢epital ascet situated
in India. , .

{ii) Income from any dividanﬁ paid by an Indien
. company outside India. 83

in the case of a busimces of which all the
operationa are not carried out in Indisg,
howevery it iz only the income uhieh is
attributable to the operations carried out
in Inuis vwhich 45 deomed to arise in Indda.
Alzo no income is deemed to acerue or
arise in India t0o a non-resident {roa
operations vhich are confined to the
purchage 0of goods in India for the purpoce
of export, B84,

- me SBusinens Conncetion : (he Act gives no dofini-
tion of the phrase 'bipincss connaction', It hos been
held to involve g relation hoetwyeen a business carried
on by a nonerepident vhich yields proJits or guins
and some activity in India vhich contributes directly
or indirectly to the ecarring of thece profiis or

8
gaing. It would 1ncluﬁ;5a braneh, factory, agency,
~receiversship or monagement, Thus vhorce g non-recidedt

sel,s goods in India thoouzn an egent and tho agent

84, Explanation under Scc. 9 (1) (1) ibid,
85, CIT v, aggar:al « Coe 56 IZA 20 (sC)

86, «onga and Palkhivaln, ggv end Zractice of Income
* Tax, Tth ed, ,Bombay,' ‘9 VOJ-QI' B 201 =
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Payo ToX on bio comaissions o poriion of the none
reoidont principol's profitc on thoco oalep 19 olco
taxable on tho doetrine of bucinoso aonnoctigga But
vhore a non-pésidcnt socllo goods {rom abroad to un
Indion importor, no incémn 10 deoped to scerac or
arice %o the noneregildent from such gele coven 48

the nonsrogldent is the purent.eamyuny and the Indicn
inporter 1to pubsidliary oo long eb the contract of
Bale Lo mude outside Indis and the Gule 10 on o

38
principal~to-pringipel basio.

Be Yiearxioug jinbi . ity of indisn Aront: In

rogpect of such income of the non-rosidont the et
89
places a vicarious perconnl linbility on the agﬁn%
0

of the non=ropident in India, 4f thore ic no ageﬁt
of tho nonercsident in India any percon in lniia who
ic employed by or on behulf of tho nom-resiuont op
vho kae any buoinesc comnegtion Jith the none
regident or from orx thraagh vhom tae nonerepidont

is in recei;t of ony income or who L0 the tructoo
of the nwneresi.cnt or a0 hoo zequircd, by puono
of a tracscfer from the non=-recl.cnt, o cauitol acsot
in Indiy, io otatutorily trcufbid ac an u entv of tho

9%
non=-roniednt in Indis,.

87. Jboullnbhid abiul Lnunx Ve Casx 22 sww 241a
38 Circulay 0. 2: r o, T=0/33/68.1: (i=il) dated
23 uuly, 1963 4nsucd by the Conaseal Sound of
vireoet Qor o;, aquotod in V¥, . Jundron'o iy of
: N (T1th ede, Allahnbad, 1973«70)

4 Ja&'u 1@

90. so0ce 160 (1) (1) of tho Incongetns ot, 1961.
9}; JeQs ‘6) ibidn
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FPurther, wvhere in a business carried on botween
a regident and a nop-regident, oving to the close
connection bstﬁeﬂn them, 1% a_pears that the course
of business 1s 80 arranged as t0 rosult in sube-normal
profits to the resient, the resident may be liable
$0 tax in respect of profits vhich he has not, in
fact, made but which he might reasonably be |
expected to have made hed he done the business

ga-
on owiincry commercial terms,

& Interest, Royalty and Technical Yeess Uith

effeet from April 1976, however, incomes by way

93 94
of intercct, royulty and fees for technical

92, Sec. 92 ibid. Yee alsv Kange & Palkhivala,
Iny and Prachice of Income .ax, Volsl, p. 722

33, ‘Interest' includes servicen fees or comitnent
charges (Scc. 2 {284) ibid.).

94, 'loyalty'! meuns consideruvion (irncluding any
Junp sun conslderution but excluding gny concie
deraticn .iiich would be tho iancome of tae
recypient churgeuble undor the heud "Capitpl
gains") for =

(1) tho transfeor of ell or any rights (includ-
ing the granting of o licence) in rescpuct
of a poatent, ifnvention, model, Jesign,
sceret fornula oy procesg oy trade mark or
similarly property;

(1i} the imparting of any information concorning
the vorking of, or the uce of, a patens,
invention, nodel, design, socret formula
or proccss or trode mork or aolmller property;

(iii)the uce of any patent, invention, model,
deglgn, sccret foruale or process or trado
mark or siuller proporty;

(iv) the iwparting of any inZormation concorning
technical, industrizl, comiercinl or scicntie
fic knouledse, cxperience or skill;

\ i
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95
services are deemed to acerue or arise in Indis, not

on the basis of the doctrine of buginess conncotion
but on the basis of a source rule, According %to th's
rule these incomes are desmed to anccrue or arise in

lndia, if these represent payments;

(£.n. contds) '
{v) the transfeér of all or any rights (inclu-

ding the granting of a licence) in
reaspect ol any copyright, literaxy,
»tistic or scientific work incluaing
£ilms or video tapes for use in connecte
icen with radio broadcasting but not
including consiueration for the onlo,
distribution or exhibition of cinemue
tographic films; or.

(vi) the reniering of any servicos in
conneciion wvith the activities rererrced
to in subeclauses (i) to (v). Explin-
nation 2 under Lee. 9 {1) (vi) ibid.

95, 'Fees for technical scrvices' means any considera-
tion (including eny lump sum consideration) Zor
the rendering of .ny mancgericl, technical or
consultancy servicees {incluuing the provision of
sorvicen ot technical or other pcrsonnel) but
doses not include consideoration for any constructw
ion, etgembly, minimng or like project undortaken
by tho reoceipient or consiucration vhich would be
income of tho recipient chorgeable under the houd
"Snlaries”,

.~ “xplanation under Sec. 9 (1) (vii) 1bia_B
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(1) by Government, or

{11) Dby a rcsident person except in conneccte
ion vith & business or profession or a
source of income of such person outside
India, or

(1i1) by a non-resident person in respect of
a business or profession or sourece of
income in India.

Prom {1 aApril 1976 also the incomes of a foreign
cempany from diViﬁengg and from réyalties and
technical feéi received from Indian concerns, in
pursuance of agrﬂemehts made after that date and
approved of by the Govermnment of India, are given
2 spccial treatment. ThesC incomes are tazed on
gross basls 1.¢. without allowing any deduction
Tor any exzpenditure incurred in connection wlth
their carning, but at the epeaially reduced
rates given in the following table.

96. Seo. 57 idid,
97. ©Sec. 44 D ibid.



RAT=5 OF TaX ON DIVIDSRD fdOYALDY AND
TECHNICAL FuES

Type of income Rate of tax
: asg percentage
of income.
Dividends - 255

Royalty consisting of

lunp sum consideration

for transfer or impart=-

ing of information

outside India in respect _ ' §0o;3
of any data, documentation, :
drawving or specifieaztion

relating to any patent,

invention etce, ‘

Other royalty income 4055

Feos for technical services - 405

l~ Section 1154 of the Income-tax
Act, ‘961

i i i : ne

In the case of noneresident shipping
- enterprises tax ip levied without anyting
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more at 7 1/2 per cent of the gross

amounts @

-~ Paid or payable whether in Indin
or abroad on account of the
carriage of passangers, livestock,
mail or goods shipped at any
Indian_part, and

- yeceived oy decmed to be receiw
ved in India on account of the
carriage of the said things
shipped at any port outside
India, 98

4. Businops of Prospecting for or Extraction
of Hineral Dils

A taZ-payer vho, in association wvith
the Government, carries on a businegs of
prospeeting far or oxtracting or produce
ing mineral oils including petroleum
and naturgl gas may be given a‘special
treatment, In computing the business
income of such businocsgs, allowunces may
be medo in accordance with the provisions
of the agreement between the taz-payor
and the Government, ia liou of or in addie

tion to the allowances admissible under the

98, Sec, 448 1ibid.
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income=tax ﬁ%g.

The Indian Incomee=tax ict hae been muie applie
cable t0 the asress vwithin the fxelualve cconomie Zone
of India extending into the seg upto 200 nsutical
miles from Yae base-lines of the inuian ﬁb;gga ihe
tax liabillty of 4 noneresident therelore extends
$o incomes agceruing or srising t0 or received within
the said zoae, In ihe conbtext of the unticipated
perticipation of foreign companics im the {leld of
0il exploration and production in that zone, however,
the Government have aequired powers wunder the Aot to
make an cxemption/reduction in rate oy other modie
fication of incowe=~tax in f&w@%r &fygarﬁgna with
ghon %aa'&ﬁv@rmaﬁnﬁ may enter into a&%ﬁ#m%&ﬁa'fgr"
the associstion or participation of thet Goverament
or its nominee Sn sny business of ﬁ&%%ﬁﬁ%&%ﬁg'faw
or extraction or preduction of mineral oils or

, 104

Eﬁ the m&w& ﬂﬁ & fﬂ&ﬁi@ﬁ @ﬁmﬁmﬁy aynww&ﬁa@rﬁn
Iﬁ@&& th&nﬁaﬁxa %w%%@h, ﬁ“ﬁﬁﬁiﬁ@ﬁ\, fﬁ_ ‘

9% ﬁﬂa* 4% i%@&;

100, 560¢ 7 0f the Territorial Ww:xm Contin
Shelf, Bxelusive Keonomlc Zone and » &@w ﬁawﬁﬁima
soned, ﬁﬁﬁ) ’Q?ﬁ% '

101, 32ce 2934 of thae Incomeetax 40ty |
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compubation of the ludiaa income on aoccount of
propoxticnate general gduministrative expenses of
the foreign head office lg limited in the manner
laid down in dection 44¢ to 5% of the Indiam income
for the year or the aversge head oilice expensges
allowed por year during the three years 1974 to

1976 whichever is leass,

i, lhe iangome 0L « non=resicent {rom intorest
Uhig OX AxGm prémiam on tae redsmption of any bonds
dosued by the Government oy by any industrial undepe
basdng Or linsncial corporsiion in Indic under a
doan &gw&@%@m% made or gauranteed by the Coverament
with the laternational Bank for heconstruction and
Development or the ﬁﬁ?ﬁi&@mﬁaﬁ @Qa@ Pand of the
United States of Americs is ta%&i&y'&m&wyﬁ'ﬁw@m‘

ey

| ii) Bo mlso the income from intercst paysble |
by sn industrial undertcking in Indis on foveiga

103
logn a8 ”M@ﬂﬁr

~(a) €rom the International Finanoe ;ﬁﬂmﬁmmaﬂy |

Washington, $he Export Import Bank of Washington,

102, Sees 10 (4) ibid.
103, cecs 10 (15) ibid.
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the Export Import Bank of Japan, the Levelopment
osn Fund, Columbia, the Kreditanstalt fur
Wiederauifbau (veot @égymmn Bank for Heconstruetion),
and the 3anque Francaise due Jommerce ﬁxi&risur,

104
Pauris, or

(b) for purchese outzide India ol raw waterials,
plant and awacninary, or

(¢} in any loreign currency umder a loch agrece
ment approved by the Government of indias. The
exenption in rescect of (b) and (c¢) is hovever
limited to the rate of iatorest approved by the

Government,

105
iil) The remunerstion of = foreign technician

geprving in Inuis in the employment of Government oy

& local authority or a statutory oration or an

approved scientiric research iﬁa&iﬁ%&i@% or a hﬁa@m
ness @%ﬂf&ﬁﬁ @ntza India, nn&wx nJ% t of

service ap@xwvwa by the %ﬁvwwnm of %mﬁﬁ&, mm
| axwmy% from tax for a yﬁﬁ%@& af,ﬁ# mﬂm&&# %ﬁ/%kﬁ

105, ’?%w#iﬁ& technician' 1o & %mrwaa.&mtkng specialie
%@ﬁ kmwwxw ge and experienge in constractional
* W iring ope rm%i’ or in mining or in
tribution of sleotricity or
F Oor in agriculiure, aninmal
msbandry,. ¢ , desp sea Lfishing, ship
b%iéiin@ or suc) &tk%m<~1@1£ ag the Government
% dia may @y@@i*w. Lxplonation nnﬁ&r Jeee 10
(6) (mm} ivid),
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extent such r&wmuﬁwx&%;an.@eaa not exceed . 4,000 per
monthe In respect of the remunerstion in excess of

ise 49000 per month or beyond the period of 24 months
upto snother 24 months, the exemption is aveilable
for the tax* if any paid by the employer on 2?36
aon-exempt remuneration of the foreign techanician,

The Government of India hmvg}y&unra under the
Aot to enter into agreements wi%hkﬁbxmisn countries
for grant of relief in respect afagaabx» taxation
or for avoidance ol double taxatiom. Under the
relief agreement the taXpayer has t0 show that
indentical income has becen doubly taxed and that he
has paid tex both in India and in the foreign ecountry
on the same income, A double taxation avoldance
agreement, on the other hand, seeks to meke a clear
cut demarcation of the gones of taxation between
 India and the foreign country comcerned aecording
to thﬁzaujl;, and source of &uannm 80 as t0 avold
the tmww being taxed tuiee An respeot w the

106, Secs w m gvaa u) ibids
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The Government of India have entered into such
agreements with the following countries 3

TABLE 6
COUNTRIES WiTH WHICH INUDIA HAS TAX TREATIES

Comprehensive Idmited to aireraft/
shipping profite

fe Austria 1. Afghanistan

2. Belgium , 2, Bulgaria

Je Demmark e Czechoslovakia
4, Federal Republic 4. Ethopia

of Germany
, ) S5¢ German Domocratie

6+ France 6. Iran
7e Greece A 7# £**&¢

O Japen 8, isbanen

9, Halaysia 9, memesta
Wellewwny o  10.8witgerland
12, Sweden S . . zﬁaga,.mm |
15.United Avab Republic. e
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Notes :

1e In addition Double laxation Avoidance igrecm
ments at the delegation level have been concluded
vith the following coun:ries and these are expected
to be notified soon,

1e Italy

2o Tangania
5e Zambia
44 Singapore
5 Sri lenks
6. UeK.

T« Canada

3 ﬁébym

24 mmmﬂm are &lm in p ; . k
other countries for purposes of m; m %’ﬁ%ﬁ i i
ﬁﬂkmmw ‘” linited agreements for the avoidan W
M’ double ‘%M&Mﬁn of income. | Ll

aleo W’M m moes of mm m e
buiginess :mm uwwmm o vasyliusiiiis hor
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provigions of the nutional $uZ laws, 4t the time
of computing the iancome-tax assessment in one
country 1f the assecsuent in the other country
has already been completed the former allovws
abatement from the tax calenlated on the whole
inoome of an amount equal $0 the lower of the
tax pam,bla in the two countries on that portion
of the income which falls to be charged in the
mzmr’wm‘sw. If the assessunent in the other
country has not yet been made the former holds

in abeyznee the colliegtion of the demand
in respect of the portion of the income chargeable
to tax m the other country till the tim

of tax

of assegement in the other WWW&

of countries mﬁh ;m mm is

' India end 1n @ foreign countey 4f the Sespeyer
gg f&ﬂ%p ﬁ#ﬁﬂ ﬁ&& %“x *“ amm& £§ UL_k‘; G

unilateral relief is m«m mm doubly ta
“m “ M m&m abe % x &m
of *hﬁ ﬁh&n%gm q&mn@x’ ﬁh&ahmva &“:

109 Sece 91 of the Income=tax Act, 1961,
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In the event of any income oscaping asoesoment
t0 tax in any yeay the inconc-tax authorities con
re-open tho acsessoent of a particulnr yoar vithin
periode ranging from four to pixtoen ysars dopending
upon the amount of inconc coenping asccsoment and tho
fact vhether or not such oocape is caused by any
onission or failure on tho paxt of the taxgéggr.

4 ééfault in complying with the provisions of the
xncome«tuk Act may involvoe the tax~payer not only

111
in penal consoquences but oloo prosccution.

I, Anpellato Proccdure

A Saxpayor vho is ag ricved by an order nodo
by an Income~taR aguthority may nove tho com? or o
highor departnontal sutho.- ity o8 the caos may bo
112 113 114
in reetiviention, rovicion or apposl procecdingo,
A oocond apjonl may be ??gon t0 on oxtra-~idoparte
noatal Appollate fribunal. Tho Pribunal 45 tho

£inal fact«finding cuthority but on quections of

110, L{oce 147 o goge. ibid,

111, Chnptore Iul end AX)I 1ibid,
112, Sece 154 4ibid,

113, Oec, 264 4bid,

114, Boce 246 0% poge ibid,

115, Seces 2535 ot poges ibid,
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' 116
lav. o relorence may also be moade to the High Court,
or in the oveny of divergence of opinion betucen
various High Courts on a particular point, to tho
Supreme Court of :n;;Z; From a judgement of o High
Court delivored on such a referenco alsg an appeal
¢can be token to tho Supremo Court of Ind;;? inde=
pendontly of these provisions o $aZpay¢r can alco
move directly a High Court in writ proccedingo undoy
Article 226 of the Constitution, oy whore he ecan
allege a breagh of any of his fundamental rights,
even the Suprome Court of lndian under Article 32

of the Conontitutions

il. OTHLR DIRLCT TAXLES

The following ure the othoy direct tazmes
vhich are levied in Endia, Thooe tames are also
adninistered by the Central Board of Direoct ?axés
through the some taz authoritics,

116, Sec. 256 1bids A High Court io tho hishoot Court
of Judicaturo in a Stutce.

t117. See, 257 ibid,
_ 1!8. SOCe 261 ibid;
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As Burton
1.. Charpeable Profite

This tax, in the nature of a cuper profits
tax, is levied under the Companics (Profite) Surtax
fet 1964 and the Companies {(Profits) Surtex Rules,
1964 pudxiic made thercunder, Fhe tax is charged
on chargonble profits of a company to the extent
they ezceed o totatutory deduction' vhich is defincd
as an anount eéual to 155 of the cépitax of tho
conpany on the first day of the aecounting.year or

: 119
an amount of &se 200,000 vhichevesy ic more,.

The chargeablo profits are computed in the
manney laid down in the First Schedule to the Act
which droadly contomplutes exelusion from the totnl
- dncomewtax of certoln iteome liko @

1) Capitnl gains
1) 507 of the donations nodo to certaln 120
- nntional funds and charitable institutiong,
iii) 1Incone fron dividends of o doncotic conpunye

iv) 1Income by vay of royultieo reccived fran
Goveramcat or a loeal suthority or an
Indiagn concern.

v) In the enpe of a forcign coupany, incono
by uny of any interecst or lees Lor rendoring

119, Scce 2 und 4 of the Companies (Profits) Surtox
- Acty 1964,

120. 507 of thoce donationu are czeluded from tho
total incone cnaputed for income~tox itsolf on
the conditions laid doum in Section B80CG of the
Income=to Act, 1961,
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technical cerviees recoived from Govormnont
or locnl authority or any Indian conccrn,

vi) Incomo tax paycble for the yoar.

2, Conited

*Capital’ for the purpose of working out statue
tory deduction io computed in the nonner lald dowm
in tho Ggcond Schedule to the Act. Broadly, thie
includes paideup share capital together with sharo
_ premium and rescrves other than fictitious regoxveo
or meye provigions. 7o disgtinguish betweon a
rezerve and a provision, it has ben held that a
'provigion' ghould be taken %o mean monicg sct aside
6ut of the profivs in ony year to meet any known
1iability the amount of vhich cannot Lo quantifiod
vith subsiontial accuwracy, vaeroco a 'roocrve!
vould nean amounto cet acide cut of tho profite
'and othor surplugcs which nre not denigncd to moct
any liability, contingency, comnitnoat or dininution
in the value of agoets knoun to exiot vwo on the dato
of the balance shggl. For tho ceaputotion of cauitnl
on the firgt doy of the accounting year it has been
held thet ony cddition to xoservos cought o de nedo
by the Board of directoxs out of tho profitc of ony

121, [Indion 8tecl) rnd virc Products Ind, v CIZ
- L 3 CU
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particular year wowid, immediately on being
approved at the Annual General Meeting of the
shareholders, become part of the reserves of the
company with effect from the first day of the

122
immediately following accounting year.

3. Rates of Tax

The rate of tax is 25% on s¢ much of the charge-
able profits as do not exceed 5% of the capital of the
company and 407% on the balance. In the case of a
widely held domestie company or a wholly owned
subsidiary of such a company whose paid-up share
capital is not less than 25% of its capital computed
for the statutory deduction, the amount of surtax
is so limited as to ensure that the sum total of
income~tax and surtax does not exceed 70% of the

123
total =k income as computed for income~tax.

8. Interest Tax

Interest tux is levied under the Interest Tax
Act, 1974 and the Interest Tax Rules 1974 made there-
under, at gevenper cent of the chargeable interest
of a banking conpany. The 'chargeable interest'

means interest on loans and gdvances made in India

122, CIT v, m¥sore Electrical Indugtries Itd. 80
IR 5 S5C)e

123. Third Schedule to the Companies (Profits)
Surtax Act, 1964.
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. incluuing coumitment charges othef than interest
on Government gecurities, intercct on debenturen
or other sccurities ¢f local authoritien, compaonics
or statutory corporations and interest on lozmns and

124
advances made $o other baniis.

Ce Hotel Receipts Tax

A tax on the gross receipts of certain hotelo
ig levied under the Hotel-3ecoipt Teax Act, 1980.
The hotels subjeect to this levy are only those in
#nich the room chargés for regidential acconnodat«
ion provided to cwny person ot any time arc not less
that B 75 per agi? Once the levy of tox is attrace
fed on that bogis the charge of tax is not confined
%o receipts from the provision of reaidentiél QCCOm
mactation; it extends to the groos receipts of ¢he
hotel including receipts from the provision of food,
drinks etc¢s in the hotcl premiscs wvhether to repideonts
or othe;§€ ihere food, drink etc. are provided om tho
hotel premices by a person other thon thie hotel owner
but cloocly connected with him and the arrangenent
appears to b have been wpde vith z vicw to offecting

or rcducing tax liability unider the Act the rooceipto

124, Sece 2 (7) and 5 of tho latereot Tax Act, 1974.
125, Sec. J of the HoteleReceipts Tax Act, 1980,
126, S8ecse 5 and 6 ibid,
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in the hands of such other person can alcoe be

included,

The rate of tax is 15 per cent on charygeabls
receipts computed aflter cxcluding from grocs recei-
ptsy taxes like sales tax, ehtertainmcnﬁ tax ana
the hotel receipts tax itoelf, +Jhere, houvever,
any part of the chergeanble receipts has been
golilected in foreign exchunge, a rebate of 9% on

127
such part 1s allowsd,

D, eulth Tax

vealth tax is levied, under the dealth Tan Act,
1957 and the wealth “ax Ruless 1957 nade thercunder,
on the net vealth comprising the oxeegs of the aggro=-
gate value of assets over the aggrogate value of
liabilities of the taxpayor on the last day of the

preceding year.

T..e vexlth tux is not levied on companico,

Be Gift Tax

mamgturreponi

Gift tox is lovied, undor the Gift Tax Act, 1958
and the Gift Yax fuleg, 1958 made thercunder, on tho
sum total of all gifto nade by the toaxpoyer during

128
tho preceding years The rates of taX aye On a

127, Sce, 5 ivid,
128, ©Sece. 3% of the Gift-tax Let, 1958,



AL

gradunsted scale varying Jrom 5 on gifto not oxoecl-
ing N 26;600 t0 755 on 2if%o cxeocding ine 2 niliigne
The a plicable rutc ic, howvever, buocd on tho ogrece
gate valuc oi oll 1€40 made in tho prcccdi;z?

5 yearo.

A pift Lo dofinced to mion $ho tyonsfor by ome
porcon %o nnother of nny .exigstiag movoanblo or
fcoovunble property modo veolunturily and vithout
eonsideration in nonoy or money'y wézéh. “he
vord Yteanolor' Lo sivon o wiue ne-ning o incluso
any diopoo.vion, convoyuncet, acsoigancnt, cettlonoen(,
doliverys poyoont or otner alicnntion ol proporiy
a2 veldl e lhe cxention of n truot An rroncerty,
the gront oy crcution of uny 1 rn3e, mort pgc eharse
onsonunby liecuce, pouor, protnorcaip or intoreut
in woporly, faoc cxipedve 0L v powiy oy uppoOintiind
of progsorty vestcel An (ny poroon wit in gonoroal,
cny othor txnocetion cntorcd into ich intent 6o
dininich, dixcetly or indiycetldy, the velve of tho
prop Pty of thc tr. nofopror onu dnemouce the voluo

132
of tho pyoperey of o transferee,

19, wehouwlio 0 the «ct ibig,
1350, 0y 6. $DiLs

131, uee 2 (xii) ibic.

152, wec 2 (zxiv) Lbid,
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Public companies and their subsidiaries are
gxempt from gift tax if shares carrying more than
505 of the total voting power in the compaby werd
not at any time during.fgg year, controlled or

held by less than 6 persons.

Fe hstate Duty

rgtate Duty is levied under the Estate Duty
Act, 1953 and the fstate Duty BRules, 1953 mzde
thereunder, The duty io levied on the principal
value of the estate passing on the death in-India
of a person, irréopective of the domicile,
nationality or residence of such person. Immoveaw
ble property located outside India iz, hovover,
exempts 1bn the case 0f a percon vho was not
domiciled in India at the time of death movcable
property loceted outside India'is clso e;zgpt.

& foreisn compoany which hag been treated as
resident {or income tax purposes in two ocut of
the three preceding years is lisble lor the Jetato
Duty payable on the principal value ol the shases
or debentures held in the comn_any by a deceased

135
pergon vho vas not domiciled in India,

133. Jecs 45 ibid.
‘34& _Sec. 21 of the ustute mty fl!.ctg
135. Sccs 204 ibid,
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IIi., INDIRECT TAXES

Duties of excise and duties of customs conotiw
tute the moat important indirect toxes in India,
Both these taxes are sdministersd by the Central
Board of izeise and Customs set up within the
Ministry of Financo under the Central Boards of

Revenue act, 1963,

As uties of sxeipe

le Central Excise Tariff

Central excise dutles which yielid over 505 of
the total tax revenues of the Covemment of India
57€¢ levied under the Centrzl ixcises and Salt Aggf
1944 and the Central wxcise Rules, 1944 nade thorow
under, ‘The &uties are neutrol as botween Indian
and foreign companica. A list of cexeisable goods
is given in the {irot uchedule to the wet vhich

is commonly reilerred to as the Central kxcice

136, 1Ievy ol cxcise duty on aleoholic ligquors for
huaan consumption and on opium, Indian heap
and otheyr narcotic druge and narcotics not
including aediecinzl and toilet prepuarations
containing thcoe substances, {alls in the
8teoto Iist of nubjecte in the Comstitution

— of India and excige duties on tncvse goods
sre levied unuor differcnt State Acts,
kxcioe duties on mediocincl wund t0ilct pres=
perations are le,iuvd by the Centro under
the fedicliral gnd Toilet Preparations
(ixcise Dutien) Act 1955 but collected and
retuined by the States in teras of Articlo
268 of the Constitution,
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Tariffs The tariff is comg;ehenzive in so far as
137
it includes o residuary item cntitled, 'All other

goods, not clsewhere specifiecd?s,

Rates of Bagic iuty: Lhe rutes of duty given
in the Tariff ore mostly on ad yalorom basiz; in
some cages there are specific ratos i.e. rotes
£izxed per unit of weight, volume, length or oren.
in sithor cames the rates ore often on a sliding
scale cccording to differcnt olabo of production
or value, 3Jince, however, the Central Govermment
and, t0 2 cortain extent cven the Centrol Boaxrd of
bxelse and Customud, huve gowézg tc slion gencral ob
vell as opecisJic exenptions, purtiul or toutul, the
oflective rates ol daty, within tho ruatos gyceifiod
in the Rariffi, are rogulated Lruvm tiwe to tiwo by

executive notilications,

Zs Speeinl rxeise Juty

Apart from tLo basic oxcise duty « speclnl cxelue
duty is levied undcr the Anrunl Finsnce Act ao a
percentuye of the basic duty. 1Inc rate of thio duty

139
under the Pinance Act 1081 is 10..

3. Additional csxelpo Duties

In respoct of cortoin coamoditicn like sugarw,

157 Item 68,
| 380 Rule 8
139. Scce 49 of Financoe ast, 1981,
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tobacco, cotton, gilk, wodlen and mgn-nade fabries,
an additional excive duty is also lovied under tho
Additionzl Duties of bxcise {Ocods all Special Impore
tance) act, 1957. Adaitionsl duties of exclge and
cééaes aré also levicd on come other comnoditios
under various other Alig.
4o _Agseassble value

Where duty is leviable pd wvalorem, the value
deterained for the purposes of duty is referred
t0 29 sssespable value, In rxospeet of certain
goods like motor vehiclen, internal conbustion
engineg, eleetric uvires ete. tarill values are fixed
by the Contrul Goverament Jhich are roviaed from time
to time, [n most czges, howover, the aspcobcable
value ip dcterained by ¢the sxeisc authorities on
the rprinciple that it should be the noraal price

at vhich such goods are ordinarily scld in tho

140, 1, “he Lnadi und VYther dondloom Industrico
povologment {(idditional uxeise Cuty on
Cloth) Act, 1953,

2. 4he .iincral Produets (Additional usutios of
wXcise and Customs), sct 1958.

3¢ the pfdaitiong) ucige vuty (Textile and
fextile articleg) sct, 1978.

4e 7The wugar uxport Pronmotion Act, 1958.

5« The Industrics (vevelogment and Regulntion)
Acty, 1951,

6. The Produce Ce.s Act, 1966,

7« %ea imendment sact, 1967.

8, Yho U1l Inaustry (Lsvelopment) act, 1974,
9, Tho %aob. cco leis set, 1975.

10, ‘ihe Boodi vorpiers dolfarc Ce:p set, 1976,
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course of vhole-sdle trade for delivery ot the

time and place of removal wherc the buyer is not

a reloted person nnd the price ig the sole conpie
deration for the_séﬁé. The aocessable value includes
the cost of packing except such as is of durable
nature and is returnable by the buyer but excludes
the amount of excise duty itself, sales tax wund
other taxeg if any as well as the normal trade
disca&iﬁ. It has been hecld that excise duty is a
tax on the production and manufecture of Joods and
not on their cale and the gsoessable value should
represent only the mamafacturing cuvst and the manu~
facturing prefit and not post-nanufacturing cost
and profits arising from post-manufacturing opera-

. 143
tions i.e. selling profits.

5, sxeise Control

tivery manusacturer of excisable goods is required
to obtain a license bofore comnencement of prﬁ&uligon.
The Contral -xciuc Depariuent exercises conirol over
the nonufacture and clearance of goods on puyment

of excise duty mainly in two ways. Certain goods

141, sec, 4 (@) of the Uentrsl axcises end ualt Act 1944
142, ©Dee, 4 (d) ibig,

1 430 ég» Iﬁoaéic’x Qd anoth 93? ¥a VOlta&; -btd. I\Ifi 1973
SU 225 ¢nd stic industrics Ltd . vV _Heti. Dave
All{ ‘ 975 m-b 950. *
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iiko manufaoture&?eaﬁaaaé éﬁd'ﬁatchea are subjeet to
physical control under vhich tho goods are renoved
from the factory under the phyoical supervision of o
Central Bzcloe 0£xiec$ on payment of duty ocspecsed
by him, [lost of tho goods are, hovover, under an
altor.ative oystem of control c¢alled thé Sol1f
Removal Pracedurec, Under thisg system, the manuw
facturer haad fo get the rate of duty approved by

the Dopartment, Theronfter, he c-n assoss the duty
and remove the goods from the factory aftdr paynent
of duty on his oun, The manufacturcy keepe an
account current in vhich he makes crcdits from

time to timo ond debits the duty dotemnined av tho
tine of rcamoval of goodo,y The Contral Ezeine Doporte
ment cnereigo control through roturno apd doounconts
subnitted by tho manuiacturcr oupplonented by
poriodical local chockes

Lz Goodsp
Tho goods moant foy cxport arc oxoapt £rom oxciueo
&;%g. %he nocaufacturer poy olther eloar tho oodo oa
payment'of duty and cloim refund oa ozportation or

ho moy remove the goods forxr cxport vithout paynent of

145, Rulo 12e
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duty but oubjcet to tﬁc ezocution of a bond uwith
socurity/surety for a sum equivaleont to the duty
chargeable on such gﬁzgg. The manufacturcr is also
entitled to duty drauuback under the Customs ond
&entrai ERciet Draweback Ruleg, 1971.im respeot of
duties of oxecise paid on inputs for the manufacture

of oxport goods,

1a. Appellate Procedure

An aggrieved tanepaycr can filec an appeal to o
superior dopartmental officer. A second a_.poal
iics to the Contral Board of Exzcise and Customo,
4 further revision application can be made to the

147
Centyal Government.

Bs Duties of Custong

ds Cuoton Soriff

u Cuctoms dutios are lovied uador the Custono
Act, 1962 cnd tho Custono Toriff Aok, 1975, Indin
13”5 npnbor of the Goneral A_rocment on Toriffo
and Trodo, izeept Tor o Lov proviuions rclnﬁgzéf

to ccrtain proforentisl ureno end countrico (0.8

145:- mc 1 3‘

147. 8S0ce 35 and 36 of tho Central Excice & S5alt
Act. ‘9449

148, Soctions 4 & 5 of tho Cuotono Pariff Act, 1975,
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UiKesp UsAsHep, Yugoslavia), tho customp dutics aro
also neutral botuecon Indion end foreign companics,
A list of goods subjeet to import duty and the
rates of duty are given in tho Piyst cehedule to
the Cuctomo Tardiff Act which ié conmonly knovn ap
the Import Tapiff, Uimilarly, 2 liot of gocds
subjecet to export duty and the rates of duty arc
cdven in the Second Schedule to that Act knovn ao
the Lxport Tariff. Tho claseification of goods in
the Tariff is based on the Bruocels Tariif Homocnw

elature.

Rotes of duty 3 The rates of duty are speeific in
some cases and ad yalorem in othorse Since the
Central Government have paw;ig of excomption in rese
peet of import duties gnd encrgency povors of
impogition and enhemconont in the céme of oxport
dutics, tho ofioesive rutco of duty aro regulatod

£rom tinme to time by exceuiive notificutions.

2, Mditional and iliary Dutios
In the cane of impord goods, in a2ddition to the
basie import dutieg, tho follouing dutics are also

leviedsem

149, ©Sccticom 25 of the Custons not and Section 8 of
tho Custons Tariff Act.

150, Secs 47 of the Finonce Aet, 1981,
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{1i) &n additional duty known as countervoilimg
duty is lovied under Section 3 of tho Customs YarkLL
Act, Thisg Guty ies equivalent to the excise dutly
for the time being leviablo on like goodo produccd

or panuigcturced in Indic,

(14) An auxiliary duty of custons is lovied
under the Annual Pinance Act. The rate in the

150
Pinance Acty 1981 is 255 of tho value of the guods,

3. .Accespablo Value

For purposep of ad valoren duties, the Contral
Governnont have povers to fiz tariff values for
any claos of import or export poods, lhere no
tariff valucs ars Lired, the value for levy of
duty is the price at vhich like goods aro ordi-
nexrily s0ld at the timo and place of impoxrtation
or exportation in tho course of intorantionnl trode
vhere the sollor ond the buycer have no intercot in
the businoeso of ooch other and the price 1o tho
sole consideretion for the ;zio.

torinl Dnto ¢ Tho nateriol date Lor doterominntion
of the roto of duty cnd Sopiff valuwo, if oay, io
the date of propontation of bill of entyy to the

150, Soce 47 of thoe Iinoncoe Act, 1981,
159 Osc, 14 of tho Oustons Act, 1962,
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propey Custome Olficor or the date of entry invardo
of the vespgel vhichever is lator in tho caso of
imgort goods. For export goods the matorial dato
is the date of presentation of shippimg bill or
bill of ezmport or the &afgzof entry outvards of '

the vegoel vhichever ig later,

4s Qggwbﬁck

Drauback of customs dutice paid is admissible
in the event of re-export of duty paid goods, thore
the imported goods are identifiable as such at ¢ho
time of po~export drawback ﬁfsghe extent of 98% of
the duty pa;d could be allowsd, In the cage of
manufactured goods, however, drawvback in roopse$
of duties pnid om imported input io clliowed at
rates laid dovn under the Customs cad Contral Excico
Duty Drawbock Rulco 1971. The pr._tos of drowbuck
ore fixod cither for cortein manufoeturod goods on

on 411 - Induotry bafio or in tho foim of opecific

brand ratos fop poarticulor manufacturero,

9. Anpellnte Procedurn
An aggricved toxepayer ean £1il¢ on appeal to

152, ©Sectiono 15 znd 16 ibid,
§ 53 See, 74 ibid,



o supcorior departmental authority. He moy also
approach the Cemtral Board of BExeise and Customs or

154
the Contral Governmont in revision.

IV  STATE 2AXLS

Sales~tax is the mogt important tax in the
State List of taxes, The Constitution of India
gives ezxclusive povers to each stute to levy taxes
on the sals or purchacc of goods (except neuwspapers)
taking place within that st;gz oubjoet howover, to
such conditions and restrictione as Parlicment nay
imposed in recpoct of goods deelpred to be of
opeclal Inportance im intcr-otato trode or
comm;?ga. The poer t0 tux sale or purchage of
goode in the course of intww-sinte trade or

157
coauerco iso given to the Union though the proceedo

154, 8zce. 128, 130 & 131 1bid.

155, A pale or purchase tolcs place within a state
vheso -
(i) In thec case of specifie or ascertuinod soods
the goodo arc located in that otate ot tho
tize vhen the contract of sale io pade; and

{ii) in theo cace of unoocertained op Luture goodp
the goodo are locuted in that stute at tho
time vhen theoy are appropriated to the contract
by either porty vith the congent of the othor,
(~cce 4 of tho Contrnl Unleo Tox det, 1956),

156, Articlc 236 (3) of the Conctitution and Lntry 56
of the 3tate Iiiot,
157. &zntry 92i of the Union Idst,
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thercof gre also %0 be aspigned and disiributed to

158
the states in vhich they are levied, A sale or .
159
purchase of goods in the course of import or export

160
is exempt from tax,

2y Central Act
Taxos on the sale or purchase of goods in the

course of inter-state trade or commercé are levied
under the Central Sales Tax Act, 1956, A sale or
purchase of goods 1s saild to take place in the
course of inter-state trade or coumerce if such

sale or purchase occasions the movement of goods
from one state {0 another or is offccted by a trans-

fer of documents of the title during the movement of

158, Article 269 of the Constitution.

159, A sale or purchase is caid to toke place in tho
course of import or czport if the said salo or
‘purchase either oceasions such import or cxport
or is effected by transfcr of documents of
title to the goods vhile the goods ure outoide
the customs fyonticr of India. 1t includen
the 1 .st sale or purchuse procedin; tho cale
or purchase occasioning the export if such
last sale or purchase took place alter the
foreign buycr's contract vith a canyalising
agency or export house and for the purpose
of meeting such contrzct,

[ Section 5 of the Central Sales Pax Act,1956
and Consolidnted Coffcc Itd,, ve Coifee .
Board, Uangolore 46 SIC 13@? ‘

160, Article 286 ibid,
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161
goods from ons gtate to another. The tex ic collocted
and retained by the state in tthich the movemont of

162
goods in inter-gtuate trado or commerce COmMMEnces.

The Central Sules Tax Act also gives a list of
goods declored to be of speclial importance in inter-
state trade or com&gieea Tho Act restricto tazes on
tho sale or purchase of these goods $0 a single point
levy and requires that any tax peid oa a suale or
purchase of any of these goods in a state should /
be refunded if the goods are subseqaentlf gold in

the course of inter«state trade or conmerce.

<

5a. ctate acts

Taxes on sales Or purchases of goods within
each state are levied under various GState Sales Tax
Acts. fThe taxes levied under differcnt Acls vary
in their incidonce and oporation. The rates of tax,
~generally, ronge betvcen 1% and 15%.' The rates aro
high vhere the tax is a single point tax, i.¢. vhero
it is levied at only one point betweon production
of goods and their sale to cuncumers. The rates aro
rolatively lov vhero tae tox io multipoint, i.o.,

waerc At is lovicd on overy cale betuveen production

161, Sec. 3 ol the Central 3ales Taz Aet, 1956,
162, Sece 9 (1) ibid.

163, 3ec. 14 ibid,

164, Sec., 15 ibid.
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0f the goods and thoir salc to the ultimaete consumor,
The basic necegsities of 1ife such as food, medicincs,

matches cte, are generally exempte.

4. Genoral

The tax base is the actual turnover made up of
the actual sale or purchase prices of goods. 'Goods?
for purposss of thizs tax meoans tangible and movesble
property only. The respopmsibility for the payment
of tax rests on the dogler though the burden may
ultimately be shifted to the coneumder.

Be Other Taxes

Some'af‘the othor taxes levied by the State

Governments are 3

1. Iond revenue or land tax.
2o Tazes on agriculturel income,

3e¢ bXcise duticen on aleoholic liquors, opiun,
Indian henp and cother norcotic drugs.

4. Taxtes on the consumption or s5.le of olec=
Tricity.

5 Taxes on vchicles.

6. Tates on profoessions, tr.des, callings and
employmentce

7« Taxes on ontortainments, anucenents, betting
and gaubling.

8, Utamp dutlcs on certuin documonts.



CHAPTZR VI

O38EAVATIONS ARD COJCIUSIVNS

The preceding chapters cover both the minimum
standards of customary intormational lav velating
to foreign private investment and the legal climaote
for such invegtmont in India. While the contrast
between .Che tvo is clear in the respeciive chap-
ters relating to expropiration, regulation and
taxation, it is proposed, for the salke of conveniw
ence, to reczpitulate here the main points and
also to make gone observations ariging direectly

from this study.

On %he protection of forci,n investaent,
vhich indeed i3 the paramount guestion Irca tae
poing of view of a foreign iavestor, it 1o diffie
cudt t0 Lind norms of customasry intcranational lov
around vhich a consensus may do paid to crist,
The eopital exporting countries continuc to
insigt on the ezistence of a principle in custo=
mary international law to thepffeet that cxproprice
tion of private foreisn property wuct bo acconponicd
by "pronpt, adequuate ond elfactive" componcation,
In their view 1% is o rale of international lav
that the compencation must be egual to the valuo
of the expropriated property, that it should be poid

without unuuc delay and in a transferable fom, Jho
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doveloping countries, on the other hund, 6o not
acoept the existonce of any such rule in cuttomary
international law. In their vicw thoe only obligation
on the part of the expropriating hoot State is 4o
pay “appropriste" conpensation ag determined in
dcecrﬁance with its oun laws, regulations and ¢irw
cumstances, TFhe successive réaolutions 0f the U.N.
General Asgenbly culoinating in the Chartor of
Economic Rights and Dutles ol SBtates adopt the latter
view agaiﬁst the vchement Opposition of the developed

capital ecxporting countries,

Uhilo India has always voted for the latter view,
its legislation, as well ao state practice im this
matter have conformed strictly to the noxms advocated
by the capital exporting countries, oven alter the
auendmént of the Indlian Constition removing the right
to property from the Jundamentul figuts chaptor cnd
relo_ating it to the position of an ordimary légal
rizsat, the legislative aoc well as Judilcial cthoso of
the country reguires payment of full compensation
in the event of nationalisotion o2 any bucinsos getie
vitys Iin practice, indip hao dcaonsirated cxircuo
reluctance in nationalising forci n cntoryrisos. wven
vhile nation licing Indian busino~e in certain scctoro,
ouch oo the bank motionalisation, the corrvecpondiag

foreisn onterprises have been left¢ alonc, In the fov



cases vhere foredgn enterprisec have been nationaliscd
it hao alvayo been on payment of full compensation,
1.0., compencation which can be called prompt, adequate
as nell ag effectives KEven in the worst of ioreign
exchanse criges such compencation hos beenm paid in the

currency of the forciga investor,

An fo: repatriation of éapital and investment
incomes, indian pragtice has been libevral to a  fauldb.
Unlike most otiaer countiries in the developing world,
Indig has never placcd ony restriction on such re-
ratriation, which has buen freecly anlloved evon in the
midst of a gpate of studies pointing out that the
quantun of outflow has sombtines turned the net infloy
of loreign capitul into a nerative figure. Farthor
moxe the totel romittence ubroad under differcnt heads
of incones hus often exceeded thie total invard ro.aie
ttances by way of c¢apital infloy, export euraningg

etee In.zh

In the field of rcgulotion and sup.rvicion, the
principle cnuncistod im theé Leclaration on tho Ectaoblivh-
ment 0f a Jov Iniernational Lcomnomic Jrder wnd the
Charter of Lcononic Wpghte and Dutiocs 4o the eifecet
that the forei_n imvestor must ect occording to the

notional lavs and policius of tue nosy country, iu nus
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in dispute. Yet the multitude of regulatoery
contrels in force in India tend to frighien avay the
_p?;vate foreign invegtor who is getting used more
an@ more to cvoing business on a global basis and in
so doing opt for countries and places vhere there

is more frecdonm of action. The regulatory controls
in India are not confined to the initiel entry of
the foreign investor on the Indien ocene but most

of them, like the Import ZYrade controul, ILicensing,
JRI? control, Capital Issunes etcs are always there,
Efforts have, no doubt, becn made in recent years
to liboralize these controls and also to streame
line the procedures with a view t0 hastening up the
dipposal of various types of applications, Yet the
presence of these controls and the multitude of
authorities administuring them continue to present

g nightmare, Ihe dearth of sultable literature
giving concise ant uptodate informution in an easily
readable form mukec things worse. %The rrequently
changing policico and uidelines further add to the
confunsion, The ..UlA _uldelines and the insistence
on the forecign share-holding being restricted to 4053,
are some of the provisions vhich already ceem 0
deseyve another luok, The abundance of official aid
ia fast becoming o thing of the pant, India haos
now entered tho age of opon borroving from the
Buro-curroncy market ot the prevailing high rates

of intcrest, ‘Zoq equity is no guarantee of reduced



outward remittances in a climate of an alimost
ideological faith in freedom of remitfances abroad,
evén in a situation where such freedom is suspected
t0 be abused by pructices like transferpricing,.
Dilution of equity under the FLi: 4 guidelines ha®
2180 n. t been necesparily accompanicd by the trance
fer of management control to Indien hande. In vieyw
of all these factors the only purpoce served by the
uuper limit of 407 on the foreign share-holding is
perhaps for the irightening away of the foreign

investor.

In the ficld of taxation, again, there is a
general agrecement on the prineciple that the forelign
investor has to abide by the national tazation laws
of the host siate. Thie was accepted also in tho
Decleration on International Investment and iulti=-
nétional rnterprices adopted by the JiCD on 21 Junse
1976, 1t is, however, implied in this agreement
that national taxction laws chould not be hizhly
digerinminatory or confiscatory so as to sexrve as o
cloelt for expropriatich. Ik Iadia, most of the
taxés» direct ap vell as indirecct taxes, federal as
vell as st tc taxese areo neutral as betvean Indian
buginess anu foreign eaterpriscc. 4As for incomcw
tax, vhich of courge is the most important, the
highest rate of tax is Ti1.75% in the caso of foreign
companics, as against 66.125% in the case 0l domestic

conpanics. The marginal dilference is nore then offe
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set by the fgot that in the cas2 of domestic compae
nies the dividends distributed are taxed again in

the hands of the sharcholders. iloreover, tho incomeg
of non-residents from royalty and fees for technical
services are taned only at rates renging from 20 to
40%; Zhe Indign tax lgws do not, therefore, contain
any basic digerimination against the fcreign investor,
On the other hand, the Indian tax laws contaia a host
of concescions, many of them opecially designed for
the féreign invector, s0 that the effective tax rate
generally comes to around 40 4, a3 against the maximum
rates mentioned above, New invecztment in induatry'in
Indim can, in fact, go entirely tox-free, The probicm
with the Indign tux Bystem is not, thexroflore, one of
diserimination or high\incidence; it is a problem

of highly complex logislation vhich is chunged all

tuo often, A oystem ol ftox luwe based on clarity,
simplicity und stabdbility could vurely be more woleone
to Fforeign investors es also to the lndien enter-

preneuse themselves,
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FOEBIGY INVESTMENT IN THE NONOFPICIAL SBCTOR 1IN INDIA
(1§ MILICR RUPRES)

T (o) N 19m 10 e s N1 gt e s toro m e e
Sotal Lavaste 2,646 4,397 5,803 9,340 9,991 11,630 13,651 }4,54% 15,315 15,597 15944 16,656 17,492 18,218

fet Lmlow (a) 'y | ‘24‘»9 281 1,066 649 ” 1.\:,_71»9‘ - fi,s@s R 549. '253' 451 559 ‘ "33 " 596
ggg?%g%ea — 195 isa 204 188 149 {82 178 290 T 339 2t 319

t
H
i

— 24445 : !
In Branehea of 15458 2,43% 2,703 2,628 2,447 &ma 2,800 2,672 2,683 2,239 2,188 2,310 2,247 2,416
Fforeign Companios . .

In Indian 296. ia194! 2,069 2,676 2,882 3,055 3,078 3,247 3,480 3,733 3,884 4,083 4,49 4,704

Subaiddayres ,

In Foroign Contro- , .

lled Indian 288 240 500 815 953 1,029 1,042 1,182 14244 1393 1,601 1,77 1,933 2,014
-?gn}-.u.m.w.a-.-.n@g,n‘-..a.u.qam,-.-wmcuaas*g*com“-‘cﬂcﬂvtun.~w*.*t~m-‘a-‘aﬁsﬂ'.ﬁnﬁ.nsﬁoﬁqﬁnﬂcﬁiﬁo*a*a*u*c* gy Py W T g R g

‘P.otal fon §,902 3.865 5.272 6.“9 6,882 6,5&3 6,920 79‘!01 ?J?'f 7.354 79573 80754 83570 9:*34

pomgn Bquity 4n  57% 392 443 547 570 632 632 752 765 941 966 913 1,044 1,077
Indian Companies _ |

Qreditor Capital | ' N 7 " |

in Indian 93 140 90 2,674 3,139 4,469 6,000 6,688 T7,I13 7,302 7,305 7,519 7,778 8,007

Companieo

- T o G i g W g A o e o g, D g T gy G T B B WD T iy, By W g N, g NN, W, ‘,”‘b‘“.m‘ﬁﬁ‘g“‘ﬂ._'*’““'Q.ﬁ“.ﬁib“.“Qﬂ“”.m'”‘ﬂ‘ﬁ*ﬂ.“.“ﬁ'.ﬁ'“i"“.‘gﬁ‘“

Total fm 644 532 533 3,221 3,709 5,101 6,731 7,440 7,938 8,243 6,271 8,402 8,822 9,084 *

Bn&tea Kl 24400 3,659 4,476 5,398 5,492 5,878 64497 6,328 6,367 6,379 6,175 6,410 6,650 6,801

gg*z;‘:rfga 2 180 396 796 2,182 2,445 3,068 3,728 4,229 4,539 4,313 4,567 4,848 5,154 5,309

Hogt Gormony 4 24 105 321 396 656 - 846 967 15040 1,157 $,196 1,367 1,592 1,808

Itlay - - 41 169 194 265 561 401 734 302 949 840 733 854

Othexo 362 318 38T 1,270 1,464 1,763 2,219 2,616 2,835 3,046 3,095 3191 3,483 3,376

522 872 1,024 1,141 1,122 Q,{@c ’h’iﬁa 1,378 1,2?? 19262 1,852 '.259 1,199 1.13&5

P@ea‘aﬁé'

liining 115 93 124 114 ! 94 100 109 135 159 154 181 169
Potroleun 223 1,040 1,486 1,830 1,709 1, 97 1,921 1,964 1,957 1,866 1,719 1,787 1,716 1,758
Hanufooturing TO0T 1,274 2;201 4, 546 5'”: 133 6.676 6,947 14937 8,725 9,308 9,517 9,835 16; 500 10. 597

Servicos 1,079 1,128 970 1,739 1,933 2,720 3,367 3,262 3,247 3,026 3,207 3,571 3,896 40553
s - - ' T Tiot05 oONtinucGsssees ’
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{a)

(v)

(e)

(e)

(£)

~137=

“1@ on J1st liarch of tho ysar mentioncd

excopt for 1948 figurcs vhich are as on
30th June, 1948,

The two columns for 1967 ropresent figures
excluding and incluling the e¢ffect of
dev2luation of the rupce in June 1366,

(i) Reprecsent investments in tho corpo-
rato industrizl and comrercial
enterprices, excluding insurance
and banking companics.

(ii)Exclude inveotmonts fyom intcrnational
institutionn.

cxcludes valuntion changes vhich togethur
with the exclugsion from total investment
of investments from Interncolounal inctie
tutions account for those figurece being
not exactly cqual to the ycar to yeoar
chon_es in total investments,

Lircet investmont includes investmont in
branches of foreign companies and only
controliing equity investnuni, i.¢. equity
inveeptment in Indian subsidiaries and in
controliied Inuian compunied.

A controlled Indian company menns a coapeny
vith 40, or mors oguity capitel held abro.d
in any ome country or o com.any vith 255
or noxe ogutity cgpitul held by a foreign
company or its nominco,

Portfolio inveostment incluidct noa~contro-
1ling cquity invcstment in Indion eoapinico
angé creditor capltol.

{(COIPIL.D from ¢
(i) HRoserve Lok ol In‘ia, Survey of

India's foreipgn linbilitieo cnd
acsoto, 1955,

{ii) ieserve Jank of Indin « lndin'c
Foreim Idobilitiop ond Acgets,
1961, Survoy iopori.

(114) DReserve Bank o. Indic Jullctin,
Varsious Iscuco: pril 19066,

sugust 1969, ..reh 1971, July 1975,
Siny 1976, siarch 1978).
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2,

4o
5e

6.
Te.
De
10.
1.
12,
15,
14,
1 5&
16,

17

CLASSIPICATION OF INDUSTRIUS

SCHEDULE =a

Arms and sapunition end allied itens of defonce
equipment, : :

Asomic enoxgy

iron and sﬁeel
Heavy castings and forginss of iron and steel

Heavy plant and machinsry réequired for iron and
agteel production, for mining, Jor macking tools
menufecture and Lor such other bssic industyies
20 may be specified by the Central Goveramont

deavy electrionl plant including large hydraulie
and gtesm turbines

Coal and iignise
Hineral oils

Hining of lron ors, wanganese creé, chrome ore,
gypaum, sulphur, g0ld and diamond,

Hining and proceseing copper, lead, szine, tin,
wmolybdenun and volfram

Hinerals speciflied in the Jcheduie t0 the atomic
Eneygy (Control of Production and Use) Opder,1953.

Mrerafs

Alr transport
Railvay transport
Shipbuilding

ielephones gnd {telephone czbloo, telegrah and wiro-
less apparatus (exeluding radio recciving cets),

Generation and distribution of electricity.

contd,..



1,

2.

All other minerals except "minor minerals" as
defined in Section % of the finerals Concossion
Bules 1949

Al minium and other nonwferrous metals nod incru-
ded in Schedule A

siachine tools

ferro-alloys and tbcl stecls

Bzeic and intermediate products required by chemie
cal industries such 08 the manufacture of drugd.
dyewgtuffs and plastics

Antibiotico and other essential drugs
Fertilizers

Syntanetic rubuer

Carbonisation of coal

Chemical pulp

Road transport

Sea trangport

i

{Industrial felicy kesoclution, 1956)
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2

4a

Se

6
T
8.

9

10,

1.
12,

w40~
ARLENILX  'GY

Hetallurgliecal industries

1) Fexrro alloys

2) Stecl Castings end forgings

3) Special steels

4) Hon-ferrous metals and their alloys

Boilers gnd Steam Genergting flants

Prime Hovers {other than Llectrical Cenerators)

1) Industrial turbinec

2) Internal combustion engines

sleetrical Zguipment

1) Bguipment for transmisgion and distribution
of electricity.

2) Llectric motors.

3) Eleotricel furnaces

4) Zmyay eguipment

§) blectronic componentn and cguipment,

Transportation

1; lMechanised sailing vesscels upto 1000 DUP

2) Ship anciligries

3) Cormercial vehicles
Industrial Hachinsry
Hachine Toolg

Agricultural [achinery 3
Tractors und Pover Tillers

Larthmoving Machinery

Industirisd instruments : indicating, re¢cording and
regulating devices for pressure, temperatare, rates
of flow, weights, levels and tae like,

Sclentific instraments,

fiitrogzaous and phopphatic fertilisers fulling under

(1) Inor_anic fertilisers undsr *18, lortilissrs'! in
the fMrot dcheduls to the Ivsu set 19951,

con?ﬁai LN ]



13.

14.
5.

”»

1b.’

17.
18,

19,

~141- .
Chomicals (other than Fortilicexs)

) Urganic heavy chemicalc

3) ¥ine chémiczls, including photographlc
chonicals

4% Synthetic resina ond plastles

12 Inorganic heuvy chemicnls

5@ Synthetic rubbers
6) Han-mado fibrowo
7) Indusirial oxplosives
8) Insccticises, fungicldesn, weedicides, and
the like
9) Synthetic detergents
10)liscelienvous chemiculs (for industriol use only)

Srugs and Pharmaceuticals

Papez and pulp including poper producte
aulbonobile tyres and tubes

Plate gikasse

} sefractories

1
2; rurnence lining bricks = ueldie, bosic
cnd neutral

Coramice g
8

Cement Froduets (-

1) Brtland cement
2) hsbestos coment

{Appendix (1) to the Laiustri.l Iicensiag Policy
of vebruury 1075},
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TJLLUSTARARIVL LIS oo IBDJUGTRIES uwiBRE #0 FOREIGH
COLLABORATION, FLIANCIAL OR THCHWIUAL ID CULBl-
P2y TeC0088aKY .

1.

2a

4e

S«

6,

7

HETALUJRGICAL INDUSTRIES 3

Fu 320U s

HO0Hw-

L LGOS ¢

Urdinary castings, Bright bars, Structue
rals, Velded CI steel pipeo & tubes

Antimony, Scdium metal, Electrical
resistance, Hecting (nickel froe alloy),
Aluminium litho plutes

BIECTRICAL BOUIPILIIT ¢

SIECVA0.4 0

klectric fans, Comuon domestic appliances,
Conmon types of winding wires and strips,

Iron clad switches, AC motors, Czbles and

Distribution transormers,

CUME Gl 8 AL sUJLIPASITS 3

General purpose trangistors & Dlodes, Paper,
fliea and Varieble capacitors, T.V. receivers,
Tape recorders, Teleprinters, P.A. systemeg,
Record players/changors

AiD_INDUSTRIAL INSTRUMEHTS:

SCIeuTIFIC

wongpeciaslised types of valves, meters,
weighing machinery,; and mathematical,
surveying and drawving instruments.

IRALSPORI AL TON ¢

Railway vagong, Sicycles

IHBYSSnL ilaldLu o ¢

Building gnd Constructional sachinery,
041 mill mochinory, Conventionzl rico
mill machinory, Sugor machinory, Tea
processing mrchinery, General purpoose
machinery.,

HACiiGe QUOLS 3

Forsed hand tools, General purpose nochine
tools.

Contd,ee
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9.

10,
11,

12,

13.

wtf S

AGRICULTURAL MACRINERY ¢

Tractor drawn implemonts, Pover tillers,
Foodgrain drycrs, Agricultural inplemonts,

155

ISCELILANECUS HLCHANICAL LAGINELRING INDUSTA.£5:

M-

|

%L BaCTuky O FICH (¢ HOUSSHIID ECULpHRNTS OF

e

COL USine

3

»

BEDICAL adi UURG1LCAL

FORTLiLA 0 ¢

Single supcr phogphute, Granulated
fertilizers,

CHRMICAIS {OVHER Zodd FERD LIZ585)

Acetic meid; Acetanilide; Bthyl chlor de;
Viecose filament Yarn/steple fibre;
Helathion technicol; Bulphate of pluminea;
Potassium chilorate; Fatty acid & glycerine;
Butyl titancto; Varfaring Silica gel;
iindane; bndosulfan; Phanthoate;

Ritrofen; Ethyl ethor; Plastipeel

APPLIANCHS 8

15

Benzidine; O«Toludine; Carbogole dioxagine
violet pigment; Cadmium sulphide orange

DAUGS AUD PHARMACERUTICALS 3

Jaffeine (natural); phenyl butazono;

Tol butamide; Para acetamel; Phanacoting
Senna extract; Diasoscnin; Clofibrato;
4-riydroxy cumerine; Xsnthopotozin; Cal=
cium gluconute; Chbline Chloride; Clycoryl
Suelacolote; phenylethyl bijuanide hyuro=
chloride; Scopolamine hydro-bromido;
Llaecinamide; Jrtholelyl biguanide; Colw
chicine; Diazcpau; Sorbitol from dextro.e
monohydrate; uerberinc hydrochlorido;
dalladonne; Acriflavince; Caleium hypophog-
rhito; Chloordiuzepozxidc,

ot w oy

160 Pavoil fud PUIR INCAMIBIUG L/l .4 2aled Siles

17,
18.

COU UL 3§ 3uod

VG JASLY LI o VawaSPATL

Contd, ..
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19, RUBuLR INDUSTRIBS :
Viocose tyre yarm; iletal bonded rubver; latex foam;
Bubberiped fabrica; Sicycle Tyres and Tubes

20 LLAPHiRe DL ATHiR GUOBS ARD PICKIRY:

Beltingsleather; Cotton & holir finished leather;
Pickers; Picking bands; Vegetable taming cxtracts;
Fat liquors othor thon syathetic.

21 SLADS & CLRAIICS
22¢ CEWuRT & OYPSUN PROUJUCTS 3

AP,

HNOREs lioct ie illustrative and not exhaustive,
Clorificucion of uetails within the
broad heudings is the responocibility
of gdministrative Linistries,

ilinistry of Industry, (Jepartment of
Industrial Development), Govornment
of Indiz, Hew welhl, Preas llote 1Joe
9 (10)/78-iC=-I1 of Jecemocr 28,
1978,
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APPLNDIX '1i¢

FORUIGN COLIABORATIONS IIl INDIA

Year {(8) : flunmbor of agrremento
- approved
Upto 1958 265
19591969 2,824
19701975 | | 1,580
1976 a1
1977 267
1978 | 307
1979 267
1980 | | 526

Total 2= 6,313

: XY, flunbor
industrial Hachinery 1318
Eleetrical Equipnont 1,182
Chenicnls 940
Fachine Tools _ 623
Transportation 560
Hetallurgical Equipnent 521
Others 1,169
Totol: 6,313
s ol v Sl 2

Contd, .
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ountry-uiso 15): St )
United Kingdon | 10473
Uhilted States of amoyion 1,219
Federal Ropublic of Gormany 1,103
Jopan 531
Suitzerland 366
France . 298
Italy 208
Gernan Domoeratic Ropublie 147
Sweden ) 115
lethorlend 108
Othors 764

.

Potal s 64313

{Compilod £ronm ,

1) piroet 0
Anuip ationn
Lalhi, 1974), Volel Socs I, ppe 10=11

ii) Indian Invootmont Centic, [iov wuolhi,

%gﬁ&g& seonony nt n Gl-meo, Sopicaber

280

ii1) Indicn Inveotoent Conire, Sannloncnt
Lol ilogemJottoR 8750, ST TR
ond 2/01.,

iv) Uiniotry of Induetyry, (uUeparinent of
Induotrial Dovelopncnt), CGoveramont of
Indig, ev Delhi),
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APPENDIX 'F'.

1s
.2!

Je
4,

5

6
7.
8.
%
$10.
11,

to
21

22,

Boar, uine and other alcoholic epixits
Tobaceo and tobacco proparations, such
as cigars and cheroots, clgoroties,
biyis, smoking mixtures for pipec and
cigarettes, cheving tobacco ond smuff
Cosmetica and toilet pruparntions

Tooth pante, dental croam, tocoth powder
and 20ap

Aerated waters in the nanufacture of
which blended flavouring ccncentratoe
in any form ars used

Confectioncry and chocolatea

Gromophonen, including recorﬂglayevs,

.andl gramophone records

Caltted
Cincpatograph filme and projoctors

.Photographic appéfatun and goadé

Umitted.

0£f£ico nachinec cnd apparatuno such ap
typouritors, ¢alculatin; nachines,
cash registering machinog, choque
writing machihos, iniercon mochines
and toloprintors

Contd..s
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4.

25,
206,

27

28,

29,

wf 4B

%he ozpreooion '0£{ie¢ nochinop

ond apparatuct includes nll

nachinvs and apporatuc uged in
offievo, shopo, factorict, vorke
shops, oduentionnl inotitutiono,
rodluay 8bations, hotols and rootnue
rants for doing olfico vork, for
data prococoing ond for troncaie
poion and xceoption of nonsages

8tecl furnituroy vhether mado poartly or
vholly of gieel

Bafesy, pirons boxop, cach nnd deced bozop
and asrons room doord '

Intezx foam sponge and polyurothane foan
Omitted

Croun corko, oy other £ittings of cork,
rubbor, polyethylonc or ony othor matorial

Pllioy=prool eapo Lor packosing or other
£ittin o 0f cork, rubvop, polyothylonc op
ony othor natorinl

Qaitted,
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