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Introduction

The incressing importance of both international trade
and environmental protection hss led to sn intense debate
over the linksges between these two critical areas. The
rules gdoverning the conduct of international trade have
major implications for the environment and the countries’
sbility to protect it. At the ssme ftime, environmentsl
policy can have equally serious implications for
internationgl trade. This study aims to exsmine how trade
and environment affect each other within the frameuark of
the GATT/WTO, as(&lso the work undertsken to bring sbout s
reconcilistion between these dual concerns.

The GATT embodied rules governing international trade,
providing s comprehensive regulatory framework for s wide
range of governmentsl =actions that sffect trade both
directly and indirectly. The incorporation of environmental
concerns within the framework of the GATT became 1important
as environmentsal problems sassumed serious proportions
demanding action from the GATT. The current GATT rules,
however, did not specificsally address environmental vissues.

Nevertheless, many of the GATT articles can be interpreted
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té cover mesasures designed to enhance the environment.
Acceptance of such interpretations combined with well
targeted samendments to the current rules are expected to
ensure & proper balance of environmentsl sand trade policy
considerstions &and hope to minimize the areas of potential
conflict. The GATT aétivity in this sres since the 1879s is
also directed towsrds ensuring that trade generally enhances
environmental prqtection snd limiting the sdversse effects of
environmental protection on liberal trsade.

The trade-environment debate has largely concentrﬁted
on complex icseues related teo compatibility between
environmental and trade regulations, on the sssumption that
trede 1liberslization 1is a.desirable policy gosl. Serious
sttempts are being made to incorporate environmentsal
concerns in the trade liberalisation policy framework.

On the one hand, defenders of the GATT ardue that trade
snd environmentsl- objectives can be, ss Agends 21 noted,
‘mutusally supportive’, for & number of ressons. Trade being
the principal engine of efficient allocation of resources
and increasing per capita incomes of developgd and

developing countries. While others question the competence
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of an international trade organisation to address
environmental issues. However, s great deal more empiricsal
snalysis is needed to fully understand the environmentsl
effects of free trade. What is now required is a8 careful
delineation of specific areas vwhich establish causal
relationship between trade and environment.

To understand the problems of trade snd environment 1in
the GATT, it is essential that first and foremost, we
-understand the problems of environment and then its
relationship with intérnational trade. Then only casn we
understand the full implication of the prob}em within the
framework of the GATT. Therefore, this study is divided
into four parts which first examines the interrelstionship
between trade snd environment and then the role of the
GATT/NTO in £his debate.

Chapter I traces the evolution of environmental
consciousness over the years. It studies the prbgress of the
environmentsl debate 1in the recent decades including the
response of the international community to environmental
concerns. It slso includes the perspecﬁive of the developing

countries in the past and the present regarding this issue.
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Chapter II examines the relationship between t?ade and
environment &and the importance of integdrating the two
concerns. It also studies, in detail, the policy instruﬁents
which sare designed to infegrate trade and environmentsl
issues.

Chaptér ITI1 studies the role of the GATT with rega;d to
environmental concerns. It takes into sccount its Articles
with implications for environmentsl protection. Further, it
studies wofk undertaken within the GATT to arrive at a
workable synthesis between the trade and the environmentsal
objectives.

Chapter IV discusses the changing nature and the scope
of this. debate in the post-Urugugy Round period. It slso

examines the role of the WTO s&s envisagéd by the Marrakesh

Declaration in the field of environment, «I% APUUQQ NQ?AQWUL
&Q‘K@UW%B&M&MW

Summing up the study, the conclusion aluo examines the

future course and prospect of the debate. o

TTa -t - o =l . - — -
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Chapter - 1

HISTORY OF ENVIRONMENTAL CONSCIOUSKRESS

IN THE POSTWAR PERIOD

The world has chanded a great desal in the fifty years
since the United Nations came into being through the resolve
of 1its founders to build up the means to influence their
future destiny. The international community has expanded
with the emergence of new nations snd msan has gone on
increasing his intellectual and material power. The
spectacular advances of science and technology have done
much to improve the lot of many peoples. The exchanges of
goods, capital, knowledge and skillé is developiﬁg and there
is much more intermingling of idess and cultures. Anxieties,
hopes and fears are being shared ascross the boundaries.

Inspite of the momentous sachievements of wmankind,
profound inequalities continue to divide peoples snd
individuals, and the pursuit of progress itself sometimes
gives rise to contradictions, uncertsinties snd doubts. The
intérrelated‘ issues of economic development, poverty and

environment are emerging as & central item on the agends of



global development challenges. Sever threats to the global
environment and ecological systems caused by over
production, consumption, on the one hand and poverty on the
other, sre rspidly increassing. The problems of chemical sand
nuclear pollution, depletion of natural resources, thresats
to biodiversity, ozone depletion, Greenhouse geas émiésion,
etc. have assumed 'serious proportions snd are bosing 8
throat to the very existence of mankind.

Elipinating globsal poverty and sustaining the
environment s8re inextricably linked courses of action.
Becasuse of a lack of viasble economic opportunities, millions
of poor people in the world are coerced into meeting their
short-term survival needs at the cost of long-term
ecological sustainability and the well-being of future
generations.1 In nsny instances, environmental
considerations are still regsrded sas constraints to
development, or vice verss.

At prosent, the msjor resson for the continuing
deterioration of the world ecology snd enﬁironment is the

unsustainable patterns of production and consumption,

1. GATT, Trade snd the Environment: Factusl Notes by the
GATT Secretarist, (Geneva, Feb.1882), p.5.



particulsrly inm industrialized countries.Z In developing
countries, the persistence of poverty and restricted
economic opportunities are the main sources of deterioration
in the physical environment.

As the Twentieth Century comes to a close, not only are
the number of people and their sctivities vastly increasing,
but major unintended globsal changes are slso ooéurring at a
faster pace. If these t;ends of global warming,
deforestation, desertificstion and so on, persist, neither
human capscity nor technology many have the power to combat

radically the deteriorstion of glsbsl systems.

(Geﬁesis of the Problem
Ecologist Barry Commonerd has formulated four basic
laws of ecology, the linchpins of human survival.
1) Everything is connectedtb everything else,or that the
existence of the elaborate network of interconnections

in the ecosphere.

2. UN, The State of the World Environment - 1872-82 -
Reports of the Executive Director; 18/3; (Jan. 29,
1982), p.4.

3. Barry Commoner "The Closing Circle: Nature, Man and

Technology"”, (New York, 1971) pp.33-48.



11) ‘Everything must go somewhere of what is excreted by one
organism as waste is taken up by another as food.

ii1) Nature know best or that for every organic substance
produced by & living ordsnism, there exists in nature
sn enzyme capable of breasking that substance down: and

iv) There 1is no such thing as free lunch or because the
global ecosystem is = connected whéle, in which‘nothing
can be gsained dr lost and which is not subject to
overall improvement, .anything extracted from it by
humsn effort must be replaced.

Humasn industriasl activities have been overlooking these
cardinal principles of ecology. Until recently, the
prevailing notion in developed countries was that the
effects of industrial pollution should be disrggarded, 85
long as 1industry generated enough .jobs.4 However, the
biophysical environment whose resilience has been taken for
granted in modern industrial societies, seems to be
approaching its breaking-point.

It is only in the last three decade that nations began

to engage in collective dislogue over the problems of

4. S.8.Kim, “"The Quest for A Just World Order”,
{(Colorado, 1884), p. 246. A



ecolodgical transgression.5 The age of scsrcity has

highlighted the common dilemms of all humankind. The

ecological crisis is worst for the poor and  the
underdeveloped, in the long run, however, it will effect

everyone.8

The - globsal énvironment can be divided into a complex
- set of separate but closely intertwined snd interacting
subsystems.7 One needs to exsmine the condition of the
atmosphere, marine and terrestrisal environments, on the one
hand, snd the environmentsl impacts of such humsn activities
as populstion growth, resource use snd militarizstion, on
the otherj The former is the physicsl or wstursl environment
and the latter is the social environment.

The physicsal environment is faced with the problems of
pollutants, acid rain, ozone layer depletion, Gréen—House
effect, o0il spills, dumping of hazardous wastes, so0il

depletion, desertificstion, deforestation, water logging,

Jim Mac Neill, etc. (ed.), "Beyond Interdependence: The
Meshing of the World's Economy sand the Earth’'s
Ecology”, (New York, 1881, p.7.

on

6. William Ophuls, "Ecology and the Politics of Scarcity”,
(San Francisco, 1877), p.5.

7. John McCormick, “"Reclsiming Psaradise: The Global
Environmental Movement”, (Bloomington, 1881), p.10.



salinization, toxic and nuclear waste dumping and so on and
so forth.

Practically all threats to the ecological stability of
the natural énvironment originate from the man-made or
social environment.8 The c¢risis is largely & result of
certain suthoritstive pstterns of global pr&duction,
distribution and consumption of the planet’'s resources. The
ecologicsl crisis casused by the resesarch, development and
employment of destructive, anti-ecological technoiogy is
indeed 8 crisis of contemporsry politicsl ‘economy.8 The
Developing World's population explosion, with its own
ecological toll! is a symptom rather than a csuse of the
ecological crisis; as the effects of affluence on resource
consumption haﬁe been more pronounced thsn the effects of
population increases.1?

Another great ehvironmental predstor and polluter of

the esrth, is the war system.11 The environmentsl impact

8. S.S. Kim, n.4, p.247.
9. William Ophuls, n.8, p.18.
18. John McCormick, n.7, p.16.

.11, §.5. Kim, n.4, p.285.



here in not just confined to the execution phase but also to
the preparsatory and the post-eruption phsses. Militsrizstion
has progressed so far snd spread so widely that its arsenal
now includes nuclear, chemical, biological, geophysical and
environmental weapons. However, this is a separste aspect
'which can not be discussed in the limited context of this
study. The point to be emphasized here is, that, the by-
products as well as the end-products of this war 'industry
have the potential of being wmore hazardous than any other

environmental destsbiliser.

Progress of the Debate_

The Second World War transformed values and attitudes
towards internationalism which in turn radically sltered the
debate of environmentalism.l? Some political leaders felt
that peace could only be achieved by removing the incentives
to war, one of commonest of which was the demand for land
and natural resources. Roosevelt thus wrote “"conservation is

a bssis of permanent peace."13

12. Seymour J. Rubin snd T.R. Graham (ed.), "“Environment
sand Trade: The Relation of International Trade and
Environmental Policy,” (New Jersey, 1882), p.4.

13. Edgar B. Nixon, Ed., "Franklin D. Roosevelt and
Conservation 1811-1845", Vol.2 (New York, 1857), p.45.



The UN Economic and Social Council (ECOSOC) gnd the
Food snd Agriculture Orgsnisstion (FAO) msade conservation
part of postwar economic policy planning.14 In 1847, UNESCO
8lso recognized the enjoyment of nature as psrt of culture
snd. preservation of biodiversity as scientific duty.lSInthe
esrly 1968s fhe World Wildlife Fund (WWF) was set up for
the purpose of raising funds to finance the budget of
various environment and resource conservation bodies, like
the Internati&nal Union For Protection of Nature (IUPN) as
well ss,various national wildlife projects.ls

These internstional bodies developed a brosder and more
universally useful defini£ion of the concept of
conservation. It resulted in a new, independent and much
nore sctivist mnovement concerned with much broader
environmental issues. In the 1ate.19505 and the 1868s,
circumstances gave rise to a new protest movement based on

attitudes to the earth.17 Nsture and natural resources were

14. UN, "Interrelastions: Resources, Environment, Populsation
and Development”, Proceeding of a UN symposium held st
Stockholm, Aug 6-18, 1878, (New York, 1888), p.2.

15. ibid, p.11. |

16. S$.S5 Kim, n.4, p.274.

17. UNR., Interrelstions, n.14, p.12.



now --no longer the sole concern. The new movement addressed
everything from over-population and pollution to the costs
of technology and economic growth.

Hany of the older preservstion groups pursued
essentially charitsble aims, while basing‘their arguments on
economics. The new environmentalistis, by contrast, sought &
more direct politicsl impsct. Their message wsas that
environmentsl catastrophe counld be avoided only by
fundamentgl changes 1in the values &and 1institutions of
industrial societies.l®

The new environmental consciousness was not an
organized and homogeneocus phenomena but én accumulation of
- organisations and individusls with ‘varied motives and
understanding Aof the problem. Some factors can be
specifically pointed éut 8s having effected the new

movement19:~

i) the effects of affluence:- Which included the problems
of over-consumption, ruthless and excessive exploitation

of natural resources, spprehensions sbout sustasined

18. William Ophuls, n.6, p.24.
18. S.S.Kim, n.4, p.275.



ii)

1i1)

(9N
<

v)

'
o

economic expsnsion, 1inherent inegquality of the

capitalist system, etc.

The advent of the atomic age:- the danger of the
fallout from stmospheric nuclesr testing snd ecological
disasters.

Appearance of powerful literature:- like Rachél

Carson’s v"Silent Spring"” (1962) and Murray Bookchin’'s
“"Our synthetic Environment” (18681), heightened public
awareness of the implications of humsn activity on the
environment and of the cost, in turn, to humsn society.
nuvironmenial Jisasters and public alarm:- between
1866-72 there was s series of environmental disasters,
including o0il spills (Torrey Canyon, Santa Barbsrs,
etc.) gnd pollutions of various kinds- (Minamats Bay,
Acid rains, etc.).

Advances in scientific knowledge:- The Internstionsl
Biological Programme (IB?) was lsunched in 1964 in
associsation with the International Council of
Scientific Union (ICSU), Internﬁtional Union of
Biological Sciences (1UBS) and International Union for
Conservation of nsture and Natural Resources (IUCHN).
Reliable research methods had s catalytic effect on new

environmentsl research programmes and a notable impact

19



on sensitizing the world to the threats to the global
biosphere.it was also sn important input to the
Stockholm Conference.

viy The 1influence of other social movements:- A number of
socisl snd political issues-like racism, poverty, war,
etc., galvanized masses into protest in various parts
of the world, Créating s new climate of heightened

public sctivism from which environmentalism benefitted.

International Response

The guestion was brought to international attention for
the first time in April 1987 by Czechoslovakia and Polsnd,
in the context of the work of the United Nations Economic
Commission for Europe.29 Being affected'by the scid-rsin snd
industrial pollution, generated wmasinly by the Federsl
Reppblic of Germany, these pountries proposed the convening
in 1969 of meeﬁing of European governmental experts to study
t he problems relsting to thé environment and their

influence on the society.

26. W.H. McNeill, “The Human €ondition: An Ecological and
Historiecsl View,” (New Jersey, 1888), p.7.
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The proposal was adopted after serious doubts and
questioning by the Western Europesn Countries.21 Tﬁo vears
later, on 30 July 1968, the Economic &nd Social_Council of
the United HNsations, on the basis of & propossl from
Argentina, Kuwait, Mexico, Morocco, Sweden, Turkey and the
United States, recommended to the Genersl Assembly to
convene in 1972 a United Nations conference on problems of
the humsn environment .22

The first United Nations Conference on the Human
Environment, held in Stockholm in 1872, 1lsid down the
following principles:

"Economic and socisl develbpﬁent was essential for
ensuring a favourable living aﬁd working environment for man
snd for creating conditions on esrth that were necesssry for
the improvement of the quality of life.

Environmental deficiencies genersted by the conditions
of underdevelopment and natural disasters posed grave
pfoblems and could best be remedied by sccelersted

development, through the transfer of substsntial quantities

21. UN, DevelopmentAand Environment: Report submitted by s
panel of experts of the UN conference of the Human
Environment; (Stockholm, 1871), p.5.

22. ibid, p.15.
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of financisal and technological assistance, as a supplement
to the domestic efforfs of developing countries_ and such
timely assistance as might be required.

For the developing countries, stability of prices sand
adequate earnings for primary commodities and raw material
were essentisl to environmentsl management, since economic
factors as well as ecologicsal pfocesses had to be taken into
account.“23

In practice, unfortunately, not only were these
principles overlooked, but the development problems of
developing countries were only 1incidentally linked to
environmental issues.24

Stockholm established a path-breaking precedent for the
globsl politics of consciousness-raising and. norm-msking
through conference diplomacy in the 1878s and beyond.25 It
succeeded 1in producing a8 globsl _compromise on the 26-

principle declarstion and the 189-point action plan, as well

23. UN, Report of the US on the Human Environment,
(Stockholm, June 5-15, 1972), p.19.

24. 35.5.Kim, n.4, p.274.

25. 1ibid, p.274.
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as on 8 new globsl regime of co-ordinstion on environmentsl
affsirs.25

To a significant extent, the success of the Stockholm
Conference can be sttributed to Maurice Strongd’s
extraordinary lesdership with his singleminded tenacity sand

talent for compromise.27

He realized thst a global consensus
depended upon winning _the support of 'the developing
countries where the issue only evoked skepticism. To
‘overcome their misconceptions; he travelled extensively in
developing countries. Conferences snd seminars were held to
seek 8 closer interracs DeLween environment sand
.dgvelopment. The Founex Report snd others contributed to
brosdening the s&adendas and concept for the Stockholm
Conference by redefining economic well-being and ecologicsal
balance in mutually complementary terms .25

There were some twenty-two environment relsted

conferences and meetings within the United HNations System

26. ibid, p.275.

27. L.R.Brown, “World without Borders,"” (New York, 18973),
r.47.

28. UN, Development and Environment, n.21, p.5.

14



between 1871-1882.29 A few notzble ones were -

- The Founex Panel of Experts on Development snd
Environment - Founex (1971)

- The United Nations C0nference on Humsn Environment -
Stockholm (1872)

- The third UN Conference on the Law of the Sea -
Carscas, Genevs, NHew York (1873-82)

- The World Populatiqn Conference - Buchsrest (1874)

- The UN Symposium on the Interrelations Befwaen
Resources, Environment, Population and Development -
Stockholm (1879)

- The Third General Conference of UNIDO - MNew Delhi
(1980)

- Session of s Special character of the Governing Council

of the UNEP - Nairobi (1882)

Although +the UN charter did not provide for sany
specific principles or provisions on the human environmenﬁ.
the mandates of such specislized sgencies sas WHO, WHO,

UNESCO, FAO, IMCO and ILO included a number of separate

28. UN, Report of the US on the Human Environment, n.23,
p.11.

15



segctors of environmentsl concern.sg-UNESCO's programme on
Man =snd the Biosphere (MAB) and WMO's Global Atmospheric
Researéh Programme (GARP) were two notable examples of
growing collsborstion between specislized sdencies and
scientific NGOs on environmental or. environment-related
issueg.

The most tangible outcome of Stockholm was the crestion
of the United Nstions Environment Prograsmme (UNEP). It was a
cross-cutting programme of policy coordination crested as
recognition that environmental problems of “broad
internastional significsnce fell within the province of the
UN network.31 The blueérint for UNEP wss the Stockholm
Action Plan. It was to be implemented through three
functionsl .components: environmental assessment,
environmental management, and supporting mez\atsure-s.:32

The £lobal enyironment sssessment programme,
"Earthwatch’, one of the Functional cowmponents of the
Stockholm sction plsn was conceived and designed as sn

internationsally finasnced and co-ordinated knowledge system

33. Seymore J Rubin, n.12, p.6.
31. UN, The Stste of the World Environment, n.2, p.86.

32. 1ibid, p.8.
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that conld -evaluate the changing interaction-between man -and
the environment, identify significant environmental trends,
monitor early signs of environmental hazards, and assess the
condition of selected natural resources.>3 |

Similarly, the International Referral System for
Sources of Environmental Information (INFOTERRA) gdrew ocut of
the Stockholm Action Plan which 1s a decentrslized global -
network of environmental information systems. However, it
only collects and disseminates sources of information.>4

The central theme in the post-Stockholm quest pivoted
sround the interrelstions among people, resources,
environment and development.35 This theme received its most
comprehensive treatment and formulation at the 1873 UN
Symposiuﬁ or the Interrelations Between Resources,
Environment, Poﬁulation, and Development, held in
Stockholm.

There has been a shift from a narrow, one-dimensional

concept, focused primarily on sectoral approaches snd

pollution sbatement strategies, to border understsnding of

33. ibid, p.11.
34. 1ibid, p.15.

35. Seymour 3. Rubin, n.12, p.8.

17



the systematic character of socio-cultural sand economic

interaotion.36 This implies s grester emphssis on a broader

systematic approach and & greater recognition of the
important interconnections between the components and
processes that support the 1life of the planet in

development stratedies.

In Msy 1982, the second UN conference on the global
enviropment—officially cslled “Session of A Specisl
Character of the Governing Council of the UNEP" - was held
in HNairohi, Kenva, to commemorate the tenth anniverssay of
the first conference snd to sssess the measures taken to
implement the declaration sand action plan adopted st
Stockholm. The ﬁgirobi Declsration resffirmed the principles
of the Stockholm Declarstion ss providing "a basic code. of
environmentsl conduct for the yesrs to come.“37

“The spirit at Nairobi was mﬁre retrospective. The
number of participating countries dropped from 113 st

Stockholm to 185. The most conspicuocus change reflected st

Nairobi was the role reversasl betwsen the rich snd poor

36. S.S.Kim, n.4, p.277.

37. UN Doc. UNEP/GC (SSC)/4 (June 28, 1882), pp.53-55.
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countries.38 While developing countries were becoming
environmental enthusissts, the 1industrislized countries,
burdened by the woes of stagflation, had retreated from
their domestic snd international environmentsal programmes.
However, the value-shaping process has its limits. New
environmental vaslues, norms, and regulations must coexist
and compete with the old establisﬁed ones guiding the
states in -8 highly competitive worla system. The most
notable accomplishment of the post-Stockholm developments

lies in the universal legitimstion of environmental

39

issues.

On the .initiative of Zsire, the General Assembly
sdopted “in 1983 a propossal on 8 "Draft World Charter for
Nsture” that saffirms the urgdency of safeguarding the
ecology.4g The Internstionsl Develophent Decade has slso
incorporated environmentsl ooncerns.4} The adoption by

multilatersl development agdencies, including the World Bank

38. H.E. Daly and J.B. Cobb (ed.), "For the Common Good:
Redirecting the Economy Towards Community, Environment
snd a Sustainsble Future,” (Boston, 1888), p.3.

39. 1ibid, p.7.

43. Genersal Assembly Resolution 35/7 of Oct 30, 1980.

41. UN Internsational Development Strstegy, pp.23-24.

18



anderNDP; of principles for incorporating environmentsl
factors in their development projectis sugdests the
penetration of the value-shaping process into world economic
snd monetsry sctivity.

Environment and development is st present one of those
very rare subject on which there is consensus among both
industrislized and developing countries regaraing global
sction and co—opefation. It was evident by the General
Assembly resoclution 44/228, which was unanimously adopted on .
22 Dec. 1989, sand by which was convened the United HRations
Conference on Environment snd Development.42 This oould be
regdarded as s concrete examples of recognition that globsl
security has economic, social and environmental dimensions
no less demanding of attention than political and military
ones.

The re—emergenc? of environment and development as =z
major global challenge for the 199@0s, is the result of
governmentsl leadership, of foresight as well as the result
of strong lobbying efforts on +the part of the HNGOs,

constituencies of national conservationists, media networks

472 . Steve Charnovitz., “Exploring the Environmental

Exception in GATT Articles XX", Journsl) of World Trade:
25(5), (Oct 981), p.39.

290
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and international think-tanks such as the Brundtlsand
Commission.43 These sre the movements which revived the
environmental concerns of the early 1878s, and influenced
governments to embark upon & new joint undertsking. These
are the forces which generated the present growing sawareness
that higher growth and ersdicstion of poverty s&are equally
assential to the preservation of the environment.
Environmental damage can no longer be corrected by the
operation of market forces; therefore, the intervention of
public action becomes essential.d4 During the last decade,
the growing emphasis on cost reduction in the increasingly
harsh competitive international business world also led to
the occurrence of a number of major industrisl &sccidents
snd natursal disasters which hsve seriously sffected huwmsn
1ife and economic conditions in  wmsny countries.#®  These
events brought to the fore the need to taske effective and
appropriate measures in risk management too, both at

nationsal and internstionsl levels.

43. H.E. Daly and J.B. Cobb, n.38, p.12.
' 44. William Ophuls, n.8, p.8. “Ts

45. John'McCormick, n.7, p.20.
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Another aspect which demsnded urgent attention was the
loss of biodiversity which is an irreversible process. Much
of this loss has been caused by people by the conversion of
tropical forests into s&agricultural lands, over-fishing,
pollution and unsustainable levels of mining sand timber
production. We are now st = riék of losing not only single
species of communities of épecies, but entire ecosystems.
Ironically, we face this risk at a time when we are just
starting to harness and realize the immense power of
biodiversity.48

"Our Common Future' ', the 1987 report of the UNCED
(Brundtland Commission) focussed on the relationship between
economic development snd environmental impsct ss well s8s
initiated. the concern for loss of biodivérsity. It
culminated in the 1982 Earth Summit with the completion of
Agenda 21 snd a major internstional convention on
Biodiversity signed by 165 nations. Many donor governments
then moved to incorporate biodiversity conservation into
their individual foreign assistance programmes, supporting

the Global Environmental Facility (GEF), the multilatersl

~ 46. Scott Vaughan, "The Environment snd Trade”, Qur Plapnet,
vol. 5(8) (1983), p.11



fund managed by the UNDP snd the WB, with technical support
from the UNEP.47

The Rio Conference adopted & declaration which extended
the ides of rights and responsibilities of countries towards
environment.48 It reflected the growing deterioration of the
environment and the deepening awareness that long-térm
economic progress snd the need for environmental profection
mast Ee.seen as mutusally interdependent.

The Declsration was s compromise between industrialized
and developing nations. 49 Orignisnlly, the formér favoured s
brief =stmtement regffirming the Stockholm Declsration and
emphasizing the need to protect the planet. Developing
countries required more detailed references to their
specifies concerns, especially théir sovereign right to
development, acknowlédgement that industrialized countries
wETE primarily responsible for current environmental
problems; and the need for new financing and technology to

enable developing countries to avoid taking the same

47. UNCTAD, Trends in the field of trade snd environment in
the framework of international cooperation, TD/B/40
(16, (Aug.1883.), p.11.

48. ibid, p.12.

49. S.S.Kim, n.4, p. 287.
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polluting routes +to development as did the developed
countries.

The Rio Declarstion is not legally binding. However, it
is santicipated, s8s with the UN’'s Declaration on Human
Rights, that Governments will have s strong moral commitment

to adhere to its principles.

The Developing Countries Perspective

Before Stockholm, marny Environmentalists had
questioned snd rejected the growth ethic.?® A decade after
Stockholm, however, development and environment were no
longer seen as incompatible. Now, it was widely agreed that
an assimilation.of the aims of the two was needed to creste
8, sustainable society. Economic growth was seen  as
essential, provided that 1t was sustsinable. Where
populstion growth had been regsrded in the 186@8s sas an
obstacle to economic and socisl development, it was now
inversely argued that a lasck of development could encouragde

population growth.51

50. Report of the Governing Council of the UNEP, Fifth
Session, 8-25 May 1977 (Nsirobi, 1877), p.5.

51. UNEP, Report of the Governing Council at its Session of
a Special character, UNEP/GC/(SSC)/4 (June 28, -1882),
p.7.
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Nevertheless, the concept of sustainsble development
was not new. If has been espoused by German s&and Indian
foreste?s, and by Roosevelt snd Piﬁchot.sz It can be defined
85 development that occurs within the csrrying capascity of
the natursl snd human environment.?3

Environmental problems in the developed countries have
been portrayed ss a resﬁlt of overdevelopment - 1i.e., the
. reckless sand profligate e#ploitation of natural resources.
In the underdeveloped countries, it is the result of unequal
asccess to national wesalth, lack of economic opportunity, and
the unequsl exploitstion of nstursal resources. 24

The roots of the chsnged emphasis of the post-Stockholm
environmental movemsnt can be sought 1in certain‘ brosder
developmentsSS:

i) the changing nature of international economic and

political relations.

i1} the growth of a new global view of the environment,

52. W.H. McNeill, n.206, p.41.
53. Scott Vaughan, n.48, p.12.
54. Jim MacNeill and others, n.5, p.11.

55. ibid, p.12.
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1ii) the need felt by many northern environmentalists to
sccommodate the diffgring priorities of the developing
countries, and

iv) the drowing self-confidence and sophistication of

environmental NGOs.

Where the environmentalists of the 196@s had espoused
their céuse 8s sn alternstive view for those who rejected
conventional economic wisdom, those of the 1878s worked to
incorporate new vslues 1into the policies of existing
institutions, notsble industry and government.56 Closer snd
more equitable economic co-operation between countries wss
regarded as an important prereqqisite for more rgtional
resource management of a global scale.

The bilateral and multilateral aid s&agencies begsn
thinking more carefully sbout the environmental visbility of
their programmes . The pre-Stockholm concerns with
population, pollution and flawed technology now-gave way to

the role and effects of poverty.57

6. S5.S8. Kim, n.4, p.285.

57. Seymour J. Rubin, n.12, p.18.
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During the 1958s snd 1968s, the conventional view was
that economic growth was the most effective way of
eradicating poverty. Thé gains of economic growth would
"trickle down’ to the poor through msrket forces cresting
Jjobs, . raising productivity and wages, snd lowering prices.
But growth did not alwsys reduce inequsality, nor did income
automatically trickle down t6 the poor. Therefore,
subsequently, attention was turned io the notion of economic
growth with income redistribution, and finslly to the idea
ﬁhat the provision of basic mneeds, such ss food health,
education, shelter, water, snd sanitation-was more important
to the pdor than the rather nebulous question of equality.58
The )environment was no longer being seen sas an additional
subject for considerstion, but &85 a8 new approach to
development which gives greeter weight to the sustainability
of results and to the costs of destructive side effects of
projects and policies.59

Environmental policy making in the Developing World

faces a number of problems-frequent political and economic

58. Amsadou, Hahtar M_Bow, “Where the Future Begins",
UNESCO, (Psris, 1882), p.3.

58. John MeCormick, n.7, p.15.
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instsbility, the priority given to economic development at
slmost any cost and the lack of a substantisl middle class,
an environmental movement, a firm institutional or legal
framework, and a solid date base .59

Development of . the legsl framework (including
regulatory sgencies and procedures, backed up by trained
persdnnel) for environmental sction was uneven, and such
legislation as existed was often difficult to enforce or was
poorly implemented. Few developing countries had explicit
nationsl environmentsl policies. While industrislized
nations had some success in carrying out envirconmentsal
inventories snd implementing development plans, progress 1in

61 Concepts such 8s

poorer countries was varisble.
sustainable development were useful gdguides to development
projects, but did not meet the widespresd application. They
face =8n incressing, horrifying long-term loss of natursi
62
resources for short-term returns.

Even in India, despite the extensive body of pollution

legislation, Indian industry remained either reluctant to

6. S.S.Kim, n.4, p.287.

61. Centre for Science and Environment, “"The State of
Indisa’s Environment 1884-85" (New Delhi, 1885)

62. ibid, p.2..
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control pollution or beyond the reach of the law. In 1999,
the Minister of State for Environment reported that there
were more than 4,000 polluting industries in India, of which
just 280 hsad installed saffluent treastment plans. The most
tragic outcome of which was the escape of methylisocyanate
gas from a Union Carbide pesticide plant in Bhopal in Dec.
1984. UNICEF estimated that about 200,080 people in all (of
whom 75 per cent were local slum dwellers) were affected.53
In 19848, the World conservation »Strategy (WCS) was
launched to lay down priorities for conservationists with
different interests and sttempted to resch an sccommodation
between conservation and development. It also gave B
generslized and simplified view of the problems and issues
involved. The WCS outlined the priority aresas for

international action64:

1) Law and 1international assistance. Although there were
more than 49 multilatersal conventions dealing with the
management of living resources, few had conservation ss

their primary purpose.

83. ibid, p.3.

B84. H.E.Daly and J.B. Cobb, n.38, p.7.
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ii) Hore effective management of tropical forests and
drylands.

ii1) A globsl programme for protection of genetic resource
areas.

iv) More effective mansgement of the globsl commons-the
open ocean, the atmosphere, and ‘Antarctica and the
Southerﬁ Ocean.

v) Regional strategies on international river bssins and

seas.

However, by 1887, only eight countries (out of more
than 18@)lhad taken tsngible sction in any of these sareas.
IUCN's own programme of technical assistance was devoted
slmost éntirely to LDCs, where it had only limited success,
for these reasons®®:-

i) Initial requests for assistance were normally made by
natural resources or environment ministries rather than
through central development planning authorities. Hence
development said sgencies had found it difficult to
proviae financial suport. The planning suthorities were

more inclined to desal with more conventional projects-

such as energy, industry, agriculture, or rural

65. 1ibid, p.11.
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development-than to consider the development of a
conservation strategy.

1) The schievement and maintenance of a long-term view on
planning was hindered by frequent changes of government
in developing countries.

11i) The interests supporting rapid economic growth =and
returns were often powerful, better orgsnized, and more
concentrated than those promoting the prevention of

-environmental degrsdation.

iv) The impsct of developed>countries demands on the globsal
resource base was considerable, so their trade polices
had 8 msjor influence on tﬁe supply s8and demsand of

resources in the developing countrises.

It 1is point number four, which 1is of inmediatse
relevance to this paper. The next chapter in the present
study will discuss the issue of the relationship - between
trade and environmentsl policy objectives. This complex
relationship is rife with conceptions and wmisconceptions snd
involves a variety of issue and aspects; along with these,
this paper also endeavours to study the effects of
environmental protection on trade and the crucisl role that

trade can play on environmental protection.
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Chapter - 11
RELATIONSHIP BETWEEN TRADE AND ERVIRONMENT

The rise of nationsl and global environmental concerns
has creasted linkages between environmental issues and other
aress in world politics from internastional security, HNorth-
South relations, to world trade.l There has been & gdrowing
recognition that trade and the environment are 1inextricably
linked, and the trade implications of environmental policies
and mgreements, as well as the environmentsl implications of
the world trade system are beginning to emerge as important
to both the issues.

With the expsnsion of global msrkets, nations are more
interdependent today than ever before. Since 1858, trade 1in
manﬁfactured goods has increased twenty—fold.2 Therefore,
the sability of industry to compete successfully in global

markets plays & crucial role in determining the oversll

1. G. gorter & J.W.Brown, Globsl Environmental Politics -
Dilmmas in World Polities Series, (Colorado, 1881,
p.7.

2. EPA, The Greening of World Trade - A Report to EPA from
the Trade & Environment Committee of the NACEPT,
(Washington, 1983}, p.12.
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competitiveness of nations snd companies, thereby wmaking
trade the principal engine of economic development.3
Similarly, it has also become clear that nsations are
interdependent environmentally. The manner in whichl global
environmental threats are addressed will have decisive
effect on long-term environmental snd economic security.4
The general goals of trade and environment policies can
be seen as being complementary as both trade and
environmental advocstes sim at improving humsn welfare
through a more efficient allocgtion of natural and wan-made
resources and both sgree on the need to internalize various
externalities - from direct to ecological subsides.® Both
argue ﬁhat the best hope for our future lies in building
more open, fair and accessible world markets, so as to

enable lower consumption countries to compete fairly.

3. GATT, Trade & Environment:' Internationsal Trede
1998/81: Advarnce Copy of Chapter 111, (Genevs,
Feb.1882), p.2.

4. H:E,Daly & J.B. Cobb, For the Common Good : Redirecting
the Economy Towards Community, the Environment & =
Sustainable Future, (Boston, 1889), p.11.

5. GATT, International Trade, n.3, p.3.
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Early Environmental Efforts

Trade regulations to proﬁect humsn, animsl or plant
life began a long time ago,and in the 197ds major commercial
disputes broke out over veterinsry and quarantine

6

restrictions. Utilizing trade tools to achieve
environmental objectives is not a new idea. From the sadvent
of internationsl environmental co-operation, governments
have recognized the efficiency of trade measures in dealing
with transnational environmental problems. For example onse
of the esarliest multilateral treaties concerning the
environment - the 1980 Convention for the Preservation of
Wild Animals, Birds and Fish in Africa - called for = systgm
of expoft licenses for certsin species "becsuse of their

rarity and danger of disappearanoe."7

Some other examples of early environmentsl measures

are: -

19096 o an internstionsl conference convened by
Switzerland adopted a treaty to stop the
production and importation of mstches made with
white phosphorus.

6. Stevé Charnovitz, “"Exploring the Environmental
Exceptions in GATT Article XX", Journal of World Trade;
25(5), Oct. 1991, p.38.

7. ibid, p.38.
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1811 - Grest Britsain, Japan, Russis, and the US signed =
treaty for the preservation snd protection of fur
seals and other sea sanimals.

1916 - Great Britsin (for Canads) and the US concluded =
treaty to protect migratory birds thap sre either
nseful to masn or sre hsrmless.

1821 - Itaiy and the Kingdom of the Serbs, Croats and
Slovenes (the erstwhile Yugoslavia) signed a
convention to prohibit trade in fish caught by
methods having an injurious effect upon the

spawning and preservation of fisheries.

Besides these there were a number of national laws that
used trade‘instruments for environmental purposes as well as
laws asimed st safegusrding the public in various countries.

The International Convention of 1827 for the Abolition
"of Import =snd Export Prohibitions and Restrictions was the
world’'s first trade round.B It is importsnt for its
influence on the GATT and also fof the iessons it leaves on

the _difficulty of achieving s liberal trading system. The

8. Steve Charnovitz, n.6, p.41.
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Treaty called for the sbolition of sll import &and export
restrictions (excluding tariffs) within six months. The
convention was 8 significant achievement 1in international
law which might have coocled-off the protectionist impulses
of the ers had the agreement gone into full force.9 Although
twenty-one nations ratified 1it, 1including the US, the
refusal of Poland to sccede doomed the Treaty because many
of the ratificstions were contingent on Polsnd s spproval.
Three principles from the 1927 convention are
'noteworthy.lg First, s general adreement thst legitimate
sction to protect public health, animsls or plants was
eniirely proper. Second, in s bresk with the psst practices
of "most trade treaties, the customary exceptions for
national laws were no longer quslified. Third, . becsuse of
their interrelstionships, the sanitary, vaterinary, phyto-
pathologicsal and nature preservation objectives were

encompassed under the ssme exemption.
In the years following the Internstional convention,

trade  measures were regularly emploved 1in pursuit of

9. ibid, p.41.

18. ibid, p.42.
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environmental goals.11 The vest majority of bilateral trade
agreements of the period included sn exemption for animal or
plant laws. There were also wide variation with respect to
disciplining national actions. Although some trade treaties
after 1927 applied both the non-discrimination and disguised
restrictionr conditions, most agreements applied only non-

discrimination and a few applied neither condition.12

The Need for Kultilateral-Cooperation:
Environmental 1issues can become internationslized due

to any one of the following

- environméntal policies on international competitive-
ness,

- asssertion  of jurisdiction over other nation’s,
environmental priorities and practices, and

- transborder spillover of pollution into another country

or the global commons.l3

11. EPA, The Greening of World Trade, n.6, p.43.
12. Steve Charnovitz, n.8, p.43.

13. GATT, Internationsl Trade, n.3, p.3.
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There is a need for multilateral cooperation, not only
to minimize potential trade frictioﬁs, but also to identify
and implement workable and eéfective solutions to regional
and global environmentsl problems. An sttempt by countries
to go it smlone on environmental policies would sooner or
later lesd to frictions with trading partners and s8lso to
unilateral trade sctions.l!?

Ideally, +the contribution of multilaterél cooperation
is to reduce the possibility of solutions being affected by
differences 1in the economic and politicsl strengths of the
parties involved. Given the diversity of environmental
standards among countries, it is importsnt to minimize the
risk of solutions being imposed by the 1larger or richer
countries.1® if 511 countries participsated in 8ll
in@ernational environmental sagreements, there would be
nothing more to add. But since their participation is less
than universsal, trade policy entgrs the picture as a
negative or positive incentive to encoursge participation of

the countries.

14. Scott Vaughsan, “"The Environment snd Trade"”, Qur Plsanet,
Vol.5(6) (18983), p.10.

15. GATT, Internationsl Trade, n.3, p.3.
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Although, cooperative action among countries is
superiof to unilstersl sction in the csse of a transborder
spillover or global commons. This has implicstions for trade
policies because trade snd environmentsl interest groups see
& role for trade policy in the promotion and enforcement of
international cooperation on environmentsal issues.1®

Following is the list of multilatersl agreements on the
environment (;xcluding cultural and military agreements)
from 1933 onwards, which have trade provisions, as of mid
1891
1. Convention Ralative to the Preservation of Fauna and

Flora in their Nstursl Staste, 1833 -

Objective:- to preserve the natural fasuns and flors

the world,particularly of Africs, by méans of nationsl

parks and reserves, and by regulsting of hunting and
collection of species.

Irade Provision: Prohibits the import and export of

trophies unless the exporter is given a certificate

permitting export. Parties shall take messures to control
and regulate in each of its territories the internal

import and export of trophies.

16. ibid, p.4.
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(8]

Convention on Hature Protection and Wildlife
Preservation in the Western Hemisphere, 1840 -

Trade Provision: provides for the regulation of trade 1in
protected species by the issuance of export permits.
International Convention for the Protection of Birds,
1958 -

Trade Provision: Prohibits the import, ~ export,
transport, offer of sale or sale of any live or dead
birds killed or captured during the protected seasons
egds, or their shells or their broods of young birds in
the wild state during the breeding resson.

African Convention on the Conservation of HNature and
Nature Resources ,” 1868 -

Trade Provisicon: For sll species, a party shsll regulate
trade in and the transport of specimen or trophies, and
shall do it in such a manner as to prevent the 1illegal
capture snd killing of these. Trade in trophies' and
transport of specimens of protected species shsll be'
subject to a standard suthorization.

Benelux Convention on the Hunting and Protection of
Birds, 1979 -

Trade Provision: In the case of +traffic with third
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countries, (i) the export, iwmport and transit of 1live
or dead game shall be governed by the regulstions in
force in the partner countries in which such operations
take place; (ii) the export, import transit of all live
or dead birds and of their eggs and young, shall be
permitted only with prior suthorization from the
partner éountries in which such operations take place.

6. Convention on Internstional Trade in Endangered species

of Wild Fsuna and Flora, 1873 -
Trade provision: CITES builds on s loné history of
controlling 'trade in endangered species through the
issue of export permits. It sdds the twist of réqniring
an import permit for an export permit to be issued, in
o?der to prevent circumvention to non-parties.

7. Agreement on the Conservation of Polar Bears, 1873 -
TIrsde Provision: prohibits the exportation from or
importation and delivery into and traffic within, its
territory of polar bears or any psrt or product thereof
taken in violation of the agreement.

8. Convention for the Conservation and Management of the
Vicuna, 1988 -

Trsde provision: The export of fertile vicuna semen or
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other reproductive material is prohibited except to
member countries for resesrch and/or repopulation.
Convention on Conservation of North Pacific Fur Seals,
1857 -

Trade provision: The importation and delivery into and
the traffic within the territory of a party, of skins
takeﬁ in the =&areas of the North Pacific ocean is
prohibited except those taken by the US or the
erstwhile USSR on rookeries, those taken for research
purposes, or by native populations, cbnfiscated or
inadvertently captured.

Montreal Protocol on Substances that Deplete thé ‘Ozone
Layer, 1887 -

Iigdg provision: Trade provisions sffect non-parties
only. Parties are to ban the iﬁportation of controlled
substances as of 1 Jsn 1981, and ban the export of
controlled substances of 1 Jan.1983. Parties are also
to ban the export of the relevant technology to non-
parties. The 189860 amendments require parties to ban the

importation of CFC-containing products as of 1 Jan

1983.
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11.

12.

13.

i4 .

European Convention for the Protection of Animals
During International Transport, 1868 -

Trade provision: Each party shall apply the provisions
governing the infernational transport of animals
contained in the convention.

International Plant Protection Agreement, 1851 -

Trade provision: parties are reéuired to regulate very
Striétly the import snd export of plsnts and plant
producté, by means, where necessary, of prohibitions,
inspections, snd destruction of consignments.

Plant Protection Agreement for the South East Asia and
Pacific Region, 1856 -

Trade provision: Each party "shall use 1its best
endeavours to apply with respéct to the importatiﬁn of

any plants from anywhere outside the region such

measures of prohibition, c¢ertification, inspection,
disinfection, disinfestation, qparantine, destruction
or other 'measures as may be recommended by the
committee.

Phyto-ssnitary Convention for Africs, 1967-
Trade provision: Each party shall control the

importation of plants, apply messures of prohibition,
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15.

16.

17.

quarantine, certification or inspection for sny plant,
plent wmsaterial, seed or packing material sas the
organisation of African unity shall consider necesssary.
Agreement Concerning the Cooperstion in the Qusrantine
of Plants and Their Protection Against Pests and
Diseases,.1959_—

Trade provision: parties undertake to apply uniform
phytosanitary regulations for the import, export sand
transit of consignmenté of vegetable origin dispatched
from one country to another.

Basel Convention. on the Control of Transboundgry
Movements of Hazardous Wastes snd Their Disposal, 1888-
Trade vgnilisign: categories and characteristicg of
hazardous wastes are defined. Each Party may prohibit
the import of hazardous wsstes for disposal and shall
inform other Parties. Parties shall not export
hazardous wastes to a.Party unless the State of import
consents in writiné, ‘provided the State has not
prohibited the import. Trade with non-Parties >is
prohibited.

ASEAN Agreement on the Conservation of HNature and

Natural Resources, 1885 -
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Trade provision: Parties are to regulate trade and the
possession of species recognized as endsngered by the

parties.

The Role of Trade Policy in Achieving Environmental Goals:

Economic and environmentsl concerns cannot be treated
separately. To sachieve the objectives of environmentalv
protection attention must be psid to development needs. At
the ssme time, development will- not be sustainable if
sttention 1is not paid to the environment. To satisfy these
two objectives, economic snd environmentsal considerstions
must be integrated.17

Economists opine that environmental problems derive
from particunlsr models of development snd patterns of
economic sactivity, snd not from discrete sctions taken by
individuals, corporations, governments or maltilateral

development agencies.l8 Trade 1is an incressingly important

17. John A. Dixon, Louise A.Fallen, The Concept of
Sustsinability: Origins, Tensions snd Usefulness for
Policy, Society and Natural Resources, Vol.2, p.7.

18. Seymour J. Rubin and T.R. Graham (ed), Environment and

Trade: the Relation of Internstionsal Trade and
Environmentsal Policy, (New Jersey, 1882), p.25.
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fasctor in nationsl economies snd plays a centrasl role in
determining the patterns of economic behaviour between
nations. The expanded definition of trade, which now
includes issues such as investment and intellectual
property, has helped shape the nature of development within

19 International trade plays 8-

snd between nations.
significant role in determining thé manner in which the
natural resources of our plsnet are utilized. However, trade
patterns are not the sole determinant of resource use, since -
most of the economic activity>taking place is domestig and
not international. 29 Hevertheless, zs more nstions endsge in
stesdily 1liberslized world trsade, the role of trade in.
determining resonrce nuse wWill expsnd. Therefore, trade
policy which doeé not consider environmental impacts can
undermine the natural resource bsse on which continued
future develqpment depends. Similarly, the environmental
policy framed without regard to development needs can be
equally short sighted.

Within the context of sustsinable development, trade

and environmental policy become means by which to achieve a

18. EPA, n.2, p.18.

20. Seymour J. Rubin and T. R. Graham, n.18, p.54.
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higher goal. As the OECD’'s “Joint Report on Trade and
Environment” conclude521:

“It 1is therefore, important that trade policies are

sensitive to environmentsl concerns snd thst environmental

policies take account of effects on trade... unlike
sustainable development,free trade 1is not an end in
itself..."

It should be borne in mind that the environmental
perspective 1is not anti—trﬁde, since trade can be an
important instrument by which to achieve development that is
economicsally rand environmentally sustasinable. At the same
time, it is not an sttempt to extort from trade practices
the means to cnre all of the world’ s environmentsal ills.zz
Therefore, the intersection of +trade " and envifonmental
concerns is critical.

The pattern of international economic activity is
increasingly and universally shifting towsrds free trade.

While it csn lead to economic growth, it is not = psnsces

21. OECD, Joint Report on Trasde and . Environment, (Paris,
April 1981), p.3. ’

22. UNCTAD, Trends in the field of trade and environment in

the framework of international cooperation -
TD/B/48(1)/6, (August 1993), p.4. ’
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for resolving environmental problems ss it entails
environmental costs too. Some possible negative aspects of
free trasde can be higher energy costs sssociated with an
incressed production and transportstion of tradeable goods,
as - also the increasing possibility of environmentsal
sccidents .23

At the same time, protectionism is 8n even worse mesns
for schieving sustainable development, as it cean have an
even greater negative impsct on the environment.24 It
rewards an inefficient use of resources and its most direct
impact is felt in developing countries posing continued
obstacle to their own dévelopnent. However, protectionism 1is
justified for some industries, at certsin stages in =
nation’ s development, but not as the most effective policy.

Alfhough this is both and policy-relevant snd sensitive
topic, very 1little empirical knowledge sand very }ittle
theory exists as yet about the relétionship between

- - - “ c .
internstionsal trsde snd env1ronment.4° Recent theoretical

23. Hermsn E. Daly snd J.B. Cobb, n.4, p.13.
24. EPA, n.2, p.34.
25. Peter D.G. Van Bergeijk, “International Trsde and

Environmental Challende”, Journal of ¥orld Trade, 25(8)
{(Geneva, November 1881), p.185.
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innovations mainly deal with optimal control of finite
natural resources, the effects of environmental programmes
upon the competitive position in international trsde snd the

26 Our empiricsl

snslysis of cross-border pollution.
knowledge moreover 1is based on & limited number of case
studies while experiences often sppear contradictory.
Consequently, economists are unsble to snswer the central
policy question about the effectiveness of trade policy

217 Perhaps the

messures for achieving environmentsl gosls
answer to this question depends on  individual sets of
circumstances. |
Environmentalists have expressed concern thst the
effect of trade liberellizsation would be to increase demand
which conld exert exploitstive pressures on naturai
resources and the environment in general. The Brundtland
Report explicitlly links Third World Environmental
degradation to forced development due to the production of
sgricultural snd mining products that are exported to the

QECD countries.zs

26. ibid, p.185.

27. GATT, Internationsl Trade, n.3, p.4.

28. E. Dohlman, "The Trade Effects of Environmentsl
: Regulations” QECD Observer, No. 182, (Feb-Harch. 1888),
p.298.
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However, sanother argument holds that internstionsl
trade stimulates competition, improves on the efficient
allocation of factors of production and due to economies of
scale, reduces waste in generalzg Economic growth is often
paid for by environmental degradation. Tariffs and non-
tariff barriers are second-best solutions only to tackle
environmental problems. A solution on the basis of trade
impediments will waste the potentisal contribution that
internationsal specialization can make to global
environmental efficiency.3g

The true conflict between trade and environment is that
the-policy instruments that are currently being propbsed for
environmental policymaking (border-taxes, ' trade bans,
countervailing duties, etc.), ;re the same instruments that
are to be eliminated in the framework of international trade

negotiations.31

28. H. Verbruggen, “Internastional Trade & Environment”
Development Economics Seminsr psper no. 89-3/18; (The
Hague), (12th Oct. 1898).

33. Seymour J.Rubin & T.R. Grsham, n.18, p.79.

31. Peter A.G. Van Bergeijk, n.25, p.165.
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Cartelization and trade impediments do have a short-run
impact only on conservation of replenishable natursal
resources. Possibilities also exist for an environmentally
more efficient free play of price-making forces in the
domestic markets of many countries. However, the constrdints
of the developing economies aslso have to be tasken into
consideration in this regsard.

The market might even be 8 mechsnism thst provédes an
efficient =allocation of -  resources as well as a warning
agsinst the potentially negstive environmentsl effects of
protectionism.32 Trade per se is not the ultimste cmuse for
environmental degradation. International trade may actuslly
prove to be a strong support for conservation, if properly
controlled, sas it'caa provide the economic incentive Lo
mansgde the environment on a sustsinable basis.33

The environmental problem cannot be considered in
isolation from other countries because pollution often. hss
transborder. ramifications. Moreover, many envirqnmental'
problems require international cooperation in order to resch

a cost-efficient solution. Hence, there is need to combine

32. E. Dohlman, n.28, p.28.

33. Peter A.G. Van Bergeijk, n.25, p.186.



free trade and environmentsl policy 1in order to mwmake
international trade a vehicle for co-operation in global
environmentsal policy—making.34

While trade liberalizzstion is likely to reduce some
protectionist barriers which are encoursging environmentally

harmful activities, it 1s also possible thsat trade

liberalization could worsen particular environmental
problems in the absence of appropriate domestic
environmentsal policies.Bs An expsnsion of frsade could

produce negsative environmentsl effects so large that they
outweigh the conventionsl benefits from open markets-like
increased speciélization, more competition snd so :forth -
resulting in s8n overall decline in nsational welfsre.
Howevér, this happens only if & conntry lascks @& domestic
environmental policy that reflects its environmental values
snd priorities. Therefore, the most effective action is to
concentrate on introducing appropriate environmental
policies. A lack of such policies creatss problems not Jjust

in the trade sector, but throughout every facet of =a

34. GATT, Internationsl Trade, n.3, p.16.

35. UNCTAD, n.22, p.73-786.
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country’'s economic 1ife.3% If the policies necesssry for
sustainable development sre in plsce, trade promotes
development that 1is sustsinsble. Alternaﬁively, if such
policies are lscking, the country’'s internstional trade, ss
well as other economic activities, may contribute to
environmental damage.37

Although a great deal more empirical analysis is needed
to fully unders£and the environmentsal effects of free trade,
what is now needed is s careful delineation of specific
areas where policy compsarsbility exists. High unemploymént
and economic stagnation is sn incressind reslity for many
countries. For msny snalysts, this suggdests not so much =
stubborn recessionary cycle ss a8 fundamentsl structural
shift in the globsal eoonomy.38 The Trsde-off ﬁe meke in the
yesrs ashead, in building pﬁlicies that work towards
environmentsl protection and sustainsble development, are of

the utmost importsnce.

36. Seymonr J. Rabin and T. R. Graham, n.18, p.84.
37. Scott Vasughan, n.14, p.19

38. ibid, p.12.
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POLICY INSTRUMENTS INTEGRATING TRADE AND ENVIRONKENTAL
CONCERNS:

There has been &an increasing resort to the use of
environmental policy measures by governments by adoptiné
either regulastory or economic instruments.39 The msin
examples of regulatory measures sare
- Product standards, which lsy down chsracteristics tp

which the produét sold in the masrket- -must conform;

- regulstions laying down process and pcllution standards
and the production methods which the broducer must
meet;

- import and export bans on products that are harmful or
hazardous to health;

- export - restrictions imposed for conservation and

sustainable development of natural resocurces;

- packaging and labelling requirements.40
Indirect controls which work through the market
mechanism are Known &S economic instruments.41 These

38. Vinod Rege, "GATT Law asnd Environment Relasted Issues
Affecting the Trade of Developing Countries”, Journal of
¥orld Trade, (Geneva), (June 1884), p.85.

4. ibid, p.48.

41. UNCTAD, n.22, p.8.



measures include taxes on products that are hazardous or
harmful to health, emission charges and other price-based
measures, and environmentsl subsidies.%?

The economic instruments offer the sadvantsgdes of
greater cost-effectiveness, permanent incentives to reduce
pollution and revenue sources for governments.43 On the
other hahd, direct regulstion and control is considered by
governments in certain situations to be more appropriate and
effective for economic and administrstive reasons.34  The
choice of the instrument depends on the stéte of social
organization, 1i.e. the strengths and wesaknesses of the
political sand administrative structures, and on a- case-by
case basis.%d

Gavernmental measures regarding environmental policy
can effect trade in = number of wa&s. Firstly, it can give

rise to spprehensions that environmentsal standards may

change conditions of competition. Secondly, the developing

42. Vinod Rege, n.38, p.95.
43. 1ibid, p.986.
44 . UNCTAD, n.22, p.98.

'45. ibid., p.18.
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and transitional economies are afraid of a unilatersl
sssertion of Jjurisdiction over other nations’ environmental
practices and priorities by the developed ecoromies .
Thirdly, the growing public concern has rsised an important
guestion 8s to whether international environmental
asgreements should contsin provisions that require members to
restrict trade with non-parties, with = view to forcing them

to join such agreements.46

a) Regulatory Instruments

Although in the past, direct controls have predominated
but in most cases indirect controls are more effective at
achieving gnvironmental goals.47 They offer greater
flexibility sand thus enable the reduction of wgster‘-or
industrial pollution &at 8 lower cost. They also offer
permanent incentives to reduce pollution and can provide s
source of revenue, if pollution charges are fmplemented.48

Environmental policy messures bssed on standards csn be

classified into:

46. Vinod Rege, n.398, p.96.
47. UNRCTAD, n.22, p.11.

48. ibid, p.12.



- Ambient standards which determine the permitted
concentration of pollutants in s given mediunm;

- Emissioﬁ standards which set wmaximum levels of
pollution releases, by plant industiry or regdion;

- Technology standards which determine the technology to
be used in the production process;

- Performance standards which specify pollution releases
per unit of output from a given plant;

- Product standards which specify the physical or
chemical properties of s product.49 |
As Ambient standards can be implemented rarely, they

need to be translated intoc emission or performance

star?dar}ds.Sg The emissions, technology and‘ performsnce

standards can be classified toggther as process standards,

also referred to as Process and Production Methods (PPH).51

Product Standards and Regulations: refers to technicsal

specifications such as performance, quality, safety or

49. ibid, p.S.
8. Seymour J. Rubin, T.R. Graham, n.18, p.77.

51. UNCTAD, n.22, p.S8.



dimensions. The wuse of the term 'regulation’ sugdests
mandstory complisnce #nd ‘standards’ suggest voluntary
compliance. Product regulations are intended to control the
environmental impact of products during use or after
disposal.52 They s8address the environmentsl impact of
products-at different stages of its life cycle.

However, domestic producers can more easily inflgence
the development and implementation of produect standards and
regulations.53 Moreover, standards which lack transparency -
or which are not based on resassonsble scientific evidence msy
constitute obstacles to trade. The developing countries are
concerned that stricter product standards in the developed
countries may act &8s obstacles to trade or even
intentionally be wused to provide protection to domestic

54

industry. In certsin cases economic interest droups may

sometimes try to capture the legitimate concerns of

environmental groups for protectionist proposes.55

2. Vinod Rege - op. cit.

53. GATT, Internstional Trade, n.3, p.5.

54. Vinod Rede, n.38, p.97.

55. Patrick Low (ed.), International Trade and the

Environment: W.B. Discussion Papers: 159; {(Washington,
1882).



Process and Production Methods: PPHs lsy down standards or
norms relsting to how the goods should be produced. These
standards apply to the production stage, 1i.e. before =a
product is placed on the market for sale.56 They imply thst
countries have s sovereign right to regquire thst imported
products should meet the product standards which they apply
to products produced by domestic industries. However, >they
have to ensure that they are not applied in & way as 'to
create unnecessary obstacles to the trade of other
countries.

Process standards can vary between direct snd indirect
control instruments. The§ ‘nay sdversely affect the
competitiveness of domestie industry becsuse of their impact
on productipn costs; at the same time, they may encoursage
innovation and improve competitiveness.57 Both government
and industry are interested 1is shaping environmentsl
policies in a way that removes strong negative impacts on

competitiveness.58 Gradual introduction, exceptions, rebates

56. UNCTAD - op. cit.
57. 1ibid, p.12.

58. Seymour J. Rubin and T.R. Graham, n.18, p.74.
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and compensatory subsidy schemes are used to mitigate the
effects on international competitiveness and trade .9
Pollution standards can vary from country to country
due to differences in their assimilative capscities, the
stage of development, the satse of thse availsble
technological infrastructure and the pasucity of resources.66
Developing countries require help in the form of transfer of
environmentally friendly technology, official development
sssistance or foreign dirsect investment, for upgrading their
pollution and other relsted standards. This is said to be s
better alternative to the harmonizstion of pollution
standards as it may not slways be desirable.sr
Packaging and Environmental Labelling: Psacksging 'is the
material or item that is used to protect, contain or
transport a commodity or s product.®2 The environmentsl

redgulations aim st encoursging manufacturers to reduce the

packaging waste by reuse or recycling. It alsc discourages

8. H. Verbruggen, n.28, p.4.
68. Vinod Rege,n.38, p.116.
61. ibid, p.112.

62. UNCTAD, n.22, p.12.
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the use of materials requiring high energy, water or sair-
intensive processes, or to control the risks associated with
certain types of packages.63

The dovernment may adopt regulatory mesasures banning
hazardous and un-recyclable waste or mandatory recycling or
recovery lasws. In practice, psckaging policies have focussed
primerily on recycling.84 Even though packaging regulsastions
do not explicitly discriminate against foreign suppliers, in
practice they sometimes act as sn obstacle to trade when
certsin specific packaging ﬁaterials are used.®® Certain
kinds of psckaging material from developing countries, such
as jute or cloth, may be affected bf newly-enscted packsging
laws becsuse the importing countries may not have the
facilities to recycle them. 5% The requirements that
packaging be takeﬁ back for reuse or recycling may raise

. sdministrstive and procedursal problems for foreign

manufacturers and increase their costs.

863. Vinod Rege, n.39, p.1298.
64. EPA, n.2, p.98.
65. H. Verbuggen, n.29, p.4.

86. Vinod Rege, n.38, p.129.
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Eco-labelling is the voluntary grasnting of labels by =
government or private asagency in order to inform_ consumers
that a labelled product is determined to be environmentally

more friendly relstive to other products 1in the ssme

category.67 It is being increasingly used as a msrket-
oriented instrument for envirommental policy. It is
sometimes referred to as a 'soft’ instrument, since the

label 1is s positive identification adopted on & voluntary
basis and establishes no generally binding requirements or
bans. 8 The sward criteris for such labels are determined on
the basis of "life-cycle analysis” or the “cradle to grave
spproach”. The stages include pré—production, production,
distribution, consumption and disposal after use of =
product.88

With incresasing environmental consciocusness, the use of
an eco-label serves as s promotionsal iﬁstrument. At the same
iime, it may sadversely affect the competitiveness of

unlabeled products in the same category. Thus despite being

67. UNCTAD, n.22, p.14.
68 . Vinod Rege, n.39, p.133.

69. 1ibid, p.135.

62



voluntary, they may alsoc have an impact on international

tr&de.7g

.b) Economic Instruments:

Economic 1instruments or indirect control work through
the market mechanism. However, a clear distinction between
‘economic’ and ‘regulatory’ instruments is not always
possible.71 Economic instruments include chardes, subsidies,
deposit-return-systems, market creation and financisal

enforcement incentives.72

Consumption sand other taxes: Internal taxes snd changes -
such as consumption taxes, product -charges, emission chardes
and sdministrstive charges - sare beihg increasingly used for
the attainment of environmental objectives.73

Product charges sare spplied to products that- are

polluting or create disposal problems (ex. toxic chemicals,

78. Vinod Rege, n.38, p.135.

71. OQECD, “"Economic Instruments for Environmentsal
Protection”, (Paris, 1888), p.2.

72. UNCTAD, n.22, p.8.

73. ibid., p.8.
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non-returnable packaging, etc.) emission charges are apélied
on the discharge of pollutants in the air, water or soil, or
on the genersation of noise. They may be levied at the point
of consumption in which case they are similsr to product
chdrges and would have similar trade effects, or they may
‘take the form of user charges to cover the cost of public
treatment of effluents and waste.’% Administrativé charges
are spplied generally in conjunction with redulatory
instruments to cover the costs of government services, sand
can take the form of license, registration, testing and
control fees.

Experts hsve been questioning the implications of the
incorporation- of a number of principles (which have been
developed by the OECD and are being applied, with varying
degree of effectiveness, by developed countries) for the
trade of developing countries.

The Polluter-Pays-Principle (PPP) lays down that the
polluter should be made to bear the expenses incurred by the
public suthorities for.the abatement of pollution and its

75

prevention. ‘"It complements the User-Psys-Principle (UPP)

74 . Vinod Rege, n.38, p.137.

75. UNCTAD, n.22, p.24.
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which was developed by the OECD subsequently.78 While tﬁe
PPP is concerned with pollution, the UPP deals with the
pricing of exhaustible natural resources. It states that the
price of & natural resource should reflect the full rande of
costs 1involved in -using it, including the costs of the
externasl effects associated with exploiting, trqnsforming
and using the resourée, together with the costs of future
uses forgone.77

The economic basis of these two principles is that when
the environmental costs are fully internaslized and are fhus
reflected in prices, the market mechanism can be expected to
help the adoption of techniques for pollution abatement and
for the conservation of exhasustible resources and to avoid
distortions 1in investment allocatioﬁ and trade patterns.78
Thus, they can facilitate sustainsble development of the
world’'s resocurces.

The internalization of cosﬁs in accordance with these

two principles could be achieved through command and control

76. EPA, n.2, p.97.
77. OECD, n.71, p.4.

78. Vinod Rege, n.38, p.150.
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measures (ranging from process and product standards,
individual regulations and prohibitions) and s8lso through
economic instruments (providing for the levy of various
kinds of pollution charges).7g

Although these principles have been spplied by the OECD
countries for over twenty ye%rs, it is only now that thoudght
is being given to their implications for the economies - and
the trade of developing countries.%? Some analysts consider
that the sapplication of theée principles may pose gresat

practical difficulties in developing countries because of

- lack of «capital needed to replace the polluting
technology (including poorly maintained vehicles and
machinery)

- heavy dependence on dirty fuels (like wood, dung cakes,
etc. )

- over-exploitation of common property resources (lik;
fisheries, forests, grazing iands, etc. due to the

pressure of population); . and

78. H. Verbruggen, n.39, p.151.

88. Vinod Rege, n.38, p.151.
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-~ problems of cost allocation as it is difficult for
public suthorities to determine the level of pollution

charges.81

Such costs sre difficult to estimate even in dgveloped
countries due to the complexity of relations between levels
of production énd cutput of pollutants.82

However, these principles could provide useful. policy
guidelines to these countries, as policies for sustainable
development can only succeed if measures are taken to assign
values or prices to environmental resources.83 But there is
need to modify these principles to make them suitable for
adoption by all developing countries in their various stages
of development. Moreover, ihese countries will have to take
appropriate supplementary measures, such as easier access to
credit, crop insursnce schemes and compensatory transfer to
the port, to facilitate the effective implementation of

these principles.84 The scceptasnce of these principles, msy

81. UNCTAD - op. cit.
82. Vinod Rege, n.38, p.149-158.
83. 1ibid, p.148.

84. EPA, n.2, p.182.
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further call for changes in the rules governing the use of

subsidies and border tax sdjustment rules.

Subsidies: The OECD recodnizes that it may be necessary to
deviate from the PPP and UPP rules for the full
internalization of the environmeptal costs by permitting the
use of subsidies in exceptional circumstdnces' where not
granting them would jeopardize the sociasl and economic
policy objective of the country or region.85 As there is s
close relationship between and country’s environmental
policy and 1its overall socio-economic policy, the wuse of
government &sld may be justified.

However, it should be selective and restricted, limited
to well-defined transitional periods énd it should not.
create significant distortions in international trade and
investment .56 Nevertheless, it is s very complex issues and
has different i;plications for developing and developed
countries. A common definition of subsidy is needed, as are
the principles by which to identify those subsidies which

should be reformed or eliminated.87

85. OECE - op. cit.
86. H. Verbruggen, n.29, b.?.

87. EPA, n.2, p.38.
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Environmental Countervailing and Anti-Dumping Duties:

The existing international rules relating to subsidies
would not permit countries to treat the cost advantages
resulting from the differences in mandstory environmental
standards ss subsidies.88 In oraer to constitute a subsidy
there should be a positive action by the government which
directly or indirectly results in 8 financial <contribution
or benefits. This definition does not cover situations whgre
it 1s alleged that thé governmént has, in the view of it$
trading partner, failed to tske sction by adopting

sppropriate environmental standards.sg

Border Tax Adjustment Rules:

It refers to the adjustments that could be wmade in
relation to consumption taxes on products exported or
imported.%2 The economic rationsle for the rule is the
assumption that the burden of indirect taxes 1is generally

shifted forward by the producers to the consumers sand is

88. Vinod Rege, n.38, p.157.
83. UNCTAD, n.22, p.38.

80. 1ibid, p.31.
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reflected 1in the price, while direct taxes are absorbed by
the taxpsyer producer.gl The existence of these rules, which
permit adjustment at the border of indirect takes, provides
an 1incentive to governments to try to contrel production
processes wWith product taxes, even in cases where mwmore
efficient results could be obpained by using regulstory

82

mesasures.,

Some Other Issues of Inportance;

Besides the issues and measures discussed above, there
are & number of other areas where trade and environmentsal
concerns 1interact and which play an important role 1in the
synthesis of the two objectives. Some of these areas are

discussed bslow:

Transparency and Public Participation: It has different
applibations for‘environmental protection and free trade-
Grester transparency for the international trade is usually
a demand for greater openness in the development and

implementation of environmentsal policies, laws and

91. Vinod Rege, n.38, p.156.

82. 1ibid, p.158.
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regulstions which can affect trade. To the environmental
community, it 1is & demand for incressed openness ~and
accountability in the formation, negotiation and

83 A closely

implementation of trade policies and accords.
related néed is to increase public participation in thess
activities. Increased transparency and public participation
means 1increased access to trade documents and increased
openness oflthe decision-making process within institutions
like the GATT. However, this new openness should be
accomplished without undermining the negotiating positions

of individual governments.g4

Dispute Resolution: It is closely related to the issue of
standards and the one discussed eariier. An effective
dispute resoclution mechsnism must incorporate the concerns
of transparency and standards, as well as the issues that
may overlap with a discussion of international environmentsal

treaties anﬁ the trade treaties.gs

83. EPA, n.2, p.36.
84. ibid, p.37.

95; Patrick Low, n.55, p.7.
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Other conicerns relate to the perceived lack of
expertise of trade psnels in desling with environmentsl
issues. 98 Principles should be developed which can help
identify disputes that are not sppropriate for resclution by
trade panels.

Currept policy seems to plsce the burden of proof on
the governmental entity but the environmental community
feels that it should be placed on those challenging
environmental measures to prove that those measures are ﬁot

legitimate.97

Institutional Reform: Obvious target of reform is the GATT,
and even its own pane} ruling on the Tuna—Délphin dispute
seems to suggest the need for reforms to better address
trade and environmental concerns.98 At the same time, the
guestion of -the need to integrste other UN-family sgencies,
such as the UN Environment Programme and UN Conference of
Trade and Develdpment hss also been raised. Institutionsal

reform of these agencies and = revaluatioﬁ of the

86. GATT, n.3, p.8.
87. EPA, n.2, p.38.

98. GATT, n.3, p.11.
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relationship between them is necessary to adequatsely address
trade and environment concern within individual governments
too, trade sand environment agencies will have to find ways

to work more closely together.

International Environmental Agreements: With increasing
liberalization of +trade and the inereasing international
environmental sagreements, disputes arisg as to which one
.should have precedence. The GATT ruling on the Tuns-Dolphin
Dispute sugdgests that multilateral environmental agreements
are the preferred course of action.gg Complexities arise in
situations where countries sre GATT signsatories, but not
signatories to a given internationsl  environmental
agreement. The environmentalists feel that GATT 1lscks the
capacity to effectively resolve these disputes, though there
ise little consensus on what other UN sgencies should be
involved. 199

There is an urgent need to focus on ho§ trade mesasures

can most appropriately be used to . further environmentsal

88. EPA, n.2, p.38.

188. Vinod Rege, n.38, p.165.
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goals, and how conflicts between protection of the global

commons, and 1internationsl trade agreements, can be
minimized. Clarification of +the relationship between
internationsal trade snd internstional environmentsal

sgreements should be part of this effort.lel

North-South Issues: It is the most difficult subject within
this debate. There are several instances where comnmon
positions of countries of the North and South are possible.
However, North-South issues cut across all elements of the
trade and environment debate, and this subject shpuld be
treated along with the other aspects of the debate . 102

The developed or developing stage of an economy decides
the perspective of a country towards the problems of trade
and environment. Trade brings sbout pressure on these
countries to raise their environmental standards. While
failure of political will in the developing countries, the
lack of financial s&and technical resources play & more

prominent role.193

iB81. UNCTAD, n.22, p.33.
182. GATT, n.2, p.33.

163. ibid, p.33.
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Developing countries require special attention in
addressing trade and environmental concerns. The flow of
environmentally-beneficisal technology should be facilitated
and &8 more direct compensstion to protect the environment
should be given to them. Better economic incentives through
reform of world trade should be given for developing
countries to manage their resources sustainably.184

Therefore, we see that environmental regulstions can be
used as a cover for protectionism and at the same time, free
trade can undermine environmentsl policy meamsures asnd csause
natural resource degradation. Nevertheless, for &a more
complete analysis, grester a;tention must be devoted to
areas where these duel concerns are not at.odds, and address

the question of why trade snd environmentsl policy are not

being integrated in the pursuit of sustainable development.

Politiesl economists need to identify the obstacles
preventing the integration of these concerns, &and examine
the reasons why governments and international trade

organizations seem reluctant to embrace the concept of

sustainable development in practice sas well as in theory.165

184. UNCTAD, n.22, p.30.

185. EPA, n.3, p.40.
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The full impact of environmental policies on trade is

difficult to determine at present. There are a number of

reasons, some of them outlined above, which could explain
why environmental policies have an impact on trade,

particularly on trade with developing countries. However,
there is little émpirical basis for systematically anslysis
the linkages between environmental policies and trade. In
recognition of this gap, UNCTAD, jointly with UNDP, has
initiated a project which, among other things, will collect
information on  suvme developing countries regarding the
possible trade impact of environmental regulations in the
major OECD markets.lgs The principal objective of the
project 1is 'po contribute to an empirical ‘basis for the
snalysis of the complex linkages between trade, environment
and development, covering a variety of countries.

In the long run, environmenfal protection will not be
successful if it ignores the development needs of the
world's population. Conversely, the benefits of a more
libera;ized trading system cannot be sustained over the

long-term if environmental and natursal resource

166. UNCTAD, n.22, p.34.
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considerations are not taken into account. It is true that
conflicts between some of the core values of liberalized
trade and environmental protection do exist. HNevertheless,
an swareness of the moutual benefits of an spproach to trade
and environmental concerns, based on gustainable
development, can help overcome the anxiety that is generated
in both the ﬁrade and environmental communities.®7

To be able to reverse the negative environmentsal
trends, we must .move towards @ an econowmically and
environmentally sustainable development. The most concrete
steps towards this direction would be the identification and
crestion of elements of a world trading system thaﬁ reflects
the above desire.

Qence, in this chapfer we have seen some examples of
the effects of trade policies and environmenfal objectives
on esach other. The ever increesing intersection of the two
objectives is redefining trade practices and affecting
environmental gdoals gnd measures, the world over. In the
next chapter, we will discuss the role of the GATT, as a

multilateral trade tresty, in the field of environmentsl

167. Seymour J Rubin and T.R. Grahsm, n.18, pp.84-85.
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concerns and objectives. We will study the evolution of the
concepts sand  concerns of environment 1in the GATT, by
studying how these have effected the rule formulation and
working of the GATT. The articles of GATT with implications
for environment will be discussed in detail, as salso fhe
efforts 1initisted to bring about & synthesis between ‘trade

and environmental objectives.
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Chapter - 111

GATT AND THE ENVIRONMENT

The General Agreement for Tariff and Trade (GATT) came
into existence when environmental issues were not dominating
the world. Although issues of environment were beginning to
be discussed from 1910 onwafds, incorporating trade and
eﬁvironmental concerns was far from being recognized. This -
multilateral trade sgreement was instituted in 1847 as &
substitution to the International Trade Organization (ITO)
and was not expected to tackle any of the trade and envi-
ronment relsted problems. Coexisting with the GATT are s
number of regional trade groupings and bilateral trade
agreements. The goal of the GATT and the other agreements is
to provide a secure and predictable international trading
env}ronment while &t the same time fostering greater
economic efficiency and growth through trade liberalization.
Free traae proponents argue that utilizing<the comparative

sdvantage of individual countries leads to maximum welfare
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for all.l It is however evident that the economic activity
affected by trade has significant positive and negative
consequences for the environment when viewed in the context
of sustsinable development.

This Chapter studies the endesvors to bring trade and
environmental issues to GATT by stretching some of the
srticles which Qould be interpreted to émbrace trade and
environmental issues; as alsoc the sctivities undertaken
within the GATT in order to bring sabout a rapprochement
between the seemingly conflicting interests of trade and

environmentsl issues.

Relevant GATT Rules

The GATT s Presmble begins with the recognition
“that... trade and economic endeavor should be conducted
with a view to raising standards of living,.. developing the
full wuse of the resocurces of the world and expanding the

production and exchange of goods“.2 Although it does not

1. EPA, The Greening of World Trade: A Report to the
Environment Protection Agency from the Trade & Environ-
ment Committee of the National Advisory Council for
Environmentsl Policy and Technology. (Washington D.C.,
1883), p.13.

2. ibid, p.45.
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provide any specific right or obligation, the Preamble is
importasnt in providing guidance to countries regarding
policy decisions not explicitly or clearly covered by GATT
rules. However, today emphasis 1is not reguired on "full use
of the resocurces of the world” but on environmental
protection, the conservation of exhaustible resources and
sustainable development.3

The GATT consists of three major parts: Part I (Article
I to III) whigh contains the most favoured nation (MFN) and
tariff concession obligations, Part Il (Article II1 to
XXIII) which contains the majority of GATT s substantive
provisions snd the exception to its obligations, and Psrt 111
(Article XXIX to XXXVIII) which contains the procedural
mechanism -~ for implemgnting the other ‘ obligations and

provisions contained within the GAT’I'.4

3. Elizsa Patterson, "GATT and the Environment: Rules
changes to Hinimize Adverse Trade & Environmental

Effects” Journsal of World Trade, Vol.1, 26(3), Genevs,
1982), p.99.

4. Vinod Rege, "GATT law and Environment - Related Issues

Affecting the Trade of Developing Countries”, Jourpal
0f HWorld Trade, (Genevs, June 1884), p.89.
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Article I:

It establishes the most-favored nation principle (MFN)
to ensure that the contracting parties do not discriminate
among imported products on the basis of their nationsal
origin. The MFN obligation requires all like product from
contracting parties to be trested equally and thereby poses
an obstacle to a contracting party wishgng to use trads
‘restrictions to punish or otherwise sattempt to influence a
particular exporting country’s domestic environmental
policies. The MFN obligation has been found to sapply to
labelling schemes that are not marks of origin including
"Eco-labelling” regimes. Therefore, government labelling
requireﬁents relating to production process methods (PPHMs)
ﬁhat grant market access or have the effect of providing
market advantages may also conflict with this GATT
provision.5

In order to limit potential conflicts between
environmental policies and trade polices experts argue thét
it should be clarified to what extent the environmental

impact of a product and its production method are relevant

5. Stuart Harris; “International Trade, Ecologically
Sustainable Development and GATT" Australisn Journal of
International Affsirs, Vol. 45(2), (Nov.81), p., 186.
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factors in defining likeness. Although difficult, a balance
must be struck. However, a broadly stated right to
discriminate on the basis of environmental impact is likely

to be abused.6

Article I1:

Under Article II, countries agree to limit their tariff
rates on designated items to negotiated levels sand are
prohibited from imposing import surcharges. The Article
contains an important exception sllowing charges on imports
if thev sre eanivslent to domestic taxes imposed on either
the 'like” domestic products or wmaterials wused in the
manufacture of the imported product.7 This exception would
cover the legitimate imposition‘of fees on imports which
posed an environméntal hazard. The national treatment
requirement will 1limit abuse of the exception for pure
protectionism. It 1is wunclear whether fees on imports
produced by'an environmentally unfriendly process would be

permitted. To ensure that this is the case, 1t can be

6. George Foy, “Toward Extension of GATT Standards Code to
Production Processes,” Journal of World Trade, p.121.

7. EPA, n.1, p. 47.
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clarified that the processing and productions method and its
environmental impact sare relevant factors in determining

‘likeness” of products for the purposes of Article II.?

Articlé III1:

Its .national trestment principle requires that &
contracting party treat like foreign and domestic products
equally once tariffs and other impori requirements have been
met. This requirement has been read na¥row1y by GATT dispute
settlement panels to permit parties to subject import to
only.those domestic regulations that saspply directly to, or
affect the physical and/or chemical composition of the
product in question.8 Thus, &8s the Tuna—Doléhin Panel
Report égmonstrated, a contracting party that distinguishes
among imported products based on the environmental séundness
of the exporting party’'s PPMs 1is vulnerable to sttack under

Article III.10 However, the differentisl_ impact of otherwise

8. Elizs Patterson, n.3, p.190.

8. Peter A.G.Van Bergeijk, "Internstional Trade & the
Environmental Challenge,” Journal of WHorld Trede,
Vol.25(6), (Geneva, Nov.81),p.1086. ) '

18. GATT, Trade & the Environment: Factual Notes by the
GATT Secretariat, (Genevsa, 1882), p.8.
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similar products on the environment and the right of
countries to protect the environment should not be ignored.
At the same time, to avoid the abuse of the right to
discriminsate on the basis of environmentsl impact, san
sgreed clarification c¢an be reached that demonstrable
"differences in environmental impact of two products or their
production processes 1s &8 factor that may be take into

account in defining ‘likeness'.ll

Article VI:

It condemns the practice of dumping (the introduction
of pfoducts by one contracting party into the wmarkets of
another contracting pray.at less than the normal value of
the products) if it .causes or threatens materiel harm to s
domestic industry or retards the establishment of a domestic
industry.12 Article VI also sets the dround rules for
contracting parties to impose antidumping duties on imported

products to combsat dumping and to spply countervailing

duties to offset bounties or subsidies relating to imported

11. Eliza Patterson, n.3, p.1081.

12. EPA, n.1, p. 47.
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products. The scope and detsils of Article VI were
significantly elaborated. upon by the Subsidies Code
negotiated in the Tokyo Round of Hultilatersal Trade

13 In s8addition to effectively precludingd

Negotiations.
contraqting parties from subsidizing their industries for
the costs of complying with higher environmental standards
(at least where the industries are export oriented), the
Subsidies Code alsc makes it difficult for a contracting
party to institute countervailing messures, under Article
VI, to combat the environmental standards subsidies provided

by lower environmental standards.14

Article VIII:

Under this, charges equal Fo the cost of services
rendered are salsoc permissible, provided theyiare not for
genersl fiscai purposes &and do not represent indirect
protection. 19This right specifically covers fees and

requirements related to guarantine, sanitation and

13. UNCTAD, trends in the field of trade & environment 1in
the framework of international co-operstion, Reort by
the UNCTAD Secretsrist, (Aug. 1883), pf31.

14. Elizas Patte .son, n.3, p.181.

15. U4, p.102
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fumigation. It is unclear whether fees and requirements for
other, non-specified, purposes are permissible.
Environmentalists suggest the development of an sgreed list

of sacceptable environmental requirements in order to avoid

conflicts.1®
Article X:

It requires transparency in the publication and
administration of all regulation effecting trade. It does
not provide, in reciprocal fashion, affected citizeﬂs or
consumers &acceze to  information or recourse to review

procedures when imports or exports sallegedly cause them

17 Moreover, the transparency

environmental harms.
requirements in Article X do not apply té the GATTs owun
information sand review processss. These transparency
requirements can be expanded to include environmental

regulations and the scientific information which led to the

regulation.ls The gresater the information countries have

18. 1Ibid, p. 181.
17. GATT, Trade & Environment, n.10, p.17.

18. EPA, n.1, p.47.
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about each others environmental concerns and regulations,
the more likely adopt similar positions, thereby reducing
the potential for conflict. Support for such a8 sharing of
information led to the establishment of the International
Register of Potentially Téxic Chemicals (IRPTC) in Geneva, a
central information clesring house on hazardous substsances.
Countries agreed to notify their domestic regulatory action,
the reasons for the sctions snd the likelihood that exports

of the hazsrdous substances will ocour'.19

Article XI:

It prohibits qusntitstive restrictions such as quotas,
bans and Iicensing schemes on imported or exported products.
Article X1 contsins several exceptions that sllow departure
such ss the application of standards to internationally sold
commodities snd sgricultural products. Even when the
exceptions permit a quantitative restriction, the
contesting psarties must still observe the MFN and nstionsal
treatment obligations in implemeﬁting it. By broadly

prohibiting gquantitative restriction, Article XI argusably

18. Stuart Harris, n.5, p.197.
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conflicts with such environmental measures as conservation
bans or limits imposed on exports of resources, unless they
can be justified under one of the general exceptions to the
GATT contained in Article XX.4% Examples of environmental
measures that may run sfoul of Article XI include-the US law
banning the exportation of old growth timber harvested from
federal 1ands and the proposed . EC and Dutch .bans on
unsus£ainébly harvested timber.2!

While the language of Article XI allows an
interpretation permitting numerous trsde restricting measure
designed for environmentsl protection,- potential trade
disputes would be avoided if these exemption are made
explicit by expanding the list to ineclude imporf bans on
environmentally harmful products and those fesulting from
polluting processing or production methods, import bans to
enforce international agreements and export restriction of

hazardous substanoes.22

286. GATT, Trade & Environment,n.l@,p.SQ.
21. EPA, n.1, p.46.

22. Eliza Patterson,n.3, p.1@2.
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Article XVIII:

This sallows developing countries to grant tariff
protection and other assistance to promote the establishment
of industries, provided it is consistent with "policies of
economic development designed to raise the generdl standard
of 1living of their people".23 The broad langusade :of this
art?cle could cover é wide range of environmental measure.
In today’s climate of environmental awareness, it could mesan
that policies designed to ensure environmental protection
and sustainable development would be permitted, while
development policies narmiuil to the environment would not.
This would permit developing nstions to adopt otherwise
out lawed programmes to 8ssist industries in becoming
environmentsally frjendly. It would also forbid the use of
trade reéstriction for environmentally harmful industrisl

development.

Article XIX:
Also cslled the "escape clause”, permits countries to

take otherwise  GATT-illegal actions under certain

23. ibid, p. 183.
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conditions and was designed to address the concern that the

GATT would otherwise so restrict countries that they would

be unable to deal with situastions of an emergency
character.24
However, the procedural and political burdens of

invoking Article XIX significantly diminish its value as =

bridge between trsde and environmental concerns.

Article XX:

The GATT provisions most frequently cited by trade
experts as applicable to»environmental issues are in Article
XX. It is based on Article 43 of the Draft Charter for the
International Trade organization (ITO) sapproved at the
second Ssession of the preparstory committee of the UN
Conference on Trade and Employmeht.25 Article XX provides
for exception that permit GATT violstions. To gualify for
any of these measures national measures must not involve

"arbitrary or unjustifiable discrimination between countries

24. UN Doc. EPCT/C/11/PV.7, (1848), p.3.

25. Steve Charnovitz,” Exploring the Environmental

Exception in GATT Article XX", Journal of ¥orld Trsde,
vol. 25(5) (Geneva, Oct.91), p.43.
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where the same conditions prevail.“z6 It wes intended as &

check against sttempts to ma§k protectionist pursuits in

sanitary or environmental guise. Article XX provides
exception to basic GATT disciplines for “"messures...(b)
necessary to protect human, animal or plant 1life or
health;...(g) relating to the conservation of exhaustible

natural resources if such measures are made effective in

conjunction with restriction on domestics production

consumption;...(3) to address locsl or world-wide  short
2 S ) .

supply."‘7 The history of Article XX suggests thast 1s was

designed to encompass environmental measures. But it has
been c¢riticized becsuse of its nebulous lsngusge and the
resulting confusion over what gdovernment actions it
‘ . 28 . . . . ’ .
sanctions. Whether it schieves its intended purpose will

depend upon how the contacting parties administer the

exception vis-s-vis increasingly vigorous tools of
enforcement. Article XX(h) provides an exception for the
sctions of the contrscting parties taken under sny

international commodity sagreement. Certain GATT scholars

26. GATT, n.10, p.39
27. Elizs Pstterson, n.3, p.107.

28. Steve Charnovitz, n.25. p.34.
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look point as the model for the crestion of a8 similar
exception for sctions taken for international environmental

agreements.zg

Article XXII and XXIII:

They provide the basis for the GATT s dispute
resolution procedures. Article XXII allows for informal
consultations to take place between the parties in dispute
without the need to invoke a formal GATT proceeding. Article
XXI1II provides for two alternstive methods for the formsl
resolution of GATT disagreements: subsection (1) provides
for =a process of exchanging written représentation while
subsection (2) provides for a process of submission to the
contracting parties for the establishment of a dispute
pénel. While these dispute resolution mechanisms have been
enhanced by the Tokyo Round’'s Understsnding Regarding
Notificat{on, Consultation, Dispute Settlement and
Surveillance (will be discussed lster) both the formal and
informal dispute resolution mechanisms are opaqueAand do not

include the affected population to plsy =a role in the

23. EPA, n.1, p.48.
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resolution process.3@ This is of considersble concern to
environmentalists as they seek to challenge environmentslly
reluted government sctions in domestic courts and to

participate in the shaping of environmental policies.

Article XXIV:

Article XXIV:12 obliges esch contracting party to
ensure that the obligations provided in the GATT sare
complied with at sub-national levels, inducing the actions
of regional, State and local governments. A great number of
environmentsal laws asnd regulations, 1n every country, exist
at the sub-national level. These laws that do. not comply
with the GATT could place s contracting party in violation
of its GATT obligations.3!

So far we have seen the GATT provisions which sffect
the environmental issues directly or indirectly.
Environmentalists are striving to étretch some of these
articles 1in order to incorporate environmental  concerns

within them, thus bringing asbout 8 synthesis between trade

33. Vinod Rege, n.4, p.187.

31. EPA, n.1, p.49.
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and environmental 1issues. Besides these articles,it is
equally important to know the work in the GATT by way of
actively involving itself in environmental issues.

Tokyo Rcund andiits Impact on Environmental Adgreements and
Concerns: Reference to problems that way be posed as =
result of regulations sdopted for achieving environmentsl
objectives were made during the Tokyo Round (1973—?9)
particularly in the negotiﬁtion on Technical Bsarriers to
Trade (TBT).32 The Agreement.on ?BT, commonly known as the
‘Standards Code” is intended to ensure that the testing and
adoption of technical regulstions or standards relating to
health, safety, consumer and environmental protection and
o£hér policy measures do not create unnecessary barriers to
trade. In accordance with GATT Article X's transpareﬁcy
mandates, the standsrds code requires contraéting pafties to
notify other parties of such standards and regulations where
they differ from international standards, or are adopted 1in
the absence of any internatipnal standards and are expected
to have an impact on trade. The Standards Code generally

follows Article XX but hss a broader environmental scope.33

32. GATT, Trade & Environment, n.18, p.10.

33. George Foy, n.8, p.138.
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The Agreement on Interpretation and Application of Articles
VI, XVI, and XXIII of the GATT: This sgreement is slso known
as the "Subsidies Code"” and it expands GATT Article XVI's
provisions to more forcefully encoufage'the parties to
eliminate subsides as s form of domestic trade regulation.
In sddition to effectively precluding contracting psarties
from subsidizing their industries for the costs of .complying
with higher environmental stsndards, the Subsides Code slso
makes it difficult forva contracting party to institute
countervsiling measures, under Article VI, to combst the
environmental standards subsidies provided by lower
environmental standards.34-

The Agreement on Import Licensing Procedures: Its gosl is to
ensure that import licensing and registration. schemes are
not used by the contrscting psarties to erect protectionist
barriers to free trade. A number of nationalf and
international environmental protections that attach to

import licenses are based on stringent importation and

34. EPA, n.1, p.5@.
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documentation regimes that must be followed to their letter

or else substasntial penalties follow.

The Understanding Regarding HNotification, Consultation
Dispute. Settlement and Surveiilance; It establishes the
procedural framework for the handling of disputes betwéen
the contracting psrties sarising under the terms of the
GATT . These procedures place a priority on easing the
political difficulties that can arise in =a multilaterél
dispute and they include a number of provisions geared
towards allowing the parties to negotiate freely. The areas
of friction in this précess focus on -(1) the closed nature.
of the GATT dispute resolution process, including- the
exclusion of interested citizens and non-governmental
organizations from presenting information to GATT dispute
panels;(2) the embargo of pspers submitted by the parties to
GATT psnels, and (3) the embargo of panel decisions for =
period of time to allow for negotistions to take plaoe.35
Moreover, the decisions th;t result from the dispute

resolution processes are based solely on the terms of the

35. GATT, Trade and Environment, n.19, p.13.
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GATT. Therefore, the dispute resolution process, and
decisions that ensue suffer from the environmentsl
limitations embodied within the GATT as & whole.38

The Tokyo Round Agreement explicitly stated that
environmental protection could be considered = valid
justification to deviate from internationsl standsrds. Any-
such derogation would be subject to the baéic ébligation of
the Agreement to ensure thst technical regulstion sre not
applied or adoéted to have the effect of creating
unnecessary obstacles to internationsl trade. Furthermore,
any such deviations are subject to the provisions 'described

sbove relating to transparency snd dispute settlement.

Group on Environmental Heasures and International Trade
During the preparastory work for the Conference on the
Human Environment (1972 Stockholm Conference), the GATT
seofetariat was requested to make & contribution.37 At the
Nov. 1971 GATT Council meeting the Council agreed to the

establishment of a Group on Environmental Measures and

36. Eliza Patterson, n.3, p.108.

37. GATT, Trade and Environment, n.19, p.5.
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International Trade in view of the GATT s responsibility in
dealing with the implicstions of industrial pollution
control on international trade.

Its main function was “"to exsmine upon request sany
specific matters relevant to the trade policy aspects of
messures to control pollution sand protect thé -human
environment especialiy with regard to the application of the
prov;sions'of the Genersl Agreement taking into sccount the
particular problems of developing countries. 38

It wss set up 8s a standby machineryl But in the
ensuing tuenty vyears, th= group remained dormsnt. At the
Ministerial meeting in Brussels in Dec.1899 8 request was
made for the activation of the group in order to provide a
forum in which to "tackle the issue that hsve arisen and
will arise in the context of environmental policies, so that
the GATT can be maintasined ss 3 relevant body of rules in
.38

81l respects.’

Consequently, the group was sctivated in 1991 with =

three - part working agenda, namely

38. GATT, Trsde snd Environment, TEOO 1, (1 April 1983),
p.l. E

38. ibid, p.3..
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- trade provision of existing multilateral environmental
agreements (such as the Montreal Protocol on depletion
of the ozone Layer, the Basel Convention on trade in
hazardous wsstes and the CITES convention on trade in
endangered species) vis-s-vis GATT principles and
provisions;

- the transparency of trade -related 'environmental
measures and

- the possible trade effects of packaging and 1labelling

requirements.4g

The Group s8long with the Committee on Trade and
Development and thé GATT Council wss also given a remit by
the Contracting Parties to follow up trade-oriented elements
of "Agenda 21" which emerged in June 1982'from the UNCED 1in
RioAde Jameiro.

To =svoid conflict between the trade snd environment
policy areas, adequsate and timely‘ notification of sall

measures likely to have a trade effect is crucial Various

*

notification procedures exist already, including a general

requirement for the publicastion of trade provisions

4. 1ibid, p.3.
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contained in GATT s Articles, the Technical Barriers +to
Trade Agreement and so on. There has been some concern that
there 1is a lack of «clarity and specificity 1in these
transpasrency rules which makes them too genersl to be
effective 'but several of the Uruguasy Round agreements are
expected to hsve taken one more step towards clearing up
many of the problems in this ares.

The Grqup slsoc identified = variet& of measures in the
environment field that can hsve significant trade seffects
and .which warrant a8 further 1ocok in terms of their
transparency for trading partners. These are handling and
packaging 1requirements; lsbelling and voluntary eco-

labelling schemes; environmental measures taken at the sub-

federsl level of government ; deposit-refund-schemes;
measures under GATT Article XX; measures based on

international envirommentsal standsrds; and environmentsl
taxes snd subsidies. The Gfoup aims at understanding the
potentisl trade effects of the various measurés. With such
an sapproach, appropriate sclutions could be devised which
secure environmental objectives while not disforting trade

at the same time.41

41. ibid, p.5.
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The Working Group on the Export of Domestically Prohibited
Goods andl Other Hazardous Substances: In 1882, the
contracting parties agreed that it was sppropriate for the
contracting parties to exsmine measures to control the
export of products which are prohibited from sale in
domestic markets,yet sare asllowed to continue as exports.
This agreement evolved into the creation by the GATT Council
in 1989 of the Norkiﬁg Group on the Export of Domesticsaslly
Prohibited Goods and 0£her Hazardous Substances.?? This
Working Group exsmines the trade related aspects of ongoing
international work to regulate the flow of such goods and
substances smong the contracting parties. This was followed,
at =a later meeting, by two additional proposals from
interested parties (DPG/W/8 aﬁd DPG/W/9) Based on these two
proposals and the comments received,the Chairman of the
Group presented a tgxt of & draft Decision on Products
Banned or Severely Restricted in the Domestic Market.43 The
Decision would co?er all- products (including hazardoué

wastes) which are determined by s contracting Party to

42. GATT, Trade & Environment, n.18, p.8.

43. ibid, p.8.
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present a serious and direct danger to human, animal or
plant life or heslth or the environment in ﬂg territory, and
which for that reason are banned or severely restricted in
the domestic masrket of that country. The decision aims to
increase transparency by cresting s notification system
through which cdntracting parties will notify to the GATT
secretariat =all products that are bannqd or severely
restricted for domestic sale but for which no equivsalent
action has been. taken on the export side. - The GATT
secretariat. shall immediately forward such notificstion to
all enguiry points of contrascting parties which are to be
established according to the Decision.

To avoid duplication of other international
instruments, these provision do not apply if the product is
covered by another international instrument and the
contraecting pesrty is signstory or a psrticipant of this
instrument. %% The Decision calls on contracting parties to
participate effectively in information exchange systems as
well sas the procgdures to regulate trade in such products

developed under these instruments. Other provisions in - the

44. EPA, n.l1, p.56.
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Decision relate to “Transparency and Publication
Requirements”, "Establishment of a Committee on Products
Bantied or Severely Restricted in the Domestic Harket” and
"Technical Assistance“.45 Contracting Parties sre urged to
consult and may have aécess ﬁo Articles XXII and XXIII of
the Genersl Agreement on matters arising out of tﬁe operstin
of this Decision.

The original terms of reference gave the Group a
mandate to complete its work by 383 Sept. 1990. By
subsequent decisions snd in the light of the positive
progress it was making, the Council has further extended the
mandate of the'Group.48 As it wss recognized that - some time
was necessary for reflection and consultations among

delegsations.

Structured Debate on Trade and Environment:

A Council debate was held in May 1891 which discussed
the issues involving trasde and environment. Most delegations
considered ﬁhat ﬁultilateral sggreements prqvided an

appropriate mesns to address global environmentsl concerns.

45. Peter A.G.Van Bergeijk, n.9, p.168.

48. GATT, Trade and Environment, n.19, p.9.
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The objectives, guidelines,‘environmental standards and
procedures for their implementstion would, however, have to
be discussed and negotiated in the appropriatevfonl having
techrnicsl competence and not in caTT .47

Some delegations stated that an increasing numbers of
international environmental .agreements contaiﬁed trade
provisions. It was therefore necesssry to examine their
relatiqnship. with Article XX, particularly whether they
imposed conflicting obligastion under GATT and international
environmental sgreements. It was also felt that trade
messures should not be incorporsted 1in internationsal
environmental sgreements, to encouragde participation by non-
signatories ,simbly becsuse thefe was s failure_ to achieve
internationsl coﬁsensus on rules and disciples. 1t may be
desirable to consider in such csses whether éATT consistent
possibilities could be used to influence the aétions of

countries which are reluctant to participate.48

However,
when trade messures were included in such agreements, and

conflicts with GATT rules sarose, these should be examined on

47. 1ibid, p.38.

48. EPA, n.1, p.57.
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a case-by-case basis,or a decision could be taken under

Article XX.

Hultilateral Environnentél Agreements (HEAs):

Along with the debates and measures discussed above it
is also important to study the relstionship between GATT and
the MEAs with trade provisions, due- to their growing number
and importsnce. There sre, at present, over one hundred and
forty in£ernational agreements and instruments in the
environmental field . Those sagreements which c¢ontain trade
provisions can be grouped into three categories.4g
- to ‘control transforder pollution or to protect the

global commons. Example-Vienna Convention _for the

Protection of the ozone lsger and its -Montresl

Protocol, and Agreement on Climate Change.

- to protect endsngered species, migratory birds s&nd
animals, fish and sea animals. éxample—Convention on
Internations]l Trade in Endangered Species of wild Fauns
and Flora (CITES) and the International Convention for

the regulstion of Whaling

48. Vinod Rege, n.4, p.119.
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- to control production and trade in hazardous products
and substances. Example-Basal Convention ~ on the
Transforder HWovement of Hazardous wastes and their
Disposal and the London Guidelines for the.Exchangc of

information orn Chemicals in International Trade.

These agreements affect international trade by
allowing participating countries to import or export on thg
bssis of licenses and to obtsin the prior informed consent
of the importing country before exporting; and by the
prohibition of imports and exp_orts.sg Maintenance of systems
for the issue of export or import licenses are permissible
under the GATT,if they are applied consistently with its
provisions. They are justified under Arficle XX, which
permits countries to take measures which are not permitted
under the GATT, if they are related to the conservation of
exhaustible nstursl resources or human, snimal or plant
life.

The imposition of restriction on trade with other
participating countries may not—present any problem from the

point of wview of the GATT, but prohibition on trade with

50. Peter A.G. Van Bergeijk, n.8, p.167.
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countries which are not parties to such sgreements raises
the question of consistency with the obligstions of the
GATT law. It slso questions the necessity and desirasbility
of this restriction from the economic point of view.”1

Provisions. requiring countries to control their trade
with non-parties are included in the MEAs to ensure that the
obligations sare not circuomvented by the members through
trade with non parties. It may also aim to force countries
Lo sign an agreement or to punish "free riders”.

However, it is argued thst it may be possible to savoid
the use of trade-restrictive measures against non- parties
by adopting other measures which 'aré economically wmore
efficient and slso consistent with the GATT rules.°? Because
the countries, especislly the developing ones, may be
reluctsnt to Jjoin the agreements due to the scientific
unéertainty surrounding the objectives of the KEAs.

Thg most widely supported view justifies the inclusion
of trade-restrictive measures in the MEAs, under the
provisions of Article XX of the GATT i£self, provided that

the s&agreement is really mnltilastersl in character and the

51.  EPA, n.1, p.58.

52. Vinod Rege, n.9, p.120.
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trade restrictions agsainst the non-parties sre considered
necesssry by the parties to the HEA to prevent
circumvention of the obligsations whioh it imposes.
Recognition by governments of the importance of the

relationship between the functioning of the multilatersal
trading system and better environmental protection and the
promotion of sustainable development has developed quickly
over the past three years. When the matter was first raised
at the Uruguay round Ministerial meeting in Brussels in
December 1890, there was considersble hesitancy on the part
of many GATT members both over extending the work of GATT in
this direction, ‘given thst 1t is an orgsnisstion which has_
focused almost ekclusively on technicsl trade matters, and
over the risk they perceived of environmental concerns being
used to disguise underlying protectionist motives and
messures. 0o Meny developing countries in particuiar feared
their trade interests might be placed in serious jeopardy by
efforts of the industriaslized countries to raise and enforce
worldwide environmental standards which they could not

sfford.

53. “"The WTO is Born", Focus: GATT Newsletter, No.187, (May
1884), p.15.
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Following the Brussels meeting, consultations continued
iﬁ ‘Genevs throughout 19981 on finding sn acceptable basis
upon which to convince the long dormant GATT Group on
Environmentsl Hessures sand International Trade. Those
gonsult&tions were influenced by several factors.54 One was
the recognition‘ that governments were including trade
provisions in international environmental agreements (e.g.
CITES, the Montreal Protocol, the Basel Conventicn). Another
was the increased use in industrialized countries of
environmental measures, such 8s eco-packaging snd eco-
lebelling requirements, whose trade effects were becoming of
increasing significance to many exporters. Also at this time
- a GATT aispute panel reportéd its findings on an embargo
imposed by the United States for énvironmental reasons
asgainst imports »of tunafish from Mexico, rsasising to
prominence a debate both within and outside GATT over the
use of trade measures by one country ,to try to change
environmental policies in another.

The consultations on trade and environment in GATT were

concluded towsrds the end of 1881 with the convening of the

594. 1ibid, p.16.
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Group on Environmental Measures and International trade and
with s long awaited. contribution from GATT to the
preparatory work for the UNCED. The UNCED in Rio de Janeiro
in 1892 captured well the view of GATT members that libersl
trading conditions, along with financial and technologicsal
resource transfers, held the key to accelerating sustainable
development and the conclusion of the Round was the most
importsnt contribution governments could.  mske in
implementing UNCED result .9

Therefore, we see that GATT has s number of provisions
with major implications for environment. The contents, as
well as the manner of the execution. of these articles by the
contracting parties decides whéther their action will have
a positive or & negative impact on environmental policies.
Experts point at the limitations and thehlack of safeguards
sgalinst ’the sbuse of these provisions.56 However, as
environmental concerns assume grester importance_ globally,
they are manifested in the future development of

internationsal - trading practices, as well as the increasing

55. ibid, p.18.

56. Eliza Patterson, n.3, p.109.
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activity of the GATT/HWTO in this field by taking steps
towards finding & common ground. With the evolution of the
GATT 1into the World Trading Organization (WTO), these
issues will be sddressed more directly and significantly.
How will this be saccomplished and what changes could be

expected in this debste between trade and environment is thé

matter to be dealt with in the next chapter.
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Chapter - IV
WORLD TRADE ORGANIZATION AND THE ENRVIRONMENT

Inspite of the alarming nature of environmental
problems, we have seen in the preceeding chspter, that the
GATT rules do not specifically address environmental issues.
The reason being thst when the GATT treaty was first
negotiated environmentsal problems were not tr;de issues.}
The establishment of the World Trade Organization (WTO) can
be seen a8s the start of = neﬁ phase in the GATT in this
cqntext; specially the work on the linksdes between trade,
environment and sustainable deveioément following the
Pecision on Trsde and Environmeﬁt taken by Ministers in

Marrakesh in April which concluded the Uruguay Round
negotiations.2

The GATT is sn internationsl srrsngement based on an

unratified executive agreement between governments.3 This

1. "The WTO is Born”, Focus: GATT Newsletter; No.187 (May
1884), p.1.
2. GATT, Trade and the Environment: News and Views from

- the GATT; TE 868, (28 July 1984), p.8.

3. EPA, The Geening of World Trade, A Report to EPA,
(Washington, 1883), p.45.
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somewhat tenuous legsl status reflects the origins of the
GATT, &8s stated in the previonus Chapter. The Genersl
Agreemgnt incorporsted the fundamental principles of trade
liberalizsation underlying the proposed ITO without cresting
Y formsl internationsl organization.4 It lacks in
particulsr, provisions to confront’ social policy 1issues
related to trade. Howeyer, the ambighous legal character of
the ‘GATT has not hindered it from being an effective
instrument for the reduction of tariffs and the negotiation -
of agreements to limit other restrictions on trade.
Environmental issues are finding a legitimate and long-
term status within the WTO st & c¢rucisl time as the
importance of redirecting international trade and its rules
towards sustaiqable development has never been more urgent‘.5
More often than not, international trade rqles continue to
weigh down environmental initiastives in many countries. The
most recent exsmple is-the Tuna-Dolphin dispute which was
brought snd won by the Europesn Union and the Netherlands
against dolphin protection'laws in the United States of

America. It demonstrates that the GATT's srticles are

4. ibid, p.113.

5. The WTO is Born, n.l, p.15.
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~_obsolete instruments for dealing with real-world
conservation needs in sn incressingly globsal eoonomy.6

Changes to the internationai trade system have occurred

since the creastion of the GATT in 1847. Now that reform must

continue, through the WTO committee and related
international sagencies, this time for the purpose of
bringing environment &nd trade policies into greater
congruence .

The Uruguay Round and Environment

The Uruguay Round, which modified the GATT and decided
to establish the WTO, was 1lsunched before envi?onmental
concerns took on the prominepce, which they now have, on the
policy sagenda of many of the participatihg countries.7 Thus,
the relétionship between trade measures and environmental
measures was not included as a8 separate sgbject for
negotistion. HoweQer, environmental concerns sre addressed,

with or without an explicit environmental label in a number

6. GATT, TE@98, n.2, p.13.

7. GATT, Trade and Environment - News and Views, TE@85,
(17 Feb. 1884), p.3. .



of finsl Uruguasy Round agreements. Such agreements sre

discussed below:

a) The Agreement on Technical Barriers to Trade (TBT):

It sims to ensure "...that technical regulstions and
standards,  including packaging, msarking and labelling
requirements, sand procedures for assessment of conformity

with technical regulstions and standsrds do not creste
unnecessary obstacles to internstional trade."8 The TBT
sgreement encoursages countries to use internationai
standards where these are available, but it does not require
them to harmonize their domestic regulations snd standsasrds
upwards or downwards ss a result  of international
standardization activities.g However, it is felt that this
rule would 1limit +the sability of ststes and municipal
governments to regulsate looﬁl environmental concerns.® The

Agreement requires governments to apply the regulstions in =

8.  GATT, Urugusy Round : Final Act, p.117.
g. GATT, TE®95, n.7, p.4.

16. EPA, n.3, p.53.
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non-discriminatory way (meeting the disciplines of MFN and
Nationsl Trestment), and to ensure that the regulations are
drafted in such a way "“that they sare no more trade
restrictive thsn necessary to meet the objective".11
However, it would also-mean that technical barriers will be
subject to full GATT enforcement mechénisms, including
countervailing duties and dispute resolution procedures;
thereby diminishing-the sbility of the parties to maintain
environmentally motivated non-tariff barriers. %
Nevertheless, the most valusble festure of this agreement is
that it provides for a very high degree of transparency of
policy-making in this srea, which can hel§ prevent trade

disputes.13

In the event of 3 dispute afising between two
members under the Agreement, the provisions relating to the

establishment of technical expert groups have been carried

over from the existing TBT Agreement.

11. GATT, Uruguay Round, n.8, p.124.

12. Vinod Rege, "GATT Law and Environment - Related Issues
Affecting the Trade of Developing Countries”, Journsl
of Morld Trsde, (Geneva, June 1984), p.183.

13. GATT, TE®85, n.7, p.5.
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b) The Agreement on Sanitary & Phytosanitary Measures

(SPS):

The SPS Agreement is environmentally very important. It
is premised on three principles: 1) Parties must adopt
strict principles of national treatment in standard setting
and enforcemént; 2) parties’ decisions to permit or restrict
the availabiiity of & new product or technoclogy may only be
based on sound scientific evidence; snd 3) internstional
agencies such a8s Codex Alimentarius, the Internationsl
Office‘ of Epizootics, etec. are the only legitimate sources
of scientific information.l?

It desires "to further the use of harmonized ssanitary
snd phytosanitary measures between Hembers on the basis of
international standards, guidelines and' recommendations."15
By providing unified standards, harmonization can diminish
the burdens imposed on internationally-traded products by
‘the plethora of widely divergent national standards which

now spply to these products.le Developing nstions, however,

fear that ratcheting up standards to the 1level of the

14. GATT, Uruguay Round: Final Act, .8, p.68.
15, ibid., p.75.

16. Vinod Rege, n.12, p.185.
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developed world would be an impediment to increased market
sccess for their products asnd would deprive them of the
ability to choose 1increased 1levels of development, as
opposed to higher levels of envirommental quality.17

The SPS Agreement has transparency and notification
requirements similar to those of the new TBT Agreement,
including the estsblishment of enquiry points to sanswer
questions about trade-related requirements. The new dispute

settlement procedures would spply in the csse of a dispute

between two Hembers under the SPS Agreement.18

c) Tﬁe Agreement on Agriculture:

" The SPS Agreement 1s part of the comprehensive
Agreement on Agriculture whigh provides a framework for the
long-term reform of agricultursl trade and domestic
policies. A potentisl environmentsl benefit of-the reforms
package will be reduced incentives for intensive farming 1in

aress ill-suited to that activity.lg In developed countries

17. EPA, n.3, p.54.
18. GATT, TE®BS5, n.7, p.6.

18. 1ibid., p.S6.
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specific ares sagricultural subsidies have been a wajor
factor in the specialization of sgricultural sctivities
csusing distortions in the natursal development of
sgricultursal markets with preferences going to development
within these éubsidized sectors.?® The trade distortions
from sgricultursl subsidies include iﬁcreasing loss of
-biodiversity and heightened demands being placed on salready
diminishing available water resources. Thus, the elimination
of agricultural subsidies in developed nations should hsave s
positive environmental effect .2l

In developing nations, the effects of agricultural
subsidies cuts are more uncertain snd will vary to a large
extent from country to country, depending on the manner in

"
22 However,

whiech each nation removes such subsides.
environmentalists hsve expressed fears that the elimination

of agricultural subsidies will csuse increased demsnd for

these agricultural products, increasing the pressure to

20, EPA, n.3, p.55.

21. Peter A.G. Van Bergeijk, “International Trsde &and
Environmental Challenge”, Journal of World Trade;
25(6), (Nov. "91), p.112.

22. EPA, n.3, p.55.
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clear snd put to tillage greater amounts of marginal

lsnds.23
d) The Agreement bn Subsidies and Countervailing Duties:
The Subsidies Agreement 1is <central to the rules
resfricting member governments from engsging in unfair
trading practices and competing through the weaith of their
national tressuries rather than on the basis of their
comﬁarative advantage.24 In an effort to provide grester
clarity and reduce internationsal trade conflicts, the
Agreement classifies s range of subsidies into three general

25,

categories 1) permissive subsidies; 2) "proceed at the

risk of domestic countervsiling duty proceedings"zs
subsidies; snd 3) prohibited subsidies.
Article 8 of the revised Subsidies Agreement identifies

non-actionable subsidies on which countervailing duties

cannot be applied. It covers, among others, assistance to

23. Scott Vsughsn, "The Environment and Trade”, Qur Plasneti;
. Vol. 5(B6) (1983), p.11.

24. GATT, TE®BS, n.7, p.6.
25. EPA, n.3, p.54.

26. GATT, Uruguay Round: Final Act, n.8, p.230.
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sdopt existing facilities ﬁo rnew environmental lsws and
regquirements that result in gresater constréiﬁts and
finsncisl burdens on firms.27 Subject to certsain condition,
up to twenty percent of the cost of =sdsptation would be

considered s non-sctionsble subsidy.28

e) The Agreement on Trade-Related Intélléctual Property

Rights (TRIPS):

The TRIPs Agreement provides more 'enforceable
protection for trade-related intellectual property rights.
As such, it 1s expected to encoursge more research and
innovation and better access to new technology, 1including
environmental technoiogy, for =1l countries.Zd However,
certain environméntalists fesr that stronger 1intellectusl
prgperty protections will hamper the transfer of
environmentslly sound technologies to developing countries,
especially in the 1light of the transfer goals of Athe

Montresl Protocol and the globsl wasrming agreement.3e

27. GATT, TE®ES5, n.7, p.5.
28. GATT, Urugusy Round: Finsl Act, n.8, p.234.
28. GATT, TE®85, n.8, p.6.

33. EPA, n.3, p.53.
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Similarly, there is the provision that Members must provide
for the protection of plant vsrieties by pstents or by sn
effective suil deneris system, or s combination of the two.31

However, some scholars feel that the contribotions of
indigenous discoverers, preservers and users, and nsationsal
governments that presetve‘these ecosystems, should have been
givgn some form of intéllectual property recognition to dive

due economic value fo their efforts and encoursde the

preservation of environment .52

f) General Agreement on Trade in Services (GATS):

Article XIV of GATS contains the General Exceptions to
the Agreement. It 1s modelled on Article XX of‘tﬁe GATT, s&nd
phe-sub—paragraph (b) is identical to Articie XX (b) of the
GATT.33 The Agreement contains s Decision which is to be
adopted st the first meeting of the council for Trade in

Services.  The Decision stastes that it is not clear whether

31. GATT, TE®85, n.8, p.S.

32. U. Kettlewell, "GATT: Will liberalized Tréde Aid Global
Environmentsal = Protection”, Denver Journal of
Interpational Law and BPoliey: 21(1), (Fall "92), p.72.

33. GATT, Uruguay Round: Finsl Act, n.8, p.3061.
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there is a need to provide for snything more by way of
exceptions for measures necesssry to protect the environment
than is contained in Article XIV(b), but in order to clarify
thst matter, & Working Pérty shsll be established and shsall
examine and report, with recommendations, if any, on the
relationship between services, trade and the environment,
including the 1issue of sustainable development.34 The
Workimg Party 1is also to examine fhe felevance of inter-
governmentsl sgreements on the environment and their
relationship to the GATS. It will report on the result = of

its work within three yesrs of the entry into force of the

WTO.

g) Fuller transparency and expert review groups in dispute
settlement: :

The Understanding on Rules and Procedures Governing the
Settlement of Disputes provides for each panel to have the
opportuni£y to seek information and technical sadvice from
any individu&l‘or body which it deems appropriate,35 Panels

may seek information from any relevant source sand msay

34. 1ibid., p.385.

35. 1ibid., p.353.
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consult experts to obtsin their opinion on certain aspects
of the mstter under dispute. This would apply to experts in
the field of the environment in the event of a dispute
involving trade related environmental measures.SP
The Understanding salso states, with respect to =
factusl 1issue concerning a scientific or other technical
matter raised by a party to a dispute, thét a panel may
reguest sn advisory report)in writing,from an expert review
" group. Rules for the establishment of such a group and
procedures for 1its work are provided in an Annex to the
Understanding.37 This Simuis nas ween borrowsa from  the
¥979 TBT Adreement which provides for technical expert
groups to advise panels.38
Appendix 3 of the Understanding ralso conteins new
working procedures for panels. They allow a party to =
dispute to disclose ststements of its own position to the

public and, at. the request of the WTO, parties to the'

dispute shall provide a non-confidential summary of the

36. GATT, TE®35, n.7., p.7.
37. GATT, Urugusy Round, n.8, p.362.

38. EPA, n.3, p.55.
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information contained in their own submissions to the panel

that could be disclosed to the public.39

h) Market Access:

Increased market sccess for trade in goods and services
resulting from the Uruguay Round'results is expected to help
global economic prospects. This in turn should lead to more
public resources that would multiply public options
available to governments for pursuing better environmental
protection sand sustainsble development. In the developing
countries, trade 1iberaliéation on s globsl scale, coupled
with financial snd technological transfers, is essential for
promoting sustainsble development--.40 The reduction of tariff
escalation and removal of non-tsriff barrierslin their msin
trading.partners, if carried out sincerely, can make 8 real
contribution tg reducing the dependence of 50 many
developing countries on natural resource exploitation for
want of other export opportunities, thereby hélping to

preserve the ecosystem.41

38. GATT, Urugusy Round, n.8, p.365.

49. Bibek Debroy, "Urugusy Round: Status psper on Issues
Relevant to Developing Countries”, Foreign Trade
Review: 28(3); (Oct-Dec "81), p.126.

41. U. Kettlewell, n.32, p.72.
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GATT secretariat estimates, prepared on the basis of
partial data in Rov. “983, suggested thst the oversll trade
‘impact of the Round could amount to world merchandise trade
reaching a level in the year 2085 sbout 12 percent higher
thsn would otherwise be if trade grew snnually over that
period st its aversge for the.period 1980-91.42 The iargest
increases .in trade were projected to be in the areas of
textiles and clothing, sgricultural, forestry and fishery
products, and processed food and beverages. However; the
fear of increased market access being a disincentive to the
sustainable management of the natural resocurces 1is also very
much present.

With the successful conclusion of the Uruguay Round
negotiations, GATT member countries sare one step nearer to
the demand made by the 18982 Esrth Summit for international
co-operation to promote sustainable development through
trade.43 The Trade Negotiations Committee took the decision
to draw up a comprehensive work programme on trade,

environment and sustainasble development and making this 8

42. GATT, TE®@3S, n.8, p.7.

43. EPA, n.3, p.56.
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priority for further work 1in the post-Uruguay Round
period.44

Besides the meetings of the GATT Group on Environmental
Measures and International Trade to resume work on the
issue, trade and environment also figured prominently st the
Forty-ninth session of the GATT Contracting Parties.

At the meeting held to sdopt the Fiﬁ&} Act of the
Bruguay Round 'negotiations on 15 Dec. 1883, the Trade

Negotiations Committee (TNC) adopted a Decision on Trade and

45

Environment. Given below is the text of the Decision
"The Trade Negotiations Committee,
Noting:

(&) the Rio Declaration on Environment and Development,
Agenda 21, and its follow-up in GATT, as reflected 1in
the statement of the Chairman of the Council of
Representatives to the CONTRACTING PARTIES at their
48th Session in December 1992, as well as the work of
the Group on Environmental Measures and International
Trade, and of the Committee on Trade and Development;

(b} the work programme envisaged in the Decision concerning
Article XIV:B of the Services Agreement; and

(c} the relevant provisions of the TRIPs Agreement;

Considering that there should not be, nor need be, any
policy contradiction between upholding and safeguarding an

44. GATT, TE®@8, n.2, p.11.

45. GATT, TE®®5, n.8, p.9.
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open, non-discriminatory and equitable Multilateral Trading
System on the one hand, and acting for the protection of the
environment, and the promotion of sustainable development on
the other; Desiring to coordinate the policies in the field
of Trade and Environment, and this without exceeding the
competence of the multilateral trading system, which is
limited to trade policies and those trade-related aspects of
environment policies which may result in significant trade
effects for its members;

Decides to draw up a programme of work:

(a) to identify the relationship between trade measures and
environmental measures, in order to promote sustainable
development; -

(b} to make appropriate recommendation on whether any
modifications of the provisions of the Multilatersal
"Trading System are required, compatible with the open,
equitable and non-discriminatory nature of the system,
as regard, in particular:

- the need for rules to enhance positive interaction
between trade and environmental measures, for the
promotion of sustainable development, with special
consideration to the needs of developing
countries, 1in particular those of the least
developed among them; and

- the avoidance of protectionist trade measures, and

the adherence to effective multilateral
disciplines to ensure the responsiveness of the
Multilateral Trading System to environmental

objectives, including Princip]e 12 of the Rio
Declaration; and '

- surveillance of trade measures used for
environmental purposes, of trade related aspects
of environmental measures which have significant
trade effects, and of effective implementation of

the multilateral disciplines governing those
measures;
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Agrees to present the programme of work, and
recommendation of an institutional structure for its
execution, for adoption as soon as possible and no later
than at the Ministerial Conference of April 1994."

Consultations will now take place to elaborate the work
programme which will be built on the work that has already
taken place in the GATT over the past two . years in this
field,» particularlyAin the Group on Environmental HMeasures
snd  Internstionsl Trade.4® This work will extend into new
ares of trade that will be covered by the rules of the WTO,
notsbly trsde in services and trade-relsted aspects of
intellectual property rights (TRIPs). These consultations
will s8lso address the question of what institutional

structure should be put in place to undertake the work

_ progrsmme.

The Role of The World Trade Organization (MTQO):

The WTO envisages a single institutional frame-work for
the multilastersl trading system encompsssing the GATT, ss
modified b§ ‘the Uruguay Round, all agreements and

arrangements concluded under its auspices, and the complete

46. 1Ibid., p.8.
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results of the Uruguay Round negotiations. The Preamble of
the WTO includes direct references to the objective of
sustainable development and environment. It states that
members” “relstions in the field of +trade s&and economic
-endeavour should be conducted with a view to raising
standérds of living, ensuring full employment and 8 1large
aﬁd steadily growing volume of resl income and effective
demsnd, snd expsnding the production of and trade ig goods
and services, while allowing for the optimal use of the
world's resources in accordance with the objective of
sustainable development, seeking both to protect and
preserve the environment and to enhance the means for doing
sc in a8 manner consistent with their respective needs and
concerns at different levels of economic development".47

The _Trade and Environment Decision of 14 - April 1884
decided to direct the first meeting of the General Council
of the WTO to establish a Commitiee on Irade and Environment
open to all members of the WTO to report to the first
biennial meeting of the Ministerisl Conference after the

entry into force of the WTO when the work and terms of

47 . GATT, Uruguay Round: Final Act, n.8, p.9.
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reference of the Committee will be reviewed, in the light of
recommendations of the Preparatory Committee.

In order to ensure a smooth transition to the
imﬁlementation of the WTO, s WTO Preparatory Committee was
established by the Hinisters in Marrakesh.48 It was expectea
to cease to exist once the QTO agreement entered into force.
It will be  sassisted by a sub-committee on services,
responsible for initiating the programme of work decided
upon in connection with the negotistions in specific se;vice
sectors, and a sub-committee on budget, finance and
administration. A sub-committee on Trade and Environment had
be;n estsblished wunder this Preparatory Committeé.. It 1is
chaired by a senior GATT Amhassador, Luiz-Felipe Lampreia of
Brazil and had its first meeting in Hay'1994.49

The‘ Harrakeéh Ministerial Decision on Trade and
Environment ensures that the linkages between trade
policies, envirogmental policies and sustainable development
will be taken up as s priority in the WTO. At its. first
meeting, the WTO General Council will establish a .new

Committee on Trade and Environment, with terms of -reference

48. The WTO is born, n.1, p.12.

49. GATT, Urugusy Round: Finsl Act, n.8, p.499.
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and &an extensive work programme that have been agreed on
alresdy in the Decision. Pending its establishment work will
get underway at once in the Preparatory committee of the
WTO.

In the course of negotiating the WTO Agreement, =

proposal to establish a permanent WTO Committee on Trade and

Environment was discussed. It did not gain sufficient
support, =among other things because it 1is not common

practice in GATT to set wup permanent institutional
arrangements in a particu}ar area of work before matters of
a more substantive nature have been settled.58 Also, sowme
Members felt that this might delsy further work on trade and
environment until ratification of the WTO allowed 8
committee to be estsblished. Therefore, the | Trade
Negotiations Committee (TNC) adopted a Decision on Trade and
Environment sas the solution._

The task of establishing = Committee on Trade and
Environment wss complicated largely by two concerns®! - some

delegations wanted to avoid giving environment s permanent

8. GATT, TES85, n.7, p.8.

51. GATT, TE®®S, n.2, p.11.
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place within the WTO, feeling that environmental issues were
not of s permanent nature and hence only a limited number of
issues should be discussed with no long-term commitment by
the WTO on the matter. On the other hand,another group of
members felt a strong need for a standing committee on Trade
sand Environment of the WTO, but with =8 wmandste flexible.
enough . to encourage introduction of trade related
environmental issues as they would arise in the future.

Finally, the Declaration on Trade and Environment that
emerged from the Uruguay Round incorporsted some of the
major 1issues raised by non-governmental groups too; some
examples are - transpsrency of functioning,a._mandate that
would sllow for a subsequent definition of a specific set of
fopics and & specific timeline for the 1issues to be
considered .22

Thev committee’'s terms of reference provide it with =
broad-based remit covering 8ll areas of the wmultilateral
trsding systemhgopds, services and intellectual property. It
is given both analytical and prescriptive -functions; to

identify the relationship between trade measures and

52. 1ibid, p.12
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environmental messures in order to promote sustainable
development, and to make appropriate Tecommendations on
whether sny modifications of the provisions of the
rultilstersl trsding system sre required.53 'The important
parasmeters guiding 1its work are - firstly, the WTO
competence for pplicy coordinstion in this sares 1is limited
-to trade. Secondly, if probléms éf policy <coordinstion to
protect the environment snd promote sustainable development
are 'identified through the committee, . they are to be
resolved in a way that upholds and ssfeguards the principles
of the maultilasteral trading system.

The committee’'s initial programme is set cut in seven
areas of work, within which any relevant 1issue may be
raised. % These have been>drawn up on the b&sis of GATT's
work over the past three ysars on trade and environment' and
matters raised by individusl dovernments, as being of
particular concern to them in this area. However, any
recommendstion deriving from the committee's work will nmeed
to command the broasd support of members. The committee 1is

also charged to provide input to the WTO of making

53. Bibek Debroy, n.48, p.137.

54. ibid, p.138.
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appropriste arrangements for relations with inter-
governmental snd non-gdovernmentsl organisstions.

Experts suggest that the process at the WTO committee
on Trade and Environment should be brosdened by relying on
outside sources like-UNEP, UNCTAD, etc., to provide specific
information and recommendatioﬁs where the GATT/HTO' bodies
lack expertise.55 They also insist on introducing & more
specific work agenda for the Committee to ensure against a
bias sgainst environmental concerns.

With gll its drawbacks and iimitations, the
establishmgnt of a "Committee” is of significance due to the
strucﬁufe of the WTO and the importance committees hold
within that structure. Considering that the GATT; now the -
WTO, is an institution where new idess have taken hold very
slowly, there is significance in the fact that environmentsl
issues, largely through public pressire and the leadership
of some governments, have managed to find s home within the

WTO. Therefore, the estsblishment of a Committee on Trade

and Environment represents significant progress.

o
wh

GATT,TE 888,n.2,p.11
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As the GATT Director-General Peter Sutherland remarked,
the Harrakesh Decision on Trade and Environment was s bonus
to add to the Uruguay Round results.®® He mentioned four
fsctors which had helped bring the subject to the point of
maturity before it was endorsed by consensus by ministers in
Marrakesh as a topic to add to the WTO's responsibilities
- Firstly, the elaboration and sacceptance of the

approach, by the Brundtland Commission and the -

UN Conference on Trade sand Environment (UNCED), of the

need for economic growth to go hand in hand with better

environmentsl protectionv and the . promotion of
sustsinsble developmeqt.>

- - Secondly, the sacceptance that trade snd environment
linkasges could not be defined uniquely in terms of
trade restriction.

- Thirdly, the recognition that trade policies alone
could not be asked to resolve all environmental
problems and that financg and technology transfer were

equsally vital,

56. GATT, Reports on the GATT symposium or Trade
Environment and Sustainable Development, TEQ@8,
(28 July 1884), p.1.
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- Fourthly, demands for a clesner environment and for
environmentally—friendly goodé and services had been
increasing worldwide &and the speed and direction of
events made the need for multilatersl policy
cooperation urgent for the sake of both the environment

snd the trading system.

Many new policy initistives in the s&area of the
" environment either involved trade po}icies directly or could
have significsnt trade effects. This has played an important.
role in persuading many countries who were hesitant to
accept the subject of trade and‘environment into the GATT to
welcome it being brought now into the WTO where their trade
concerns could be properly addressedl57 However, many
countries still held concerns thst the subject could
generate elements of trade protectionism. One of the keys to
success in the WTO Committee on Trasde and Environment would
be' laying those concerns to rest and securing results thst
could attract the wholehesrted suppért of the collective

membership of the WTO.

57. EPA, n.3, p.68.
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WTO and the Developing Countries

From the viewpoint of trade policy, the demands for the
unrestricted right to use environmental standards which are
higher or stricter than international stsndards could lead
to serious trade problems &and frictions. It is often
difficult to say whether these standards reflect the health
and environmental concerns or are the result of the wish on
the part of the industry in the importing country to keep
the competitive imports out.

The implicstions of higher standards for the trsde of
developiﬁg countries are more crucial. As these could 1éad
to the sudden disruption of trade of developing countries,
if they =are adopted and applied without providing a
sufficiently lohg time to the exporters in outside countries
to adapt their products to the new requireﬁents. This has
made developing countries suggest that the internstionsl
community should establish an "early warning system; which.
wounld inform them of the standards or regulations that sare
planned to be adopted by the importing countries for
products in which they have significant trade.

The notification systems which have been established

under the existing Technical Barriers to Trade (TBT) and
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Sanitary and Phyto-Sanitary (SPS) Agreements could provide a
basis for the development of such an early warning system.
One of the limitations of the present systém, however, 1is
that such notifications would have to be made only after the
drsft standard 18 ready for publication. If such 8
notificstion system is to serve ss an early warning systen,
the notifications would have to be msde immediately after
the work on the prepsrstion of such regulstion has
commenced. This would enable the industries is the exporting
countries to modify their product stasndards to bring them
into conformity with the proposed regulatiéns.

Horeover, often the international standsrd making
pfocess fails to adequately take into account the
characterisficé of the products exported by the -developing
countries or the technology and the production methods used

98 This may be due to the insbility of

in these countries.
both their industries and their governments to participate
effectively 1in internationsl standasrdization sctivities.

Apart from financisl difficulties, representatives from

developing countries are often handicspped as their

-58. Vinod Rege, n.12, p. 108,
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participation 1s often not supported by research and
technical work.

The provisions in the TBT Agreement for special and

differential (S&D)Y +trestment  to developing qountries
recognize that developing countries are not able to
participlé effectively in international standardization
activities. To help them in improving their participation,

the Agreement calls . on countries “to ensure that the
sctivities of international standardization bodies are
recognized and operated in a way which would facilitsate
their participation” and to extend to developing coﬁntries,
making a request, technical assistance for improving their
participation.

The effective participation ofvthe developing countries
will lead to the harmonization of international product
standards which, in turn, wou ld facilitate their
trade.Therefore, it is desirable to review the present
situation is co-operation with the International
organization for Standardization (ISO), the International
Electrotechnic Commission (IEC), Codex Alimentarius and
other international standardizationl organizations and

examine, in the lightr of the review and the specific’
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provisibns for the extension of S&D treatment includedh in
the Agreements on TBT and SPS, the steps that could be taken
in this direction.

Despite such limitstions, the basic rule of the TBT
Agreement that countries should base their regulations
laying down product stsndards on internation%l standards s=nd
the principle it lays down that the deviation from
international standgrds would be possible primarily for
climatic, geographical or technological reasons would be in
the long-term trade interest of developing countries.

While rigid 1insistence on the harmonization of
environmentsl standsrds wmsy not be justifisble on either
economic or environmental grounds, it would be, st least in
principle, desirsble for countries to upgrade them by
adopting, wherever possible, higher snd less polluting snd
more énvironmentally friendly technologies. Any new rules
that may be devéloped té deal with trade-related issues that
srise 5 & result of differences in environmentsl standards
should contain provisions 'for providing technicai and

finsncisal sssistance, both on a bilateral or on a

multilateral basis.
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At present, the transfer of environmentally friendly
technology from developed countries to other countries
occurs in the context of official development assistance or
through foreign direct investment.?3 However, the bulk of
the environmental technology 1is obtained by firms in
developing countries on & purely commercial basis. The
exporting firms maybe able'to obtsin, for such commercisl
sales, finarncial supports from the government-sponsored
export c¢redit s=sgencies, in the form of direct credits,
refinancing and interest rate subsidies.

To ensble developing countries to adopt environmentally
friendly technologies and thus facilitate adoption of
higher and more effegtive environmental standards, the new
rules should provide that:%9
- Developed countries shquld ensure that their export

credit progfammes give priority to supporting exports

of goods =and serviceé that héve beneficial effects on

the environment or mitigate potential adverse

environmental effects;

58. ibid, p. 114

60. ibid, p. 114-5.
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- financial assistance and mixed credits (in which
governments combine export credits with development
sssistance funding) should be increasingly wused to
éuppoft projects aimed at supplying environmentsl
technolégies to 1industries that are responsible for
csusing pollution is developing countries, and

- in the case of foreign investment, host countries
should require that new projecté established with such
iﬁvestment should adopt the environmentsl standards
that sre in force in the home countries, if they sre

higher than their own standards.

The future WTO work programme in the ares of trade and
environment would -‘be confined to trade and trade-related
aspects of the subject.61 Some members suggested a separate
and complementary institutional framework to work alongside
the HTO on this issues and provide the necessary expertise.
Much of the discussion, to dsate, has focussed on possible
legal refinements to the GATT to build environmentsal

sensitivity into the international trading system. But

61. GATT, TE®98, n.56, p.3.
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cresting a new parallel international regime designed +to
defend the environment ss & necessary element of 8
prosperous global economy and to coordinate policies with
the GATT would offer the prospect of aAerader peace between
the trade and environmental communities. It can provide a
bulwerk agasinst doméstic politicsl pressures thst undermine
long-term thinking and serve as an honest broker in
transnational disputes. Therefore, it asks for not Just
‘greening’ the GATT, but "GATTing  the green5.62

The linkages between trade, environment and sustsinable
development are so complgx that no existing 1institution
appesars to have the competence or a msndate thst covers all
of the policies which are required to be addressed.63
Therefore, there is an urgent need for an intersctive
process among all institutions. This process should be
multilatersal, pluralist;c and democrstic, involwving all
governments and NGOs . Only through this kind of
participatory process would it bé possible to direct trade

towards fully sustsinable. development and build wup the

62. Daniel C Esty "GATTing the Greens”, Foreign Affairs;
vol.72(5), (Nov./Dec. 1983), p.32.

63. Peter A. G. Van Bergeijk, n.21, pr.112.
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cspacity of the WTO to contribute in this field. As now sall
decisions on trade and environment would be taken in the
WTO, the real. issue 1is now to bring in environmentsl
expertise.64 Leaving other sdencies such ss UNEP, UHRDP or
UNCSD to take up environmental issues sepsrately wss not s
practicasl solution, &s the political power rested with
finance, trade sand development ministries. It is also
suggested thst the UNéSD could be asble to coordinste and
oversee relevant expertis; and political direction to be fed
into the WTO. The logic being that GATT legsl system was
subject to the UN legal order and, it followed, subject
nltimstely to the yNCsp.59

While the WTO is the place for rule-making on trade and
environment issues, snalysis and elucidation was also.needed
to prepare issues to come to the WTO. If would, however, not
be involved in setting environmentsl standards as there is s
dsnger of plaqing downward, pressure on standards thst are

higher thsn internationgl norms.68

54. U.Kettlewell, n.32, p.88.
65. GATT, TE®®8, n.56, p.4.

66. ibid. p.4.
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The WTO could not be expected to solve sll problems in
the sres of trade and environment, but it could set sensible
rules that ensured that trade did not stasnd in the way of

-

environmental protection.
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CONCLUSION

Environmental policies are not new to the multilateral
trading system. There has always been 8 close linkage
between the two, and only more recently have efforts been
made to integrate these dusal conberﬁs. However, as we have
seen 1in the preceding chapters; these first efforts have
been dominated by = system biased towsrds trade-
liberslization with 1little public involvement. There has
been a3 growing awareness ambng the environmentalists that as
currently structured, internstional trsde and its rules and
procedures fall short of contributing to sustainable
development .

As noted. in Chapter 1, the wmajor reason for the
éontinuing deteriorsation of the world ecology and
environment is the unsustainsble patterns of production and
consumption (particularly in the industrislized countries)
snd the persistence of poverty sand restricted economic
opportunities in the de?eloping countries. The debste of
environmentalism, in the Postwar period, developed into‘ &
 broader and more universally useful definition of the
concept of conservation. This was due to a number of factors

like the advent of the atomic age, environmental disasters,
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effects of affluence and so on. It evoked the response of
the international community to the environmental issues 1in
various ways. Starting with.the UN conference on the Human
Environment, held in Stockholm in 1972, to the 1882 Earth
Summit, there are s large number of conferences and meetings
related to the issues of environment. These did not only
further the cause of environment but were aiso instrumentsl
is moulding the perspective of the developing countries
towsards envirdnment snd development. The roots . of the
changed emphasis of the post-Stockholm environmentsl
movement c¢csn be sought in certain broader developments -
notsbly, the changing nature of internationsal economic and
political relations where mutusl interdependence has
increased many folds. Moreover, siﬁce the impact of ‘the
developed counfries’ demands on the global resource bsse 1is
considerable, their trade policies have = major influence on
the supply ;nd demsnd of resources in the developing
countries. Thus  the rise of nstional and  global
environmentsl concerns has crested linkages bestwsen
environmental issues and other aress in world politices,

including internstional trade.
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Chapter II is based on the assumpti?n that trade and
environment are inextricably linked. Since the beginning of
the twentieth century, trade tools hsve been utilized to
schieve environmentsl objectives. From the advent of
international environmentsl co-operation, governments hsve
recognized the efficiency of trsde messures in desling with
transnational environmental problems. It was increasingly
realized that there 1s & need fpr multilsteral cooperstion
to minimize potentisl trade frictions and also to 1identify
and implement solutions to environmental problems. Economice

and environmental concerns carnct Lo trssted sepsrsisly. To

O

schieve the objectives of environmentsl protection sttention
must be psid to development needs. At the same time,
development will not be sustsinasble if attention is not psid
to the environment. Therefore, trade policy which does not
consider environmentsl impacts can undermine the natursl
resource base on which continued future development depends.
Horeover, economic growth is often paid for by environmental
degradation. However, tarrifs and non-tariff barrigrs sare
only second-best solutions to tackle environmental problems.
Hence, there is need to combine free trade and environmentsl
policy in order to make internstional trade s vehicle for

co-operation in global environmental policy-making.



The policy instruments that are currently being
ﬁroposed to achieve environmental goals (border-tsxes, trade
bans, countervsiling dutie;, etc.) sre the same instruments
that are to be eliminsted in the frsmework of international
trade negotistions. These instruments snd a number of other

aress where trade snd environmentsl concerns intersact can

play san important role in the synthesis of the two
objectivesl An awsreness of the mutual benefits of san
approach to trade and environmental concerns, -based on

sustasinable development, can help overcome the conflict
areas. One of the most concrete steps towardsithis direction
would be identification and crestion of elements of a world
trading system that reflects the sbove desire.

The GATT csme into existence when environmentsl issues
were not dominating the world, and incérporating trade sand
environmental concerns was fsr from being recognized.
'However, 85 stated in Chapter 111, msny of the GATT srticles
can be .interpréted to embrsce trade and ehvironmental
issues. Some exsmples being - Article 1, which c¢an prevent
trade restrictions from influencing a psrticular exporting
country’'s domestic environmentsl policies; Article II, which

covers the legitimste imposition of fees on imports which



pose an environmental hazard; Article XX, which provides
exceptions to GATT rulesband wss intended ss & check agsinst
attempts to mask protectionist pursuits either in sanitsry
or in environmental guise. Besides, s number of other
articles can be thus interpreted which hsve been 1identified
such- &8s Articles III, VI, VIII, X, XI, XVIII, XIX, XXII,
XXII1 snd XXIV.

Besides these articles, en;ironmental consciousness hss
been growing within the GATT s;ncg the Tokyo Round of
A Multilesteral Trsde Negotistions when s number of regulations
were introduced, particulsrly in the negotiation on
Techqiéal Barriers to Trade, with reference to environmentsl
objectives. Some of these regulations were - the Agreement
on Interpretstion and Applicstion of Articles VI, XVI and
XXIII of the GATT, which established the ‘Subsidies Code;
the Agreement on Import Licensing Procedures; and the
Understanding Regarding Notificstion, Consultstion, Disputse
Settlement s&nd Surveillsnce. At the ssme time, 3 Group on
Environmentsl Heasures snd Internationsl Trade was
estaﬁlished to study the relstionship between trade and
environment. It was set up as s standby.machinery. But in
the ensuing twenty yesrs, the group remsined dormant snd did

not function st all. It was sctivated in 1991 as a result of



the demand by the Europesn Free Trade Association (EFTA) to
the GATT. It was to tackle the issues that have srisen and
will arise in the context of environmental policies, so thst
the GATT can be msintasined as a relevant body of rules in
8ll respects. The Group aims st understgnding the potentisl
trade effects of the vsrious environmental messures.

It msy be noted thst in 1982 the Working Group on the
Export of Domestically Prohibited Goods gnd Other Hszardous
Substsnces was estsblished by the GATT Council. This Working
Group examines the trade relafed aspects of ongoing
interpational work to regulste the flow of such dgoods and
substances smong the contrscting partieé_

The growing number and importance of the HMHultilstersl
Environmentsl Agreements (MEAs) with trsde provisions msakes
their relstionship wi£h the GATT very significant. These
sgreements sffect internationsl trade by sllowing
participating countries to import or export on the bssis .of
licenses sand to obtain the prior informed consent of the
importing country before exporting; and by the prohibition
of iméorts and exports. Article XX of the GATT justifies the
issuing of export or import licenses, if they are relsted to

the conservation of exhanstible nstural resources or humsan,

153



animal or plant 1life. But prohibition on trade with
countries which sre not parties to such sgreements raises
the question of consistency with the obligations of the GATT
rules. It is srgued that it may be possible to avoid the use
of trsde-restrictive messures against non-parties by
adopting other messures which are | eéonomically more
efficient and also consistent with therGATT rules. However,
the most widely supported view i%tifies the inclusion of
trade-restrictive measures in the MEAs, under the provisions
of Article XX of the GATT itself, provided that the
adreement ie reslly multilateral in character snd the trade
restrictions sgainst the non-parties sre considered
necessary by the parties to the MEA to prevent circumvention
of the obligations wﬂich it imposes.

Recognition by governments of the importsnce of the
relationship between the functioning of the multilstersl
trading system and better environmental protection and the
promotion of sustainsble development hss developed quickly
over the past three yesrs. This‘was reflected in the Urugusy
Round of HNegotiations of the GATT. Therefore, ss seen in
Chapter 1V, thé Uruguay round which ﬁodified the GATT and
decided to establish the WTO, addresses environmentsl

concerns with or without asn explicit environmental label 1in
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a number of finsl agreements. Even though the 1interface
between trade and environment was not specifically included
in the agenda for the Urugusy Round of negotistions, a
number of modifications hsve been made in the associated
sgreements to meet some to the concerns expressed by
environmentsl groups. The notsble exsmples being - The
Agreement 6n fechnical Barriers to Trade, which 8ims to
strike & bslsnce between trsde snd environmentsl policies;
the Agreement on Sanita?y'and Phytossnitsry HMessures, which
desires to harmonize sanitary and phytosanitafy messures
between MHembers on the basis of internstional standsrds,
guidelines and recommendstions; and so on.

The Preamble of the WTO also includes direct references
to the oéjective of sustainaﬁle development and environment.
Moreover, the Marakesh Ministerisl becision on Trade sand
Environment ensures thst the linksges between trade
policies, environmental policies and sustainable development
will be tasken up as = priqrity in the WTO.

Many new policy initistives in the ares of" the
environment either involved trade policies directly or could
have significsnt trade effects. This has played an important

role in persusding many countries who were hesitsnt to



sccept the subject of trade and environment into the GATT to
welcome it being brought now into the WTO where their trade
concerns could be properly addressed.

The future WTO work programme in the srea of trade and
environment would be confined to trade and trade-relsated
aspects of the subjéct. The 1linkages between trade,
environment snd sustsinsble development sre so comglex that
no existing institution sppesrs to have the competence or
the mandate that covers sll the policies thst sre required
to be sddressed. Therefore, there is an urgent need for an
interactive process smong sll institutions. This process
could be multilstersl, plu:alistic snd democratic to be able
to direct trade towaydé fully sustainable development snd
build wup the capacity of the WTO to contribute 1in this
field.

It is c¢lesr from this study thst GATT rules do not

contain sany restraints on the rights of countries td take

measures for the protection or improvement of the
environment and for the development of sustainsble
development. Its legasl frasmework, however, emphasizes that .

trade measures are not the best solution for enviromnmentsl
problem snd when such messures sre used, the conditions

governing their use should be strictly adhered to.
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However, it would be necessary to clarify sand modify
some of the rules to ensure thst the trade sand environmentsal
policy wmeasures are mutuslly supportive énd to svoid the
possibility of environment-related +trade messures being
taken by countries for protectionist purposes or, on
unilatersl bssis, to deal with environmental problems out-
side their territories snd Jjurisdictions.

As the WTO’ s competence is limited to trsde policy
sspects, in relation to environmental policy meassures, its
rules can desal only with the trade-related sspects of such
policies where they result in significant trade effects for
"its members. The modifications masde would slso have to tske
into saccount the special problems and needs of developing
countries.

The WTO could not be exﬁected to solve all problems in
the mrea of trsde snd environment, but it could set sensible
rules tLhat enéured that trsde did not stand in the way of
environmentsl protection and- under the guise of
environmental protection neo-protectionist tendencies do not

dominate the world trade.
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ANNEX I

AGREEHENT ESTABLISHING THE

WORLD TRADE ORGANIZATION

The Parties to this Agreement,

Recognizing thst their relations in the field of trade
and economic endesvour should be conducted with s view to
raising standards of living, ensuring full employment and =
large and steadily ¢growing volume of resal income and
effective demsnd, snd expsnding the production of and trade
in goods and services, while allowing for the optimﬁl use of
the world’s resources in accordsnce with the objective of
sustainsble development, seeking both to protect and
preserve the environment snd to enhsnce the means for doing
so in 8 manner consistent with their respective needs and
concerns st different levels of economic development.

Recognizing further thst fthere is need for positive
efforts designed to ensure that developing countries, and
especially the least developed among them, secure s share in
the growth in internationsl trade commensurste with the
needs of their economic development.

Being desirous of contributing to these objectives by
entering into reciprocsal and matuslly advsntsgeons
arrsngements directed to the substantisl redunction of
tsriffs s&and other barriers to trade and to the eliminstion
of discriminatory trestment in international trsade relstion.

Resolved, therefore, L0 develop sn intedrsted, wmore
viable snd dursble multilstersl trading system encompassing
the Genersl sgreement on Tariffs sand Trsde, the results of
past trsde liberamlization efforts, and 211l of the results of
the Urugusy round of Multilstersl Trade Negotistions.

Determined to preserve the bassic principles and to

further the objectives underlying this amltilatersl trading
system,
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Agree as follows:

Afticle 1
Establishment of the Organization

The World Trade Organizastion (hereinafter referred to
as "the WTO") is hereby established.

Article IT
Scope of the WTO

1. The WTO shall provide the common institutionsl
framework for the conduct of trade relstions among its
Hembers in mstters related to the sdreements snd sssocisted
legsl instruments included in the Annexes to this Agreement.

2. The sgreements and associsted legsal instruments
included in Annexes 1,2and 3 (hereinafter referred to ss
"Multilatersl Trade Adreements”) are integrsl parts of +this
Agreement, binding on all Members.

3. The agreements and associsted legsl instruments
included in Annex 4 (hereinafter referred to 8s
“Plurilateral Trade Agreements:) are slso part of this
Agreement for those Members that have asccepted them, and are
binding on those Members. The Plurilsteral Trsde Agreements
do not creste either obligsations of rights for Members thst
have not sccepted them.

4 . The General Agreement on Tariffs snd Trade 1894 as
specified in Annex 1A (hereinafter referred to ss "GATT
1884") in legslly distinct from the General Agreement on
Tariffs and Trade, dated 30 October 1847, annexed to the
Final Act Adopted at the Conclusion of the Second Session of
the Preparatory committee of the United Nations Conference
on Trade and Employment, as subsequently rectified, amended
or modified (hereinafter referred to as "GATT 1847").
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Article III
Functions of the WTO

1. The WTO shall facilitate the implementation,
sdministration snd operation, snd further the objectives, of
this Agreement and of the Multilateral trade Agreements, and
shall also provide the framework for the implementstion,
administrstion and operstion of the Plurilateral trade
Agreements. ' '

2. The WTO shall provide the forum for negotistions among
its Members concerning their multilstersal trade relstions in
matters deslt with under the agreements in the Annexes the
this Agreement. The WTO msy slso provide s forum for further
negotiations smong its Members concerning their multilstersl
trade relstions, and a framework for the implementation of
the results of such negotistions, ss may be decided by the
Ministerial conference.

3. The WTO shall administer the Understsnding on Rules and
Procedures Governing the Settlement of Disputes (hereinafter
referred to as the "Dispute Settlement Understsnding” or
"DSU") in Annex 2 to this Agreements.

4. The WTO shall administer the Trade Policy Review
Mechanism (hereinsafter referred to ss the "TPRM") provided
for in Annex 3 to this Agreement.

5. With =8 view to schieving greater coherence in globsl
economic policy-making, the WTQ shsall cooperate, as
sppropriate, with the Internstionsl Monetsry Fund snd with

“the International Bank for Reconstruction and Development
snd its sffiliated sgencies.
Article 1IV
Structure of the WTO
1. There shall be a Ministerial conference composed of

representatives of all the Members, whieh shsll meet st
least once every two yvears. The Ministerial conference shall

180



have the suthority to tske decisions on sall mstters under
any of the Multilsteral Trade Agreements, if so requested by
aAHembers, in sccordance with the specific requirements for
decision-msking in this Agreement snd in the relevant
Multilatersl Trade Agreement.

2. There shsll be s Genersl Council composed of
representstives of 8l1ll the Hembers, which shsall meet ss
sppropriste. In the intervals between meetings of the

Ministerisl counference, its functions shall be conducted by
the Genersl Council. The Genersl Council shall also carry
out the functions assigned to it by this Agreement. The
General Council shall establish its rules of procedure and
spprove the rules of procedure for the committees provided
for in paragraph 7.

3. The General Council shall convene as appropriste to
dischasrge the responsibilities of the Dispute Settlement
Body provided for in the Dispute Settlement Understanding.
The Dispute Settlement Body msy hsve its own chairman and
shall establish such rules of procedure as it deems
necesssry for the fulfilment of those responsibilities.

4. The General Council shall convene as sppropriaste to
discharge the responsibilities of the Trade Policy Review
Body provided for in the TPRM. The Trade Policy Review Body
may have its own chsirmsn snd shall estsblish such rules of
procedure ss it deems necessary for the fulfilment of those
responsibilities.

5. There shzll be Council for Trsde in Goods, a8 Council
for Trasde 1in Services and s Council for Trsde-Relsted
Aspects of Intellectunal .Property Rights (hereinafter
referred to as the "Council for TRIPS"), which shsll operate
under the general guidsnce of the Generasl Council. The
Council for Trade in Goods shall oversee the functioning of
the Multilateral Trade Agreements in Annex 1A. The Council
for Trade in Services shall oversee the functioning of +the
Genersl Agreement on Traede in Services (hereinafter referred
to as “"GATS"). The Council for TRIPS shall oversee the
functioning of the Agreement on Trade-Related Aspects of
Intellectusl Property Rights (hereinsfter referred to as the
"Agreement on TRIPS”)}. These Councils shsall csrry out the
functions assigned to them by their respective adreements
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and by the General Council. Membership in these Conncil
shall be open to representstives of 8ll Members. These
Councils shall meet 8s necessary to carry out their
functions. )

6. The Council for Trade in Goods, the council for Trade
in Services and the Counecil for TRIPS shsll establish
subsidiary bodies as required. These subsidiary bodies shsall
establish, their respective rules of procedure subject to
the approval of their respective Councils.

7. The Ministerial Conference shall establish a
Committee on Trade and Development, a. Committee on Balance-
of -Payments Restriction and 8 Committee on Budget. Finance
and Administration, which shall carry out the function
sssigned to them by this Agreement and by the MHultilstersl
Trade Agreements, snd any additionsl functions sassigned to
them by the General Council, snd may establish such
additional committees with such functions as it may deem
appropriaste. As part of its functions, the committee on
Trade snd Develgpment ch=all rneriodically review the special
provisions in the Multilateral Trade Agreements in favour
of +the least-developed country Members and report to the
Genersal Council for sppropriate sction. Membership in these
committees shall be open to representatives of all Members.

8. The bodies pfovided for under the Plurilsteral Trade

shall carry out the functions assigned to them under those
Agreements and shall operste within the institutionsl

frsmework of the WI0. These bodies shall keep the General
Council informed of their activities on 8 regulsr bssis.

Article V
Relations with Other Organizations

1. The General Council shall mske asppropriaste arrsngements
for effective cooperstion with other intergovernmental
organizations that have responsibilities related to those of
the WTO.

2. The General Council may make appropriaste arrangements
for consultation s8snd cooperation with non-governmental
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orgsnizations concerned with mastters related to those of the
WTO.

Article VI
The Secretariat

1. There shall be s Secretarist of the WTQO (hereinafter
referred to as "the Secretsrist”) headed by &8 Director-
Genersl. ’

2. The Ministerial Conference shall appoint the Director-
General sand sadopt regulstions setting out the powers,
duties, conditions of service and term of office of the
Director-Genersal.

3. The Director-Gensral -shsll sppoint the members of the
staff of the Secretsrist snd determine their duties sand
conditions of service in sccordance with regulations sdopted
by tne Hinisterisl Conference.

4. The responsibilities of the Director-General and of the
steff of the Secretsrist shall be exclusively internstional
in character. In the discharge of the duties, the Director-
. General sand the stsff of the Secretariat shall not seek or
accept instructions from sany government or sany .other
suthority externsl to the WTO. They shsll refrain from any
action which might asdversely reflect on their position sas
internstionsl officials. The Members of the WTO shsll
respect the internstional character of the responsibilities
of the Director-Genersl snd of the stsff of the Secretarist
and shsll not seek to influence them in the discharge of
their duties.

Article VII
Budget and Contributions
1. The Director-Genersl shall present to the Committee on
Budget, Finance and Administrstion the sannusal budget

estimate and financial statement of the WTO. The Committee
on Budget, Finsnce sand Administrastion shall review the
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annusl budget estimate and the finsncisl statement presented
by the Director-Genersl snd make recommendations thereon to
the Genersl Council. The annusl budget estimate shall be
subject to spprovael by the General Council.

2. The Committee on Budget, Finance and Administration
shall propose to the General council financisl regulsations
which shall include provisions setting out:

(a) the scale of contributions apportioning the
expenses of the WTO smong is Members; snd

(b) the meassures to be taken in respect of Members in
Brresrs. )

The financisl regulétions shall be based, s8s far as
practicsble, on the regulations snd practices of GATT 1847.

3. The Genersl Council shsall adopt the financial
regulstions snd the annual budget estimste by a8 two-thirds
majority comprising more than half of the riembers of the
WTO.

4. Each Member shall promptly contribute to the WTO its
share in the expenses of the WTO in accordance with the
financial regulation adopted by the General Council.

Article VIII
Status of the WTO

1. The WTO shsall have legal personslity, snd shail be

accorded by each of its Members such legsl capscity as may
be necesssry for the exercise of its functions.

2. The WTO shall be accorded by each of its Members such

privileges and immunities as sre necessary for the exercise
of its function.

3. The officials of the WTO and the representatives of
the Members shsll similarly be sccorded by each of its
Hembers such privileges and immunities as are necessary for

the independent exercise of their functions in connection
with the WTO.
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4. The privileges and immunities to be accorded by =
Kember to the WTO, its officials, and the representatives of
its Hembers shsll be similar to the privileges and
immunities stipulated in the Convention on the Privileges
and Immunities of the Specialized Agencies, approved by the
Genersal Assembly of the United Nstions on 21 November 1847.

5. The WTO may conclude s headqusarters sgreement.

Articles IX
Decision-Haking

1. The WTO shsll continue the practice of decision- msking
by consensus followed under GATT 1947 .1 Except ss otherwise
provided, where 8 decision cannot be arrived st by
consensus, the council, esch Members of the WTO shall have
one vote, Where the European Communities exercise their
right to vote, they shall have 3 number of votes egual to
the number of their member States? which sre Members of the
WTO. Decisions of the Ministerial Conference and the Genersl
Council shall be taken by 3 msjority of the votes
cast,unless otherwise provided in this Agreements or in the
relevant Hultilstersl Trade Agreement.

2. The Ministerial conference and the General Council
shall have the exclusive suthority to sdopt interpretations

1. The body concerned shall be deemed to have decided by
consenxsus on & matter submitted for its considerstion, if
no Member, present at the meeting when the decision is
taken, formaslly objects to the proposed decision.

2. The number of votes of the Europesn Communities sand
their member States shall in no csse exceed the number of
the member States of the Europesn Communities.

3. Decisions by the General Council when convened as the
Dispute Settlement Body shsll be tsken only in =accordsance
with the provisions of paragraph 4 of Article of the D1spute
Settlement Understanding.



of this Agreement and of the Multilateral Trade Adreements

In the case of an interpretation of a Hultilatersl Trade
Agreement in Annex 1, they shall exercise their suthority on
the basis of a recommendation by the Council overseeing the
functioning of that Agreement. The decision to adopt an
interpretation shall be taken by s three-fourths majority of
the Mewmbers. This psasragraph shall not be used in & msnner
that would undermine the amendment provisions in Article X.

3. In exceptionsal circumstances, the Hinigterial
Conference may decide to waive an obligation imposed on a
‘Member by this Agreement or any of the MHultilatersl Trsde
Agreements, - provided that sny such decision shall be taken

by three fourths4 of the MHembers unless otherwise provided
for in this parsgraph.

(a) A request for s waiver concerning this Adreement
‘ shall be submitted to the Ministerial Conference
for consideration pursuant to the practice of
decision-making by consensus. The Hinisterisal
Conference shall establish a time-period, which
shall not exceed 99 dsys, to consider the request.
If consensus 1s not reached during the - time-

period, any decision to grant s waiver shsall be
tsken by three fourths®? of the Members.

(b)) A request for & waiver concerning the
Multilstersl Trade Agreements in Annexes 1A or 1B
or 1C and their snnexes shall be submitted
initially to the Council for Trade in Goods, the
Council for Trade in Services or the Council for
TRIPS, - respectively, for considerstion during =
time-period which shsll not exceed 98 days. At the
end of the time-period, the relevsnt Council shsll
submit 8 report to the Ministeriasl Conference.

4., A decision to grant ‘a waiver in respect of sany
obligastion -subject to s transition period or s period for
staged implementaion that the regquesting MHember hss not

performed by the end of the Relevant period shall be taken
only by consensus.
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4. A decision by the Hinisterisl Conference granting a
waiver shall stste the exceptionsl circumstances Jjustifying
the decision, the terms and conditions governing the
application of the waiver, snd the date on which the waiver
shall terminate. Any waiver granted for s period of more
than one vear shall be reviewed by the Ministerial
conference not later than one year after it is granted, and
thereafter annuslly until the wsiver terminates.. In esch
review, the Ministerial Conference shall examine whether the
exceptionsal circumstances justifying the waiver still exist
and whether the terms and conditions attached to the waiver
have been met. The Ministerial Conference, on the basis of
the s&annual review, may extend, modify or terminate the
waiver.

5. Decisions under & Plurilateral Trsde Agreement,
including- any decisions on interpretations and wsivers,
shall be governed by the provisions of that Agreement.

Article X
Amendments

1. Any Member of the WTO may initiste s propossal to samend
the provisions of -this Agreement or the Multilsteral Trsde
Agreements 1in Annex 1 by submitting such proposal to the
Ministerisl Conference. The Councils listed in parsgraph 5
‘of Article IV may also submit to the Ministerial Conference
proposals to amend the provisions of the corresponding
Multilsteral Trade Agreementis in Annex 1 the functioning of
which they oversee. Unless the Ministerial Conference
decides " on a longer period, for a period of 88 days after
the proposal has been tabled formally st the MHinisterial
Conference any decision by the Ministerial Conference to
submit the proposed smendment to the Members for acceptance
shall be taken by consensus is not reached at meeting of the
Ministerial Conference within the established period, the
Ministerial Conference shsll decide by a two-thirds majority
of the Members whether to submit the proposed amendment to
the Members for acceptance. Except as provided in paragrsaphs
2,5 and 8, the provisions of paragraph 3 shall apply to the
proposed ameridment, unless the Ministerial conference

decides by a three-fourths msjority of the Members that the
provisions of paragraph 4 shall apply.
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2. Amendments to the provisions of this Articlie and to the
provisions of the following Articles shsall tske effect only
upon acceptsnce by all Members:

Article IX of this Agreement;

Article I and II of GATT 1894;
Article I1 : 1 of GATS;

Article 4 of the Agreement on TRIPS.

3. Amendments to provisions of this Agreement, or of the
Multilatersl Trade Agreements in Annexes 1A and 1C, other
than those listed in parsasgraphs 2 and 6, of & nature that
would slter the rights snd obligations of the Hembers, shall
take effect for the Hembers that have accepted them upon
scceptance by two thirds of the Members and thereafter for
esch other Member upon scceptance by it. The MWinisterial
Conference may decide by a three-fourths majority to the
Members which has not asccepted it within a period specified
by the Ministerisl Conference in each csse shsll be free to
withdrasw from the WTO or to remsin 8 Members with the
consent of the Ministerial conference.

4. Amendments to provisions of this Agreement or of the
Multilateral Trade Adreements in Annexes 1A snd 1C, other
than those 1listed in paragrsphs 2 and 86,0f a nature that
would not alter the rights and obligstion of the Members,
shall take effect for all Members upon acceptasnce by two
thirds of Members. -

5. Except as provided in parsgraph 2 above, amendments to
Psrts I, II and III of GATS and the respective annexes shall
take effect for the Members that have sccepted them upon
acceptance by two thirds of the Members and thereafter for
each Members upon acceptance by it. The Ministerial
conference may decide by s three-fourths majority of the
Members that any amendment wmade effective under the
preceding provision is of such a nature what any Member
which has not sccepted it within a period specified by the
Ministerial conference in each case shall be free to
withdraw from the WTO or to remain a8 Members with the
consent of the Hinisterial conference. Amendments to Parts
IV, V and VI of GATS and the respective annexes shall take
effect for all Hembers upon acceptance by two thirds of the
Members.
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8. Rotwithstanding the other provisions of this Article,
smendments to the Agreement of TRIPS meeting the
requirements of paragraph 2 of Article 71 thereof msy be
asdopted by MHinisterisl Conference without further formal
scceptance process.

7. Any Hember sccepting sn smendment to this Agreement or

to & Multilstersl Trsde Agreement in Annex I shsll deposit
an instrument of acceptasnce with the Director -General of

the WTO within the period of ascceptsnce specified by the
Ministerisl Conference.

8. Any Members of the WTO msy initiate a proposal to amend
the provisions of the Multilatersl Trsde Adreements in
Annexes 2 =nd 3 by submitting such propossal to the
Ministerisl Conference.The decision to spprove amendments fto
the Hultilateral Trade Agreement in Annex 2 shall be made by
consensus snd these smendments shall take effect for all
Members upon approvsl by the Ministerisl conference.Decision
to approve amendments to the Multilateral Trade Adreement in
Annex 3 shall tske effect for all Members upon spproval by
the Ministerisl conference.

g. The Ministerisl Conference, upon the reguest of the

Members pasrties to a trade sgreement, may decide exclusively
by consensus to s8dd that agreement to Annex 4. The

Ministerisal Conference, upon the request of the Members
parties to = Plurilateral Trade Agreement, may decide -to
delete thsat Agreement from Annex 4.

186. Amendments to s Plurilstersl Trsde Agreement shsll be
governed by the provisions of that Agreement.

Article XI

Originsl Membership

1. The contracting psrties to GATT 1847 as of the dste of
entry into force of this Agreement, and the Europesan
Communities, which accept this Agresment and the

Multilsteral Trade Agreements and for which Schedules of
Concessions snd Commitments are asnnexed to GATT 1994 and for
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which Schedules of Specific Commitments are snnexed to GATS
shall become originsl Members of the WTO..

2. The lesst-developed countries recognized as such by the
United  Nations will only be reguired to undertake
commitments and concessions to the extent consistent with
their individual development, financisl and trade needs or
their sdministrative and institution cspsbilities.

Article XIT
Accessionv

1. Any State or separste customs territory possessing full
sutonomy in the conduct of its externsl commercisl relstions
and of the other mastters provided for in this sgreement s&and
the Multilateral trade sgreement may saccede +to this
Agreement on terms to be agreed between it snd the WTO. Such
sccession shall spply to this Agreement and the Multilateral
Trade Agreements annexed thereto.

2. Decisions on sccession shall be taken by the
Ministerisl Conference. The Ministerial Conference shsall
spprove the agreement on the terms of accession by a two-
third majority of the Members of the WTO.

3. . Accession to.a Plurilsteral Trade Agreement shsll be
governed by the provisions of thsat Agreemeqt.

Article XIII

Non-Application of Multilateral Trade Agreements
between Particular Hembers

1. This Agreement and the Multilatersl Trsde Agreements in
Annexes 1 and 2 shall not apply as between sny Member sand
sny other Hember if either of the Members, st the time
either becomes a Member, does not consent to such

spplication.
2. Paragraph 1 may be invoked between original Members of

.the WTO which were contrscting psrties to GATT 1847 only
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where Article XXXV of that Agreement had been invoked
earlier and was effective sas between those contacting
parties &t the time of entry into force for them of this
Agreement

3. Persgraph 1 shall spply betwsen a Member and another
Member which has sacceded under Article XII only if the
Hember not consenting to the spplicastion has so notified the
Ministerial Conference before the aspproval of the sgreement
on the terms of accession by the Ministerial Conference. '

4. The Ministeriaml Conference may review the operation of
this Article in particulsr cases at the réquest of s=sny
Member and make appropriate recommendations.

5. Non-spplication of = Plurilsteral Trade Agreement
between parties to that Adreement shall be governed by the
provisions of that Agreement.

Article XIV
Acceptance, Entry into Force and Deposit

1. This Agreement shall be open for acceptance, by
signature or otherwise by contracting parties to GATT 1847,
and the Europesn Communities, which are eligible to become
original Members of the WTO in accordance with Article XI of
this Agreement. Such sacceptance shall sapply to this
Agreement sand the Multilatersl Trade Agreements annexed
hereto. This Agreement =and the Multilatersl Trade
Agreements snnexed hereto shall enter into forcée on the date
determined by Ministers in accordsnce with parsgraph 3 of
the final Act embodying the Results of the Uruguay Round of
Multilstersl Trade Negotiations and shall remsin open for
acceptsnce for & period of two years following that - date
unless the Ministers decide otherwise. An acceptance
following the entry into force of this Agreement shall enter
into force on the.38th day following the date of such
scceptance.

2. A Member which sccepts this Agreements after its entry
into force shall implement those concessions and obligation
in the Multilateral Trsde ~“Agreements that are to be
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implemented over a period of time starting with the entry
into force of this Agreements as if it had saccepted this
Agreement on the dste of its entry into force.

3. Until the entry into force of this Agreement , the text
of this Agreement and the MHultilateral Trade Agreements
shall be deposited with the Director-General to the
CONTRACTING PARTIES to GATT 1847. The Director-Genersl shall
promptly furnish a certified true copy of this Agreement and
the Hultilstersl Trade Agreements, and notification of each
scceptance thereof, to esch government and the Europesn
Communrities hsaving accepted this Agreement. This. Adreement
end the Multilateral Trade Agreements, snd sny smendments
thereto, shall upon the entry into force of this Agreement,
be deposited with the Director-Genersl of the WTO.

4. The acceptance-anduentryhinto force of a Plurilatersl
Trade Agreement shall be governed by the CONTRACTING PARTIES
to GATT 1847. Upon the entry into force of this Agreement,

such Agreements shall be deposited with the Director-Genersal
of the WTO.

Article Xv
Withdrawal

1. Any Member may withdraw from this Agreement. Such
withdrswal shall saspply both to this Agreement snd the
Hultilateral Trade Agreement and shzll take effect upon the
expiration of six months from the date on which notice of
withdrswsal is received by the Director-General of the WTO.

2. Withdrswsl from a Plurilatersl Trade Agreement shall be
governed by the provisions of that Agreement. '
Article XVI
Miscellaneous Provisions
1. Except as otherwise provided under this Agreement of
the Multilateral Trade Agreements, the WTO shall be guided
by the: decisions, procedures sand customary practices

followed by the CONTRACTING PARTIES to GATT 1847 snd the
bodies established in the framework of GATT 1847.
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2. To the extent practicable, the Secretsrist of GATT 1947
shall become the Secretariat of the WT0O, and the Director-
General to the CONTRACTING PARTIES to GATT 1847, until such
time as the Ministerial conference has appointed a Director-
General in sccordance with parasgraph 2 of Article VI of this
Agreement, shall serve as Director-Genersl of the WTO.

3. In the event of s conflict between a provision of this
Agreements and & provision of any of the Multilateral Trade
Agreements, the provision of this Agreements shall prevsil

to the extent of the conflict.

4. Each Member shall ensure the conformity of its 1law,
regulstions and sdministrative procedures with its
obligations as provided in the annexed Agreements.

5. No reservations may be made in respect of any provision
of this Agreement. Reservation in respect of sany of the
provisions of the Multilateral Trade Agreements may only be
msde to the extent provided for in those Agreements.
Reservation in respect of a provision of a8 Plurilateral
Trade Adreement shsll be doverned by the provisions of the
Agreement . ‘

B. This Agreement shall be registered in asccordance with
the provision of Article 182 of the charter of the United
Nations.

DONE a8t Marrskesh this fifteenth dsy of April one
thoussand nine hundred snd ninety-four, in s single copy, in

the English, French snd Spanish langusges, esch text being
suthentic. '
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ABNEX II

LIST OF INTERNATIONAL TREATIES AND OTHER AGREEHENTS IR THE

w

10.

11.

FIELD OF THE ENVIRONMERT

Convention Concerning the Use of White Lead in Paint-
ing. Genevsa.1821.

Convention Relative to the Preservation of Fauna and
Flors in Their Natural State, London, 1933

Convention on Nature Protection and Wildlife
Preservastion 1in the Western Hemisphere, Washington,
1840 :

International Convention for the Regulation of Whsling
(ss amended), Washington, 1946

Convention "for the Establishment of an Inter-American
Tropical Tuns cowmmission, Wsshington. 1846

Agreement for the Estsblishment of s General Fisheries
council for the Mediterrsnean (ss smended), Rome, 1948

International Convention for the Protection of Birds,
Paris, 1859

Convention for the Establishments of the European and

Mediterranesn Plant Protection Organization (as
amended ), Paris, 1851

Iﬁternational Plsnt Protection Convention , Rome, 1851

Agreement Convention MHeasures for Protection of the

Stocks of Deep-sea Prawns (Pandslus boreslis, European
Lobsters (Homarus vulgaris), Norway Lobsters (Nephrops

porvegicus) and Crabs (¢ancer pggurus) (as amended),
Oslo, 1852

International Convention for the'High Segs fisheries of
the North Psascific Ocean (as amended), Tokyo, 1852
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12.

13.

14.

16.

17.

18.

19.

20 .

21.

22.

23.

24 .

23.

International Convention for the Prevention of
Pollution of the Ses by 0il, London, 1854 (ss =smended
on 11 April 1962 and 21 October 18969)

Amendments to the Internstional Convention for the
Prevention of Pollution of the Sea by 0il, 1854,

Concerning Tank Arrsngements and Limitation of Tank
Size, London, 1971

Amendments to the Internationsl Convention for the
Prevention of Pollution of the ©Ses by 0il, 1854

- Concerning the Protection of the Great Barrier Reef,

London, 1871

Plant Protection Agreements for the South-East Asia and
Pacific Region (as amended), Rome, 19586

Interim Convention on Conservation of Rorth Pacific Fur
Seals (sas smended). Washington, 1857

Convention Concerning fishing in the Waters of the
Dsnube, Bucharest. 1858 '

Convention on the Continental Shelf, Geneva, 1958

Convention on Fishing 'and Convention of Living
Resources on the High Seas, Geneva, 1858

Convention on the High Ses, Geneva, 1958

North-East Atlantic Fisheries Convention,London, 19589

~Convention Concerning Fishing in the Black Ses (as

smended), Varna, 1958
The Antarctic Treaty, Wsshington, 18959

Agreements Concerning Co-operation in the Quarantine of

Plants snd Their Protection Against Pests snd Diseases,
Sofia, 1858

Convention Concerning the Protection of Workers Against
Ionizing Radiations, Geneva, 1960
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268.

27.

28.

29.

39.

31.

32.

33.

34.

35.

36.

37.

38.

Convention on Third Perty Liability in the Field of
Huclear Energy (as amended), Paris, 1968

Convection Supplementary to the Paris Convention on
Third Party Lisbility in the Field of Nuclear Energy
(8s smended), Brussels, 18963

Protocol Concerning the Constitution of an
International Commission for the Protection of the

Hosel Agsinst Pollution, Paris, 1861

Internstional Convention on the Protection of New
Varieties of Plants, Pa:is, 1961 )

Convention on the African Migratory Locust, Kano, 18862

-Agreement Concerning Co-operation in Marine Fishing,

Warsaw, 18962

Agreements Concerning the International Commission for

the Protection of the Rhine Against Pollution (ss
amended ), Berne, 1963

Vienna Convention on Civil Lisbility for . Huclear
Damage, Vienns, 1963

Optional Protocol Concerning the Compulsory Settlement
of Disputes. Vienna, 19863

Tresty Banning Nuclear Wespon Tests in the Atmosphere,
in Outer Spsasce asnd Under Waster, Moscow, 1963

Agfeemeht for the Establishment of a Commission for
Controlling the Desert Locust in the Eastern Region of

" its Distribution Ares in South-West Asim (as samended),

Rome, 1963

Convention and Statute relsting to the Development of
the Chad Bssin (as smended), Fort-Lamy (N 'Djamens), 1964

Convention for the International Council for the
Exploration of the Sea (as smended), Copenhsagen, 1964
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39.

49 .

41,

42.

43.

44 .

- 45.
46.
47 .
48.
49f

58.

-Agreement for- the Establishment of 8 Commission for

Controlling the Desert Locust in the Near East (as
amended), Rome, 1865 '

Internstionsal Convention for the Conservation of
Atlantic Tunas, Rio de Jarieiro, 1968

Tresty on Principles Governing the Activities of States
in the Explorstion and Use of outer Spasce Including the
Moon and Other Celestisl Bodies, London, Hoscow,

" Washington, 1867

Phyto-Sanitary Convention for Africa, Kinshass, 1867

African Convention on the Conservation of Nature snd
Natural Resources, Algiers, 1968

European Agreement on the Restriction of the Use of
Certasin Detergents in Washing and Cleaning Products,
Strasbourg, 1868

Europesn Convention for the Protection of Animals
During International Transport, Paris, 18968

European Convention on the Protection of the
Archeologicsl Heritage, London, 1969

Agreement for Co-operation in Desling with Pollution of
the North Ses by 011, Bonn, 18869

Convention on the Conservstion of the living Resources
of the South-East Atlantic, Rome. 1969

International Convention on Civil Liability for 0Oil.
Pollution Damsge, (8s amended), Brussels, 1868

International Convention Relating to Intervention on

the High Seas in Cases on 0il Pollution Casuslties,
Brussels, 1869

Protocol Relating to Intervention on the High Seas in

Cases of Marine Pollution by Substances Other than 0il,
London, 1873
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52.

93.

54.

w
(@l

57.

598.
69 .

61.

62.

63.

Benelux Convention on the Hunting and Protection of
Birds (as amended), Brussels, 1878

Agreement for the Establishment of s Commission fdr
Controlling the Desert chust in Rorth-¥West Africa, (sas
amended ), Rome, 1978

Convention on Wetlands of JInternationsl Importance
Especislly as Wsterfowl Hsbitat, Rasmssr, 1871

Protocol to Amend the Convention on Wetlands of

Internationsl Importance Especially as Waterfowl
Habitat, Paris, 1982

Treaty on the Prohibition of the Emplascement of Nuclesr
Wespons and Other Wespons of Msss Destruction. on the
Sea-bed and the Ocesn floor and in the Subsoil their
of - London, Moscow, Wsshington, 1971

Convention Relsting to Civil Lisbility in the Field of
Haritime Carrisge of Nuclear Materisl, Brussels, 1871

Internatioﬁal Convention on the Establishment on an

Internationsl Fund for Compensstion for 01l Pollution
Damage, (as amended), Brussels, 1871 -

Convention Concerning Protection Against Hazardé of
Poisoning Arising from Benzene, Geneva, 1871

Convention for the Prevention of Marine Pollution by
Dumping form Ships snd Aircrsft, (ss amended), 1872

Convention Concerning the Status of the Senegal River,
and Convention Estsblishing the Senegdal River
Development Orgsnizstion, (as amended), Nouskchott,
1872

Convention for the Conservation of Antarctic  Sesls,
London, 1872

Convention on the Prohibition of the Development,

Production snd Stockpiling of Bacteriological
(Biologicsal) snd Toxin Weapons, and on Their
Destruction, London, Moscow, Washington, 1972
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64 .

66.

67.
68.
63.
73 .
71.
.72.

73.

74 .

75.

76.

77.

Convention Concerning the Protection of the World-
Cultural and Nstural Heritage, quis, 1872

Convention on the Prevention of Marines Pollution by
Dumping of Wasters and Other Matter (as amended)
London, Mexico City, Moscouw, (Washington) 1872 '

Convention on International Trade in Endasngered Species
of Wild Fauna and flora, Washington, 1973

Convention Establishing a8 Permasnent Inter-State ﬂrought
Control Committee for the Sahel, Ousgadougou, 1873

Convention on Fishing snd Conservation on the Living
Resources in the Baltic Ses mnd Belts, Gdansk, 1873

International Convention for the Prevention of
Pollution from Ships, London, 1873

Protocol of 1878 Relating to the Internationsal
Convention for the Prevention of Pollution from Ships,
London, 1873

Agreement on Convention of Polar Bears, Oslo; 187

Convention on the Protection of the Environment Between
Denmark, Finland, Norwasy snd Sweden, Stockholm, 1874

Convention on the Protection of the Msrine Environment
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