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INTRODUCTION 

The adopt.ion of t.he democratic form of government after 

independence, was the realization of t.he id~als and 

aspirations of the millions who participated in the struggle 

for independence from colonial rule. It was the beginning 

of a new era, characterized by a high sense of optimism and 

confidence. New goals of democracy, socialism and 

secularism, were set up and inst.i tutional arrangements were 

made for the realization of these goals. The political 

scene during 50's was marked by this idealistic nat.ure of 

every thing. 

But soon t.his idealist at.mosphere proved t.o be a 

utopia. The real politics was based on the twin pillars of 

opport.unism and scramble for power. For a political party 

survival and the conquest. of power became the sole 

consideration, ·which compelled it to make use of the 

advantages, mostly unfair, generated by the lop sided socio

economic structure. Thus, emerged a tread in which the Money 

fact.or is intimately involved with t.he rising or falling 

fortlJ.nes of political parties. The relationship between 

money and polities is governed by t.he principles of 

bargaining where the self-interests of the contracting 

parties play t.he upper most role. This si tuat.ion leads to 
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t.he subverience of government t.o the economic interests of 

the investors. Here the proverb 'who pays the piper call 

the tune' is realised. As Mr. S. L. Shakdhar put it: 

The funct.ioning and working of poli t.ical parties may 
become eroded and influenced by outside interest.s, 
thereby crating captive polities. It. creates a 
t.endency among the candidat.es and parties t.o subverse 
t.he int.erests of those who weild money power and are 
prepared to pay any price for shaping the policies of 
the government to serve their vested interest.(1) 

This is one aspect. of the pict.ure which explains t.he 

phenomenon of captive polities. The ot.her aspect. of the 

pict.ure is t.he electoral aspect. of democracy. Electicm is 

c~osely related to democracy. It. is the election which 

decid~.s who is going t.o gCivern t-he count.ry for five years. 

At this st.age, compromises of interests and equatiCins of 

relationships, are made. Thus, the give and take 

relationship starts at this stage, which dominates the scene 

in post election period. In this sense, election may be 

said to be the starting point of distortions in the 

democratic structure. The situation is that: 

1. Sha.kdhar, S.L., "framework for electoral 
Mainstrean, 11 Oct., 1980,. p. 12. 
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Electioneering has tended to become in itself a big 
business. Candidates and political parties with assess 
to big money seek to acquire an advantage over the 
rivals not so well placed. This has contributed in no 
small measure towards curbing and distorting the 
expression of popular will and vitiating the democratic 
process.(2) 

Thus, the flow of money in politics weakens democracy 

at its very root. Its role at the time of election is 

significant in two senses. On the one hard, the chances of 

persons having . meager resources, to win the election and 

represent the will of the people sincerely, are small, while 

on the other hand, parties are bound to serve the interests 

of the investors as their money plays an important role in 

wining the election. 

Thus, electoral arrangements create a situatiQn which 

have t-heir repercussions on polit.ics at a lat.er st.age. The 

policies and activities of the party in power are guided by 

the interests of t.he few at the cost of the interests of the 

many. Politics becomes the hand maid of the few. The very 

spirit of democracy: government of the people, by the people 

and for the people, gets murdered. 

2. "Poll. financing" Editorial in Indian Express (New 
Delhi), 23rd Feb. 1977. 
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Against this back grand, this work is a modest attempt 

to analyse the various aspects of democratic distortions at 

the level of electoral politics, because compromises between 

different interests and equations of relations made before 

or at the time of election play a significant and often 

decisive role in policy-making by the party in power. It 

involves three aspects of crucial importance. The donation 

to political parties, the expences during election and 

various corrupt practices, prevalent at the time of 

elect.ion. All there three tend t.o give advantage, mostly 

unfair, to the party in power at the cost of other political 

parties, a situat-ion which is cont-radictory to the spirit of 

democracy, based on giving equal access to every one, 

irrespective of the resources at one's command. This is 

just. a beginning where the discriminating tendencies 

originate. The situation becomes more complex when after 

election the party in power, functions with the motivation 

of personal-int.erest as its objective of getting another 

term in the next elections becomes the guiding principle. 

As a result, efforts are made in order to fulfill the 
' 

promises made at the time of election. In this process, all 

ot.her interests except the personal interests are 

sacrificed. This vitiates the very spirit of democracy. 
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This dissertation contains three section in order to 

maintain clarity in the course of the analysis. 

important, at first, to define the nature of the 

under study. The first section is an effort 

It is 

subject 

in this 

direct.ion. It attempts to point out the problems inherent 

in political financing. This involves the question of the 

role of money in politics, how it plays a decisive role in 

shaping the functioning of democracy· in India' . The answer 

to this question has been given with the help of the views 

of election commission and the judicial pronouncements made 

from time to time. 

After the statement of the problem it becomes necessary 

to know whether any effort has been made to control it and 

if efforts have been made, to what extent success has been 

achieved? Section t.wo attempts to provide some answer to 

these questions. It deals with the evolution of t.he 

st.atutory position from time t.o time. The sect. ion contains 

three chapters which cover the various aspects of election. 

Chapter threeJdeals with the legal provisions relating to 

money factor in election. This is directly related to the 

financing of political parties and increasing cost of the 

election, which diminishes the chances of persons or parties 

having meager resources to win the elections. Besides money 

factor, various corrupt practices are also prevalent at t.he 
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time of election. They cover the area within the easy 

access of the party in power. Misuse of gov~rnment machinery 

and various unfair means give an advantageous position to 

the ruling party in comparison with other political part.ies. 

The legal provisions relating to this have been analysed in 

chapter four. Chapter five deals with a differ~nt aspect: 

the codes of conduct issued by the Election commission from 

time to time. It is a sort of direction and instructions to 

the political parties. It covers everything related to 

election. But there is no legal sanction behind it. So in 

this sense it is merely in the nature of appeal to political 

parties. 

In the second section, an attempt has been made to 

analyse the legal provisions from different perspectives and 

to find out the actual nature of these provisions and their 

limitations. The limitation gives an indication of the 

incapability of the provisions to cope with the existing 

realities. Once again the problems are raised. 

section differs from section one in one sense. 

But this 

While in 

section one, problems raised are in the nature of general 

observations by Election commission an Judicial 

pronouncements, the problems raised in this section are 

specific and analysed from legal point of view. thus, the 

technical nature of the problems are dealt in this section. 
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The section three is entirely different in nature from 

other two sections. While section one and two deals with the 

problematic part of the subject, this final section is 

concerned with an entirely different issue - the questi<~n of 

reforms. It is a much debated subject, various proposals for 

electoral reforms have comtE: out. from time t.Q time from 

different sources. In ·order to bring a sort of 

systemati~ation, the section contains two chapters. While 

chapter six deals with the proposals given Official 

commissions Election Commission and Law Commission, the 

chapter seven attempts to cover other proposals. Further, 

only those aspects of electoral reforms have been given 

.attention which tend to reduce the role of Money at the time 

of election and free politics from the control of big money. 
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PART I 

PROBLEMS AND I S S U E S 



The successful functioning of democracy, depends, to a 

great extent, on free and fair election because this is the 

time when political recruitment is made. If a person or 

association gets unfair advantages over others at the time 

of election, the spirit of democracy cannot. survive for 

long. The distortions at this level have a tendency to 

create a situation where there is every chance for politics 

to become the hand-maid of the few. In this situation, it 

becomes very easy for persons or parties to have a seat in 

the parliament, while the persons or parties having meagre 

resources find themselves in a handicapped position. As a 

result, the interest of the small man is not properly 

reflected is parliament. This has a wider implication in 

the sense that the policies of the part.y in power, are bound 

to be coloured by the interests of the few. 

Various pract.ices work at t.he t.ime of election and 

distort. the democrat.ic fabric of the policy. Money power 

and the misuse of aut.hori ty, are most. import.ant. among such 

practices. They separated by a very this line are 

interrelated and t.ogether have a far reaching repercussions 

on electrol verdict. From time to time concerns were 

expressed over these practices from different. quarters and 

their disastrous role has ·been clearly recognized. 
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The present section attempts to analyse the various 

aspects of these practices and to find out the problems and 

issues related to these practices. The section contains two 

chapters. The first is concerend with the view expressed by 

Election Commission from time to time, while section two 

deals with judicial pronouncements. 

9 



Chapter: 1 

ELECTION COHHISSION,S VIEWS 

In order to ensure free and fair elections of the 

representatives of the people at all levels, an independent 

Election Commission was set up under Article 324 of the 

Constitution which tells about the works of Election 

Commission as: 

The superintendence, direction and control of the 
electoral rolls for, and the conduct of all elections 
to parliament and to the legistature of every state and 
of elections to the offices of president and vice
president held under this Constitution, including the 
appointment of election tribunals for the decision of 
the doubts and disputes arising out of or in connection 
with elections to parliament and to the legislatures of 
the state.(l) 

Thus, Election Commission has a great responsibility of 

ensuring a free and fair election. It is an important job 

because Elections are vital parts of dmocracy and facilitate 

t.he t.ransfer of the government and power smoot.hly wi t.hout 

any sort of violence. The spirit of democracy the 

government of the people, by t.he people and for the people -

- depends to a great extent on the nature of the working of 

Election Commission. ·rf the Election Commission fails to 

1. India, 
Manual 
p.l2 

Minist.ry of Law, Justice and Company Affairs, 
Qf Election Law (New Delhi, GOI Press, 1984), 
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a~hieve its purpose, that is the ~ondu~t. of free and fair 

election, there is every possibility of democratic fabric to 

become distorted. 

Election Commission has another important role to play 

besides the ~ondu~t of free and fair ele~tion. After every 

general election, the Commission publishes an elaborate 

report on various aspe~ts of ele~tion. The report usually 

~ontains two parts: statisti~al and narrative. While the 

st.at.ist.i~al part deals with the fa~t.ual aspe~t. of ele~tion, 

the narrative part. makes an analytical study of these facts. 

Alt.hough there is no provsion in law requiring preparat.ion 

of a report on the elections, it has become a practice, a 

sort of convent.ion which is very difficult to break. In 

this role, the Commission acts as expert and gives advice to 

government. on various aspects of election. So these two 

roles when combined give a sort of importance t.o Election 

Commission making it. a vit.al part. of the democratic fabric. 

The Commssion expressed its satisfaction over the 

conduct of the first general election, 1952. The reason 

behind this was probably t.hat t.he elect.ion on adult. 

franchise was a new experiment. and the whc•le affair was seen 

with and a high sense of optimism. In is report, the 

Election Commission observed that: 
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The successful completion of the general elections in 
India can be said to constitute an important land mark 
in the history of democracy. Never before has such a 
vast electorat gone to the polls. The future of the 
democratic way of life in India depended very largely 
on the success of the experiment as also. On the 
extent to which these elections could evoke public 
enthusiasm and satisfaction. Unless elections are free 
and fair, public faith in the verdict of the ballot box 
necessarily suffers and to that extent there is a 
failure of democracy. Looking back on what has been 
achieved during the first general elections in India, 
it can be confidently claimed that the elections were 
free and fair.(2) 

Despite this optimism and a great sense of 

satisfaction, the Commission pointed out a lacuna in the 

legal provisions relating to return of election expenses in 

the sense that the failure to lodge a return of election 

expenses has not been made a corrupt practice or a illegal 

practice. This gives a wider scope to the defaulter tQ 

escape from the restriction of legal provisions. Despite 

this, the atmosphere during first general election was ideal 

one conducive to democatic spirit. 

But the whole atmQsphere of satisfaction and optimism 

changed for worse in 1957 when second general election was 

held. The germs of real politics emerged on the surface and 

started t.o play their role at the time of election. The 

2. India, Election Commission, RePort on the First General 
Elect. ions .in India, 1951-52 {New Delhi, GOI, press, 
1955), p.208. 
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1956 amendements to the Representation <•f the people Act, 

1951, contributed to this trend. The Election Commission in 

its report observed that: The amendments to the 

Representation of the People Act made in 1956 in sofaras the 

account of election expensens is concerned have rendered the 

entire scheme of the act onr this subject practically 

nugatory. To many loopholes have been left in the law with 

the result that a candidate can easily evade the objectives 

of the law if he is so incline. 3 

Thus, the incapability of the legal provisions to check 

the flow money at the.time of election was recognized by 

Election Commission as early as 1957. Two defecs in legal 

provisions were recognized by Election Commission: the 

limiting of the period of accounting to the interval between 

t.he date of the publication of the not.ification calling for 

t.he election and the date of the declaration of the result; 

and exclusicm of the expenses incurred by political parties 

and other associations from the account of the candidate. 

These two defects gave a free-hand to a candidate to spend 

as much as he can without any breach of law. The limitation 

of the legal provisions to effectively check the expenses at. 

the time of elect.ion was; clearly exposed. The system of 

3. India, Election Commission, Report on 
Election India. 1957 (New Delhi,GOI 
p.l87. 
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filing of the return of election expenses proved to be a 

failure. The purpose which it intended to pursue seemed to 

be lost. This was made clear by Election Commission: 

The insistence on all candidates maintaining and 
rendering proper accounts of their election expenses 
is, after all, only the means to an end and not an end 
in itself. Actually, the legal bar against candidates 
spending more than the prescribed limit has an object 
in view, that of discounting the unfair advantage 
which candidates with ample financial resources at 
their command would otherwise enjoy.(4) 

However, the actual nature of the situation was 

realized by Election Commission when in the same report it 

further stated that: 

Although it is agree~ on all hands that the heavy 
expenditure now incurred by parties and candidates on 
their election campaign is most undesirabe, it is not 
easy to find practical effective and general~y 
acceptable methods which would make t.hem spend less.'" 

Thus, it. manifested a mood of despair and helplessness 

on the part of the Election Commission to deal with the 

situation effectively. The flow of money at the time of 

election intensified day by day in the lack of effective 

legal provisions. It created a sort of unquality at the 

4. India, Elect. ion Commission, Report on the Third General 
Elections in India {New Delhi, GOI, press,l965), p.l21. 

5. Ibid., p.l21. 
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level of political recruitment.. The persons wit.h moderate 

means have a very little chance of success in the electoral 

contest, where affluent persons definitely enjoy an 

advantageous position. In this situation, it is very easy 

for few persons to control the political process by getting 

seats in the parliament. The irony is that in this 

situation, the position of Election Commission is merely 

that of passive watcher. But there was hope against hope. 

Taking a different line after seeing the incapabiliy of the 

legal provisions to control the situation, the Election 

Commission observed: 

Mere law is not enough. The two safeguards on which 
democracy must rely are law and opinion. Therefore, in 
addition to the proposals for amending the law, public 
opinion also must have to be aroused and awakened.(6) 

It was altogether a new approach in the sense that 

mobilization of opinion rather any sort. of legal rest.rict.ion 

was thought to be more effective and farreaching in 

repercussions. It was the realization of the growing 

consciousness among the people. The assumption behind this 

approach wsas that in a democracy the fear of public opinion 

is more effective in preventing a person from committing 

any political crime and not sticking to the values of t.he 

society. It was an ideal and novel way to deal with the 

harsh realities of the political life. 

6. India, Election Commission, RePort on Mid-term General 
Elections in India. 1968-69 (New Delhi, GOI press, 
1970), p.152 
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In the background of the incapability of the legal 

provisions to effectively deal with the situation, 

suggestions have been made from different quarters to scrape 

the legal provisions relating to election expenses as they 

fail t.o serve any purpose and remain merely as decorative 

pieces. The stand of the Election Commission on this 

approach was very clear. There was a dangerous element 

inherent in this approach as the Election Commission 

observed: 

The scrapping of legal provisions from the election 
law, will be a v~ry dangerous thing and will wide open 
the flood gates of corruption and spell disaster for 
democracy in this country. It will have an effect of 
driving out every candidate with meagre or moderate 
means from the election arena. That should never 
hapen in a democracy.(7) 

This view of Election Commission was correct in all 

respects. The scrapping of the legal provision is not 

goving to serve any purpose. Actually, in the lack of any 

provision having legal sanction, a free hard will be given 

to affluent persons to spend as much as possible at the time 

of election. In this situation, persons with moderate 

means are bound to suffer. There is every possibility of 

7. India, Election Commission, RePort Qn the Fifth General 
Elections in India. 1971-72 (New Delhi, GOI 
press,l975), p.l81. 
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t.he whole game of money power at the t.ime of election to 

become open. The existence of legal provisions at least 

serve a purpose. They have tendency to influence the people 

psychologically. It is very difficult for a person to think 

of breaking any law, though exceptions are also there. 

But generally, the people are law-abiding. So the presence 

of the legal provisions have the tendency to make the whole 

game secret and beneath the surface, which might have been 

quite open in the lack of any provision. 

In the background of the recognition of the role of 

money power at time of election, Election Commission talked 

about a different thing, a sort of innovation. As it is 

difficult to lessen the increasing and decisive role of 

money power at the time of election, why the parties and 

persons wi t.h moderate means should suffer at the hands of 

the resourceful and affluent political parties and persons? 

The ansser t.o t.his problem was found in a device known 

commonly as the 'state funding of elections'. In this regard, 

the Election Commission observed: 

The law relting to election expenses has been designed 
with a view t.o curbing t.he influence of money power on 
elections and to ensure that. even a candidate with 
moderate means could contest in election with a fair 
chance of success at the poll. But. in actual working 
elect.ions have become an expensive affair and beyond 
the reach of an ordinary man. That is why a growing 
demand is being made that the government should bear a 

17 



part. of the election expenses of candidates from out of 
the public exchaquer. The Commission endorsed the 
above demand.(8) 

It is a good approach t.o remove the inequal chances of 

success at the time of election. The money power plays an 

important role at the time of election, though some other 

fact.ors also play equally important. and some t.ime decisive 

role at the time of election. But it cannot be denied that 

the money power can and in fact does influence the cause of 

election. In this situation, the persons with moderate 

means are bound to suffer. The system of st.ate funding by 

giving some amount of money or facilities to the -eligible 

candidat.es makes an attempt to reduce the inequalities at 

the time of election. From time to time, Election 

Commission has reit.erates its views on this but nothing 

concrete has been achieved so far. 

Money power is only one aspect of picture. The picture 

is complete only when other factors such as the concept 

practices and misuse of government machinery are taken into 

consideration. These practices too have a far reaching 

repercussions. They are complimentary t.o money power. 

Election Commission is also conscious of the roles which 

a·. India, Election Commission, Report. on the General 
Elect.ions .:t2. the House of the People and the 
Legislat.ive Assemblies, 1979-80 and Vice-Presidential 
Eelect.ion 1971, ('"Taipur, GOI press, 1980) p.l59. 
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these can play t the time ofelection. It was realised by 

the Commission that these may prove an obstacle in the 

smooth functioning of democracy. But nothing much can be 

don~ as the Commission observed: 

The law has provided ample safeguards against. evil and 
corrupt practicves. But parties and candidates and 
their agents somet.imes do not hesitate to indulge in 
them in disregard of the law. If men are set. on wrong 
doing, no law, no court, no police, no election 
commission or no election machinery can stop them from 
doing so . ( 9) 

Actually, it is very difficult to control the corrupt 

practices at the time of election because of the 

impossibility of proving such practices at a later stage. 

If one is inclined to indulge in such practices, the legal 

restrictions are of no use and a t.ot.ally different. approach 

- appeal to t.he consci-::mcoe. of t.he people - is inevitable. 

The situatlon regarding the misuse of the government 

machinery by the part.y in power is more pathetic. The 

entire law on the aspect of abuse of government machinery is 

inadequat.e. Electi0n Commission has made an effort. to 

control the situation by the issue of t.he model code of 

conduct from time to time. But the lack of any legal 

sanction behind them makes the whole issue useless. As the 

Commission observed: 

9. India, Election Commission, Report on the Fifth General 
Elections in India. 1971-72 (New Delhi, GOI press) 
1972)' p. 192. 
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The violation of the provisions of the model code 
should be trated as a corrupt practice. Some of the 
items as envisaged in t.he model code of conduct. may be 
incorporated as corrupt pratices or electoral offences 
in the Representation of the People Act, 1971. (10) 

In fact, the whole scene as the Election Commission 

observes is for from satisfactory. The menance of the money 

power and corrupt practices at the time of election, is on 

the increase, which gives a severe blow to the democrat.ic 

fabric of the Indian polity. Some sorts of the major 

changes in the statutory position are the needs and the 

demands of the situation. 

10. India, Election Commission, Second Annual Report for 
1984 (New Delhi, GOI press, 1984) p.43. 
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CHAPTER 2 

JUDICIAL PRONOUNCKHENTS 

The independent judiciary is an import.ant aspe<::t. of the 

democratic frame-work. It <::ontrols the exe<::utive from 

taking a dict.atorial att.itude. As a guardian of the 

constitution, it. keeps a sort of vigilant attitude over the 

functioning of the executive as well as legislators, and 

intervenes at a time when there is a danger to the basic 

st.ructure of t.he constitution. The judiciary also deals 

with the question of election. 

The Constitution vested the jurisdiction to 

election disputes in Ele<::tion Commission which exercises it 

through ad hoc tribunals. The Constitution expressly 

interdict,ed the courts for tampering with electoral 

~matters. But once the proceedings are instituted by 

presenting a petition, the high court is compet.ent to issue 

writs of certiorari against the respondents by virtue of its 

supervisory power. The courts have superint-ending and 

supervisory jurusdiction. The S. 105 of the Representation 

of the People Act., 1951, says: 

Every order of t.he tribunal made under t.his Act., shall 
be final and conclusive do not oust jurisdiction of 
the court to issue appropriate writs.(ll) 

11. India, Ministry of Law, Justice and Company Affairs, 
Manual Elect. ion Law, (GOI Press, 1984), N.D. , p. 122. 
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Thus the courts deal with election petitions which 

cover the various asepcts of electioneering. The judicial 

pronouncements from time to time express the views of an 

expert or specialist on the subject. It is an observation 

from t.echnical point of view, though a broader perspective 

or to be precise the analysis of the cases in a broader 

context may also be found. 

Election petitions usually revolve around the charge of 

corrupt pracrices that the candidates have faced. An 

analysis of the judicial pronouncements in this connection 

provides a clear insight of the various aspects of this 

phenomenon. In one case, the Supreme Court observed: 

"An allegation of corrupt practice must be proved as 
strictly as a criminal charge and the principle of 
preponderance of probabilities would not apply into 
corrupt practices envisaged by the act because if this 
t.est is not. applied a very serious prejudice. would be 
caused to the elected candidate who may be disqualified 
for a period of six years from fighting any election 
which will adversely affect the elect.oral process. " ( 12) 

Thus, a sort. of t-echnical perfect.ion is needed in an 

election petition and a thorough observat.ion of the subject 

is expected from the court. This creates a problem . It is 

not an easy job to prove a charge of the corrupt practice. 

12. AIR 1984 SC 1161. 
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It. is almost next. to impossible. So in order to provide a 

legal safeguards to a person, this judgement, though without 

any intention, gives a wide scope to defaulter to escape 

from the legal restrictions. As a result, the basic cause 

is sacrificed for the sake of legality. 

There is another aspect of the subject which is related 

with the conduct of ministers during or immediately before 

the election. There is always a danger of the announcement 

of some favourable policies or same acts of relief measures 

with a view to influence the people in favour of a 

pparticular part.y or candidate. It is grave danger to the 

very spirit of the democracy. In this situation, the 

parties in opposition are bound t.o suffer at the hands of 

the party in power at the time of election. The position of 

the judiciary in t.his regard is not very satisfactory. In 

its judgement, the Supreme Court observed that: 

"Where a person sanctioned certain payments as a 
minister before he was a candidate at the election in 
question, for the purpose of gaining popularity in 
certain villages, with an eye to his ultimate 
candidat.ure from the constituency which included those 
villages it cannot be said that his action amounted to 
gift, offer or promise by him as a candidate at the 
election in question so as to amount to the corrupt 
practice of bribery under CP 91) of Section 123 of the 
Act."(l3) 

This observat-ion of the Supreme Court is favourable to 

party in power. It is always possible for a person in power 

13. AIR 1980 SC 701 
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to use his position in order to influence the election by 

making policy announcement or declaration c,f some relief 

measures before his nominart.ion. It popularizes the idea 

of constituency development programme in the ruling circle 

and creates for opposition a disadvantageous position. 

Though it is usually accepted that in the background of the 

growing consciousness among the people, it is not. possible 

t.o buy a vote by giving any facility,. yet it cannot be 

denied that it is not a heal thy sign and distort. the very 

spirit of the democracy. 

Similarly, on the ground of providing a sort of 

technical perfection, the whole scheme of filing of returns 

of election expenses, too, have suffered a set back. In one 

case the Supreme Court observed: 

"It is not sufficient for the petitioner to prove 
merely t;hat the expenditure more than the prescribed 
limit had been incurred in connection with the 
elect. ion, he must. go furt.her and prove that the excess 
expenditure was incurred with the consent or under the 
authority of the returned candidate or his election 
agent.(14) 

This observation creates a problem for the person who 

makes a complaint against. the expenditure incurred in the 

excess of the prescribed limit. It is not easy to prove 

t.hat a particular expenditure is incurred with t.he consent. 

14. Shivlal, Supreme Court on Elections, New Delhi Election 
Archives (ND), 1973, p.l35. 

24 



of the candidate or his election agent. If it is not 

proved, the complaint has no meaning and the defaulter has 

every chance of escape. It cannot be. denied that this 

approach safeguards a person from harassments at the hands 

of his opponents, but at t.he same time, it creates a 

situation where serious and right. complaints may be rejected 

in the lack of a solid proof being capable of satisfying the 

legal niceities. 

Regarding the exclusion of the expenses incurred by 

polit.ical parties and associat.ions in connection wit.h t.he 

election of a candidate, from the return of election 

expenses of that candidate, the Supreme Court very rightly 

observed that: 

"The limit on the expenditure cannot be evaded by the 
candidate by not spending any money of his own but 
leaving it to the political party or his friends and 
supporters to spend an amount far in excess of t.he 
limit. The object of the provision limiting the 
expenditure is two fold: Firstly, it should be open to 
any candidate or any political party, howsoever, 
small,to be able to contest an election on a footing 
of equality with any other candidate or political party 
howsoever rich and well financed it may be. The ot.her 
object of the limiting expenditure is to eliminate, as 
far as possib,e the influence of big money in the 
electoral process."(l5) 

Thus, the corrupting role of money power ~t the time of 

election was recognized by the court. In this regard, the 

15. AIR 1975, SC, 308. 
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court further observed that: 

"The small men's chance is the essence of the Indian 
democracy, and that would be stultified if large 
contributions from rich and affluent individuals or 

·groups are not divorced from the electoral process. (16) 

Thus, the firmly held view in this. judgement was that 

the expenses incurred by political parties and association 

in connection with the election, should also be included in 

the return of election expenses of the concerned candidate. 

If it is not done, the very purpose of putting a maximum 

prescribed limit will be frustrated because the political 

parties will come to rescue of the candidate. In this 

situation, it is very easy for the few affluent persons to 

have a decisive voice in the political process and then the 

common interest or to be precise the interest of the common 

man is bounded to suffer. it was not. at least, the 

intention of the constitution makers who had a high sense of 

idealism. 

Clearly related to this aspect, is the aspect of 

financing of political parties by the companies. Actually, 

it is a sort of bargaining where t.he mutual interests of the 

16. Ibid. , 309 
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cont.ract.ing parties play a decisive role. While a company 

or a business concern obliges a political party by giving 

donation which creates an advantageous position for the 

party at the time of election, the party makes a prromise 

of future profits for the company. In this regard the 

Supreme Court. observed: 

Any attempt on the part of any one to finance a 
political party is likely to contaminat.e the very 
spirit of democracy. Democracy would be vitiated if 
the results were to be arrived at not on their merits 
but money played a part in bringing about those 
decisions. The forms and trappings of democracy may 
continue, but the spirit underlying democratic 
inst.i t.ution would disappear. ( 17) 

Thus, the Supreme Court saw in political financing a 

grave danger to t.he very spirit. of the democracy. It. has 

the tendency to bring down politics to the level of the 

professional activity rather than that of any ideological 

commit.ment. In t.his sit.uation, the meaning of the political 

activity is changed. The political activity instead of 

being means to some higher ends become in itself ends and 

t.h€. whol€. energy is directed towards t.hat. In the race for 

power, all sorts of commitments are sacrified and what 

remains only is the commitment to the money bags. This is 

bound to influence the policy making process of the party in 

power, a situation which is just contradictory t.o the true 

spirit of the democracy. 

17. AIR 1958 Bombay, 155. 
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PART II 

CHANGING STATUTORY POSITION 



The present section deals with the changing statutory 

position regarding election. The proper conduct of election 

is the basic requirement of a democracy because at this 

stage t.he polit.ical recruitment is made. So in order t.o 

regulate the whole affairs, some sorts of restraints and 

control on the behaviour of the political parties and the 

candidates during election and the general procedure of the 

election, are required. 

this purpose. 

Laws are formulated exactly for 

Indian· Constitution does not make any arrangement 

regarding the conduct of election. The members in the 

Constituent Assembly thought it better t.o leave t.he whole 

issue at. the disposal of the parliament .. In order to cover 

the various aspects of the elections, Parliament made t.hree 

main Acts: The Represent.at.ion of the People Act, 1950; t.he 

Representation of the People Act, 1951, and Condut. of 

Eelection Rules, 1961. In order to deal with the changing 

situation, various amendments have been made in these Act.s 

according to the need and demand of the situation from time 

to time. So there are constant efforts on the part of 

the government. t.o maintain t.he relevance and effectiveness 

of these Acts. But the irony of the situation is that the 

effort.s of the government have produced the contrary 

results, thus making legal provisions irrelevant and 
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ineffective. How and why this happened? This section 

at.tempts to provide the answers of these questions. 

This sect.ion cont.ains three chapt.ers: 

t.hree deals wit.h ceilings, donations, and 

expenses, that is money aspet of the election. 

The Chapt.er 

regulation of 

The Chapter 

four concerned with the corrupt practices, while the chapter 

five discusses t.he codes of conduct. 
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CHAPTER 3 

FINANCING OF ELECTIONS 

The increasing role of money power in Indian politics, 

causing various types of distortions there, has attracted 

all those who a~e conscious of creating a value-based 

politics. The pressures from different quarters compelled 

the government to create various legal impediments in order 

to check t.he flow of money into t.he areana of polit-ics. 

Efforts have been made at. two levels in order t.o separate 

the money from politics. At t.he first. level, comes the 

matter of donation t.o political parties by the companies. 

At. this level, begins the relat.ionship between big money and 

politics, resulting in the emergence of captive politics, 

the int.erest of big money being predominant. over other 

int.erest.s. So by putt.ing an effective check at t.his level, 

the beginning of a relationship between the two, based on 

t.he profit oriented int.erest, is brought under control. At 

the second level, comes the t.ime of elect. ion when poli t.ical 

recruitment is made. At this level, the role of money power 

c:reates a situat.ion, c:harac:terized by t.he unequal chances of 

success, the balance being inclined in the favour of those 

having more financial resources. The laws and regulations 

at this level reduce the expenses of compaigning, thus 
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giving equal opportruni ty t.o every one, irrespective of the 

resources which one has under his command. 

(1) Legal Provisions Regarding Donations: 

Regarding donations to political parties, various 

amendments have been made in the Companies Act from time to 

t.ime. There was no specific mention of the companies • rights 

of giving donations for political purposes. The momorandum 

of association of some of t.hte companies _might. have permit.ted 

them to make contributions to political parties. But by and 

large, this was not so. Apparently, no need was felt to 

alter the memoranda for this purpose. The Companies Act, 

1956, as originally enacted, did not contain any provisions 

regarding political donations by companies. But in the 

changed situation by the time of second general election in 

1957, marked by the increasing pressures for political 

donations, the companies were compelled to amend their 

memoranda of association permitting them to contribute to 

political part.ies. This naturally l"3d t.hen to apply t.o 

high courts for such alternat.ions, t.hus giving a chance to 

the courts to examine the whole matt.er in de.pth. 

In 1957, one of the companies, Tata Iron and Steel Co. 

(Ltd) applied t.o t.he Bombay High Court for altering the 

Object clauses of its Memorandum of asso<:?-iation so as t.o 
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acquire the power to contribute to the funds of poli t.ical 

parties. The application was allowed because there was no 

legal impediment to its acceptance. But the Justice M.C. 

Chagla, feeling considerable uneasiness of mind and risking 

feeling of heart at this development observed: 

Nothing could be more corruptive in a democracy than 
to permit industrial or commercial concerns to 
contribute funds to a political party. It. is nothing 
short of buying over the party so that t.he part.y 
should pursue ·a policy which would be in the interest 
of the commercial and industrial concerns which make 
contributions to the political part.ies. If this was 
permissible, the policies are bound t.o be coloured by 
the extraneous considerations int.roduced by big 
business financing political parties.(1) 

Being helpless in view of t.he permissive state of law, 

Justice Chagla made an appeal to parliament to see in this 

respect. In a similar case of Indian Iron and Steel Co. 

(Ltd) . , Calcutta High Court, while allowing the al t.eration 

in view of t.he position of law, point.ed out the dangers 

posed in such cases. 

But t.he appeals made by the court could not influence 

the legal provisions, made by the government in this regard. 

Law was amended t.o provide t.o the contrary and section 293A 

was added to the Companies Act by amendment Act 65 of 1960: 

1. AIR 1958 Bombay, 155 
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( 1 ) Notwithstanding anything contained in S. 293, 
neither a company in general meeting nor its 
board of directions shall after the commencement 
of the Companies (Amendment) Act,1960, contribute
(a) to any political party, or 
(b) for any political purpose to any individual 

or body 

any amount or amounts or aggregate of which will, in 
any financial year, exceed 25,000 Rs. or 5% of it.s 
average net profits as determined in accordance with 
the provisions of S.349 and 350 during the three 
financial years, immediately preceding, whichever is 
greater. 

(2) Every company shall disclose in its profit and loss 
account any amount or amount.s contribut.ed by it. under 
sub.S. (1) to any political party or for any political 
purposes t.o any individual or body during t.he 
financial year to which that. account relates, giving 
part.iculars of thoe. t.otal amount. contributed and t.he 
name of the party, body or individual to which or t.o 
whom such amount has been cont.ributed. 

(3) If a company makes default. in complying 
provisions of the subS. [2], the company 
officer of the company, who is in default, 
punishable wit.h fine which may ext.end t.o five 
rupees.(2) • 

But. the Act. as an effective check on 

with t.he 
and every 
shall be 

t.housand 

polit.ical 

donations by t.he companies proved to be a myth. The flow of 

money into the bags of poli t.ical parties intensified day by 

day. The existence of huge money being contributed t.o t.he 

political parties by the companies was recognized by the 

Santhanam Committ.ee' s report on prevent.ion of corrupt.ion in 

1962 in its report, t.he commi t.tee commended: 

2. India, Ministry of Law, Justice. and Company Affairs, 
Act.s of Parliament. (New Delhi, GOI Press, 1971) p. 745. 
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In Indian conditions, t.he companies should not. be 
allowed to participate in politics through their 
donations. Nothing but a t.otal ban on all donations by 
incorporated bodies to political parties and purposes 
will clear the atmosphere.(3) 

The matter to ban the political donations by the 

companies was raised in parliament when Mr Madhu Limaye 

moved a private Member's Bill in this regard in November 

1967. The legislators expressed their great concerns over 

theissue during debate. Everybody agreed t.o separate the 

money from polit.ics by banning political donat.ions. This 

was thought to be the only way to remove distortions in t.he 

democrat.ic process of the country. The sentiment.s of the 

parliament was well expressed by Mr F.A. Ahmad, then 

Minister of Indust.rial Development., Int.ernat.ional Trade and 

Company Affairs, who declared: 

A time has come when a decision should be t.aken by all 
parties concerned that polit.ical donation from the 
companies should not be taken for the purpose of 
elections.(4) 

However, on the assurance given by the government, 

privat.e member's bill was withdrawn. 

~: 

4. 

~R~~?4 ~ ~4.ft4.~t;-t-y of Home Affairs, Report of 
Committ.ee on Prevention of Corrupt.ion, GOI Press, 
Delhi, 1962, p. 24. 

India, Lok Sabha Debates, Vol. IX, No.4, 16 
1967, Lok Sabha Secretariat, New Delhi, p. 1257. 
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In pursuance of the assurance given earlier by t.he 

Minister, the government moved the Companies Amendment. 

Bill, 1969. Moving the Bill, the Minister Industrial 

Development, International Trade and Company Affairs, Mr 

F.A. Ahmad said: 

In this bill there are provisions which will make it 
impossible for a compnay to make any contribution to 
political parties. This move will be in the interest-s 
of the country and will help to clear public behaviour. 
All kinds of suspicions and doubts are now raised~ The 
ban t.o give donations to political part.ies will remove 
such doubts and it will be better both for the 
governmnt. benches and also others, to feel t.hat public 
life is clear and the means by which a compmany or 
anyone who has something to do with these companies can 
have any influence over political activity or 
elections.{5) 

While there was agreement on the context of the bill, the 

mot.ive of the ruling party, namely the Congress, was sharply 

criticized in the parliament. The interests of the party 

rather any sense of moral responsibility for the reforms was 

t.hought. to be the main mot.ive behind t.he bill. A biased 

approach being in favour of t.he ruling part.y was seen. The 

provisions in the company laws, i.e. the power of the 

companies to give donations t.o political part.ies or for 

political purposes, had benefited the Congress party. By 

taking advtnage of its posit.ion the party was able to 

5. India, Lok Sabha Debates, No.55, Vol. XXIX, 7 May, 
1969, Lok Sabha Secretariat, New Delhi, p. 244. 
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collect. a huge amount. of money from the companies. It. enjoyed 

a _sort of monopoly having no rivals in this field. But t.he 

situation changed during mid-60s. Its monopolist.ic posit.ion 

was eclipsed by the emergence of other political parties 

name-ly the Jan Sangh and Swatant.ra party, as the attractive 

field for the companies t.o invest their money. These 

part.ies started receiving contributions from the business' 

houses and some became the competitors of the Congress party 

in the race. t.o collect more and more money. Unnerved by 

this changed si t.uation, the Congress party taking advrnage 

of the si tuat.ion brought forward a bill seeking to ban 

political donations by the companies. 

From another angle, t.oo, the bill was found t.o have 

drawbacks. There was an opinion that bill had limited 

purposes. It did not cover t.he whole mat.te.r and something 

was left. During debate in parliament, Sri Surendranath 

Dwivedy point.ed out that: 

As far as the bill is concerned it. had a very limited 
purp<:~se for which we wanted t.here should be a regular 
ban. There are trusts, partnerships, societies which 
are. not covered by this bill but which are also as 
important. in the business world as any company. If t.he. 
government. were sincere t.hat this e.vil should be 
removed from the body polit.ic of t.he count.ry, t.he 
a.pprQa.ch should not. have been so ha.phza.rd. " (G) 

6. India, Lok Sabha Debates, No.60, Vol. XXIX, 14 Hay 
1969, Lok Sabha Secretariat, New Delhi, p. 202. 
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Despi t.e of the.se drawbacks, t.he companies Amendmt:mt 

Bill, 1969, inposing a total prohibi t.ion regarding 

contribut.ion by the· companies to political part.ies or for 

political purposes, was a right. step in the right direction. 

Though mot.ivated by t.he pure self-interest of the ruling 

party, it was intended to reduce the influence of big money 

over the political life. It. created a barrier in order to 

stop t.he flow of many from companies t.o the political 

part.ies, thus, at. least, legally separating the big money 

from politics. 

But the companies Amendment Bill, 1969 could not be 

effective to check the flow of money from companies t.o t.he 

polit.ical parties. Attempt.s were made to evade the ban by 

seeking advertisement-s in t.he souvenirs issued by the 

political parties. It was a new manner in which funds were 

collect.ed by t-he polit.ical part.ies through t.he sale of 

advertisement. space in part.y souvenirs to privat.e. companies 

at. highly inflated rates. This creat.ed a peculiar 

political situation where the legal prohibition on 

donations, was sucessfully defied by the poli t.ical part.ies 

and companies. There continued a flow of money t.o political 

part.ies. A circular was issued by the depart.ment of company 

affairs in Feb. 1970 which sought to define the scope 

of S. 293 A in t.he new sit.uaton. But it. could not. do 
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anything. The game of political financing continued defying 

all the barriers. In the meant.ime the concpet. of political 

financing underwent a sea-change as commented by Economic 

Times in its edi t.orial: 

The concept of poli t.ical financing has undergone a sea
change in the recent years. In the distant. past fund
raising was a financial operation directly related to 
elections. More recently, it has t.ended t.o become a 
source of running pressure largely because of 
increasing political corruption. Consequently, 
companies are pressurised into making poli t.ical 
do nat. ions in season and out of season. " ( 7 ) 

Thus, the situation was marked by the incapability of 

Companies Amendment Bill, 1969, t.o effect-ively control t.he 

political donations in the guise of t.he sale of the 

advertisement space in part.y souv-enirs. In ordert.o cope 

with the new situation, the government introduced the the 

Companies Amendme.nt Bill, 1976, in the Lok Sabha seekingto 

insert. S. 293AA to enable. companies to make donations to 

political parties or for political purposes subject to the 

limit of Rs. 50000 or 5% of t.he average net. profits of the 

prceeding t.hree years, whichever is great.er. This was t.he 

practical realization of the si t.uation on the part of the 

government. During emergency, the position of opposition 

parties weakened to a great. e.xtent and once again Congress 

7. Editorial, Economic Times (New Delhi), 
1977. 
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emerged as the sole recipient of money from business 

houses. The ban was creating embarrasing situation for the 

Congress. So the Companies Amendment, 1976, sought to make 

legal what was earlier illegal. But the bill could not 

become law because of t.he dissolut.ion of parliament and t.he 

ban on political donations remained. 

The problem of. polit.ical financing was given at.tention 

by the. Janat.a party when it came to power in 1977. The 

emergence of Janat.a part.y as t.he ruling part.y was t.he symbol 

of the victory of democracy over the dict.orial tendencies in 

Indian polit.y. So .Janat.a party felt. a moral responsibilit.y 

to clear the political life by separating the money from 

politics. So t.he mat.ter was taken in new perspective. On 

September 

S.293(A) 

25, 1979, an ordinance was promulgated 

of Companies Act. placing a total 

amending 

ban on 

advertisements by companies in souvenirs issued by political 

parties and also prohibiting contribut.ion in any form 

either in cash or kind or by the provision of any service 

by a company t.o a polit.ical party. This ordinance was a 

major step in the direction of the separation of ·big money 

from politics. It. t.ried to cover what was left. by the 

Companies Amendment. Bill, 1969. But this ordinance, too, 

was not. re-enact.ed by po . .rliament. and lapsed t.wo mont.hs aft.er 

Mrs Gandhi's return t.o power in Jan. 1980. 
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Soon after the emergence of Rajiv Gandhi as Prime 

Minister, the matt.er of polit.ical donat.ion was give.n 

consideration. A mood of openess was prevailing in this 

regard in ruling party probably because of its overwhelming 

majority in parliament and the weak and scat.terned position 

of the opposition. There was no one in the race of 

political donations. Inthe meantime a proposal came from 

Election Commission in its t.hird annual report., 1985, 

suggesting t.o lift the ban on company donations. As a 

result of all the.se, t.he Companies Amendment. Bill, 1985, 

came into being which lifted the ban on companies donation. 

This bill enabled a company ot.her t.han a government company 

or a compmany in existence for less than three financial 

years, to contribute to a political party or for poliical 

purpose an amount not. exceeding 5% of the average. net. profit 

of .t.he company during the t-hree immediat.ely preceding 

financial years. The contribution can be made only by a 

resolution passed at the meeting of the board of directors. 

Any payment. made in cont.ravent.ion of t.he above provisions is 

punishable with fine extending t.o three t.imes the amount. of 

the contributions made and every officer of the eompany in 

default is punishable with imprisonment which may extend to 

t.hree years andalso with fine. Further, every company shall 

disclose in its profit. and loss aecount. t.he full 

particulars of such cont.ribut.ions made by it. to any 

40 



political party or for any political purposes (for details 

of Act, see Annexure 1). 

Introducing t.he bill, the Minister of Indian and 

Company Affairs, Mr Veerendra Patil, said: 

The companies should be permitted to make political 
contribution in order to enable the corporat.e sector to 
play a legitinate role within the defined norms in 
the funct.ioning of our democracy." ( 8) 

Mr Veerendra Patil further elaborated the factors 

which cont.ribut.ed t.o government. decision to bring forward 

this bill: 

Representat.i ves of trade and industry have been equally 
uring upon the government t.o reconsider replacement. of 
S. 293A by t.he law which was introdsuced in 1960 to 
permit companies to make political contributions 
subject only to certain celings. Companies rightly 
argue t . .hat t.hey are ent.i t.led t.o su.pport. a political 
party which believes in certain amount of freedom and 
privat.e business. Secondly, many companies felt. t.hat 
they can resist any pressure from any political party 
for out of the books donations, if t.hey are allowed t.o 
contribute by an enabling provisions of the statute, a 
certain sum which is in their capacity t.o spend. 
Thirdly, a company itself functions on the principle of 
share holders democracy and t.herefore a ban on 
political donation in a democratic s0ciety is an 
anarchronism."(9) 

8. India, Parliamentary Debates, Rajya Sabha, V0l. CXXXIV, 
No.ll, 14 May 1985, Rajya Sabha Secretariat, New Delhi, 
p. 254. 

9. Ibid., p.264. 
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But the bill was sharply criticized oh various grounds 

inside and outside the parliament. One major lacuna in the 

bill was in its provision that contribution can be made only 

by a resolution passed at the mee.t.ing of t.he baord of 

dire9t.ors. It. was cont.rary t.<') t.he principle of share 

holders democracy. Actually by making board of dirctors the 

deciding fact.or regarding poliical donat.ion, the bill tends 

to do injustice with the shareholders who invest. their money 

in a commercial concern without any knowledge of its 

political orientations, the business interest being 

predominant. The donat.ion t.o any political party, in the 

decision of whiqh they do not have any say, is sheer 

injustice with those share-holders who differ ideologically 

from that party. 

Further, the Companies Amendment Bill, 1985, which 

later became an Act, legalised the whole game which was 

earlier illegal and secret. It tended to create a 

at.mosphere, marked by t.he emergence of a close relat.ionship 

between the big money and politics. Now big money will get 

a legitimat.e and le.gal right t.o influence Indian polit.ical 

parties. This step is just contrary to what is the need of 

the situation i.e. the. separat.ion of money from politics. 
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Legal Provisions Restricting Election Expenses 

Legal provisions at this level are aimed to reduce the 

expenses incurred by a candidat.e on his elect. ion. Actually 

massive expenditure on elections incurred by individuals 

and parties has long been recognised. It prevents the man 

without adequate resource.s from succeeding in t.he elections. 

Commenting on it, Haman Ezekiel says: 

The high expediture on elections thus cor~~pts power 
at its very source, makes power an inst.rument of 
personal aggrandisement rat.her than of the achievement 
of National or social goals.(lO) 

The idea of creating legal barriers at this level is to 

give fair chance of success to every candidate, irrespective 

of one's financial resources. These provisions date back 

to Indian Penal Code, 1980' (Act 45 of 1860): 

171.H. Illegal payments in connection with an election: 

Whoever without t.he general or special authori t.y in 
writing of a candidate incurs or authorises expenses on 
account. of holding any public meet.ing, or upon any 
advertisement, circulat.ion or publication or in any 
other way whatsover for the purpose of promoting or 
procuring t.he election of such candiate, shall be 
punished with fine which may ext.end t.o five hundred 
rupees: 

10. Hanan Ezekiel, Will Ceiling on Expenses Help Remove 
Corruption?, Economic Times (New Delhi) 2 Nov. 1980. 
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Provided that. if any person having incurred any such 
expenses not exceeding the amount of ten rupees 
without authori t.y obt.ains within ten days from the 
date on which such expenses were incurred the approval 
in writing of the candidate, he shall be deemed to have 
incurred such expenses with the authority of the 
candidate. 

171. I. Failure t.o keep election account.s: 

Whoever being required by any law for t.he time being 
in force or any ruling having the force of law t.o keep 
accounts of expenses incurred at or in connection with 
an election fails to keep such accounts shall be 
punished with fine which may extend t.o five hundred 
rupees.(ll) 

Some provisions are also in Rrepresentation of the 

People Act, 1951 (43 of 1951). This Act was passed in order 

t.o provide for the conduct of elect.ions t.o parliament. and 

state. legislat.ures, the qualifications and disqualificat.ions 

for membership of these houses, the corrupt pracices and 

other offences at. or in connect. ion with such -elect. ions. The 

part. V, and Chapt.er VIII of t.his Act. deals with t.he 

phenomenon of election expenses: 

11. 

77. Account. of election expenses and maximum t.hereof: 

(1) Every 
or by 

candidate at. an elect. ion either by himself 
his election agent., keep a separate and 

India, Ministry of Law, Justice and Company Affairs 
Manual of Election Law (New Delhi, GOI Press, 1984, 
lind Diglot ed.) p. 64 
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correct account of all expenditure in connection 
with the election incurred or authorized by him or 
his election agent between the date on which he 
has been nominated and the date of declaration of 
the result thereof, both dates inclusive. 

( 2) The account shall contain such part.iculars, as 
may be prescribed. 

(3) The total of the said expenditure shall not 
exceed such amount as may be prescribed. 

78. Lodging of accou.nt with the district election 
officer: 

( 1) Every contesting candidat.e at an election shall, 
within thirty days from the date of the election 
of the returned candidate or if there are more 
than one returned candidate at the election and 
the dates of their election are different, the 
later of those dates, lodge with the district 
election officer an account of his election 
expe.nses which shall be a true copy of the account. 
kept by him or by his election agent under section 
77. 

(2) The reference to the district election officer 
insub-section ( l) shall, in arelat.ion to a 
constituency in a union territory, be construed 
as a refere.n<?.e t.o the ret.urning offi<?.er for t.hat. 
constituency.(12) 

A major st.ep was taken by the government in 1974 when 

explanation 1 was inserted to the S. 77 of the 

Representation of the People Act, 1951, by Act 58 of 1974: 

Nothwi thst.anding any judgement, order or de<?.ision of 
any count to the contrary, any expenditure incurred or 

12. Ibid. p.ll5. 
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authorized in connection with the elect.ion of a 
candidate by a pol~tical party or by any other 
association or body of persons or by any individual 
(other than the candidate or his election agent) shall 
not be deemed to be or shall not ever be deemed to have 
been expenditure in connection with the election 
incurred or authorized by the candidat.e or his election 
agent for the purpose·of this sub-section.(13) 

In the. background of this ordinance was t.he judgement 

of Supreme Court in the controversial case of Kanwarlal 

Gupt.a vs Amarnat.h Chawla and others. In t.his case, the 

Supreme Court. observed t.hat: 

The 1 imi t. on the expe.ndi t.ure cannot 
candidate. by not. spending any money 
leaving ot the political party or 
supporters t.o spend an amount far in 
limit.(14) 

be evaded by 
of his own 
his friends 

excess of 

The judgement creat.ed for government a 

the 
but 
or 

t.he 

very 

embarrassing s i tuat. ion, where t.he only face-saving 

al ternat.i ve was the amendment in t.he Rrepresentation of the 

People Act, 1951 by Act. 58 of 1974. 

"Notwithstanding any judgement, order or decision of 
any court to the contrary, any expenditure incurred or 
authorized in connection with the election of a 
candidat.e by a poli t.ical party or by any ot.her 
association or body of persons or by any individual 
(other t.han t.he candidat.e or his elect.ion agent) shall 
not be deemed to be and shall not ever be deemed t.o 

13. n. 11, p.64. 

14. AIR, 1975, SC 308. 
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have been expendi t.ure in connect. ion with t.he election 
incurred or authoirzed by the candidate or his election 
agent for the purpose of this sub-section.(15) 

In the background of this Act was t.he decision taken by 

Delhi High Court in t.he controversial case of Kamwarlal 

Gupta vs Amarnath Chawla and ot.hers, which put t.he 

government in a very embarrasing sit.ation. In order to 

save it.s face, the government. of Mrs Gandhi had no 

alternative but. to have t.he Act passed to this effect.. By 

this Act, a protect.ing umbrella was provided. It. was 

completely motivat.ed by the naked self-interest of the 

ruling party. It gave a serious blow t.o the democratic 

process in t.he country. In t.he first. place, by promulat.ing 

this Act, the government. nullified t.he judgement of t.he 

court and subordinat.ed the judiciary. Thu.s, it. was a se.t. 

back t.o t.he institutional arrangements and a show of the 

dictatorial temprament. This ordinance was sharply 

criticized. Though apparently intended to give a definite 

interpret.ation t.cl t.he S. 77 of the Represent.at.ion of t.he 

people Act., 1951, it was mot.ivated by the int.erest. of the 

ruling party, having t.he sole aim of providing 'prot.ecing 

umbrella'. By placing the expenses incurred by political 

part.ies or associat.ions in conne.ct.ion with theelect.ion of a 

15. Ibid.,p.ll5. 
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~andidate beyond the s~ope ofthe ~elings, the amendment gave 

a wide scope to money power to play a decisive role. in 

electoral politi~s. In this regard; Mr M.R. Mehe.r 

commented: 

This ordinance would enable the candidat-e to incur any 
amot1nt. of expenditure wi t.h impuni t.y so long l t is 
done through an organis'--ttion or thro1.1.gh aother person 
who may be his friend or his relat.ive. This would 
make the limit of election expenditure by the ~andidate 
nugatory.(l6) 

Thus, t.his amendment legalized t.he 1.1.nlimi ted flow of 

money in electoral politics through political party - a step 

taken just contrary to the need and demand of the situation. 

A~tually, it made t.he provision of ceiling on the expenses, 

incurred by a candidate in connect.ion with his election, 

meaningless and ineffect.i ve. 

The situation worsened when explanat.ion 3 was added t.o 

t.he S. 77 of t.he Represent.at.ion of Pe.ople Act., 1951 by Act. 

40 of 1975: 

For the removal of doubt, it is hereby declared that 
any expendi t.ure incurred in respect of any arrangement. 
made, facilities provided or any other act or thing 
done by any person in the service of the goverment and 
belonging t.o any of t.he classes mentioned in c.lause ( 7) 
of sect.ion 123 in t.he dis~harge or purported t.o 
dishcarge of his official dut.y as mentioned in the 
proviso t.o t.hat ~lause shall not. be deemed to be. 

16. Meher, M. R. Reducing influence of Money Powe.r in 
Eelections, Finan~ial Express (Bombay), Nov. 10, 1974. 
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expenditure in connection with t.he. <9lect.ion incurred or 
authorized by a candidate or by his election agent for 
the purpose of this sub-section.(17) 

This step of the government was also politically 

motivat.ed. The decision of Allahabad high court. against. Mrs 

Indira Gandhi, the Prime Minister, left. to the government no 

alternative but to take some legislat.ive measure in order to 

nullify the judgement of Allahabad High Court. Thus, 

explanat.ion 3 was added in t.he.. S. 77, which enabled the 

Supreme Court to reverse the judge.ment. of AllCl.habad high 

court, sacrificing the norms and values which form t.he 

essence of the democracy. This ordinance completed the 

process started by the earlier ordinance of 1974, i.e. the 

process of the legalization of the flow of money in 

elect. ions. It covered those aspects of this pro~ess which 

were beyond the scope of t.he earlier ordinance. 

Thus, as a result of these amendments, the election 

laws relating to election expenses became a hoax. The new 

arrangaemens enabled a candidat-e t.o spend a lot of money 

through political parties and other chanels, in connection 

his eV~ct.ion, without breaking any law. It has made 

elections cost.lier day by day. Now a serious candidate 

17. n. 11, p. 116. 
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having a small amount. of money, has a very 1 it t.le chance of 

success. The way t.o parliament is opened for those only who 

have money - power, a si t.uat.ion creating various types of 

distortions in t.he democratic fabric of Indian polit.y. 

Celin.gs: 

The celing means the maximum amount of expenditure 

which a candidate can incur in connection with his election. 

The purposes behind limiting the expenditure by legal 

provisions are well expressed by Justice Bhagwati: 

The object of the provision limit.ing the expenditure 
is two-fold: firstly, it should be open to any 
individual or any political party, however, small, t.o 
be able t.o contest. an election on a foot.ing equality. 
The other objective of the limiting expenditure is t.o 
eliminate as far as possible, the influence of big 
money in the electoral process.(18) 

In fact, all democratic countries have made it a 

general practice to control statutorily the expenditure 

incurred by a candidate in connection with his election. In 

India, during debate on t.he Representat.ion of the People 

Act, 1951, some members of t.he parliament pleaded for 

statutory fixation of the celing an expendit.ure. But the 

majority of t.he members we.re of the view of leaving t.he 

18. AIR, 1975, SC, 308. 

50 



matter to be regulated by rules which could be conveniently 

notified as circumstances required. 

The Rule 90 of the conduct of elect.ions rules, 1961, 

deals with the concept of ceiling: 

" ( i) The tot.al c,f the expenditure of which amo1J .. nt is to 

be kept under S .. 77 and which is incurred in c0nnection 

with an elect.ion in any one parliament.ary constit.u.ency 

shB .. ll not exceed 

a] Rs.25,000 inthe case of a constituency in a state, 

b) Rs.lOOO in the case of a constituency in any union 
terri t.ory. · 

(ii) The total ofthe expenditure of whih account is to 

be kept under S .. 77 and which is incurred in connection 

with an election in any one assembly constituency shall 

not exceed the amount. specified in respect of that 

constituency in the following table: 

State Amount Rs. 

Andhra Pradesh 7000 

Assam 6000 

Bihar ·8000 

Gujarat 8000 

Kerala 7000 

M.P .. 7000 
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Madras 9000 

Maharashtra 8000 

My sore 6000 

Orissa 7000 

Punjab 7000 

Rajasthan 6000 

U.P. 6000 

West Bengal 7000. ..19 

The various factors such as rising prices, inflation 

etc. made the ceiling of Rs.25,000 unrealistic and 

irrelevant. In a number of cases, the election expeenses of 

a candidate exceeded the prescribed limit. In its report on 

Third General Elections, 1962, Election Commission, observed 

that --

"The legal provisions relating to election expenses as 
they are at present are of no use and call for drastic 
amendments or total repeal. The general impression is 
that wherever the elections are hot.ry cont.ested, the 
really serious candidates have to and do in fact, 
spend much more t.han the prescribed maximum amount". ( 20) 

19. India, Ministry of Law, .Justice and Company Affairs, 
Manual of Election Law (New Delhi, GOI Press, 1971), 
n 2, p. 341. 

20. India Election Commission, Report on Third General 
Elections in India, p. 124. 
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Before the Lok Sabha election 1971, the Commission had 

recommended to the goverment t.o raise the permissible limits 

of election expenditure by candidate. Accepting this 

recommendation the government notified the new ceilings on 

expenditure for parliamentary and assebly constituencies on 

Jan . l 7 , 19 71 : 

The maximum permissible limot of election expenses had 
been raised from Rs.25,000 to Rs.35,000 in all .states 
except Orissa (25,000); Jammu and Kashmir (25000); 
Manipur (17,500); Tripura {17,500); Nagaland {15,000). 
For Chandigarh and Delhi it was Rs.lO,OOO each. In the 
Andaman and Nicobar islands; Pondicherry; Goa, Dman and 
Diu; Minicoy, Lakshadweep islands and Mizoram, the 
celing was 12500 each. The permissible expenditure for 
a parliamentary constituency in Dadra and Nagar Haveli 
has been fixed at Rs.6000. The maximum limit.s for 
election expense in assembly constituencies vary from 
Rs.25000 in Manpur, Tripura, Meghalya and Pondicherry 
to 12500 in UP.(21) 

But these prescribed limits too could not cope with the 

sit.uat.ion during 70's when the increase in the overall price 

st.ruct.ure resulted in the increase in the cost (>f 

elect.iow=.ering. Because of this, such limits were seldom 

observed. In fact, the limits were so low that they had no 

relationship with the existing relaties. In this regared 

the Election Commission expressed its grave concerns. In 

its report. on t.he general elections to thf-~ House of t.he 

People, 1980, the Commission observed that: 

"'J'here is every justificat.ion for t.he upward revision 
of the limits of elect.ion expenses. At t.he same time, 
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the limit should be fixed at such reasonably low level 
as not to defeat the very purpose of fixing a ceiling 
on election expenses, i.e. curbing the infuence of 
money power in the elections.(22) 

After making an etimate of t.he number of electors and 

expenses incurred in the general election of 1977 and 1979, 

the Commission pointed out Rs.lOOOOO as a reasonable maximum 

limit for a parliamentary constituency where the existing 

limit was only RTs.35,000. The proposal was accepted by 

the government and Rule 90 of the conduct of elect.ion rules 

1961, was amended by the Ministry of Law, Just.ice and 

Company Affairs, on 29th November 1979.: 

The permissible maximum limot of election expenses for 
parliamentary constituency was raised to Rs 100000 for 
all states, except Himachal Pradesh (75,000); Manipur 
(75000); Jammu and Kashmir (75000); Manipur (75,000); 
Meghalya (35,000); Nagaland (75,000); Sikkim (35,000); 
Tripura { 75,000) . For Delhi and Pondicherry, it. was 
50,000 Arunachal Pradesh, Chandigarh, Goa, Daman and 
Diu, and Mizoram had t.he limit. Rs.35,000 each.(23) 

This upward revison of the ceilings was in accordance 

with the existing realities. But once again the inflatory 

growth and rising price-structure made it irrelevant. 

Impossibility of fighting elections within this prescribed 

21. R.P. Bhalla, Elections in India, N.D., S. Chand, 
p.314. 

1973, 

22. India, Election Commission, Report on the General and 
Vice-Presidential Elections, 1979, pp. 163-165. 

23. n. 13, p.235. 
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limits was expressed by the political parties. Once again 

the definition of reasonable limit changed with the changes 

in the situation. There grew a demand to raise the maximum 

permissible limit of election expenses in order to give 

legal relief to the candidates who were finding it very 

difficult to contest the elections within this prescribed 

limits. Thus, in order to cope with the charging situation 

S.90 of the conduct of elections rules, 1961, was amended on 

5th September 1984, by notification number S.O. 67l{E) 

whereby: 

The maximum permissible limit of election expenses was 
raised to Rs.l,50,000 with variations in different 
states, for parliamentary constituency, while in 
assembly constituencies, it was Rs.50,000 with 
variations in different states. [For details, please 
see annexure 2].{24) 

Thus, the maximum permissible limit of election 

expenditure is now reasonable . But. it is a hypocri t.ical 

belief that by prescribing a limit, the menance of money 

power can be curbed. Infact, the whole scheme of ceilings 

cannot work perfectly, unless remains Explanation 1 to S.77 

of the People Representation Act, 1951, enabling political 

parties and associations t.o incur expenditure in connect. ion 

with t.he elections without. any breach of law. So besides, 

upward revision of permissible maximum expenditure, some 

24. n. 11, p.235. 
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sorts of concret.e effect.ive control on election expenses is 

also needed. Only then, the purpose of putting ceilings on 

election expenses, can be realized. 

The legal provisions regarding money power are 

effective only to a limited extent.. The st.at.utory position 

regading money power in elections, contains many loopholes 

which give a free hand to candidat.es and political parties 

to spend more than that which is prescribed by the legal 

provisions, and no law is broken in legal terminology. 

After every general election numerous pet.i tions against 

candidates are filed, but no one is disqualified. It is an 

ironical situation which can be removed only by making some 

drastic changes in the statutory position in respect to 

money power. 
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CHAPTER 4 

CORRUPT PRACTICES 

The democratic fabric of Indian polity, has been 

distort.ed, to a great extent; by the prevalence of the 

corrupt practices at the time of elections. Corrupt 

practices cover various aspects of elections, such as the 

misuse of power by the ruling party in order to influence 

the outcome of elections, t.he case of bribery, undue 

influence, use of muscle-power, filing of false returns of 

election expenses, etc. In fact, corrupt practices are 

assuming a wider dimensions day by day. The irony of the 

situation is that. the statutory position does not 

satisfactorily cover the various aspects of corrupt 

practices with the result that these pracrices are beyond 

the scope of effective control. Under the existing 

electoral laws, the Election Commission has little or no 

p<)wer t.<J deal direct.ly with c:ases of corru.pt. pract.ices, 

which san be challenged only through election petitions 

filed by a contesting candidate or a voter in t.he 

consti t.uency. Further, various amendments in t.he legal 

provisions, have worsened the si t.uat.ion. On this aspect, Dr 

.J. K. Chopra comments: 

"Provisions regarding minor corrupt practices and 
illegal pract.ices which were penalised by t.he CJriginal 
Act have been removed altogether from the statute book. 
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This has no doubt simplified the law 
undesirable consequenes as well.(25) 

but has 

The statutory position regading corrupt practices will 

be dealt with separately under two heads: 

Use of Official Machinery: 

This aspect of corrupt pracices is directly related to 

the advantages, which the ruling party enjoy over other 

parties in connection with the election. In one sense, thse 

practices incline the balance in favour of the ruling party. 

After every elections, the opposition parties complain 

regarding these practices which usually include: the use of 

official position to influence voters by making promises on 

the eve of elections; the use of official machinery; the use 

of official buildings, and official conveyance. 

The statutory position regarding the use of official 

position in making promises by the declaration of public 

policy on the eve of elections is very ineffective. There 

is ample scope for the ruling part.y to take advantage of it 

and gain a favourable posi t.ion in relation to other part.ies 

at the time of elections. The legal provisions regarding it 

in S. 123 (2)(b) of the Representation of the People Act, 

1951, make the position very clear: 

25. Chopra, J.K., Politics of Electroal Reforms in India, 
(N.D., Mittal), 1989, p. 176. 
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"A declaration of public policy, or a promise of public 
action, or the mere exercise of a legal right without. 
intent to interfere with an electoral right, shall not 
be deemed to be interference within the meaning of this 
clause. { 26) 

So the legal position is that t.hose actions of the 

ruling party which are direct.ly int.ended to interfere with 

an electoral right, shall be deemed to be a corrupt 

practice under undue influence. But the experiences show 

that it is very difficult to differentiate the actions of 

the ruling party as political motivated with election as the 

focal point of attraction. In fact, the preparations for 

electoral cont.est begin a year before the elections, when 

every move of the ruling party is calculated on the basis of 

electoral gain. So at that time, it is next to impossible 

to prevent the ruling party from declaring such policies 

having political motive behind them. The situation becomes 

more complicated when election is near. Effort.s have been 

made by t.he Elect.ion Commission t.o check this aspect. by the 

issue of code of conduct to be observed by the political 

parties, including the ruling party from time to time, but 

t.he lack of legal sactions behind t.hem, makes t.he whole 

exercise futile. 

26. n. 11: p. 126. 
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There is another danger inherent in t.his form of 

corrupt practice; the services of the government official 

for the furtherance of the prospects of the ruling party at. 

the time of elections. The S. 123 (7) deals with this aspect 

and include in the corrupt practices: 

The obtaining or procuring or abetting or attempting to 
obtain or procure by a candidate or his agent or by any 
other person with the consent of a candidate or his 
election agent any assistance (other than the giving 
of vote) for the furtherance of the prospects of that. 
candidate's election, from any person in the service of 
the government and belonging to any of the following 
classes, namely: 

a) gazetted officers; 

b) st.ipendiary Judges and Magistrates; 

c) Members of the armed forces of the Union 

d) Members of the police forces; 

e) Excise officers; 

f) Revenue officers 

g) Such other class of persons in the service of the 
gQvernment. e<.s may be pref.:·<:~ribed. ( 27) 

These provisions worked satisfactorily till mid-70s 

wi t.hout any major amendment .. The ruling part.y hesit.ated in 

misusing the government officials at the time of elections. 

27. Ibid., p.127. 
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As t.he ruling part.y was not. legally in posit.ion to t.ake 

advantages of i t.s power in this respect. t.he electoral 

contest was fair. A sort of equality in this respect, 

though not perfectly, existed etween the ruling party and 

the opposition parties. But this situation did not continue 

for long. The post-Nehru period witnessed various types of 

dist.ort.ions in the democratic fabric. The idealism of 1950s 

and 60s gave way to Machiavellian type of politics where 

ends rather than means became the slogan. In this 

situation, every institution was used rather misused for t.he 

furtherance of the personal rule of then Prime Minist.er. 

The climax of the new sit.uation came, when the elect.ions of 

Mrs Gandhi was declared null and void on t.he charge of 

corruptingly t.aking t.he services of Mr Yashpal Kapur, a 

gazet.t.ed officer misusing t.he g<)vernment machinery for t.he 

furtherance of her elect.ion by the judgement of Allahabad 

High Court. This was a complicated situation creating a 

sort of constitutional crisis. In order to cope with the 

new sit.uat.ion, a clause was added in S. 123 (7) 

Representation of the People Act, by Act 40 of 1975: 

Where any person in t.he service of t.he government. and 
belonging to any of the classes aforesaid, in the 
discharge or purported discharge of his official duty, 
makes any arrangements or provides any facilities or 
does any other act or thing, for, to, or in relation 
to, any candidate or his agent or any other perosn 
acting with the consent of the candidate or his 
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election agent, {whether by reason of the office held 
by the candidate or for any other reason), such 
arrangements, facili t.ies or act or thing shall not be 
deemed to be assistance for the furtherance of the 
prospects of that candidate's election.(28) 

This politically motivated and face-saving amendment 

brought a change in the meaning of t.his whole sub-section 

inthe favour of ruling party. Now, in this changed 

statutory position, the ruling party is capable of utilziing 

the services of government officials in furtherance of its 

election prospects without any breach of law. The whole 

game relat.ing t.o this form of corrupt. practice, is now 

legalised by t.his amendment. The impart.ialit.y of t.he. 

officials is within the scope of the doubt to a great 

disadvantage of the opposition parties. The si tuat.ion is 

well observed by Mr R.K. Hedge: 

"The entire law on the aspect of abuse of government 
machinery is archiac and pathetically inadequate. Even 
some checks which it originally povided were erased in 
1975. This is crying shame,. "(29) 

The ruling party in another respect also is in an 

advantageous position: the use of government transport for 

the furt.herance of its elect. ion prospect.s. This is not a 

28. Ibid., p. 127. 

29. Hegde, R. ,K., Electoral Reforms, Banglore, 
State Janata Party, 1985, p. 66: 
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corrupt practice under the existing laws. The instances of 

the use of helicopters etc., by the Prime Minister and other 

Ministers for their electoral tours, are on the increase day 

by day. This facility enables them to cover a large 

distances in comparision to the leaders of the opposition 

parties, thus bringing a sort. of inequality between the 

ruling party and the opposi t-i<m parties. However, in 

ordert.o bring a sort of equality, a model code of conduct 

has been evolved by the Election Commission, which prohibits 

t.he Ministers from using the government transport for the 

furterance of the interests of the party in power. It. is 

sort. of moral restraints lacking legal sanctions, thus of no 

practical use, because in the real Machiavellian type of 

politics, appeals on t.he ground of morality, are most 

unappealing. Even this is incomplete as Prime Minist.er, the 

biggest vote catcher for the ruling party, has been exempted 

from this prohibition on the ground of security. This 

gives an unfair advantage t.o the part.y in power, becatJ.se as 

L.P. Singh comments: 

In elections in a democracy, communicating with the 
electorate on t.he._ policies and programmes of a party is 
of crucial importance, and the extent of easy and quick 
mobility of the party leader determines the proportion 
of the electorate which he can address.(30) 

30. Singh, L.P., Electoral Reforms, (New Delhi, Uppal), 
1986, p.40. 
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Thus, dispite of t.he restrictions imposed by the model 

code of conduct, the ruling party is at an advantgageous 

position, because the whole scheme is baised in its favour. 

Actually, this should be made a corrupt. pract.ice 

included in the S. 123 ( 7) of the Represent.ation 

and be 

of the 

People Act. As the appeal on the ground of morality is 

ineffective and unrealistic in the present real politics, 

the whole conduct of the Ministers in this respect should be 

regulat.ed by the stat.utory provisions, forbidding t.his 

practice statutorily. 

In the modern age, t.he means of communicatyions such as 

Radio and T.V. also play an important. role. These are of 

vital importance for the mobilization of public opinion 

because of their capability to influence the millions in 

a very short period. Therefore, their utility at the time 

of elections cannot be imagine. The public opinion can be 

very easily influence by these and the wave phenomenon of 

elections is the out ... >c1me. of these. 

In India, T.V. and Radio are not independent and the 

p<.Jlicies framed by the government. regulat.e t.hem. In this 

situation, the ruling party is at advantageous position. It 

is usually companied a.nd qui t.e correct.ly t.hat t.hese t.wo 

medium of communications help the ruling party a lot in 

the image-building process at the cost of opposit.ion 

64 



parties. This aspect of party-politics is well expressed by 

Mr L.P. Singh: 

It has been the complaint of practically all the 
political parties, except the party in power that the 
coverage of elections by All India Radio and 
Doordarshan is biased in the favour of the party in 
power at the Centre. As AIR broadcasts are listened to 
throughout the country and with the sett.ing up of a 
large number of TV transmission or relay stations 
during the last two years or so, both these have become 
exceptionally potent media for influencing the public 
mind. It is argued that any slant given t.o broadcasts 
and presentations on these two media in favour of the 
party in power, is apt to prove harmful t9 the 
interests of other politifal parties and their 
candidates.(3l) 
There is no statutory provision which can effectively 

control the discriminatory behavour of the media. For the 

first time, Janata party government afforded facilities over 
. 

AIR and thereafter Doordarshan, on the eve of general 

elections to 13 assemblies in June 1976 to political parties 

for political broadcasts for a limited time. There was no 

discrimination in it between ruling party and the opposition 

parties. This scheme has been followed since then. But in 

another way, the government can earn goodwill and credit 

at the cost of the opposition parties by the selective 

presentation of the government activities on t.he AIR and 

Doordarshan during and in the mont.hs immediate.ly preceding the 

beginning of electoral proceedings. There is no effective 

check on this aspect. 

31. Ibid., p. 49. 
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Thus, the statutory position regarding the use of 

government machinery by the ruling party for the furtherance 

of it.s electoral prospects at the time of elections or even 

before it, is quaite unsatisfactory. The legal provisions 

are ineffective in checking the ruling party from taking the 

advantage of its position and call for a drastic change. 

Unfair Means 

There are various unfair means, which are adopted by 

the political parties at the time of elections in order 

to influence the electoral outcome. These acts on the 

part of the political parties, tend to distort the 

spirit of democracy at its beginning. The S. 123 of 

the Represent.ation of the People Act has attempted to 

define some of the unfair means which are usually 

prevalent at t.he time of election. 

Sub-sect.ion 1 of Section 123 of the Representation of 

the People Act. define bribery as: 

A. Any gift, offer or promise by a candidate or his 
agent. or by any other person with t.he consent of a 
candidate or his election agent of any 
grat.ification, to any person whomsoever with t.he 
object, directly or indirectly of indcing 

(a) a person t.o stand or not. to stand as or to 
withdraw or not to withdraw from being a 
candidate at an election, or 

(b) an elector to vote or refrain from voting 
at an election. 
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B. The receipt of, or agreement to receive, any 
gratification, whether as a motive or a reward. 

(a) by a person for standing or not standing as, 
or for withdrawing or not withdrawing from 
being, a candidate; or 

(b) by any person whomsoever for himself or any 
other person for voting or refraining from 
voting, or inducing or attempting to induce 
any elector to vote or refrain from voting, 
or any candidate to withdraw or not to 
withdraw his candidature.(32) 

This legal provision attempts to control a vital aspect 

of electoral process, that is, the use of bribes, in monetary 

and other forms, to influence the franchise on the basis of 

material gains rather. any ideological commitment: an. 

unhealthy trend, distorting democracy at it.s very beginning. 

But the inst.ances of the distribution of blanket and other 

goods before elections by the political parties are 

numerous. The election petitions containing the complaints 

of this practice, are filed after every general-el~ctions, 

but nothing happens t.o any on12. being charged of this 

practice, thus showing the inability of the legal 

provisions to cover the matters as a whole. 

Similarly S. 123 (5) of the Representation of the 

People Act, 1951, covers an important asepct of elections, 

that is, the use of vehicles by the politifal parties for 

the free conveyance of voters on the polling day it shows 

32. n. ll, p. 125. 
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the desire on the part of political parties to influence the 

final outcome of the elections by the show of its capacity 

to lure the vogers, a sick mentality that the scared rights 

of the franchise can be influenced by giving some immediate 

facilities on the polling-day. It. is an open and dirty 

game, in which the party having more resources is at an 

advantageous position. This game is controlled by S. 123(5) 

to some extent when it includes in corrupt practices: 

The hiring or procuring, whether on paymnt or 
otherwise, of any vehile or vessel by a candidate or 
his agent or by any other person with the consent of a 
candidate or his election agent, or the use of such 
vehicle or vessel for t.he free conveyance of any 
elector (other than the candidate himself, the members 
of his family or his agent) t.o or from any polling 
station provided under section 25 or a place fixed 
under sub-section (1) of section 29 for the poll: 

Provided that the hiring of a vehicle or vessel 
by an elector or by several electors at their joint 
costs for the purpose of conveying him or them to and 
from any such polling station of place fixed for the 
poll shall not be deemed to be a corrupt practice under 
this clause if the vehicle or vessel so hired is 
a vehicle or vessel not propelled by mechanical 
power.(33) 

The legal provisions, in practice, are ineffective in 

checking the use of Motor-Vehicles at the time of elections. 

The electoral contest is marked by the use of vehicles by 

rival political parties in increasing number for the purpose 

of convassing etc. This add, to a great extent, in the 

33. Ibid., p. 127. 
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of a specific number of vehicles which a candidate can use 

for the purpose of his election.eering, in the 

provisions, makes the whole subject controversial. In 

add present situation, the candidate is required to 

legal 

the 

the 

amount being spent on the hiring or procuring of vehicle in 

the account of his election expenses. But in actual 

practice, the candidates usually give the false number of 

vehicles being used by them which is obviously less than the 

actual number being used by them. Thus, a change regarding 

this aspect is necessary in order to make legal provisions 

more effective. 

As mentioned earlier, under S. 77 of the Representation 

of the People Act, 1951, a candidate is required to keep a 

separate and correct account of the expenses incurred by him 

or his election-agent in connection with his election and 

lodge it with the district election officer under S.70 of 

the same Act. S. 123 ( 6) . The breach of this included in t.he 

cor~Apt practices. 

Thus, it tends to impose a sort of restriction on a 

candidate in connection with his election expenses. But 

after every general elections, the instances of 

contravention of S.77 by the candidates, are found in large 

number. The whole scheme has been made ineffective by 1956 

Amendment to the Representation of the People Act 1951 which 
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restricted the .accounting of the expenses between the 

not.ification of elections and the declaration of the 

results, thus giving a chance to candidate to incur 

expenditure either before the Notification or after the 

declaration of the results. As Election Commission 

observed: 

The amendments to the Representaton of the People Act 
1951 made in 1956 in so far as the account of election 
expenses is concerned have rendered the entire scheme 
of the Act on this subject practically nugatory. Too 
many loopholes have been left in the law with the 
result that. a candidat.e can easily evade the object.ives 
of the law, if he is so inclined.(34) 

Besides these, S. 123 of the Represent.ation of t.he 

People Act, 1951, also includes the promotion of feeling of 

enmity or hatred between different classes on grounds of 

religion, race, cast.e, community or langu.age by a candidate 

for the furtherance of his election prospects [S.123 (3AO]; 

publication of false statement in relation to the personal 

character or conduct of any candidate [S.123 (4)]; threat to 

any candidate or elector with injury of any kind including 

social ostracism and excommunicat.ion or expulsion from any 

caste or community or inducement to' a candidat.e or elect.or 

with the prospects of divine displeasure 6r spiritual 

censure [S.123(2A]. But these practices are not within the 

34. India, Election Commission, Report on the Second 
General Elections, 1957, (GOI Press, New Delhi, 1959) 
p.l87. 
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scope of the present study. So any analysis of them is 

irrelevant and unncessary in the present context .. 

At present,the statutory position as regards corrupt 

practices, is not satisfactory. The legal provisions as 
0 

originally enacted were effective, to some extent, in 

checking the prevalance of corrupt practices. But t.h-= 

various amendments in the original provisions, made the 

whole provisions ineffective and to same ext.ent. 

meaningless. The situation at present demands a drastic 

change in the legal provisions regarding corrupt practices, in 

order to bring a sort of equity in electoral politics. 
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CHAPTER 5 

CODES OF CONDUCT 

There are numerous pract.ices prevalent during t.he time 

of elections, which remain outside the scope of existing 

legal provisions. Consequent.ly, their breach do not involve 

any punishment for the guilty person. But sometimes, they 

assume a dimension which influences the elect.oral verdict, to 

some extent. So their pot.ent.ials for influencing the 

elections cannot be underestimated. So in order to regulate 

them, the Election Commission mixing old guidelines with 

new details, evolved codes of conduct. for t.he guidance of 

the political'parties and candidates. 

These codes of conduct are merely a set of ccmventions 

lacking any legal sanction. Probably, the idea was borrowed 

from the Brit.i~:h syst.em where convent.ions play an important. 

role in various aspects of life. These codes attempt to 

cover almost all th€ r€sidual mat.ters, which are not cover€d 

by the legal provisions but at the same time r€quir€ some 

regulatory measures in <Jrder to keE>.p alive t.he democrat.ic 

spirit. The procedure of framing this code of conduct is 

evolving in nature subject to the experiences. Inspite of 

dealing wit.h major proble.ms, t.he code of conduct. deals wit.h 

the small and practical probl€ms being faced by the 
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candidat.es and electors at the t.ime of elections. The codes 

of conduct, thus, deals with the practical aspects of the 

electioneerings. 

The model codes of conduct are in the form of 

instructions given to the political parties and the 

candidates by the Election Commission for a smooth and fair 

conduct of elections. There is no legal sanctions behind 

them. This means that there cannot be any appeal against 

any one if he tries to act against the spirit of the code. 

The purpose behind the issue of the code is only to make or 

appeal to the conscience of the candidate that he should act 

accoreding to the instructions given by the Election 

Commission in order to maintain a sort of the fairness at. 

the t.ime of election. So it is merely an appeal rather an 

order. It is left to the candidate whet.her he follows t.he 

instructons or not. There is not any sort of compulsion. 

'What he should do rat.her what he is compelled to do' , is the 

main notive behind the issuing of the model codes of conduct 

by t.he Election Commission. The model code of conduct, in 

fact gives the idea of an ideal type of elections in which 

there is no discrimination between the ruling party and. 

other parties or between rich candidates and poor 

candidates, thus a scene of fairness during an election when 

political recruitment is made. 
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The scope of the code of conduct is very wide and 

covers various aspects of electionineering. It has been 

well expressed by Mr L.P. Singh in his book Electoral 

Reforms: 

The code is designed to regulate (a) the general 
conduct. of political part.ies and candidates, (b) 
election meetings, (iii) processions, (iv) conduct of 
all concerned on the polling day, (v) entry into the 
polling booths, and (vi) the conduct of the party in 
power. {35) 

Thus, the code of conduct covers the whole process of 

electioneering from its beginning to its end. A sort of 

moral restraint is imposed on t.he candidates t.o follow t.he 

instructions throughout the period of election. This 

concept is based on the assumption that the will rat.her 

force is the. motivating factors. So t.he success of the 

measures, to a great ext.ent, depends on the fact that how 

these instructions are taken by the candidates and political 

parties, whether lightly or seriously. 

The idea of code of conducts dates back to 1961 when 

t.he national int.e.gration conference advised the formulat.ion 

of a set of conventions to regulate and guide political 

parties at the time of elections. The code of conduct for 

35. Singh, 
46. 

L.P. Electoral Reforms, N.D., Uppal, 1986, p. 
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term elections in 1962. Later political parties in several 

political parties was first evolved in Kerala during mid-

st.at.es evolved t.he code of conduct. for t.hemselves during 

election. These were the efforts made by the political parties 

at the state level only. The need for a code suitable for 

the whole country was felt by Election Commission. 

Accordingly, in 1971, a Model Code of Conduct was issued by 

the Election Commission for t.he guidance of political 

parties and candidats. The code had 12 point.s which t.ried 

to cover various aspects of the elections. But only four of 

them are relevant for the purpose of t.he present. study: 

(5) The government officers, while taking measures to 
maintain law and order, will take care not. t.o 
impose undue restrict.ions on civil liberties and 
will not employ such measures as would interfere 
with a satisfactory election campaign bythe 
part.ies. 

( 6) The ruling party will ensure that no 
given for any complaint that it has 
official position for the purpose of its 
campaign. 

cause is 
used i t.s 
elect. ion 

(8) All parties and candidates should cooperate with 
the officers on election duty to ensure a peaceful 
and orderly poling and complete freedom for the 
voters to exercise their franchise without being 
subjected to any annoyance or obstruction. 

{ 9) All parties and candidat.es shold avoid 
scrupulously all activities which are corrupt 
practices and offences under the election law, 
such as the brining of voters, intimidation of 
voters, t.ransport and conveyance of vot.ers to and 
from polling relations.(36) 

36. India, Election Commission, Report on the Fifth General 
Elections in India, 1971-72, pp. 151-52. 
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Thus, the Model Code of Conduct issued by Election 

Commission was in the form of general instructions in order 

to maintain a sort. of fairness at the time of electi<lns. 

The success or failure of the code depended to a great 

extent on the parties and candidates. From the very 

beginning Election Commission was not having an optimistic 

outlook as regard t.he future of these codes, as is clear 

from the comment. of Mr S. P. Senvarana, then Chief Election 

Commissioner: 

Such code of conduct is of little practical value 
because no party or no candidate observes the various 
rules and instructions laid down in such code of 
conduct at the crucial time, namely election time. At 
that time every political party and every candidate is, 
so as to say, overpowered and overwhelmed with an 
extreme sense of selfishness and hardly hesitates to 
have recourse t.o means, fair or foul, t.o win the 
elections. Therefore, the issue by the Election 
Commission of any code of c:onduct before an election, 
is more or less, a meaningless ritual in which high 
sounding jargons are formulated and published on ev•e.ry 
occasion.(37) 

But this sort of helplessness and pessimism of 

Election Commission did it prevent it from revising the 

model code of conduct from time to time accordingto t.he 

changing situations which produced new types of problems. 

This code was revised in 1974 before the general elections 

to legislative assemblies of five states/union territories 

held in that year. It had 23 points which, in detail, dealt 

37. Ibid., p. 152. 
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with the question of procession organised by the political 

parties at the time of election. No other matter of any 

importance was given attention. 

A thorough revision of t.he model code of conduct came in 

1979. This t.ried to cover various aspect.s of 

electioneering. Some instructions were given to the ruling 

party in order to create a sense of fairness at the time of 

elections: 

The party in power whether a·t the centre or in t.he 
state or states concerned, shall ensure that no cause 
is given for any complaint that it. has used its 
official position for the purposes of its election 
campaign, and in particular--

i) Government. 
furtherance 
power; 

vehicles 
of the 

shall not 
interests of 

be 
the 

used 
part.y 

for 
in 

ii) Public places such as Maidans etc. shall not be 
monopolised by itself for holding elections 
meetings. Other parties and candidates shall be 
allowed the use of such places on the same terms 
and conditions on which they are used by the party 
in power. 

iii) Rest houses, dak bungalows or other government 
accommodation shall be allowed t.o be used by other 
parties or candidat.es in a fair manner. 

i v) Issue of advert.isements at. t.he cost. of t.he public 
exchequer in newspapers and other media during 
t.he elect.ion period regarding t.heir achievement.s 
with a view to the furthring the prospects of the 
party in power shall be scrupulously avoided. (38) 

38. India, Election Commission, Report on the General 
Elections and Vice-Presidential Elections, 1979, pp. 
96-97. 
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Thus, through these instructions, efforts were made to 

regulate the behaviour of the party in power during 

election. The purpose behind t.he issue of such inst.ruct.ions 

is only to ensure that ot.her parties should not. suffer or 

face discrimination in the face of the enormous power 

enjoyed by the ruling party at the time of elections. 

The current code of conduct, issued in 1984, did not. 

tell any thing new. Only two aspect.s of electioneering were 

specifically mentioned: 

1. Public places for holding election 
use of helipads f<:Jr air-flights 
monopolised by the ruling party. 

meetings 
shall not 

and 
be 

2. Similar provision was made regarding use of 
government transport including official aircraft 
and announcement of financial grants etc.from the 
time the elections are announced by the 
Commission.(39) 

Thus, t.hese instructions were meant only for the ruling 

part.y in order to maintain the fairness at. t.he t.ime of 

elect.ions. These instructions were, in fact, aimed at 

bringing the ruling party to the position of equality in 

relation with other parties. 

But the experiences with these model codes of conduct 

have not been very happy. In the absence of specific 

39. Hegde, R.K., Elecoral Reforms, 
St.ate Janata Party, 1985, p. 61. 
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statutory sanction, these codes do not exert any pressure on 

the political parties to follow the instructions. It is 

left to the good spirit of the political parties and the 

candidates that they will follow the instructions of 

Election Commission in order to keep alive the democratic 

spirit. It. is an appeal to the conscience of the political 

part.ies on the assumption that will rather force 1s the 

basic motivat.ing fact.or. But this appeal seems to be 

unheeded. Increasing insta"nces of the breach of t.he code 

are found after every general elections. In this matter, 

t.he Election Commission can only receive the complaints and 

give dirctions to the government in this regard. Any kind 

of act. ion is not in its hand. Only the government can do 

any thing in this regard. The fact remains that nothing 

much was done by the way of act. ion. 

In recent years, there has been a proposal from 

Election Commission to include t.he breach of model code of 

conduct. is corn.1pt pract.ices in the Representation of th-e 

People Act, 1951. But this proposal has not been 

materialis-ed so far, probably becaus-e of the interaction of 

the ruling party to maintain status quo. The situation in 

this regard is that: 

Understandably, whil-e those in power, whether at t.he 
centre or in the rates, irrespective of the political 
party to which they belong, are generally, though not 
in all cases, inclin-ed to think that the code ~s 
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effective enough,those in opposition regard the code 
to be an inadequate deterrent to improper conduct.(40) 

Thus, the Model Code of Conduct. has not. been able to achieve 

much in practice, as it lacks as statutory sanctions. The 

real politics, where appeal t.o conscience is unheeded, made 

it ineffective. But the fact remains that it is not fully 

meaningless. In one sense, it has pointed out various evil 

pract.ices at the time of elect.ion and made them the main 

point of attraction among t.he conscious people. The power 

and utility of the code depends ultimately on what the 

electorate thinks of candidates who violate the guidelines 

prescribed by Election Commission. This is the significance 

of t.he code. 

40. Singh, L.P., Elecoral Reform, N.D., Uppal, 1986, p. 46. 



PROPOSALS OF REFORMS 



The present. section is different from previous two 

sections in one respect, that. is, the Nature 

While earlier sections, make a analytical 

of 

study 

Concern. 

of t.he 

statutory posit.ion regarding political financing, election 

expenses, and corrupt practices prevalent at the time of 

elections and the incapability of t.he legal provisions t.o 

effectively cope 

makes an attempt 

with the situation, the present section 

t.o find out the improvement.s in legal 

provisions in orde.r to curb 't.he influence of money-power and 

corrupt pract.ices at. t.he time of elect. ions. So what should 

be? Is the main concern of t.his section. 

The free and fair election is the very essence of 

democracy. If it. is not so, the spirit. of democracy is 

vitiated, the last thing which any one wants to happen. So 

it is quite nat.ural for any one to raise t.he question of 

reform as soon lacuna is found in the statut.ory posi t.ion. 

Proposals for reforms are coming from t.ime t.o t.ime. In fact 

concerns for reforms were expre.ssed even after the first. 

general elections in 1952. Since then there is continuous 

flow of proposals for reforms. 

The section cont"ains two chapters. Chapter six deals 

wit.h t.he proposals given by the <)fficial commissions 

Election commission and law commission from time to time. 



While the Election Commission looks at the problems in wider 

sense, that. is, the general nature of the problems, t.he law 

commission has an eye of an expert in this matter. Both are 

the permanent government bodies, This different.iates the 

proposals made by them from other proposals. The point of 

view of t.he government is reflect.ed in t.hese proposals. The 

chapter seven considers t.he proposals made by various 

commit.tees and eminent personalities in t.his regard. In 

t.his chapter, t.he question to State-fund~ng of election had 

been dealt separately under one sub-chapter. 



CHAPTER 6 

SUGGESTIONS FROM OFFICIAL COMMISSIONS 

1. Election Commission,s Views 

The role of Election Commission in the democratic 

process in India, is quite important. and decisive. The 

conduct of free and fair, elections is its main work .. But 

besides this, the Election Commission also plays the role of 

sincere advisor to government and express opinion regarding 

various aspects of election from time to time. Regarding 

its t.his job Elect.ion commission has expressed the opinion: 

Although t.here is no provision in law requiring the 
preparat.ion of a report on t.he elect.ions, the Election 
commission considered it necessary and desirable for 
obvious reasons to prepare an exhaustive record of the 
different aspects of this remarkable, administ.rat.iv~. 
task. The commission has taken advantage of occasion to 
review the working of our election procedure as also to 
offer comments and suggestions to the improvement of 
the same.(1) 

Since then it has become a regular practice on the part. 

of the Election Commission to publish as exhaustive report 

on election after every general election. From 1983 on 

wards, the commission is publishing annual reports to 

parliament. The reforms proposals of Election commission 

1. India, Election Commission, Report on the First General 
Elections in India, 1951-52 (N.D. GOI Press), Prefac12. 
(i). 



t.ouch various aspects of e.lection. Some of these aspect.s 

are irrelevant for the purpose of present subject matter. So 

only t.hose aspects which deal with money power are t.aken 

under consideration. 

Honey Power: 

From very beginning, the Election commission expressed 

dissat.isfaction over the legal provisions relating t.o 

Election expenses, specially after 1956 amendment.s t.o the 

Representat.ion of the people Act, 1951. 

The present provisions of t.he law are substantially 
ineffective and call for an immediate amendment. Such 
a desperate measure by the way of the wholesale 
de. let ion of the provisions need not. be taken. It would 
be sufficient for the time being to restore the 
original provisions of the act and the rules which were 
in force before the 1956 amendments.(2) 

Two major defects in the existing legal provisions 

relating to election expresses were detected by Election 

Commission. The limitation of the period of accounting to 

interval betwee~ notification of election and declaration of 

result. was t.hought t.o be a major defect in t.he opinion of 

Election Commission. This limitation do not serve any 

purpose as commission observed: 

2. India, Election Commission, RePort on Second General 
Elect. ions in India, 195 7 (New De.lhi., GOI Press) , p. 185. 
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If t.he reducing of account.s by candidat.es and t.he 
prescription of a maximum limit for expenses are to 
have any significance, it is clear that the candidates 
must be required to account for all expenses incurred 
on accent of, or in respect, of the conduct or 
management of the election, whether before, during or 
after election.(3) 

Act.ually, this limitation of period of accounting 

gives a wide scope to a candidate to escape from the 

restraint.s of t.he ceiling. A person can, by making an 

advance payment of the facil,it.ies availed by him at t.he time 

' of election even before nomination, very easily shift such 

expenses beyond the scope of accounting similarly the 

promise of payment after declaration of result, also serves 

·the same purpose. So in existing situat.ion, t.he legal 

provisions in this regard do not serve any purpose. 

This situat.ion is worsened by anot.her defect: t.he 

exclusion of the expenses ·incurred by political part.ies on 

candidat.es sponsored by t.hem from the accounts of such 

candidates for purpose of ceiling. It is very easy in these 

circumstances for a party to spend as much as possible in 

connection with the elect.i.on of a candidate without any 

breo.ch of law. This is not fair because this situation put 

poor candidates or poor pol i t.i<::.al part.ies at. 

disadvantage, when money power plays a decisive role in 

3. Ibid. , p. 186 



electoral verdict. In this regard, t.he Elect. ion commission 

recommended that: 

While organised political parties can not be debarred 
from spending even during the election period on party 
propaganda generally, they must be made to account for 
any expenses incurred by t.hem in promoting t.he elect.ion 
of part.icular candidate. ( 4) 

It is a practical suggestion. The ban on t.he general 

expenses of the political party at the time of election is 

illogical. Polit.ical part.ies play an important role in a 

democracy. They are a major source of political education 

of the general people t.hrough meet.ings of post.ers. Without. 

t.his the democracy has no me.aning. The problem arises at a 

point . when there is a shift. from general propaganda to t.he 

furt.herance of the elect.ion of a candidate. It is not a 

heal t.hy sign. This should be checked. So some sort.s of 

restrictions should be imposed on that point which separat.es 

t.he sphere of general propaganda from the furtherance of t.he 

prospect of election of a particular candidate. 

The Elect. ion Commission took the. aspect.s of 

electioneering also into account. It is recognized by every 

body that the cost of election is increasing day and it is 

very difficult for a person or party having meeger resources 

4. Ibid., p. 188 



t.o <x,ntest. on the footing of ~.quali t.y. The mat.e.rial 

advantages of an affluent party is reflected in various 

forms at. t.he. t.ime. of elect. ion: the. · grand nat.ure of 

processions or demonstrat-ions, the number of canvassers, t.he 

number of mot.or vehicles and e.t.c . These practices tend to 

create an impression on the mind of meagre the. voter which 

is prejudicial to persons or parties having resources. A 

common person has the impression on looking at the huge 

de.monst.rations and processions, large number of convassers 

and motor vehicles and et.c. of a part.y, that t.his part.icular 

party is serious and has a bright prospects in the election. 

So why to waste the vote by giving it to ot-her part.y. 

Exception to this is also there when t.here is a wave against 

the affluent party as happened in 1977. But this is only 

exception unlikely t.o repeat. In common atmosphere, t.hese 

pract.ices can, and in fact do, influence. the electoral 

verdict. 

The. Election commission considered t-his matter 

seriously and recommended that: 

1. It should be practicable to restrict the number of the 
motor vehicle used for campaigning : 3 in as assembly 
const.i tuency and 6 in a parliamentary const.i t.uency. 

2. Ther~. should be a complet-e ban on public processions 
and demonstrations in which election propaganda takes 
the. low and unintelligeal form of charting slogans and 
catch words. The display of large sized st.reamers and 
banners should be prohibi t.ed. The use of peripatet-ic 



lCiud speakers on rCiads and highways fCir elect.iCin 
propaganda should be prohibited. 

3. Apart from the election agent. whCI may, if necessary, be 
employed on payment, t.he employment. of paid convasse.rs 
should be debarred, under the election law. Where any 
remuneration is paid to the election agent of a 
candidate, it should of course be included in his 
account of election expenses.(5) 

The. commission also considered anot.her aspect.. Opinions 

were expressed in some quart.ers that as the legal provisions 

relating to election expenses are practically ineffective 

and remain mearly decorative in nature, they should be 

scrapped. A situation just beyond imagination. It will 

worsen the situation and Every thing which is hidden and 

secret, will be in t.he form of an open game. As commission 

observed t.hat.: 

Simple omission of t.he. provisions will be of hardly 
any avail. Then there will be no limit of election 
expenditure except the sky wit.h the result that men of 
moderate means, however able and eminent they may be, 
may be altogether eliminated from contesting any 
election. In no country in the world where 
represent.ative democracy prevails, the provisions as to 
elect.ion expenses have been entirely dispensed with. 
At. the same t.ime no count.ry has been able to solve all 
problems relating to legal and illegal election 
expendi t.ure. 6 

In fact, the scraping of legal provisions is very 

dangerous for t.he spirit of democracy. In the absence of 

5. India, Election Commission, Report on Third General 
Election (GOI, New Delhi, 1965), pp. 122-23. 

6. Ibid. , p. 139. 
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any legal restraints, the candidates and political part.ies 

shall not hesitate in indulging in corrupt practices. The 

dirty game of money power which is illegal at. first, will be 

legalised. The presence of legal restraints puts some checks 

in the sense that breach of law is one of the greatest 

disqualification at the time of next election which none 

want. to incur. 

So there should be some reasonableness in the legal 

provisions. In t.his regard, t.he commission recommended for 

elaborate provisions in Representation of the people Act .. 

Some of the features of these provisions are clearly pointed 

out by Election commission: 

i. Definition of election expenses and personal expenses 
should be inserted. There should be no time limit. as 
in the existing section 77. 

ii. By a new provision unaut.horised elect.ion 
should be prohibited. To this provisions an 
should be made however in relat.ion t.o a 
party. 

expenses 
exception 
polit.ical 

iii. It. should be provided by a new sect.ion sect.ion t.hat any 
contract whereby any elect.ion expenses are incurred 
shall not be enforceable against a canditate unless 
made by the candidate himself or his election agent or 
any other person authorized in wri t.eing in this behalf 
by the candidat.e or his election agent. 

iv The certain amounts, the amount not exceeding 250 in 
t.he case of legislat-ive assembly and 500 in the case of 
parliamentary elections which a candidate may required 
to pay to a political party for being accepted as a 
candidate and the same amount which is required t.o be 
deposi t.ed by a candidate under S 34 should not. be 
included within the per missible maximum amount. 
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v Elaborate provisions should be made as t.o return of t.he 
election expenses and t.he lodging of such returns. 

vi The procedure which a coni:.esting candidat.e is 
to fulfil as regards the returns of the 
expenses, should also be adopted by the 
parties.(7) 

These provisions as recommended by the 

expected 
election 

political 

Election 

commission, are quite practical. The .. Joini:. committee of 

parliament accepted some of these recommendations. But one 

major recommendat.ion: The · filing and ret.urn of elect.ion 

expenses by political parties was not accepted. 

Thus, a major lacuna in the legal provisions ramained. 

As there is no legal compulsion on political parties to file 

a ret.urn of election expenses, there is enough freedom t.o 

political parties to spend as much money as possible. In 

that situat.ion only sky is unit., a sit.uat.ion prejudicial t.o 

the interests of the political parties with moderate means, 

a situation characterized by the vitiating of the very 

spiri i:. of democracy. 

Considering this aspect, the Election commission in its 

report on 1977 general election for the first time talked of 

the state funding of election. The reason for this 

recommendation was well expressed by Election commission. 

7. Ibid, p.l39 
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Th~ law r~lat.ing t.o ~l~ct.ion ~xp~ns~s has b~.~n d~sign~d 
with a vi~w to curbing the influence of Money power on 
~lection and to ensure that ev~n a candidat~ with 
moderate means could contest in election with a fair 
chance of success at th~ poll. But in actual working 
elections have become an ~xpensive affair and beyond 
the reach of an ordinary man. This is why a growing 
demand is made that the government should bear a part 
of the ~lection ~xpenses of candidates from out of 
public exchequer. So a part of burden of ~lection 
exp~ns~s of candidat~s should be progressiv~ly shifted 
t.o the stat~ . ( 8) 

Thus, mot.ive b~hind the idea of t.he state funding of 

~lection is that as legal ptovisions r~lating to el~ction 

expenses are ineffective and give a bright chance of success 

to influent persons or parties, why. t.he poor ones should 

su.ffer. But st.at.e subsidy to political part.ies should be 

given only on the fulfilment of c~rtain condit.ions as the 

commission observed: 

The stat.e subsidy t.o the political parties should be 
conditional upon t.he party securing certain minimum 
percentage of valid votes polled. Further, the inner 
party funct.ioning and t.he mode of elections of office 
bearers and other bodies and committees of the party at 
various levels at stated intervals should also be 
regulated by the law so that the parties function on 
democratic lines.{9) 

As the question of state funding of election will be 

analysed in a separate sub-section of chapter Seven, it 

seems bett~r t.o leave the procedure and ot.her frame works of 

8. India, Election Commission, Report on Seventh General 
Elections in India. 1980 {ND, GOI, 1980), p.183. 

9. Ibid., p.183 
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the subject as recommended by Elections commission at t.his 

stage. 

Corrupt Practices: 

Side by side money power, corrupt practices in various 

forms play an important. and somet.imes decisive role at t.he 

time of election. These corrupt practices include bribery, 

misuse of government machinery and et.c. These practices 

tend to influence the elect.oral verdict in favour of the 

parties having more resources at. their disposal, particular 

t.he party in power. The legal provisions regarding minor 

corrupt practices have been scrapped in order to bring 

simplificat.ion in the statutory position. But. the scrapping 

of these provisions has resulted in the worsening of the 

situation. As early as 1957, the Election commission 

observed t.hat: 

In the interest of keeping the entire body of public 
servant.s impartial and immune from public influence, 
the provision of the original act in this regard should 
be restored and a candidate should be peralised for 
obtaining the assist.ance of any government servant. 
without distinction of status or category. Pseudo
government servants l:lke village offic€.rs, who are not. 
village accountants may, however, be excluded from the 
ban. ( 10) 

10. n.2, p.232. 



The misuse of government. machinery by the party in 

power appears to be a grave danger to the su.rvi val of the 

very spirit of the democracy. Complaints·in this regard are 

usually made by t.he opposition parties after every general 

election. In fact, the enormous resources which t.he part.y 

in power has its disposal may be dicriminately used in its 

favour at. the t.ime of election. This si tuat.ion is very 

prejudicial to the interests of the opposition parties for 

it put them at. a disadvantageous position. 

In order to avoid t.his situation, the Election 

commission has evolved model codes of condtJ.ct from time t.o 

time to be followed by political parties at the time of 

electfon. 'Since these model codes of conduct. have been 

dealt in detail in chapter five, it is futile to repeat all 

t.hese here. The election commissi<.m expressed it.s 

dissatisfaction over the lack of legal sanction behind these 

model codes of conduct.. Chief Elect.ion Commissioner Shri. 

R.K. Trivedi observed in a speech: 

The commission is of the view t.hat. misuse of official 
machinery should also be treated as corrupt practice 
attracting the legal provisions. For this purpose, 
breaches of the following should be treated as corrupt 
practices through sui table amendment of t.he law. 

1. a. Ministers shall no combine t.heir official visit 
with the electoneering work and shall not also 
make use of official machinery or personnel during 
electioneering work. 
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2. 

3. 

4. 

5. 

b. Government vehicles, machinery and personal shall 
not be used for furtherance of the interest of the 
party in power. 

Thus, 

Public places shall not be monopolized by ruling 
party for holding election meetings. 

Issue of advertisements at t.he cost of public 
exchequer in newspapers and other medias during 
t.he election period regarding their achievements 
with a view to furthering the prospect.s of t.he 
party in power shall be scrupulously avoided. 

Minist-ers and ot.her authorities shall not. sanct.ion 
grants/payments out of discretionary funds from 
the time elect.ions are announced by the 
commission. 

From the time elections are announced, ministers 
and other authorities shall not make any promise 
to the electorate of new welfare or development 
projects, in favour of the party in power.(ll) 

a number of suggestions have been made by 

election commission to amend the legal provisions relating 

to election expenses and corrupt practices in order to bring 

the spirit of equity at the time of election. These 

suggestions are quite practical and seem t.o have t.he 

pot.ent.ial of producing the desired result.s. But. t.he irony 

is t.hat. no effective measures have been taken by the 

government to implement. these suggestions. 

11. R.K. Trivedi, Seminar on Electoral reforms, background 
papers (N.D.), ICPS, Mar.27, 1983, p.7. 
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2 The Law Commission's views 

The Law Commission is in the form of an expert body 

which deals with various aspects of legal provisions from 

technical point of view. It has been practice on the part 

of Law commission t.o report.s from time to t.ime on t.he 

various aspects of the statutory position. These reports 

are characterised by the insight of a legal expert. On 

looking at these reports, one can very easily get an 

expert' s comment. on the subject. 

The law commission has paid a proper attention t.o the 

legal provisions relating to election. In fact., the legal 

provisions relating to corrupt practices and illegal 

practices, are quite ineffective. The disqualificat.ion or 

punishments are also light in nature and do not produce any 

desirable result. Further an amendment in S 196 of the 

criminal procedure code debarred t.he court.s from taking 

cognizance of an election offense except upon complaint made 

by order of government. In this regard the law commission 

observed t.hat : 

It was thought that this would give some discretion 
to the government t.o determine whether criminal 
proceedings were warranted in the circumstances of each 
case, so that vexatiuns proceedings instituted solely 
on the basis of political animosity by private 
individuals could be avoided. This secondary object. 
was certainly achieved but. it is doubtful whether the 
penal provisions not ostentatiously put. in the panel 
code, but effectively blunted by S. 196 of the 



procedure code, helped to maintain the puri t.y <:.•f 
elections to any appreciable extent. (12) 

The fear of law commission proved to be true as the 

impediments t.o prosecut-ion came in the way of free and fair 

election. It was an embrassasing si tuat.ion in one sense for 

the government which has to work under the party system. To 

the decisions made by the government in this regard there is 

fear of at.t.ributing political motives prejudices. So Law 

commission after analysing various aspects of the subject 

in its 42nd report recommended for the removal of 

impedinent.s to presecuation: 

If the bar contained in S 196 of t.he code is removed 
there will be a spate privat.e complaints, including 
quite a few vexatious ones for the sake of harassment, 
but. we feel that this possibility must be faced in the 
interest. of free and fair elections. We recommend that 
all e.le.ct.ion offences should be excluded from which t.he 
purview of S 196.(13) 

Accepting t.his recommendat.ion, the government passed 

code of criminal procedure bill, 1970. The clause 197 of 

this bill removed the impediments to prosecution of 

elect.oral offenses. This has brought. t.he si t.uation undr.::r 

cont.rol. 

12. India., Lio\W Commission, 42nd rep<:ll"'t. (N.D. Gol, Ministry 
<_, f law J 19 71 , p . 1 7 8 . 

13 . Ibid. , p. 170 . 



Gimilarly, the law a•::>mmissi•:Jn has considered S 171 H of 

Indian penal code unnecessary. This sub-sect.ion peralises 

any person who, wi t-h<mt. the writt.en aut.hori t.y of the 

candidate incurs any expense for the purpose of promoting 

procuring the election of that candidate. This provision is 

anomalous in relation to the much larger number of elect-ions 

for which t.he.re is no such limit.. Even this provision does 

not have any relevance to the parliamentary and assembly 

election. Cases of the. breaches of this provision is very 

frequent.. Therefore the law commission aft.er analysing t.he 

various aspe.cts recommended that : 

It. can be safe.ly omitted from t.he panel code. It could 
be left to the law governing a particular election to 
create this offense, if considered necessary or 
desirable. Similarly any penal provision on the lines 
of S 171 I should be made in t.h.e law which requires 
candidat.e t.o keep accounts of elect. ion expenses and it. 
need not find a place in the penal code.(14) 

Thus, the proposals made by law commission gives a sort 

of technical insight regarding the various aspects of 

election exp~nses. It does not see t.he mat.t.er in a broader 

perspect.ive and t.he analysis is abalysed only t.o the ext.end 

of legal nicety. 

14. Ibid., p. 185. 



Chapter 7 

THE PUBLIC DEBATE OF ELECTIONS REFORMS 

This chapt.er discusses t.he proposals for reforms given 

by other bodies and individuals besides Elect.ion commission 

and 

is 

Law commission. It is different from previous 

one sense that. while the opinion of Election 

chapter 

and Law 

commission might be influenced to some extent by the views 

held by the government, it is not so in the case of other 

bodies and individuals whose proposals are under 

consideration in t.his chapter. 

( 1) Joint. committee of Lok Sabha on amendme.nt.s t.o 

Election law, 1972. 

A joint. committee was formed in 1972 to analyse the 

various aspect.s of elect.oral law under chairmanship of Sri 

Jaganath Rao. The committee expressed concerns over t.he 

mounting expendi t.ure incurred by a candidat.e at. t.he t.ime of 

elect.ion which tends to make election costly and diminishes 

the chance.s of persons wi t.h moderat.e. means in elect.oral 

contest .. The commi t.t.ee t.haught t.hat the answer to this 

problem does not lie in the scrapping of legal provisions 

relat.ing to election expenses. These should continue in t.he 

int.e.rest. of the par l iament.ary dem<:•cracy. 



The commi t.t.ee considered it. necessary to de.fine 

election expenses and personal expenses in precise terms. 

In t.his respect, the commi tt.ee. observed that.: 

Election expenses in relation to an election should 
mean all expenses incurred or authorised by t.he 
candidate or his election agent between notification of 
elections and declaration of the result. Personal 
expenses in relation to the expenditure of any 
candidate at an elect.ions should include all reasonable 
traveling and living expenses of t.he candidate for the 
purpose and in relat.ion to such election. ( 15) 

The commit t.ee suggested to exclude cert.ain expenses: 

The amount. to paid t.o party by a candidat.e in order to get 

acce.pt.ance from that party and the amount to be deposited by 

a candidat.e under S 34 of t.he re.present.ation of t.he people. 

Act, 1951, should be excluded from the personal expenses of 

the candidate in counting the permissible maximum account .. 

Similarly, the permissible. maximum amount should be 

increased by a certain specified percentage, where a poll is 

countermanded on t.he death of a candidate. Regarding filing 

of t.he return of elect. ion expe.nses t.he commi t.t.ee feel t.hat.: 

it. would be better if the principal matters which ought t.o 

be shown in are a return are specifically enumerated in the. 

rules. 

15. India, Lok Sabha, Joint. comrnit.te.e on amendments to 
Election Law report, 1972 (N.D. Lok Sabha sec. 1972). 
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The committee made a departure from the past when it 

talked about the shifting of the burden of legitimate 

elect.ion expenses to the state in order to create a footing 

of equality. In this respect, the committee suggested some 

measures: 

1. Five copies of electoral rolls instead 
should be supplied free of charge to every 
political party, not later that the 
notification calling for an election. 

of two, 
recognized 
date of 

2. Forms for appointment. of polling agents and counting 
agents should be supplied free of charge t.o all 
contesting candidates at least a fornight before the 
polling day. 

3. Polling slips with necessary details indicating date 
t.ime and place of polling etc. should be got print.ed 
by Election commission and supplied to political 
part.ies at least 15 days before the date of the poll, 
for distribution to voters.(16) 

Further the committ.ee suggested to ban th<e. procession, 

use of loud speakers and holding of public meetings and 

other functions, plying of mechanically propelled vechiles 

on public roads on the polling day and reduction of the 

period to 17 days between date of final withdrawal and the 

date of polling. 

The committee dealt. with the problem of election 

expenses and corrupt pract.ices in det.ail covering various 

16. Ibid., p. 68 

i lao 



aspects. All the suggestions made by t.he commit.tee are 

sound and practically capable of reducing the increasing 

cost. of election. But. a major lacuna remains in the sense 

t.hat political parties are not required t.o file a ret.urn of 

expenses in connection with the elect.ion. The suggestion t.o 

this effect was made by Election commission but the 

committee did not accept. it. Mr. Mahavir Tyagi in minutes 

of dissert expressed his dissatisfaction over the attitude 

of the commi t.t.ee on this issue and observed: 

If t.he recommendation of Election Commission to this 
effect is rejected, the fixation of any ceiling on 
election expenses would become meaningless and it would 
be a safe devise for candidates to throw the burden of 
election expenses to their party's account. Moreover, 
t.he pase few elect.ions have shown that bulk of elect.ion 
expenses are incurred by the political parties, with 
t.he result. t.hat the rate of election expenses is going 
far beyond the ceiling fixed and the candidates who are 
not sponsored by any polit.ical party ar€. comparatively 
at great disadvantage.(17) 

II. REPORT OF THE CITIZEN FOR DEMOCRACY'S COMMITTEE: 

The commi t.tee appointed by Sri J aya Prakash Narayan on 

behalf of cit.izen for democracy known as Tarkunde commit.tee 

also analysed the issue of elect.oral reforms in detail. The 

committ.ee expressed grave conc€.rns over t.he increasing .role 

of mone.y in election and incapability of the legal 

provisions t.o cont.rol it.. So the committee observed that: 

17. Ibid., p. 78 
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Since all expenditure in excess of legal limits is 
contrary to law, it. obviously generates , in addition 
to corrupt practices, moral degradation of the whole 
electoral process. This makes the limit on election 
expenditure one of the central conditions of the 
containment of money power. Therefore it is necessary 
to contrive effect.ive measures t.o prevent the violat.ion 
of the law and t.he curtail election expenses. ( 18) 

The dist.ortions in the sit.uation has been brought t.o a 

great extent by an amendment in the Representation of the 

people Act, 1951 which empowers a political party to pour 

unlimited funds into its general propaganda. This has been 

abused very much and t.h€. purpose of t.he legal ceiling on a 

candidate' s expenditure has been frustrated. The commi t.t.ee 

t.ook serious note of this sit.uat.ion and recommended: 

1. All recognized political part.ies should be 
required by law to keep full and accurat.e 
accou.nt.s, inclu.ding t.heir sources of income and 
details of exp€.ndi ture. The account.s should be 
audited by charted accountant nominated by 
Election commission and should be open to 
public in-spectation on moderate charges. Keeping 
of false accounts should make t.he office bearers 
of the party punishable of a cogrizable office. 

2 In every const.ituency, all t.he amount.s spent. for 
the furtherance, directly or indirectly, of the 
prospects of a candidat.e in an elect.ion shall be 
disbursed through his election agent. These should 
include amount.s spent. by t.he candidate's poli t.ical 
party or any organisation or person support.ing 
him. All cont.racts where by election exp€.nses are 
incurred shall, in every case, be entered int.o by 
t.he candidate hims€.lf or by his elect. ion agent, 
and by no body else.(19) 

18. Reports of J.P. Committee on Electoral Reform, 1975 
(N. Delhi, 1975), p.8. 

19. Ibid., P.lO. 



The commi tt.ee t.ook syampat.hect.ic view of idea of the 

public funding of election, a big debate during 1970's and 

even today. But in prevailing situation, it was not thought 

sui table and practicable for the country. But t.he committee 

suggested some measures in this direction: 

1. Printing cards giving the registered number of a 
voter and the polling booth where he may cast. his 
or her vote, along with the names and symbols of 
the candidates should be made available t.o all 
voters at government cost. these printed cards 
should he t.est. .b.Y post.al delivery to t.he 
satisfaction of t.he candidates or their election 
agents. 

2. Each candidates shall be entitled to send each 
voter, free of postage, one communication 
containing matter relating to the election not 
exceeding two ounces of weight. 

3. School rooms and meeting halls should be available 
for meetings in furtherance of the candidature of 
every candidate at. reasonable times and at. a 
nominal cost. 

4. Twelve copies of the relevant elect.oral 
should be supplied to each candidate free 
charge.(20) 

roll 
of 

This is a moderate beginning in t.he direct.ion of public 

funding of election. In fact it is the first step, which 

makes an at.tempt to reduce· the advantages which affluent 

persons or part.ies enjoy over t.hose having moderat.e or 

meagere resources. 

20. Ibid.,p.12 



Besides money power, t.he misuse of government. power 

also play an important role in influencing the course of 

election. It is prejudicial to the interest of the 

opposition parties. he committee analysed this aspect of 

electoral corruption in depth and recommended certain 

measures to be followed in order to create free and fair 

electoral politics: 

i. The government of the day should function as a 
care t.aker government. from t.he t.ime of t.he 
announcement of t.he dissolut.ion of parliament or 
legislative assembly, as the case may be, unt.il 
the polling day. During this, period, the care 
taker government should not. 
a. initiate and announce new policies. 
b. promise or start. new projects. 
c. grant allowance or loans, salaries increases. 
d. hold official funct.ions att.ended by 

ministers, deputy ministers, and 
parliamentary secretaries. 

ii. During the aforesaid period, ministers, deput.y 
ministers and parliamentary secretary should not. 
t.ravel except at t.heir own expense and should not 
use government aircraft or vechiles, generally, 
the use of government machinery for election 
purposes should be stopped. 

iii. During the aforesaid period, no member of the 
government. should be given t.ime eit.her on Radio or 
television except such time as may be allotted t.o 
his part.y for elect. ion propaganda. 

iv. During the aforesaid period, no advertisements 
should be published at government. cost and no 
newsreels should be exhibi t.ed at. government 
~.xpense for the propaganda of t.he government or 
the ruling part.y. ( 21) 

21. Advani, L. K. Scheme of Elect.oral reforms submitted to 
CFD commit.tee (N.D., 1974) p. 27., Pai Pandandiker 
file, Electoral Reforms, CPR. 



Thus, Tarakunde commit.te.e after making a det.ailed 

analysis of the various aspects of electoral poli t.ics, gave 

a number of proposals for electoral reforms which are sound 

in nat.ure and if implemented, tend to reduce th-e evil of 

money power and various t.ype of corrupt practices (some of 

which are not counted as corrupt. practices by t.he legal 

provisions. 

III Other proposals fqr reforms 

Besides the proposals made by various commi tt.ees, 

proposals for reforms also come from the individuals 

conscious of creating value based politics. There 

individuals have different political affiliations, but. when 

t.he issue to cleaning t.he polit.ics t.hrough electoral reforms 

emerges there is generally agreement. on t.he important 

points. 

Mr. L.K.Advani, an important figure who is crying for 

electoral reforms since a long time, has clearly recognized 

t.he growing influence of money power at. the time of 

election. In this regard he gives some suggestions: 

I Recogonized political part.ies should be permitted 
to avail of the AIR to convey their election 
message to voters. The scheme formulated by the 
Elect.ion commission of allott.ing an equal number 



On 

II. 

of radio broad casts to all parties should be 
implemented. 

Instead of separate public 
candidates, joint meet.ings 
Election commission at 
constituency. 

meetings by parties 
should be ~rganised 

key points in 

or 
by 

the 

III. There should be a limit on the number of the 
post.ers, pamphlet.s, news papers, advertisement.s, 
etc. a candidate would be permitted to display 
during election. 

IV. The use of peripatetic loud speakers and the 
organizing of processions should be banned. 

V. On polling day, all vechiles should be off the 
road. 

VI In order to check the abuse of official machinery 
by the ruling part.y, the government of the day 
should resign at least 12 months before the poll. 
VI I. Last., but not t.he least, state must be.ar 
election expenses of the candidate.(22) 

similar lines, Mr. S.L. Shakdhar, 

commissioner has also given some suggestions: 

I. Expenditure incurred by political parties, 
friends, well wishes in furtherance of the 
prospects of a candidate in a consti t.uency should 
be brought within t.he ceiling of election 
expenses. 

II. The political parties should maintain detailed 
accounts in which each item of receipt of money by 
way of subscription, donation, subsidy, etc. 
should be included. Each item of expenditure 
should be recorded and the account should be 
subjected to periodical audit. 

III. The commission should be empowered to examine 
ele.ct.ion ret.urns on merit t.o sat.isfy i t.se.lf 
they are accurate and correct in all respects. 

22. Ibid., p.15. 

t.he 
t.hat. 



IV. 

The 

Th€- legitimate election expenses of 
should be progressively shifted to and 
the state.(23) 

proposals made by Mr. S.L.Shakdhar and 

candidat.es 
borne. by 

L.K.Advani 

is sound in natur€- and take a practical view of the whole 

affair. The issue was analysed by Mr. S.P.Servasna in 

somewhat idealistic manner having solution in the 

formulation of long term policies from different angle. He 

observed that: 

I. In the present state of our social order if we are to 
eliminate, or, al least. to reduce substantially, the 
corrupt influence of money the only effective weapon 
will be to create a strong public opinion against such 
corrupt. influences. This is bound to raise the tone 
and standard of our public morality including elect.oral 
morality.(24) 

This, way of dealing with the problems is most. 

effect.ive. Bu.t. at. t.h€- sametime, it involvesa long term 

efforts t.o be made by the conscious people. The t.ask of 

raising the moral standards through the creation of a st.rong 

public opinion seems to be a very difficult task in the 

present area of real politics where terms like morality, 

emotions and 0t~. are used to serve the self int.erest. 

23. Shakhar, S. L. , Frame work 2.! 
mainstream, 11 Oct, 1980. 

electoral reforms 

24. Mr. S.P. Servarma, Views on electoral reforms. A letter 
t.o .Jayapraksh Nara.yan, 17 .June, 1974., Pai Pandandiker 
fil€-, Elect.oral Reforms, CPR, 1988 
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Similarly his other suggestion that remedy for eliminat.ion 

of corruption from the society lies in the improvement in 

the economic condition of the people. But this suggestion 

also lack pract.icality. it is very difficult. t.o imagine, at. 

least for me, that how the prosperity is going to bring an 

improvement in the moral standard of the people. It. is t.rue 

t.hat povert.y generates crimes but at t.he samet.ime it is also 

t.he prosperity which generates crimes, sophist.icai;.ed in 

nature. 

The CPI attempts to solve the problem of money power at 

t.he t.ime of election at two levels at the time of election 

and the t.ime when donation is made t.o political parties. 

While at t.he t.ime of election, it. proposes, t.o include t.he 

expenses incurred by other individuals, associations or 

organisation except the political party within the ceilings, 

it talks about baring the donation to political parties by a 

privat.e or public limi toed company. Thesoe two measures as 

sugg-ested by CPI tend to reduce t.he evil of money power at. 

the time of -election. Besides thesoe two, the CPI also talk 

about the state funding of the election in order to reduce 

the expenditure incurred from pri vat.e or p<arty funds at. t.he 

time of elect.ion. 



IV STATE FUNDING OF ELECTION 

The idea of funding of election by stat.e dat.es back to 

t.he period when the consti tut.ion was being framed. During 

the debate Pro. K.T.Shah made a suggestion that the state 

must bear election expenses. But. this was not. accepted on 

the ground that this experiment would saddle the economy 

with an unbearable burden. The idea again arose and 

intensely debated during 1970' s when it. was thought that 

besides legal provision, a measure to this effect would 

definitely reduce the role of big money at the time of 

election and break the nexus bet.ween money and politics. 

The sub-eommi t.tee of the joint. commi t.tee on amendment to 

election law, 1972 observed that: 

The problem of eleetion expenses which has not only 
agi t.ated the minds of t.he candidat.es ·and t.he t.hinking 
of political parties but also of the general public can 
be solved only if it is accepted in principle that all 
elect.ion expenses ought t.c, be made a legi timat.e charge 
on public funds and effort.s made t.o achieve that end. 
A process should be initiated whereby the burden of 
legi timat.e election expenses at present. borne by t.he 
candidate or t.he polit.ical part.y is progressively 
shifter to the state.(25) 

25. India, Lok Sabha, report, Joint Committee on amendments 
to Election Law, 1972, N.D) p. 82. 



For the first. t.ime, the Election commission in its 

report on general election to parliament, 1977 talked a 

great deal about the state funding go elections. It. 

strongly recommended that a part of the burden of election 

expenses of candidates should be progressively shifted to 

the state. Besides, some subvertion should be given to 

political parties. As commission argued that 

To be eligible for the grant of such subvertion the 
political parties sho~ld be made to fulfilL oertain 
conditions and requirement-s to be prescribed by law. 
Such law may among ot.her things, provide for complet.e 
registration of these parties, the periodic 
inspect.ation and audi t.ing of their account.s by charted 
account.ants on behalf of the Election commission and 
filing and publicat.ion of returns of their account.s 
stating the details of their income and expenditure. 
The state subst.idy to t.he polit.ical parties should be 
conditioned upon the party securing certain minimum 
percent of valid votes polled. Further the inner party 
functioning should also be regulated by the law so that 
the part.ies funct.ion on democratic lines. { 26) 

Regarding subsidy to candidates form state, t.he. 

commission recommended facilit.ies in kinds rather cash, such 

as free supply of electoral rolls to political parties and 

t.he independent candidates, set.ting up of agents booths, 

daily allowance t.o election agents, printing of cert.ain 

number of post-t8rs of suit.able size for each recognized 

parties. These facilities would to a great. ext.ent. help a 

candidate. and red1.1.ce his dependencE-. on ext.ernal fact.ors. 

26. n.7, p.183. 



Mr. L. K. Advani had prepared an elaborat.e scheme for 

the state subsidy on the basis of 1971 elections. He 

calculated the amount as 12 crores of rupees, a sum which 

can not be regarded as burdensome for the economy to bear. 

H€. further recommends that: 

This proposal of st.at.e financing would have to be 
implemented through polit.ical parties. Recognized 
parties would be given ~lection grants partly before 
the poll (on the basis· of their performance in the 
preceeding election) and partly after the poll (on the 
basis of t.heir act.ual performance. A consequential 
piece of legislation would be a law requiring all 
recognized parties to pttblish t.heir €.lection 
account.s. ( 27) 

A practical st.ep in this direction was t.aken by N. T. 

Ramarao when he decided t.o €.Xp€.riment. wi t.h st.at.e funding at. 

the level of local elections. The major feat.ures of his 

scheme are 

I. Parties which received at least one sixth of the 
valid votes in the earlier elections will be 
eligibl€. for an amount. fixed as admissible 
expendi t.ure . 

II. Parties and independents who are not €.ligible will 
be reimbursed aft.er t.he election when they submit. 
their account of expenses. 

I II. Candidat.es cannot seek any assist.ance, monetary, 
or ot.herwise from ot.her t.han the government. 

27. n.22, p.27. 
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IV Only publicity material approved by the election 
authority can be displayed at not.ified places 
writing on the walls will be banned. 

V. Electioneering will be restrict.ed to ten days. 

VI. Buying votes and dist.ributing cash or liquor will 
be made cognizable offences.(28) 

This scheme had been cri t.ici zed on various grounds. 

The eligibility for getting the aid is one sixth of the 

total votes polled. This is too high a figure. By this 

criteria only Telegu Desham ·and congress will be eligible 

for the subsidy. Small part.ies will be wiped out., an 

undermocratic step. In fact, the eLigibility of a party 

should not be judged merely by the percent.age of votes 

secured by it, but its standing, ideology, programs, 

P
8ol;c;es and generally l · h ld b th 't · f ~ ~ popu ar~ty s ou e e cr~ er~a or 

eligibility. 

In fact, the approach of t.he party in power is quite 

different from that of other parties towards this issue. 

This fact has been correctly described by Mr. L.P.Singh: 

A party - usually t.he party in power which commands 
large financial resources, is not disposed to consider 
t.he problem of funding of election campaigns to be one 
of great importance or urgency. The parties which are 
not in a position t.o command such resources would, and 

28 Rama Rao, N. T. Electoral reforms .2n agenda for ac;:'t.ion. 
newst.imes (Hyderabad) Oct., 17, 1987. 



have infact. attached a greater importance 
years to this problem and to prevention 
expendit.ure on election campaigns. ( 29) 

all 
of 

these 
lavish 

Infact, t.he state funding of election is the need and 

t.he demand of the situation. Inthe background of unequal 

access to the economic resources of the society, the 

equality between political parties at the time election is 

necessary. The state funding of election attempts to 

achieve i t.s end to the some ext.ent.. Analysing t.his aspect .. 

Suresh Chandra comments: 

There seems to be no escape from the state taking on 
the responsibility of financing electoral and party 
expenses in a manner that is administratively feasible 
and political fair to all concern. Such a system will 
not only reduce t.he influence of big money bags on 
party policies but. also help to stabilise the party 
system. ( 29) 

29. Singh, L.P. Electoral reforms, (New Delhi Uppal), 1986, 
pp. 94-95. 

30. Chandra Suresh, St.ate financing of election Deccan 
Chronicle (Hyderabad) Nov. 26, 1982. 



CONCLUSION 

I 
The ~'present. political scenario presents a gloomy 

picture as for as the distortion in its democratic spirit 

is concerned. This distortion is brought about by various 

factors. The nexus between money and polities is definitely 

most important and decesive among those factors. Money has 

the potential to corrupt. It is very intensely happening in 

Indian polity where a sort of captive politics has emerged, 

captive in the sense that the political process is being 

guided by the interests of the few having money power. This 

feature of Indian polity is gainiing momeatum day by day. 

politics may be found at the time of election when various 

equati<ms come into being, because at this stage, political 

recruitment is made. The result of all these equations is 

that '~'~lection has tended to become a costly affair, where 

parties and persons with moderate means find themselves in a 

handicapped posi tiors. Various legal measures have proved to 

be a failure. But, the irony is that, despite the serious 

concerns expressed by politically conscious observers no 

effect.ive measure has been taken by the government to 

contr<•l ·the increasing role of money in Indian politics. 

Moreover, some amendments in the statutory posit.ion have 
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producd the results which are just opposite of that which is 

the need and demand of the situation. 

It is a fact that in the prevailing politico-economic 

system, the role of money cannot be completely ruled out. 

But at the sametime, a reasonable and legitimate role can be 

given to 'money' by making certain amendments in the legal 

provisions. 

The first step in this direction should be made 

regarding the ir1creasing cost of elect.ion. Here, besides 

minor changes, some important. changes should be made: 

1. The amendment made in 1974 to the Representation 

of the people Act, 1951 enabling political parties, 

associations and individuals other than the candidate to 

pour unlimited amounts of money in electoral campaigning 

without any breach of law, should be immediately nullified. 

In fact, the freedom given to political parties, 

associations or individuals other t.han the candidate to 

incurs as much expendit.ure as possible at the time of 

election tends to frustrate the scheme as well as the object 

of the ceiling. 

2. The state should undertake the responsibility 

financing the electi<)n subject. to the past performance 

the parties suggestions in this regard are coming 
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different quarters but no effective step in this direction 

has been taken so for. Infact, in western democracies, some 

assistance is given by t.he goverment. In England, a 

parliamentary cc,ndidate can send free of charge a postal 

communication to each of his electors, and can avail the 

facility of meeting place wit.hout charge. All these are paid 

by the government: similiarly, in France subsidy on certain 

items, such as issue of notices, circulars and voting~ 

papers, is given on securing-;5% of the votes by a candidate. 

Infact, taking advantage of the experiences of the 

western countries, a suitable scheme of state funding can be 

evolved. It is necessary in order to reduce the role of 

money in Indian politics and to provide the equality of 

c1pportunity to political parties irrespective of their 

resources. 

3. Closely related to the role of money is the quest.ion of 

the misuse of authority by the party in power. The enormous 

resources, mostly belonging to government in the form the of 

official machinery create a favourable position for the 

ruling party at t.he cost of the other political parties at 

the time of election. This situation tends to create a sort 

of inequality at the time of elect.ion. For the purpose of 

creating a sort. of equity bet.ween part.y in power and other 

political parties, the Election commission, has evolved 
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model 

the 

lack 

codes of conduct from time to time to be observed 

political ·parties at the time of election. But 

any legal section and are merely in the form of 

by 

they 

an 

appeal, the success of which depends to a greaat extent on 

the good will of the political part.ies, especially the part.y 

in power. In order to maintain the fairness of elect.ion, 

some of these codes, particularly those which deal with the 

misuse of government machinery, should be incorporated as 

corrupt practices in: RepresetXtation of ·_the people Act, 1951 . 

4. The Election commission has very little power regarding 

the return of expenses of a candidate. It is merely capable 

of seeing whether the return has been filed in time and the 

limit. has been maintained. The commission has to accept the 

statement made by the candidate as correct in all respect 

with out going into the details of its accuracy. this 

situat.ion may and infact does creat.e various irregularit.ies. 

In order t.o avoid such situations the Election Commission 

should be empowered to examine the election returns in depth 

and find out whether they are corect and accurate or not. 

These measures if implement.ed properly, are capable of 

dischargeing the role which money power has become 

habituated to play at. the time of election. Further, these 

measures tend to reduce t.he dependence of the candidate on 

external factors at the time of election. 
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Besides this step, another step sh<mld also be taken 

Political parties receive huge amounts of money from 

companies as, under the present. legal provisions, a company 

is permitted to donate a sum to political parties or for 

political purposes. This ban on the donations to political 

parties by the companies, is not practically applicable and 

to some extent against the democratic spirit. So it. is 

practical to give some f_reedom to companies to donate as has 

been given by amendment in S~293A of the compaies Act~ But 

certain things are missing. 

The amount which a company can contribut.e has been 

given as a percentage of its net profit of three preceeding 

years. The amount should be fixed, that is there should be 

limit beyond which a company cannot cont.ribute. It. is 

inmat.erial in this regard that the upper limit prescribed by 

law const.i tut.es what. percent.age of its net profit. The 

scheme of percentage enables a company to cont.ri bute 

unlimit.ed amount of money which is usually prejudicial to 

the interests of political parties, other than the party in 

power. This situation should be avoided in the interest of 

the spirit of democracy. 

Further, it. should be made compulsory for t-he poli t.ical 

parties to maintain details of such contributions. This 

record should be open t.o audit by competent persons 
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appointed for this purpose. In the la~k of such compulsion, 

it is difficult. to get the true nature of contributions and 

political parties usually takes advantage of this lucuna, 

which must. be removed. 

Actually, in the present politico-economic structure 

use, to think of a complete separation of Money from 

politics is utopian. These two factors have become so mixed 

that they cannot be sepa~ated completely. But at the ... 
i 

sametime, efforts should be made to establish acceptable and 

reasonable limits to the role being played by money in 

elections. 
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ANNEXURE1 

THK COMPANIES AMEHDKKMT ACT, 1965 , MO. 35 OF 1965. 

In the Companies Act 1956 (hereinafter referred to 
as the principal Act) for S. 293 A, the following shall be 
substituted, namely:-

Political contributions 

S. 293A(1) Notwithstanding any contained in any other 
provision of this Act -

a) No government company, and 
b) No other company which has been in existence for less 

than three financial years shall contribute any amount 
or amounts, directly or indirectly -

(i) to any political party, or 
(ii) for any political purpose to any person. 

(2) A company, not being a company referred to in clause 
(a) or clause (b) of sub-section ( 1) . may contribute . 
any amount of amo~Ults,directly or indirect -

(i) to any political party, or 
(ii) for any political purpose to any person. 

provided that the amount or as the case may be, the 
aggregate of the amounts which may be so contributedby 
a company in any financial year shall not exceed 5% pf 
its average net profits determined in accorance with 
the prov1s1ons of S. 349 and 350 during the three 
immediately preceeding financial years. 

(3) Without prejudice to the generality of the provisions of 
sub-section (1) and (2) -

(a) a donation or subscription or payment caused to be 
given by a company on its behalf or in its account 
to a person, who, to its knowledge, is carrying on 
an activity which at the time at which such 
donation or paym ent or subscription was given or 
made, can reasonably be regarded as 

1. India, Ministry of Law, Justice and Company Affairs 
Acts Qf parliament, 1985 (new Delhi, Govt. Press, 1984) 
p.163. 



likely to effect public support of a political 
party shall also be deemed t.o be contribution of 
the amount of such donation, subscription or 
payment to such donation, subscription or payment .. 

(b) The amount of expenditure incurred, directly or 
indirectly, by a company on advertisement or 
indirectly, by a company on advertisement in any 
publication (being a publication inthe nature of a 
suvenir, brrochure, tract, pamphlet or the like) 
by or on behalf of a political party or for 
itsadvantage shall also be deemed: 

(i) · Where such publication is by or on behalf of 
a political party, to be a contribution of 
such amount to such political party, and 

(ii) Where such publication is not by or on behalf 
of :but for rthe advantageof a political party 
to :be a contribution for a political purpose · 
to the person publishing it. 

(4) Every company shall disclose in its loss and profit 
account any amount or amounts contributed by it to any 
political party or for any political purpose to any 
person during the financial year to which that account 
relates, giving particulars of the total amount 
contributed and the name of the party or person to 
which or to whom such amount has been contributed. 

(5) If a company makes any contribution in contravention of 
the provisions of this sub-section -

(a) the company shall be punishable with fine which 
may extend to three times the amount so 
contributed; and 

(b) Every officer of the company who is in default. 
shall be punishable with imprisonment for a term 
which may extend to three years and shall also be 
liable to fine. 
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Name of the State 

ANNEXURE2 

NEW CEILINGS 

Maximum limit of election expenses 
in any one 

Parliamentary 
Cons. (Rs.) 

Assembly 
Cons. (Rs.) 

--------------------------------------------------------------------------------------------------------------------------
1 . Andhra Pradesh 

2. Assam 

4. Bihar 

5. Haryana 

6. Himachal Pradesh 

7. Jammu and Kashmir 

8 . Karnataka 

9. Kerala 

10. Madhya Pradesh 

11. Maharashtra 

12. Manipur 

13. Megha1ya 

14. Nagaland 

15. Orissa 

150000 

130000 

150000 

150000 

130000 

130000 

150000 

150000 

130000 

150000 

100000 

70000 

100000 

150000 

50000 

30000 

50000 

40000 

20000 

20000 

400000 

50000 

30000 

50000 

10000 

10000 

10000 

40000 

India, Ministry of Law, Justice and Company Affairs, Manaual 
2f Election Law (New Delhi, GOI Press, 1984), p.235. 
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16. Punjab 150000 40000 

17. Rajasthan 150000 40000 

18. Sikkim 50000 5000 

19. Tamilnadu 150000· 50000 

20. Tripura 100000 10000 

21. Uttar Pradesh 150000 50000 

22. West. Bengal 150000 40000 

UNION TERRITORIES 

1. Andaman & Nicobar isl~nds-50000 
2. Arunachal Pradesh 50000 10000 

3. Chandigarh 50000 

4. Dadra and Nagar Haveli 20000 

5. Delhi 100000 25000 

6. Goa, Daman and Diu 50000 10000 

7. Lakshadweep 20000 

8. Mizoram 50000 10000 

9. Pondichery 70000 10000 
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