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INTRODUCTION

Estimates made by the United Nations Conference on
Trade~and Development (UNCTAD) secreéaria£~had indicated
that between the early 1960's énd 1972 skilled migration
from the developing countries.(consisting,of engineers,
scientists, physicians, surgeohs and technical and kindred
workers) to the United States, Canada and United ‘Kingdom
amounted to a little over 230,000 persons.l To this can
- be added a flow of about 29,000 to the United States during
197375 and 25,000 to Canada during 1973-76.2

'Moreover the estimates took no account of skilled
migration to other developed countries particularly those
of Continental Europe, which is regarded as aﬁ important
recipient of developing country skills, The;efore, even
here the migration must be considerable, Gregory Henderson's
earlier work also indicates the magnitude and sources of
brain drain, and why it is a cause of alarm to developing

countries, including India.3

1, The Reverse Transfer of Technology. UN Doc, TD/B/C.
6/47, p. 4, See also The Reverse Transfer of
- Technology : Its Dimensions, Economic Effects and
Policy Implications UN, Doc, TD/B/C, 6/7 Table 1,

2, The Reverse Transfer of Technology % “UN Doc, TD/B/C.
6/47. p. 4. | o
3. Gregory Henderson, The Emigration of Highly Skilled

Manpower from the Developing Countries, UNITAR
Report No, 3, 1970,
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~ Another method of assessing the importance of £he
brain drain is comparing the figures of the value of aid
given by developed countries to developing countries and
the.value of 'brains' drained to the developed countries,
For instance,;over a given period, assistance from the three
developed countries amounted to % 46 billion, compared with
an estimated $ 50 billion for the imported capital value of
brain drain.4 ,

Apart from the above mentioned, other important
factors are that the brain dfain can cause damage ﬁo deve=-
lopment, "Related to this is the loss of stock of educated
men and the’'effect of outflow on manpower requirements, It
is obvious that developing countries need all the qualita-
tive brains that are available in the early stages of
their development and brain drain drastically reduces the
manpower resources, Mdreovér, the migration of trained
personnel deprives the homeland of the costs of that
persons® education and of the §er?ices?it provided during
his upbringing, these it cannotdrecaver either through
increased national productivity or through taxes on the
recipient of his salary as, frequent, immediate and perma-
nent emigfation takes place,

Finally, the most important losses centre around the

contributions trained persons made creatively in terms of

4, The Revenue Transfer of Technology: Its Dimensions,
Economic Effects and Policy Implications, UN Doc,
TD/B/C, 6/7 p. 1l-12, See also, The Revenue Transfer
of Technology : Economic Effect of the Transfer of
Trained Personnel from the Developing Countries
UN,Doc., TD/B/C:6/7, p. 2,
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leadership and talent in the aréas of politics, develop-
ment, planning, managemeni, science etc, Trained men be-
come masters in their fields and their potential contri;
bution is lost from deveIOping countries in favour of

developed countries, Therefore it is imperative to miti-

‘gate the problem of brain drain by appropriate measures,

Cohventional discussions of international economic
relationslhave tended to concentrate exclusively on commo-
dity and financial flows between countries "The evidence
of historx, however, regarding the importance of inter-
nationdl hugan migration in the economic developments of
nations seem overwhelming, Furthermore, the more recent
“experiences of the increasing flows of. highly skilled man-
power from developing to developed countries, under an
unequal exchange system, indicates strongly the need to
take explicit account of the reverse transfer of technology
as an integral part of the wider framework of international
econo@ic relations".5 This phenomenon stems and continues
on the part of some countries realizing the value of high
level education for social, economic and cultural develop-
ment, The mégnitude of the problem has been empirically
stated in some studies, indicating to what extent the aid
by the developed countries isaffected by the reverse trans-

fer of technology from the developing countries,

5  Ibid, UN Doc, TD/B/C: 6/7, p. 2.
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Thereforé, from the developing countries prospective
the adverse socio-economic effects of brain drain are un-
desirable: and therefore arises)the importance of viewing
. legal enactments or international norms whereby brain drain

can be controlled or regulated,

The brain drain phenomenén as experienced after the
second world war is of such dimensions and complexities,
that the extant literature on it gtill leaves one over-
whelmed with the feeling that we have been merely chipping
away when in actuality there is a boulder to move, |

However, the problem has been réalised by nations,
and also by the United Nations and urged by its resolu-
tions the United Nations Institute for Training and

Research conducted two studies, "The Emigration of Highly
| Skilled Manpower from the Developing Countries*‘,6 by Gregory
Henderson and "The Brain Drain - Emigration and Return97

by William Glaser, Both these studies give some data to
measure the magnitude and also present the Socio-economic
causes ahd fall out of the phenomenon, with some reference
to the policy issue,

UNCTAD has also produced some literature, such as
"The Reverse Transfer of Technology; Economic Effects of

the Outflow of Trained Personnel from Developing coun'!‘,l"lt—;s"8

6. Gregor Henderson, The Emigration of Highly Skilled
Manpower from the Developing Countries UNITAR Report
No. 3, 1970, - o

7 Williem Glaser, The Brain Draiﬁ. Emigration and
Return UNITAK Report No, 22, 1678,

8. The Reverse Transfer of Technology: Economic Effects
of the Outflow of Trained Personnel from the Deve-

loping Countries, UNDoc. TD/B/AC.11/25/Rev.1,



"The Reverse Transfer of Technology.: Its dimensions eco-

nomic effects and policy implications“.g Here tco, the

, magnitude'ié illustrated, through the second study does

mention the ;imitations of the available data, Moreover

) é similarigo;iqieconomib apprbach is adopted, with the ’

first study baying more emphasis on the economic effects,
Two studies conducted by UNCTAD, "Policy Issues for

10

Developing Countries"® a case study of. Sri Lanka and

"Consideration of Policy Issue at the International level“ll
adopt a more legal approach, '

Another important study has been done by K.,N, Kabra
in his "Political Economy of Brain Drain"12 and he does a
historical survey of the phenomenon and as the title hints,
adopts a vaiue_premise as to how the interests of the third
world can be protected, ‘

As it is self evident most of the studies conducted
so far are from the socio=~economic viewpoints, They héve
two areas of dissatisfaction. First the conceptual under-

standing and defination of the problem, and second, the

legal issues involved as to how we can best tackle it both

9. The Reverse Transfer of Technology : Its Dimensions,
Economic Effects and Policy Implications, UNDOC TD/
B/C, 6/7. '

10. Policy Issues for Developing Countries, {INDOC TD/B/C
6/AC. 4/4,

11, Consideration of Policy Issues at the International
Level: The Reverse Transfer of Technology : Braindrain,
Source flow accounting, compensation, taxation and
related policy proposals, UNDOC, TD/B/C., 6/AC.4/2,

12, K.N, Kabra, Political Economy of Brajin Draipn (Annold-
Hienemann 1976),



at the national and international levels,
The present study is designed to address these two

'aspects of the problem, Not many attempts have been made
to probe into the legal aspects of this problem, The
vague conception of brain drain is a part of this problem
and unless one answer at a working defination of the term
one will not be able to seek sensible solutions, In fact
Johannes van Agocelen says, ",.. it is doubtful whether
the brain drain phenomenon as such can be formulated in
1egal,term“.13 However, he does concede that there has
been international acknowledgement of "the urgent need
to formulate national and international policies to avoid
brain drain and Obviate its adverse effects".l4 It seems
therefore that this problem will presist and a greater
conceptual clarification is needed of the term brain drain,
before one can everqcn;idey;its regulation of control,

: When _regulations or controls are mentioned one
notices immediately the "conflict between brain drain
control and effective realization of the right to live"ls

Given the universal right of everyone to leave any country

including his own and to return to his country, the

13, Johannes'van Aggelen, "The Consequences of Brain
Drain for an Effective Realization of Everyone's

Right to Live®", 1Indian Journa) of International
Law (Delhi) vol, 26(1986) nos. 384, p. 341,
14, ibid,, p. 341,

15,  ibid., p. 360.



question of barring doesnot even arise, Theréfore, the
legal issue that is increasingly going to eccupy our minds
is how and upto what extent can one resort to legislative
or administrative controls of the brain drain,

Therefore in the foremost chapter of the present
study "The Nature and Defindtion of the Rrain Drain® will
be stated, | B

In the second chapter the causes shall be examined
i.,2. the pushes and pulls that céuse such migrations,

The third chapter deals with the international and
national morms regarding emigration, Related to the pre-
ceeding chapter, is the following chapter which deals.with
formulation of emerging norms at the United Nations level,

-The following two chapters take a'lbok at some
probosed solutions, Chapter five deals with proposals
made by UNITAR and UNCTAD, while the sixth chapter contains
other proposals made under the Colombo and the OECD reine
tegration scheme,

Finally, the seventh chapter will be an over all
assessment and conclusions, Sugoestions as to what measure
the developing countries including India can adopt legally
or administratively to stem the tide of the brain drain
will be stated, while at the same time bearing in mind,

the universal right to~emigrate16 the duty owed to the

16, Universal Declaration of Human Rights,



.home country by its hationals and the: home country's
predﬁcament.l7 i
This résearch is based on both priméry and secondry
- sources, The primary source materials consist of the re-
solutions, declarations and the studies of the United
Nations and its constituent bodies, especially UNCTAD and
UNITAR, The documents of other organizations and coun-
tries are also cited. Regarding India, the relevant Act
and case laws are also cited,

The secondary source materials consist of publica-

tions pertaining to the subject, and also include articles

from journals and digests,

17, Universal Declaration of Human Rights,
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NATURE AND DEFINITION OF THE(BRATIN DRAIN

William Glaser states that there ",,, is much ferment
in the United Nations system that has a direct or indinect
bearing on the problem of brain drain. The cﬁrrent empha-
sis within and outside the United Nations system on the
| necessity of meeting basic human needs and on the onéoing
dialogue concerning the establishment of a'new iﬁ£ernational
economic ordér will undoubtedly.have'implications for the
brain drain®,* This is especially true in view of the
emphasis laid on the problem by the United Nations éeneral
Assembly at its seventh special session,” What is the
‘brain drain? The term itself is loaded, suggestive of a
‘loss of vital resources, without compensation, This inter-
pietation is supported by illustrations that show that
human capital, as a strategic resource, is flowing out of
economies where it can make the greatest contribution to
humén welfare, and into economies already well supplied

with trained, capable, scientific and administrative

personnel®, "One should be cautious in using the term

‘1, William Glaser, The Brain Drain - Emigration and

Return, UNITAR Report No. 22, 1978, p. xxi,
2, UNGA Res, 3362 (S-VIII)
3. Walter Adams, "The Problem® in the Brain Drain

Walter Adams (ed.,) Macmillan, 1968, p, 1,
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indiscrimanately, In fact, all brain drain constitutes
brain migration, but all brain migration does not necess-
arily constitute brain drain".4 Therefore he divides
brain migration.into four types; brajn export, brain

exchange, brain over flow and brain drain, of which the

?
.

last two are of more importance and relevance,

Brain E;gort

"Brain migration may take the form of brain export
by the sending country, The brain export country receives

in exchange for brain, remittances continously over a

number of years“.b

The payment may be spread over a number
of years in tax or it may be once for ever lump sum exit
tax, A consolidated price for the export of the commodity
brain power méy also be realised from the importing country,
However the importational method that can be applied to
price fixation has obvious limitations.6 It is not nece-
ssary that the market price of brain reflects its public
costs, "In the case of brain export, the exchange price
must be equal to the public and private costs of brain,

Since the outgoing human capital,.. receives only the

private cost, such an outflow cannot be considered to

4, Ghosh & Ghosh, Economics of Brain Migration, Deep
and Deep Publications, 1982, p, 23,

5. Ibid., p. 25
6. Ibid., p. 25.
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constitute brain export®.” It is very difficult to cal-
culate the social cost, and shadow price keeﬁ on changing
along with the time horizon. However, it is not"d{fficult
to judge by means of epprortunity costs as to whether the
returns from the traded brain power is sufficient to cover
the domestic opportunity.cost of the transferred brains,
and it may be looked upon as a cése of brain export.8

Some compensation for human capital migration by the coun-~
~ tries of inflow to the countries of owerflow has been
suggested by Boulding9 and»Watanbé.lO As payment for human
capital import, the government of the recipient country
could refund a fixed percentage of immigrants income tax

to the country of origin.ll

There is no doubt that a large
number of countries sending brain power abroad receive

‘ remittances12 for instance, Pakissan immigrants working
abroad constitute the second biggest $ource of Pakistan's
foreign exchange earnings, but unless the remittances cbver
the private and public costé or opportunity costs of the

migrants the brain migration cannot be said to be of pure

brain drain category.13

70 Ibid., P. Po 25.

8. - Ibid., p. 25.

9% K.E. Bouldlng "The National Importance to Human

Gﬁpi&glf in The Brain Drain Walter Adams (ed,) Mac-
millan 1968, pp. 116-117,

10, S. Watdnbe; ®The Brain Drain From Developing to
Developed Countries® International Labour Review,
vol, 99(1969), p. 401-34,

11, Ghosh & Ghosh, n. 8, p. 26.

12, Gregory Henderson, The Emigration of Highly skilled
Labour from Developing Countries UNITAR Report No, 3
1970, p. 125,

13. Ghosh & Ghosh, n. 11, p. 26,
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Brain Exchange

According to Ghosh & Ghosh: "Brain migration may
be in the form of exchange of scholars, researchers and
students between less developed countries, and developed
countries or between less deve10ped countries them;elves
for the purpose of mutual‘benefit in terms of knowledge,
ekpertise and training“.l4 Such a type of brain migra-
tion can more appropriately be czlled bfain exchange.
Brain exchange is a temporary phenomenon whereas brain
loss is compensated by corresponding brain gain, However,
the issue of net gain or net loss inherent in international
exchange of scholars and researchers is an.emotional one
and needs further investigation for the purpose of policy
formulations. "International exchange of brain power is
not a new phenomenon and happens to be an important means
of international co-operation, spread of ideas and trans-
formation of private knowledge ihto a public good, It is
obvious that brain exchange programmes enhance global
welfare and as such, it should be encouraged by different
acts,'policies and action programmes, However in abnormal

situation, brain exchange may get converted into brain

drain“ 15

14, Man Singh DaS, Brain Drain Controversy and Inter-_
national Students, Lucknow Publishing House, 1675
. 45,

15, Ghosh & Ghosh, n, 13, p. 26,
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Bréin Overflow

Ghosh and Ghosh-say that : "As a result of over
production or slow rate utilisation of brain, some of the
brain may remain wholly unabsorbed or s?rplus in a static
sense, Due to lack of effective demand or excess supply
at home, such brain may spill over and getjabsorbed in a
foreign market, Brain migration of this kind may be called
brain overflow“.16 'In fact Man Singh Das in his work
sgys, that no evidence has been found where high level
manpower is in shortage in the developing countries, in-

. cluding in his study or that their developmental programme
have been nengatxvely affected due to emlgratlon. On the
contrary these countries have a surplus of human resources
in certain categories which cannot be absorbed in their
sluggish'ecpnomies.l7 George Baldwin also in his ®™Brain
Drain or Overflow"'® mainly depends on this type of mig-
ration, This is also implicit in the analysis of the

19

internationalist model, In many low developed countries,

16, ibid., p. 24,

17, Man Singh Das, Brain Drain Controversy and Inter-

national Students, Lucknow Publishing House, 1975,
p. 81,

18, George BaldW1n, “Braln Drain or Overflow, Foreign
Affairs vol, 48, n, 2, (1979).p.

19, K.N, Kabra, " jcal Economy of the Brain Drain"
Arnold-Heinemann, 1976, pp. 79-83,
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unplanned and comparitively cheap education coupled with
limited eﬁployment epportunities have produced a reserve
army of unemployed skilled labour, For instance, in
January 1965, there were 75,000 unemployed engineers in
India.zo Earlier it was found that approximately 12,000
students went to the United States alone for higher studies
of which many did not return.zl In Latin America out of
60,000 professionals having University qualifications only
25 per cent were employed productively.22 In Nigeria 63
per cent of the students qualified in social sciénces when

23 in fact educated

the country needed only 40 per cent.
unemployment problem which is the gehesis of brain overfléw
is to be witnessed in many less developed countries, more
particularly in Colombia, China, India, Iran, Nigerié,

Pakistan, Philippines and South Koreé.24

The surplus brain
power arises due to (1) overproduction; (ii) low employ~
ment generation capacity; (iii) non-availability of an

appropriate job where brain may be optimally utilised; and

20, Ghosh & Ghosh, n. 16, p. 24,
21, Man Singh Das, n. 17, p. 71.
22, Gregory Henderson, n, 12. pp. 52-53,

23, On problem of world wide brain drain, UNITAR, New
York, 1970, p. 101,

24, Ghosh & Ghosh, n, 20, p. 14, See also The Reverse
Transfer of Technology. UN Doc. TD/B/C. '6/47, p.7.
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(iv) existing brain power lacking in experience or compe-
tence for the available jobs requiring a fairly high stan-

dard of efficienty, excellence and training.25

Surplus
brain power may be interpreied in absolute or relative
senses, In qualititative terms, there may be an over-
production of brains, and qualitatively the jobs méy be
to0 good for the brains or conversely fhe brains may be
too godd for the jobs, leading to non-utilisation of brain
power in a given economy, “Sufplus brain ﬁower ex defini-
tione has zero opporturity cost. The migration of this
surplus brain constitutes an overflow and is not at all
harhful; rather it is considered very helpful for the
solution at general unemployment pioblem. It is neither
desirable nor very practicable to check the emﬁgration of

such non-utilised brain power“.26

Brain Drain

Brain drain is the main species of the entire genus
of brain migration from less developed countries, It is

| a loaded journalistic term and it is unfortunate that it

was ever used in scientific discussion, "It is a one way’

migration of skilled people mostly from less developed

countries to developed countries, The literature on the

25, GbOSh & GhOSh, n. 24, Pe 24,
26. ibidc, po 240
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problem of brain drain either makes no attempt to‘preci-
sely define the concept or;plugg the concept between brain
drain and other kind of brain migration".27 The manpower
involved in brain drain is under utilised or over utilised
and is from the employed category in the home country,

It has been observed in many countries, however,
that emigratedibréin’power comes%back after a few years,
This then requires a re-estimation of the magnitude of
the brain drain by deducting from the prior calculations
the brain power that returns home.28 Moreover students
failing to refurn home dé not necessarily constitute brain
drain unless it is shown that the economy is in a position

to absorb them fully.29

An example will help to illastrate
this, Take the case of a bacteriologist from a developing
country who received his training in his home country
prior, to hiscoming to the United States or did his
advanced studies in the United States, in which case the
United States incurred educational costs., This young man
now returns to his country of origin out of a sénse of

duty with uncertainty and at a high risk, After all his

training and education, he may be hired a% a clerk for

27, . 1Ibid., p. 27.
28, Ibid., p. 27
29, Man Singh Das, n. 21, pp. 79-80.
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the next five yeafs.' Here is the case where 2 deQeloping
country is unable to utilize a qualified pr;fessional.

It is clear in this case that the country is not gaining
from his service , Now if he were to migrate it does not
necessarily constitute brain drain.so In the event of his
being required by the country, if he fails to come back
then_it constitutes a brain drain,

In the case of brain drain the export of human
capital does not cover the private and public costs or the
shadow price of human capital exported, but'fepresents
only element of cost, mostly the private cost. Such a
type of brain migration is also not from the category df
surplﬁs or unemployed manpower, but from the employed 6r
under employed pool of highly skilled personnel who can
positively contribute to the present and future develoﬁ-
ment of thé céuntry.31 Thus brain drain has development
reggrding and welfare reducing effects. This type of brain
migrqtion has implictly_been made the bésis of the natio=-
nalist model.32 An excellent exposition of this model
is fourd in K,N, Kabra's "Political Economy of the Brain
Drain®, He concludes that the "“hewers of wooll and drawers

of water of the days gone by are transformed into a

30. Ibida, ppo 79-80
31.  Ghosh & Ghosh, n., 28, p. 27, ,
32,  Don Patirkin, "A Nationalist Model® in a

Drain, Walter Adams (ed,) Macmillian 1968, pp.
92-].090 ’ )
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steédily growing stream of graduates and Ph.Ds tropping
out to man the laboratories and research institutions of
the development markef economies“.33 |

Man Singh Das defines brain drain as ; "A flow of
skilled and talenﬁed people from countries where they can
make the greatest contribution to hﬁman welfare, to the
highly industrialized countries which are well supplied
with trained, skilled and talented people".34 Herbert
Grubel and Anthony Scott adopt “the following definition:
A person is a brain drain immigrant if he has the inten-
tion of holding permanent emplcyment in a country other
than the one in which he was educated upto a specified
level".35 The OECD for purposes of special stddy ",.,., has
arbitraily defined the population of the brain drain to
be such persons ashave undertaken higher education and
obtained a university degree".36 UNCTAD however states
that the "most appropriate definition of thoee skilled
migrants from the developing to the developed countries

who constitute the (brain drain) is derived from the

classification adopted by the United States Immigration

33, K.N, Kabra, golitical Economy of Brain Drain,
Arnold- Henemann, 1976, p. 127,

34, Man Singh Das, n, 29, p. 5,

35, Herbert G, Grubel & Anthony Scott, The Brain Drain
Wilfred Lavier University Press, 1977, p. 49

36. Ibid,, p. 49,



19

and Naturalization Service: professional, technical and
kindred (the PTK) workers".>’ The PTK classification is
broadly similar to that used in other developed countries
although in terms of statistical compafability there may
be some difficulties. In the same study it also adopts

‘ the “voluntary or socio-economically motivated migration“38
UNCTAD itself has not come forth with a definition because
of the following reasons: |

a) "The definition and categories used for classi-
fying immigrants are not yet standardized across the deve-
loped countries of immigraiion, which makes inter country
comparisons of ﬁloﬁs rather difficult“.39

b) "The data, even when Systematically available,
almost-alway; relate to gross rather than net flows, Ideally,
figures on reverse ofvflows and to and fro migration
should be deducted from gross figures. But because of
deficient daté, measurement has been very difficult exéépt
on a ﬁbugh basis".40

¢) "Inconsistencies may-also arise from £he general
practice of recording immigration data on the basis of
country of last permanent residence ésépposed %o nafio-

nality, particularly as it is known that much indirect

37. The Reverse Transfer of Technology, UNDoc. TD/B/C.
6/47, p. 3. ' :

38, Ibid., p. 3.
39, Ibid., p. 6. Se also TD/B/C, 6/7 para 23,
- 40, Ibid,, p. 6.



roufing of developing country professionals via more than
one developed country to other developed countries takes
place".4l |

'd) "The problem of incompleteness may also arisé
from the'practiée of excluding from P,T.K, statistics all
those coming under the category of 'dependents', some of
whom may be highly qualified and would therefore add to‘
the stock of skilled manpower in host countries".42

Therefore one sees that UNCTAD has not adopted a
definition of its own for the above mentioned reasons
Perhaps after an addressel of these reasons can a legal
definition more agreeable to all can be adopted, However
for workinglpurposes itmfinds the United States I.N.S. :
definition appropriaie. Moreover this definition is
similar to definitions adopted by some other developed
countries, |

The next question that may be asked is, what are
the specific labour groups that qualify within brain drain,
“Data collection in this respect has shown a lot of lati-
tude, any one claiming to be a professional or a sqientist
has been counted a$ such, It ié possible to adopt an

elitiét approach and include in brains only highly educa-

ted and trained personnel, This view excludes the exodus

41, Ibid., p. 6.
42, Ibid., p. 6.



TH=-27¢5

21

of many middle level personnel like teachers, technicians,

nurses, mechanics, foremen etc., mainly involving skill

dra

in".43

The United States I.N.S. defines ‘profession' as

"an eccupation which requires specialized knowledge to do

the

~eccupation fully, It includes fields such as architec-

ture, engineering, mathematics, physical sciences, social

sciences, medicine and health, education, law theology and

up8¢onomics, A profession requires completion of a specific

rse of education at a United States accredited college

degree or foreign equivalent of such a degree, in a specific

occupation,

The International Labour Organisation (ILO) has

tried to standardize qualified manpower and uses the term

‘professional, technical and related workers' (PTR), This

phrasing with some variety is widely used and is defined

'by

the ILO as "workers in.this group conduct research and

apply in a professional capacity scientific knowledge and

methods to a variety of technological, economic, social

industrial and governmental problems, carry out technical

tasks anciliary to scientific research, development and

practice, and perform religious, educational, legal, artistic

43,
a4,

K.N. Kabra, n. 33, pp. 88-89,

The Immigration of Permanent Foreign Workers,
United States INS, M-272, 1986, p. 9,
SRS
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j 331.12794
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and literary fﬁnctions. ‘Those classified in the major
groups perform tasks which usually require training in a
Specific‘sdientific or othef professional field, at a
university, technical institute or similar establishment
or which require creative ability in literature or out or
talent in entertaining".45
In sum, the definition of brain drain drawn adopted
by UNCTAD could make a good starting point., The ILO has
made a rather exhaustive attempts to do this, and through
this study does not contain the definitive break up, the
ILO's work in this area is worth recommending, The break
up of labour type also becomes more apparent, in the light
of Ghosh and Ghosh's different groupings of brain migration.
Their study is‘important because each of the respective
phenomenon is worth researching, However given the paucity
of material regarding brain drain itself, the other forms
of migrations surely have not been as researched. Their
study ié iﬁportant, because of the developing cﬁuntries
intent to either make the emigrants or thé developed
countries cdmpensate the loss., Now it is much more diffi-
cult to include less skilled labour in brain drain and
ask it to pay, rather than the more higher earnino brains.
Moreover, the developed—countries will find it econoﬁically
and even politicaily embarrasing if lower income groups'

are included in brain drain. Further, they are groups

45,  International Standards Classification of Occupation,
Geneva, ILO, 1938,
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like exchange students, who definitely do not fall within
brain drain, and therefore given the many reasons, a more
narrow and specialised definition of brain drain is feasi-

ble, This will also be more manageable,
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CAUSES OF BRAIN DRAIN

An attempt will no'w be made to summarize the main
arguments that frequently oqcur_in casual studies. Migra-
tion is not a random phenomenon. This fact ihdiﬁates~that
"for the most part, 'push® forces,in the dona;~countriesv
have their counterparts in the,?pull? fsrces of the reci;
pient countries, All these féctors would seem ko be inter-
dependent, with none of them acting on their own in any
significant way".l | |

Economic Factors

Income differentials between the developed and deve-
loping countries and other related economic considerations
have been most often citedas the main csuse of the brain
drain.2 Even where the professional from a developing
country has a salary level as good or better, relative to
the price wage structure of his own country, then he might
receive in a2 devéloped cpuntry, there usually is a greater

4

absolute difference between his salary at home and that )
abroad in a developed country, particularly the United‘Staté§.3

Often' the later is a high multiplier of the former,

1. The Reverse Transfer of Technology, UN Doc., TD/B/C

6/47, p. 9.
2, Ibid,, p. 9. _ _ ,
3. Gregory Henﬁérson;!Emigration of Highly Skilléd Man-

power from the Developing Countries UNITAR Report
no. 3, 1790, p. 88,
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In India, for example, fhe Medical and emgineering
graduates were the highest paid scientists at & 677 ($ 90)
and ks 540 ($ 72) respectivély a month while those trained
in geology, mathematics, statistics and zoology were paid
B 420 (% 56) a month, with chemists and other,sci;ntiSts
in between?.4‘ In the United States, the median annual salary
for chemists and mathematicién was just over $ 900 per
- month, for physicists, economists and statisticians, $ 1000,
a moﬁth_and for profegsional,medical people § 1290 a month”.5
Though these figures are rather old, the differences in
salaries still remain large,

Grubel and Scott illustrate the predominating influence
of the absolute income differential by the following example,
The first difference between a migratjng labourer and an
engineer is the existence of a wider absqlute'gap'in earnings
Thus if an unskilled worker earns $lOOO‘and $ .4000 in
countries A and B respectively, he will increase his ear-
nings by $ 3000 by migrating from A to'B, Now if in both

countries the salaries of engineers are three times those

o

4, A Rallman, in a paper submitted to Internationsl
Conference on Comparative Research and Social
Change and Social Disparity.quoted in. UNITAR
Report No, 3 1970, p, 88, . _

Se Gregory Henderson, n, 3, p. 88,

6. Herbent G, Grubel & Anthony Scott, The Brain Drain
Willford Courner University Press, 1973, p. .
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of labourers, theén an engineer increases his earnings by
$ 9000 through migration.6

If therefore the proportional income differentials
in various countries tends to be approximately the same,
the greatest ébsolute_gain on migrating will go to those who
are already well paid, so that migration among such groups
shduld,'when a possibility of migration is open, -be greater
than amon§ labourers.7 |

From th% aboveJexamplc, it can easily be seen that
given the unequal economic relationships that exist among
developed and devélbping,natidns the economic factor can
indeed be a decisive one, Such differentials are too éreat
not to encourage substantial emigration. In addition to the
higher material life which salary differentials can bring,
salary not infrequently becomes a status symbol in itsélf.8

Krugman and Bhagwati in econometric studies of
*internal migration! conclude that "the evidence that migra-
tion is influenced by economia incentives is'so uniform and
secure, that if any one should argue for any particular case
that economic gain has nbleffect, one should be sceptical,
particularly where migrants do in fact gain economically
from their move, Furthermore, such evidences as there is

suggests that education makes people more responsive to the

7. Ibid., p. 21,

8. W. Adams & J.B, Derlam, "An Agenda for Action" in
the Brain Drain, Walter Adams (ed,) Macmillan, 1968
p. 248-50, ' -
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possibilities of gain froﬁ migration“.9 However, Krugman
and Bhaéwati also acknowledge the ihmportance of some none ‘
economic motives, "Income variables rarely explain even
as much as half of the variance in these studiés, and social
factors such as race or education, seem to affect respon-
siveness to economic incehtives. For the individuai migr@nt,
income considerations may be relatively minor but the effect
of income is nearly always significént and never perverse".lo
Studies based on questionnaire as opposed to econo-
metric methods tend to support the general conclusions,
although‘they also refer to certain non-economic factors
which appear to have received limited attention in econome-
tric studies, Thus Glaser in his UNITAR studies suggests
that a number of variables such as working conditions,
piofessional needs, migrants ability and cultural and
social considerations typically entered iﬁto a persons
decision to migrate, "But.he_concluded after carrying out
a more sophisticated analysis, that the strongest influence
on‘migration plans at all stages were adequacy of income,
quality of jobs and family interests while income and job
bpportunities according to the study, were cited by res-

pondents as reasons for migration, family interests generally

9. P, Krugman & J.N, Bhagwati "The Decision to Migrate®
" Quoted in TD/B/L. 6/47, p. 10.

10. Ibid., p. 10.
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appeared as reasons for staying home"i.ll |

Unemployment or lack of professional employment
possibilities plus lack of job-content requisite for-adyanced
training are frequent major characteristics of underdeve-

loped countries, deeply affecting talent migration“;l2ﬁ

"The London Times found, for example that 40 pgr cent of the
engineers trained in Burma in 1961 had not found engineering
employment eighteen months later; that a household survey

in the Philippines disclosed that 35,000 college graduates
without jobs, that in T hailand over 1000 cahdidates, inclu-
ding University graduates may appear for these clerical
posts in government*".J“3 Indian engineer graduates, unem- ‘
~ployed reportedly in the tens of thousands had held riots.14
"The crisis is not only confined to engineers, Employment
opportuhities for all groups of educated professional and
technical personnel have grown at a much slower rate than
the growth in numbers of persons on the register of employ-
ment agencies. The registered number in 1966 was 917,487

and the number of placements was 171,326 in 1967, the
educated job-seekers totalled 1,087,271 against 151,442

| placements“.l5 The 1961 censos revealed that 10.4% of
11, UNDOC TD/B/C; 6/47, pp. 10-11,
12, Gregory Henderson, n, 5, p. 90,
13, Adams & Dirlam, n, 8, p., 251,
14, Gregory Henderson, n. 12, p. 90,
15, Man Singh Das, Brain Drain Controversy and Inter-

national Student. Lucknow Publishing House,
1972, p. T.

A}
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~all scientitic and technical personnel were unemployed and
18.6% were employed outside the occupation for which they

16 Ihis trend has continued to vex the

had been trained,
country and its planners. This could be said to be true
of most developing countries,

Some developing countries such as China, South Korea,
" the Philippines and India educate more pe;ple, and more
high level specialists, than they c;n employ. In some
countries, educational systems have been more hesitant to
change than have economies, and graduate experts far in
excess of demand.17

Miscalculations in supply can produce unemployment
and among largé populations, ‘relatively small miscalculations
can produce numerically impressive unemployment as in India,
"where between 1951 and 1965, facilities for engineering
education increased at the degree level from 4,188 %o 24,695
and at the diploma level from 6;2L6 to 48,048“.;8 Merely
increasing statisticalvindicétors at a fast rate is not
enough, Even if over all agrowth rate accuurs certain fields
may lag. For these specialisties and for the entire economy,
the number of professionals may outstrip the number of

jobs, Therefore many observers have recommended better

planning, so that numbers in particular fields correspond

16, Cregory Henderson, n, 14, p, 90,

17. UN Doc., TD/B/C., 6/47, p. 1O, See also Gregory
Henderson, n. 16, p. 90,

18,  Gregory Hendersbn, n. 17, p- 92,
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more closely to the country's current abéoiptive capacities
and future needs.19 The above mentioned degree of expansion
had proved at least temporarily excessive not in relation

to developmental tasker in India, but in Indian capacity to
employ these engineers, 1In relation to employment, and
oversupply of engineers, calculated then at some 50,000
official pleas were made to Indian student engineers to

find employment overseas and attempts by the Indian govern-

“ment to limit engineering enrollment.Qo

Professional Factors

Working conditions may also have some effect on mig-
ration decisions, Lack of infrastructure in the form of
instruments, equipments, libraries etc, in home countries
is one of the reasons why developing country professionals
have wanted to pursue their research interests in developed
countries institutions, ®Proximity to new developments in
professional fields may be an added attractipn. Another
reason may be éﬁgppfeéntiasfs between large amounts of
government support for research and development in developed
countries and the lack of government sponsorship of research

and development in developing countries“.Zl

19, Willjam Glaser, The Brain Drain - Emigration and
Return, UNITAR Report No, 22, 1978, p., 127,

20, Gregory Henderson, n. 18, p. 92,
21, UNDOC, TD/B/C, 6/47 pp. 10-11,
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Separation and isolation from the ;State of art!
which the specialist’. practices has been an important reason
for movément both inside and outside national borders towards
large centres of practice and learning of the speciality.
The tremendous growth of technology, science: and professions
has greatly increased the Weight and importance of these
countries, The sense of isolatioﬁ felt by the specialists
when away from them and the incregsing expense, and ﬁom—
plexity of the equipment needéd by many kinds of modern
research is an obvious factors, the breaking of_constant
ties with the specialists growing impdrtant peer group is
an equaily important one.22
Moreover, many scientists have other crushing burdeﬁs
on them apart from their academic work, A distinguished
Arab physicist has pointed out that "a physicist may never
need to know anything about his University or institute,
He certainly need not be concerned with co-ordinating Uni;
versity, scientific and technological groups with productive

structure and government".23

And vyet, it_is.eXactly with
such burdens that he is weighed down with, o
In the last 25 years and especially since 1950, the

rise of research expenditure has been precipitous, especially

22, Gregory Henderson, n, 20, p., 95

23, Enrique Jteiza “A Differential Push-Pull Approach"”
in The Brain Drain, Walter Adams (ed,) Macmillan, 1968,
p. 126, '
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in the United States., Total research and development expen-
diture in the Uniteh States rose from $ 74,1 million in 1940
to over $ 14 billion in 1964-65.24 The period 1950-60
witnessed an unprecedented growth in the nation's manpower
engaged in scientific and engineering activities, The
number of scientists and engineers in reseafch/devel opment
and industry rose from 234,800 in January 1958 to 358,900
in January 1960 or by 47%. 1In the same period, the expan-
sion of employmént of resesarch and development scientists
and engineers in electrical equipment and communication was
90% and it was 72% in aircraft and missiles, responsive in
large part to inéreased defense and Space‘programmes.zs

In comparison to this, only a small number of deve~
loping countries are able to conduct resesarch and devote
funds to it.' Stevan Dedi@r abserved that "between 15 to
39 countries of the world with less than one third of its
population possesses practically all its sciénce, spending
95 per cent of the world's research and development funds
and reaping most of the benefits thereform, The hundren or
more other natiqns with two thirds of the world's popula-

tion have virtually no scienfific research at all“.26 Even

24, Gregory Henderson, n. 22, p., 97.

25, Brinely Thomas, "The Modern Migration®™ in The Brain
Drain®, Walter Adams (ed,) Macmillan, 1968, pp. 40-42,

26, Gregory Henderson, n. 24, p. 98,
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within the possessingrnations who do research and among the
developed nations in that group, different leveis of'expen-
diture, plaht. equipment and professionaIYOpportunity causes
both brain drain and-concern relating to the accentuation
of inequalities of wealth and power, 1In many sense develop-
ing countries are'rich in possibilities for research, but
unless the researcher is armed with funds, he has little
to support his research plans in most deveioping countries,
Therefore, he is increasingly likely to be reluctant to
return home or to decline attractive offers from abroad,
"The migrationof the serious scientific researcher is
symptomatic of one of the world's prob}em least presently
accessible to solution, Research is a classic example of
- @ pulll which developed countries possess and an atiraction
which most developing countries are far from being éble to
exert on their scientific citizens.2’

Even William Glaser in his UNITAR study concluded
that several ",,.groups have numerous complaints about
conditions at home and large proportions believe the situa-

28

tion for superior abroad", He further added that the

"specialists with the greatest numbers of frustrations are
bacteriologists, botanists, physiologists, %oologists and

2
journalists®, °

27, Ibid., P. 980

28, William Glaser, The Brain Drain, Emigration and Return
UNITAR Report, no. 22, 1978, p. 84,

29,  Ibid., p. 84,
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Even the earlier work_of'Man Singh Das supports the
argument of the lack of scientific énd supportive infra-
structure and stated as early as then, that about 2,000
scientific and technical personnel are migrating to Britain
from India every year, The report also revealed that there
had been a steady increase in the number of doctors and
nurses going to Britain.sp

| Social scientists are also not immune from isolatio-
- nist feelings and this is indicated so by V.M. Dandekar
in his work,>t

Therefore its apparent that working conditions and

professional factors can induce the migration of 'brains!'

abroad,

Social Fégtors

"The effect of social conditions could include any-
thing from the stability of the political and social environ-
ment to the availability of consu@ex goods".32 One of the
major findings of the UNITAR study as noted in the Secre -
tary General's report was that "professiondls belonging to.
minority groups_ih some societies that had adopted policies
faveuring the majorities ,.. tended to be apprehensive about
their futures and emigrate, The linguistic and cultural

links of some developing countries with their former metro-

30, Man Singh Das, Brain Drain Controversy and Interna-
, tional Students. Lucknow Publishing House, 1972, P.71l,
3k, V.M, Dandekar, "India", in The Brain Drain, Walter
Adams (ed,) 1968, pp. 203-3Z2,

32, TD/B/C. 6/47, p. 11,
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politan countries with their former metropolitan countries
.may also contribute to migration among profegsionals-who
study abroad".33 | |
William Glaser says that among "ihose from developing
countries who study abroad, membership in minority groups
is strongly associated with the brain drain, Internal con-
flict among ethnic, linguistic, racial and religious groups
is common in the world, and the 1ives of professionals are
affected.“34 Pér'example the "brain drain consists partly
of French speaking minorities moving out of Africa, the
Middle East and Asia, towards Worth-America. 1In additioh
it includes members of Greeks, Italians, Eastern European,

from the Middle East, and Western minorities from Asia."35v
According to CGregory Henderson the ",,.rapid urbani-
zation of developing countries as well as developed coun-
tries appears to be associated with brain drain, Migration
to national centres usually precedeffemigration fo world >
centres and it is in the fbrmer_that'initial_pult@rization
t0»supfanationa1 professional values takes place“.36,
"Typically, cultural and professional patterns so

‘closely equate education with the capital city or other major

33, Ibid., p. 11 See also UNDoc. E/1978/92 para 43,
34, William Gleaser, n, 28, pp. 39-4C,
35, Ibid., p. 45,

36. Gregory Henderson, n, 26, p. 92,
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cities that when urban centres become saturated, thé pro-
fessional would prefer to migrate to centres abroad rather
than to a more rural environment at home where some demand
exists, In some extreme instances, this factor is com-
pounded by wide lingdistic and cultursl differences (like
in India and Nigeria)“.37 Thus for instance thousands of
Indian.physicians prefer to practice in the United Kingdom,
Canada and the United States, rather than aCéepting medical
positions which lie vacant at home.

The complexities of modern professional preparation
gives rise also to strong feelings of career attachments
with the possibilities.of advances within the cafeer suffi-
ent for a satisfying life time, "There (is) in other words
... Some tendency for professional values and objectives to
erode devotion to socjial service as the spcieties‘gf pro-
fessionals become increasingly large and absorbings These
career expectations brings to younger Specialisté concomi-
tant impulses to associate themselves with societies which
can encourage careers with convictions of their worth9.38

Therefore one notices that there are quite a few
causes that lead to brain drain, It is clear that the 'push!

forces in the donar countries have their counterparts in the

37,  Ibid., p. 93,
38,  Ibid., p. 33,
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'pull' forces of the recipient countries, and 2ll of them

are interdependent, However, out of the professional factors,
unemployment, urbanization, social setting and the economic
vfactors, its easily seen that the later is the predominating
influence, Nevertheless, its not always so, One noticea-
ble aspect during the research of,the_causés of brain drain,
was that the causes of the other types of migrations have

not been studied, Given the fact that the other types are
minor in nature and not as important, it still would be

interesting to research their causes and patterns,
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INTERNATIONAL AND NATIONAL NORMS REGARDING MOVEMENT

The magnitude of the brain drain that is being
witnessed today is quite a recent phenomenon and there is
not much literature, legal or otherwise on its control or
regulation, However since brain drain i§ a sub=-form of
emigration, it necessarily follows that it shsuld be governed
by the emigration laws of a country and also the internatio-
nal standards Set concerning the same, Now legal controls
are necessitated because of the grave problem brain drain
is posing to many developing or underdeveloped countries,
The question then is of striking a balance between inter-
national norms and national norms, or more specifically
looking at the problem from the individuals point of view
and of the society that reared him and perhaps has a
stake on him,

Before proceeding further, it is necessary to clarify
certain terms that afe often interchangeably used, These
are the right to freedom of movement, right to travel,
right to passport, right to emigrate and right to visit,
Since brain drain entails movement of some Sort it is
necessary.to analyse the phenomenon in relation to such . -.

terms,

Freedom of Movement

They are some grounds for thinking of the right to

freedom of movement as one of the fundamentals of man's
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liberties:l "When Epictetus for example speakes of his
freedom, he describes it in this way: "T. go wherever I wish:
I come from where I wish, The Greeks most commonly contra-
sted their freedom to being bound or tied and being for this
reason unable to move, Being free in this most primitive
sense is the opposite to bondage. To be free is to be
unimpeded in the exercise of the natural desire to move".2
One of the meanings attributed to the saying that men have
a natural right to freedom of movement is to assett that
the desire to move is a natural, uriversal and reasonable
one, and hence it is not so much a man's desire to move
that needs ‘to be justified as any attempts to frustrate
the satisfaction of that désire.3

In Anglo-Saxon law that right emerged at least as
~early as the Magna Carta, "which is in its 42nd Chapter
grants that it shall be lawful to any person, for the
future, to go out of our kingdom and to return safely and
securely, saving allegiance to itself“.4 When it is remem-
bered that many of the 'civil liberties® as we now know them
today the ‘'freedom!' of speech, worship and assembly are not
mentioned in the Magra Carta, it is curious that it cohfains

a chapter on freedom of movement.5

1. Maur ice Cranston,What are Human Rights, The Bodley Head

Pe. 310
2, Ibid., p. 31
3. Ibid, , p. 31, A |
4, Louis L, Jaffe, "The Right to Travel : The Passport

Problem®, Foreign Affairs, vol, 35(1956-57), p. 19,

S. Ibid., p. 19.



Even Blackstone said that "personal liberty consists
in the power of promotion of changing situation, or moving
one's person to whatéover place one's own indication may
direct“.6 Therefore one sees that freedom of movement in
the west and particmlarly in the United Kindgom had "that
poweiful yet ambiguous confirmation which comes from a
custom which is taken for granted and upon which so many
of the '‘rights!' and 'freedoms' .., rest“.7 Chafee showed
how deeply enjoined in the American history this freedom
of movement is, Freedom of movement aérOSS frontiers in
outer direction and inside frontiers as well, is a part.
of the heritage, Travel abroad, like travel in the country
ma?‘be necessary for a livelihood, It may be as close to
the heart of the individual as the choice of what he eats,
or wears, or reads, Freedom of movement is basic in the
scheme of values",® OQur Nation "wrote Chafee" "has thrived
on the principle that; outside areas of plainly harmful
conduct, every American is left to shape his own life as
he thinks best, do what he pleases, go where he pleases".9

On the Universal plain, the General Assembly of the
United Nations adopted th