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Chapter - 1]

INTRODUCTION




 I. THE SETTING ’

The question of special protection for diplomatic
agent s and other internationally protected persons
assumed urgency in the late sixties in view of the
numefous cases of kidnapping of officials of foreign
states and even of their assassination by private person.s.
The toll of deaths and kidnappings of diplomats or
attacks against their persons activated the concern of
the international community of states which, although
divided on the overall problem of terrorism, evidenced
particular interest in curbing terroristic incidents
against such persons. To deal effectively with terrorist
activity of committing crimes against diplomatic envoys
and diplomatic missions the General Assembly of the
United Nations adopted on 14th December 1973, the
Convention on the Prevention and Punishment of Crimes
against iInternationally Protected Persons including

1

Diplomatic Agemts.® The OConvention entered into force

on 20th February 1977.2 1India acceded to the Convention

1 International Lejal Materials, vol.1l3 (1974),
po4lo
2 United Nations 3 Multilateral Treaties in respect

of which the secretary-General per forms depository
functions, list of signatures, Ratifications,
Accessions, etc. as at 31 Decenber 1977. (United
Nations Publications, New York, 1973), p.76.




on 11 april, 1978.3 The Convention outlines a legal
regime for the special protection of a head of State
or government, foreign minister, diplomatic agents of
a state, or officials and other agents of an inter-
govermnental character including menbers of their

fami ly accompanying them to a foreign country.

Earlier, during the 1960's, the ploneering
wIk of the International Law Commission on the
questions of legal status, privileges, imnmunities,
‘and facilities of diplomats and consular officials
resulted in the adoption of the landmark Vienna
Convert ion on Diplomatic Relations (1961) 4 and the
Vienna Convention on Consular Relations (1963) .5
Still later there followed the Convention on Special
Missions (1969) .6 At the same time the international
aviation community, led by the International Civil
av iat ion Organization, was fighting terrorist activi.

ties in the form of hijacking of aircraft and other

3 Ibid. status at 31 December 1978. (United

Nations Publications, New York, 1979), p.76.
4 United Nations Tregty Series, vol.500, p.95.
5 United Nations Treaty Series, vol.596, p.261.
6 United Nations General Assembly Resolution

2530 (XXIV) of 8 December, 1969.



formg of unlawful inter ference with intemational civil
aviation and its facilities. Here the states were faced
with a problem that was definable, 1f not capable of

full solution. They were able to develop a measure of
control over the activities of common criminals, political
refugees, and out and out terrorists through a series |
of conventional provisions in the field of civil aviation.
Thug, as eafly as 1963 the Tokyo Convention on offences
and certain other acts comnitted on Board Aircra £t
contained a provision on the unlawful seizure of air.
crafte Later, the aviation commuhii:y, faced with an
escalation of activity in the hijackers field, developed,
and adopted in 1976, the Hague Convention for the
Suppression of Unlawful Selzure of A:i.x.'craft,8 which goes
into considerable detall on the question of hijacking.
Lastly, in view of the increase in incidents of bombing
and other kinds of interference with aircraft and civil
aviation facilities, the states developed in great haste,

and adopted in 1971 the Montreal Convention for the

7 International Legal Materialg, vol.2 (1963)
p.1052.
8 International Lejal Materials, vol.10 (1971),

Pp.133-136.



Suppression of Unlawful Acts Agalnst the safety of

Civ il mriation.g To date, all the three Conventions
have been widely accepted and ratifications ang
adherence continue to increase. Also relevant in

the context of dipl;omatic protection were a number

of texts which had been bef re the ILC : the Convention
to Prevent and Punish the Acts of Terrorism taking the
forms of crimes against persons and related Extortion
that are of Intemational significance, done at
Washington on 2 February 1971.2C (the "0AS Convention®);
a draft convention concerning crimes against diplomatg
elaborated by feprésentatives of a group of states
meeting in Rome in February 1971,11 (the Rome draft):;

a draft convention concerning crimes againgt diplomatsg
submitted to the twenty-sixth session of the General
Assembly by the delegation of Uruguay, 12 (=the Uruguay

Working Paper®); and draft articles concerning crimes

9 Ibid., pp.1151-1156.

1o - Intemational Legal Materials, vol.X (1971)
P.255.

11 International Law Commission Report, 1972
ppoubﬁgo ‘

12 United Nations Document No.3/C.6/L.822.




against persons entitled to special protection under
intemational law, contained in a working paper prepared

by Mr.Keafney, the Chairman of the G)mission.13

Following the example of the aviation experiemnce
of developing conventions as a solution for specific
problems, the United Nations decided even though early
in the 1970s, it was sh_owing signs of wishing to ermgage
in an attack on the problem of terrorism generally
that its first priority should be to deal with the
specific question of violent attacks against diplomatic
agents and o.ther persons entitled to special protection
under international law. It was realised that because
of the traditionally protected status of diplomats in
intemational law, a convention focussing on the
diplomatic victim would be more successful than one
which attempted to protect mankind generally from

14

terrorist attackse. It had become beyond doubt that

a specisl leyal regime effectively protecting inter-

national officials was indispensable, particularly for

13 United Nations Document No.3/C.N.4/L.182.
14 International Law Commission Report (1972)

P90,



two reasons 3 first, due to their prominent and
sensitive position international officials had become
an easy target of organized groups of terrorists who
thus attempted to attract the interest of public
opinion in the cause of their protest, or to gain a
negotiating leverage through the retention of hostages
oF threat of murder. Second, it appeared that the
existing regime under Viemna Conventions on protection
of international officials was inadejuate for coping
with the specific needs that terrorism had brought to
the surface. .The basic drawbacks of this law, which
constitutes part of the law on privileges and immunities,
appeared to be the'fact that there were ambiguities

as to exact scope of the persons covered under the
shield of protection and the nature of measures which
need to be taken by the individual states to ensure
compliance with that law. Thus, kt did not cover all
circumstances where protection against terrorism was
needed. Finally, states were not, by and large,

under the obligation to provide special internal laws
making crimes against international agents more severely
punishable than the corresponding crimes committed

~agalnst common individuals, Among other things, the

deficiencies in the legal regime under the Vienna



Conv entions underlined the need for the adoption of
effective international and int ernal measures. There
was thus scope for an independent convention to deal
with certain grave crimes against internationally
protected per mn’g. The most appropriate method appeared
to be a carefully drafted general treaty, specifying '
the obligations of the states-parties with respect to
the protection of int ernational officials. This was
precisely the intention behind the drafting of the
~articles on ®Prevention and Punishment of Crimes
agairist Diplomatic agents and other International
Protected Persons® which has become the first general
treaty comprehensively dealing with the protection of
int ernational officials from certain crimes. In the
view of the Intérnational Law Commission, thesge crimes
®not only gravely disrupt the very mechanism designed
to effectuate international ocooperation for the safe-
guarding of peace, the strengthening of intemational
security and the promotion of the general wel fare of
nations but also prevent the carrying out and fulfil-
ment of the purposes andprinciples of the Charter of

the United Nat::i.ons".]'5 The Convention was designed

15 International Law Commigsion Report, vol.l,
(1972), p.91.




to strengthen and supplement the rules of international
law in force and also to act as an indispensable element

for the maintenance of internaticnal peace and security.

II. CBJECTIVE OF THE STUDY

The chief purpose of the study will be to
analyse the United Nations Oonverlﬁion on Prevention and
Punishment of Crimes against Internationally Protected
Persons and Diplomatic Agents, 1973 with a view to
assessing its value &S a legal vehicle providing compre-
hensive rules to protect intemational officials
against terrorist attacks. The Convention which repre-
sents the most sefious effort to date, will be analysed
in detail in order to see if it does establish an
effective legal regime for aiding protection. In this
context, certain provisions of the Convention including

inter alia, questions relating to the persons entitled

to protection, the crimes covered by the Convention,
Jurisdiction, obligations regarding international
cooperation, the right of asylum, the extradition
provisions, vand the mode of settlement of disputes will

- be given special attention. The endeavour will be to



evaluate as to how far and to what extent the Comvention
hasg tackled these issues effectively, and on this basis

to make some recommendations.

III. SCOPE QOF THE STUDY

The study deals with, as would be sufficiently
evident, the system of diplomatic protection under the
Conv ention on Prevention and Punishment and is strictly
limit ed thereto. Therefore, it des not deal with the
protection of persons who are not "internationally
protected persons® under the 1973 Convention on Preven-
tion and Punishment, the taking of hostages in general,
provided for in 1979 Convention against taking of

Hostages, the fight against terrorism in general, etc.

The plan of work is as follows : In the immedi-
ately following chapter there is a discussion of the
primary theoretical basis of inviolability as found
in doctrine of international law and practice of states.
It also describes albelt briefly and assesses existing
int ernational measures as found in such instrument as
the Vienna Convention on Diplomatic Relations (1961),

.the Vienna Convention on Consular Relations 1963, and
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the Convention on Special Missions (1969), with a view
to ascertaining the extent to which these Conventions
remedy deficiencies in customary intemational law and
practice and highlighting additional problems not
adequately dealt with by the Conventions. It also
examines the debate over the need for a Convention on
the Prevention and Punishment. It also discusses the
meet ings during which the special convention was

di scussed. The main part of the dissertation is the
lengthy Chapter III which undertakes a critical analysis
of the important provisions of the Convention on
Prevention and Punishment of Crimes Against Intemmatio-
nally Protected Persons including Diplomatic Agents,
1973. 1In this chapter, each of the major provisions
of the Convention like the persons entitled to protec-
tion, the crimes covered by the Convention, question
of jurisdiction, obligations regarding intemational
cooperation, the right of asylum, the extradition
provisions, and the mode of settlement of disputes have
been discussed. It 1is while examining the settlement
of disputes provision that reference is made to the
case United Stateg V. Iran. The study concludes with

a set of appropriate recommendations towards making the

existing intemational leyal regime more effective.



Chapter - 2

THE LEGAL REGIME UNDER CUSTOMARY LAW
AND VIENNA CONVENTIONS : THE NEED FOR
A SPECIAL CONVENTION
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The U.N.Convention on the Prevention and
Punishment of Crimes against Internationally Protected
Persons, idncluding Diplomatic Agents takes on its full
meaning only if viewed against the background of
other theoretical principles and the then existing
international legislation on the same topics and the
inadequ.acies which marked it. By long custom the
diplomatic agent sent by one state to another have
been regarded as possessing a peculiarly sacred
character, in consegquence of which they have been
accorded special privileges and immunities. The
ancient Greeks regarded an éttack upon the persons
of an ambassador as an offence of the gravest nature.
The same Was t¥Yue in ancient India and Rome; In
the context of Indian history; the sacred cha& acter
of a diplor;latic agent was recognised in most organised
communities from ancient times. One observer has
noted that, “the moral maxims of the Mahabharat
consign to hell for eternity the king who kills a

‘@'Rajadf:aot.}'na".1 This concept of special protection

1 P.A.Menon, “Immunities and Privileges of
Diplomatic Agents®, Eastern Journal of Inter.
national Law (1969), P.237.
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of officials of foreign states was also recognised
under Roman law, which stated that if any one has
struck an enemy sent even by an enemy, he was thought
to have thereby violated the 1aw of nations, because
envoys were considered sacred.2 Grotius wrote that
there were “two points with regard to ambassadors
which are everywhere recognized as prescribed by the
Law of Natdons, firgt, that they be admitted, and
then that they be not violated. w3 The principle of
inviolability in respect of the person of the
diplomatic.agent originally arose out of the concept
that the diplomat represented the person of his
sovereign and that any insult to him constituted an
affront to the king who had sent him. In course of
time, however, it also came to be recognised that

it was essential to ensure inviolability of the

. person of the anbassador in order to allow him to
perform his functions without any hindrance from the

government of the receiving state, its officials and

2 Hugo Grotius, The Law of War and Peace, L.R.
Crooms trans (New York, 1949), p.199.

2 Huge Grotius, De Jure Belll ac Paris, Eng.
Trans (Cambridge, Endowment edition 1853),
Book II, Chap XVIII, p.4.
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even private persons.

The term ®invioclability" means that the ervoy
shall be immune from any form of arrest or detention,
and that the receiving state shall, apart from
treating him with due regpect take all appropriate
steps to pfevent any attack on his person, freedom,
or dignity. 1In other words, the receiving state is
obliged to afford a higher degree of protection to
the person of the diplomatic agent than is accorded
to a private person. This obligation is not afforded
even by the breaking out of war between his country
and that to which he is accredited. 1In regpect of
acts o'f private persons resulting in violation of
the person br dignity of an ambassador, the receiving
state is bound to take all reasonable steps to bring
the offenders to justice. PFailure to &®@ so0 would
amount to a breach of duty on the part of the receiving
state for which reparation may be claimed. The
receiving state is also under a duty to take proper
steps to prevent such acts on the part of private
persons by providing for adequate police protection
in times of neéd taking into account the exigencies
of the situation. Aany negligence on the part of the

receiving state could call for protest from the home
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state of the envoy. These obligations of the receiving
state are recognised by the doctrine of international
law and concretised by the practice of states, and
are codified in the vVienna Convention on Diplomatic
Relationsﬁ, the ¥ienna Convention on Consular

Relations§ and the Convention on Special M:i.ssions.6

I. The Doctrine of International Law

Most writers dealing with this question point
out that the receiving state has the duty of protecting
officials of foreign states against all acts on the
parft of private individuals infringing upon their
personal inviolability. It is, of course, obwvious
that in a law abiding state every person enjoys
personal inviolability and legal protection. However,
it is pointed out that the protection of the personal

inviolability of officials of foreign states should be

4 United Nations Treaty Series, vol.500, pP.110.

5 Ibido, V01.596, P.296.

6 United Nations Juridical Year Book (1969).
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particularly increased because they find themselves
in the territory of the Ceceiving state not on their
personal business, but to ensure the efficient
performance of their functions on behalf of their

r espective states. Accordingly, officials of foreign
states are entitled to a higher degree of protection
than private individuals. As Vattel observed, "the
sovereign is bound to protect every person within

his domains, from violence, but this attention is
higher degree due to a foreign minister.®’ Other
writers similarly formulate this duty of the receiving
state towards officials of foreign states.® For
instance, Philliimore asserts that the dquty of the
receiving state to care for and protect officials of
foreign states is higher than the general duty of
that to protect all persons on its territory whether
nat ives or ﬁoreigners.g One author explains that a
higher duty of the receiving state to protect officials

of foreign state include a specific obligation *to

7 E.de Vattel The 1aw of Nationg, J.Chitty trans.

8 E.Satow, A Guide to Diplomatig Practice (London,
Longman & COe, 1957) ¢ Po 176.
9 R.Phillimore, Commentaries Upon International Law

(London: Butterworths, 1871), vol.2, p.178.
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take legal action against any person who insult or
scorns a diplomat, whereas no such obligation arises
in the case of any private alien v:i.s:Lt:or.“'lD According
.to some authors, the inviplability of the foréign
officials imposes upon the government of the receiving
state the duty to protect officials of foreign states,
by especially severe penal leyislation against any
offence or violation on the part of the private person
and it should have laws providing appropriate punish-
ment for o ffences committed against such off:Lc:Lals.ll
Eagleton has observed that the first duty of the
receiving st;ate' in this regard "is to provide
municipal laws which will enable it to discharge its
obligations under international law."12 since a state
must be armed with the legal power to punish offenders

against officials of foreign states.'> As to the

10 D.P.0.Connell, International Law (London,
Stevens & Sons, 1965), vol.2, P.964.

11 Satow, n.8, p.l78.

12 C.Eagleton, "The Regponsibility of States for
the Protection of Foreign Officials", American
Journal of International Law, vol.l19, 1925,
P.310.

13 Ibid.
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ful filment of the duty of the receiving or host state
to punish the perpetrators guilty of violating the
personal inviclability of officials of foreign states,
it should be noted that the writers on international
law dealing with this question agree that in the case
of violation of the inviolability of officials of
foreign states, the government of the receiving state
has the duty of punishing the persons guilty of such

14 Ssince the final formation and formula-

violations.
tion of the dquty of the receiving or host state to
cooperate with other states in order to prevent the
comnission of offences against officials of foreign '
states and in the appropriate punishment of the
perpetrators of such offencesjis the result of recent
dev elopment, unlike the other duties of the receiving
state towards such officials, so far this duty has
been dealt with only marginally in the doctrine of

international law.l® However, some aspects of this

14 L.Oppenheim, International paw (London, Longmans
& m.’ 1967)' VOlol, po7890

15 L.M.Bloomfield and G.F.FitzGerald, Crimes Against
Internationally Protected Persons s Prevention
and “Punishment (New York, Praeger, 1975),p.87.
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duty have been mentioned, namely, the duty of the
state to prevent its territory from being used to
commit any acts against foreign states. For example,
writes Oppenheim that, “States are under a duty to
prevent and suppress such subversive activity agalnst
foreign governments as asSumes the form of attempts
to commit common crimes against life of officials

of foreign states".16 Likewlsge, Lauterpacht has
affirmed that international law ob;iges the state to
repress and discourage attempts against the life of

17

officials af foreign states. From what has been

stated above, it is clear that the doctrine of interma-

tional law recognises that the receiving state has

the duty to afford to officials of foreign states

appropriate and special protection.

II. The Practice of States

The duty of the receiving state of preventing

the commission b)fbriVate individuals of acts violating

16 Oppemeim’ n.l4' p' 292.

17 H.Lauterpacht, “Revolutionafy Activities by
Private Persons against Foreign States®,
amerdcan Journal of International Law, vol.22
1928, p.126. y
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the personal inviolability of officials of foreign
has been confirmed by the judicial decisions and
practices of various countries. One of the oldest
caseg in which this duty appears to have been

consecrated is in the famous case of Res Publica V.

De longchamps (1784) wherein the U.S.Chief Justice

McKean held that officials of foreign states are
under the particular protection of the law of l'lati»ons.-l8
one of the earliest instances in modern diplomatic
practice wherein this duty of the receiving state
towards o fficials of vforeign states was expressly
recognised was the case of Libel of Mr.Hammord, the
British Minister at Philadelphia (1794) In connection
with that case, the U.S. Secretary of State E.Randalph
stated that the Law of Nations "secures the minister

a peculiar protection®. 19

In Novemnber 13, 1851 the
secretary of State D.Webester wrote to C.de La Borca,
the sSpanish Minister, in connection with the attack on
the Spanish Counsel at New Orleans, expressly recognizing

that officials of foreign states were "especially

18 ReN.gwift, International Law 3 Current and Classic
(New York, 1969), p.424.
19 M.D.Redlich, Interngtional Law as a Substitute

for piplomacy (Chicago, 19 28), p.125.
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entitled to protection"-zo Similarly, on 2 Decenber
1851, referring to the same case, President M.pillimore
told the. Congress that officials of foreign gtates |
Bare objects of gpecial regpect and pmtection.“21
Mention should also be made of the decision of the
United States Circuit Court of appeals, fifth circuit,

of August 23, 1938, in Transworth V.Zerbst, wherein

J.Sibley held that officials of foreign states are to
be treated with peculiar consideraticn and their
persons “carefully guarded“.22 In the same year, this

' dut;y found its expression in Trend et al V. United

States, wherein the Court of Appeals of the District
of Columbia held on October 31, 1938, that in peace,
officials of foreign states are entitled to "special

L espect and protection®. 23

In the case of Freeborn V. Fan Peikov (1949),

a French urt likewise recognized that the inviolability

of a diplomatic agent involves “the protection of his

20 J.B.Mocre, A Digest of International Law, vol.6,
(Wwaghington, U.Se. Printers Press, 1906), p.8l2.

21 Ibid., p.813.

22 Annual Digest of Public International Law Cases

23 Ibide, p.413.
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perSOHS“.24

Reference must also be made to the

positioh taken by Ch.Chanmount, the representative
of the French Government at the meetiny of the ICJ
on the advisory Opinion concerminy the question of
reparation for injuries suffered in the sexvices of

the United Nations on March 8, 1949. Ch.Chanmont

. o,

L a®

\ \Wsaid that "the person of the diplomatic agent should
o v

be subject to special vigilance by the authoritieg

of the receiving ‘state".zs Similarly, on March 8,
1949, at the same meeting of the ICJ, A.H.Feller,

the Principal Director of the Legal Department of the
Secretariat of the United Nations, stated that ®a
right to gpecial protection for those persons,
occupying official positions is universally recognised
in international law.26 In 1959, in three cases, viz.

assirer and Geheeb V. Japan, Tietz Et. Al. V. Peoples

Republic of Bulgaria and Bennett and Ball V. People's

Republic of Hungary, the Supreme Restitution Court

24 Ibide., PpP.287.

25 ICJ Reports (1949), p.103.

26  Ibid., p.77.

e S.—
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for Berlin of the Federal Republic of Germany held in
identicsl tefms. that #it is indisputably a rule of
law in all civilized countries that the individual
persons who are called diplomats are entitled to
receilve from the legal sovereign a very high degree

of personal protection of their peace.z7

In contemporary diplomatic practice reference
should be made to the statement by Secretary of
State D.Rusk issued on Deceamber 9, 1964 in connection
witfx several violent mob assault on American pmbassiles
to the effect that "undexr international law and
practice, a host state has a special duty to protect

the persons of foreign missions.“28

Similarly, in
connection with a violent demonstration againsgt the

- Americsn Embassy in Moscow on February 9, 1965,
President, L.B.Johnson declared that American officials

abroad must “"be given the protection which is reguired
o 29

by international law and practice®. On 4 March, 1965

27 International Law Reports (1963), vol.28, at
Pp.380, 396 and 409.

28 M.M.Whiteman, Digest of Interngtional Law
(washington, U.s.Printing Press, 1970), vol.7,

P.386.
29 Ibid.
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Mr.Kohler, the american Anbassador in Moscow regquested
the Soviet government to afford the american Embassy
and its personnel the protection ra;uiréd by internat-

ional law .30

The duty of the receiving state to
guarantee special protection to foreign officials was
strongly asserted by the sending state when the West
German Ambassador to Guaterrlala,.K.Spretii,was kidnapped
on March 31, 1970, by merbers of rebel armed forces

in Guatemala city, and was slain by his abductors

on April 5, 1970. On April 5, 1970, W.Brandt, the then
Chancellor of the Federal Republic of Germany, broad-
Casted a message in which he stated that the Gov ernment
of Guatemala had been incapable of assuring the

protection necessary to diplomatic agents accredited

to it.al Finally, in the case, United States V. Iran,

the ICJ, in its order of December 15, 1979, concerning
the indication of provisional measures, held that the
Government of Islamic Repwlic of Iran should "afford
to all the diplomatic and consular personnel of the

United States the full protection to which they are

30 Bloomfield and Fitzejerald, n.l5, p.7.
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ent itl ed under the treaties in force between the

two states, and under general international law.32
Similarly in its judgement of May 24, 1980 in the
same case, the Court declared that Iranian authorities
had the duty "under the Conventions in force to take
appropriate steps to protect United States diplomatic
and consular staff from any attack and from any

infringement of thelr inviolability, and to epsure

their security."33

It follows from this brief review
that the duty of the receiving state to afford special
protection to officials of foreign states has been
recognized by judicial decisions of the national

courts and the diplomatic practice of various countries

as well as by the International Court of Justice.

IXIX. Legal Regime Under Vienna
Conventions and its Drawbacks

The customary international law principle of
di plomatic inviolability was developed and codified
with great care by the Vienna Jonventions. However,
as is shown below, subsequent experience with

incidents involving criminal attacks on diplomats and

32 IcJ Reportgs (1979), p.21.
33 Icd Reportg (1980), p.32.
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diplomatic prémises revealed ceftain deficienciess
the legal regime established under Vienna Conventions
and Customary Internstional Law Was inadejuate for

~ coping with prevention and punighment of seripus
crimes against diplomats. The basic drawbacks of
this law which constitutes part of the law on privi-
leges and immunities seemed to be the fact that it
was not always uniform general law equally applicable
to all states, and that part of the law on protection
did not enjoy a customary status basing its binding
character upon particular international agreements.34
Under customary international law and practice, the
range of persons entitled to special protection was
not sufficiently clear. Under this law, one may
distinguish two large categories of persons entitled
to special protection. The first category covers the
head of state or government, the permanent diplomatic
personnel and the second category consists of inter-

national officials whose privileged status was mainly

34 Rozakis L.Christos, “Terrorism and the Internation-
nally Protected Persons in the Light of the ILC
Draft Articles", International and Comparative
Law yuarterly, vol.23 (1974), p.33.
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det ermined through bilateral or multilateral treaty
law. The emergence of personal of international
organizations and adhoc diplomats had not allowed
the creation of a uniform general law determining
the exact limits of their privileges and immunities
and their status gS specially protected persOns.35
An examination of the content and degree of the
special protection applying to first category shows
that the customary international law provides a
greater degree of protection to head of state or

gov ernment than enjoyed by other diplomatic agents.

The range of individuals who are entitled to
special protection by a recedving state was not well
clarified by customary international law. After the
codification of diplamatic law by the Vienna
Convention, little doubt is left as to the exact
identity of the persons protected and their particular
qualifications. Article 21(1l) of the U.N.Convention
on Special Missilon, 1969, provides that the head of
the sending state, when he leads a special mission

shall enjoy in the receilving state the facilities,

35 Ibid., p.34.
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privileges, and immunities accorded by international
law to heads of state on an official visit. Also,
article 21(2) provides that the head of government,
the minister for foreign affairs, and other persons
of high fank, when they take part in a special
mission of the sending state, shall enjoy in the
receiving state, in addition to what is granted by
the Convention, the facilities, privileges, and

immunities accorded by international law.

Under Vienna Convention on Diplomatic Relations
1961, however, any differentiation based on the class
to which a diplomatic agent belongs has practically
disappeared save in the case of their precedence.
Article 14(1i) of the Convention on Diplomatic Relations

gtates that,:s

Heads of mission divided into three classes,
namely s

(a) that of ambassadors or nuncios accredited
to Heads of State, and other heads of
mission of ejuivalent rank;

(b) that of envoys, ministers and inter-
nunclos, accredited to Head of State;

(c) that of charge'd' affairs accredited
to ministers for foreign affairs.
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It clearly provides under élause 2 of Article 14
that: “Except as concerns precedence and etiquette,
there shall be no differentiation between Heads of
Mission by reason of their class". Apart from a
“diplomatic agent®, who according to article 1l(e)
of the Vienna Convention on Diplomatic Relations 1961,
is "the Head of mission or a member of the diplomatic
staff of a mission”, the provisions of the Convention
stipulate that "the menbers of the family of a
diplomatic agent forming paft of his household" enjoy
the same kind of protection as the agent does, provided
that they are hot nationals of the receiving state.
The same protection also applies to the members of the
administrative and technical staff of the mission
together with members of their families forming part
of their household®. The obligation of a state to offer
special protection to diplomatic agents, the members
of their immediate family and the persons related to
a misslon as prescribed in article 37 of the Vienna
Convention on Diplomatic Relations is dependent upon
the accreditation of thsse or their acceptance by
the recelving state as the case may be. In consejuernce,

these persons do not enjoy special protection on the
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part of a state if they simply péss through it or

visit for recreational or other unofficial purposes.

The right of special protection as a part of
the privileges to be enjoyed by consuls was not very
cl ear'before the 1963 vienna Convention on Consular

36 Unlike diplomatic law which had

Relations.
originally developed by custom, ruler governing

consular relations‘ were predominantly of a Conventional
charactei. Consulal relations were basically deter-
mined by bipartite agreements between states bhut
differences-were often to be found among the individual
ar rangements, especially with respect to the accorded
privileges and immunities which prevented the creation

of a uniform, binding law. According to article 40 of
the Vienna Convention on Consular Relations, "the
Lecelving state shall treat consular officers with

due respect and shall take all appropriate steps to
prevent any attack on their person, freedom or dignity®.
Accordingyly, the receiving state is obliged to offer

the same special protection which is due to the diplomatic

agents. The only significant difference between the law

of special protection under the Convention on Diplomatic

36 United Nations Treaty Series, 596, p.26) came
into force in 19 March 1967.
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Re lations and th;at of Consular Relations is that in
the latter the protection applied only to a "Consular
officer®, who is "any person, including the head of
a Consular post, entrusted in that capacity with the
exercise of consular functions®, it does not extend
to the members of their family. Another category of
international officials whose status of protection is
mainly determined by conventional law consists, as it
already 'has been mentioned, of two group of persons,
the officials of international organizations and the
adhoc (isinerant) diplomats. “Officials of internat-
ional organizations* broadly refers to s (a) the
menbers of the permanent missions of states-members
of an organization; (b) the representatives of
states-maibers at the sessions of the various organs
of the organizations, and (c) the functionaries of the
organizations and their personnel. They all share
the common characteristics that they contribute to the
Lealisation of the géals of the organization. Their
privileges on the international plane are determined.
by the pafticular agreements concluded between the
menb er- states and an organization. In the absence of
such agreement, the status of protection of an

organization itself is very doubtful in international
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~ law. Ad hoc diplomacy on the other hand is the o ff-
spring of the fast growing and ever increasing volume
of international relations which, due to their
complexity and multifariousness, can no longer be
satisfied by the mere existence of permanent diplomatic
missions. There are urgent questions of a political,
technical or scientific nature which must be settled
by international cooperation. Traditional diplomacy
being insufficient in this respect due to its rather
inflexible nature, such complex tasks are assigned

tc adhoc diplomatic mission. There is, however, a
characterlistic common to all 3 the fact that the
peISOﬂs of these missions represent their state

abroad in an official capacity for the purpose of
fulfilling an assigned task. It is this characteristic
that should entitle them to a special treatment on

the part of a host state or gtate of transit.

In compariscn with all the former descriptions
of the notion of the personal inviclability of officials
of foreign states, the vienna Convention on Diplomatic
Relations, the Convention on Special Missions and
Vienna Convention on Consular Relations took a step

forward towards a more exhaustive elaboraticn of the
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essence of that inviolability. Article 29 of the
Vienna Convention on Diplomatic Relations, article

29 of the Convention on Special Missions and article

40 of the Vienna Convention on Consular Relations
define the personal inviolability of officials of
states in the following terms with slight terminolo-
gical changes ¢ “An official of a foreign state

shall be inviolable. He shall not be liable to any
form of arrest or detention. The receiving state
shall t".reat him with due respect and shall take all
appropriate steps to prevent any attack on his person,
freedom or dignity". As to the implementation of the
provisicns on special protection contained in the
mentioned Conventions, the major ambiguity lies in the
- term “appropriate steps". What is meant by "appropriate
steps®? Who decides whether the “steps" taken by the
vrecéiving state in a particular case are "appropriate®
or not, the receiving state or the sending state? The
steps which are considered appropriate by the receiving
state may seem inappropriate in the opinion of the
sending state. It is clear that the nature and extent
of the receiving state's obligations denying from the

special protection of officials of foreign states are
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not defined precisely. However, what constitutes
appropriate state may be judged only in relation

to the circumstances.

similarly, as to punishment of persons who
attacked diplomats, the receiving state was under an
obligaticn to use due diligence to apprehend the
o £ffender and to set in motion the administrative
and judicial machinery that normally deals with the
prosecution and punishment of offenders. It was,
however, debatable whether the receiving state was
also under ‘an intetnational obligation to try the
offender and punish him. States were also not, by

_ Obliga hem

and large, undek an international to provide special
internal laws making these crimes against international
agents more severely punishable than the corresponding

crimes gommitted against common individuals.

Purther, the regime established by the Vienna
Convention was particqla:ly inadequate in cases, where
the attack agalnst the diplomat as committed in one
state, and thé actor flees to another state seeking
safe heaven. Here the effort to suppress and punish

acts of international terrorism rsn into problems

‘arising from the complex matrix of asylum, extradition,
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and the concept of political offense. Although
Grotius was of the opinion that natural la'w reguired
states either to punish fugitive offenders found
within their territories or to surrender them to the

other state, 37

no such legal obligations has developed.
On the contrary, extradition is the preragative of

the regquested state, and in the absence of a bilateral
-treaty between the reguesting and the rejuested state.
There is no international legal dauty to e:ctradite.

Even where there is an applicable extradition treaty,
the scope o'f the duty to extradite may be narrow. rirst,
extradition may be requested only for offenses listed
in the treaty. sSecond, and most important even as

to these offenses, political offense exception may
determine whether the alleged offender will be returned
to the requesting state or granted asylum by the
requested state. In all cases the decision whether to
grant extradition rests with the executive of the
requested states and attacks on diplomats may be

classified by some of them as a political offense.

Adgain, the regime established by the Vienna Conventionsg

did not consider the possible problem of asylum, Under

37 Hugo Grotius, n.2, p.527.
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traditional law and practice, there has been a long
tradition of extraterritorial asylum in Latin American
states.38 The Caracas Convention on Territorial Asylum
1964 provides that each state, in the exercise of
sovereignty, has the right to admit into its territory
per sons whom it may consider apprcopriate without any
other state being able to claim such persong. The

state of asylum is not obiiged to deliver up or expel
those prosecuted for political motives or crimes. There
is no extradition when the state of asylum characterizes
the o ffenses as‘being politiqal. But the perpetrators
of the crimes against diplomatic agents should not be
given political asylum, ﬁo such legal obligation had
developed. PFinally, both customary and convéntional
international law lacked established procedures for

int ernational cooperation in preventing and punishing
violations of diplomatic inviolability. These problems
pointed to the need for a special Convention for the
protection of all categories of diplomatic agents

from the growing threat and crimes against theilr persons.

38 Convention on Asylum (Havana, 1928):; Convention
on Political Asylum (Montenideo, 1933), Caracas
—onv ention on Diplomatic Asylum (Caracas, 1954,
convention on Territorial Asylum (Caracas, 195%4)
See International Law Asseciation Report of the
53rd _Conference (1968), p.253.
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IV. Debate Over Need for Special
Convention

In May 1970, the ILC received from the President
of the Security Council a letter transmitting the text
of a letter addressed to him by the representative of
the Netherlands to the United Nations concerning the
need for action to ensure the protection and inviola-
bility of diplomatic agents in view of the‘increased
nunber of attacks on them.39 At its 23rd session,
in 1971, the ILC agreed that it should consider the
‘possibility‘ of producing draft articles regarding such
crimes as the murder, kidnapping, and assaults upon
diplomats and other persons entitled to special
protection under international law.® Later in 1971,
at the 26th session of the U.N. General Assenbly, the
Sixth Committee devated the guestion as to whether the
ILC should be reguested to submit such articles to the
General Assembly at its 27th session. At that time the

arguments for and against having a Convention on the

39 UN Doc.5/9789 lnited Nations security Council
Letter of the Representative of the Netherlands
to the United Nations.

40 Year Book of International Law Commission,vol.I
(1971) '] p030
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topic in guestion were consider'ed. Some representatives
recognized the importance and urxgency of the problem.
Diplomatic agents and other persons entitled to special
protection under international law were increasingly
becoming the victims of such crimes as murder, kidna-
pping, and assault. Moreover, the numerous kidnappings
of diplomatic agents that had been committed in recent
years had been used for the purpose of political black.
mall or in order to put pressure on the receiving state.
These attacks could, it was pointed out, even endanger

the maintenance of international peace and security.

some of those who favoured the preparation of such

a convention nevertheless pointed out that the project
would not be without difficulties as various complex
quest ons were involved. Others, while skeptical of

a need for, or possibility of, draft articles on the
subject, nev ertheless considered that the ILC should
study the problem. In their view it was doubt ful
whether it would be possible to prepare draft articles
that would have any real practical value, but an
unequivocal declaration by the firm determination to

punish offenders would have value as a deterrent.

Howev er, the majority of the comments favoured the
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formulation of some sort of convention to punish and

41 By

prevent ter.rorist crimes agailnst diplomats.
Resolution 2780 (XXVI’ of December 3, 1971, the United
Nations General Assembly Leguested the ILC to prepare

a set of draft articles dealing with offenses committed
against diplomats and other persons entitled to speciai
protection under international law. At its 24th

session in 1972, the ILC did not discuss the question

of need for a convention, but rather the manner in

which it could study the question and the scope of its
work. However, it reiterated that a Convention was

. needed because attacks on diplomatic agents and other
internationally protected persons affected not only

the personal safety and freedom of innocent persons,

but also the exercise by them of their official functionsg,
thus hampering the nommal course and safety of inter=

national relations, the communications between one

41 There were, however, several states, such as
Franceand Australia, who felt that existing
mechanisms, utilized to their maximum extent,
could control the problem, The basis for this
position was a feeling that the key to the
protection of diplomatic agents lay in the
effectiveness of the protective measures under-
taken on their behalf by the host country. and
they held that all that was needed was more
effective enforcement of the gpplicable provisions
of the Vienna Convention.
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government and another and betv;een governments and
int ernational organizations, friendly relations and
cooperation between states, and in general the
promotion of the purposes and principles of the U.N.
Charter. The increase in number, fregjuency, and
seriousness of vattacks'on diplomat ic agents and other
int ernat lonally protected persons in the last few
years and the new forms taken by such attacks,
required the adoption of effective international
me':-zsul‘.‘es.42 It was further submitted that, inspite
of the more general study being conducted on the
question of terrorign, there was scope for an inde-
pendent convention along the lines of the draft
articles prepared by the ILC. It was argued that
the diplomatic‘ law under Vienna Conventions presented
a number o f gaps which needed to be filled. What
was required was international cooperation directed
towards preventing attacks on diplomatic agents and
other. internationally protected persons, prosecuting
those who had committed such crimes and ensuring that
they dia not escape punishment by taking refuge in
other countrieg, and in general, creating conditions

in which the perpetrators of such acts would have

42 UN DOc.A/8892 UNGH 27th session, 6th Committee
P42, ‘
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V. Negotiating History

Before embarking on the analysis of the U.N,

Convention, it will be useful to indicate in summary

form the various U.N. meetings at which work on the

preparation of the Convention was carried out. At its

24th session in 1972, the ILC had before it the written

Observations received from 27 member states

44 and

certaln draft Conventions.45 The ILC considered the

44

45

U.N.Doc.A/8892 UNGA, 27th_Session, 6th Committee,
p.44.

These nations were ¢ Brazil, Columbia, Iran,
Israel, Jamaica, Kuwait, Niger, Great Britain,
Norway, Sweden, the United States, Australia,
Canada, Czechoslovakia, Denmark, Japan, Nether-
lands, USSR, France, Madagascar, Yugoslavia,
Ecuador, the Soviet Union, Belgium, Argentina,
Cuba and Rwandae

There were three proposed draft comnv entions :
the "Uruguay wWorking ~Paper®, which had been
submitted to the 26th session of the General
Assebly by the delegation from Uruguay, U.N.
Doc.A/C.6/1.822(1971); the "RomeDraft" submitted
by Denmark with its comments, U.N.Doc.3/CN.4/253
Add.2(1972); and a working paper prepared by
Richard Kearney, the Chairman of the ILC; U.N.
Doc «4/CN.4/L.182(1972) alsc reprinted in vol.ll,
International lLegal Materials (1972),p.493.
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qguestion at the 1150th to 1153rd, 1182nd to 1186th, -
118th, 1189th, and 1191st to 1193rd meetings.?® By

the end of its session the International Law Commission
had prepared praft articles for submission to the 27th
session Of the United Nations General Alxssenbly.47 By
the latter paft of 1972 the discussions of the Sixth
Committee of the United Nat ions General Assembly on the
Draft Articles, in the light of the comments of states
that had previously been placed before the International
Law Commiss:'lon, resulted in a fairly lengthy report

on the topic .48

By Rewgolution 2926 (XXvII) of Nobember
28, 1972, the General asserbly, having considered of
the report of the International Law Commission on the
work of its 24th session, which contained Draft Articles
on the Prevention and Punishment of crimes against

Diplomatic agents and other Internationally Protected

Persons, 49 decided to include in the provisional agenda

46 Yeal Book of International Law Commigsion, vol.l,
(.1972) ¢e Pede

47 International Law Commission Report (1972),pp.88-102

48 UN Doc.A/8892 UNGA, 27th Session, 6th Committee
(1972), pp.41-46. T

49 International Law Commission Report (1972), pp.88-

102.



42

to itg 28th session an item entitled "Draft Convention
on the Prevention and Punishment of Crimes against
Diplomatic Agents and other Internationally Protected
persons* with a view to the final elaboration o f that
Convernt ion by the General Assenbly. The item was
included in the agenda of the 28th session of the
United Nations General Assembly at the 2123rd Planning

: g
Meetiny, on Septenber 21, 1973."0

The Sixth Committee of the 28th Session of the
United Nations General Assenbly considered the provisions
of the draft Convention in two stages. In the first
stage, it considered all the Draft Articles and the
new articles proposed as well as the Preanble and the
final clauses. In the second stage, the Sixth Committee
considered and adopted the texts recommended by the
Drafting Committee. The Sixth Committee embarked on
the filnal stage of its work on the Draft Convention at
its 1451st meeting on December 1, 1973. It considered
and adopted the text of its recommendations to the
General Assembly at its 1455th and 1457th meetings

on Decagmber 5 and 6, 1973. At the 28th session of the

50 UN_Doce.A/9407 UNGA, 28th session, 6th committee
(1573)l p’3'
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United Nations General Assembly; the Sixth Committee
had before it not only the Draft Articles prepared

by the International Law Commission, but also the

' conﬁnents and observations of member states, non-member
states, and the Secretariat bf the Specialized Agencies,
International aAtomic Energy Agency, and other inter-
govermmental organizations concerned,SJ‘ By Resolution
3166 (XXVIII), the United Nations General Assenbly
adopted by consensus, at its 2202nd meeting .on
Decenber 14, 1973, the Convention on the Prevention
and Punishpent of Crimes against internationally

Protected Persons, including Diplomatic Agents.52

VI. appraisal

The above discussion shows that the legal regime
of protection of diplomatic agent_:s and other intemat-
ional officials under the Vienna conventions had been
inadequate for coping with the rising problem of

terrorism. At the same time, the international community

51 U.N,Doc.A/9127 UNGA gixth Committee (1973)

52 Official Records of the General Assenbly,
28th session, Supplement No.30 (A/9030),p,146.
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had a duty to effectively proteét its diplomatic agents.
The most approprliate method of improvement of that

law appeared to be a carefully drafted general treaty
which filled the gaps in the existing regime and
specified particulaXr and effective obligations with
respect to the protection of international officials.
This was precisely the intent ion behind the drafting

of the articles on "Prevention and Punighment of Crimes
against Diplomatic Agents and other Internationally
Protected Persons®, which later became the first
general treaty comprehensively dealing with the
protection of international officials with resgpect to
modern crimes of terrorism. It is time, therefore,

to turn to the text of the Convention in order to

see to what extent they realize the desirable improve-
ment of the law of protection and may therefore be

used as a potential weapon to prevent and punish acts

against international officialse.



Chapter - 3

ANALYSIS AND EVALUATION OF THE CONVENT ION

ON THE PREVENTION AND PUNISHMENI OF CRIMES

AGAINST INTERNATIONALLY PROTECTED PERSONS,
INCLUDING DIPLOMATIC AGENTS
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This chapter will focus only on the key provisiohs
of the Convention like persons entitled to special
protection, the crimes covered by the Convention, jurise
diction, obligations regarding cooperation, the right to
asylum, the extradition provisions and the settlement
of disputes, in an attempt to evaluate its strengths
and weaknesses as an international legal instrument

designed to prevent, suppress, and punish attacks on

diplomat g.

I. Persons Entitled to Protection

with respect to the range of persons covered by
its provisions, the 1973 Convention on Prevention and
Punishment introduces a new concept into intermational
jurisprudence ; "the internationally protected persons®.
It's significance is that it affords speclial protection
to a wide range of intemational officials and diplomats.

It is defined as follows in article I s
1. “Intermationally Protected Persons® means:

(a) a Head of State, including any menber of

a colleggial body performing the functions of

a Head of State under the Constitution of the
state concerned, a Head of Government or a



Minister for Poreign Affairs, whenever
any such person is in a foreign state,
as well as members of his family who
accompany him;

(b) any representative or official of

a State or any official or other agent

of an international organization of an

inter-governmental character who, at the

time when and in the place where a crime

against him, his official premises, his

private accommdation or his means of

trangport is committed, is entitled

pulsuant to international law to special

protection from any attack on his person,

freedom or dignity, as well as members

of his family forming part of his

household.
article I(1)(a) covers a head of state or & head of
government on account of the emceptional protection
that, under international law, attaches to such person.
According to the IIC the subparagraph is intended to
emphasize the special status of a head of state or
head of government when he travels abroad and the
status extends to members of. his family who accompany
him. The term "head of state or head of government®
includes members of an organ that is functioning in that
capacity in a colleyial fashion. The purpose ig to
ensure fullest protection to all persons who have the

quality of head of state or government.l The protection

1 American Journal of International Law, vol.65
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also extends to a minister for foreign affairs when

he acts on behalf of the head of state.? It appears that
the mere presence of the persons contemplated by sub-
paragraph (a) in a foreign state, irrespective of the
reasons for their pregence therein, would be enough to
attract the apﬁlication of the Conv ention.3 The menbers
of the family also come under the umbrella of protection,
.provided they accompany them, but not if they travel

on their own. Apparently the members of the suites of
the heads of state and the other persons contemplated

by sw paragz:aph (a) would to the extent that they would
be considered as representatives or officials of states,
would be provided protection afforded by subparégraph

(bj of article 1(1) « Thus family members would certainly
be protected for whatever reason if they represent the
head of state or carry in themselves some significance

as paft of the international communication system.

suwbparagraph 1(1) (b) specifies the rejuirements
in order that certain persons may be regarded as “inter-

nationally protected persons”. The ILC decided in favour

2 UN_DOC+A/9407 UNGA-23-R6C (1973), Pe7.

3 International Law Commission Report (1972),p.92.
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of a general formulation for subparagraph (b), instead
of an enumeration of the classes specified in particular
conventions, as being the best means of effectuating the
stated degire of the UN General Assembly for the broadest
possible coverage. In formulating subparagraph (b) the
| ILC found ingpiration in Article 2 of the OAS Convention
which refers to “"those persons to whom the state had the
duty to give special protection according to international
law®. The ILC included in its draft the expression ®any
Oofficial of a state® and did not restrict itself to the
expression "diplomatic agent®. It pointed out that amomg
the officials who could be regarded as “internationally
prot ected persons” by virtue of their entitlement to
special protection under international agreement, the
following could be mentioned by way of example :
diplomatic asgents and members of the administrative and
technical staff of the mission within the meaning of the
Vienna Convention on Diplomat ic Relations, and Consular
Officers within the meaning of the Vienna Convention on
consular Relations.? At the sixtn Committee of the 27th

session of the UN General Assembly in 1972, doubt was

4 Ibid.
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]

expressed as tO whether protection should be extended to
menbers of special missions, or to all such members.
Menbers of special missions, it was pointed out, were
less exposed to dangeXs of the kind that threatened
members of permanent migsions. On the other hand, it
was stated that protection should be extended to repre-.
sentatives of national liberation movements visiting

or regsiding in foreign countries, particularly repre-
sentatives of movements recognized by the United Nations

and by regional political organizations.s

At its 28th
session t.he‘sixth Commit tee inserted a reference to a
"representative® of a state in addition to an ®official®
of a s’cate.6 Additionally, the ILC listed the words
“any official or other agent of an international organi-
zation of an intergovernmental character®, among the
_officials who, in the circumstances provided for in .
subparagraph (b), could be regarded as “1nternationally
protected persons® by virtue of thelr entitlement to

special protection, officials of the United Nations

within the meaning of Articles V and VII of the Convention

-y

6 UN_DOC.A/9407 UNGa~28-R6C (1973), pp.9-10.




~on the Privileges and Immunities of the United Nations,7
experts on mission for the United Naticns within the
meaning of Article VI of the Convention on Privileges and
Imounities of the United Nations, and officials of the
specialized agencies within the meaning of Article VI and
VIII of the Convention on the Privileges and Immunities
of the specialized Agaucieswe The ILC recommended that
in enacting legislation to put the draft articles into
effect it would be appropriate for states, in determining
the extent of coverage, ratione personae, to take
account of the neeé to afford a wide range of foreign
officials protection against terrorist activities. This
point was particularly well taken in relation to officials
of inter-~governmental organizations because they & not,
under Conventions on Privileges and Immunities, qualify
for the whole range of diplomatic privileges and immunities,
nor obviously have they been entitled by custom to the
same degrez2 of protection as would be given to representa-
tives and officials of states, especially those who are

diplomatic agem:s.9 The United Kingdom representative in

7 United Nations Treaty Series (vol.l), p.l5.
8 Ibid., V°1033’ P.261.
9 International Law Commission Report (1972),

P+93.
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General Assembly summed up the content of Article 1(1) (5)
in the following terms g

as regards article 1(1) (b} and as the language
of the provision itself makes clear, we
understand th& the persons who, in the circum-
stances specified in that subparagraph, are
within the anbit of that subparagraph are those
who fall within any of the following categories
of persons, that is to say : persons who are
entitled to the benefit of Article 29 of the
Vienna Convention on Diplomatic Relations,
Article 40 of the vienna Convention on Consular
Relations or article 29 of the New York
Convention on Special Missions, persons who are
high officials or agents of international
organizations and who, under the relevant
international agreements are, as such, entitled
to the like benefit; and persons who, under
customary intemmational law or by virtue of
some other specific international agreement are
entitled to speclial protection from any attack
on their person, freedom or dignity. The
subparagraph, of course, also covers members
of the families of such persons, forming part
of their household.(10)

As to the extent of protection, the words ®who,
at the time when and in the place where a crime against
him, his official premises, his private accommodation
or his means of transport is committed,® help to broaden
the circumstances where special protection would apply
not only in respect of his official premises and his

private accommodation, but also to his means of transport,

10 UN DOC.A/PV+2202 (1973), p.ll2.
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This would give the official protéction not only while

he is at his office or his home, but also when travelling,
Howev er, unlike the head of state oX government or
ministry of foreign affairs, a diplomatic agent on
vacation would not normally be entitled to special protec-
tion. There do not appear to be valid reason for making -
this distinction. sSince the purpose of the Convention

is to reduce the incidence of attacks upon internationally
protected persons, as such the Convention should apply
wbéther they are in a foreign country on official business
or on & holiday. This is because a kidnapping could as
well be conmittéd in one place as the other for the
purpose of bringing preésure on a host government of the
sending state. Moreover, as Rozakis hag pointed out,

in view of the pregent mobility of diplomatic agents,

they should be afforded protection wherever they might be.11
In fact, &aéa)cis has questioned on thiec basis the classgi~
fication of ®“internetionally protected persons® contained

in article 2(1) « He hasg suggested the classfication of

11 Christor Rozakis, “Terrorism and the Internationally
Protected Persons in the Light of the ILC Draft
Articles", International and Comparative Law
Huarterly, vol.23, (1974), p.46.
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“int ernationally protected persons® in to permanent and
non-permanent offiéials. According to him, permanent
diplomatic and consular officials would then enjoy the
same scope of protection that the Convention accords to

‘a head of State or government, while non-permanent
officials who represent their state abrocad in-a temporary-
faghion would only be protected as long as they actually
represented that state and on the basls of such represen-

tation on the internaticnal pJ.azrxe.12

1i. grimes Covered by the Convention

Article 2(1) specifies the crimes to which the
Convention will apply. It includes notonly the "inten-
tional commigsion® of the *murder, kidnapping or other
attack® upon the person of the internationally protected
person, but also threat, ati:empt, or involvement as an
‘accomplice in the act, as well as a violent attack on
that person®’s premises. The definition is wide enough
to include most if not all acts of terrorism directed
towards diplomats. The reference to “intentional®

commission of the attacks, threats, attempts, and complicity

12 Ibide, PpP.47.



needs to be elaborated at the outset. The ILC pointed

out that the word "intentional", which is similar to

the rejuirement found in Article 1 of the Montreal Conven-
tion for the Suppression of Unlawful ACts against the
safety of Civil Aviation was used to make it clear that
the offender must be aware of the status as internationall.y
protected person enjoyed by the victim.13 It would appear
that the word "intentional” covers two distinct ideas s
the act must be committed intentionally and not merely
negligently; and the offender must know that the victim
belongs to one of the cgtegories covered by the definition
of "internationally protected persons” i.e. he must know
that the victim holds a certain position.!? The extent

te which mention should be made of the motive or knowledge
of the offender was much dlscussed during the elaboration
of the Convention. On the one hand, it was proposed that
the Convention should apply only to crimes “where one

of the detemining motive is the status of the viectim®.

At the other extreme, some considered that the ILC's
rejuirement of knowledge was undesirable. A number of

int ermediate positions were suwgested, but ultimately

13 Interngtional Law Commission Report (1972),
: 9095-
14 International Legal Materials, vol.ll (1972),

P-584.



the Comnissionf s pr_c:posal was retained. Principle might
have suggested that the Comvention should apply only
where the motive had some comnection with the victim's
'sﬁatus‘. but the practical consejuence of having such a
connection may have been to deprive the Convention of
much of its effectiveness in view of the difficulty of

proving motive.

In the introductory part of Article 2(1) of the
ILC's draft there occurred the expression *regardless
of mpotive®. Here the intent of the ILC was to restate
what it styleé as being the universally accepted legal
principle that it is the intent to commit the act and
not the reason that led to its commission that is the
governing factor. The ILC pointed out that such an
expression is found in Article 2 of the 0As Convention
on Prevention and Punishmert 1971. As a consejuence of
the use of the words “regardless of motive®, the require-
ments of the Convention was to be applied by a state
party & en thouyh for example, the kidnapper cof an
ambassador might have been inspired by what appeared to
the kidnapper of was considered by State Party to be the

worthiest of motiv ees-ls However, the Sixth Committee

15 Intemngtional Law Commission Report (1972),p.95.




56

deleted the words “"regardiess of motive®.*6 The inference
that could be drawn from the deletion of the words ®regard-
less of motive®” is that the extradition provisions of the
Convention would be weakened since the motive, for example,
a political motive could be imvoked as a rLeason for the

non-extraditidn of the zlleded offender.

article 2(1) (b) of the Conventlon refers to %3
vi'olent attack®. This expression was used by the ILC in
order both to provide substantial covefage of serious
offenses and at the same time tO avoid the difficulties
that arise in f:onnection with a listing of speci{fic
crimes in a Convention intended for adoption by a great
many states. ILC noted that there could be a difference
in definitions of murder, kidnapping, or serious bodily
assault that might be found in a hundred or more varying
criminal systems if the rethod of listing individual
crimes were to be used. It would be difficult to incor-
porate into internal law a precise definition of such
crimes and it appeared to the ILC that agreement upon
such specific definition might not be possible. Consejuently,

the ILC decided to leave open to each individual State

16 UN_DOC.A/9407 UNGA-28-R6C (1973), p.l8.
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Party to the Convention the abilitf to utilize the
various definitions existing in its internal law for
the specific crimes comprigsed within the concept of
violent attack upon the person or liberty and upon
official premises or accommodation, or to amend itsg
internal law, if necessary in order to implement the
ax:ticles.l? Like the Hague and Montreal Conventijons,
the UN Convention refers to threats, attempts, and

complicity.le

Subparagraph (c) and (d) refer respectively
to a threat and an attempt to any of the attacks referred
to in subparagraph (a) and (b) of Article 2(1). But
O+.A.S. Convention on the other hand des not contain such
words like thrests or attempts.. Article 2(1) avoids an
aribigﬁity present in the 0.A.S. Convention by clearly
including within its coverage ﬁot only actual attacks on
diplomats but also threats or attempts to commit, and
participation as an accomplice in such attacks. The

coverage of article 2(1) will vary somewhat depending

on the domestic laws of states parties to the Convention

17 International Law Commi ssion Report (1972),p.94.

18 article 1(1), (c),(d,(e) of UN Convention 1973.
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because the precise defin;tion of the offenses may differ
under individual system of law. However, the rejuirement
under Article 2(1) that the acts covered by the Convention
“shall be made by each State Party a crime under its
internal law® should not rejuire much modification in the
substantive criminal law of most State Parties. Under tn'e
domestic law of most countries, the crimes set forth in
Article 2 are already “punishable by appropriate penaltieg
which take into éccount their grave nature®. Subparagraph
(e) refers to participation as an accomplice in any such
attack. - In the view of the ILC, the threat, attempt, and
participation as an accomplice are well defined concepts
undeX most systems of criminal law and therefore did not

require any detalled explanation.

Article 2(2) of the Convention states that, “Each
State Palty shall make these crimes punishable by appro-
priate penalties which take into account their grave
nature®s This implies that penalties should be imposed
by reference to the nature of the victim as well as the
nature of the offense. Article 2 of the Hague Convention
and Article 3 of the Montreal Convention also contains
expressions “severe penalties®. The reason was that

there should be a curb on viclent attacks directed against



those persons who constitute a grave threat to the
channels of communication upon which states depended
for the maintenance of international peace and order.
article 2(3) states that paragraph 1 and 2 of this’
article in no way derugates from the obligations of
State Parties under international law to take all
appropriate measufes to prevent other attacks on the
person, freedom or dignity of an internationally
protected person. The words “"derogation from
obligations of States Parties under International Law®
provided in Article 2(3) means that while the U.N.
Convention is intended to deal with sgpecifically with
the attacks described in aArticle 2(1), the specific
rules in the Convention should in no way derogate from
the general obligations of Sstates under internal law
to prevent other attacks, 1.0., attacks outside the
Convention, on the person, freedom or dignity of an

internationally protected person .19

IO . The Right of Self-Determination and
Independence and the Convention

This provision -~ a paragraph in the resolution

adopting the Convention -~ had its origin in certain

19 UN_DOc.A/9407 UNGA-28-REC_(1973), p.l13.
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comments made in the Sixth Committee where some represen-
tatives emphasised that the adoption of effective and
ejuitable measures in keeping with the spirit and letter
of the U.N.Charter and the Universal Declaration of Human
Rightg involved an examination of the causes of attacks
against diplomatic agents and other internationally
protected personse Only the identification and eradication
of these causes, among which were mentioned imperialism,
collonialism. neo=-colonialism, racism, apartheid, and
regimeé of f@ﬁ!@r, would make it possible for states,
active in cooperation with one another in conformity with
the principle of sovereign ejuality, to eliminate their
effects; and, it was sald, any measures adopted must be
such as did not in any way restrict the exercise of the
right of self-det ermination. <0 Paragraph 4 of the
'resolution was the result of a draft additional article
submitted to the Sixth Committee by a large group of

Third World states.?! It reads s

20 UN Doc.A/8892 UNGA-27-R6C (1972), p.43.

21 These states were : Afghanistan, Algeria, Nurmoldi,
Cameroon, Congc, Bjypt, Kenya, Moroccco, Togo,
Uganda, €ECe UN Doc-&/9407 (1973)1 P.SO.
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'l‘he General Assenbly...rfecognizes also

that the provisions of the anmnexed convention

could not in any way prejudice the exercige

of the legitimate right to self-determination

and independence, in accordance with the

purposes and principles of the Charter of

the United Nations and the Declaration on

Principles of International Law concerning

Friendly Relations and Cooperation among

States in accorédance with the Charter of

the United Nations by Peoples struggling

against colonialism, alien domination,

for eign occupata.on, Facial discrimination

and apartheid.

The movement to have thls statement attached in
some form to the Convention arose from the fear on
the paft of the developing naticons that the provisions
of the Convention could be used to prevent all acts of
revolution of liberation against “colonialism, alien
dominaticn, foreign occupation, racial discrimination
and apartheid". The resgolution, however, makes clear
the view of the General Assenbly that there is not, and
indeed could not be, any conflict between the obligations
imposed on states by the Convention and lawful activities
in the exercise of the right to gelf-determination in
accordance with the purposes and principles of the
Charter and the Declaration on Friendly Relations. In cne
view, "it made clear that the sort of crimes with which
_the Convention deals, that is to say, crimes in violation

of the fundamental rule of international law cannot
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constitute lawful activities in the exercise of the
right of self-determination®. Other delegates taking
this position additionally pointed out that paragraph

4 deliberately invoked the United Nations Charter, which
prohibits the use of force other than in expressly

Jimited circumstanc ese.%?

what is however the legal gtatus of the resolution
of which it forms a part. Operative paragraph 6 of the
resolution provides that the resolution, ®whose provisions
ake related to the annexed Conv ention, shall always be
published together with it®. On the one hand, the
resolution is not part of the Convention, even if it is
by its terms related to it and to be published with it.
Aiso. the language of paragraph 4 seems merely to state
the "gel f-evident fact® that the Convention cannot in
any way prejudice the right of self-determination, and

not to affect the legal obligations set out in the

22 Article 2, paragraph 4 of the United Nationg
Charter prohibits the use of force generally
by menber states. Article 51 provides the
only exception to this mandate, that a member
state may use self-defense if an “armed

attack*® occurs agalnst a menber of the United
Nations.
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23 0on the other hand, in the

Convention itselfe.
General Assembly some countries argued that the effect
of paragraph 4 was the same when included in the
accompanying I esolution as it would be were it included

in the Convention .24

It would however appear that the
crucial issue regarding pafagraph 4 of the resolution
does not seem to be its legal effect, if any, on the
obligations of States Parties under the Conventione.
Rather, it seems to be the effect the paragraph may have
on the willingness of states to ratify the Convention
and to ensure that the Convention realizes its full
potential as a measure towards the protection of diplomats,
Moreover, the substantial support received by the draft
-article exewpting wars of national liberation movement
from the provicions of the Convention may indicate that
paragraph 4, regardless of its status as a legal propo-
sition, within the Convention enjoys more support than
that formally expressed during the debates in the General

Assebly. However, with reyard to the legal effect of a

23 Michael Wood, °®The Convention on the Prevention and
Punishment of Crimes Against Internationally
Protected Persons, including Diplomatic Agentg®,
International and Comparative Law Quarterly,

24 Ibid.' p. 727‘9
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provision being incorporated in a resolution rather than
in the body of a Convention, paragraph 4 of the accompanying
resolution can certainly be given considerable weight in

aﬂy interpretation of the Convention as a whole.

Iv. Jurigdiction

Article 3 sets out the circumstances in which a
State Party 1s obliged to establish its jurdsdiction over
the crimes set forth in the Convention. According to
article 3 paragraph (1) all stste parties which have some
connecticon wit h‘ the crime, are obliged to establish
their jurisdiction over the crimes. This may be described
as *primary Jjurisdiction". Under paragraph 2, any other
state party has to establish its Jjurisdiction in cases
where the allegyed offender is present in its territory and
it does not extradite him pursuant to Article 8 to any
of the States mentioned in paragraph 1 and thigs may be
described as “secondary jurisdiction®™. Paragraph 3
provides that the Convention does not exclude any criminal

Jurisdiction exercised in accardance with internal law.

The ILC text had provided that the crimes set
forth in article 2 should be made by each party crimeg

under its internal law, “whether the commission of the
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crime occurred within oi--outside of its territory" and
that each state pafty should "take such measures asg may
be necessary to establish its jurisdiction over these
crimes®. It had thus sought to bring these crimes into
that very limited class of offences in respect of which
there is universal jurisdiction. The ILC pointed out
that for the purposes of jurisdiction such a provision
would provide for cooperation in the prevention and
suppression of offenses that are of concern to the
international community as a whole, such as slave trade

and traffic Ain narcotics.z5

But the words "whether the
commigsion of the crimes occurs within or outside its
territory” were deleted from the article 2(1) in the
Sixth Committee of the 28th session of the UNGA on the
proposal of Japan, the Netherlands, and the Philippines.Z26
The effect of this deletion was to weaken considerably
the concept of universality in article 2(1), although

1t could be argued that the remaining words ®shall be

made by each State Party a crime under its internal law®

25 United Nations Treaty serieg, vol.520, p.252.

26 . UN_DOCsA/9407, UNGA-28-R6C (1973), p.l17.
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will suffice to promote universality and that, in this
view, the deleted words would have been redundant if

retainede.

The obligation in article 3 is an obdigaticn to
establish jurisdiction, i.e. the article 'requires '
states parties to ensure that the rules of theilr municipal
law conceming jurisdiction in criminal cases permit
trial of an alleged offender under the indicated circum-
stances. Article 3(1)(a) covers criminal jurisdiction
taken upon the basis of the territorial principle and
the generally accepted extension of the territorial
principle to include sghips and aircraft registered in
the state concerned 1is expressly covered. Article 3(1)(b)
reguires the state of nétionality of the alleged
offender to establish jurisdiction, and is likewise
.a basis of criminal jurisdiction well-founded in customary
int ernational law. The extratorial effect of the
assumption of jurisdiction by each state is contemplated
in subparagraph (c) of article 3(1) and there is no
restriction as to the locus of the alleged offender or
the victim at the time of the crime. Article 3(2)
rejuires a state party to establish jurisdiction where

‘the alleged offender is in its territory and is not
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éxtradited. Article 3(2) is concerned solely with
jurisdiction and does not affect extradition. But the
fact that jurisdiction is only to be taken in the
absence of extradition suggests that extradition will
be the normal procedure, and jurisdiction under article
3(2) will only come in to play in those exceptional

cases where extradition is not possible.

The effect of article 3(3) is that ingpite of
the obligation Tecited in article 3(1) of a state party
to the Convention to take such measures as may be
necessary to éstablish its jurisdiction over the crimes
contemplated in the Convention, there would nevertheless
exist other criminagl jurisdictions exercised in accordamce
with national law whether those jurigdictions were
established or not. This is in order to fill any possible
gap in the case of a state that not yet taken such measures.
Hence the alleged offender could find himself faced with
a whole host of concurrent jurisdictions and not just a
L estricted group of jurisdictions mentioned in the

Conventione.
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Ve Obligations Regarding Coopefation

"The Conventicn contains a number of provisions
requiring states parties to engage in cooperative efforts
towards the prevention, suppression, and punishment of
attacks against diplomats, With respect to prevention,
states pafties are rejuired to cooperate in order to
prevent preparations in their territories for attacks on
diplomats within or cutside their territories, and to
‘exchang e information and to coordinate the taking of
administrative measufes against such attacks. The
state party ;fnere the alleged off ender is found igs also
"obliged to take measures to ensure his presence for
purposes of extradition or prosecution and to inform
interest ed states and international organizations of the
measuX es taken. Finally states parties are to cooperate
in assisting criminaAl proceeding s brought for attacks
on diplomats including supplying all evidence at their

disposal that is rCelevant to the proceedings.

Ae Prevention of Crime

The provisions concerning the duty of states to
cooperate among themselves contained in the onvention

may thus generally be divided into two groups, namely :
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(1) those relating to the prevention of the commission

of crimes against officials of foreign states, and

(2) those relating to the punishment of the persons
guilty of such crimes. Afticle 4, which spells out
obligations relating to the first group, places on the
con;.:racting states the duty to (a) take all practicable
measu,l;es to prevent preparations in their respective
territories for commission of those crimes within or
outside their territories; and (b) exchange information
and coordinate the taking of administrative and other
measures as appropriate to prevent the commission of
those crimes. This provision is intended to establish
more effective measures for the prevention of specified
crimes against officials of foreign states through inter-
national cooperation. In this era of rapid transport

and communication this rejuirement is of great gignificance
in the prevention of crime, because very often preparation

are made in one state for committing an offense in

another.

This objective is to be achieved as is seen by
establishing a “double obligaticon" : om the one hand, to
take measures to suppress the preparation in their

territories of those crimes, irrespective of where they are
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to be committed, and, on the other hand, to exchange
information and coordinate the taking of these admi-
nistrative measures which could lead to preventing

such crimes from beingy carried out. The first obligation
havs for its basis the well-established principle of
iﬁternational law that evel'y state must ensure that

its territory is not used fHr the preparation of crimes
to be committed in other states. To be sure, the
concerned provision also places an obligation on every
state party to tal,ce preventive measures when fhe

crimes in preparation are intended to be committed on

in its own territory, which 1s in compliahce with the
rejuirements to ensure inviolability and protection as
set forth in appropriate provisions of the various
vienna Conventions and the Convention on Special Missions2!
The second obligation has its roots in the principle of

@ooperation.

In so far as the manner of implementation of the
obligations imposed on the contracting states 1s concerned,
it was explained in the ILC that both the nature and the

extent of the measures established should be determined

27 United Nationgs Treaty Series, vol.596, p.296.
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by states on the basis of their particular experience

and reguir emem;s.,28

It is obvious, however, that
such measures would include both police and judicial
actions, as the different circumstances might require.
But it is left to the discretion of each individual
state to solve the manner of implementation of the
obligations imposed in this respect on the state party
in its own way. If, however, a state party neglects
to take all reasonable measures for prevention of
offerces and damaging action against officials of

foreign states, its international responsibility would

B. Punishment of Crime

The Convention also contains some provisions
imposing the duty to cooperate in the punisghment of
the perpetrators of crime against official's of foreign
states. Article 5 establishes a system of notification
as the necessary means for effective implementation of

the obligation. According to this article, if the

—

28 Yearbook of International Law Commission,
V0102o (-1972) P pc3l7o
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off ender fleeg from the territorir of the state where
the crime was comnitted, the state in which the crime
was committed igs under an obligation to con‘mu.nic;ate

to all other gstates concerned, directly or through the
Secretary_Gmeral of the United Natlons, all the
pertinent facts regarding the commission of the crime
and identity of the alleged o ffender. Further, when-
ever any of the crimes set forth in article 2 has been
committed against a foreign official, any state party
which has information concerning the victim and circume
stances of the crime shall endeavour to transmit the
same, under the conditions provided for in its internal
law, fully and promptly to the state party on whose
behalf the official was exercising his or her functions.2®
The obligatiéns embocdied in article 5 does not have an
ejuivalent in the OAS Convention on Prevention and
Punishment. One reason behind enacting the provisions
appears to flow from the provisions Of article 2 and

3 which imposed an obligation on each state to punish

a crime againsgt an official of a foreign state,

29 United Nations Juridical Yesr Book (1973) ,DPe77
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irrespective of the place of the commission of the
offence oXr nationality of the offender. Accordingly,
i£f such an obligation were to be imposed on the
states it could effetitively be carried out only if
information was avalilable from the state where the -
crime was committed regarding the commission of the

offence and the identity of the offender,

article 6 of the Convention lays down what
~action is to be taken when the offender is found on
the territory of a state party following the commission
of any of the crimes set forth in its article 2. This
provision places on the state party in whose territory
the alleged offender is present an obligation to take
appropriate measures to prevent his escape pending
that states decision on whether the persons should

be extradited or the case submitted to its competent
authorities for a prosecution as provided in article
7.30 such measures by that state are to be notified
without delay, directly or through the Secretary-
General of the United Nations, to: (a) the state where

the crime was committed; (b) the state of which the

30 Ibids, p.79.
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perpetrators is a national, or if he is a gtateless
persen, in whose térritory he permanently residess:
(¢) the state of which the foreign official concerned
is a naticnal or on whose behalf he was exercising
his functions; (d) all other states concerned; and
(e) the international organizations of which the

foreign official concerned is an official or agent,

C. assistance With Criminal Proceedings

Article 10 envisages cooperation between states
parties in connection with criminal procedures brought
in respect of the crimes specified in article 2 of
the Convention. | It imposes an obligation to afford
oneé ancther the greatest measure of judicial assistance
for the proceeding. It is obvicus that if the of fender
is to be tried in a state other than that in which the
crime was committed, it will be indispensable to make
tegtimony available to the court dealing with the case
in such a form as the law of that state requires.
Moreover, somecf the evidence rejuired may be located
in a third state; therefore the obligation in this

respect 1s imposed upon all contracting states.31 This

31 arbook of Intemeation

Yearbook o al Law Commigsion, vol.lx
T1972), b.321. '
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article is ¢f considerabie significance, and in keeping
with the general objectives behind the provisions of

this nature.

D. Communicsting OCutcome

article 11 1is the last one relating to the
system of cooperation egtablished in the UN Convention
on Prewention and Punishment. It relates to the final
ouwtcome of legal proceedlngs concerning the alleged
offender. The state pafty where an alleged o ffender
is prosecut'ed is obliged to communicate the final
ouwtcome of the proceedings to the Secretary-General of
the United Nations, who shall transmit the information
to the other states part.ies.32 The pr@isions of this
article became indispensable in the context of the
concept that all states are entitled to prosecute and
punish the alleged offender. But once the offender
has been prosecuted and punished by a state, he or she
should not be placed in jeopardy for a second time in

respect of the commission of the same crime against an

32 United Nations Juridical Year Book (1973),
Pe77.
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official of a foreign state.>>

The provision is thus

a guaramntee that no state will proceed against such

an o ffender a second time, either by requesting his
extradition or by dealing with him when he is found

in its territory. The notification to the other states
‘of the final outcome of the legal proceedings'regarding-
the offender guilty of the crime againgt a foreign
official will also constitute an effective measure

in ensuring that the states concerned have fulfilled
the obligation under this Convention with regard to
apprOpriate‘ punishment of offenders of crimes specified
in its article 2. Thus, the notification provision is

an effective means of assuring the protection of the

interests of both states and individuals concerned.34

VI. The Right of Asylum

Asylum is the right of a state to give protection

to refugees in its territory, and sometimes in its

33 Article 14(7) of the International Covenant on
Civil and Political Kkights, U.N.J.Y.,1966, at 183,

34 Yzarbook of International Law_ Commission, n.31,
I’03210

]
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diplomatic establishments, sghips or military aircraft.o
Thus, asylum may be territorial, i.e. granted by a
state on its territory, or it may be extra-territorial,
i.es granted for and in respect of, premiges of the
diplomatic mission or consular post, international
headquarters, WarsnipS, Véssels used for publis'purposes,
and military aircrafts to refugees from the autnoritiesﬁ
of the territorial state. The right to grant asylum
belongs essentiélly to the competence of each state,
which itself defines the conditions whereon this right
is granted. As to international law, which gives
ev ery state’ exclusive control ‘OVer pe-son on its terri-
tory. territoriagl gsylum is a loyical consequence of
the state's territorial sovereignty. The granting
by the state-of asylum to political offenders or
political refuees is a peaceful and humanitariél act
and camnot, therefore, be regsrded as unfriendly by any
other state, including the stule of which the offender
or the refugee 1is a national-35 The exclusion from
asylum of a person accused of & comnon ciime was one

of the problems which were decided by the ICJ in the

35 S3e0da, "The Indiviwual in Intecrnational Law®,
in M.sorensen, Manual of Public International
Law (Macmillans Co., New YOork, 1968), Ped91le
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Asylum case i.e. Colwrb;_igr VePerue. Judge Alvarez,

in his dissenting opinion in this cage, pointed out
“asylum shall be granted only to political offenders
and not to person gullty or accused of having committed
a common crime®, and he concluded that asgylum could

not be granted to ®"Common crimihals".36 Similar
positions had been taken by Judges Badni Pasha and
Read in their dissenting opinion in the same case.37
IYJ held in this case that it was not permissible for

sﬁates to grant asylum to persons accused or condemned

for common crimes. 38

Although the Convention on Prevention and
Pupishment does not explicitly say that crimes against
officials of states are common crimes, it follows from
its origin, objective and character, that kidnapping,
murder, and other assaults against the life or physical
integrity of officlals of foreign states are to be

considered common crimes, not political offehses.

36 ICJ Reportg (1950), p.295.
37 Ibid., p.310.

38 Ibid., p.281.



Thus, the Convertion does téke a ma jor step towards
limiting the possible application of the doctrine of
asylum to attacks on diplemats. But, article 12 of
the Convention which deals with problem of asylum
requires further discussion. It states : ®The
provisions of this Convention shall not affect the
application of the Treaties on Asylum, in force at
the date of the adoption of this Convention, as
between the States which are parties to these treatieg;
but a State party to this Convention may not invoke
these Treat‘ies with respect to another state party to

this Convention, which is not a party to those Treatiesg®

In the discussion of the draft articles within
the ILC itself, ‘several members felt that the principle
of territorial asylum should be specifically reserved
with regard to political crimes.39 The general view
of the ILC, however, was that crimes of the nature
described in the draft article were not political

cr:l.mﬁs.40 and therefore the issue of the right to asylum

39 UN Doc.A/8892 (1972), p.48.
40 erican Journal of International ng vol.57,
LT3y 554 ’
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between states observing this practice did not arise.
" Por this reason, the right to asylum was not included

in the draft comwention. Several states, mostly Latin

American, immediately protested this omission.?! 1In
support of thelr position, these countries recalled
that the OAS Convention had specifically provided for
the right of asylum in any countzy.42 It was argued
in eppogition that to include a right of asylum within
the draft would destroy its mandate to extradite or
prosecute. The proponents of the draft articles felt
that to be the best system of deterrence and punishment.
In that com'lection, the ILC noted that article 14 of
the Universal Declaration of Human Rights provided that
the right to seek and enjoy asylum might not be
involved in the case of prosecutions genuinely arising
‘from non-political crimes or from acts contrary to the
purposes and principles of the United Nations.43 The
qguestion of the inclusion within the draft convention

of the right to asylum was thus open for discusgsion

41 UN DOc.A/8892(1972), p.49.

42 “Converntion to Prevent and Punish the acts of
Terrorism Taking the Form of Crimes Against
Per song and Related Extortion that are of

International Significance®, 2 February 1971,
O.AQS.

43 UN_Doc.a/8892(1972), p.49.
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on the one hand, there was tradition and precedent
favouring the retention of asylum; on the other hand,
the incorporation of such a concept in to the
convention could well render itg terms virtually
meaning less. Because some Latin american states
considered asylum to play a vital role in their foreign
affairs capability, they were particularly alarmed by
the possibility of its exclusion from the Convention.
But if a nation could determine for itself whether

or not a terrorist act against a diplqmat was a “poli-

tical crime®as opposed to an'ordinary® crime, and neither

3

extradite nor prosecute on the basis of that determdi-
nation, then there would be no real cohesiveness to
the Convention. The enforcement of the Convention
would thus depend on the open-ended and subjective
determination of whethef or not a crime was considered

"political"44 by the State in which the alleged offender

was pFesent.

Despite considerable disagreement, article 12
was eventually included in the final Convention. This

provision was offefed as an amendnent by several Latin




American delegations.45 The right to invoke asgylum
as contained in article 12 is however limited to
situations arising between states which are already
parties to exlisting asylum treaties; a state party may
not invoke the right of asylum in refusing to a state
party not a party to an asylum treaty. Thus in mrder
to promote Latin Aamerican support for the Convention,
the 1ILC retained the right of asylum, atleast as
between those states observing the practice. On the
one hand, the right of a state party to determine that
the act sanctioned by the Convention is political and
therefore to provide agylum rather than to extradite
or prosecute, is limited to situations arising between
two states party, both of which are party to a mre-
Convention asylum treaty. On the other hand, article
12 can ke utilivzed tc justify unilateral determination
of political crimes, thereby allowing individual stateg
to render this central feature of the Convention

meaninglesse.

45 The delegations of Columbia, Costa Rica, PBcuador,
El Salvador, Honduras, Mexico, Nicaragua, Panama,
Peru, Uruguay and Venzuela and Boliv ia.
UN DOC'NCOG/L0943 (1973) .



VviI. The Extradition Provisions

Inasmuch as the enforcement jurisdiction of
states is primarily territorisl in nature, it is
possible for offenders against diplomatic agents to
avoid puriishment, at least for a time, by escaping
into the territory of another jurisdiction. In such
cases, however, the common interest of the internat~
ional community in the preservation of law and order
has led to a certain amount of international cooper~
ation for the promotion of justice in general and for
the necessity of the punishment of a certain category
of criminals in particulaX. The extradition of
fugitive criminals, especially those who are guilty
of crimes ajyainst diplomatic agerts, is founded
bagically on the conviction that it is in the common
interest of the intefnational community that crimes
of this kind be repressed by punishment as a means

of deterring others,

Extradition may be defined as the surrender
by one state to another of an individual accused or
convicted of an cffense committed outside its cwn
territory and within the territorial jurisdiction of

the othexr, which, being competent to trv and riniaeh
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the offender, demand his surrender. Thus, extradition
involves a demand by one sovereign upon another
sovereign for the surrender of an accused or convicted
person and the surrender of such perscn to the demanding
sov ereign. The usual object of extradition is to
prevent the. escape Oof persons accused or convicted of
crimé. and to secure thelr return for the purpose of
trial and punishment to the demanding state. Grotius
wrote that ®the state in which the culprit lives should,
on receiving the complaint, do one of two things,

either punish him itself - he deserves or deliver

him to the judgement of the complaine_mt.,“46

Article 3 of the OAS Convention provides that
persons who have been charged or convicted for any of
the crimes referred to in article 2 of that Conventicn
shall be subject to extradition. Article 2 of the
sald Convention states that kidnapping, murder, and
other assaults against the life or persona}l integrity
of officials of foreign states as well as extortion
in connection with those crimes shall be considered

common crimesg. aAarticle 8 of the UN Convention on

46 H.Grotiusg, The Law of War and Peace (New York,
1949), pe23G.
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Prevention and Punishment which deals with extradition

‘reads 3

l. To the extent that the crimes set forth
in article 2 are not listed as extraditable
offenses in any extradition treaty existing
between States parties, they shall be
deemed to be included as such therein.
State parties undertgke to include those
crimes as extraditable offenses in every
future extradition treaty to be concluded
between then.

2. If a State party which makes extradition

conditional on the existence of a treaty
receives a request for extradition from
another State party with which it has no
extradition treaty, it may, if it decides

to extradite, consider this Convention

as the legal basis for extradition in

respect of those crimes. Extradition

shall be subject to the procedural provisions
and the other conditions of the law of the
regquested state.

3. State parties which do not make extradi-
tion conditional on the existence of a treaty
shall recognize those crimes as extraditable
offences between theanselves subject to the
proc edural provisions and other conditions
of the law of the requested state.

4, Each of the crimes shall be treated,

for the purpose of extradition between

States Parties, as if it had been committed
not only in the place in which it occurred
also in the territories of the States reguired
to establish their jurisdiction in accordance
with paragraph 1 of article 3.

This article is closely connected with article 7 under

which a state may, at its own option, decide to

extradite the o ffender or to gubmit the case to its
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competent authorities for the pﬁrpo se of prosecution.
Under : current international practice, the majority of
stat es extradite offenders bnly when an extradition
treaty exists between the rejuested and rejuesting
states, while certain other states are prepared to
extradite offenders even in the absence of an extradi-
tion treaty. Article 8 served the purpose of providing
a legal basis for extradition of the offenders against
officials of foreign states in accordance with
existing law and practice. It covers the legal basis
for extradition of offenders against officials of
foreign stétes in a variety of situations, so that

the state in which the offender is present will be
afforded a choice. Article 8(1l) is applicable when
the states concerned have an extradition treaty in
force between them which does not include the o ffense
for which extradition is sought. Under this provision,
“to the extent that the crimes set forth in article 2
are not listed as extraditable offences in any
extradition treaty existing between states parties,
they shall be deemed to be included as such therein”v.
States pafties also undertake to include those crimes

as extraditable offences in every future extradition



87

treaty to be concluded between them. This covers any
possible case where any particular offense might not

have been so listed in the existing treaties.

article 8(2) covers tﬁe situation of states
parties to the Conv aﬂtion which make extradition
conditional on the existemce of an extradition treaty.
By virtume of this provision, in the situation that
there 1s no such treaty, a state party may, if it
decides to extradite, consider the Convention as the
legal basis for extradition in respect of those crimes.
article 8(3) includes the situation between those
states which do not make extradition conditional on the
existence of a treaty. They undertake to recognise
those crilmes as extraditable offenses between themselves
subject to the procedural provisions, and the other
conditions of the law of the requested state.?’ Finally,
article 8(4) covers the general principle adopted in the
Convention to the effect that every state has a right
to prosecute and punish the offender irrespective of

where the crime was committed. So under this provision,

47 United Nations Juridical Year Book (1973),
po77.
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each of the crimes shall, for the purpose of extradition
between states parties, be treated as if it had been
committed notonly in the place in which it occurred, but
also in the territories of states required to establish
their jurisdiction in accordance with article 3(1) .48
Article 8 would be inapplicable only in such a situation
in which the offender would be punished by the state
where he is found, and thus, he would not be extradited
at all.

Under article 7, the state party in whose territory
the alleged bffender agalnst the officials of a foreign
state 1s present shall, if it does not extradite him,
submit the case, without undue delay, to its competent
authorities for the purpose of prosecution, throuh
proceedings in accordance with the laws of that state.49
Thug, the State party in whose territory the alleged
offender is present is required to carry out at its will
one of the two alternatives specified in the article.
Although article 7 gives two alternatives to the State,

in principle, in such a situation, judging from the

48 Ibid., p.78.
49 %;ger%cgz Journal of International Law, vo0l.65,
197%), p.899.



manner in which it has been worded it seems that the
primary obligation of the state where the alleged

o ffender against an official of foreign state is found
is to extradite him. However, if that state decides
not to extradite such offénder, it must then submit
the case to its competent authorities for the purpose

of prosecution.

VIII1. The Settlement of Disputes

The UlN.ConVention on Prevention and Punishment
contains provisions on settlement of disputes in
article 13. According to that article, any dispute
between two or mor e states pafties concerning the
int erpretation or application of the Convention which
is not settled by negotiation shall, at the rejuest of
one of thamn, be submitted to arbitration.’® article
13(1) provides that, any state party may file a
reservation declining to be bound by this system of

dispute settlement. Furthermore, article 13(1) provides

50 Unit ed Nations Juridical Year Book (1973),
P+78.
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that if within six months from the date of the request
for arbitration the parties are unapble to agree on the
organisation of such arbitration, anyone of the parties
may refer the dispute to the ICJ by request in conformity
with the statute of the Court.>l However, article 13(1)
gives priority to arbitration and ordinarily permits
resoxrt to the ICJ only if the parties have been unable
to agree on the organization of the arbitration within

a period of six months from the request of the arbitra-
tion. However, that 1imitation on the Court’s juris-
diction cou‘ld not have application in circumstances such
as these where the party in whose favour the six months
rule woﬁldcperate has, by its own conduct, made it
impossible as a practical matter to have discussions
related to the organizations of arbitration, or indeed
even to communlcate a direct formal reduest for arbi-
tration. When such an attitude has been manifested,

an application to the ICJ might be made without regard
to the passage of time. This had been done in the

case United States V. Iran.

The brief facts of the case were as follows

Cn December 4, 1979 the United States HErbassy compound

51 Ibide.
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in Tehsran was captured by several hundred demonstrators,

who, by force, invaded and occupied all of its premises.

In the course of the attack all diplomatic and consular

personnel present in the premises were seized aslhostages,
and detained in the Embassy compound. During the two
hour attack on the Embassy no Iranian Security forces
were sent to relieve the situation despite repeated
‘calls for help from the Bwbassy to the Iranian Foreign
Ministry. No attempt was made by the Government of

Iran to clear the Embassy pfemises, to rescue the
personnel held hostage, or to pursuade the invaders

to terminate their action. The ICJ held Iran responsible
for the acts of its nat-‘I-om:lls.ﬁ’2 The Court found a
clear and serioﬁs violations of Iran's obligation to

the United States under international Conventions, as
"well as lonyg established rules of customary international
law, The jurisdiction of the ICJ in this case was

based upon article 36(1) of the statute and the four
Conventions in force, to which the United States and

Iran were parties. Accordingly, the Vienna Convention

52 IcoJ Reports (1980), p.12.
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on Diplomatic Relations 191; the Vienna Convention on
Consular Relations 1963; the Treaty of amity, Economic
Relations, and Consular Rights between the United
Sﬁates and Iran of 1955; and article 13 of the UN
Convention on Prevention and Punishment were referred.53
Each of these Conventions, as correctly indicated in
the Menorial of the U.S. Government provided an inde-
pendent and sufficient basis for the Court’sg juris-

54

dictione. Of relevance here is merely the last basis

for the court exercising jurisdiction.

Artidle 13(1), it has been seen given priority
to arbitration and ordinarily permits resort to the
ICJ only if the parties have been unable to agree on
the organization of the arbitration within g period
of six months from the reguest of the arbitration.
Howev e, this limitation on the Court'’s jurisdiction
could not have application in circumstances such as
in this case where Iran in whose favour the six month

rule would opefate had, by its own conduct, made it

53 I.C.Js, Application Institutiny Proceedings,
United States V. Iran, General List No.64,

International Court of Justice Report (1979),
P+ 3.

54 ICJ Report (1980), p.l2; Memorial of the U.S.
Government (12 January, 1980).



93

impossible as a practical rﬁatﬁer to have discussions
related to the organization of arbitration, or indeed
event to communicate a direct formal request for
arbitration. when such an attitude had been m;xhifested,
an application to the ICJ was justified without regard
to the passage of time. Although the jurisdiction of
the ICJ in the above mentioned case was based on four
Comv entions, even if it were based only on article 13(1)
of the U.N.Convention on Prevention and Punishment,
Iran, by her conduct, would still have forfeited her
right to six month to hold off all Jjudicial redress
sought by the United States by her application to the
Court.

In her claims against Iran contained in the
application instituting proceedings and in the memorial
of her government, the United States requested the ICJ
to adjudge and declare, the viclations by Iran of her
duties towards officials of the United States. Unitegd
States claimed that Iran had violated certain duties
of the receiving state, i.e., the duties of abstention,
special protection; Punishment and cooperation. As to
the duty of abstention, in addition to other provisions

of the Vienna Conventions, the representative of the
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United Stafes observed before the Court that *Under
article 2 [ “of the Convention on Prevention and Punish-
ment, it is a criminal act to participate as an
accomplice in an attack on the person or liberty of

an internationally protected perscns or in a violent
attack on official premises*. The Memorial of the
U.s.Government chaXged violation of Iran’s duty of
abstention as a Feceiving state towards officlals of
the United States; it stated that the Government of
Iran %has failed to treat these persons with due

respect. w33

The vioclation by Iran as receiving state
of her duty to prevent the comrission by private indi-
viduals of acts vioclating the inviolability of the
officials of the United States was explicitly alleged,
wherein it was stated that lran had violated her
international legal obligation to the United States to
ensure that the persons of U.S. diplomatic agents be
prot ected from any attack on their person, freedom, or
‘dignity. “Under Article 4 of the U.S. Convention on
Prevention and Punishment, every state party, inciluding
Iran, is required to prevent such crimes as have been
committed against the mermbers of the American Ewbasgsy
aS6

in Teheran. The U.S. application further pointed out

55 Ibid., p.50.
56 ICJ_Reports (1979), p.i.
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that pursuant to Article 7 of the U.N.Convention on
Prevention and Punishment the Government of Iran was
oundeX an intemational legal obligation to the United
Stat es to submit to competent Iranian authorities for
f.he purpose of prosecution all those persons who,

since 4 November 1979, have been engaged in committing
crimes against the official premises and the staff of
the United sStates Embassy in Teheran.“57 In this case,
the Iranian government not only failed in its duty

to éooperate in the prevention of these crimes and

in taking all‘ practicable measures to prevent their
preparation, but it actually sponsored and endor sed
thelr comuission. Accordingly, the United States reguested
the ICJ to adjudge and declare that the Government of
Iran had violated its international obligations to the
United States as provided by article 4 of the UN

Convention on Preverntion and Punishment.

The ICJ, in its judgement of 24 May, 1980, held
that, “Iran has violated obligations owned by it to
the United States of America under intemmational conven-

tions, as well as long established rules of customary

57 Ibid., Pp.10.
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int ernational la;w, and the viclations of these obliga-
tions engage the Iesponsibility of Iran towards the
United Statés of america under international law". The
Court, thus, recognized implicitly the violation by
Iran of its obligation under the Convention on

Prevention and Punishment.

IX. AEEraisa;

The Conv ention on Prev ention and Punishment
presents a workable scheme for the prevention and
punishment of criminal activities directed against
diplomatic agentse. It represents a distinct improve-
ment upon previous existing regime under Vienna
Conventions. With respect to the range of persons
covered by its provisions, the Convention introduced
a new concept into international Jjurisprudence, that
of “internationally protected persons® It's signifi-
cance was that it affords a wide range of foreign
officials pfot ection against terrorist activities,

'including officials of inter-governmental organization,
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who did not under the then existing international
agreement g or Conventions qualify for the whole rarge
of diplomatic privileges and immunities, nor obviously
had been entitled by custom to the same degree of
.protection as would be given to representatives and
officials of states especially to those who are

diplomatic agentse.

The definition of the crimes covered by the
Conv ention include not only the intentional commission
of the ®*murder, kidnapping or other attack® upon the
peksons of the internationally protected persons,
but also threat, attempt, or involvement as an accom-
plice in the act, as well as a violent act on that
persons premises. The definition is wide enough to
include most if not all acts of terrorism directed
towards diplomats. As certain crimes covered are
specifically named, it may appear that problems may
arise in extradition proceedings. Since a nunber of
states will be involved, each with its own definition
of ®murder® and "kidnappings*, and states which
require similar definitions from the requesting state
to extradite may delay the process. However, the basic

nature of these crimes plus the statement of “or other
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attacks® upon the persons or liberty of an “internat-
ionally protected person” seem to partially obviate
this problem. The elimination of the phrase "regarde
less of motive® from the final definitions of the
crimes poses a more serious problem. In its absence
the provision provided in the Convention to extradite '
or prosecute could become ineffective, as the state

in which ihe alleged offender is present can, 1if it

- deemg the offense political, grant asylum.

If the statg party in which the alleged offender
is present’is not the state in which the offenge was
comnitted, and neither the offender nor the victim is
a national of that state, then that state is required
under article 3 to either extradite the offender to
one of the state party which does have primary juris-
diction, or, failing that, to take jurisdiction over
the offender itself. In the jurisdictional scheme

adopted by the Convention, those states having the most

direct interest in prosecuting the offender would

have the chance to d so by requesting his extradition
if he was apprehended in a state having no real interest
in the outcome. That sgtate could of course refuse to
extradite, but would then have to take jurisdiction

itgelf. This system means that in theory one state or
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another will be taking jurisdicfion over the alleged
offender once his whereabouts are determined. It might
be argued theoretically that in the interest of
respect for the rule of law, it would have been better
to provide for the mandatory punishment of the offender
by the state into whose jurisdiction he might come.

But for the time being article 3 would seem to establish
an adequate basis of jurisdiction.

The Convention contains a number of significant
provisions requiring States parties to engage in
cooperative efforts towaras the prevention, suppression,
and punishment of attacks against diplomats. With
respect to prevention, states parties are required to
cooperate in order to prevemt preparations in their
territories. for attacks on diplomats within or outside
thelr territories, and to excharge information and to
coordinate the taking of administrative measufes
against such attacks. The State party where the alleged
offender is found is obliged to take r.neasures to
ensure his presence for purpose of extradition or proge-
cution and to inform interested states and international

organizations of the measures taken. Finally, states

parties are to cooperate in assisting criminal proceedings



brought for attacks on diplomats, including supplying
all evidence at their disposal that is relevant to

the proceedings.

The COnVegtion also takes a major step towards
limiting the possible application of the doctrine
of ésylum to attacks on diplomats. The right of a state
party to determine that the act sanctioned by the
Convention is political, and therefore to provide
asylum rather than to extradite or prosecute, is |
limited to situations arising between two states
parties, bath of which are party to a pre-convention
asylum treaty. However, article 12 can be utilized
to justify unilateral determination of political
crimes thus allowing individual states to render this

central feature of the Convention meaningless.

The principle gyt dedre aut judicare 41is the

key sprovision of the Convention which oblige the

state in whose territory the alleged offender is present
to submit the case to its competent authorities for

the purpose of prosecution if that state does not
extradite. But, it fails to eliminate a crucial
weakness i.e. the absence of amy limitations on
absolute prosecutional discretion. Thus, the oblig-

ation of the state party in such cases will be fulfilled
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even if the decision is not to commence criminal °

proceedingse.

Under cﬁrrent international practice, some states
extradite offenders only when an extradition treaty
exists between the regquested state and the requesting
state, and other stateg extradite offenders even in
the absence of a treaty. According to the U.N.Conventién
on Prevention and Punishment, a state may, at its own
option either extradite the offender against officials
of foreign states oXr punish him accordingly. 1f the
states decides to extradite such an offender, this
Convention €overs the legal basis for all situations
and especially for the states which make extradition
conditicnal on an extradition treaty and no such treaty
exists at the time the extradition is requested-or
when an extradition treaty in force between the stateg
concekned does not include the crime for which extra-

dition is sought.

The dispute settlement provisions of the
Convention are adejuate. These provisions set up a
meaning ful system of dispute settlement in that only
one of the parties to a dispute need request that it

be submipted to arbitration, or if the parties are
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unable to agree on the organization of the arbitral
tribunal, to jﬁdicial settlement, in order to activate
dispute settlement procedures. However, under para-
graph 2 of article 13, any state party may file
reservation declining to be bound by this system of

di spute settlement. The existence of numerous nations .
which are party to the Convention but which are not
bound by any rejuirement to arbitrate will certainly
weaken the effectiveness of the dispute settlement

provigione.



Chapter - 4

SUMMARY AND CONCLUSIONS



103

The Convention on the Prevention and Punishment
of Crimes Against Internationally Protected Persons
and Diplomatic Agents, 1973 was adopted without objection
by the United Nations General Assenbly on l4 December,
1973. It was indicative of the fact that it was widely
acceptable on the neyotiating level. One reason in
favour of the acceptability of the Convention was that
it covers a restricted range of acts against specified
persons, ﬁameiy, int ernationally protected persons. As
has been demonstrated by the success of the Tokyo,
Hague, and.Montreal Conventions in the aviation field,
states are more and more inclined to accept a Convention
that iy narrow in scope anda is aimed at solving serious

and urgent problems.

The Convention represents a serious effort of
international leyislation to fill the vacuum previously
existing under the Vienna Conventions in the field of
the law of protection of diplomats. The drafters
intention was to provide a specific law of general
applicability, which can effectively deal with the
serious problem of terroristic crimes against international

officials. 1Indeed, one of the most difficult problemg
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confronting the Convention was to secure a wide and
comprehensive participation of states including those
states whose role can be particularly declsive for the
effective appPlication of the provislons. Yet, even a
wide and comprehensive participat ion is not the end of
the matter. what is further needed is the adoption of
internal rules and practice that will effectively deal

with the problem of terrorisme.

According to the principles of international
law, a state, by agreeing to receive the official of
a foreign state, gssumes the obligation not only to
respect, but also to guarantee his personal inviolability.
This means, on the one hand, the guarantee of non-
application of any measures of legal constraint with
respect to his person and, on the other hand, it
imposes on the recelving state the special obligation
not only to treat him with due respect and to have its
organs refrain from any acts infringing upon his personal
inviolability, but also to take all appropriate steps
to prevent any attack on his person, freedom and dignity.
An effective means of special protection ig the enact=
ment by the respective states in their internal law

of special sanctions for crimes committed against
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officlals of foreign states. Under the United Nations
Convention on Prevention and Punishment, each state
party is obliged to introduce intoc its internal law
provisions for the appropriate punishment of crimes
committed against officlials of foreign states and
intergovernmental organizations. Before the conclusion
of this convention, the states had no such duty,

thouwh many of them had provisions in their internal

law providing for the apprepriate punishment of offenders
or crimes of this éharacter. However, now there is a
legal obligation to this effect. The duty of the

state part.ies towards “"internationally protected personsg®
also consists in taking all necessary steps to bring

the offenders who committed crimes against such officiagls

to justice and to punish them accordinglye.

With respect to the range of persons covered by
its priwisions, the Convention introduced a new conc ept
into intez;national Jjurisprudence, that of "internationally
protected person's“. It's significance is that it
affords a wide range of foreign officials and diplomats
protection agalnst terrorist activities, including
officials of inter~governmental organization who did

not under the then existing international agreements or
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Conv entions @ualify for the whole range of diplomatic
privileges and immunities, nor obviously had beeﬂ
entitled by custom to the same degree of protection

as would be given to representatives and officials of
states especially to those who are diplomatic agents.
However, under the U.N. Convention diplomatic agent

on vacation is not given special protection though

on the other hand a head of state gets special
protection whenever he is in a foreign country and
whatever may be the nature of his visit, official,
unofficial‘or private. As the purpose of the Convention
is to reduwe the incidence oflattacks upon internatio-
nally protected person as such, the Convention should
extend special protection to diplomatic agents whether
they are in a foreign country for official business

Of on a vacation. This is because a kidnapping could
as well be committed in one place as the other for
the purpose of bringing pressure on a host government
of the sending state. Moreover, in view of the present
mobility of diplomatic agents, they should be afforded
protection wherever they might be. In this context,
the notion of ®“special protection® should be clearly
defined in order to ensure the balanced and effective

application of the Convention.

The crimes committed against "internationally
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protected persons®, particularly such crimes as kid-
napping, murder and other assaults against their 'life
or physical integrity, are very serious crimes of
international siynificance. They can disrupt the
internat Ional comminication process and the smooth
functioning of internationalrelations. Since, under
each penal code, such crimes are generally considered
common c¢rimes even when committed against ordinary
persons, such crimes committed against "internationally
protected persons® ale and must be categyorized as grave
common crimesg having international rami fications.
Although the Convertion on Prevention and Punighment
does not explicitly specify the character of crimesg
commit ted againét officials of foreign states, both
the preparatory documents to the Convention and the
objective of the Convention make it clear that such
crimes are not to be considered as political offensges,
‘but rather as common crimes. Since such crimes against
officials of foreign states as kidnapping, murder,

and other assaults against their life or personal
integrity are common crimes rather than political
offences, the perpetrators thereof, as common criminals,
are not entitled to be granted asylum. According to

the general principles of international law, the
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perpetrators of common crimes are not eligible for
asylum. These principles of international law have
found expression in many multilateral treaties on
asylum and extradition concluded among the Latin
american states in the nineteenth and twentieth
centuries. In other parts of the world, the principle:
that common criminals are not eligible for asyium

is recognized under customary international lawe.
Instead, offenders as common c¢riminals are subject

to extradition, which is the surrender by one state

to another of an individual accused of a crime outside
itg territory, and within the territorial jurisdiction
of the other gstate, which being competent to try and
punish him, demands the surrender. Generally speaking,
extradition may be accorded as a matter of comity

or may take place under treaty stipulations between two
or more states. Under current international practice,
some states extradite offenders only when an extraditdion
treaty exists between the rejuested state and the
requesting state, while other states extradite o ffenders
even in the absence of a treaty. The U.N. Convention
on Prevention and Punishment greatly facilitates
extradition by specifically providing that a state

which extradites an offender can do so on the basis of
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and especially for states which make extradition condi=-
tionagl on an extradition treaty. But, as the crimeg

covered under the Convention are specifically named,
problems may arige in extradition proceedings, because
states which regquire similar definitions from the
requesting state to extradite may delay the process.
As has been mentioned earlier, the¢ crimes against
internationally protected persons are very ser ious
crimes of intermational significance, these attacks
on diplomats are under no circumstances to be construed
as political offense. But at a minimup, however, the
deletion of these words “regardless o f motive® in

the final convention would seem to raise a question
about the extent to which the political o ffense
doctrine may be applied by states parties to attacks

against diplomats.

As_alr_eady_mentieaed,:}he Convention reguires
each state party to provide for criminal jurisdiction
in cases where the alleged offender is present in its
territory and if it decides not to extradite. It
specifically mentions that the acts specified as crines

shall be made by each State Party a crime under its
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internal law, whether the comnd.ésion of the crimes
occur's within or outgide of its territory and that
each state party shall take such measures as may be
necessary to establish its jurisdiction over these

.crimes. The principle aut dedre aut judicare enumer-

ated under article 7 is the key provision of the
Convention and it contains the indispensable words,
“without exception whatsocever", which oblige the state
in whose territory the allegyed offender is present to
submit the case to its conmpetent authorities for the
purpose of prosecution through proceedings in accordance
with the law of that state, if that state does not
extradite. But, gpecifically, there is nothing
whatsoever in the terms of the Convention that limits
prose‘cutional discretion. It was pointed out by the
ILC that the article, as drafted, created no obligation
to punish or to conduct a trial. The obligation of

the state where the alleged offender was present would
be fulfilled once it had submitted the case to itsg
competent authorities for the purpose of prosecution.
It would be up to those authorities to decide whether
to prosecute or not. Thus, according to the ILC, the
obligation of the state party in such case would be

fulfilled under the article even if the decision that
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those authorities might take was not to commence

criminal trial proceedings.

The Conv ention establishes an elaborate regime
for cooperation. It reguires states Parties to engage
in cooperative efforts towalds the prevention,
supECession, and punishment of attacks againstdiplomats.
With respect to prevention, states parties are required
to cooperate in order to prevent preparations in
their territories for attacks on diplogats within or
outside their territories, and to exchange information
and to coor'dinate the taking of administrative measures
against such attaéks. If an attack against a diplomat
takes place, and an alleged offender has fled the
country where the attack took place, states parties
are to cooperate in the exchange of information concerning
the circumstances of the crime and the alleged o ffender's
ident ity and whereabouts. The State Party where the
alleged offender is found is obliged to take measures
to ensure his pregence for purpose of extradition or
prosecution and to inform interested states and inter-
national organizations of the megsures taken. Finally,
States Partlies are to cooperate in assisting criminagl
proceedings brought for attacks on diplomats, including
supplying all evidence at their disposal that is

Lelevant to the proc eedings-
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The Convention, it may be mentioned, d4id not
consider the issue of possible state liability for
injury to diplomatse In so far as one can ascertain
principles of state liability in this area, they seem
to be based on a concept of “fault® on the part of the
receiving state. If so, is it necessary to develop
minimum standafds of security for diplomats, which
could serve as the basis of a finding of liability
on the part of a receiving state? Could principles
of no fault or strict liability be applied to the
receiving .state*s protection of diplomats? Wwhat
principles of liability, if any might apply to Third
states that grant asylum to persons who attack
diélomats. and how might they be enforced? These and

related questions await definite answers.

There i8 little doubt that this Convention is
a distinct improvement upon previous existing regime
under Vienna Conventionse. It contains a number of
substantive provisions which can help effectively deal
with the problem of special protectlon. The primary
purpose is to recommend what action or actions the
State Parties might take towalds the prevention and
punishment of attacks on diplomatse These actions might

take a variety of forms. Internal policy changes with
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respect to strategies used when dealing with terrorists,
legislative changes that will enhance the government's
liabilityq to protect foreign diplomats and tighter law
en forcement that are possible. Bilateral agreements,
regional arrangements or multilateral actions are also
| means the stateés might utilize in its efforts to
combat terrorism against protected persons. Arrange-
ments can also be worked out to encourage the utilization .
of the U.N.Secretariat to exchange data dand ideas
concerning security measures for the prevention of
attacks on: diplomats and to urge other parties to the
U.N.Convention to report to the secretary-General on
the steps they have taken to carry out their obligations
under the Convention. The aim of these actions would
be to enhance the prospects that the Ccnvention will
fully realize its potential as a measure for the

protection of diplomats.

Thus, overall, the Convention provides a valuable
first step in the vital process of establishing some
form of intefnational control over terrorist activities.
What 1is needed, beyond the incidental tightening of
policing measures, is a constant vigilance on the part
of states, acting individually and collectively in an

organized way, to prevent the occurrence of incidentg.
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3

This can be achieved through dréstic internal measures>
and an international cooperation assuming an unhindered
flow of information and other data necessary for the
timely reaction of an individual state in the event of
a pre-meditated attack or other terroristic activitieg
in its territory. Finally, if the Convention is to play
any role in the effort to protect diplomats, it is
indispensable that it be ratified on a worldwide basgis.
Good failth adherence to the Convention by a large number
of states with a view to preventing, suppressing, and
punishing a.ttacks on diplomats would go a long way
towards resolving such issues. Hence state parties
should undertake a worldwide diplomatic effort to
convinCe as many countries as possible to become parties
to the U.N.Convention. This would be 1in the interest

of maximizing the effectiveness of this Conventi&n.
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APPENDIX

UNITED NATIONS RESOLUTION 3166 (XXVIIX) AND,
ANNEX: CONVENTION ON THE PREVENTICN
AND PUNISHMENT OF CRIMES AGAINST
INTERNATICNALLY PROTECTED PERSCNS,
INCLUDING DIPFLOMATIC AGENTS

The General) Assembly,

cOnsideri% that the codification and progressive
evelopment of international law contributes to the
implementaticn of the purposes and principles set
forth in Articles 1 and 2 of the Charter of the
United Nations,

Recalling that in response to the request
made in General Assembly resolution 2780 (XXVI)
of 3 December 1971, the International Law Commission,
at its twenty-fourth session, studied the questioc
of the protection and inviolasbility of diplomatic
agents and other persons entitled to special protection
under intemationasl law and prepared draft articles
on the preventicn and punishment of crimes ggainst
such personsg,

~ Having considered the draft articles snd also
the comments and observations thereon submitted by
States and by specialized agencles and intergovernmental
orxrganizationg in regponse to the invitation made in

General aAssembly resolutiocn 2926 (XXvVIXI) of
28 Novemberxr 1972,

Convinced of the importance of securing inter-
naticnal agreement on appropriate and effective
neacures for the prevention and punishment of crimes
against diplcmatic agents and other internationally
protected percons in view of the sericus threat to
the maintengnce and promotion of friendly relatians

and co=operation gmong States created by the
Canmiggion of such crimess .
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Having elaborated for that purpose the provisions

contained in the Convention annexed hereto,

1. dopts the Convention on the Prevention ard
Punishment Crimes against Intermationally Protected
pPersons, including bDiplomatic Agents, annexed to the
present resolution;

2, Re-cnmphasizes the great importance of the
rules of internaticnal law coancerning the inviolability
of and speclal protection to be afforded to intemationally
protected persons and the obligations of States in
relaticm thereto;

, 3. Congiders that the annexed Convention will
enable States to carry out their obligations more
effectively; ]

/

4o Recggnizga also that the provisions of
annexed Convention could not in any way prejudice the
exercise of the legitimate right to self.determination
and independence in gccordance with the purposes and
principles of the Charter of the United Nations and the
Daclaration on Principles of International Law
concerning Friendly Relaticns and Cooperation among
States 1n accordance with the Charter of the United
Naticns by peoples struggling against colonialism,
alien domination, foreign occupation, racial discri-
mination and gpartheid;

5 Invite States to become parties to the
ennexed Convention;

6. D2cldes that the present resolution, vhose
provisicns orc related to the ahnexed Conventiocn, shall
always be publisghed together with it,
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ANN EX

Convention on the Prevention and Punishment of
Crimes 2gainst Intemationally Protected
Persons, Including Diplomatic Agents

The states Parties to this Convention,

Hgving' 4n_mingd the purposes and principles
of the Charter of the United Natlons concerning the
maintenance of international peace and the promotion
of friendly relations and co-operation among States,

Considering that crimes against diplomatic
agents and other internationally protected persons
jeopardizing the safety of these personsg create a
serious threat to the maintenance of normal inter-
national relations which are necessary for coe
operation among States,

Believing that the commission of such crimes
is a matter of grave concerm to the intermational
cormmunity,

Convinced that there is an urgent need to
adopt appropriate and ef fective measures for the
prevention and punishment of such crinmes,

Have agreed as follows:

Article 1

For the purposes of this Convention:
le fIntermationally protected person® meanss

(a) a Head of State, including any member of
a collegial body perfomming the functions of a Head
of State under the congtitution of the State concerned,
a Hcad of Government or a Minister for Foreign Affairs,
whenever any such person is in a foreign State, as
well a3 members of his family who accompany him;
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(b) any representive or official of a State
or any official or other agent of an intermational
omganisation of en intergovermmental character who,
at the time when and in the place where a crime
egainst him, his of ficial premises, his private
accommodation or his means of transport i8 committed,
iz entitled pursuant to intermational law to special
protection from any attack on his person, freedom
or dignity, as well as members of his family forming
part of his household;

2% *alleged offender" means a person as to
whom there is sufficient evidence to determine primg
facie that he has committed or participated in one
or more of the crimes set forth in article 2%

Article 2

1. The intens—tional commission of;

(a ) a murder, kidnapping or other attack upon
the person or liberty of an internaticnally protected
person;

(b) a violent attack upon the official premises,
the private accommodation or the means of transport of
an internatidmally protected person likely to endanger
his person or liberty;

(c) a threat to commit any Such attack;
(d) an attempt to conmit any such attack; and
(e) an act constituting participation as an

accomplice in any such attack shall be made by each
State Party a crime under its internal law.
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2, Bach State Party shall make these crimes
punighable by eppropriate penalties which take into
account their grave nature,

3% pParagraphs 1 and 2 of thls article in no way
derogate from the obligations of State Parties under
international law to take all appropriate msasures
to prevent other attacks on the person, freedom or
dignity of an intemationally protected person.

aArticle 3

1, Bach State Party shall take suCh measures as
may be necessary to establish its jurisdiction over

the crimes get forth in article 2 in the following
‘cases;

(a) when the crime is committed in the territory
of that State or on board a ship or aircraft
registered in that State;

(b) vhen the alleged offender is a national of
that State;

(c) when the crime is committed against an
intermationally protected person as defined in
article 1 who enjoys his status as such by virtue

of functions which he exercises on behalf of that
States

2y Bach State Party shall 1ikewise take such
measures as may be necessary to establish its
jurisdiction over these crimes in cases where the
alleged offender is present in its territory and

it does not extradite hime pursuant to article 8 to

any of the States mentioned in paragraph 1 of this
article;,

3. This Convention does not exclude any criminal
jurisdiction exercised in accordance with intemal law.



Article 4

States Parties shall co-operate in the preventic
of the crimes set forth in article 2, particularly by:

(a) taking all practicable measures to prevent
preparaticns in thelr respective territories for the
commigsion of those crimes within or outside their
tarritoriesn;

(b) exchanging information and co-ordinating
the taking of administrative and other measures as -
appropriate to prevent the commissicon of those crimest

Article S

1. The State Party in which any of the crimes
set forth in article 2 has been committed shall, 1if
it has reason to believe that an alleged offender has
fled from its territory, communicate to all other
States concerned, directly or through the Secretary-
General’ of the united Naticns, 211 the pertinent facts
regarding the crime committed and all availlable

informaticn regarding the identity of the alleged
offender.,

2% whenever any of the crimes set forth in
article 2 has besn committed against an intermatimally
protected person, any State Party which has informaticn
conCerning the victim and the circumstances of the
crime shall endeavour to transmit it, uwnder the condi-
tions provided for in its internal law, fully and
promptly to the State Party on whose behalf he was
exercising hig functions,

Article 6

% Upcn belng satisfied that the circumstances
50 wvarrant, the State Party in whose territory &heé
alleged offender 18 present shall take the asppropriate
measures under its intemal law sO as to ensure his
presence for the purpose of progecution or extraditiom,
Such measures shall be notified without delay directly
or through the Secretary-General of the United Naticns
tos
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‘(a) the State where the crime was committed;

(b) the State or States of which the alleged
offender is a national or, if he is a stateless persm,
in whose territory he permanently resides;

(c) the state or States of which the inter=
- natiocnally protected person concerned is a national
/\_2 - or on whose behalf he was exercising his functions;
(d) all other States concerned; and

N L // (e) the internatiocnal organisation of which
gy

L 4/

N7 he internationally protected person concerned 1s &n
s official or an agenty

2. Any person regarding wham the measures
referred to in parggraph 1 of this article are being
taken shall be entitled;

(a) to communicate without delay with the
nearest appropriate representative of the State of
which he is a naticnal or which is otherwise entitled
to protect hisr ights or, if he is a stateless person,
which he requests and which is willing to protect his
tights; and

~ (b) to be visited by a representative.of that
State’

Article 7

The State Party in whose territory the alleged
offender is present shall, if it does not extradite him,
submit, without exception whatsoever and without undue
delay, the case tc its competent authorities for the
purpose of prosecution, through proceedings in
accordance with the laws of that States
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Article 8

1. To the extent that the c¢crimes set forth
in article 2 are not listed as extraditable offences
in any extradition treaty existing between States
Parties, they shall be deeme2d to be included as such
therein, States Parties undertake to include those
crimes as extraditable offenses in every future
extradition treaty to be concluded between themf

2. If g State Party which makes extradition
conditional on the existence of a treaty receives a
request for extradition from another State Party
with which it has no extradition treaty, it may, if
it decides to extradite, consider this Conventian
as the legal basis for extradition in respect of
those crimes, Extradition shall be subject to the
procedural provisions and the other conditions of
the law of the requested State,

3% States Partles which do not make extradition
conditional on the existence of a treaty shall recognize
those crimes as extraditable offences between themselves
subject to the procedural provigions and the other
conditions of the law of the requested Statey

4, Bach of the crimes shall be treated, for
the purpose of extradition between States parties,as
if it hag been committed not only in the plsace in
which it occurred but also in the territories of the
States required to establish their jurisdiction in
accordance with paragraph 1 of article 3%

Article 9

Any person regarding whom proceedings are being
carried out in connexion with any of the crimes set
forth in article 2 shall be guaranteed fair treatment
at all stzges of the proceedings.
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Axrticle 10

v 13 States Parties shall afford one another
the greatest measure of assistance in connexion
with criminal proceedings brought in respect of the
crimes set forth in article 2, including the supply
of all evidence at their disposal necessary for the
p roceedings,

2, The provisions of paragraph 1 of this
article shall not affect obligations concerning
mutual judiclal assistance embodied in any other
treaty.

Article 11

The State Party where an alleged offender is
prosecuted shall communicate the final ocutcome of
the proceedings to the Secretary~-General of the
United Nations, who shall transmit the information
to the other States partiessy

Article 12

The provisions of this Convention shall not
affect the spplication of the Treaties on aAsYlym, in
force at the date of the adoption of this Convention,
as between the States which are parties to those
Treatles; but a State Party to this Convention may not
invoke those Treaties with respect to another State
Party to this Convention which is not a party to those
Treatliesi,

Article 13

1, Any dispute between two or more States
Parties concerning the interpretation or application
of this Convention which is not settled by negotiation
shall,at the request of one of them, be submitted to
arbitration, If within six months from the date of
the request for arbitration the parties are unable
to agre2 on the organization of the arbitratien, any
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one of those parties may refer the dispute to the
Internatfional Court of Justice by request in con-
formity with the Statute of the Court,

2, Each State party may at the time of
signature or ratification of this Convention or
accessicn thereto declare that it deos not consider
itself bound by paragraph 1 of this article, The
other States Parties shall not be bound by paragraph
1 of this article with respect to any State party -
which has made such a reserxrvation,

3, Ay State Party which has made a reservation
in accordance with paragraph 2 of this article may at
any time withdraw that reservation by notification
to the Secretary-General of the United Nations,

Article 14

.

This Convention shall be open for signature
by all states, untll 31 December 1974 at United
Nations Headquarters in New Yorkk

Article 15

This Convention is subject to ratificatiom,
The instruments of ratification shall be deposited
with the Secretary-General of the United Nations,

Article 16

This Convention shall remain open for accession
by any State., The instruments of accession shall be
deposited with the Secretary-General of the United
Nations,
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Article 17

15 This Convention shall enter into force
on the thirtieth day following the Qate of deposit
of the twenty-gsecond instrument of ratificatiom or

accession with the Secretary-General of the United
Nations,

2% For e ach State ratifying or acceding to
the Convention after the deposit of the twenty-second
. Instrument of ratification or accession, the Conven-
tion shall enter into force on the thirtieth day
after deposit by such State of its :lnstmment of
ratification or accession,

Article 18

Lo Any State Party may denounce this Convention
by written notification to the Secretary-qeneral of
the United. Nations.

2, Dsnunciation shall take effect six months
following the date on which notification is received
by the Secretary-General of the United Natimg.

Article 19

The Secretary-General of the United Nationsg
shall inform all States, inter alias

(a) of signatures to this Convention, of the
deposit of instruments of ratification or accession
In accordance with articles 14, 15 and 16 and of
notifications made under article 18,

(b) of the date on which this Convention will
enter into force in accordance with article 17%
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aArticle 20

The original of this Convention., of which
the Chinese, BEnglish, French, Russian and Spanish
texts are equally authentic,. .shall be deposited
with the Secretary-General of the United Nations,
who shall send certified copies thereof to all
Statesy

IN WITNESS WHEREOF the undersigned, being
duly authorized thereto by thelr respective Govern-
ments, have signed this Conventian, opened for
signature at New York on 14 December 1973,
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