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Chapter I

INTRODUCTION



Chapter = 1

INTRODUCTION
Ae STATE IMMUNITY s THE GCUNGEPT

The doctzine of state immnity is an important rule
of linternastional law beafing on the £ights and duties of
states as well as the interest of mdivicmals and none state
entities. It governs the lejal status of sovereign states
and thedr properties when they afe engaged in varilous actie
vities in the territories of foreign states. In its tradi-
tional fcorm, the doctrine means that a state, on the basis
of its sovereignty and dignity, canmt be subjected to the
adjudicatory and enforcement Jjurisdiction of another gtate
save with its own consent. It thus confers on foreign
states and thelr property an unfestzicted right of exemption

£rom the jurisdiction of national authofities.

There is another version of this doctrine as weile
Known as the doctrine of restricted immunity, it states that
a sovereign state is entitled w immunity £rom the Jurisdi-
ction of foreiygn states only in fespect of its public agets
1..'9.. activities performed a8 a subject of political auth-
ority and not in respect Of aCtivities which are of private
Datures ;t is assumed by this theoky that when a state
engages itsclf in activities of private law nature, it agrees
to renounce immunities with respect to such transactions

and places itself in the position of a private person.

«



B THE HISTORICAL AND LEGAL DEVELOPMENT
OF THE CONCEPT

The doctrine of immunity has developed principally
from the judiclal practice of statese Municipal courts
have been primarily responsgible for the growth and progre-
ssive dev elopment ina body of rules governing relations
between nations in this particular regerde The f£irst
judicial recognition of this doctrine is found in the
judgement of the US Supreme Court in the celebrated case,
The Schoener > Exchenge V. McFaddon ana Others (1812). Ia
this case, a vessel owned by an Anerican citizen had been
seized in 1810 by Napoleon, the then Buperor of Prance,
and had been commissioned as a public vessel of France.
Theteafter. when thé vessel entered the port of Philadel=
phia in the Us, the original owner of the vessel lodged
a suit in the US court seeking action against the vessel.
pismissing the claim of the plaintiff on the ground that
the public chgracter of? the Ves/sel exempted it from the
jurisd&ctlon of the court, chiéf Justice Marshall of the

US Supreme Court salds

One sovereign being in no respect amenable

. to another, aid being bound by the obligations
of the highest character not tw degrade the
dignity of his nation, by placing himself or
its sovereign rights within the jurisdiction



of amother, can be supposed tw enter a
foreign telritory only under an express
license, or in confidence that the immunie
ties belonging to his independent sovereign
station, though not explessly stipulated,
are resexved by implication, and wil.L be
extended t hime.

This perfect equality and absolute indepen~

dence of sovereiyns, and this common interests

impelling them to mutual integfcourse, and an

interchange of good vffices with each other,

have given rise tw a class of cases in which

every sovereign is understwod to wave the

exerdise of a part of that complete exclusgive

territorial jurisdiction, which hss been

stated to be the attribute of every nation.(l)

The principle enunciatet in the above cage came to
be accepted by & number of coufts of other countcics es
well in the course of the nineteenth century. Thoy uniformly
refrained f£rom entertaining any suit against foreign states
irrespestive of the natuke and purpose of the activities
which might give zise t them.a By the end of that ceontury,
the doctrine had becone accepted as a fule of international
intercour se esteblished in the practice t states. HOwover,
at the same time, the scope of the doctrine had becoms a

sub ject of controveragy. #following the decline of the

1 Quoted in I;_,,C: R@E&lt ;9800 PeldSe
2 For an account of the practice of states in the

nineteenth century, see ibid, Pp+1d5-50.



dgissez faire economics beyinnlng in the latiled half

of the nineteenth century,. the courts of some countries
"began to £avour a restrictive application of the doctrine
by catving out certain exceptions whex;a dmmunity was to be
denied to foreign states. This trend, which became £irst
noticeable in the pxoaoumememsuf the couwkes in concinental
Eurcope in isolated cases before the £irst wozld wal, gradu-
ally gathered momentum in the inter-war periodss ven in
Common Law coyntries which had consistently recognised ana
applied the doctrine in its absolute form, a growing degree
of public opinion hegan to emelge to have a £resh look at
the question. By 1945, there had already aeveloped a rift
between those countries which had begun to apply the
doctrine of restricted immunity and thoge states which
continued to apply the doctrine of asbsolute Ammunity. 3 .

Ce THE PROBLEM

The controversy not only continuei but aggrfevated
after the second world war with the result that today therce
exist great diveryences and contfadictions in the ductrine
and practice of states regarding the &n&nn:.ty of foreiyn
gtates. Hhile gsome countries adhere t the 0la theoly of

immunity, some others have adoptcd the restrictive theoky.

3. Francig Doalk, *Organs of States in their External Relations:
Inmuni ties and Privileges of Stateo Organs and of the State"
- in Max Sorengen.,ed., Manual of International Lawu,
{London,1968),p.426. —



Even among the countries adhering to the same theory of
immunity the state practice is not uniform and identical.
Added to the problem of diverse practice among states is
the problem of the absence of any clear provigions on
this quéstion in a large number of countries. I'n the
absence of any clear law, the courts of these countries
have passed contradictory Jjudgements £rom time to time.
On several occasions, it seems, the Governments of these
countries have taken decisions regarding immunity on the
basis of political expediency rather than in accordance

with any consistent legal principlee.

In the present state of international relations,
which is marked by intense intercourse not only between
states and states but also between states and non-state
entities, the obtaining diversity and uncertainty in the
practice of states regarding state immunity is bound to
give rise to frictions and even serious disputes among
states. To avoid such a situation, several efforts are
being mzsde by the international community, both at
gov ernmental and non-gov ernmental levels, to £ind out a
solution to the pfoblem. The latest effort in this regard
i's' the one made by the International Law Commission. In
1986, the Commission, after several years of debate and
discussions, has adopted a set of draft articles on the

topic of state immunity.



b

De THE PURPOSE OF THE STUDY

The purpose of the study is to highlight the existing
confusion and uncertainty in the practice of states regarde
ing state imnunity and to bring into focus the need for the
develcpmewit_-. of an intemational legal regime. It is also
pProposed to 'e/xamine the sultability of the draft articles
prepared by the International Law Commission for the purpose
of adopting a general convention on the subject.

D N h‘""***"‘-\o
E. PLAN OF WORK 5 -+ =%

P T R PRSI P

The~ study begins by examining the pram;ice of states
with the help of dif ferent sources of state practice, such
as national legislation, Jjudiciagl decisions, administrative
actions, and so on. The examination brings out not only
the diversity in state practice but also the direction in
which they are movinge. The Indlan state practice is dealt

with separately.

The third chapter dwells in brief on the consequences
of the existing diversity and uncertainty in the practice
of states and, in that context, highlights the need for the

development of an international legal regime. It also seeks



to make a review of 3ll the efforts that have been made

by verious go#ermxental and non~-gov esnimental bodies £rom
time to time in this rejarde A thogough examination is
sought to be made of the dryft articles adopted by the
International Law cbmxssmn in the fouzth chapter. The
study concliudes with an humble gfﬁort to give some suyye s~
tions regarding the solution of the problem ux;dex‘ consider-
atione. |
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STATE IMMUNITY : STATE PRACTICE



ch aptel - i1
STATE IMMUKITY s STATE PRACTICE

A« GENERAL OBSERVATIONS

An examination of ﬁhe practice of states regarding
the immunity of foreign states would be profitsble in more
ways than one. First, it would bring ocut the diversity and
uncer tainty that exist in the practice of states in this
regatd. second, it would provide appropriate indications

of the directions in which the practice of states 1is moving.

However, it would not be possible within the narrow
confines of this study to examine the practice of each state
sepalately of in detail. For the sake of convenience,
therefore, states shall be divided into three groups viz.,
(1) western countriesy (2) Socislist countries; and (3) Third
World countries; and efforts shall be made to find out the
main trends .!.nv the practice of these group of states.
Greater attention shall be paid to the examination of the
scope and extent of immunity in the doctrine and practice
of these countries. For, it is this aspect of the problem
- of lmmunity which has ¢reated much controversy. Howevek,
before we commence with the examination of state practice
in the aforessid manner, the followiny cbservations are

needed to be made.



One vital soutce of the practice of states regarding
any afea of international inter:couﬁse is provided by inter=
national treaties, if any, existing on the issues in question
There is, however, no general convention directly on the
guesgtion of state immunity. The existiny ones ake either
narrow in scope or manber gship ok botlul They can be classi~

fied in three éategories as followss-

(1) Treaties directly on the subject and comprehensive
i.n‘ natule but having very limited membexship;
(i) ' Treaties directly on th_e sub ject but of a naliower
scope and menbership;
(1i4) Conv ex'ztions of universal nature but dealing with only
" one aspect of the prob/lem aﬁd/or gyoverning akeas
closely related to OF even paftially overlapping the

subject 0of state immunity.

The Eurcopean Convention on State Immunity signed in
1972 comes under the first category.z its value as a source
of state practice on the subject under consideragtion is very

limited since it is ratified by only a few members of the

1 L.Bouchez, "The Nature and Scope of State Immunity
from Jurigdiction and Execution®, fNetherland Yearbook
of International Law (Hague), vol.l0, 1979, p.3.

2 For the text see United Natlons, Materd on Jurisdic-
tional Immunit £ gtat d _thelir Property, 5‘1‘7&&37
SER-B%ZE. Ppel5i=172 Eﬂereinefter referred to as
Materigl 50) . .
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European comnunity and governs their practice inter se.

Under the second category come (a) The International
Convention for the Unificastion of certain Rules relating to
the Immunity of State-owned Vessels (Brussels 1926) and its

Adaitional Protocol of 1934,°

which is the £irgt internati-
onal agreement codifying the law of state immunity relating
to state owned vesselsy and (b) The Bustamente Qode of

4

Private International iAw ~ of 1928, a few Articles of which

ate devoted to the question of state immunitye.

In the third category may be included (a) The 1938
Geneva Convention on the Law of the Sea, notably the conven=
tion on the Territorial Sea and the Contiguous Zone, and

s which contain provision

the Convention on the High Sea,
cbnf'irming the pEinciple of State ininunitj in respect of

wakt ships and étahé—owned ships employed in gov'emmem;al and
non-commercial secvicess (b) The 1961 Vienna Convention on

Diplomatic Re}-.atio'nsie and the 1963 vienna <onvention on

3 Por the text see Ibid, 176, LNT3S, 199; pPp.173-176.

4 For the text see Ibid, Pp«l60-151.
5 UNTS‘. vol.561. pe2050 See inter alia Arts. 21=23.

These two treaties assimilate the position of Govern=
ment owned states operated for commercial purpose to
that of non-governmental merchant ships. The UN
Draft Convention on the Law of the Sea, 1982,

presexves these provisions.
6 Ibid, vol.450, pell, see inter alia, Arts 8 and 9.
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Consul ar Rel.atiOHS‘7 which contain an endorsement of the

- principle of state immunity in respect of state property

used in connection with diplomatic missions and consular
missions regpectively; (c) The 1969 Conv ention on Special

_ M:Lssions.a which treats in paft some aspect of state immunity
in vrespeet of property used in comnection with special
missionsi and (4) The 1975 | Wienna Convention on the
Repfesmtatién of States in their Relations with International

Organisations of Universal Character.g

whwh contains appto-
priate provisions maintaining the immunities of State property
used in connection with the premises of missions or delega~
tions of states in the territory of a host country to an

international organisations.

There .are Several matters relating state immunity
which have been subjects of litigation and doctrinal discu~
ssion but on which, it would appeak, there are no relevant
treatiese This relates in pafticulaf to that aspect of immu-

nities which arise out of the increase in the economic

7 Ibid., v0l.500, 9095- See inter alia, Arts.2l,.24 and
' 27.
8 General Assembly Resolutions 2530C (XXIV on Decenber

1969) , see inter alia, Acts. 25, 26 and 28.
9 Official Records of the United Nations Conference on
the Representations on States in their Relationg with
International Organisations, vol.ll, Uocuments of
the Co erence (United Natﬁns Publications Sale
NOO 5 2 ¥ ] 90207. See mter aliao Mt8o23,25.27.55




sctivities of gtates, Also, there appeals tw be no case law

on this subject whether in arbitration or judicisl settlement.t?
Thexr efore, for the determination of sﬁate practice, we have

to depend malnly on national sourCes ©f state practice viz.,

(a) national legislations, (b) decisions of municipal courts
and (¢) governmental prectices. In detefmining the practice

of countries where there exist specialised legislation on

the question of imuunity, relishce will mainly be put on the
provisions of such legislations. #For countries where there
have been no legislations but the judicial practice is developed
and affords a decisive indication as to the substantive content
of law and as to the actual practice of states, examination
shall be made of the leadinyg casese and for the countries
where there exist either none or very little judicial leyis-
lative practice, emphasis would be ¢put jon the pronouncements

of the government asné other governmental sources to determine

the state practice.

vWith these general observations we may now proceed to
examine the practice of the three groups to state separately.
Since the doctrine of state immunity has originated and devel-
oped nmost in the jurisdictions of the capital-exporting and

10 ILC Reporg (1980) , p.154.
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free-economy western countries, it is appropriate that we

begin our investigation with the practice of these countries.

B. WESTERN COUNTHIES

The traditional doctrine of imnunity was well érlbedded
in the praétice of the countries of this group in the ninet-
eenth century. In the late nineteenth and the early twentieth
century when states began to enter the market place on an
increasing scale, the courts of many'of these countries
became reluctant to grant lmmunity to foreign states in all
cases. Prompted by considerations of fairness to private
parties, (individuals and non-state entities) they started
making a‘ digtinction between governmental and non=gov ernmental
activities of forelgn states, denying immunity in the latter
" case. This trend, which became first noticeable in the
pronouncements of the courts of Italy and Belgium even before
‘the £irst world waer in isolated cases, gradually gathered
momentum in the European practice in the inter-war period.

In 1926, several Buropean states signed the International
Conv ention for the Unification of Certain Rules Relating to
the Immunity of State~owned Vessels which sub jected vessels

engaged in trade and owned or operated by foreiyn states to

local jurisdictions as if they were private persons.ll
11 UNTS, 176, 199; Belgium, Denmark, France, Greece,Italy,

Netherlands, Norway, Portugal, Spain, Sveden, SWitzer-
1and, have ratified this convention. UN Doc.«a/CNe4/
376 add.l, p._S?.
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This restrictive trend in the European practice
continued to develop after the second world war and culminated
in the adopticn of the Ewopean Convention of State Immunity
in 1972.2 The Convention which came into force in 1976 and
Fegulates the practice of signatosy states interse, does
not incozrporate the restrictive'thécry in termsy 1t enumerates
a variety of gituations in which stétes cannot claim lmmunity
£rom the jurisdiction of foreign courtse. A major part of
acﬁivities of commercial chafacter will £all within thoge
provisions.

The restrictive theaxy_ of 'imnnity is now adopted by
the courts of many countries of this group, namely, Italy,

Belgium, Prance, Austria, West Germany, s+itzerland and a -

few others afe in the process of - ado pting 11:.13 In the UK,

the USA, Canada and Austfalia, special legislations have
been passed in reCent years incorporating the restrictive

theory of humunity.“

12 So f£ar Austria, Belgium, UK, Portugal, and Cyprus
. have ratified the Convention; the Netherlands is
contemplating ratifying it. Ibid, p.38.

13 Tan Bromlgé. i{he Principles to lntefnational iAw
(London, 1579) ,p.327; For a general survey Zof the
judicial practice of these states see S.5ucharitkul,
*Immunities of Foreign state Before National Author i~
ties". Recuel Des Cours (Hague) 149,(1976) ,p.117.

14 In the US, Foreign sovereign Immunity Act (1976); In
the WK, Sovereign Immunity act (1978) , in Canada,
State Immunity Act (1981), and in Australia, Forelign
sovereign Immunity act (1985) . For the texts, see

Materiglse
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- It is neither possible nor desirable here to discuss
" the practice to all these states. An examination of the

practice of a couple of states will seXve our purpose.

UNITED STATES

| From 1812 to 1952, tﬂe US policy towards suit against
foreign states was one of absolute immnity.1® In 1921 in
the case of Benizzi Brothers V. The S.5.Pesaro a subordinate
US court refused to grant immunity tc a foreign state basing
on the distinction between gota jure dmperii and gotg Jjure
gestionis. This ruling was fet aside by the Us sSupleme
Court in 1925.3°

Iﬁ 1945, an important development took place in the
Us prectice. In the case of Mexico V. Hoffman, the US
Supf eme Court ruled that the courts would henc eforth be guided
by the decision to the executive branch of the government in
matters of allowance of 1mmun_.1.t.y to foreign states. Conse~
quently, ‘a foreign government sued in the Us courts would

spply to the State Department for recoynition of its immunity.

15 wWerthan M.L., *Jurisdiction over Foreign Governmentss
A Comprehensive Views of the FsIa®, Vendenbeilt
Journal of Internstional Law (Tennesse, Us% e NOol,

9 o Ppoe 201680,

16 Ibid, p.l2l.
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If the state Depar tment recogniaed the lmmunity, a "sugyestion*
of immunity would be pLesented to the coutt qonce:ned by the
Justice Department and the courts would accept the suggestion
in det eréﬂce to the president's constitutional resmnsibility.r’
Uptill 1952, the State Department Loutinely recommehded dmmae.
nity to foreign states ifrespective of the nature and purposec
or activities that might yive £ise to ac.tion agsa inst them.
' But as the demand for restricting the immunity of:' fareign
state in the US galined momentum in t.he‘ forties, it had to
modify that practices From the year 1952 onwak ds, it recomme
ended immunity foreign states only in respect of acts of
government, jule ilmperii. Howevel, the recommendations of

the State Department wefe not always consistent. Occasiona-
lly, it ylelded to diplomatic pressures from friendly foreign
nations and granted them immunity even in relation to acts

of commercial nature, jute gestionigs.

This incongistency in the "suwgestion® of the executive
led to demands from many quar ters, ©specially the American
Bar Association, to coalfy the law on foreign state imnnn:l.ty.
As a Tesult, the Foreign Sovereign Immunity Act (PSI1A) came
into being in 1976. The courts of the US are novw left on
their own to decide the question of immunity without the

17 Ibid.
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suggestion from the Depal tent of Sta,tecla

The FSIA (1976) incorporates the doctrine of restrictive
immunity. Section 1605 of the A t. sets out the general cir-
cumstances in which a claim of sovereiyn immunity by foreign
states, their political subdivisions and instrumentalities
would not be recognised by the US courts. These exceptions

include any case whetfe 3=

(1 The foreign state has waived its immunity:

(2) The f.éreign state has cbmnerc-j..al activities withv
a nexus with US;

(3) Rights in property taken .in violation of International
law afe in issue in certain circumstances involving '
a foreign state oX égmcy or mstrunentality of a

foreign states

(4) Rights in immovable, inherited and gift property are
conc erned; | |
(5) Non-commercial tort occuring in the Us that might

give rise to money damdges; and lastly,

(6) "A suit in admirality is brought to enforce a maritime
lien ageinst a vessel of cakygo of the foreign state
and which magritime lien is based upon a commercial

activity of the foreign gtate.

18 Ibid, pd23.
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in the Act, the term commercial activity is given a
wide connotation. Section 1605 (a) (2) mentions three situa=
tions in which a foreign state would not be entitled to

immunity with respect to a claim based upon commercial activitys

(D Where commercial activity is carried on in the
US by foreilgn states

(2) - wWhere an act performed in the Us is in connection
with a comercial activity of the foreign state
el sewhere; and

(3) Whefe an act performed outside the territory of US
in connection with a commercial activity of a foreign

state cguses a direct effect in the US.

It would be of interest to leafn that the act ciearly
states that the commercial character of a transaction should
be determined by a feference to its nature rather than its
putpose.lg ' Hence, the term commercial activity is likely to
include even gov ernﬁaental transactions ;m acquiring defence
requirements or in feeding its populat.ion. Dealing with the
question as to what is to be regarded as commercial activity,
the analysis of the Depai:cmerxt of State and the Depaktmerit

of Justice States that activities such as a foreign governments

19 see Sec. 1603 (3), (d) with F5IA, 1978.
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sale or setvice of a product, its leasing of property, its
borrowing of money, its employment or engagement of labouXe
ers, clerical staff on public relations oXr marketing agent,
and its investment in securities or American corporations
would be among those included within the definition of

commercigl activitie-s.zo

Section 1606 to the Act provides that a foreign state
shall be ligble in the same manner and to the same extent
as a private individual under like circumstances. However,
a foreign sgtate, except its agency or Mat:umenﬁality. would

not be subjected to punitive damagese.

The Act also makes wide inroad into the immunity @
states from attachment or execution by providing that the
property in the US of foreign states used or intended to bo
uged for commercial activities shall not be imnune f£rom
execution and attachme:it- it, however, exempts certain
types of property from measurea})cfonsuaine. Assets of the
Central Bank of a foreign state ahd other monetaly authori-

ties come under this ca,tegory.21

20 See the interpretation given by the Depaftment of
State and the Department of Justice of the Government

Of USA to the term "Commercial activity®, Materials,
p«63l.

21 See Section 1610 of the act.
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Recent practice in the US has been noted for the
liberal interpretation that the Us courts have been prepared
22

to give to the wordings of the Fsla. In the Case of

British shipping Corporation V. Embassy of Union of Republic
©of Tanzahig (1980), it was held by the court that the bufden
lay on the foreign embassy concetned to furnish proof that
the bank account to be attached was for ‘the pu#pose of oper-
ating the embassy and that a mixed account was liable to
attachment and therefore unprotected by state .1.mnunity.23

%0 cite another instance, in its decision delivered in the
case of Verlinder V. Central Bank of Nigeris on May 23,
1983, the US sSupreme Court affirmed the jurisdiction of the
US courts in rfegald to suits rfelating tw tr'ansaétions to be
per formed cutside its jurisdiction on the basis of remote
nexus even at t:hé instance c}f: ﬁoreign plaintiff. In the
case, the jurisdiction of the US coutt was sought to be
invokgd in respect df a dispute concexning sale of cement
by a Dutch Company to the Nigerian Government which had no
connection with United sStates atéept that the bank guarantee

was opened by the Central Bank of Nigeria through the

22 for a detailed account of the interpretation of the
Act by US Courts see Matk Feldman, *"State Immunity
Act in the US Court 1976-86°, Venderbelilt Journal of
_{.gl_gerngtiongg Lg\v}‘ vGolel9 (1986, ¢ PPe 1l=18.

23 UN DOC-A/CH-G/QWG. P 28 ¢
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Eorgan Guarantee Trust Company in New York.24
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TED” KINGDOM

The courts in the WK a_dheted to the principle of
absolute immunity untii Fecently. '_Alt.hough akguments were
made for restricting immunity only to public acts of foreign
states on the basis of the emerging practice in'continmt.al
Eutope.zs and serious doubts were expreséed about the
continued applicability of the doctrine of the traditional
theory of immunity 4in the changed situations, e en b;;
Judges.26 it was not until 1975 that the courts gave

L ecognition to the restrictive theory of 1mnun.‘|.t.y.27 The
£irst occasion when an English court denied immunity to a
foreign state was in the case of Philipines admiral. 1In the

| ¢case, the privy council denied immunity to a vessel cowned

by a foreign state on the ground that the vessel was engaged

24 &terigg,s, PeS543,
25 See the Cristisg case, 1938 AC 485.

26 In the case of Nizam to Hyderabad V. Rahimtoolg (1958)
Lord Denning delivered a dissenting Jjudjement £avour =

ing the restrictive theory, 1958 AC. 379.

27 For a detalled account of the British case law see
lan Brownly, ne.l3, pPp«336-39.
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in ®"ordinary trading transactions'-ze The decision of the
court of Appeal in the case olf._,gg‘ ntral Bank of Nig g:ig‘ in
1977 pxactically completed the process of Feversal of the
policy of absolute immunity so f£ar jealously followed by
the British courts. In that case, the court of appeai
unanimously held that the doctrine of state immunity no
longer applied to ordinary trading transactionsg and that
the rest:ict.&e doctrine would apply to action in_persorem
as well as actions ng

in 1978, the British parliament gave statutofy I ecoge
nition to the restrictive theory of immunity by passing the
state immunity Act. The Brii;ish state practice is how
governed by the provisions of the acts Except for g few
exceptions, the areas where immunity will not be admissible
under the British legislstion are by and large the same as

in the U5 act of 1976.%°

Unlike the Us act, the Britigh
sov ereign Immunity Act does not provide for the exefclise

of ®"long arm jurisdiction® by the courts merely on the basis

28 Ibid, p.337.
29 Ibid, p.338. ‘
30 See the articles 3 to 11 of the act and compare then

with section 1605 of the U3 Act.



23

of some kind of nexus. The latter requires that in order
that jurisdiction could be exercised over a foreign state,

a transaction rmust f2l1 to be performoed at least partly in
the UK. Also, unlike it's Aperican counterpart, the UK Acﬁ
does not provide for denial of ifmmunity to a foreign state
wvhere "rights in property taoken in violation of international
law are in issue in certain circumstances involving a toreign

state or the agency or instrumentality of a foreign atate”.a1

The British Act does not in so many words direct the
courts to have regard to the nature of the transaction while
determining their commercial character, but the exceptions to
iomunity which are set in sections 3 to 11 of the Act are
formulated in such a way>that the attention of the conrte‘
vould he directed to the ohjective nature of a particular

transaction and not to its purpose.

Prior to the Act, there was no case in vhioch the UK
courts permitted forcible execution of any judicial decision
against foreign states. Section 13 of the SIA has hovever
altered the position. Under the act, execution ageinst

property in use or in tended to be used for conmercial purposes

31 See Section 1605 of the US Act.
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1g permitted with certain safeguards. It is provided that
the property of a Central Bank or other monetary authorities
are not to be regarded a§ us ed @?ﬁintended to be used for
commercial purpoaes;az The Act also pays some regard to

the principle of reciprocity. Section 18 of the Act enables
the "Order in Council™ to restrict immunities and privileges
where a lower aegreé of immunities are accorded by the law'
of the concerned states, or to increase it if such an action
is required to give effect to a treaty or other internationasl

agreement to which a foreign state and UK are parties.

It would be pertinent here to mention that both Canada
and Australia have passed legislations on the model of the

British Sovereign Immunity Act. The Canedian State Immunity

33

Act came into force in 1981,°° and the Australian Foreign

State Immunity Act, in 1985.34

ITALY

Italian courts were the first to delimit the applioa~-

tion of gstate fmmunity. The highest cowrts in Italy, the

a2 Sce Arts. 13 & 14 of the Act,
33 For the text see Materials.

34 For the text see Internntional Legal Material, vol.Xxv,
{1986 ) No.3, pp.715-724. e
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Corte de cossazione of the various regions and subseqguently

the Corte di cassazione for the whole gation, adopted the

restrictive doctrine more than a decade before the end of
the nineteonth century. They have assured jurisdiction over

foreign states 1n a variety of situations since then, suoh

as when. the state 15 sued as an ente civile (juristic or

private person) as opposed to ente politico; or wvhen the

state has acted in the domain of private law and not under

public law, or if the state's act is one jure gestionis as

opposed to jure imperii, or agaim, if the state is presuced

to have congented to submit to the Jurisdiction of Italian
courts e.g., by conducting in Italy a trading enterprise.
Several practicel vorking liwnitations have been adopted in

the Italian ptactioe.as

As early as 1886, the distinction between the state
as political pover and jurzstic person was recognised by the

Corte 41 Cassazioni di Finenze in Guttieres C.Elmilik.

Denying immunity in an action for service rendered to the Bay
of Tunis, the court held that when the government as a civil
body descends into the sphere of contracts and transactions

so as to acquire rights and assure obhligations, just os a

36 For a detailed survey with Italian jurisprudence,
see the UN Doe. A/CN.4/387 paras 56-57.



private person might dc, it must submit to the rules of jus
commune.3® The distinction between acts of private nature
and public nature was recognised and applied also in the

case of personal sovereigns and ambassadors. In Perrucchetti
€. Puig Y Cassauro (1928) an action was alloved to proceed
against the Mexican Ambassador in connection with a contract
tor the purchase of property to be used for embassy building.
The court assumed jurisdiction against the ambassador during
his term of office in respect of government act pertformed by
bim in the cnpacity of o state agent. Although the contract
touched in instrumentom lepatl, it was held to de private law

transaction for the secqui sition of private rights.37

The illustration of the application of the doctrine
of restricted incunity based on the distinction between jure
imperii énd Jure geatiohia iag found in the well-known Tesinis
case (1925). In the case, a suit was originally brought by
the Soviet Comnercial Ageoncy on a contract for dolivery of
silk cocoons to an Italian firm, who sought an injunction
against the plaintiff concerning their disposal. The Suprome

Court rofused immunity to the Soviet Trade Delegation on the

36 S-Sucbanitkﬂl, 0.13. p.127.
37 Ibid., p.128,



ground that the !oreign agency had reﬁounced fonunt ty by
embarking upon cormercial or indnstrial_activlty in Itnlian
territory. The court observed that the ¥Soviet Government's
monopoliéation. for political ends, of foreign trade, caﬁ
not'.... divest the transactions ... from their character

of trading oéerations ssee fnvolving all its consequences,

' ngt excinding that of an implied renuncintion of jurisdice

38

tional,;mmunity“. The same attitude was adoptéd by the

Corte di Appello Genova in Governo francese c. Senns (1925).39

The Italian courts have heen somewhat hesitant to
f
exereise jurisdiction over foreign states in resp&c@Zﬁatters,

such ag contraet of employment.4o

Hovwever, recent judgements
of the courts show that they are inclined to making & distin-
cetion bhetween disputes ariaing out of contractual obligations
regarding enployneant or personal service and those relating

to the appointment or designation, or dismissal of a state
agent or omployee. Thus, recently, the Italian court, cere-~
nonial Dlplbmatico Della Republico, intervened on two
oocasions involving the embassies of Algeria and Iran concern-

fng aotions for payuent of social security and other emoluments

38  Ibiq, p.129.
39 Ibi6, p.129,
40 See Ibid, pp.130C-13]1,
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to the employees of the echassies. The court went to the
extént of ordering the attachment of the hank accounts of
the embasgies with 8 view to give effect to the terms of

6ontraot to employmsnt.“

AUSTRIA

The practice of Austria started with unqualified
fmmunity in the nineteenth century, and changed over to
restrictive imuunity from 1907 until 1926, when absolute
icmuni ty was oneelrevived and followed. Since 1950,
however, the absolute doctrine has bheen finally discarded.
The Supreme Court of Austria in the case of Dralle V.

Government of Czechoslovakia (1950) rejected the claim of

fiomani ty put forwaerd by the Czecho-Hair Tonics National
Enterprises. The court further»upheld an injunction for-
bidding the defendants to utilise trade mark in Austria
belonging to & firm which had been bonfisoated by the
foreign state. Reviewing the authorities in international
law the court obscrved "....foreign states are subject to
Austrian jurisdiction in all contentious matters arising

out of legal relations within the aphere of private 1awn 43

41 UN Doc. A/CN.4/376,p.28.
42 UN Doc.A/CN.4/343/A84.2, pp.33-37.
43 UN Doc.A/CN.4/376, p.38.

42
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In another case docided in 1961, Holubek V. United States,
the Supreme Court refused imunity to the Government of
the United States in an action of tort agninst the latter.
In the case, the complainant, a citizen of Austria, was
injured by a mail carriage employed by the US embassy in

Aus tria. %4

In 8 more recent case concerning violation or liguor
monopoly, the District Court of Appeal of Vienna held that
*whenover a business undertaking owned in Aus tria by a
foreign government violates domestic regulations in a way
entailing confiscation or certain iten, belonging to that
government, the latter may not involve extra tarﬁitoriality
provisgsions to avoid geigure to loss of items, at the hands

of the local authortty.45

Reviewing the gtate practice of Austria, S.Sucharti tkul
concludes that Augtria courts have finally foresaken absolute
immunity and adopted a restrictive doectrine limiting state

immunity in regard to acta jure gestionis.®

44 UN Doc.A/CN.4/363, p.10.
45 S.Suchari tkul, n.l1l3, 90500
46 Ibid.
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C. SOCIALIST BLOCK COUNTRIES

Socialigt countries consider the immunity of States
from the jurisdiction of foreign courts to he absolute.
Since all States are egual defore law, thus runs their argu-
ment, no State has the right to adjudioate on the activities
of any other sovereign State. Assuumption of jurtsdioiion by
the Courts of a country over foreign States save with the
latter's consent would amount to vioclation of the principles
of govereignty and sovereign equality of States, they point

out.

The functional theory of immunity which says that
a state‘which engages in commercial activity in foreign
states oan be sneﬁ’anﬂ its property subjected to enforoement
neasures as in the case of individuals, is unacoeptable to
them. They contond that, “there is no rule in contemporary
iaternational law 1dant11ying posgsible exoeption fron the
imnuni ty of States for ceortain areas of their activities,
e.g., ocononic, finance and trade.47 For them, 1t is

impossible to split a state into two subjeots: a sovereigo

47 Analysis of the topic of Jurisdiction and Inmmunity
of State and their property submitted by the
Goveornment of Czechoslovakia, Materials, p.83.
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pover and an entity subject to private lav rules. They
bhelieve that the economic activities of a state constitute
an inherent component of the realisation of its sovereignty,
and are ihug. essential element of its activity for which

it is entitled to be granted tmmnnlty.‘s

‘This is the formal stand the socialist countries take
on the guestion of state immnntties.‘g This, however, does
not maén that these countries never submit themselves to
the jurisdictions of foreign courts. In practice, they have
frequently waived immuni ty inherent in their broad concept
of sovereign authority. Such vaiver of immunity has often
been provided in bilateral trade agreemonts concluded by
thewm with o ther countries, hoth developed and doveloping,

and even anongst themselves..s0

‘The Soviet Union has signed trade agreements with a

number of developed, developing and socialist countries

48 F.Endurllin, "The Immunity of State Property from
Foreign Jurisdiction and Execution : Doctrine and
Practice of the German Democratic Republic®,
Netherlands YBIL, vol.10 (1986), p.118.

49 Seo the letters and answers to questionnalire sent
by Socinlist countries to the UN Secretariat,
Materinlsg,

50 inya, pp.131-77.



subjecting its Trade Delegations to i1ocal jurisdictions.
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61

Given below is a specimen of agrecmentssigned by the USSR:

Union of Soviet Socialist Republies and India
Trade Agreement (with schedule and exchange of
letters) signed ot New Delhi on 2 December 1953.

EXCHANGE OF LETTERS

New Delhi _
the 2nd Decewmber,1953

3. It was agreed that the commercial transactions
entered into or guaranteed in India by members of
the Trade Representations including those stotio-
ned in New Delhi shall be subject to the jurisdic~
tion of the court of India and the laws thoreof
unless otherwise provided by agreements between
the contracting parties to the said transactions.
Only the goods, debt demands and other assets of
the Trade Representation directly relating to the
commercial transaotions concluded or guaranteed
by the Trade Representation shall be liable in
execution of decrees and orders passed in respect
of such transactions. It was understood that the
Trade Representation will not he responsible for
any transactions concluded by other Soviet orga~
nisation direct, without the Trade Representation's

guarantee®, (52)

The USSR has concluded similar agreemen ts with

Bolovia, Bragzil, Costoriea, Egypt; Ghana, Iraq, Singapore,

51

62

Trade delegations are organs of external relations
intreduced into international intercourse by Soviet
Union to coarry out its functions in the field of
foreign trade and other types of external eccononio

activities. Apart from USSR other socialigt countries

also possess Trade Delegations abroad, G.I.Tunkin,
ed., International Law (HMoscow, 1986), p. 999

Materials, p.l48.
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Togo, Yemen, Austria, Denmark, Finland, West Germany, China,
Italy, Jayan, Netherlands, Albania, German Democratic Republic,
- DPR Korea, Vietnam, Mongolia, Romani, Czechoslovakia, Bulgaria

and Hungary.sa

Like the USSR, a few other sociali st countries have
also signed similar tr8aties with a few countries. Czechoslo~
vakia hag sipgned & trade agreement with Switzerland in 195854
and Poland has one with Czechoslavakia éigned on 4th July

66

1947." To this list may be added the Romania -~ Iraq Exchange

0f Notes of 24th December 1958.56

Apart from having these treaties providing for restrioc-
tive impunity in some areas of their State activities, some
" sooialist countries also allow the application of the Principle
0of Reciproecity in this matter which, given the practice of
restrive immunity by an increasing nunmber of States, results
in a kind of practice which is largely at variance with their

theorctical stand,

63 For the texts, see Ibid. pp.131~77. Deaspite these agreo~
ments walving immunity, the USSR has refrained from
expressing any formal acceptaunce of the restrietive
thoory of immunity.

54 J.Crawtord, "A Foreign State Immunities All for Austra-
1ia?%, AYBIL, vol.8 {(1983), pp.79-80,
55 Materials, p.134.

§6 405 UNTS 263.
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The immunity legislation in the Soviet Union depends
on reciprocity with foreign states in guestion. If that
state is applying a fest:ictive immnnity. then so may Soviet |
Union in cases concerning it. Though the Soviet courts do
not raise the reelprocity quaétlon on their nwn initiative,
matters are setiled by law daefees pagsed by the executive
departnent of the governmeﬁt.sv In Hungary, the law decree
passed in 1979 recognises the application of the principle
of reciprocity. Section 72 para (1) of the law decres
makes it possiﬁle for the Hungarian‘court to recognise and
implement decisions passed iu actions instituted abroad

against the Hungarian state and its organs 1f, inter alia,
Be

reciprocity exists with those foreign courts in question.

Asked whether in the Hungarian practice any distinc~
tion is made betuween the public acts and non-public acts
of foreign states for the purposec of immunity, the Hungarian
governnent roplied, "The Law decrce does not make any dist-

inction between publie acts and non-public acts of a foreign

—

e S

87 Boguslaveky M., "Foreign State Immunity : Soviet
Doctrine and Practice", 10 Netherlands YBIL
(1979), pp.166, 170=-1.

g8 Replies to the gquestionnaire, Materials, p.876.



state. Nevertheless, this distinotion will probably
develop in the judicial practice as a result of the fact
that on the basle of reciprocity the Hungarian authorities

59 The principle

will have an'obportunity to do that®,
of reciprocity also play an important role in the state
practice of Poland. In one of its ruling, the Supreme
Court of the country has held that, "In deciding upon the
question of immunities with regard to foreign states, one
shouiﬁ bhage directly on the generally recognised principles

accepted in international jurisprudence, cutstanding smong

0
which is that of reciprocity among states.6

The doctrine and practice of Yugoslavia differ from
those of the othe socialist block countries. In that
country, the immunity of }Oreign states is not considered
to be absolute but limited only to "relationships concerning
public acts and fnterests of foreign states which are
linked to the actions of state as a bearer of sovereign

61 Inmunity is accorded only in such

and public authority®.
cases where it is possible to establish from the circumstances

of the case that the foreign state ncted as a bearer of

89 Ibid.
60 Ibid, p.90,
61 Ibid, p.642.



sovereignty and public-authortty.ez Unlike those of othor

soc falist countries, Yugoslav government{ does not say that
execut fon and attachment of property of foreign states are
not permissible under international law. It says that the
execution and attachment of property of a foreign state can
not he affected without the consent of a eompeieut federal
‘organ of Executive anthority, and that, while considering
suoh request for permission the latter will take into
account *the provisions of a numbor of In ternational Conven-~
tions which prohibit the exéentlon of specific types of
property of a foreign state or ﬁrOperty serving ihe specific
purpoaes“.sa |
Although the Chinese government's attitude towards
state immunity is the same as other socialist ocountries,
its practice differs slightly from that of the latters. In
.the state practice of China a distinction is made between
- foreign states and stnte owned enterprises having independent
legal entity. Vith respect to civil} law suits arising fron
commercial activities of state~owned enterprises in their

capacity as 1hdependent 1 egal persons, the Chinese governnent,

62 Ibid, p.64l.
63 Ibid, p.643.
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in principle, does not favour thelr énjoyment ot’immunity

fronm the jurisdiction of competent foreign courts.®?

A large number of socialist countries apply restrie-
tive immuni ¢ty in the area of shipping. A fow of them,
namely, Hungary, Poland, Romania, Yugoélawxa and Estonia
have signed the Brussels Convention and its additional
protoeol.ﬁs As for the immunity of states from the fisecal
liabilttggs in a foreign country, thére is hardly any
difforence betveen the practice of the socialist countries

and that of the western countriesg.

In the absence of reciprocity, they all subjeot
the foreign states to duties aund taxes applicable to then

under the domestio law.sﬁ

D. THIED YWORLD COUNTRIES

Practice in Nipneteenth Century

Unlike tho westorn countries there is little evidence

of state practice in these countries during the nineteenth

64 Afro Aslan Lepal Consultative Committee, Jurisdic-
y tional Immunity of States, AALCC/XVI/13, Pp.47=8.

656 UN Doc., B.24, P.57.

66 See the "Repliess to the (uestionnaires®, Materisls,

pPp.559-945,
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century. The reason is pot far to seeck., Most of thesg
countries were under colonial rule from which they emerged
only recently. FEven the countries thaot maintained their
govereign independence throughout the nineteenth anntqry
and all through their national history did not escape
subjugation to the ao—cnlledAcapitulatian rogimes. The
question of state immunity was relatively insignificant
for these countries as extraterritorial rights and powers

s6puieed in favour of foreign states and even

thotr ordinary cit&zens.67

Present Practice

The state of law and practice continue to be a
‘matter of uncertainty in most of these countries even.
today. In 2 large number of countrieos, there exist eilther
very little or no legislation anéd/or judicial decision to
guide state practice in this regard. There are only a few
countrios where the existing judicial decisions or legis-

lations, separately or both taken together, afford any

67 For an account of the State practice of these
countries in the Nineteenth century, see

ILC Report (1982), pp.147 f£f.
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indication as to the substantive content of law and as to
the actual practice of states. The reasons for such a
sitnation are many. Vith most of the centres of internate
fonal commercial arbitration and litigation being situated
in the western countries, there have not ben many occasions
when the judicial or executive branches of the governments
of thege countries bavé been called upon to express their
views on questions of immunity within a few years of their
independence. Perhaps due to this reason as well, the
governmonts in these countries have not fell the need for
developing a consistent and eomprehéusive policy in this
regard. Another plausible reason for the lack of'initiative
‘on the part of the governments in this regard could well ~
be that they might be hoping that one day a multilateral
treaty would come up on the subject, now that the Intor-
national Low Commigsion is busy developing a draft Conven-

txon.as

Before saying anything about the positions of the
states where there exists little or no evidence of state
practice it seems pertinent to give a brief acocount of

the practice of states where the existing legislation anq/or

68 See the lotter sent by the Government of Banbados
to the Secretariat, Materials, p.T8.
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Judicial decisions offer some indications of state practice.

‘In'Pakxstan ana'31ngapore. gpecial statutes modelled
on the Britieh'ﬁnvereign Imnuni ty have heen enacted in ‘
recent yéaxs.eg The Conrts of these countries are now guided
by their respective‘legislatiuns. Iike their ocunterpart
in the UK, these legislations incorporate the restrictive
immunity theory and contain detailed provisions regarding
all aﬁpecta,gfkthé problem of state immunity, including
procedural neasures. They also subject foreign stateas teo
uneasures of constraint in reaspeet of their properties used
or intended to be used for commercial purposes. In Sudan,
there oxist a piece of legislation which recognises the
absolute imnmunity principle. aut as this code does not
contain only provision regarding procedural matters, the

Sudanese courts apply Engligh Common Law regarding them.vo

A

_ In Mexico, there exists a commercial code Article
14 of vhich regulate the immunities of foreign states

relating to their commercial activities. Tt subjects the

69 In Pakistan, State Immunity Ordinance {(1981) 1;
In Singapore, State Imnunity Act (1979); For
the texts see Materials.,

70 The Impunities and Privileges Act, Materials,
P.601., '
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foreign states to the jurisdiotion of domestic courts in
relation to their commercial activitiea.71 Chile and
Ecuadpr have ratified the Bust&mante Code of private inter-
national law and have promulgated it as the law of the
stateaqa The umﬁfi said hwﬁieode is not a special conven-
tion on state immunity; only a few Articles of it deal with
the problem. Those articles forbid the courts to exercise
jurisdiction over foreign states except in a few circumst-
anoes.73

The case laws of Egypt provide a fair indication of
the state practice in this matter. The Fgyptian Conrts,
like the courts of other countfies. used to grant immunity
to foreign states in respect of nll their asctivities. But |
in a8 judgerent dolivercd on 29th March, 1947, the commercial
Tribunal of Alexandria held that immnnity of foreign states
fron the jurisdiction of the Egyptian courts was limited to
acts done in the exorcise of sovereign power. Since then,

the Egyptian courts have consistently adhered to the doctrine

71 Ibid, p.584.
72 Ihld, PP 12 and 567.
73 For the text of the Code see Ibid, p.l12,
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74

of restrictive immunity. = Examining the decisions of

the Egyptian courts, S.Suchanitkul renmarks,
«s»they have adopted every possible limita-
tion of inounity as evolved through the
practice of the Italian and Belgian courts.
The limitation includes various distinction
betwoen State acts, comnmercial exploitation,

implied submissions and covering also execu-
tion of judgoment ogainst foreign governnents.(75)

' Thq case lav of Chile appears to have firnmly recog-
nised the Principle of State Immunity without drawing any
distinction hetween the activities of foreign states.

Recent decisions have confirmed a uniform, hroad and unro-
stricted recognition of the immunity of foreign statea.76
In recent years, the judicial practice of Argentina provide.
the available example of acceptance of restrictive

immunity.77

- Ag for the countries of this group where there
exist lititle evidence of state practice and the oxisting
legislations and judicial decisions do not provide any

olear indication as to the substantive practice of state,

74  Fourth Report of tho Special Rapporteur, UN
Doc. A7cN.47357 paras 60-61 .,

75 S.Suochani tkul, n.13, p.140.

176 Ibid, p.91.

™ Ibig.
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it is generally thought tpat they favour the @octrinq ot
absolute immunity. But that is not true. Anvexamination
of the views of the govérnhentsAot these countries reveals
that many of them are in favour of denial of immunity to

the commércial activities of state.

In the first session of the Asian African Legal '
Consultative Committee (AALCC) held in New Delhi in 1957,
all the delegations except Indonesia were of the view that
8 distinction should be made between different types of |
state activities and thdtimmunity to foreign states should
not be granted in respect of their activities which might
be called@ commercial or of private nature. As for the
State trading organisations having a agparéte entity @nder
the municipal laws of the states, all the delegations,
including Indonesia, agreed that immunity should not be

available to them;78

Fur ther evidence ot the acceptance of the restrictive
doctrine hy53§w ;pther developing countries is found in the
replies sent by them in response to the questionnaire sent

by the()ifi ") UN Secretariat. In its letter, the Government

78 R.Whi teman, Whiteman's Digest of International Law,
vol.6, 1968, p.571.
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of Surinam gaid:

The Government is of the opinion that the
principles of absolute immunity has become
. ohsolete 10 internationsal lavw and favours
in general restrictive immunity. Inmunity
will not be granted to a foreign state in
cases acta:; Jurk pectionis and actas Jure:
grivitorium. he Governnment recognises the
difficulty that arise in trying to draw a
distinction between acta: Jure implrii and
acta: Jure questionis, hut holds the view
that these difticulties Jdo not iempalr a
casunlistic application of the principle
of restrictive immunity. As the granting of
restrictive inounity is incorporated in the
practice of many states, this principle can
be considered to be the leading oune in inter-
national lav on the topic of state immunity.

Vith regard to the guestion of execution the
Government is of the opinion that execution
against a foreign state is/contrary to /not
1nternationa1 law. (79)

Sinmilar views have also been expressed by the govern-

ments of Banbados,ao and Benaaor.a1

Al though they take their stand on absclute immunity,
a fow countries of this group do not disapprove of reci~

procity in this matter. Take the casoe of Chile, which regard

19 Materials, pp.91-2.
80 Ibidg PPT4~5.

81 Ibia.



state immunity to be absolute. One of its recently proclaiwmed
decrees says, "Any foreign state and its organs, tnstitutions
apd enterprises may apply in Chile for fmmunity from juris-
diction and execution, as the case may be, on the same terms
to the same extent and with the same excoptions as its own
legislation grants to the state of Chile or its organs,

82

institution or enterprises”. Given the adoption on rest—

rictive imnuni ty by an increasing number of states, the time

-

is not very far; ) when Chile will be practising the
regtrictive 1mmunity‘yrincip1e. S0 will be the other states

who believe in the principle of reciprocity.

While pronouncing upon the state practice of the
developing countries regarding any area of inferpational
intercourse, it should not be forgoiten that many countries
of this group viere undervthe.cclonial rule of Great Britain.
During their colonial days, they had adopted the British
Legal system which they retained after their independence.
The courts of these countries look forvard to the British
cagse lav for guidance, and honour the judicial decisions of
British courts even today. The views of such courts on
immunity of foreign state is bound to change now that the

British courts have moved avay from the cbsolute immunity

82 Haterials, p.13.
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and towards restrictive iomunity. In its reply, the

Government of Trinidad and Tobago highlights the possibility

83 .As we shall

of such a development in its jurisdiction.
see later, the pronouncements of the Indian courts also point

a move towards the same direetion.

In the field of shipptng, almost all countries

of this group adhere to the restrictive immunity role.s‘

Keeping the above facts in mind, the special rapporteur
to the Internntional Lavw Commission on the topic of State
Inmunity pointed out:

It is easy to say in the absence of state
practice in a given country or without any
reference thereto, that the iaws developed

in the practice of so wide a region as Asia,
Africa and Latin America points to & direction
or in the opposite of that of the prevailing
practice in Western Europe. Nothing can be
farther from truth.(85)

Iindeed, there 1s no such practiece which could be
said to he coummon anong countries of Asia, Africa and Lotin

Anmerica. There are, as we saw in the preceding paragraphs,

83 Ibid, p.611.
84 Sixth Report, UN Doo. A/CN.4/376, Add 1, p.57.

85 Fifth Report of the Special Rapporteur, UN Dooc.
EN.4753§, p.11.
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a few countries who adhere to the absolute theory of
lmmunitye. There are a few others who have already put
intc practice the restrictive immunity theoiy. 1n the
practice of a few other countries a trend towards reste
rict.tire immunity 4s discernible. The executive and
judicial branchesv of the governments in these countries
seem to be aware of the developments that ale taking

place in other countriese.

E. INDIAN STATE PRACTICE

India 15 a leading Third wWofld country that has
displayed keen interest in intefnational af fairs since
her independence in 1947. The Government of India has all
along raised its voice for establishing fairness in
‘international relationse It would be of interest to
examine the Indian State Practice in this afea of inter-

national intercourse in greater detaile.

Nationgl Legislation

Unlike in a few other Third wWorld countries such
as Pakistan and S8ingapore, there exists no speclal enact-
ment in India to govern immunities of foreiyn states.
section 86 and 87 of the Code of Civil Procedure, 1908,
are the only two pieces of legislation found in India

relevant to this topic.
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Section 86(1) lays down that “"No foreign state may
be sued in any court otherwise competent to try suit
except with the consent‘of the central government certified
in writing by a Secretary to that Government®. ‘The Section
al so provide for an exception to the above rule i “Provided
that a person may as a ta}ant of immovable property sue
without such consent afokesaid foreign state whom he holds

or claims to hold the property®.

Section 86(2) deals witﬁ the question of consent
which the c;alntral govemment is authorised to give -- It
lays down that the govérnment shall not give the consent
unless it appears’ to the government that the f£oreign
state (3) "has instituted a suit in the court against the
per son desiring to sue it* or, (b) “by (itself) or another
trades within the local limits of the jurisdiction of the
court®, or (c) "is in possession of immovagble property
situated within those limits and is to be sued in Xeference
to such‘propérty or for n\oﬁey charged thereon, or, (d)*has
expressly or impliedly waived the privilege accorded to it
by this section®. The central government has also been
directed by this Subsection to mention the court, in case
it gives consent to any person to sue a foreign state,

in which the foreign state is to be sued.
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Section 86(6) regquires the government to give the
person making the request for its consent ®a reasonable
oppor tunity of being heard® before refusing to accede to
his request in whole or in part.

While Section 87-A of the Code defines a foreign
state as "any state outside India which has been r ecognised
by the central government®, section 86(3) of the Code
provides that “no decree shall be executed against the
prvo.per'ty of any such state without the consent of the
central government certified in writing by a Secretary of

that government®.

These afe the legislative provisions available in

India'on the question 6£ immunity of foreign state.

1t does not take much thinking to realise that
these provisions do not provide a c¢lear picture of the
status’of foreign states before the Indian courtss they
leave many questions unanswered. For example, it is not
clear from these provisions whether the doctrine of
immunity of the foreign sovereign state, which is avail-
able under international law, is available in India.
Similarly, nothing has been said as to whether the Section
86(1) is confined to suit against foreign states by name
or would still apply when an organ of instrumentality

of a foreign state is sought to be suéd. Again, while
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the law provides for the cases in which the government
shall deny the consent, it remains silent as to the cases

in which the government shall be bound to give its consente.

Judicial Decisions

Sections 86 and 87, however, have come up for
construction before the Supreme Court and a couple of High
Courts of the country in a few cases and the pronouncements
of these courts in those cases throw some light on the
true implications of the two sections. It would be worth-

while to enumerate a few important decisions here.

The case of Mirza ali V. United Arab Republic is an

important one in which the Supreme Court of India examined
‘the implications of Section 86(1) of the Code. It was held
by the Supreme Court that the Sub-section (1) of Section

86 provided that states could be sued within the municipal
courts of India with the consent of the central government
of India and upon such congent being granted as required

by Section (1), it would not be open to a foreign state

to rely on the doctrine of international law becaguse courts
in India would be bound by statutory provisions, such as

thoge contained in the Code of Civil li—‘z:oc:ech.u:e.86

86 Mirza Ali akbar Khasani V. The United Arsgb Republicg
AelsRe 1966, S.C.230.
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The context in which the Supleme Court expressed
this opinion is as followss

The United Az3b Republic (through the Ministry of |
Economy, Supplies and Import ) and Mirza Ali entered
into a contract whereby the lattel ayreed to supply tea
to the former. ¢ne of the conditions of the contract
was that UAR should not place any further orders in India
for the purchase of tea f£rom anyone else during the
subsistence of the contract. Cont!:'éry to this conaition,
the UAR placed orders with a third party £or the supply
of tea upon which Mirza Ali instituted a suit aygalnst UAR
for recovery of an amount as damages £or breach of
contract in the original side of the Calcutta High Court.®’
The UAR claimed immunity from the judicial process on two
groundss (1) Under Section 86 and 87 of the CPC and
(2) alternatively, "under the general Principles of Private
International Law as lald down by certain Engiish decisions’
which according to the appellants, should be treated as a

pakt of the municipal law 0f our country“.se
87  AIR, 1962 Cals 3.87.
8s 1t is important here to note that Section 86(1),

before it was amended in 1976, read as £0llowss
*No ruler of a foreign state may be sued in any coukt

otherwise competent to try sult except with the consen

of the Central Government certified in writing by a
Secretary to that Government®., Now it Leadss "No
forelgn state may be sued in any court otherwise
competent to try suit except with the central govern-
ment certifled in writing by a secretary to the
Government.®
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On the £irst point, the trial court held against the
UARs The position taken by the coust was that Sec.86(1).
wes only a personal privilege of a 'Ruler’ of a foreign state
and hence, only monatchical states could claim immugity
undef gSec.86(1) of C.P.C. but not the republican states.
On the question of the pl ea ralsed by the Fespondent under
international law, the trial judge held that the plea of
immunity raised by the Iespondents could not be sustained
aé the contract which formed the subject matter of the suit
was Of a commercial natufe and under international law
states did not enjoy immunity in respect ©0f such transaCte
ions. |

The matter thefeafte, went up before the Division
Bench of the Calcutta High Court under lettexrs of Patent
of Appegln There, after referring to the afgument, both
the lealned judjes who constituted the Division Bench upheld
the finding of the trial court that the section 86(1) did
not create any bar against the suit in question. They,
however, did not concur with the decision of the trial
judge that foreign state did not enjoy immunity under intecr-

national law in respect of their commercial activities.

89 Ibid, p.393, paca 014
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Extensively referring to the decisions of the British
Ooutt. they ruled that the imminity of states was abwlute.go
They found it ®difficult® to secept the contention of the
compl ainant that in view of the enormous increase in the
trading activities of modern states in *recent 'years" the
“law in our country*® should be brought into line with the
®*law prevailing in continental countries in preference to
the views expressed by the Bglish courts". Because, the
judges thought that "so faf as our coukt is concerned, it
has adopted the rule of BEnglish law as the fule of private
international law applicable to ouk counuy“.gl

Mirza Ali then took up his cause to the Supreme
Court. After examining the relevant provisions, the supleme
Court held that Section 86(1l) applied to the suit and as
such it Was not maintainable in the absence of consent of
the Central Government. The effect of reading Sectiong 84, 86
.and 87 together was that the suit would be in the name of
the sizat.e. whether it was a suit filed by a foreign state
under Section 84 or was a suit against the ruler of the

foreign state unders86, held the court.gz

90 aAs we have seen elsevhere, the British Courts
adhered to the doctrine of absolute immunity until
L exent YQGISQ

91 Ibid‘ pal.‘a 17.

92 ALR 1966, S.Ce 230



Having taken this position, the court found it no

g SR

mor e necessaly to go into what ut(( u\/chatacter..

——

ised as “the interesting question aboui: the immunity of
soV ereign state under ix;terx_:ational law"s However, the
Supreme Court utilised the oppostunity for clarifying

the doubts about the effects of Section (1) of the Jode.
Speaking of the effects of the section, the Court saids

The effects of the provisions of section
86(1) appeak to be that it makes a statutoxry
provisions covering a £ield which would
otherwige be covered by the doctrine of
immunity under international lawe« 1t is not
disputed that evely sovereign state is
conpetent to make its own laws in Lelation
to the rights and liabilities of foreiyn
states to be sued within its own municipal
courtse. Just as an independent sovereiygn
state may statutorily provide for its own
rights and liabilities to sue and be sued

in its municipal courts, s it can ‘provide
for the rights and liabilities of Eoreign
states to sue andéd to be sued in its munici-
pal courts. This beinyg so, it would be
legitimate to hold that the effect 0f Section
86(1) is to modify to a cectain extent the
doctrine of immunity recoynised by intecnate
donal law, because municipal courts in lndia
,would be bound by the statutory provisions,
‘such as those contained in CPC. In substance,
Section 86(1) is not merely procedurals it
is in a sense a counterpart of Section 84.
whereas sSection 84 confers a Fight on a
foreign state to sue, section 86(1) in subste
ance imposes a liability on foreiyn states
to be sued though this ligbility is circume~
scribed anc safeguafded by the limitation

K escribed by ite That 1s the effect of
Section 86(1) *. (93)

93 Ibid, para 30
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This decdsion of the Supreme c:oﬁtt came up fox
consider ation before the LDivision Bench of the Bombay
High Court in the case of UGesmgn Democratic Republic Ve

Dyngmic Industzial U‘nde:r taking Lg.,__,_g" There{;i;:}qf
the contentions urged before the Bombay High co:x:t on
behalf of the respondents, in agppeal, was that ‘t-.he
doctrine of immunity of foreign states, which is ‘avaia.-

able under internationail llaw. was nbt available in
B Y ¢

Indiéizy.tew of the provisions of the section 86 and 87-A

of the CPC. The Bombay High Court considered in that

context, the position of international lawe

Setting out thec oObservations of the sSupreme Courkt

(made in Mirza All V. UAR) , the Bombay High Jourt held
A e

AN g

that the expression, used by the! Supreme;f";:coux:t was
'modified'and it signified that the doctrine of immunity
applied in India but only with the modification as made
by Section 86« The High Court was of the view that the
Supreme Court did not mean of imply Section 86 wholly
supplanted the relevant doctrine of international lawe
The expression modified’ showed that the principle of
international law would be applicable in India but that

in its gpplication Section 86 created an exception. In

94 AlR, 1972, Bom. 27.



international law, the High Court further said, the immunity
was absolute subject only to the exception recoynised in
international law and one of such exceptions being when
the foreign state waived the privilege of immunicty. section
86, according to the Boﬁﬂ:ay High Court, created another
exception, the exception being where the reguisite congent
was glven by the Gov ernment of India, as provided under
Sec.86. But theprovisions of Section 86 would to that
extent operate as another exceptions and tw that extent
‘modify’ the principles of internstional law, and subject
to this exception, according to Bombay High Court, the
relevant pririciples of international law would be still
applicable in Indias |

The recent decision of the Calcutta High Court in
the case of New Central Jute Mills Co.btde. Vo VEB Devtfrgcht
seercedenei (1983) 4is of considerable interest. Examining
the scope of section 86(1) in the Ccase, the Calcutta iigh
Court laid cown that "«..vwhereas conscnt is required to
institute suits against foreign states, it does not appear
that such restriction applies also t the oryans of the
foreign state OF aygainst g body of organ which 4is even

the part of the foreign state®.?® me facts of the Case,

95 AIR 1983' CaioZZS. at 902260
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in brief, are as followss-

The New Central Jute Mills Co.Ltd. purchased
different spare pafts and accessories for itg ammonia
plant from Newman & Esser, in the Federal Republic of
Germany. The goods wefe entrusted to the carrier VEB
Deutfracht Seenedenei Rostock (also called DEKLINES)
to cakry them from Hanb‘urg port in wWest Germ;any o
calcuttae The goods got damsged in transit, became
defective and certain repairs were necessitatede. The
Jute Mills £iled a suit before the trial Jjudge for
damages against the carrier under the Bill of Landing.
On initiation of the suit by the Jute Mills, the DSR
LINEs filed an application before the trial judgye
stating that the.DSR LINES was a company incorpolated
under the laws of Gexmari x')emocﬁatic Republ ic which was.
recogniged t;y the Government of India ana that it"Qhas
the department and/or agent and/or inst.rumentality“ of
German Democratic RepublicCse

The trial judge upheld the arguments of the defend-

ant ang yranted the lattel imnunlty.gﬁ

The appel labie
court, the Calcutta High Couft, however, disagXeed with

the trial court in interpreting the scope of Section 86

96 Ibide, p.228.



of CPC. 1t ovetruled the decision of the trial court
saying that, "‘it‘.' is quite apparent on a plain reading

of the expression (in 5ec.86) whereas consent is reguired
to institute suits against foreign states, it does l‘;ot
appeat that such festriction applies also to the ofgyans
of foreign state orf syg&inst a body of an organ which is

97 The court then

even the part of the foreign state”.
went on ﬁo examine the gquestion whether the DSR LINES

‘was entitled to jurisdictional immunity under internat-
ional law independent 0of Sec.86 of CPCe The consideration
of thls akose out of the .fact that the L3R LINES put
forward the argument that even Af the jurisdigtional
immunity was not available to it unael Sec. 86(1), it

‘was nontheless entitled to such an immunity undet 'intexw
national iaw. Ultimately, however, the court did not
take any position on the availability of tmnunities to
foreign state instrumentalities undef international lawe
Instead, it left the question to be "decided in the suit
‘as a Preliminary issue® as "this’-. is an issue which is

taken in the written statement by the defendants (DSR

LINES)“.QB The court, however, took judicial cognisance

97 Ibide., p«225.
98 Ibide, Pe236, paka 26



of the contention of the advocate for the appel lant that
‘our international law' should be brought in harmony with
.i:he trend of international law. Speaking for himself,
Mr.Jdustice ‘Mukarjii sald that foreign states did.not enjoy

immunity in respect of their w mmercial act:.i‘.'.’:.’t:y.g'9

Howev er,
the court found it prudmt not to pronounce a £inagl verdict
in view of the fact that it is yet to be established as a
definite proposition of law in iIndia as tw whether the
present accepted trend of international law is that the
foreign state des not enjoy immunity in respect of commer-

cial transactions®. 100

In the light of the important issues
involved, the High Coutt gave a certificate of fitness for

appeal to the Supreme Court.

The Supreme Court has so0 fafF not had any opportunity
tc examine the ®"interesting question about the immunity of

101 The provi-

sovereign states under international law®.
sion of prior consent of the central government as contained
in paragraph (1) of the Sec. 86 has always come in its way. If

ai:fl:} this case, the Supfeme Court agreed with the finding

99 ibid, pafa 27.
100  Ibid.
101 see Ibid, para 27.
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of the Calcutta High Court that Section 86(1) did not
apply to the defendant, the DSR LINES, then it would have
to take a decision on that important guestion.

Without venturing any guess as to the final ocutcome
in the above case, it would be pertinent to explain here
@ judgement of the Supk eme Court delivered recently. The
case in question is Harbhagjan singh Dhalls Ve Union of Indig
(1986) 192 1In the case, the petitioner, Mr.Dhalla, had
undertaken genefal mailntenance work a‘t. the Embassy of
Algeria in India and the residence of thq then ambassador

of Algeria in New Delhl in the year 1976,

Ascoraing to the petitioner, after the completion
of the woXk assigned to him, he submitted a bill for
R8.29,000 toc the concerned eubassy. which was not settled
in toto by the latter. The petitioner then reqguested thé
Central Government in writing for the latter's consent
to sue the state of algeria under gection 86 of the Code
of Civi)l Procedure £0X the fealisation of the outstanding
amount with interest. But the Government of India turned
down his request saying that “the permission to sue the

state of Algeria cannot be given on political grounds®.

102 JT 1986, SC 765.



Upon this, the petitioner moved the Supfeue Court challeng=
ing the order of the Central Government. In its affida-
vit f£iled in the Supreme Court, the respondent, the Union
of India, sald that no prima facie case had been hlade out
and therefore, it was decided not to grant any permigsion
to the petitioner.

After hearing the pafties, the Supreme Court set
aéide the okder of the Central Gos'ermem.". and ocxdered the
latter to reconsider the agpplication of the plaintiff.
Clarifying the nature of the power entfusted to the Central

government by Section 86(1l) , the court saidi-

it is true that these provisions both of
sections 86 and 87 are intended to save the
foreign state £rom harrassment which would
be caused by the ingtitution of a suit bhut
except in cases where the Claims agppeal to

be £rivilous patently, the Central Uovern
ment ghould normal ly accord consent or give
sanctions against foreign states unless
there are cogent political and other reasons.
Normally, however, it is not the function

of the Central govelnment to attempt to
adjudicate upon the merits or the case inten-
ded to be made by litigants in their proposed
suitse 1t is the function of the Courts orx
competent jurisdiction and the central govern.
ment cannot under section 86 of the Code
usurp that functions The power given to the
central government gust be oxercised in accor-
dance with the principle of natural justice
and in consonance with the principle that
feasons must appear from the order we may
note that in the counter-affidavit we don't
£ind any such cogent reasons Of due consi-
derations«{103)

103 Ibid, 907723 paka 224



In deciding the case, the Supfeme Court devoted
much time to study the Fecent changes in the doctrine snd
Practice of sovereign immunity in various countries of
the world and further laid down that "in the days of
international trad.e and commerce, intefnational opening
or enbassies, in granting sanctions, the growth of national
law in this aspect has w be borne in minde. The interpre~
tation of the provisions of the code of Civil Procedure
must be in consonance with the basic principles of Indian

constitution® ., 104

Executive Policy and Practice

As We saw in the precedinyg pafagtaphs, in India it
has been provided by law that no suit can be instituted
‘against foreign states without the witten consent of the
Central Government. wWhile the lew provides for the cases
in which the central government can deny the consent, it
does not say anything as to when the central govetnment
shall be bound to give it. There i3 also no provision of
appeal from the order of the central government in either
granting or refusing to grant the sanction. The executive
branch of the government is thus left with wide powers

in matters relating to immunity of foreign state.




The Government of India on its pact has, however,
givm no authéritative gulidance on its detefmination of
matters under section B6 of the Code (discussed above) JA105
In fact, till date, the Government has issued no official
statement on the Indian State Practice in relation to this
*:.op:l.e:.m6 Efforts to procure any official statement or
reaction on.this subject have pkoved almxtive.107 e

The only docuéxented official statement that exists
is the "Memof andum on State Immunity® submitted by the
Government of india in the f£irst session of the AEro Asisn
Legal Consultative Committee held in New Delhi in 1957,108
in the memorghdum, the Govemment had pointed out that
the principle of absolute immunity no longer accorded with

the doctrine and practice of intefnational law. After

105 Af ro- Asian Legal Consultative Comnittee; Immunity
of Foreign States, AALCG/MbY s Pe U6

106 S.K.Agrawala, "A Note on lndian State Practice with
L espect to the Immunity of Indian Property located
within the Jurisdiction of Foreign sStates®™, NYBIL
volel0, 1979, Pell5.

107 The Government of India dia not respond to the
questionnaire sent by the UN Secretariat to member
states in order to elicit latter’®s opinion .- regardinyg
their state practice and other questions related to
the topic of state immunity. See, Materials on Juris-
dictional Immunity on States ana thelr Property,

UN DOCe. ST?.LI*’JS?SE&. E?«:Zo-

ios Report of the Asian African legal consultative Commigte
Sego segsion, and issued by the Secretariat of the

Jommnittee, New Delhi, pp.dd-48.




b4

revieving the practice of a nunber of countfies in the
memof andum, the government had suggested automatic

walver of immunity when a state took upon itself the Xole
0f a tradeXs This memofanaum was supplemented by the
statement of the Indian delegate before the Committee on
Regtriction of Immunity of states }n'xespect of Comaercial
Transactions entered into by states or state Trading

109 In the statement, it ias said that the

SOLpok ationss.
claims arisding ouf. ofl txansaatiohs carried out by the
governments in foreign countries for the purchase of egquip-
ment for public seXvices or utilities within the country
should not be cutside the jurisdiction of the local courts.
in addition, 1t was stated that it would make no difference
if the transactions were entered into the name of state

' trading organisétian rather than in the name of the Govern-
ment. 1t was further stated that no immunity would be
available in respect of State Trading Corporations, their
bonds, assets and claims arising out of transactions
ent.e:'ed into by them in their own name when such ofganisa~
tion had perscnalities of their own under the municipal

law and wefe empowered to function at thedr own Lisks,

thoyo under the supervision of the government.

109 M.K .Nawaz, ®*The Problems of Jurisdictional Immunity
of Poreign States wlth partifulsf reference t
Indian State Practice", 1JIL, vol.2, 1962, p.ld5.
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This view of 'sév erelgn immunity of the GoveZnment
of India has, howevel, not been reflected in its actual
conduct. A5 we saw eallier in this section, the Central
Government did not g‘iv'e consent to one of its citizens to
sﬁe a foreign state namely, Algeria, W enfoice the terms
and conditions of contract of commercial natufe., Before
the courts in foreign countries as well, the Government
of India has invoked the coctrine of immunity in absolute
éem.,uo

in High Commissioner for Indig et al V. Ghogh
(1963) the Government of India did resist a counter-claim
based on slander ; on the ground of sovereign immunity in
an action instituted by itself £ofr recovery of debt or
for claims for breach of contxact.ul in the case, the
plaintiffs, the High Commissioner for India in the WK,
the Union of india and the Government of West Benyal, were
suing Dr. gtya Ranjan Ghosh, before the English courts
for the retutn of money lent or, alternatively, damages
for breach of contract. The defendant contested the
l1isbility in respect of the loans, and counter-claimed
for damages for .slander ayainst two plaintiffs and some

otherss The High Commissioner for iIndia and the Union of

110 Agrawala{. nol%p p.lZBo
111 Ibidoc mq‘lz&-z'h
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india resisted the counter-claim on the grounds, inter
alis, that the High Commissioner was immune f£rom suit
and legal process under the Diplomatic Immunities (Common-
wealth and Republic of Irxeland) Ast, 1952 and that the

Unlon of Indla was a sovereign state.

‘The plea was upheld and the counteX-claim set asgide.

in another case, lgbrandteen Tankets iInce. V.
Pregident of India (1971), the Government of India pleaded
sovereign immunity before the American courts with respect
to an activity of coavrnex:‘ciai nature, and even in the face
of a3 clause in _the relevant contract which clearly

amounted to a waiver of Ammunity.“z

In the case, the plaintiff, a ship owner, entered
into ‘a chacter party with the defendant, the Govermment of
India, for the purpose of transporting grain to Incia.
The charter pafty containea a clause sayinyg that “"any and
all differences and cisputes arising under this charter
party are to be determined by the US courts for the
Southern District of New York, but this does not preclude
a pafty from pursuing ahy 4n Iem proceeding in another

Jurisdictions, or from submission by mutual agreement of

112 Ibid., p.128.



LY

any differences or disputes to arbitration®.}3 However,
inspite of this clause, the Government of Inciiag pleaded
sov ereign immunity when the plaintiff sued for damiages for
losses allegedly caused by unfeasonagble delays in the
process of unloading the plaintiff’s ship at the port of

Calcutta.

L.ooking at these policies and practices of the

- Government of India, one ygets the impression that the
Government has not given any serious thought to the problem
of imnunity. The fact that the government £ailed to respond
t0o the enquiries of the International 18w Commission lends

credence to that impressicn.

Opinion of Jurists

It is surprising to learn that the problem of state
immunity, which has engaged the attcntion of statesmen,
academics and law-makers alike and has stimulated a vast
amount of literature abroad, has not attracted as much
attention of jurists in India as it should have. This
author came acfoss only a couple of articles by Indian
authors in the course of the collection of materials for

the present study. However, in these articles, pleas have

113 Ibide
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been made for the adoption of restrictive immunity. In

an editorial corment in the Indian Jourpal of International
Law, the éditor, Mr. K.Nagrayana Rao, after swveying the
trend towards Festrictive immunity in a yrowing number

of countries has come to the conclusion that “thece is no
reason why lndia should not £fall in line with these develop-
ments, at least in exempting trading and commercial activie
ties from the purview of the foreign state 1mmnities'.ll4

In the same journal two decades and a half back, another
jurist had expressed views favouring the restrictive immunity

principle. 115

114 K «NaFayana Rao, "Jurisdictional Immunities of
Foreign States in India s Some Aspects®, IJibL
vole23 (1983) , 579

115 Nawaz, no.109_c
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Chapter « Iil

WANTED s AN INTERNATIONAL LESAL REGIME

Ae NEED POR THE LEGAL REGIME

In the preceding chapter we saw that there exists
much diversity and uncertainty in the practice of states
Zegarding state lmmunitye. Till date, there has not been
any comprehensive internaticnal convention to gulde state
practice in thisg regartds the entire corpus of law on the
gubject is still largely the creation of national autho-
rities who do not interpret customaky internastional law
on the subject uniformly. #What is worse 18 that states
not only take different stands on the question, they also
at times deviate from their own stande 3Some times even
the views 0f different depaltments within the same govern-

ment have not nectessarily been harmoniouse

This situation is bounu t@w give rise to freguent
irritants and some times even major Aisputes in internat-

ional relau.ona." Until recently idmmunity disputes involved

1 See, some countries have alrcady expressed concern
gbout the implementation of the american Foreign
- Sovereign immunity Acte AALCC, Jurigdict
Immunitz of é%tg&t Voldﬁwx/n. 9110
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mostly state owned merchent vesgels or funds deposited in
foredyn states. The cutrent cxpansion of state activities
and Ancreasing dnvolvement of states in commercial transace
tions, especlslly foreign trade, raise the igsue in greater
variety and types of transactions, leading to a Corrasponde
ing increase in inter-state and state-non-state entity
disputes. The worst affected area 0f international intete
couk se, omiously, would be integnational trade and

dev elopment.

At a time when the volume of world trade is sought
to be increased and demands £0r gLeater cooperation amongst
states are made day in and day out, they (states) would do
well 0 aveid such conseguences. The time has come for
them w‘haxa‘onisa the rule rLejakding immunity on a global
basis. The problem deserxves intenstional attention and
can not be left to the Judiclal decigions of municipal
courts or Lo national legislations. The codification and
prcg:eseiv_e development of intermational law by international
institutions will alone be likely to Xovide an adeguato

and satisfactory answer w the most guestions involvei.

A legal regime bascd on a multilateral convention
would go a long way 4n reconciling the various conflicts
of interests in the exercise of the right of states to
claim fmmunity from the jurisdiction of foroign states and
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of the corresponding Guty ®w grant similar immunity to
other states. It would provide a stable basis fur inter-
coul ge anong states, particularly in the f£ield of commercial
activities. The queation of immunity in relation tw some
areas of international intercourse have already been

sub jected to mtetﬁatic:anal conventions shd it is certain
they have enabled the international comrmnit:y to avodd

2

several undesirgble incidents.® A cocument coverding the

lmmuniel es of st.ates# in respect of all thell activities
would definitely be a major contribution tw the codifica~
tion and progressive developments of international law and
the strengthening of intermational leyal order. Tho need
for codification of the law on this topic was underlined
by the 1948 au:v ey of the sSecretary Generagl o£ the united
Nations in the following words s-

There would appear little doubt that the
question « in all its aspect of Jurisdictional
inmunity of foreign states is cagpable and in
need of codificatione It 18 g question which
figures more than any other aspect ¢f internate
jonal law in the administration of justice
before municlipal courts. The increase in economic
activities of states in the foreiyn sphere and
assumption by states in many countries of the
responsipility for the manayement of the princi-
pal industries and of transport have added to

2 FoX example, conventions on diplomatic immunities
and those on international ngvigation.



the urgency of a comprehensive regulation
of the subject.({3)

On the feasibility ¢of codification of the topics,
the survey salds

it ls doubtful whether consideration of any
national interest of decigive importance stand
in the way of codified statement of law conmans
ding the sygroement of g vast majority of
nations on this matter. <This spplies not only
to question of details on gsuch matters as
counter ¢claims, set-0f£s and various fozxrms of
walver « but also in fejard to what is perhaps
Central issue in this connection, namely,
dnmnity with Fegatd to state transactions
and gctivities of similar character as well
as with rogard tw such transactions snd actie
vities of bodies possessing a personality
scparate £from that of the state, but in facet,
acting as an agency of the states. The
indication of a change of attitude in the
highest tribunals of countries such as UK and
UsSA shows that the obtalining divergencies are
not grounded in such fundamental conceptions
of national Jjurigpfudence as to preclude a
statement 0f the law commanding general agrae-
mente.(4) :

As £ar back as 1928, a committee of experts
appointed by the League of Nations had opined that sonme

espects of this topic were ripe for codification amd
should be considered by an international conference convecned

3 Survey of International Law, UN Doc.A/CRe4/VRev.l,
: Para S2.

4 Ibid, parfa 53.
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£or that purpose. In rLeply % the guestionnaire sent
out by the Committee, twenty-one Governments had expresscd
themgelves in" favour of codification of this subjecty |
only three states asnswered in the ne.;ativa-s

' The need £0r progressive development and codificate
ion of law on this topic has alsp been higﬁugnted by
Jurists and publicists, notable among them being Sir H.

Lauterpacheé, Philip Jessnp? s.suchaé«;i‘..“t_iéix_iff

9

and Ml

Nawa2e

Taking the above facts into acoount, it is hardly
surprising tw learn that intemational lawyers., publicists,
legislators and adminigtratorls alike have taken keen
1nt;exoét in the scarch for some pLactical working solution
to the problems Efforts have been made by various intcr-
gov emmental bodios fiom time to time to progressively
develop and codify whole or in part, the law on the subjocct

Ibid, para 50.

6 seg Leauterpacht, Qojiected Papers, volels PreddSe
530.

7 See 1JIL, vol.2 (1932) Supplement, p.451.

8 Se.Sucharitkul "Imunities of Foxelgn State Before
National Authorities®, ngg Recugg 149, 197%.

9 M.K.Nawaz, ?Tho Problem of Jurisdictional Immunities

of Foreign States with particular creference to lndian
State Practice®, IJlL, vole2 (1962) , pe174.
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or, leas ambitiously, 4m :eguiate particulak aspects of
the problem. Some of t-.hegse efforts have reszulted in the
adoption of multilateral conventions. Contributions in
this regjard have also been made at non-governmental ievel,
by sarétaz. professional and academic circles of internat- ‘
ional repute. They have passcd resolutions proposing
codification and koyressive development of the topic and
have also prepared and presented draft articles for the

Qonsidctations of the concerned Governments.

it is proposed to yive a brief account of thege
ocfforts in the following sectione

Be HISTORICAL SKETCH OF THE EPFORTS
TOWARDS COLDIFICATICN

1. Govemmental Efforts
One of the eafliest and most successful governmental
effortvs at codification 0f law on the subject relates to

the immunities of gtate-owned vessels. It fesulted in the

adoption of a convention known as The lnterfnational Convention
for the Unification of Certain Rules Relsting to the Statee-

of 1934 which is significant as livinyg testimony of treaty
endorsement of the rule of state immunity as applied w



2
(ot

stato-Owned of state operated veossels employed exclusively

in governmental oand non=commercial smice.w

it 1o true
that this convention never had univcorssl agplication.td
Nevertheless, it is indisputsple that the convention has
set the most encoufaying oxample £0r various other codifi-
cation conventions. The 1958 Genevy Conventions on the
Law Of the Gea and 1982 United Naticns Conference on the
Law 0f the S3ea have m:mtated the provisions of this

convention.

another important ¢f£ort in this Category was mete
py the Aslan Africon Legal Consultative Committece in tha
‘late £iftiess In Litg first session hold in New Delhi 4n
1957, the Committeo considered the problem of immunity of
states An respect of thelr commexcial transsctions. xh
1ts third gession in 1960, it produccd a raport which
contained various new recommendations rostricting the
immunities or States in rogpect of commesciasl transactions
enteozred into by them and theix agem.tea-u The Committee
compiling the report consisted of the representatives of

10 League of Nations, Treaty 5erieg, vol.QLXXVI, pop.

199 and 214
i1 By 1980, only twenty countrics had notifiecd the
convention gix Report of the Special Repporteur,
Mdo 1, PedTe /
12 MeMevnitoman, DBigoot of Internationgl Laws vol.6,

pp-B 72‘ 74 *
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Bucma, Ceylone, India, indonesis, Ifay, Japan, Pakistan,

Syria end UaR.?? However, it did not leau to any multie

lateral treaty unlike the effort mentioned above.

While the two preceding efforts addressed %o only
Certain aspects in the problem 0of ztate immunity, the one
initiated by the European Council in 1967 dealt with the
b»mblm in all its aspects. 'fhe effort culminastea .m the
entry intc fcrce of the ggrog,eﬁn '@nﬁ'entiog of state
lomunity, 1972.“ The Convention Lepresents a compromise
betuween the doctiine to absolu':ce and restrictive J.mnunitj.
It was aragfted by the Committee 0f Experts on 3&&#6 Lo
nity for the Buropean Comnunity on Leysl Cooperation snd
was later approved by the Council of Minigter of the
Council of Eurepe, 1972. So far it bas been ratified by
Austria, Belgium, Portugal, and the U.K., the Netherlands
is contemplating ratificeticn. >

This effort by the European Council led to similax
efforts by other fegylonal forae The inter-american Judicial

i3 Ibid,

14 See mh&:ltk&l' NeBo
15 ghs Feu

epori of the Special Rapporteur
ixth Seesion of the Commisslion,
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Committee adopted a dreft convention on the topic at Rio
de Janeizro in 1983.‘16 The draft convention may be cited
as an example of Fogional effort in pursuit of rastrictive

trend. It incorporates the festrictive theory of immunity.

The Centrel American States and the Carribbean states

have also been considering similarl p:ojects.n

Il. Contribution by bdon-Governmentsl Bodies

As far back a8 1932, Haverd Reseafch had pfepared a
dratt convention on the topic Known as Havard DLaft Convene
tion on Competence 0f Coults in Lejald to Forelyn sStates
1932, with Philip Jessup and Francis Deak as £apporteuxg.is
The draft constituted the £irst comprehensive attempts at
codification of this branch of law in most of its aspects,
both substantive aé Wwell as proceducal, including the
position of foreign states as plaintiifs. It contained,
among other things, a detalled distussion ayaeinot the back-
ground of an instructive aocumentation of the methous of
assenting immunity and of the guegtion of enforcenment of

Judgements. It clearly sided with the restrictive dmmnity

16 See OEA/SER.G.CP/00c/352/83 of March 1983.

17 3ee6 Mgsgriggs. PP.?‘-‘ISQ
18 AJIL, vol.26 (1932) supplement PedSle
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doctrine. Articles 11, 1? and 13 of the draft contained
proviéions relating .to the amengbility of states and state
agencies to local jurisdiction.'l‘g It provided for enforce-
ment of judgement against foreign states' imm\rab;e property
not used for diplomatic of consular purposes. DNeedless to
say, this draft convention served as an encouragement and
guidance for the iatf”:;er codification efforts. When in

1952 the US embraced the doctrine of restrictive imm&nity.
the draft fumishea some guidelines for the new practice. -

long before the emergence of the Havard Draft, the
Instiﬁul‘. de Droit International at ohg of its sessions held.
in Hanburg in 1891, had passed a resolution calling for
limiting the apélicaﬁion of btate immunity in certain cases.
On 30th april, 1954, the Instituf: adopted a new resolution
on the immunity of foreign states from jurisdiction and
execution confirming irmunity in regard to acts of sovere=-
ignty but upholding jurisdiction in relation to an act which

under the lex fori is not an act of sovereiyn authorit.y.zo

Another professional body, the International Law

Association, has been engaged with the search for a solution

20 Anmv aire 45 (1954), pp.293-294.
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for the problem of state immunity since the early decades
of this centuzry. 1t has discussed the problem in several
of Ats segsions and has produced a couple of drafts on the

21 The latest draft articles for a convention on

sub ject.
state iguuunif.y was pfepared by a Comnittee on state Immnity
of .t-.he Assoclation gna adopted by it in its sixtieth cong-
erence held at Montreal in 1982.22 me doctrine of restricted

immunity f£inds expresgsion in the dratt.

et aﬁotﬁex- Nnon=-gov ernmental Mscl.tuuoﬁ engayed in
this field 18 the International Bar Aasoclation. At its
meeting at Cologne in 1958, the Inteznational Bar Association
proposed a draft resolution incorporating a restrictive
dogtrine of state immunity. & resolution was gdopted at
its meeting in Salzburyg in July, 1960, spelling out the
‘circumstances in which immunity might be limited. The
fesolution resembled closely the corresponding provisions
of the Havard Draft Convention, while its Paragraph I cleasly
endorsed the restrictive principle of the Brussels Convention

Of 1926.%3

21 Seo the 8eporet of it's thirty-six, fourtyfifth
and sixtioth Conferences.

22 Iinternational Law assoclation, OE £
Sixtieth gegalon helo at Montreal (1982 London,
1LA, 1983}, 5{)06-100

23 218 Repott, 35th session (1968), pe«74.
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11X. Codification Effort and the ILC

The most ambitious effort to provide an international
codification of the law on the subject, however, is made
by the International law Commigsions Although the Commission
commenced 4its work on the twpic towardsg the end of the last
decade, its involvement with the topic goes back to the
£irst sea&aﬁ cf the Commission whic‘h was held in 1968.34 _

In 1948 the sSecretaly General of the UN prepaxed for
the £irst session of the Commission a memorandum entitled -
*survey of International law in relation to the woxk of
codification of the Inte:n;stional Law Commd gsion®. Included
in that survey was a secparate section on ®*Jurisdiction over
foreign states" in vhich it was stated that the subject
covered the entire ficld of judicial immunity of states,
of thelr public vesscls, of thell sovereign anc armed forces.
At itp first session in 1949, the Commission (I1C) drew-up
a provisional list of fourteen topics selected for codifie
cation, including the one entitled "Jurisdictional lmmunity
of Stste and their Property". But the matter was forgotten
until 1971 when the Secretary GenexXal, in a working paper
Pk epared by him, drew the attention of the commission to
the topic againe. 1In 1973, the Commission digcugsed the

24 1L Report (1978) .
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agénda for it's long term programme of wik on the basis
of the 1971 report of the Secxetary Generals Among the
topic repeatedly mentioned in the discussion was that of
imnunities of states. At laat, it wag Lecumenced by

the Commission in its twenty-ninth session, that the
topic should be given active congideration. At 4ts thirty-
second gession the General Aasemmy Gohgidered the recow-
mmendation of the Commission and adopted on 1l9th Decenbex
1977 a resolution (No.32/151) inviting the 1LC tw comence
work on the topic at an appropliate times In xemobse o
the above lnvitation, the Coginission established a working
group o consider the guestion of dmmunity cucing its
thirtieth sessions 7The working group submitted a report tw
the Commission containing an examination of some aspects
0f the work to be done. The Comuission on the basis of the
recommendation to the working group decided to inclutie the
topic on its cufrent progsammer work, that is in thictieth
session in 1978, and appointed Mr.s.5ucharikul, as speclal
Eapporteur for the topic.

After long discussions and deliberations spanning
over nine sessions, during which the special Zapporteur
produced eight Zeports containing various suggestions for
the considerations of the Sommission £rom time vo time, the

Comti ssion at its 1972nd masting on 20 June 1986 adopted
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on £irst feadiny a set of draft articles on the twopic
entitled “"Oraft articles on Jurisaictional lmmunities

of States and thedir Pmperty“.as-

it is pertinent tw mention that although the
Commission produced its £irst eomp;ehmsive araft on the
‘bopic:k.tn 1986, certain other draft articles prepared by
the Commission on similar wpics had touched upon certain
aspects of this problem. In its dreft acticles of 1956
on the Law of the 3ea, the Oomnission had referred to
the immunitics of State owned ships and warships. Similarly,
the immunities 0f State properties used in connection with
the diplomatic missions were providea f£for in its draft on
diplomatic intezcour se, while those of the properties used
in conhection with consulat posts were dealt with in the
1961 draft an consular relations. The 1967 daraft articles
on apeciai missions alsw Contained provisions on the
immunity of state property used in those missions, as did
the 1971 draft articles, on the Xepresentations of state
in their relstions with international ofganisations. Inter—
n'at.iona:t conventions have been concluded on the basis of

2% i1t remains o be seen when the

these draft articless
recent draft articles on State imnunity enters the catalogue

of multilateral conventionse.

a5 1LC £t (19686), peBs PFor the text of the
draft articles sce Appendix. _

26 See the lst Chapter, -
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Chapter = IV
THE DRAPT ARTICLES 3 A CRITIGUE

The .'f.nvbernational Law Commission has not yet finalised
the draft afticles on state immunitys they have been adopted
provigionally on the £irst reading. Before submitting the
draft psrticles to the General Assenbly, the Commission intends
to bring about improvement in the provisions of the draft
acticles in the second reading; Por that purpose, the
comissign has wlic.i.ted the comiments and obsexvations off
_the menbeoregovernments which the latter are expected to
submit before 1 Jamualy 1968+ DMeanwhilc, the General
Assenbly hgs uryed the dovelnments t ygive full attention
to the fequest of the Comission in its fem lution (41/81)

adopted in December 1986.%

This chapter examines the suitabllity of the draft

articles £or a futuFe Convention on state dmimunity.

A« DRAFT ARTICLES s THE CONTENT

The draft consists of twentyeight articles divided
into f£ive parts, each part dealing with one aspect of the

pmblén. Part one entitled, "lantmauction®, sets out the

1 ILC Report 1986, pe8.
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scope of application of the draft articles and gives
the definitions of various tefms usea in the drafty pact
accond, as its title, "General Principles® indicates,
defines the scope of the immunity of sovereign state and
explaing how states should give effect to this immunity.
The third part, the nmost important one, enumerates the
types of proceedinys in respect of which states shall not
be immune f£rom the jurisdiction of forxeiyn countries. The
imnmunity of state-property from measures of constraint,

'\ which form part and parcel of the composite whoie of the
‘doctrine of state immunity, has been dealt with separately
in part foure. The provisions contained io the last parﬁ
cﬁ‘the draft are, however, Ot least in impoktances They
have & signiﬁicant bearing bn the implications of the

' provisions of £irst foul parts.

The draft articles give a comprehensgive treatment
to the problem of state ivnmun:l.t;y» They deal not only with
the nost important aspect of the 'problem. namely., the
scobe and extent of immunicy, but also provide for other
quesuoné related thereto, such as, voluntary submissions
by states to be sued, service of pLocess, default of judje-
ments and otherse The dratt articles, however, do not
aGéress to the immunity Lrom the ovel-all sovereign powers

of states they only deal with the lomunity from the



Jurisdiction of "any organisation of a astate, however
named, entitled to exercise juaicial r‘:urxctions“.z Also,
the provisions of the draft articles ake not to affect
the immunities and privileges of aiplomatic missions,
consular post’, “Special missions ana other few similarc
inatit.uticné. as thoge have been governed by special
intemational legal fegimes concluded by states sometime

beck.

The draft articles recognise the doctrine of
staté imnunity but subject it to some exceptionse In other
words, they lncorporate the restrictive theory of gtate
immundity. The categories Of exceptions contemplatcd in
the dtaft— akticles relate to “commercial contracts", |
‘wontract of employment®, *Personal injuries ano damige of
p#ope:ty", "ownelship, possession and use of property”,
*vatents, trade marks, intellectual or industrial propecty®™,
"pa:ticipéuon in companies of otsher collestive bodicsg®,
"gtate~owned or state operated ships engayed in'comnemia.l
aézvice“. meffect 0f an arbitration ayreement™, ana lastly,

%cases of nationalisations".

Bta‘te are debarfes £rom claiming immunity on £oxelgn

courts in proceedinygs involving the asbove mentionea matterse

. & S5ee Arte 1 and 2 of the draft.



IThese exceptions to state immunity are, however, not
provided in sbesolute tetmse. Thet mRans, they have been
subjected to various gualifying clauses. Most of the
exceptions, as enummerated in the articles 11 to 20, are
preceded by the gqualifying clause "unless otherwise agreed
between the states concérned“.. 1t means that, if the
states concermed decide otherwise, they shéll still enjoy
immunity in the situation enumerated in those exceptionse
Some of the exceptions ale subjectedﬁ)mx:e thanh one Yualle
fying clauses, the operation of gome of which afe not
dependent on the desire of the concerned states. FHor
example, the article 11 lays down that states cannot invoke
imunity from the jurdsciction of foreiyn courts in Lespect
Of proceedings related to commercial contractse This rule
Father the exception to the rule of state lmmunity, has
been subjected to two Qualifications, one of which saya
that the above exception would not apply "in the Case of a
comercial contraot concluded between state of on a ‘
Gov errment- to=Gov ernment basis®. The exception provided
in the article 12 is subjected to as many as f£ive qualify-
ing clauses, the application of any one of which would

render the exception inoperative.

The draft articles regtrict the immunity of states

from measuk es Of constiaint as welle ACCOZaing to articles
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21 and 22, a state cannot invoke imunity £rom measur es
of constraint in respect of three types of property. They

akes

a Property "speclally in use or intended for
us¢ by the state for commercial (NON=govern-
mental) purposges and has & connectlon with the
object 0f the clalm, or with the agency or
instrumentality against which the proceeding

" has directed”s

b) Property tha\t has been alloCated of .carmarked
by the state for the satisfaction of the
ciadm which is the object of that proceedings®;

-3] " Property in respect of which it has expressly -
congented w the taking ¢f. such measures,
elther in g writtend contract of by a declara=

tion before, the court in a specific case.

However, while subjecting states to measures of
congtraint, the draft articles afm them with certain
safeguardse Une such safeguald is provided in the article
23 which specifics a certain categorien of state propertics
and holds ttiat they ate not to be considered as used or
intended for use for commerclal purposes and akec NOt W

be subject to measures of constraints in comnection with
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proceedings before the court of a £oleignh country save
with the consent of the country concernede The pkopertiaa
mentionéd in this categosy ére. atony others, the prope:ty
incluaing any bank account, used of mc@ded for use for
the pu::poaes‘ of diplomatic, consulal and other such
missionss the property of the centfal bank or other such
monetaly autholitys the property forming a part of cultural
heritages; and othefse Ihe incliusion of this safeguard is
significant in View of sn alatming trend ih certain jucis-
diction to attsch to and freeze fote.ign state propexty,
especially assets of the centrald bank, and the bank
accounts of i:he imbassies ahd other such properties which

ate vital to the functioning of the government of a state.

A notewoxthy Eeature of the dratft axticles is that
while restricting the immunity 0f states, they seek to do
it in a manner consistent with the horizontal nature of the
present day international society and the dignity of
statese while formilating the rules ok procedure, it scens,
the difference that exist between a sovereign state and
non~ state entities has been taken intw consideration by
the Commissione. The former has been provided with some
procedural immunities and privileyes befitcing its status.

They ares-

a) A state enjoys immunity in connection with

procecdings befoke a court of another state from



b)

<)
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any medsures 0f coercion requeliing it w

perform or to refrain from performing a specific

act on the pain of suffering a monetary penalt.y;a

" any failure or refusal by a state to produce any

other information \Jor documents of disclose any
other information fﬁr the purposes of a proceeding
before a court of another state shall entail no
consequenc es other than which may result from such
gonduct in relation to the merits of the case. iIn
particular nc £ine or penalty shall be imposged on

the state by reason of such failure or reﬁusal:@

A state is not required to provide any sécurity.
ond ox depasit. howev er described, to guarasntee
the payment of judicial costs or expenses in any
proceedings tc which it is a party before a court

of another stateas

The provisions of the paragraph (b) are as of

great significamnce considering the fact that sometimes

states, £or reasons of security and/or their domestic laws.

are prevented £rom submitting certain documents carxying

ALLe 26 ¢
Arte27(1) .
Mt.27(2) . '
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certain information to the court ¢of another gtates and

&en to thoge of their owne

in the draft articles asdequate attention has been
paid t procedurali matters like service of process, default
Judgemonts, voluntary submissions by a state to being sued
in another states, the scope of counter-cladn etce, in
no uncertain terms. For the consent of a state to be recoge
nised it has to be expressly made “in a written contract®
or "by a declaration before the court in a specdfic case®.
Agadn, it is provided that consent tw the exercise of
Jurisdiction . by a wuxtvv ‘ghall not be held W imply
congent tw taking measures of cunstraint uncer part IV
of the draft articles, for which a separate consent ghall

be neeesaaty.—s

The draft article do not permit the courts to act
upon implied consent of states as has been the practice
with the courts Of civil iaw Jurisgdictionss T0 gvold agny
confusion detailed description has been given of the

various ways in which sexvice of process afe to be efﬁecteﬂ.7

6 Arte22.

7 S58e Attelde



91

and 0f the procedure to be followed while remiexinyg aefault

8

Judgetentse The inmmunity of states ££om counter-claims

has been put in the black and white. Thus a state, according

to article 10, camot invoke inmunity s«

a)

b)

e)

In respect of any counter-claim acdsing out
Oof the same lejal relationship oxr facts as
the principal claim, when the proceeding has
been inatituted by the state itseliy

in regpeaf_c of any counter-clasim arising out
of the same leyal relationship or facts as the
prlneibél claim, when the state has inteivened
in a proceeding to present ¢ claim before the
cCourty and

In respect oi the principal claim, whcen the

state is making a countel-claim in a procecdiny J

Be DRAFT ARTICLES 3 A CRITIWE

The most comnencable thing about the draft articloes

is that they incorporate the theofy of restrictive idmmnity.

580 ALte25.

See Art.10.



Apart £from establishing justice and mle of law in an
important area of international relations (the relation
between state and non-state entities) ..10 an international
legal rejime based on the principle of restrictive immu=
nity would also have a favourable effect on international
trac.;e and development by £acilitating the adjudication of
disputes Zelating to those fieldse It is not for nothing
that several countries, inciuding many socialist ones,
have signed treaties ayreeing tw vwaive lmnunity in respect

Of thelr commercial acuviues.u

They are well aware of the fact that without there
beiny any restriction oan their right to immunity, thear
ability to find private entities willing t have commercial
dealings with them woulc be cougromised ana their oppoOrtu=
nity of foreign trade reducecas Une can t;araj.y disagree
with Ke.Philip Knierem when he says that “"participation by

state entities ;lu international commexcdal interaction is

10 The history of the rclation between state and Don-
state entities is replete with instances of uncede
necsed grievances 6f the former gysinst the lattel.

i1 For such treaties see Hatecrigls on Jurisdictional
Immundty of States, P«1207 also see the sccond
chapter,



suf flciently wideaﬁraad that it is Limpossible t0 exclude

thenm £rom the anbit of obligation enforcement without

preciuding a visble international cconomic regime®. 2 It

is worthwhile tw quote hete the manokandum of the Miniastoy

of Extemal Affairs of the Government of Inaia subnitted

in the £irgt session of the Afro~-asian Legal Consultative

Committee held in New Délhi in 19%7. arguing for the

acceptance 0f the festrictive theory, the memoragndum salds

theoky

The activities that ale undertaken by

modern states Cannot be fegarded as state
activicy in the sense that 1% wds uncele
stood end it would indeed be stretching the
point o far Af the principle of Ammnity -
was applied to all such activities under~
taken by a state todaye Il1£ the sovereign
state choses W trade, it shoula be in no
better position than an individual or
company engaged in foreign trade. To allow
immunity in such Cases would unduly result
in a better position than trading iandividual
or company for which preferential treatment
there is no warranty in intetnational lawe(13)

some countriecs arc of the opinion that the fungtional

of idmminity which states that a state when enysgcs

12

i3

K.Philip Knierem, “State Immunity from Jvuaicial
Enfoxcement s The Impect of European Convention

of State Immunity*®, %g* lombig Journgl of Tranahate
10“5; k_ﬂ_ﬂ. vOoloe '19 3' 9013 *

guoted in M.K.Nawaz, “The Problems of Jurisdictional
Immunity of Foreign States with particular reference
to Indian State Practice®, Iuli, vol.2, 1962

Pe 186
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itself in commercial activity in foreiyn territories can
be sued and its property subjected ©w enforcement meagsures
88 in the case of individusls, is violstive of the sovere-
ignty and disunity of states and hence, unacceptable @

'chem.“

Such a ataﬁ& on the part of these countries,
however, is afroneous. To require a state to answer claims
based upon transactions of nonwgovernmental natute casnnot
be sald w involve a challenge of enquiry into the acts of
sovezeignty.“’s it ¢annot be termed as a threat tw the

dignity of states eithets As LOLd Lenniny has £ightly said,

It i35 nore in keeping with the dignity

of a foreign state to submit himself t
the fule of intermational law than
claim to be above it, and his indepenaence
i3 better ensured by acCepting the decisdon
of a court or acknowledged impartialicty
than by arbitrarily rejecting their Jur.i.s-
dictione( 16)

i4 See the answers of the soclalist countries to the
questionnaire sent by the secretary veneral,
Materials on Jurisdictional Immunity of States.
Even though many socislist countries have sijned
bilateral treaties subjecting thelr sgtate instru-
mentalities engayed in commercial activities abrload
to local jurisdiction, they still fefrain £rom
expressing any formal acceptance of the restrigtive
theory of inmmunitys

15 Hersch Lauterpacht, *The Problems of Jurisulctional
Immunity of States™, Brdtish ¥YiBll, vol.28, 1951,
. w' 250“?3.
16 in Raximg;gg Rizam of Hydersbad. Quoted in

wid‘ e 1 §

\\3
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The provision of the part third of the draft articles
thus camnot be said to be violative of the sovereignty
and dignity of statese

The exceptions emyrafted by the draft articles on
state immunity are reasonable and ba.lmiced. 1f lmplemen=
ted, they would definitély promote accountability of states
£or their activities in foreign countiies ~= an outcume,
which, apart from seftving as a boost to the dignity of the
former, willl also be beneficlal for both international
trade anc world peaces The subjection of state t the
economic and trade lew of the foreiyn countries as provided
under articles 1il, 15, 16, 17, & 18 would allow each state
to pursue its domestic policies for tndustrial end
economic growth within its own terxitory anu reguire respest
for the policies of another state when engeygldnyg in such
conduct therein. Such an arrangement woula contribute to
certainky and falfness in intex‘nationalv trade which is a
sine qug non for its growthe The exception plovided in
Article 13, which feguire states t© submit to the jurisdice
tion of foreign courts in relation to thelr acts or omissions
which caused death or injury to persons of damage to
propecty, is designed avoid hardships incuxzred by indi-
vigusls who would otherwige have no relief. The ovecwhelming

~
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interest of the dignity of states alone, if not the
interaest of the indm.iéuals.v provides enough Juét&ficsation
for the acceptance of this exception. M for the &aepzMn
regarding “ownership, possession oF use of propexty",
there can be no second opinion. The concept of ownership
and cther property rights and interest can only exist
within the £ramework of lejal system of the states and
such a concept is bound to ke inherently absorbed within
the notion of territorial sovereignty wo;‘.;,r the state:;g;\:\z.
dtgelf.

The draft articles have been designed tw receive
the support 0of all statese wWhile formulating the articles,
the conmission seems to have képt in mind the need to
approach the topic from international pefgpective. wnhile
ensucring that private indivicusgls and nonwgtate entities
do not suffer in their dealings with foreign states, caro
hat elso been taken to see to it that the soclalist and
developing countries, where governments play a direct role
An the development process, afe not put to disadvantayo
on agecount of thelir diffcerent economic systemes COncern
for the interests of these countries has found expression
in several articles of the araft viz. 3, 11, 20 and 23
among otherse The provisions of aArticle 11 is important.
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1t holds that state camnot imnvoke immunity in respect of
theix commercial contract concluded in foreign states but
that this rule wili ot apply in che case of contracts
concluded between states of Oh a govemmexit W government
basglise This ptoviéion will allow the developing countries
to carry on undigturbed with the scores of contracts which
they conclude each year with foreign states and on

Gov exrnmente to-GoV cLment basls for such important purposes
as transfer of foodealid, technology and the like. Similacly,
a persistent demand of the socialist countzries is met by
akticle 3 which holds that in determining the commerciasl
fiature of the contract the purpose Of the contract should
alsc be taken into aeé:eunt if in the practice of that state
the putpose is relevant w.detex'mining the nonecommercial

acharacter of the contracte

The provision of the Article 23, which prohibits
the attachment anc execution of a few Cateyories of proper-
ties of states without theizr prior consent, must have cong
a6 a relief to the dereloping countries as, in recent years,
a practice h&s been géou:.ng amonyg the litigants in

dev cloped countries to seek relief through the attacnment
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and execution of the properties mentioned in that articled?
0 is true of the provisions in the article 20 as welle

apther feature of the draft articles which adds to
their scceptability is the provision of the article 28 which
allows the states, by agreement, to extend to eagh other
treatment diff erent from whst s .cequized by the ptovisions |
of the articles. In case a £ew states & not fell lﬁée.j |
submitting < foreign courts() in Fespect qf ; paiftiétilat
area ©f their activigy, they can © £ by an ég:e_eu'mm arong
themselves. Different but concurrent fcgimes afe poussible

within the limits of the provisions of the draft articlege.

F;Lnally‘. it must be saldd in favour of the draft
articles that they are affabyed ahd ofyganised in such a
pattern as to present a vivid and easily perceptible picture
of the whole stiucture of the treatment of state ilmmunity.
The whole draft, it can be ssid without hesitacion, repre=
gent a concrete achievement in the proyressive development

of intermational law and its codification.

17 The properties mentioned im article ares bank
accounts used for the pucrpose of embagsies, the
asSets in central bank and other such monetaly
authority situated abroad, ahd etie 566 AFTe23.
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While conceding the above facts in respect of the
draft articles, it needs to be mentioned that there is room
for idmprovement in g few provisions of the dratt and also
the need for a few adaitionel FEovisions.

Pirstly, the method envisaged in the draft acticles
to solve the age-old problem of distinguishing commercial
contracts E::qm non=gomercial ones 18 not satisfactorlye.

Paragraph 2 of the érticle 3 statesi=

Iin determining whether g contract for the

sle or purchase of goods of the supply for
services is cormercial, reference should be
made primarily to the natufe of the contract,
but the purpose of the contractt should also
be taken into considergtion i£ in the practice
Zopthat ptate purpose is Felevant to detefmin-
ing the non~commercial character oﬁ the )
contract.

b $ 4 thq socialist countries, given their familiar
stand on the matter, try tw invoke dmmunity in respect of
all t;.heir activities by applyinyg the purpose test, then
the whole purpose of restricting the state immunity 4in the
araft article will be defeated. ® Hence it must be mxde

clear in the articles that the purpose tost should not be

18 FPor the stand of the socialist countries on the
nature of state sstivity see Chapter 11 pagee.
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bveﬂ'mrked. but should be ﬁakai into consideration only in
connection with activities geafed to such r,;;fj*;‘fijg;{;;_; 4 as
relief operstions in times of natural Gisastor or during
the cutbreak of epidémtc digeases, of famine.

Another problem which deserves consideracion is
that, following the adcoption of Lestzictive theory of
dmmunity by states, thete will definitely be sh increase
;n litigation against states. There is alsv ever ptesent
the'&ang er of vexatious litigations, especlially in developed
countries. Bven if in such cases immunity were tw be
upheld by the court successfully invoked by a state, the
cost of esteblishing immunity. may be too high for a develop-
| ing country and out of proportion with the relative merits
of Gause of action, which could entail unnecessary harde
sm.p.19 Hence, appropriate ;:rovisions heve to be made in
the draft-articles to avoid such consequentes. As has becn
sald at the outset in this chapter, certain provisions of

the draft articles have been in squake-brackets £ollowing

19 In one case the government of g developing country
had tw spend as much as US § 200,000 in lgal ocost
for establishing it's immunity before the court
of first instance alone. See AALGC, Jucigdictional

immunitieg OFf States, LoOCowV/I3 P .45
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difference atong the members of the commission on these
provisionse. These brackets have t0 be removed on the
second reading and before the draft articles are presented
in the General AssSenbly. But the task does not scem to be
easy considering the fact that the presence of absence of
the bracketed provision will make, at least in some Cases,
mch difference to the implications of the concerned
articlos.??
However, therc should be no cause for worry. Much
Wwill depend u;g&n the attitude of governments. The Law
Commission hes solicited thelr comments and observation
on the articlese Their constructive indulgance in the .

matter can work wonders They must rigse to the occasione

20 See the bracketed provisions, especially, in
the aaticles 6 and 22.
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SUMMARY AND CONCLUSIUNS

The doctrine orf state immunity is an important rule
of international law Af}ggﬂtiﬁnéme rights and duties of
states as well as th_e intoeregts of individuals and nonw
state entities. It §we:'na the lejal status of states and
their properties when they are engaged in activities in
foreign territory. Therefore, for the smooth conduct of

international relations, especial ly between inaividuals and
non=gtate entities on the one hami and foreiygn states ahu
their agencies on the other, it is necessary that the rule
of immunity is uniformly intelpreted and applied by all the
states. However, in reality it is not so. while there
exists a large measure of disayrecment among statc on the
genecal principle of immunity, the divergencles and uncorte
adnties in 1ts application afe conspicuous not only between
various states but also in the intefnal jurisprudence of

&54atCse

Avare of the conseguences of the existiny situation
and conscious of the need for harmonising the practice of
states in this regard, international lawyers, leglslators,
administrators and the 1ike have shown keen interest in
Geveloping an international convention on the subject. They
have alsd taoken some practical steps in this direction. OF
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late, the lnternational Law Commlssion has also displayed
Keen interest in thé progressive devolopment and codific-
ation of this topic. Arfter long disgussions and deliberat-
fons spanning over several Sessions, the Comnission has
provisionally adopted a set 0of draft articles on the

subject. N

Based on the dogtrine of restricted immunity, the
drgft articles give a comprehensive treatment to the
problem of state immunity. They deal not only with the

o st Smpor tanht aspéct of the problem, namely, the scope

and extent O0f immunity, but also #ovida for other gquestions
related thereto, such as serfvice of process, default judgo-
ment, voluntary subnissions, etces The exceptions cngrafted

on ‘state immunity In the articles alfe balanted and rcason=
able.

The consideration of the draft articles in the
sixth Committee 0f the Genexal Assenbly has, however, been
conﬁrovasial.‘t While many of the repfesentatives who have
spoken on the topic heve comnmented on the araft articles

in 5 fashion that is constructive amxi encoufaginyg., a few

3 sce Topical summary of the dcbates in General
Assembly, 35th to 40th sgession.
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other members have expressed reservations to the work of

the Commigsion and have gquestioned the validity of the

part third of the draft articles (which deals with exception
to state immunity) provisionally adopted by the Commnd saion. 2
It has been pointed out by the lattel that the theory of
restrictive immunity, as feflected in part third of the
draft articles, is not based on universal state practice

and therefoxé-. cannot Aaewe as the basis for formulating

a general norm of intefnational law on the -eubjec:t.3 They
also disayree with the assumption oﬁ' the commi sadion that a
state ¢an act in capdcities other than governmental. A state

can not have two different personalities, they al:gue.‘

The criticiams of the work of the Sommission, however,
seoms to be unjustifieds It is true that allthe exceptions
engrafted on state immunity on the Araft arcticles are ot
based on universal state pfactice. But the Lew Commission
gennot be faulted on that counte It should nct ke overlooked

that the subject 0f state immunity is not only in need of

2 Topicpl sSunmary, 37th session UN L0C.A/CNedL.352,
paxas 157854 _

3 Ibid, para 160.

4 see the memorandum submitted by the Russian menber
of the Commission. UN DOC«3/CHed/ 371,

A}
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codif ication but é,lso Fequires plogressive developimente.
In formlating a set of draft articles, therefore, the
Qruission has not only w codify existing state practice
but alsc to £ind out new provisions suiteble to the
present condition. Thus, the guestion that nteds to be
asked 18 whether the draft articles afe reasonable ¢r not

and not whether they afe based on universal state practices

A8 At 45, the draft articles present a bkeakthough
and offer a possible way out of the present. messe The
second reading of the draft could Tesult in still better
provigions. Therefore, the Member-Governments must Lespond
to the Commission's tequest in a constiuctive manner.
Instead of viewing the work of the Comuission as of foring
ab opportunity for furthering their Aievlogical intefest,
they must consider the issue on merdts and forward their
comments and observations which the Commission is 50 esgeriy
waiunéz.r vhile doing s0, they must Keep it in mind that
to be ruled by law is not an act of slavery but of _
salvation, that the dignity of a at.atfi. as of an individual,

) no

lies in passing the test of law and/in by-passing it with
the help of some technical davice.
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ANNEX

JURISPICTIONAL IMMUNITIES OF ST)TES AND THEIR PROPERTY

Text of the draft articles provisionally adopted
by the International Law Commission on first reading

!

PART I

INTRODUCTION

Article 1

Scope L the present articles
/

The present articles apply to the immunity.of one
State and its property from the jurisdiction of the
Courts ol another State. '

Artic.e 2

Use of terms

1. For the purposes of the present articles:

- (a) "court" means any organ of a State, however
named, entitled to exercise judicial functions:

(b) "commercial contract" means:

(1) any commercial contract or transaction
for the sale or purchase of goods of the |

supply of services;

(ii)  any contract for a loan or other
transaction of a financial nature,
including any obiigation or guarantee in
respect of any such loan or of indemnity

in respect of any such transaction,

(iii) Any other contract or transaction,

whether of a commercial, industrial,
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trading or professional nature, but
not including a contract of employment

of persons.

2. The provisions of paragraph 1 regarding the use
of terms in the present articles are without prejudice
to the use of those terms or to the meanings which may
be given to theminother international instruments or

in the internal law of any State.

Article 3
/

Interpretative provisions

1. The expression "State" as used in the present

articles is to be understood as comprehending;

(a) the State and its various organs of

governments;

(b) political sub-divisions of the State
which are entitled to perform acts in
the exercise of the sovereign authority
of the State:;

(c) agencies or instrumentalities of the
' State, to the extent that they are
entitled to perform acts in the exercise

of the sovereign authority of the State;

(a) representatives of the State acting

in that State acting in that capacity.

2. In determining whether a contract for the sale
or purchase &f goods or the supply of services is

commercial, reference should be made primarily to the
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nature of the contract, but the purpose of the contract
should also be taken into account if in the practice
of that State that purpose is relevant to determining

the non-commercial character of the contract.

Article 4

Privileges and immunities not affected by the present
articles

1. The present articles are without prejudice to
the privileges and immunities enjoyed by a State in

relation to the exercise of the functions of:

(a) its diplomatic missions, consular posts,
special missions, missions to international
organizations, or delegations to organs
of international organizations or to

international conferences, and
(b) persons connected with them.

2. The present articles are likewise without
prejudice to the privileges and immunities accorded

under international law to heads of State ratione

personae.

Article 5 -

Non-retroactivity of the present articles

Without prejudice to the application of any rules
set forth in the present articles to which jurisdictional
immunities of States and their property are subject under

international law independently of the present articles,
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the articles shall not appliy to any gquestion of
jurisdictional immunities of States or their property
arising in a proceeding instituted against a State
before a court of ancther State prior to the entry

into force of the said articles for the States concerned,

PART T1T

GENERAL PRIMNCIPLES

Article 6

State 'immunity

a

2 State enjoys immunity, in respect of itslef
and its property, from the jurisdiction of the courts
of another State subject to the provisions of the presént
articles (and the relevant rules of general international

law) .
Article 7

Modalities for giving effect to State immunity

1. A State shall givé effect to State immunity under
article 6 by refraining from exercising jurisdiction in

a precceeding before its courts against another State.

2. A proceeding before a court of a State shall be
considered to have been instituted against another State,
whether or not that other State is named as party to

that proceeding, so long as the proceeding in effect
seeks to compel that other State either to submit to

the jurisdiction of the Court or to bear the consequences
of a determination by the court which may affect the
property, rights, interests or activities of that other
State. '
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3. ~ In particular, a proceeding before a court of a
State shall be considered to have been institiuted ‘against
another State when the proceeding is instituted against
one of the organs of that State, or against one of‘its
political sub-divisions or agencies or instrumentalities
in respect of én act performed in the exercise of
sovereign authority, or against one of the representatives
of that State in resﬁect of an act performed in his
capacity as a representative, or when the proceeding is
designed to deprive that other State of its property or

of the use of property inits possessionaor control. .

Article 8

Express consent to exercise of jurisdiction

A State cannot invoke immunity from jurisdiction
in a proceeding before a court of;another State with
regard to any matter if it has,éxpressly consented to
the exercise of jurisdiction by that court with regard

to such a matter:

(a) by international agreement;
(b) in a wirtten contract; or
(c) by a declaration before the court in

a specific case.
Article. 9

Effect of participation in a proceeding before a court

1. A State cannot invoke immunity from jurisdiction -

in a proceeding before a court of another State if it has,



(a) itself instituted that proceedihg; or

(b) intervened in that proceeding or taken
any other step relating to the merits

thereof.

2. Paragraph 1 (b) above does not apply to any

intervention or step taken for the sole purpose of:
(a) invoking immunity, or

(b) asserting a right or interest in property

at issue in the proceeding .

3. Failure on the part of a State to enter an
appearance in a proceeding before a court of another
State shall not be considered as consent of that State

to the exercise of jurisdiction by that court.

article 10

Counter—~claims

1. 2 State cannot invoke immunity from jurisdiction
in a proceeding instituted by itself before a court of
" another State in respect of any counter-claim against
the State arising out of the same legal relationship or

facts as the principal claim,

2. A State intervening to present a claim in a
proceeding before a court of another State cannot invoke
immunity from the jurisdiction of that court in respect
of any counter-claim against the State arising out of
the same legal relationship or facts as the claim

presented by the State.

3. s State making a counter-claim in a proceeding
instituted against it before a court of another State
cannot invoke immunity from the jurisdiction of that

court in respect of the principal claim.
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PART TIT

(LIMITATIONS ON) (EXCEPTIONS TO) STATE IMMUNITY

Article 11

Commercial contracts

1. If s State enters into a commercial contract with
a foreign natural or juridical person and, by virtue of
the applicable rules of private international law,
differences relating/to the commercial contract fall
within the jurisdiction of a court of .another State,

the State is considered to have consented to the exercise
of that jurisdiction in a proceeding arising out of

that commercial contract, and accordingly cannot invoke

immunity from jurisdiction in that proceeding.

2. Paragraph 1 does not apply.

(a) in the case of a commercial contract
concluded between State or on a Government-

to-Government basis;

(o) if the parties to the commercial contract

have otherwise expressly agreed.

Article 12

Contracts of. employment

1. Unless otherwise agreed between the States
concerned, the immunity of a State cannot be invoked
before a court of another sState which is otherwise
competent in a proceeding which relates to a contract

of employment between the State and an individual for
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services performed or to be performed, in whole or in

part, in the territory of that other State, if the

employee has been recruited in that other State and is

covered by the social security provisions which may be

in force in that other State.

2. Paragfaph 1 does not apply if:

(a)

(b’

(c)

(d)

(e)

the employee has been recruited to
perform services associated with the

exercise of governmental authority;
/ .

the proceeding relates to the recruitment,
renewal of employment or reinstatement

of an individual:

the employee was neither a national nor
a habitual resident of the State of the
forum at the time when the contract of

employment was concluded:

the emplovee is a national of the employer
State at the time the proceeding is

instituted;

the employee and the employer State have
otherwise agreed in writing, subject to
any considerations of public pélicy
conferring on the courts of the State

of the forum exclusive jurisdiction by
reason of the éubject—matter of the

proceeding.
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Article 13

Personal injuries and damage to property

Unless otherwise agreed between the States con-
cerned, the immunity of a Stéte cannot be invoked before
a court of another State which is otherwisé'competent
in a proceeding which relates to compensation for death
or injury to the person or damage to or loss of tangible
property if the act or omission which 1is alleged to be
attributable to the State and which caused the death ,
injury or damage occurred in whole or in part in the
territory of the Sthte of the forum, and if the author
of the act or omission was present in that territory at

the time of the act or omission.

Article 14

-

Ownership, possession and use of property

1. Unless otherwise agreed between the States con-
cerned, the immunity of a State cannot be invoked to
prevent a court of another State which is otherwise
competent from exercising its jurisdiction in a proceeding

which relates to the determination of:

(a) any right or interest of the State in,
or its possession or use of, or any
obligation of the State arising out
of 1ts interest in, or its possession
or use‘of, immovable property situated
in the State of the forum, or

(b) any right or interest of the State in
movable or immovable property arising
Dy way of ~uccession, gift or bona

vacantia, ¢



(c) any right or interest of the State in the
administration of property forming part
of the estate of a deceased person or of

a person of unsound mind or of a bankrupt, or

(a) any right or interest of the State in
the administration of property of a
company in the event of its dissolution

or winding-up: oOr

(e) any right or interest of the State in
the administration of trust property or

property otherwise held on a fiduciary basis.

2. A court of another State shall not be prevented
from exercising jurisdiction in any proceeding broucht
before it against a person other than a State, notwith-
standing the fact thsat the proceeding relates to, or

is designed to deprive the State of, property:;

(a) which is inthe possession or control of
the State; or

(b) in which the State claims a right or interest,

if the State itself could not have invoked immunity"had
the proceeding been instituted against it, or if the
right or interest claimed by the State is neither admitted

nor supported by prima facie evidence. b

Article 15

Patents, trade marks and.intellectual or indsutrial property

Unless otherwise czjreed between the States con-
cerned, the immunity of State cannot be invoked before a
court of another State which is otherwise competent in

a proceeding which relates to:
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(a)  the determination of any right of the State
in a patent, industrial design, trade name
or business name, trade mark, copyright or
any other similar form ofvintellectual or
industrial property, which enjoys'a measure
of legal protection, even if provisional,

in the State of the forum; or

(b) an alleged infringement by the State in
the territory of the State of the -forum of
a r;ghg,mentioned in sub péfagraph (a)
above which belongs to a third person and

is protected in the State of the forum.

Article 16

Fiscal matters

Unless otherwise agreed between fhe States éon~
cerned, the immunity of a State cannot be invoked before
a court of another State which is otherwise competent in
a proceeding which relates to the fiscal obligations for
which it may be liable under the law of the State of the

forum, such as duties, taxes or other similar charges,
Article 17

Participation in companies or other collective bodies

1. Unless otherwisé agreed between the States con-
cerned, the immunity of a State cannot be invoked before
a court of another State which is otherwise compeﬁent in
a proceeding which relates to its participation in a
company or other collective body, whether incorporated

or unincorporated, being a proceeding concerning the
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relationship between the State and the body or the other
participants therein, provided that the body:

(a) has participants other than States or

internstional organizations, and

(p)  is incorporated or constituted under
the law of the State of the forum or
is controlled from or has its principal -

place of business in that State,

2. Paragraph 1 does not apply if provision to the
contrary has been made/by an agreement in writing

between the parties to the dispute or by the constitution
or other instrument establishing or regulating the body

in question.

Article 18

State-owned or State-operated ships éngaged in commercial
service

1. Unless otherwise agreed between the States con-
cerned, a State which owns or operates a ship engaged
in commercial (non-governmental) service cannot invoke
immunity from jurisdiction before a court of another
State which is otherwise competent in any p:oceeding
relating to the operation of that ship provided that,
at the time the cause of action arose, the ship was in
use or intended exclusively for use for commercial

(non-governmental )purposes.

2. Paragraph 1 does not apply to warships and naval
auxiliaries nor to other ships owned or operated by a
State and used or intended for use in government non-
commercial service.
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3. For the purposes of this .article, the expression

"proceeding relating to the operation. of that ship" shall

mean, inter alia, any proceeding involving the deter-

minationaf:

(a) a claim in respect of collision or other

accidents of navigation:

(b) a claim in respect of assistance,

salvage and general average;:

(c) a cla%m in respect of repairs, supplies,

or other contracts relating to the ship.

4, Unless otherwise agreed between the States
concerned, a State cannot invoke immunity from jurisdiction
before a court of another State which is otherwise
competent in any proceeding relating to the carriage of
cargo on board a ship owned or operateéd by that State

and engaged in commercial (non-governmental) service
provided that, at the time the cause of action arose,’

the ship was in use or intended exclusively for use for

commercial (non-governmental) purposes.

5. Paragraph 4 does not apply to any cargo carried
orn board the ships referred to in paragraph 2, nor to
any cargo belonging to a State and used or intended

for use in government non-commercial service.

6. States may plead all measures of defence, pres—
cription and limitation of liability, which are available

to private ships and cargoes and their owners.
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7. If in any proceeding there afiseé a guestion
relating to the government and non-commercial character
of the ‘ship or cargo, a certificate signed by the diplo-
matic representative or other competents authority of the
State to which the ship or cargo belongs and communicated
to the éourt shall serve as evidence of th? character

of that ship or cargo.

Article 19

Effect of an arbitration @g;eément
j

If a State enters into an agreement in writing
with a foreign natural or juridical person to submit to
arbitration differences relating to a (commercial contract)
(civil or commercisl matter), that State cannot invoke
immunity from jurisdiction before a court of another
State which is otherwise competent in a proceeding which

relates to:
(a) the validity or interpretation of the
arbitration agreement,
(b) the arbitration procedure,
(c) the setting aside of the award,

unless the arbitration agreement otherwise provides.

Article 20

Cases of nationalization

The provisions of the present articles shall not
prejudge any question that may arise in regard to
extraterritorial effects of measures of nationalization
taken by a State with regard to property, movable or
immovable, industrial or intellectual.
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PART IV

STATE IMMUNITY IN RESPECT OF PROPERTY FROM MEASURES
OF CONSTRAINT

Article 21

State Immunity from measures of constraint

A State enjoys.immunity, in connection with a
proceeding before a court of another State, from measures
of constraint, including any measures of attachment,
arrest and execution, on the uselof its property or
property in its posgessionor‘controi (, or property in
which it has a legally protected interest,) unless the
property:

(a) is specifically in use or intended for use
by the State for commercial (non—governmental)
purposes and has a connéction with the
object of the claim, or with the agency
or instruﬁentality against which the

proceeding was directed, or

(b) has been allocated or earmarked by the
State for the satisfaction of the claim

which is the object of that proceeding.

Article 22

Consent to measures of constraint

1. A State cannot invoke immunity, in connection
with a proceeding before a court of another State, from
measures of constraint on the use of its property or
property in its possession or control (, or property

in which it has a legally protected interest,) if and
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to the extent that it has expressly consented to the
taking of such measures in respect of that property,

~

as indicated:

(a) by international agreement,
(b) in a written contract, or
() by a declaration before the court in

a specific case,

2. Consent to the exercise of jurisdiction under
article 8 shall not be held to imply consent to thée taking
of measures of constraint under Part IV of the present

articles, for which a separate consent shall be necessary.

Article 23

Specific categories of property

1. The following categories of property of a State
shall not be considered as property specifically in use
or intended for use by the State for commercial (non-

governmental) purposes under paragraph (a) of article 21:

(a) property, including any bank account, which
is in the territory of another State and

is used or intended for use for the purposes
of the diplomatic mission of the>State or
its consular posts, special missions,

missions to international organizations,

or delegations to organs of international

organizations or to international conferences:

(b) property of a military character or used

or intended for use for military purposes:;



(c) property of the central bank or other
monetary authority of the State which' is

in the territory of another State:;

(Qq) property forming part of the culturil
heritage of the State or part of its
archives which is in the territory of
another State and not placed or intended

to be placed on sale;

(e) property forming part of an exhibition
of objests of scientific or historical
interest which is in the territory of
another State and not placed or intended

to be placed on sale.

2. A category of property, or part thereof, listed
in paragraph 1 shall not be subject to measures of
constraint in connection with a proceeding before a
court of another State, unless the State in question
has allocated or earmarked that property within the
meaning of paragraph (b) of article 21, or has specifi-
cally consented to the taking of measures of constraint
in respect of that category of its property, or part
thereof, under article 22.

PART V

MISCELLANEOUS PROVISIONS

Article 24

Service of process

1. Service of process by any writ or other document

-

LR

o

instituting a proceeding against a State shall be effected:



(a) in accordance with any special arrangement
for service between the clalmant and

the State concerned; or

(b) failing such arrangement, in accordance with
any applicable international convention
binding on the State of the forum and the

State concerned; or

(c) + failing such arrangement or convention,
by transmission through diplomatic channels
to the Ministry of Foreign Affairs of the

State concerned; or

(a) failing the foregoing, and if permitted
by the law of the State of the forum and

the law of the State concerned:=

(i) by transmission by registered mail
addressed to the head of the Ministry
of Foreign Affairs of the State con-.

cerned requiring a signed receipt; or

(ii) Dby any other means.

2. Service of process by the means referred to in
paragraphs 1 (c¢) and (d) (i) is deemed to have been
effected by receipt of the documents by the Ministry of

Foreign Affairs.

3. These documents shall be accompanied, if necessary,
by a translation into the official language, or one of the

official languages, of the State concerned.

4, Any State that enters an appearance on the merits
in a proceeding instituted against it may not thereafter
assert that service of proce is did not comply with the

provisions of paragraphs 1 ¢ d 3.



Article 25

Default judgement

1. No default judgement shall be rendered against a
State except on proof of compliance with paragraphs 1

and 3 of article 24 and the expiry of a period of time

of not less than three months from the date on which the.
sexrvice of the writ or other document instituting a
proceeding has been effected or deemed to have been
effected in accordance with paragraphs 1 and 2 of article

24.
/

2. A copy of any default judgement rendered againsf
a State, accompanied if necessary by a translation'into“
the official language or one of thelofficial languages
of the State concerned, shall be transmitted to it
through one of the means specified in paragraph 1 of
article 24 and any time-limit for apblying to have a
default judgement set aside, which/;hall be not less
than three months from the date on which the copy of the
judgement is received or is deemed to have been received

by the State concerned, shall begin to run from that date,

Article 26

Immunity from measures of coercion

A State enjoys immunity, in connection with a
proceeding before a court of another State, from any
measure of coercion requiring it to perform or to refrain
from performing a specific act on pain of suffering a

monetary penalty.
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Procedural immunities

1. any failure or refusal by.a State to prcduce any
documenc or disclose any other information for fhe purposes
of a proceeding before a court of another State shall
entail no consequences other than those which may result
from such conduct in relation to the mwmerits of the caﬁe.

In particular, no fine or penalty shall be imposed on the

State by reasonwof such failure or refusal.

i
2. A State is not required to provide any security,
bond or ieposit, however described, to guarantee the
payment of judicial costs or expenses in any proceeding

to which it is a party befors a court of snother Stete.
Article 28

Non-discriminaticn

1. The provisions of the present cirticles chall be
applied on a non-discriminatory basis az boitween the

States parties thereto.

2. Howev~r, discrimination shall not be regarded

as taking placa:

(a) where the State of the forum applies any of the
provisions of the present articles restrictively
because of a restrictive applicaticn of that

provision by the other State concerned:

(b) where by agreemient States extend to each
other treatment different from that which
is required by the provisions of the

present articles,
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