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fB..EEA.Q.E 

The problem of minorities is a universal phenomenon. 

In any society where there exist non-dominant groups divided 

from the majority of the population by certain subjective or 

objective factors of distinction, a "minority" problem comes 

into being. 

Although the occurance of minorities is a world wide 

phenomenon but the nature of the problem differs. In a 

democratic set-up minorities ·should not be suppressed. 

Indian's till today ar,e alienated from o~~e another on 

various grounds- race, cast~. descent{religion, culture, 

language and script. The 'majority-minority syndrome' as a 

'legacy of the Raj' still continues to distort our social 

and political life. The Shah Bano case and controversy over 

Ram-Janm Bhumi issue have focussed attention on minority 

rights. 

In a democratic set-up minorities are to be given due 

express~n of their freedom of action without at the same 

time disturbing the fabric of national unity. Unity in 

diversity, has been attempted by our Constitution, but the 

attempt has not been very succfessful. 

The present study is aimed at understanding fUll 

implication of the Constitutional protection-to minorities. 
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Besides, Article 29 and 30, certain other provisions which 

have a direct or indiret bearing upon minority safeguards 

have been discussed. The institutional protection of 

Minority Commission and Commissioin for Linguistic 

minorities needs special mention as the adoptive character 

of the Constitution is reflected by the formation of these 

bodies. 

The present dissertation is an attempt to analyse the 

historical roots of the problem, its constitutional 

dimension and their bearing on the future. 

I am greatSly indebted to Professor S.K.Chaube, who 

supetvised my dissertatioin and w•s kind enough to spare his 

valuable time. 

I would also like to extend my grtitude to the staff of 

Minorities Commission (situated at Lok Nayak Bhavan New 

Delhi), who provided me with all the relevant material. The 

library staff at Indian Institute of Public Administration 

and Sapru House were very cooperative and I am highly 

indebted to them. 
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DETERMINATIOIN QE A MINORITY 

The issue of safeguards to minorities or its 
() c. (\_ 

cora ll<!.ry- · 
I 

rights to minorities has increasingly come into foc~s in ~he 

context of both national .and inter~ational affairs. This is 

a welcome development in as much as concern for the dignity 

interest and right of human_groups that find themselves in a 

minority on the basis of race language and religion, 

reflects an advance in human consciousness without which 

civilization cannot march ahead. (1) 

The existence of minority community is a problem before 

almost all the nations. Since the rise of democracy in the 

late eighteenth century the problem of minorities has become 

a serious political question and has played a great role in 

national and international affairs. In international plane, 

the concept of mino~ity and the problem of minorities is an 

offshoot of the rise of nation state in eighteenth and 

nineteenth centuries. Old states came to have new frontiers 

and some new ~tates emerged with one predominant nation 

groups and one or more smaller groups having. different 

~eth~icity,language and religion than that of national group. 
' 

They began to be described as minorities. Wide acceptance 

of the concept of human rights as distinct from national 

rights, gave a new importance to minorities and minority 
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rights. Some minority groups with distinct pockets of 

influence began to assert their rights even aggressively, 

threatening the peace, unity and security of different 

nations. The League of Nations and thereafter the U.N.O., 

was ther.efore forced to take notice of the minority· problems 

and lay down guidances for dealing with it. 

I 
Professor 

~ of people who 

felt themselves 

Humayun Kabir has very aptly stated groups 

were united by certain common features 

as one common unit,_., .ft~at 
1 
I take it, is 

and 

the 

essence of a minority;that a group, on some b~sis or other 

has sense of akinnes~. a sense"of continuity or unity, and 

further that this sense of community or unity distinguishes 

it from the majority of the inhabitants of the area where 

this minority functions. Unless these two elements are 

there, :there would be no consciousness of minorities as 

such. Problem of minorities as such is a problem of the 

modern age, essentially a problem of democracy." (2) 

The term "minori·ty" is very intricate and complex and 

its precise definition is very difficult. Political 

Scientists and Sociologists have presente,d their own views. 

Grammatically speaking the term 'minority' is a compound of 

the latin word 'minor' and the suffix 'ity', meaning 
. L 
1_n,t~: a 1 i a, "the s/ n )nu.mber of t~e two aggegates that 

const1tute a whole. The ~~of Versailles and the League 

of Nations never gave an exact definition of minority. The 
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term had its recognition first time at the Minority Treaty 

and Declaration made under the auspices of the League of 

Nations after World War I. 

held 

Encyclopaedia 
~ 

together by 

f 
. If'{' ~t-. .. de 1nes1'1T1nor1 1es as groups 

common descent _1 1 ang~ge or 

Britannica 

ties of 

religious faith and feeling themselves different in these 

respects from the majority of the inhabitants of a given 

political entity." (3) However, the above definition is 

only subjective in character and does not include the 

objective factors which are ·more evident and relevant. (4) 

Henry K.Junckerstorff has ~e~ined the term in a purely 

statistical sense without 'referring- to factors serving as 

the basis for distinguishing a minority. T,hus, while 

considering 'minority' a numerically smaller group as 

against the majority in a defined area 1the thrust is more on 

number than on common characteristics. ( 5 ) Max H.Boehm 

remarked that the term signifies a group with an "individual 

national and cultural character living within a state which 

is dominated by another nationality," (6) The report of the 

United Nations Sub-Commission 01 Prevention of 

Discrimination and Protection of Minorities furnishes the 

following definition. "The term minority includes only those 

non-dominant groups in a population which possess and wish 

to preserve stab 1 e ethnic, re 1 i g i ous or linguistic 
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traditions or characteristics markedly different from those 

of the rest of the population. (7)_ 

The above definition includes the religious, linguistic 

or cultural minorities who are~L~ by will but it 

fails to include within its purview the minorities based on 

race, caste etc. For example, Scheduled Caste and Scheduled 

Tribe in India who wish to be assimilated with the majority. 

There are some sociologists who define minority in 
, 

terms of relationship between the dominant group and the 

minority. To them, it is much more important to understand 

the nabl~e and genesis of the relationship between dominan~Q 
group and the minority than it is known the marks by th~ I 

I ~ 

possession of which people are identified as members o~ 
I 

I 
either. Louis Wirth regard$ minority as a group· which is 1 

subjected to discrimination and unequa~ treatment and which 

therefore regards itself as an object of collective 

discrimination. The above definition thus places emphasis 

upon the numerical size and the differential treatment which 

is the result of some peculiar relationship between the 

dominant and the non~dominant group, and that the former 
'\ 

deve 1 ops a consciousness of its j11.fer-i.or ·status. In another, 

and quite different category come those sociologist who 
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refuse to accept any purely numerical definition and ·instead 

give importance only to the factors of discrimination and 

inferior treatment. They regard minority only as a name 

suitable to designate individual corresponding to certain 

criteria without attaching any importance to its numerical 

size. 

365 

A rno 1 d M. Rose in Encyc 1 opaed-i-a of Socia 1 
:....------_.,;,.....---

"~ 
(1930) define minority as a group 

Science X 

of people 

differentiated from others in the same society by race, 

nationality, religion or language- who both think of 

themselve~ as a differential group and are thought by others 

as a differentiated group with negative connotation. (8) 

The important elements in this definition according to him 

are not the relative number in and out of the group but a 

set of attitudes - those of group identification from within 

the group and those of prejudice from without - and a set 

of behaviour - those of self-segregation from within the 

group and those of discrimination· and exclusion from 

without. Relative numbers in and out of the group are not 
. r . 

def1nat1onally important and like everything else that i.s ....-------
social, minorities must be defined· as minority groups, which 

entails a set of attitude and behaviours. 
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In this sense 'minority' and 'majority' become 

primarily political and not merely statistical concepts. 

Thus the definitions which lay emphasis upon certain 

subjective factors such as •feeling' or ~consciousness' 

provide a· test which is t6o vague and uncertain and more 

psychological in nature than real. Every situation may not 

necessariy involve the assumption that a group in order to 

deserve the title of ~inorit¥' must be distinguishble from 
~-

the majority by the presence of a 'feeling' or 

'consciousness' of its being di1ferent from the maj6rity. A 
I· 

group distinguishable fro~ others by the possession of 

certain objective characteristic such· as languag~ may not 

have a feeling or conscioueness of its distinct status and 

may yet be counted as a- minority. Moreover ascertainment of 
~----- ----

any subjective factor would itself beg to existence of some 

objective characteristic which serves as the basis of 

distinction and separation, and may in turn, have served as 

the source of 1feeling' or ~consciousness'. Similarly the 

writers who cite certain objective characteristic commonly 

possessed 

exclusive 

by the members constit~ting minority as the 
J 

foundations of minority statua fail to recognise 
-----~-

that objective factors alone may not always be the 

determining mark of minority. For a group not conscious of 

its separate group identity, may soon be assiilated with the 

.majority and thus may not be entitled to be regarded as a 
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minority. Human Rights Commission, in its definition fails 

to include Negroes as they are minorities by force and not 
...::--

w i 11 . 

The idea of according inferior treatment to minorities 

goes against the spirit of democracy whose hallmark is 

equality. The Universal Declaration of Human 

asserts: equal before the law and are 

without any discrimination to equal protection 

1 aw. " ( 9) 

Minorities in India: 

Rights 

ent it 1 ed ) 

of the 

The difficulty of giving a precise definition of a 

'minoritJ was also felt by the members of the Constituent 

Assembly of . India. The Constitution nowhere defines the 

term 'minority', nor does it lay down sufficient indicia to 

the test for deterination of minorities. Confronted perhaps 

with the fact, that the concept of minority, like its 

problem, was intricate the framers made no efforts to bring 

it within the confines of formulation. Even in the face of 

doubts being expressed over the advisibility of leaving 

vague justiciable right to undefined minorities the members 

of the Constituent Assembly made no attempt to define the 

term. ( 10) Commenting on the use of ter:m "minorities" in the 

provision Sardar Vallabhbhai Patel, pointed out that the term 
~ 
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had not been defined any~here in the Constitution and that 

the existing positio n was so vague that· even the 

declaration 'of a particular language as the national 

language could be said to prejudice the interest of the 

minorities whose mother tongue happened to be diffe,.;;.rent. 

------( 11 ) A comprehensive definition of "minorities" was 

difficult to frame. They might be based on religion 

community or language. Thus while Article 23 of Draft 

Constitution,, corresponding to present Article 29 and 30 

was being debated no definition of the term minority was 

attempted. It was presumably left to the wisdom ~f courts to 

[supply the omission. 

The initial courtroom attempt was made in Kerala 

Education Bill where Supreme Court through S.R.Das Chief 

Justice suggested the technique of anthmetical tabulatio~~ 
~ -

and held that a minority community means a_community which 

is numerically_less thn 50 p~r ~ent.(l2) However, ~he Court 

was faced with the difficulty of specifying the geographical 

unit with reference to which the population of a minority 

was to be calculated and weighted against majority. The 

Government of Kera 1 a cont~.ded that the minority must 

numerically be a minority in the particular region in which 

educational institution was situated in order to claim the 

fundamental rights of minorities. The Court finally 

declared that when a Bill is passed by a State Legislature 
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which extends to the whole of the State the minority must be 

determined by reference to the entire population of the 

State. It follows, therefore that if the question arises in 

connectio:n with an Act of the Union Parliament, the term 

"minority" must be determined by reference to the entire 

population of the Republic. 

The term ''minority" is a relative term in India. A 

particular minority community may be a majority in a 

particular place but in a minority with reference to the 

total · popu 1 a;_t-o;r\. Moreover, determinatioin of linguistic 

minority is a difficult task because persons of all religion 

:s-a~particular region may constitute a linguistic minority 

for total population. Kindus may be placed in minority 

groups on the basis of different modes of worship, adoption 

of different and diverse rituals and s_p~a_!0.ng of different 

dialects. In India, it'is primarily a 'political' and not 

merely numerical term. 

Minorities can be based on linguistics religious 

cultural or racial basis~ In India we have all these types 

of minorities, for, we are, as described by Tagore, God's 

laboratory for the world. We have all the differ.:..;ent ethnic ---- ~-groups, racial types, languages, a different pattern of 

cultural development in different areas. (13) THere are two 

specific articles, Articles 29 and 30, that exclusively deal 

with the rights of minorities. Article 29 states that "Any 
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section of _the citizens residing in the territory of India 

or any part thereof h~ving a distinct l~nguage, script or 

culture of its own, shall have the right to conserve the 

same and the second acknowledges the right of minorities 

'based on religion or language, to establish and administer 

educational institutioins of their choice." So, according 

to the above cited articles, the criteria can be language 

religion or culture. There is a close affinity betwee ,n 

Article 29 and 30. A minority community can best conserve 

its language, script or culture through educational 

institutions. Thus in the Indian Constitution, there are 

three differcent categories of minorities based on language, 

religion and culture. 

The term 'culture' is very difficult to define. Culture 

as commonly understood refers to the material, social, 

religious and artistic achievements of human groups, 

including traditi~ns, customs and behaviour pattern, all of 

which are unified by common beliefs and values. Values 

provide the essential part of a culture and give it its 

distinctive quality and tone. (14) India has assimilated 

cultural element from differcent sources. The concept of an 

All-India culture is controversial. The Hindu communalists 

view Indian culture as Hindu culture while the minorities 

prefer to refer India as :consisting of composite culture. 

Religion has had a great in~luence on culture. So to be 
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more precise, Indian Constitution recognizes only twc 

types of minorities, based on language and religion and alsc 

those based on both in combination. ( 1 5 ) An eminent 

sociologist, Dr. G.S.Ghurye, also confirms this view. "For 

the Constitution of India, minorities are non-existent and 

they being based on 1 y ~l-anguage or re 1 i g ion and by 

implication of both in combination.·· (16) 

The tribal community of India form an isolated group 

and are a cuitural and 10nguistic minority. Some tribals 

lack a distinct script, and thereby form a lingustic 

minority. 

Linguistic Minorities: 

Language is an important means of communication. The 

increase in political and economic participation during the 

post-independence era has witnessed an increase in political 

and economic participation. There has been an awakening 

about one's own culture and language. This has led to 

problems as within a political community, emotionally as a 

rallying point of group consciousness~lan~~serves as 

very frequent badge or symbol. 

The subcontinent of India has always known a number 

a 

of 

languages and dial~cts. as th~ figures in Table I reflects. 

The principal language~ used in various parts of the country 
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classified into broad categories the have been 

r Sanskrit based language as Hindi, Bengali, Gujarati and 

\ Marath i and Dravidian languages of Tamil, Telugu, Kannada 

and Malayalam. An important feature of contemporary Indian 

linguistic scene is that a linguistic group does not 

necessarily correspond to a religious group. For exa~le in 

Bengal, Bengali is the language of Hindus, the Muslim, and 

Christians alike. The Constitution of India recognizes 18 

Indian languages including Manipuri, Konkani and Nepali 

which were recently given recognition in Au~ust 1992. The 

linguistic reorganization of States in 1956 tried to solve 

th~ linguistic problem but it was not very successful in its 

a-ttempt as there have been subsequent divisions in Bombay 

and Punjab. The issue of linguistic minority is a sensitive 

is~su~ and administrators have to solve this problem without 
~ 

'prejudice to th~ numerous, regional language each of which 
! 

has a substantial contribution to make. 

Reljgjoys Mjnorjtjes: 

Religious minorities have played a very important role 

in Indian politics. Religion was the basis on which India 

was divided and Pakistan emerged. A pion~er scholar on the 
~ '--' 

problem of minorities in India, Dr. 'D.N.Sen is also of the 

view that in no other matter are they so sensitive as in 

regard to questio n relating to their faith. 
~ 

( 1 6 ) The 
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constitutional acceptance of minority status to organised 

religious communities has driven a wedge into Indian 

politics. In recent years, the whole concept 'Of providing 

group rights. is being questioned and majority communalism is 

gathering force. 

In India Hinduism is the religion of the majority and 

Muslims, Christian, 

minorities. Their 

Sikhs, Parsees are major 

percentage in population is 

religious 

given in 

Table II. According to 1981 census the religious minority 

communities constitute 16.46% of the population of India 

excluding Assam. The position is 

Muslims 

Christians 

Sikhs 

Buddhists 

Parsees 

11 . 35% 

2.43% 

1.96% 

0.71% 

0.01% 

Despite the safeguards provided in the Constitution a 

feeling of distrust persist among the religious communities. 

The' fear ·of majority lingers on. In the opinion of 

J.A.Laponce: "The claims of religious minorities may be 

grouped under three categories: freedom of conscience, 

freedom of worship, and· the absence of religious 

discriminatio~n. (17) 
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Backward Classes; 

Backward classes are an important segment of the Indian 

society. The term "Backward classe-s" is a coprehensive term 

and consists of three broad divisions each having its own 

distinctive background ~nd particular problems. These 

divisions are Scheduled ·castes, the Scheduled Tribes and 

other Backw~ard Classes. The 'issue whether these depressed ...,.___--..... 

sections are to be treated as a fminority' or not, was 

widely discussed in the Constituent Assembly and to this 

day, scholars are divided on the issue. As Dr. Wadhwa 
)I 

remarked "it is a proposition with a big question mark.U!J 

The British rulers in pursuance of their 'divide and 

rule' policy in the First Round Table Conference held in 

·London in 1930 gave them recognitio;n 1 by awarding separate 

repr13sentation along with other minorities in India. 

Mahatma Gandhi in 1932 undertook a fast unto death ~ 

~ against the Communal Award of 1932 under which these 

classes were granted separate electorate by the English 

Government. However, Dr. Ambedkar has categorically 

contended that the backwonard classes are a minority. He 
~---- - .......__ 

says ''The Scheduled Castes are really a rel~gious minority. 

The Hindu religion by its dogma of untouchability has 

separated the scheduled castes from the main body of the 

Hindus in a manner which makes the separation far more real 

and far wider than the separation which exists either 
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between. Hindus and Muslims, or Hindus and Sikhs or Hindus 

and Christians. (19) 

S.Nagappa and Muniswami Pillai in the Constituent 

Assembly pleaded the case of scheduled castes for their 

recognitioin as minorities. S.Nagappa 
___:------- ----"political minority" (20) whereasMuniswami 

caled 

----Pillai 

them a 

argued 

"The untouchables who form one'-sixth of the population of 

this sub-continent are~ minority community because their 

social, political and educational advancement is in a very 

low state. (21) 

K.M. Munshi and Seth Govind Das did not agree in the 

Constituent Assembly that backward classes are a minority~ 

K.M.Munshi remarked, "The Harijans generally known as the 

Scheduled Castes are neither a racial minority nor a 

linguistic minority ... The Harijans are part and parcel of 

the Hindu community. (22) Seth Govind Das observed "So far 

as minorities are concerned there are many minorities which 

infact cannot be called as such. For instance take the case 

of Harijans they are in fact,Hindus; they are not a minority 

like the Muslims or the Christians." (23) 

So the 'classificat;ion of Back~ard classes as 

'minorities' depends on one's particular perspective. Dr. 

Arun Kumar has remarked "the controversy leads us to 

conclude the backweard classes are unlike religious or 
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linguistic minorities for the reasons that the character of 

religious and linguistic minority does not change whereas 

the backw.· ,ard c 1 asses are not to remain in perfe"tui·ty. 
/ -- The 

minorities want to maintciin thejr separate identity whereas 

the backweard classes have been kept out of the majority by 
' 

force." (24) The probelms of ~inorities and the backward 

classes differ much in nature and scope. Dr. K.K.Wadhwa, 

while. agreeing to the above statement however, has argued 

that the Backward classes in India are a minority. He 

defined the t9-!Tl 'minority' as "Any Section of the citizens 

being small in number in a definite area in respect of 

religion, language or any other ground, seeking equal or 

preferential treatment either to maintain its identity or to 

be assimilated with the majority, is a minor1ty." (25) 

Minority is a reference to ·quantity whereas backW,'·ard.. 

class is a reference to quality. Backward classes are a 

depressed 

special 

segment of Hindu community and their struggle 
Ct. t'{ 

treatment and co~ncessio'n in order to come on -----
for 

par 

with other privileged classes. Separate provisions have 

been provided for the Backward classes in the Indian 

Constitution. The guaran~e- of equa 1 i ty guaranteed by 

14 coupled with the other specific articles 
fo...vowe.d 

Article 

guarantees a forwa~d treatment. The term 'mi~ority' has been 

used in the Constitution only under Article 29 and 30 .. They 

explicitly guarantee the protection of linguistic and 

reli~ious minorities. 
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The present dissertation is based on a study of 

'Lil"guistic' and "Religious' minorities which are 
~ 

specifically recognised and named as such in Clause (l) of 

Article 30 of the Constitution. 
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HISTORICAL BACKGROUND (ROLE QE BRITISH GOVERNMENT) 

Plurali.sm inane political community exists throughout 

the world of our day. Thus, most countries have within 

their. boundaries religious and linguistic minorities which 

have to be accommodated within the scheme of things, 

political, social and economic. 

India has had minorities within her territories for 

many centu re'rf s. It is a confederation of minorities where 

the Hindus, Buddhists, Jains, Muslims, Christians, Sikhs and 

Parsees have been there throughout history. The concept of 

linguistic minority is a fairly recent phenomenon when 

compared to religious minorities. India is a land of 

linguistic minority groups. No language group has absolute 

majority in this country. The growth of language, group 

consciousnes, intergroup relations owes its genesis to the 

British period. Both the religious and linguistic 

minorities pr.ovide a pluralistic orientation to the policies 

of the country. 

~ 
However pluralism has never presented the spectacle of 

religious or racial warfare that has marked ·the history of 

Europe. Whenever religious differences are present, the 
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different religious group tend to develop minority-dominant 

relationships and India is no exception.(l) The Indian 

religious map is a mosiac because of the influx of 

population professing diverg~nt faiths who came to India and 

were absorbed in the main~tream in the course of generations 

During the medieval period the Jains and the Buddhists 

formed a minority group in the context of their religious 

beliefs. The 'Buddhist minority was almost completely wiped 

out of India though Buddhism survived and developed outside 

the country. In later years the Muslim minority was a ruling 

minority and that too a microscopic one; hence the problem 

of minority in the real sense ot the term was not there. 

Signif)cantly, when we compare the India of thirteenth 

century with the India of seventeenth century, a change in 
~ 

Muslim attitude is seen~ Muslims who entered India as 

conquerors were ultimately conqu~d by the creed and 

culture of the conquered people. Though they retained the 

basic priricipals of their religion and culture, the Muslims 

-did mingle and merge with the rest of the po~ulation. They 

contributed to make the culture of India richer in many 

ways, which gave rise to composite Indian culture. The two 

different but forceful currents - Islamic and Hindu gave 

birth to a synthetic society and culture which may be termed 

as Indian. There was a absence of communal and racial 

feelings. 
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Zoorastians or Parsees came as persecuted group~ and 

have since then flourished. Muslims and Christian have had 

a far greater impact because of their affiliation with 

political power. In the words of D.E.Smith "Like the 

Muslims the Christian.Sin India bear·.; a stigma imprinted by 

history. It is the foreign origin of both Islam and 

Christanity, their past associations with foreign rulers and 

their present international ties which lead some Hindus to 

doubt the "Indianness' of those who profess these faiths." 

(2) The Christians are mostly located in South India where 

missionary work first started. 

The Sikhs form a part of the Hindus and desire respect 

from their religious and political history. The Sikh 

religion was a reaction to t~e atrocities of the Muslim 

rulers. TH-1651~ 
·The advent of Europeans into India and emergence of 

British as . sovereign power in the country opened a new 

chapter. It marked the beginning of a modern age and a new 

era in social political, administrative, cultural and 

educational fields. A handful of Britisher ruled the 

country and in order to rule effectively they created class 

caste and racial conscio~~nss in India. It were they who 

gave currency to the words like majority and minority and 

their problems. The main communities in India being Hindus 
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Sikhs and Muslims, the aim of British rulers was to dividE 

them. This shift from minority consciousn'tss to minorit) 

communalism was the attribution of British rule in India. 

Knowing well that divisions always weaken a nation and rend1 ---
it easier to hold in subjection Britishers souled the seec 

of hatred fear and d i s;::tr"{;st in the depth of the hearts 01 

the people of India. Religion was used politically to spli1 

through separate electorate, juristically through separatE 

familjlaws and cultural1y by for!enting caste quc..rrels anc 
........... ' 

linguistic disorders. Dr. K.K.Wadhwa has stated (3)... a~ 

a result of the British policy in India vis-a-vis thE 

minorities the latter became community conscious. And i 1 

would not be an exaggeration to comment that the very tern 

'minorities' in India was invented by the Briti.sh rulere 

themselves." 

'Divide and Rule' has been the maxi~ followed by all 

conquerer and rulers of foreign people,·From those of ancient 

Babylonia Assyria, Persia and Egypt down to Napolean ir 

Europe. The British impe~stp were no exception. They 

realized that in order to strengthen their position anc 

maintain ~conomic interests it is inevitable for them tc 

form an alliance with those section of the people which 

could never form a majority and so threaten British rule in 

India. Hindus could develop natio~nalist feelings and 
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challenge the impe~tistic rule. So British administrtion 

began to cultivate the strongest single minority viz. the 

Muslims. Syed S.Pirzada has stated ""Clive to fanning, 

Curzon to Cr~s, Minto to Mountoa~ten, Simla Deputation to 

Simla Conference, Partilt1on of Bengal to Partition of India 

Fourteen points to Fourteenth August· .... are the headlines 

of the march of events from'Plassey to Pakistan." (4) 

The policy of balance and counterpoise was deliberately 

furthered in the Indian army. Before 1857 the Indian Army 

had cosmopolitan character i.e. in it Hindus, Muslims, Sikhs 

etc. all were mixed up. Its common efforts in the great 

revolt of 1857 opened the eyes of the British rulers and 

thus there w~s the need to break up this solidarity. Policy 

of balance and counterpoise was deliberately furthered in 

the Indian army. Various groups were so arranged so as to 

prevent any sentiment of national unity growing up amongst 

them and tribal and communal loyalties were encouraged. 

"Centralization was, ther·efore coupled with policies working 

to a definite end; the preventing of a popular will of a 

United Indian gravitating towards an alternative centre of 

authority that would seek to replace the existing 

government." (5) 

Another grave menace for the British rule was the 

growth of nationalism ushered in by the British rule. 

English education which had spread first among the Hindus, 
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brou~ht with it the ideas of freedom and democracy. To 

counteract this developing nationalism~a rift in the society 

was necessary. The responsibility to achieve the object was 

g1veh to Professor Theodore Beck. He was appointed the 

Principal of Anglo-Oriental College of Muslims at Aligarh. 

Professor Beck was successful in not ony creating a gulf 

between the Hindus and Muslims but also widening it upto 

such an extent 'that it could not be bridged till today."(6) 

Summarising, Profess~r R.Coupland opined(with reference to 
' ~ 

tfl.e the appointment of Professor Beck) 'C(I t marked the turning 

of the tide, the end of the decline and the begin;ig of the 

recovery.·~ (7) The work of Professor Beck was estimated by 

a British ruler Sir John Strachey, as that of an Englishman 

engaged in empire-building activities in a far-off land. (8) 

Professor Beck declared that the Anglo-Muslim unity was a 

feasible proposition, Hindu-Muslim unity was impossible. (9) 

Partition of Bengal was another instance of creating a 

gulf between the two communities. The ferment tcre~ted by 

the lives and activities of men like Raja Ram Mohan Roy and 

Ram Krishna Paramhansa marks the dawn of national awakening 

in Bengal. In 1904 Lord Curzon decided to partitioin Bengal 

into Eastern and Western zones having Muslim and Hindu 
i 

majority population respectively. He held the view that 

India could only be subj'ugated on the basis of racial 

animos~ty ... · "that was the reason for the Partition of 
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Bengal ... to set up in Dacca a rival Mohamedan centre to the 

Hindu Centre of Calcutta." (10) Apparently the move was for 

administrative convenience but in reality it was a clever 

move to drive a wedge between the two communities. Ashok 

Mehta 
'f. 

and Achy u;ta Patwardhan remark "If a Mus 1 i m Prov i nee 

was to be created, why was it not created in the Punjab and 

North-West, why vivisect a Prov i nee united by' ties of 

history, language, custom and traditions ... 

A manifestation of the minority consciousness was the 

formation of Muslim League in 1906. It was a landmark event 

in the political evolution of the Indian Muslims. The same 

year a deputation, headed by H.H. the Aga Khan called upon 

th~ Viceroy in 1906 demanding ~eparate electorate~ ( l 2 ) 

Thereafter the Government of ·India provided separate 

representatioin for Muslim in elected bodies including 

legislative bodies. In legislative bodies Muslims were 

granted 25% seats of the total strength of elected members. 

Parties for election were described as Muslims and Non-

Muslims. The word Hindu was not used in any legislation. 

In respect of Municipal boards and district boards, even 

where· Muslim population was half percent of total 

population, ten percent seats were reserved for them. The 

British government maintained that ; t did not grant X OJ'\y 

privilege on the grovnds of minority status but on ground 

of being faithful supporter of British administration.(l3) 
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'I 
India owes the inceptioin of communal system seemingly 

to Lord Minto (Viceroy from 1905 - 1910) or perhaps to Lord 

Minto and Morley together in connectio:n W'.ith the so-called 

Morley-Minto reforms of 1909. According to Sir Surendra 

Nath Ba'herjee, "India owes to< lord Minto the system cf 

communal representation for the legislative councils, from 

the meshes of which it will take her many long years to 

emerge .... "( 14) 

The Morley-Minto Reforms of 1909 introduced the system 

of separate electorates and representatioin for the Indian 

Muslims. The British governent introduced the communal 

principle in the constitutional machinery of the Indian 

state. The principle was, in subsequent period, extended 

and applied in the case of such communities as Sikhs~ the 

depressed classes and other minority groups in the country. 

Lord Minto declared that the people of India ought to be 

represented in their municipalities, their legislative 

assemblies, not according td ~heir number but a6cording to 

their beliefs and traditio\ns. As a result during the 

British rule, <within the framewo~k of Indian nationalist 

movement, there developed a political consciousness dmong 

minorities like ~uslims 1 Depressed classes and Sikhs. 

"The British created artificially K.B.Krishna remarks: 

sevem.l :~~ c 1 asses. The moment these classes came into 

existence, <the struggle between them began. The British 
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gave an impetus and a legal acceleration to these 

struggles ... Both Minto and Morley openly used this idea of 

counterpoise in their letters and circulars." (1~) 

The main theoretical idea of this policy is "the 

principle of communities classes and interests. It is 

solely concerned with the balance of interests, classes and 

certain religious 

c 1 annnfred for 

adherents as each interest and class 

power. The real object of communal 

electorates was to set up a Muslim 
. n 

profess i o,_a 1 as a 

counterpoise against 'the Hindu professional class after 

creating land'e"d,mercha~t, and commercial limited electorates 

which returned their respective classes. Herein lies the 

theory of the origin of communal representation. (16) 

In the Government of India Act, 1919 not only the seats 

in legislatiiYe were reserved for Muslims but a new policy of 

winning over Scheduled Castes and to divide Hindus was 

evolved. In 1~09 the electorate was split into four commuanl 

divisions, in 1919 it was fragmented into 10 parts and in 

1935 th~ number was rai~ed to 17. Under the Government of 

India Act 1935, seats in legislature were not only reserved 

for the Muslims but also for Anglbindians, Europeans, Indian 
r· 

Christian, representatives of trade and . commerce and 

representatives of labour. ·All these r9servations were not 

done in the interest of any 'mtnority' but to secure help 

and support for British rule in India. 
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The British also tried to create a gulf between 

Brahmins and non-Brahmins 
1 

between_ touchables and 

untouchables, Hidnus and Muslims, Sikhs and Muslims. They 

tried to driv~ a wedge between Keshdari Sikhs and a general 

body of the Hindus in a planned and systematic way.f~c~Tried 

forge Anglo-Sikh alliance in Punjab o_fn the lines of to 

Anglo-Muslim allipnce. But because of close ties of blood, 

culture and religion betWeen Keshdari Sikhs and Hindus, this 

task was not easy. So,_ they had to move slowly and 

cautiously. The first step was separate enumeration of 

Keshdar i Sikhs ; n census of '1911 , and second was- the 
' ' 

extension of separate ele~torate to Sikhs in Government of 

India Act 1919. The Government accepted the Keshdari Sikhs 

as third party besides Hindus and Muslims for any political 

and constitutional settlement. As a result of communal 

electorates the minorities became unduly and unhealthily 

communally conscious and a tendency to emphasize differences 

and demand undemocratic special privileges at the expense of 

other communities grew, and, with time, went on increasing. 
( 

This ~ltimately lead to balkanizatioi~ of India and a 

weakening of the resistance of people to British power. 

Their policy in India was the amalgam of coercion, 

counterpoise, concession and strengthening of paramounA(cy. 

According to Radh~krishnan "separate electorates intensified 

communal consciousness and created such an atmosphere of 

mistrust and hostility as to arouse demand for Pakistan.(17) 
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Thus, the~e is enough evidence to conclude that the 

minority problem, as it confronts us today is largely a 

·creation of the·British rule. Our nationalist leaders were 

aware of this p~oblem and put forth a number of proposals to 

solve this problem. The Nehru Report and Sapru Report are 

prominent work done by eminent nationalist leaders. Nehru 

Report was formulated by a committee headed by Motilal 

Nehru, in the year 1928. In this committee, full and 

adequate;; representation was given to all religious 

communities ahd groups of India. It recommended a list of 

fundamental rights along with safeguards for minorities, 

which included the right to freedom of conscietce and free 

profession and practrce of religion, elementary educatio;·n 

for members of minorities 1 reservations for seats for Muslims 

where they were in minority and for non-Muslims in NWFP. 

Karachi Resolution adopted by Congress in 1931 was another 

major step in the development ·ofi constitutional right for 
I Indian peop 1;e. The Sapru Report was submitted by a 

committee headed by Sir Tej Bahadu~ Sapru in 1944. The 

1
. .Y\ 'r 

vo un\l,_ous report was pub 1 i shed in 1945, with a very 

comprehensive as well as objective account of the problem of 

minorities in India. It condemned the idea of partition of 

country into two or more sovereign states. The report 

incorporated a number of fundamental rights including 

liberties .of the individual, equality of rights of 
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. c ~ f b. th l. . citizenship of all nationals 1rrespet1ve o 1r , re 1g1on, 

colour, caste or creed; f~ll religious toleration, including 

non-interference in rel.igious beliefs practices and 

institution~;· protectio~ to language and culture of all 

communities: The most im~ortant .safeguard given to the 

minorities ,in a democracy is considered in the scheme of 

rep resenta t i .on. Ten percent of total seats were to be 

allotted to some special interests and the rest to be 

distributed among Hindus, Scheduled Castes, Muslims, Sikhs, 

Indian Christians;Anglo Indians, and other communities. The 

Committee al~o made a recommendation, a definite improvement 

upon any ear'l i er recommendations 
1 

for a composite executive 

at the Centre representing Hindus, Scheduled Castes, 

Muslims, Sikhs, Indian Christians and Anglo-Indians, their 

representation being as far as possible, a reflection of 

their streng'th i~ legislature. The committee also 

recommended for Muslim representation in the Central 

legislative from British India to be at par with the 

representation given to Hindus, provided the Muslims agreed 

to the substitution throughout of joint electorates with 

reservation of seats for separate communal electorates. 

Minority ProbJerD 1lD..d. Evolution 
Qf Constituent Assembly: 

In the last decade before Independence the communal 

question was inseparably linked to the proposals for the 

creatio~n of a constitution making body which in turn 
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A o 
depended upo~ a decision o;n the questi~ whether India was 

going to be ~ole successor of the British government or 

demand for Pa~istan was to be conceded. During this decade, 
CL 

as the prospe~ts of withdr·aw"l from Indian scene grew, the 

di ffer:;ences .between Congress and League became more 
I 

pronounced and uncompromising and problem of minorities 

assumed formidable proportions. (18) The Congress took its 

stand on independence, almost immediate and unconditiona~ 

the League on' self-determination. World War II made the 
/( 

bent a little towards the nationalist demands. Government 

The August offer of 1940 declared that the framing of new 

constitution would be the responsibility of Indians 

themselves and that the body framing the constitution would 

be represented by diffe(;r~nt communities of India. This was 

rejected by both Congress and the Muslim League for various 
0 . 

The tripps proposal of March 1942 which granted reasons. 
' 

the right of secessfo'""":'n to provinces and Indian states, was 

another step to protect the interests of religious and 

racial· minorities. The Congress rejected it as it 

encouraged parti~ion politics. The Working Committee of the 

Indian National , Congress i:l'>l. a resolution stated: The 

acceptance before hand of novel principle of non-accession 
7 ' 

for a province is also a seve:re blow to the conception of 

Indian unity." (19) Muslim League rejected it on the ground 

that it fa i 1 ed to i ncoporate a provision for sep)il'ld.e 

Constituent Asse~bly. 
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After the' failure of Cripps proposals, the 

Cabinet~iss~o~n . which came to India in the spring of 1946 

issued a statement known as the Statement of May 16, which 

co~ntained its recommendation on three matters - the demand 

for partition, the basic form of the constitution, and the 

machinery for constitution making. It suggested that there 

should be a advisory committee to discuss the 
I 

rights of 

minorities. It provided for the inclusion of a Bill of 

rights, as partial answer to the question of minority right. 
I 

Constituent Assembly was made responsible for the framing of 

the constitutio1n~ however, its acceptance by the government 

would be conditional on adequate protection to the 
I 

minorities. 

Thus, th~ minority issue was one which delayed 

indepedence fo~ a couple of years. The reasons for the 

origin of the problems are wide and many and the 

government was responsible for it. However many 

differ on this issue. and opf_n~ that the British 
i 

:CM pe rl.t:L 
J.yepe-r 1 i st~ 

historians 

could not 

have divided a~d ruled India unless the ruled were ready to 

be divided (20). 

The minority problem was a major thorn in the 

Constituent Assembly. After much deliberations which are 

discussed in the next chapter minority cultural rights were 

accepted and guaranteed by the Constitution. 

Linguistic Minorities: 

The issue of linguistic minority does not have a long 

and chequered history when compared to religious minorities. 
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The question of \ing0istic minprity arises when the language 

of the maj~rity is used in administration,education and 

adjudication. During the British rule it arose when by the 

Act no. XXIX 6f 1837 the Governor General in Council 

empowered the Provincial Governent to substitute the 

vernacular language of the country for the Persian in legal 

proceedings and in proceeding relating to revenue. ( 21 ) 

This step was appreciated by majority community but resented 

by minority community. Another dimension of the problem was 

that· the states were heterogeneous. The 1891 Census of 

India revealed· that the admi n i strat. i ve boundary of the 

Provinces in most cases did not correspond to the linguistic 

area of India. The Provinces were organised on exigencies 

of the situaiio~n satisfying to military political or 

administrative needs. As a result each province contained a 

number of provinces.. The demand for homogeneity of language 

has been 
v... 

prim:e for<;:e in reshaping the political map of 

India. The Partition of Bengal was vehemently opposed on 

this ground. In 1911, the British Government bowed to the 

determined movement of the· Bengal ees and dec 1 a red the 

annulment of. partition. On the same ground, the Assamese 

opposed the annexation of Chittagong Division with Assam. 

(22) In Bihat, a newspaper named Muregh-i-Suliman raised the 

slogan "Biha'r for Biha~3) The Pioneer categorically stated 

"Bihar has always been Bihar and Bengal Bengal"Q-.4) 
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C H A P T E R III 

CONSTITUENT ASSEMBLY AND.THE MINORITY PROBLEM 



.Q ti A E. I .f B. ill 

CONSTITUENT ASSEMBLY ANQ ItlE MINORITY PROBLEM 
I 

The Constituent Assembly of India was convened on 

December 9 1946' on the recommendation of the British Cabinet 

Mission. 

The Cabinet Mission i: was d iiect 1 y influenced by the 

Coupland Plan and, on the basis of the recommendations of 

the latter the Cabinet Mission concluded that the whole 

constitutional problem of India boiled down to the communal 

question.(l) ~eginald Coupland had come to India in 1941 

and had given some proposals on the Constitution of India. 

He emphasized the inadequacy of "numerical democracy" as the 

Musli~s were against it. (2) His chief emphasis was on the 
! 

rule of consensus in Constitution-making. A sma 11 

constituent assembly, where all communal questions cou~d be 

directly sorted out, was more desirable. 

The Cabinet Mission felt the need for an Indo-British 

treaty as was anticipated by Cripps Mission Plan. 

treaty would prottetthe "raci~l and religious minorities 
I; 

The 

of 

India". The Cabinet Missioin also felt the need for a treaty 

"to provide for certain matters arising out of the transfer 

of power." (3) The British Government's v1ew was that it 

would deal with minority right. 
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The Cabinet Missiron was against direct elections. for 
I 

the formation of a Constituent Assembly. It recommended the 

e Y"' v: 
e 1 et.i on of a cotnst i 'tuent Assemb 1 y by the provincial 

legislative Assembly which "had th~mselves been elected under 

the Government of India:Act of 1935. The problem caused by 

the heterogeneous nature 9f the Indian society was reflected 

while constituting the As~embly. The Cabinet Missio~n had 

set in detail the compositi~in of the Assembly to make it as 

broad based ·as possible. It took an important decision 

when, for these purposes, it recognized only three 

communities in India- 'General', Muslims and Sikhs, the 

'General' community including all those who were not Muslims 

or Sikhs. Parsees
1 

Anglo-Indians Indian Christians, members 

of Scheduled Caste and Scheduled Tribe and even women were 

accommodated in the G'neral category. The majority 

principle in voting would adversely affect the 

representation of the smal,ler communities as they would lose 

the weightage they have in provincial legis.lature. 

Therefore, in paragraph 20 of the Plan, there was the 

provision for the appointment of an Advisory Committee of 

the Constituent Assembly on the "rights of citizens, 

minorities and tribal and excluded areas", containing "full 
I 

representation of the interests affected", in order "to 

report to the Union Constituent Assembly upon the list of 

fundamental· rights the clauses for the protection of 
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minorities and a scheme for the administration of tribal and 

excluded areas and to advise whether these rights should be 

incorporated, in th~ Provincial group or Union 

Constitution." (~4). 

~ 
Throughout the period for which the Assembly met~ the 

problem of safeguards for minorities remained an important 

and controversial issue and continued to engage the 

attention of.the members till the Assembly had completed the 

draft of the entire Constitution in November 1949. A number 
' 

of meetings were held at various levels, i.e. from the 

assembly of the general house to a number of sub-committee 

proceedings. 

As far as the minority question was concerned the 

convening of the Assembly had brought the Congress in a very 

delicate position. It had· to secu~e the consensus of the 

minorities while still satisfying the majority. National 

Unity was its basic premise. To secure agreement of . the 

minority if 1 it bent over much towards concedjng minority 

interest the consciousness of separate identity would be 

encouraged and, on the other hand, it could not afford to be 

called call~us on the issue of minorities. Moreover, to 

remain unconceding would be giving credence.to the Muslim 

League criticism of Congress being a 'Hindu' Party. The 

British 
I 

rulers had always claimed that they had special 

duties towards minorities. ~ 
The Congress was thus on trial, 
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and had of necessity to demonstrate its good 

intentions." (5) The Cabinet Missio-Jn Plan had suggested a 

Constituent Assembly of 389 members for undivided India. 296 

members were t.o be e 1 ected from the Provinces a'nd 93 from 

the Indian States. The division of 296 seats among the~ 
, 

representatives of British India (Provinces) of the va:;t
1
ous 

communities and interests were as follows: (6) 

Hindus 163; Muslims 80; 

Anglo Indi~n 3; Indian Christians 6 ; 

Par sees 3• 
' 

Sikhs 4; 

Scheduled Caste 31 Backward tribes 6 

The above break-up clearly reflects the wide spectrum 

of representation. Every community in India, big or small, 

was given repre~entation. 

But the above proposal did-not find favour from all 

quarters. The Muslim League objected to the dominance of 

Congress in the House and contended that "it would rest 

entirely with the majority to take such decision as they may 

think proper or suit them." (7) Sikhs were also not totally 

agreeable to this. A resolution of the Sikh Panthic 

Co nfe~nce was passed on 10 June 1946, it declared: 
\ 

"The Cabinet Mission's proposals were wholly 

unacceptable to Sikhs." (8) The Congress appealed to the 
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Sikhs to reconsider their decision and assured them of 

"support i~ removing their legitimate grievances and 1n 

securing a9equate safeguards for the protection of their 

just interests in Punjab." (9) The Sikhs later on decided 

to join the Cosntituent Assembly. The attitude of the 

British Government was also not encouraging. On the one 

hand they ,pleaded: "We cannot allow a minority to place a 

veto on the advance of the majority." On the other hand, 

when the Muslim League d~cided to boycott the proceedings of 
I 

Constituent Assembly, the British Government declared 

·· Shou 1 d the Canst i tut ion come to be framed by a . Canst i tuent 

Assembly in· which a large section of Indian population had 

not been represented, His Majesty's Government could not, of 

course, contemplate ... forcing such a Constitution upon any 

unwi 11 i ng parts of the country." ( 10) In a way the 

Government maintained a hostile attitude. 

·rn spite of the above cited problems, the first meeting 

of Constituent Assembly took place on 9 December, 1946, as 

planned. The Muslim League boycotted it. Almost all the 

other ·minorities irrespective of the members' political 

affiliation joined it. After the acceptance of the Partition 

Plan of, 3rd June 1947, the structure of .the Constituent 

Assembly, was reorganised. the total atrength of the House 

was reduced to 324, .of which 235 members represented the 

Provinces and 89 the Indian State. Whatever might have been 

the total strength of the Constituent Assembly at any stage 
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it nevertheless represented a cross-section of the 

population of the country. Members of the minority 

community were vocal and active members for example, Dr. 

H.C. Mookherjee, a Christian representative was the Chairman 

of the Sub-Committee on Minorities and the Vice-President of 

Constituent Assembly. 

In .the first two sessions held between 9th December 

1946 and 25 January 1947, two very important resolutions 

were adopted in the Assembly. One was a resolution 

regarding Aims and Objectives of the Constituent Assembly 

and the other regarding formation of the Advisory Committee 

on Fundamental Rights, Minorities etc. The philosophy 

behind providing safeguards to various minorities can be 

traced back to the Objectives Resolution. It set the tone of 
. ' 

the future constitution. In the language of Pandit Nehru "it 

is a Resol4tion and yet it is something much more than a 

resolution. 'It is a Declaration. It is a firm resolve. It 
I 

is a pledge and an undertaking and it is for all of us I 

hope, a dedicati.on." (11) 

minorities were: ( 12) 
i 

The c·l auses relevant to 

(a) Wherein shall be guranteed and secured to all the 

people of +ndia justic, social, economic and political, 

equality of status of opportunity, and before the law; 
I 

freedom of ;thought, expresiion, belief, faith, worship, 

vocation, a~sociation and action, subjectto law and public 

morality; and 



(b) Wherein adequate safeguards shall 

minorities, ba'ckw.:.jld and 1 tribal areas, 

other backward classes. 

be 

and 
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provided for 

depressed and 

The resolution was widely acclaimed by all including 

the members of .the Minority Community. Representative of the 

Sikh Community, S.Ujjal Singh, welcomed the resolution as an 

assurance to. backwards and minorities that their interests 

wou 1 d be safeguarded. ( 13) 

The spirit of objective resolution was visible in the 

resolution for the setting up of an Advisory ·committee on 

Fundamental Rights and Minorities. Moving the resolution in 

the Assembly· on January 291947, Govind Ballabh Pant laid 

particular emphasis on the importance of the question of 

. . t. ({ m1nor1 1es .. ;. The question of minorities everywhere looms 

large in constitutional discussions. Many a constitution 

has foundered on this. rock. A ·satisfactory solution of 

questions pertaining to minorities will ensure the health, 

vitality and strength of free state of India that will come 

into existence as a result of our discus~ioins here 

Unless the, minorities are fully satisfied, we cannot make 

any progress, we cannot even maintain peace in an 

undisturbed manner." (14) 

Canst i tut i); n-mak i ng is a very complex affair. The 

framers of the Indian Constitution, like legislative bodies 
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all over the world, made use of the committee system in 

order to save time and promote legislative efficiency. A 

number of constitutional committees were set up to deal with 

different problems facing the Constituent Assemby. While 

constituting the Advisory Committee which was to be the 

principal instrument for securing the just consider~tion of 

the' minorities problem in terms of Cabinet Mission Statement 

of May 16, 1946, the Congress Party took care td ensure that 

the Committee represented all communities and major classes. 

There was rio representative of the Muslim League on the 

Committee as the League had from the very beginning 

boycotted th~ Assembly. But care was taken to facilitate 

its effective participation if it decided to do so at any 

stage of proceedings. 

Scope of Advisory Committee b~ing multifarious - five 

sub-committees were set up - two of them being the sub-

committee on minorities 4nd the sub-committee on Fundamental 

Rights. It was in these two sub-committees that the problem 

of saf~guards for minorities was gradually settled. The 

Minority Rights Sub-committee was set up on 27 February 1947 

by the Advisdry Committ~e. The task of the Sub~committee 

was going to be difficult. In its preliminary meeting, 

Rajagopalachari deprec£ed the general desire to take up the 

question of "political" minorities. He was in favour of 

concentrating on '"the minority rights so called.·· Whi 1 e 

G.B.Pant and several minority leaders wanted discussion on 

both. (15) The Chairman of the Sub-committee was or. 
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H.C.Mookherjee, a Christian leader. The Sub-Committee on 

Minorities 

suggested 

at its first sitting adopted a questionnaire, 

by K.M.Munshi, in order to know the vefws of the 

membe~s concerning the nature and scope of safeguards of 

minori,ties. The questionnaire was as follows: (16) 

(1) What should be the nature and scope of the safeguards 

for a minority il'\ the new Constitution? 

(2) what should be the political safeguards of a minority: 

(a) in' the centre; (b) in the provinces? 

(3) What should be the economit safeguards of a minority: 

(a) in the centre; (b) in the provinces? 

(4) What should be the religious, educational and cultural 

safeguards·for a minority? 

( 5 ) What machin1ry should be set up to ensure that the 

safeguards are effective? 

(6) How is it proposed that the safeguards should be 

' • I • el1m1nated, 1n what time and under what circumstances? 

Besides replies to this questionnaire, the Sub-

Committee received certain notes and memoranda from the 

representatives of minority communities and 0rganisations. 

Dr. B.R. Ambedkar submitted an exhaustive note, which, 

besides deali.ng with politica1 and social safeguards for 

minorities, argued that
1 

the Scheduled Caste grotp .. is a 

minorit~. (17) The Sikh Community's case was p~t forward by 
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Ujjal Singh and Harnam Singh, two members of the Minorities 

Sub-Committee. It suggested precise political safeguards 

for the community. Another important demand was for 

reservations and educational faciltie-::s for Mazahbis, 

Ramdasia and Kabir Panthis. (18) Frank Anthony and S.H. 

Prater submitted' their separate memoranda on behalf of 

Anglo-Indians in which they claimed special treatment for 

the community. S.H. Prater pleaded for political safeguards 

for his community. No specific communal safeguards were 

asked on behalf of Indian Christians and Parsees. Rajkumari 
' 

Amrit Kaur a Chri:stian Congressite presented the national 

point of view. She said "privileges and safeguards really 

weaken those that demand them. They are a definite bar to 

unity, without which there can be no peace as also to 

efficiency without which the standards of good governance 

are lowered.~ (1~) Parsee comm~nity, also, did not claim 

any special privileges. No memorandum was presented on 

beha 1 f . of the Mus,l i m League as it was not participating in 

the proceedings of the community. 

The sub-committee had prolonged discussions on various 

points before them and the safeguards revolved around 

following issues: ·(i) Religious Freedom; (ii) Cultural. and 

Educational Rights; (iii) Political minorities ·and Statutory 

reservation. The replies received to the questionnaire 

raised the following issues: 
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(1) repre~entation in Legislatur~s; joint versus seprate 

electorates and we~ghtage; 

(2) reservation of seats in the Cabinet; 

(3) r~servation in services; 

(4) administrative machinery to ensure minority right 

(partly covevred by makihg certain fundamental rights 

justiciatile. (20) 

The Sub-committee on Minorities had a cosmopolitan 
o .. :n .. 

character~so an unjmous decision was diffiucult. Moreover, 

the committee could not make a detailed report due to 

shortage of time and its report submitted before the 

Advisory Committee on July 27, 1947 contained merely a brief 

summary of the conclusions reached by it. The report 

contained the following de~isions: 
' 

(l) The demand for separate electorates and weightage 

should be rejected and the principle of joint 

electorates with seats reserved for minorities on a 

population b~sis should be accepted. 

(2) The demand for reservatio~n of seats in the Cabinet 

should be rejected. 

(3) The -demand for reservation of posts 1n the public 

services on a population should be accepted. 
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(4) Special Officers should be appoi~ted to look after the 

safeguards and interests of minorities. (21) 

AdvisorY Committee. Stage: 

When the report of the Sub-committee c~me up for 

consideratioin before the Advisory Committee for its 

consideration in Ju~y 1947, the Committee endorsed almost 

all the conclusions reached by the sub-committee except 

w~~th regard to Anglo-Indians for which it appointed a sub

committee to report on the position of the com~unity in 

certain services and the exis~ting educational facilities 

for them. The clause that there should be no separate 

electorate for elections to legislature was accepted as it 

led to widening of communal differ"2ences. There wou·::ld be 

reservations in Central and Provincial legislatures for 

certain specified minorities but they could contest general 

seats also. No recommendation was made for any specific 

reservation for Anglo-Ihdians as the members were ultimately 

persuaded to withdraw claims for any statutory reservation 

on the understanding that the President and Governors would 

have power to nominate their representatives if Anglo-Indian 

failed to secure proper representation at the general 

elections. The committee postponed coneideration of 

safeguards for SikH community. There was no statutory 

provision for rese~vation in the Cabinet. The Advisory 
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Committee also recommended for the appointment of a special 

Minority Officer at the Centre and in the Units charged with 

the duty to ensure implementation of safeguards of 

minorities. 

The AssemblY Stage: 

The report of the Advisory Committee was considered by 
, 

the Constituent Assemb1Y on August 27 and 28, 1947. The 

Report of Minority Rights was discussed in the Constituent 

Assembly, and though the main recommendations'were adopted 

without any modifications and alterations, a 1 i ve 1 y 

discussion took place. Introducing the report on minority 

rights, Vallabhbhai Patel described the report as "the 

result of a general consensus of opinion between the 

minorities themselves and the majority." (22) Discussion 

centred around joint or separate electorates. :Members of 

the Muslim League pleaded for separate electorate to 

safeguard the interests of minority community. B.Pocker and 

Khaliquzzaman were prcminent among them. But there were 

organisations among the Muslim community, like, The Shia 

Political Conference, which supported joint electorat~es. 

Govind B~llabh Pant and Sardar Patel also vehemently 

criticized the proposal. The amendment was rejected by the 

Assembly. 
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Special claims of'the Anglo-Indian community were dealt 

by a sub-committee.Their re:?pc~t consisted of a 9tudy of the 

position of Anglo-Indians in certain services and the grant 

of special educational facilities for them. The 

recommendations were welcomed by the members of the 

community. 

These decisions of the Constituent Assembly were 

incorporated in the Draf~ Constitution prepared by 

Constitutional Advisor. The provisions were considered by 

the Drafting Committee on February 5 and 6 1948. The 

various provisions were formulated into the articles and 

were placed in Part' XIV under the title "Special Provision 

relating to Minorities." (23) This part of the Draft 

Constitution was based on the decisions of the Constituent 

Assembly and the recommendations of the two sub-committee 

on tribal people. 

The problem of the minorities engaged considerable 

attention of the Drafting Committee 
1 

because of its 

complicated character and 1 bitter legacy. While introducing 

the Draft Constitution to the Assembly, Ambedkar referring 

to the articles on safeguards for minorities remarked: 

" ..... I have ho doubt that the Constituent Assembly has done 

wisely in providing such safeguards for minorities as it has 

done. In this country both the minorities and the 

majorities have followed a wrong path. It is wrong for the 
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majority to deny the existence of minorities. It is equally 

wrong for the IT)i nor it its to perpetuate themse 1 ves... ( 24) 

The Draft, Constitution is d i v i·ded into 18 parts and 

Part 14 that runs from Articl~ 292 t'o 301 is ~xclusively 

devoted to the special drovisions relating to minfties. 

Part lii of the Draft Constitution dealt with Fundamental 

Rights which by its very implications protected the 

minorities. Major steps were as follows: 

( 1) Articles '292 to 294 of the Constitution provide 

reservation of seats for minorities in the House of People 

and the Legislative Assemblies the State. Reservation was 

.de prov1 d for Muslims Indian Christians 

Scheduled Castes and Scheduled Tribes. 

An g l.o- In d i an s , 

(2) Claims of atl minority communities would be taken into 

consideration consistent of the administration, in the 

making of appointment to servics and posts in connection 

with the affairs of the Union or of States (viz. railways 

customs, postal and telegraph .services). The~ould also get 

some special constitutional grants (Article 296). 

(3) For the first two years the Anglo-Indians would enjoy 

all old privileg~s about appointment in certain services 

(Article 297). In educational field, they would continue to 

get certain special grants 



53 

(4) Special officers on minority affairs would be appointed 

by the Central Government (Article 299). 

The position of East Punjab and West Bengal was 

uncertain on account of large scale shifting of population 

following partition"'· The Draft Constitution did not 

incorporate any provision with regard to these provinces. 

The question of Sikhs was unsolved. A sub-committee 

constituted for this purpose recommended reservation of seats 

as for other minorities. 

The cause of separate electorates and statutory 

reservations ~ri the exec~tive was lost with the announcement 

of 3 1dJune plan. There was actually a revulsion against it 

after the murder of Gandhiji. (25) When the scheme of 

partition was executed, the general nature of the 

Constituent Assembly and its various committees changed 

considerably. The division of Punjab and Bengal to carve 

out a new State of Pakistan, and the consequence migration 

of people, disturbed the proportion of various communities. 

There was a considerable effect on the nature 6f minority 

problem. A number of important decision were redrawn. 

The report of Advisory Committee on Minorities 

Fundamental Rights etc. came up for reconsideration on 30 

December 1948. The members recommended that in country 

already partitioned on communal basis, there was no need for 

reservation of religious m1nority. Reservtion of seats 

would lead to separatism which would be contrary to concept 
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of welfare secular state. The resolution for the abolition 

of all reservation fo~ minorities other than Scheduled Caste 

found whole-hearted support from an "overwhelming majority" 

of members of Advisory Committee.(26) The above statement 

in the report can be called exaggerated if not erroneous. 

Actually, one member out of four Muslim membe~s of the 

Advisory Committee present in the same meeting supported it. 

Another Muslim (Ja~ar Imam a Leaguer) opposed it, the two 

congress Muslim members Abul Kalam Azad and Hafizur Rahman 

were silent. ~ajamul Husain was absent. There is no 

"proof" that the majority of t'he Muslim members of the House 

were in favour of resolution.(27) 

The Advisory Committee passed the resolution with 
-"-. 

o': ne 

dissenting, in ,the following term: "That the system of 

reservation for minorities other than Scheduled Castes .in 

legislatures beabolished." By an amendment, the system of 

reservation was limited to a period of 10 years. Certain 

minor changes were made in respect of Anglo-Indians. The 

motion as amended, was adopted by Constituent Assembly on 

26th of May 1949. With the adoption of this amendment by the 

founding fathers of the Indian Constitution, the very 

distinciive featu~e of the problem of Indian minorities got 

revolutionised. It no longer remained a political problem 

but became a cultural and social one. Jawaharlal Nehru was 

so much moved by the new_change that he described the 

proposal as a "historic turn in our destiny." 
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On 14 October 1949, ~hen Article 296 (reservation of 

services for mino~ities) was being discussed, Ambedkar moved 

an amendment · seeking the abolition of 
I 

reservation in 

services except for Scheduled Castes and tribes (who were 

backw~ard people): The Muslim and the Sikh members strongly 

objected to the alteratioin of an already decided policy. 

The Sikhs directly blamed the Congress for breaking 

promises. However, the amendments were adopted by the 

Assembly. So, ultimately there were no political rights for 

religiou~ minorities. This radical charige was due to the 

immediate impact of partition of country on communal lines. 

Ralph H.Retzlaff write: "(1) Had the initial timetable 

which called for the completion of the derafting of the 

Constitution by the fall of 1947 been adhered to and (2) had 

the minorities I especially the Muslims, adopted a 

conciliatory attitude, it is clear that the Constitutioin 

would have included political safeguards of th 

minorities.(28) 

Religious rights became a central point of minority 

rights. Minorities were assured that their group.· rights 

would be protected.On 26 March 1947, the Sub-committee on 

Fundamental Righ~s adopted a modified versioin of Munshi's 

draft article. The draft read as follows: "All persons are 

equally entitled' to freedom of conscience and the right 
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freely to profess and practise religion in a manner 

compatible with public order, moyality or health. The right 

to profess and practise religion shall not include economic 

financial or political· activities associated with religioue 

worship." The Sub-committee adopted Ayyar's clause about 

communities being free to set up their religiou~ 

institutions; Two women members Amrit Kaur and Hansa Mehta 

were however, opposed to this form of religious right whicr 

would block the reforms like devdasi and child marriage. Sc 
I 

the right to "practice" religion was removed. (29) Other 

issue which generated heated debates were right of 

propogation. The Christi an members were particularly 

concerned about it while the Hindu alleged undue influences 

in propogation. But this right was incorporated in the Draft 

Constitution. 

Munshi's draft about conversion involved some 

controversy. But.eventu~lly the article was dropped. The 

House readily accepted Munshi's amendment that, 

notwithstanding, religious freedom, the state wbuld be able 

to legislate for the purpose of "throwing open Hindu 
' ' 

religious institutions of a public character to any class or 

section of Hindus." (_30) The question of religious 

instructions in educational institutions underwent several 

drafting operations. The Advisory Committee and an adhoc 

committee studied the proposal which was t!·hat. religious 
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instruction would not be permitted in any institutions 

receiving state aid. Later on, in the draft Constitution, 

the .~e above restriction was applied to schools "wholly 

maintained by State funds and it was made optional in an 

institution receiving aid. 

Cultural and Educational rights were sought to be 

protected as justiciable rights to assure the minorities 

that their special interests would be safe under the new 

Constitution. A guarantee of protection of these interests 

first found a place 'in the draft prepared by K.M.Munshi as 
' 

well as t~ose prepared by K.J.Shah and Harnam Singh, all of 

which were submitted to sub-committee on fundamental rights. 

Theie prpvisions were to be included as fundamental rights 
'o._s ~e_y i.JI/e;-e....-

but ;.._ related to protection of minorities the sub-commit tee 

on minorities was thought to be a suitable forum for its 

discussion .. Their report was submitted on April 1947, to 

the minorities sub-committee. Mahavir Tyagi opposed any 

commi0tm~nt towards minorities until the question of 

partitionc_; was settled and attitudes of the other state 

towards its minorities was settled. However, Ambedkar 

deprecated this idea and stated that rights of minorities 

should be absolute and not relat~ve. Sub-clause 2 of the 

clause 18 which related to freedom of admissio~n of all 

communities 'in "State e:ducational institution" and banning 

of compulsory religious instructimns was referred back to 
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Advisory Commiottee. (31) Clause came back in same form and 

was passed 6n 3d Augus~ 1947. It formed Article 23 in D~ft' ,. 

Constitution with an added clause that no citizen would be 

denied admission into a state aided ins~titu~ion on grounds 

only of religion, race, caste, ·language. . ' 

The other issues which were discussed at length were 

prohibition no~ only of intoxicants but also of tobacc6. 

Ambedkar accepted the first and not the second. Prohibition 

of €ow slaughter was a sensitive issue and Muslims 

considered it as an overiding of their religious sentiments. 

But finally it 'Was passed. 

One major issue on which Muslim leaders were adament 

was 
1
the protection of Muslim Personal Law. Masani, Mehta 

and Kaur in the Fundamental Rights. Sub-committee demanded 

the guarantee of uniform social code within 10 years. 

The Minority. Rights Sub-com~ittee wanted 
!' 

it to 

(32) 

be 

voluntarily accepted to the minorities. Munshi, A.K. Ayyar 

and Ambedkar while discussing it in the Draft Constitution 

made a fervent advocacy of a uniform civil code.(33) The 

amendments were negatived. The development of Uniform Civil 

Code was accepted as a Directive Principle of State Policy. 

Cultural and Educational rights which finally took shape in 

the Draft Committee or the amended form of its Article 23 is 

as follows.(34) It was divided into two separate, articles. 

Article 29 and 30. 
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29(1): Any section of citizens residing in the territory of 

India · or any part thereof having a d i st i net 1 anguage script 

or culture of its own shall have the right to conserve the 

same. 

( 2) : No citizen shall be denied admission into any 

educational institution maintained by the state or receiving 

aid out of state funds on grounds only of religion, race, 

caste, language or any of them. 

30(1): All minorities whet~her based on religio·n or 

language, shall have the right to establish and administer 

educational institutioins of their choice. 

(2): The state shall not in granting aid to educational 

institutions discriminate against any educational 

' 
institution on the ground that it is under the management of 

a minority whether based on religio~w or language. 

The partition and its aftermath and the fragmentation 

of ·Muslim and-Sikh political force were events of importance 

as the Constituent Assembly gradually assumed the role of a 
i 

" 

benevdent . despot rather than to continue to be governed by 

its previous role of arbiter of demands.When the-Constituent 

Assembly of In~ia set out
1

on {t~ labour( 

had already done much of spade work for 

fherefore, history 

it. Constitution 

·was conceived not ony as a mechanism for governing the 

country but as a potent instrument of social change and a 
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code of rights was invariably to be among the Core feature 

of the Constitution. However it was no mean achievement for 

a fragmented and'strife-torn India to make the protectivE 

provision a part of Constitution. It was a great achievement 
, 

in, constitution a lfsm. As one commentator has said· "Great 

wisdom lies behind the constitutional guarantee for ethnic 

religious and linguistic minorities that are scatterec 

throughout the ·length~and breadth of the ountry. 
i 

These 

guarantees are indispensible links that forge national unity 

and solidarity. ~ithout these guarantees, it would be 

difficult if not impossible to create among the minorities a 

sense of identification with the political system anc 

belonging to national community."(34) 

Lingyistic Minorities: 

· Although the Constitutibn of India "specifically 

recognizes religious minorities :linguistic minorities, 

cultural minorities, mino:rites possessing special scripts 

of their own, untouchables, socially and educationally 

backward classes, Scheduled Caste and Scheduled Tribes, the 

Sub-Cmmittee on Minority of th~ Advisory Committee appointed 

by the Constituent Assembly o~n January 24, 1947 did not 

refer to linguistic ~inorities; (35) 

Minorities based only on religion, caste aand tribalism 

were considered in Advisory Committee and not minorities 
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based on language. The same is revealed in the report of 

the Advisory Committee submitted on August 8, 1947. (36) In 

the Constituent ,Assembly, a member, Damodar Swarup Seth, 

while strongly arguing against the recognition of religious 

minorities, moved an amendment stating that "only minorities 

based on language should be recognized." (37) The majority 

members in ,the Assembly considered it proper to give 

recognition to the broad spectrum of minorities in the 

context of diversity of India. The problem of linguistic 

minorities came to the focus only when the question of 

redistribution of provinces on the basis of langua~~came to 

the forefront. While examining the feasibility of 

reconstituting the provinces on lirguistic consideration, 

the Dar Commi~sion in .1948 apprehended that such 

reorganizatio~~ would "i~mediately bring into existence a 

new kind of minority problem which did not exist before." 

(38) Here he referred to the problem of linguistic 

minority. 

Redistributioin of States primarily on the 

consideration of language might h~ve reduced the number of 

linguistic minoritiesbut it could not compretely do away 

with the minorities. The observation of the States 
·' 

Reorganization Commission in this respect is noteworthy. It 

reads, "The scheme of redis'7ttribution of State territories 

which we have recommended will result in many cases in 
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bringing together people speaking a common language. To 

that extent, it will reduce the number of linguistic 

minorities. It is however, quite evident that even if the 

linguistic prin'ciples were applied very rigidly the problem 

of linguistic minorities will not be eliminated altogether. 

(39) The linguistic area in India are ,nOt sharpy divided, 

and no area could be carved where the people from differ~ent 
C. ',or,ro.lp11lt (,;( 

linguistic zone~to the industrial centres and urban centres 

·There are a large number of bilingual belts between 

different linguistic zones. 

So, the question of linguistic minorities did not 

figure in the Constituent Assembly as prominently as 

religious minority. 
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CONSIIIUIONAL PROYISIONS 

A Constitution can b~ termed as the fundamental law of 

the land. The Indian Constitution conforms to the view 

expressed by Viscount Bolingbroke viz. constitution is "that 

as~emblage of laws, institutions and customs derived from 

certain fixed principles of reason . . . that compose the 

general system acbo~ding to which, the community hath agreed 

to be governed. " ('l ) This def i n.i t ion posits the supremacy 

of Nat u . .Y.a 1 Law Phi 1 osophy and it makes the Constitution 

dependent on fixed principles of reason and vests in the 

community the right to be governed by agreed laws. The two 

prin~iples ~nunciated are the fundamental groundwork for a 

system of rights which constitute a distinctive feature of 

all modern Constitution and Indian Constitution is no 

exception. 

' 

For the leaders standing on the threshold of freedom, 

the compulsions of the Indian setting thus more or less 

determined the shape of the country's future polity. The 

Constitution was to be conceived not only as a mechanism for 

governing the country but as. a potent, instrument for soc i a 1 

change and a code of rights.was inevitably to be -among the 

core feature of the Consti~ution.(2) Founding fathers aimed 

at creating a d~mocratic society which would be based on 
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healthy competition among the various groups. The Objective 

Resolution was the basic document on which the Preamble of 

the Constitution is based. The use of term 'Fraternity' in 

the Preamble signifies a solemn pro~ise to the nation. The 

framers of the Ccinstitution tried to do their very best to 

safeguard th~ interests ~f various minority groups whether 

based on religion or language, cultural or socio-economic 

reasons. Rights are sought to be presented through 

fundamental ~i~hts. 

The Fundamental Rights apply generally to all citizens, 

as well as to minorities in particular and offer valuable 

safeguards to minorities. The Constitutional provisions 

concerning elections, such as adult suffrage also strengthen 

the position of minorities and give them full political 

rights. 

The whole scheme of fundamental rights 1n the context 

of minorities is based on a dialogue between individual and 

group rights. The Indian Constitution has attempted to 

strike a balance bet~een the two claima'fqts. ·All the modern 

Constitutiotns g~arantee some fupdamental rights which by a 

1 i bera 1 

dignity. 

interpretation can be tJermed as respect for human 

French Revolution with its slogan of 'liberty, 

equality and fraternity' has. been echoed in our Preamble. 

The high ·object of equality, the keynote of democratic 
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institutions and a positive guarantee to the minorities, 

were aimed to be realised through the following articles of 

the Constitution: 

Article 14: Equality before law 

Article 15: Prohibition of discrimination 

Article 16~. Equality of opportunity in matters of 
public employment 

Article 29(2): Equality of Educational opportunity 

Article 325 and 326: Universal Adult Suffrage 

Article 44: · Uniform.CiVil Code 

Equality before~ 

Article 14 says: "The State shall not deny to any 

person equality before the law or the equal protection of 

the laws within the territory of India". Prime facie, the 

expression 'equa~ity before the law' and 'equal protection 

of the laws' may seem to be identital but in fact they mean 

different things.(3) The phrase 'equality before the law' 

is a necessary corollary to the English doctrine of 'Rule of 

law'. It means that no man is above thelaw of t~e land and 

that every person whatever be his rank or status, is subject 

to the ordinary law. and amenable to the jurisdiction of the 

ordinary tribunals. Ivor Jennings an undisputed authority 

on the Indian CoQstitution has remarked ''Equality before the 

law means that among equals to law should be equal and 
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shou 1 d be equ·a 11 y adm.:i n i stored, that 1 ike shou 1 d be treated 

afike." (4) In short it means justice. 

Equa 1 protection of the 1 aws, e>r 1 the other hand, .,,•ou 1 d 

mGan ~at among equals the law should be equal and QQUa)ly 

administered tl1at like should be treated alike ..... yt" means 

the right to equal treatment in similar circumstances both 

in the privileges conferred and the liabilities imposed by 

the 1 aws. The Legislative, however, is entitled to make 

diffe :rent tr·eatment if circumstances demand so. The 

Indian Judiciary has pr?vided many stat:ements to demarcate 

the limits of the law and to distinguish betweeen the two 

phrases. In the case of U.P., Deoman, Subba Rao (5), Judge 

of the Supreme Court observed: "Equality before law is a 

negat~ve concept equal protection of law is a positive 

one. '(5) When compared with other Constitution of the world 

with regard to provision for equality, the Indian 
-

Constitution faies better, because no other constitution has 

both the phftses together. Constitution of Japan, 

Switzerland and China- all content themselves with the 

phase to the effect of "equal before the law". (6) 

Article 14 provides sufficient protectioin against any 

form of unfair treatment ·at the hands of the state. It 

protects both the minprity and the majority equally. 

Article ~ 

This article runs as under:P 

"(1) The State shall not discriminate against any citizen on 
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grounds only of religion, race, caste, sex, pTace of birth 

or any of them. 

(2) No citizen shall on g'rounds only of religion race, 

caste, sex, place of birth o~ any of them be subje~t to any 

disability, liability, re~triction or condition with rega~ 
I 

to -

(a) a~cess to shops, public ~estaurants, hotels and places 

of public entertainment; or 

(b) the· use of we 11 s, tanks, bathing ghats, roads and 

places of public resort maintained wholly or partly out of 

State funds or dedicated to the use of general public. 

(3) Nothing in this article shall prevent the State from 

making ~ny special provision for women and children. 

(4) Nothitng in this article or in clause (2) of article 29 
'f>'V-oVIS \OY1 

shall prevent the state from making any ,specialA for the 

advancement of any socially and educationally backward 

classes of citizens or for the Scheduled Castes and the 

Scheduled Jribes." 

The scope of the above Articl~ is very wide. While the 

prohibition in clause (1) is levelled against the· State 

action, the prohibitioin in clause (~ is levelled against 

individuals as well. (7) The Article in clause (1) clearly 

states that there would be no discrimination and this forms 

the core of the Article. The Supreme Court interpretations 
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have upheld the meaning of the article as enshrined which 

amounts to that merely religion caste etc. cannot be a basis 

for discrimination. If a person is sought to be 

discriminated simply because he belongs to a particular 

community or race, he can get the state actio:n annulled 

through a court. While racial discrimination still persists 
·m~ 

as a ·n-e-A-a 1 i gnant growth upon western society it speaks 

volumes to Indian achievement that a possible victim of 

racial discrimination,. in India, can obtain justice from the 

court. 

The prohibition against discrimination however, would 

not prevent the state from (a) making special provision for 

women :~and children; (b) making special provision ·for the 

advancement of any socially and educationally backward 

classes of citizns or for Scheduled Castes and Scheduled 

Tribes. The use of the word ('only' has special significance 
I 

as expressed by D.D.Basu: "The significance of the word 

'only' is that other quantifi~ations being equal, the race 

religion etc. ·of a citizen shall not be a ground for 

preference or disability. If there is any other ground or 

consideratio/ns for the differential treatment besides those 
/ .; 

prohibited by_ article, the discrimination will not be 

unconstitutional. (8) 

So Article 16 stands for protection of minorities as it 

prohibits discrimination. No doubt, it has a negative 
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character for· the protection of minorities yet it is a test 

for democracy and equity. 

Article ~ 

As a corollary to the above Article : 15, the 

Constitution guarantees equality of opportunity i~h matters 

of public employment. Article 16. says that-

(1) There shall be equality of opportunity for all citizens 

in matter\"s relating to employment to any office under the 

state. 

(2) No citi~en shall, on grounds only of religion~ race, 

caste, sex, descent, . p 10ace of 'birth or any of them, be 

ineligible fo~ any office under the state. 

This right is safeguarded not only against communal 

discrimination, but also against local discrimination or 

even against discriminatiO":n against the weaker section. The 

only exceptions to the above rule of equality are-

(a) Residence wiihin the state may be laid down by 

Parliament as a condition for particular classes of 

employment or appointment under any state or other local 

authority (article 16(3) 

(b) The state may reserve any post or appointment in favour 

of any backward class of citizens who, in the opinion of the 
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state are no~ adequately represented in the services under 

the state (article 16(4) 

(c) Offices connected with a religious or denominated 

institution may be reserved for members professing the 

particular religidn or belonging to the particular 

denomination to which the institution relates (Article 16(5) 

So, in regard to public ~mployment the guarantee is 

stated both positively anq negatively. If one examines the 

similar provisions of some of the constitution of the world, 

one finds that hardly any other constitution has gone into 

such deta i 1 s in regar_d to the question of aqua 1 i ty in pub 1 i c 

services. For example, the constitution of United States of 

America under Article 6 affirms: "No religious test shall 

ever be required as a qualification to any office or public 

trust under the United States. (9) Article 170 of the 

Consti-tution of the Netherland st i pu 1 d§: "The adherents of 

the various religious denominations shall all enjoy the same 

civil and political rights and shall have an equal right to 

hold dignities, offices and employment." ( 10) So, it is clear 

that the phraseology used in the Indian Constitution to 

connote non-discrimination in matters of public employment 

is extensive and much wider in scope. The provisions are 

more specific and clear, distinc~ and definitQ, and also, 

thereby the idea of universality of Indian citizenship is 

postu 1 a ted. ' 
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Article 336, which permits special provision for Anglo-

Indian Community in certain services is another limitation 

upon the scope of this article. This was necessary as the 

community had been enjoying speci.al concessions in the days 

of British Raj so it would be unjust to withdraw the 

' concessions suddenly. 

So, the special considerations, notwithstanding, the 

minoFity and the majority are placed on the same footing and 

in the eyes of thelaw both are equal. 

Universal Adult Suffrage: 

The adoption of Universal adult suffrage (Article 326) 

without any qualification either of sex, property taxation 

or the like is a 'bold' experiment in India, having regard 

to the vast extent of the country and its popuation with an 

overwhelming illiteracy. It was credible for the framers of 

the Constitution that they could abolish. communal 

representation: with thJe consensus of the minority 

communities. Thus, under the Article 320 of the 

Canst i tut ion, it is c 1 ear 1 y ·stated, "The e 1 ect ions to the 

House of the People and to the Legislative Assembly of every 

state shall be on the basis of adult suffrage; that is to 

say, every person, who is a citizen of India and who is not 

1 ess than twenty-one years of age .... sha 11 be ent it 1 ed to 
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be registered as a voter." The abolition of communal 

electorate meant that after independence, the citizens of 

the India could vote as individuals and not as Muslims and 

Hindus. Elections are contested on the basis of a single 

electoral roll of every territorial constituency. Reducing 

of voting age to eighteen years has further democratised 

India. 

The comment of Sir Ivor Jennings seems to be unfair 

when he opined,with reference to communal electorate ''Indeed 

the most c6mpJete disregard of minority claims is one of the 

most remarkable feat~res of Indian federalism. The existing 

competing claims on religious and ethnic grounds was one of 

the reasons given for the refusal of Indian independence 

before 1940. By reaction, the Congress politicians, who 

were above all nationalists tended to minimize the 

importance of minority interests and emotions." ( ll) But 

the provisions of the Constitution~ make it quite clear that 

the interests of the minority community has not suffered 

because of aboiition of separate electorates on communal 

basis. Universal suffrage has provided for complete 

equality amongst all electors, irrespective of religion, 

reace and caste. In. the dp inion of J. A. La ponce: "Any 

limitation of the franchise usually works to the detriment 

of minorities ... (and) ... universal suffrage. is 

of minorities." (12) In a democracy, it is the 

who donstitutes the unit rather than castes 

group. 

or 

protective 

individual 

communal 
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Religious Freedom; 

The provisions guaranteeing r~ligious freedom to every 

individual cannot, strictly speaking be said to be specific 

safeguards in favour of minorities yet they do protect the 

religious minorities if we contrast the provisions of the 
< 

succ~ssive 'Islamic Constitutioins of Pakistan. Indian 

Constitution does not contain any provision for the 

furtherance of any particular religion as may raise 

legitimate apprehensions in the minds of those who do not 

belong to that religion. Article 25 unequivocally assures 

'Freedom· of conscience and free profession practice and 

propogation of religion." Article 26 conferred the right to 

freedom of religion to a community whereby freedom is 

guaranteed in management of religious affairs. The article 

reads: "Subject to public order, moral'ity and health, every 

religion denomination or any ~ection thereof shall.have the 
i 

right (a.) to establish' and maintain institutions for 

religio,us and charitable purposes; (b) to manag,e its own 

affairs in matters of religion; (c) to own and acquire 

movable and immovable-property; and (d) to administer such· 

property in accordance with law." So each religious 

community enjoys complete autonomy in the matter of deciding 

their rites and ritual. 

The 'secular' nature of our constitution has been 

highlighted by inserting this word in the Preamble by the 
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42nd Amendment Act 1926. The 'Secular' content of the 

Indian state should be dealt with caution as the term has 

become p6liticize~d. The 'secular' nature as asserted by 

some quarters is appeasement of minority. The recent years 

have witnessed much maligning of the term and the whole 

concept is in throes of a debate. 

The freedom of religion is not absolute and the state 

can regulate any economic, financial, political or other 

secular activity which may be associated with religious 

practice (Article 20(e)(a). The Clause (b) reads-state can 

provide for "social welfare and reform or throw open Hindu 

religious tnstitutions of a publi9 character to all classes 

and sections of Hindus .... 

So the State can interfere in matters of religion if 

social welfare demands it. But, as the working of the 

Constitution shows, the state has been hesitant in 

interfering in matters of faith. 

The relationship between the State and the Religion is 

further elabo'rated ·bY Article 27 - "No person shall be 

compelled to pay any taxes, the proceeds of which are 

specifically appropriated in payment of expenses for the 

promotion or maintenance of any particular religion." The 

State can give aid to the promotion of religioin with only 

one reservation, that this aid should be non-discriminatory. 
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No one shall be compelled to pay any taxes for this purpose. 
' 

The stress lies on equality of treatment. Article 28 deals 

with the issue of religious instructions in educational 

institutions. Imparting of religious education is a form of 

propoga~ion which has earlier been guaranteed by Article 25. 

The,article is as follows: 

( 1) No religious inst"Y.I:I.f"ution shall be provided in any 

educational institutiori wh6llij maintained out of state 

funds; 

( 2) Nothing in C 1 aus~ ( 1 ) sha 11 app\y to an educat i ona 1 

institution which is administered by the State but has been 

established under any endowment or trust which requires that 

~eligious institution shall be imparted in such a situation. 

( 3) No person attending any educational institution 

recognised by the State or receiving aid out of State funds 
. -.... 

shall. be required to take part in any religious instv~ution 

that m~y be inparted in such institution or to attend any 

religioJs or to attend any religious wo~ship that may be 

conducted in such institutions or in any premises attached 

thereto 'Unless such person or if such person is a minor, his 
I 

guardian has given his consent thereto." 
I 
I 

Religious · instYuc·ti.ons can be imparted in educational 
I 

' t 't I. 1ns 1 ut1ons 
I 

which are administered by the state 

been e~tablished under any endowment or trust. 

but have 

The s ... ·tate 



79 

functions as a trustee. The Banaras Hindu University and 

Aligarh Muslim University are coverved by this provision and 

come under Clause 2 of Article 28 Clause 3 of the Article 28 

which enables any community th~t wanted to· give religious 

education to its children ~o establish educational 

institution for the purpose, and also to seek financial aid 

from :the state. These schools are called denominational 

schools. 

The above article had to face much criticismfrom some 

members of the Constituent Assembly as what is banned under 

Clause of thisorticle is neutralised under Clause of 

this article 3 to a large extent. K.T.Shah remarked: "I 

think it would be inconsistent with the basic principle of 

this constitution to permit religious institutions on the 

excuse that part of the expenditure is met by other than 

state funds." (13) But it would be inappropriate to blame 

the framers of the Constitutions as.they had to cater to the 

multiplicity of religion in the Indian society. 

l 

The above Article~ 15, 16, 25, 26, 27, 28 are the 

general, claim to civil rights which are guaranteed to both 

the majority and the minority community. The cultural and 

linguistic minorities wanted to maintain their 

distinctiveness so they were minorities by will. Certain 

provisions were felt necessary to assure the minorities that 
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no deliberate attempt was being made to assimilate them at 

the cost of their exclusive culture. Article 29 and 30 of 

the Constitution of India provide protection exclusively to 

cultural and educational rights of the minorities. They are 

under the Sub-head "Cultural and Educationa1 grouped 

Rights". The text and the marginal notes of both the 

articles show that their purpose is to confer those 

fundamental rights on sections of the communities called 

minority communities. The two articles are intended to 

conserve the special position of linguistic, religious and 

cultural minorities. 

Article 29- Protection of interests of minorities- (1) Any 

section of the citizens residing in the territory of India 

or any part thereof having a distinct language script or 

cultur~ of its own shall have the right to conserve the 

same. 

( 2 ) No citizen shall be denied admission 

educational institution maintained by the 

into 

State 

any 

or 

receiving aid out of the state funds on grounds only of 

religion~ race, caste, language or any of them. 

The· two· clauses of Aricle 29 of the Constitution 

guarantee two different rights to two different sections of 

the citizens. The protection of Clause ( 1 ) of Article 29 

has been guaranteed to "any section of the citizens" as 
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different from an "individual". Great stress is l€1id on the 

word conserve. Every minority would like to jealously 

retain and prote6t its particular features, so the right of 

conservation is of primary importance for the health and 

growth of every minority. The Judiciary 1n India has 

interpreted this article very liberally. 

H • R • Khan n , J . , i n the Ahmedabad S t . X a v i e r Co 1 1 e g e 

Society pointed, out that, "Although the marg ina 1 note of 

Article 29 mentions protection of minority rights the rights 

actually conferred by that arti~le are not restricted merely 

to minorities ., .. In order to invoke the benefit of this 

clause, all that is essential is that a section of the 

citizens residing in the territory of India or any part 

thereof should ~ave a distinct language script or culture of 

its own irrespective of the fact whether they are 

members of the majority community or minority community." 

(14) In state of Madras V.Champakam Dorairgan (15) though 

the petitioner' relied upon Article 15( l) and 29( 2) of the 

Constitution, but the landmark decision was based on right 
I 

guaranteed by Article 29(2) of the Constitution. In state 

of Bombay V.Bombay Education Society and others (16) the 

scope of Article 15{1) vis-a-vis Article 29(2) was 

thoroughly discussed. The Judges of the Supreme Court did 

not agree with the contention of the state that as the 

majority is amply protected· by Article 15. of the 
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Constitution henc~ they do not need the protection of 

Article 29(2) of the Constitution. S.R.Das, J., pointed out 

that, "The language of Article 29(2) is wide and un.qualified 

and may well cover all citizens whether they belong to the 

majority or mino~ity groups .... Article 15 protects all 

citizens against .discrimination generally but Article 29(2) 

is a protection granted aga~nst a particular species of 

wrong namely deni a'l of admission into educational 

institutions of the specified kind." (17) 

Article .aQ..;.. 

Since the right to conserve the language and culture 

includes the right to develop the same, one important method 

of conservation of ·a language script or culture is through 

educational institutions. Linguistic minorities attach 

great importance to the freedom of education. Article 30 of 

the Constitution of India states: (1) All minorities, 

whether based on religion or language, sha 11 have the right 

to estab l.i sh and administer ·educational institutions of 

their choice. ( 2) The state sha 11 not in granting aid to 

educational institutions, discriminate against any 

educational insti2tutions on.the ground that it is under the 

management of ~ minority whether based on religio~n or 

language." $o an educational institutions belonging to a 

minority is entitled :to ask for aid from the state. 
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Article 29(1) and 30(1) cr~ate two separate rights though it 

is possible that the rights might meet in a given case. The 

views expressed by Mathew J., ~n the Ahmedabad St Xavier 

College Society and oihers V.State of Gujarat are very 

relevant. After pointing out the differences between the 

two. Article he said "It 'might be that in a given case the 

two articles might·overlap. When a linguistic minority 

establishes an educational institution to conserve its 

language the linguistic minority can invoke the protection 

of both the Articles.'' (18)the counts have always dealt with 

minority c~ase's with an even hand. A key verdict regarding 

the minority colleges was given in December 1991 by Supreme 

Court in St.Stephens College vs University of Delhi and 

St.Stephens vs. Rahur Kapoor. The Court ruled in December 

1991, that in no case shall these institutions fill more 

than half seats with candidates of their own community. (19) 

The minorities claims that this judgement is in violation of 

Article 30(1) of th~ Constiutti6n which give the minority 

institutions the m~ght to establish and administer 

educational institutions of their choice.(1..o) 

So, the importance of the two provisions cannot be 

exaggerated. Both Article 29 and 30 are complementary to 

each other. 

Special Concessions fQc Aoglo~Indjaos: 

Anglo-Iridi~ns constitute a religious racial as well as 

linguistic minority. The community had for long been 
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enjoying special privileges of various kinds including 

economic and ~ultural, because of its affinity with the 

rulers. So,{he ·Indian Constitution incorporated a number of 

special features for them. Article 331 provides for 

nomi'1tion of one member:·; to Lok Sabha. Article 333 provides 

for representation in the States. The above provision was 

necessary for .the Anglo-Indian as they are numerically a 

small community and are spread all over India. So, it was 

difficult for t~em to get s~ats in General Elections. 

Article 3~6 and 337 had provided for re~ervation in 

certain servics and ispecial 
i 

Educational facilities 

respectively. These two have·ceased to exist since 1960 

because the period of 10 years has not been extended. In 

spite of the , temporary natJYe of these safeguards, the 

provision show, .the concern of the Constitution framers 

towards the minority community. 

Rights Qf Linguistic Minorjtjes: 

Language i~ the main instrument of inter-communication 

for man in a civilised society. Next to religion, it is one 

.single factor that has contributed to group consciousness. 

As Prof. Humayun Kabir remarked: "Language groups are there, 

and ·it is no use trying to deny them. They will be there. 

Any attempt tq suppress a language will, in fact, create a 

violent revulsion and may be a cause for fissipar~us 
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tendencies." (21) The framers of the Constitution were aware 

of the importance,of l~nguage issue and its potency to whip 
-/ 

up passion so they made adequate safeguards for protection of 

linguistic minorities. Part XII of the Indian Coinstitution 

contains the provisions relating to language. Apart from 

Constitutional Provisions in Article 29, 30, 347 and 350 of 

the Constitution, the bulk of safeguards for linguistic 

minorities were formulated during 1956-71, i.e. the period 

immediately following the reorganisation of States on 

linguistic bases. As pointed out by the twenty seventh 

Report of the Commissioner cf L~nguistic Minorities there 

ar~two basic principles in which the State Reorganisation 

Commissio-:n based its recommendatioins of safeguards t~ 

linguistic minorities. (22) 

(1) While minorities are entitled to reasC:nable safeguards 

to protec~'thei r educational, cultural and other interests it 
! 

has to be borne in mind that such safeguards should not 

operate as to perpetuate separatism or to tmptde the process 
' ' 

of national assimilation. 

(2) The system of guarantees to minorities should not 

b~such as to lend itself to misuse by parties interested in 

promoting a sense of disloyalty to state. 

The r~levant articles are as given below: 

Article ll1...;_ 

This article provides guarantee to the use of minority 

languages in the administration. The article reads as under 
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"On a demand being made in ·that behalf the President may if 

he is satisfied that a ·sUbstantial proportion of the 

popu 1 at ion of a state des1i re the use of any 1 anguage spoken 

by them to be recognised by that ~tate, direct that such 

language shall also be officially rec6gnised throughout that 

state or any part. thereof for such purpose as he may 

specify. 

The of the phrase 00 language spoken by them 00 use any 

makes the scope of this article very wide and every 

linguistic mi'nor i ty can claim its benefits. Artic,le 29, 30, 

347 and 350 have a diret bearing on safeguards for 

linguistic minorities. This power in the hands of the 

centre will help to curb any t?endency towards linguistic 

fanaticism and the domination of a majority over linguistic 

minorities 'in different states. The right of official 

recognition is necessary in a modern welfare state as the 

impact of administration is felt in ~11 areas of our life. 

The Eighth Schedule of India recognizes 18 languages. The 

long standing demand of Manipuri, Nepali and Konkani 

languages to be included in the Eighth Schedule was conceded 

on August ZO 1992. The 72nd Amendment Bill 1992 thus met the 

aspirations of these states. Thus the centre is not very 

rigid in giving recognition as this brings in emotionqal 

satisfaction.' A national daily expressed it in these words 

"The recognition of Manipuri wi 11 go a long way in 



87 

integrating the tiny n~rth-eastern state into the Indiar 

mainstream." (23) 

Article ~ 

"Every person sha 11 be ent it 1 ed to submit a representat i or 

for the redress of any grievance to any officer or authorit: 

of the Union or a state in any of the languages used in th' 

Union or the state; as the case may be." Thus, a persor 

should not necessarily be familier with the offici a· 

1 anguage of · the Union or the S'.~tate for voicing hi~ 

grievance t?efore hierarchy. Fi rs1 

Commissioner for Linguistic Minorities stated in his repor1 

"In the provisions relating to safeguards for linguisti< 

minorities no mentioin is made of the EighthSchedule an< 

there:· is no reason to be 1 i eve that the safeguards app 1 ~ 

only to fourteen linguisti~ .minorities." (24) 

Article 350-A anQ 350-B: 

Language institution is necessary for the growth o1 

language. But the·framers of constitution of India fai1ec 

to incorporate any such safeguard in the Constitution. Thi~ 

was a drawback which was sought to be remedied 

constitutional amendment. The states reorgan i s:;at i or 

commission examined this problem in detai 1. In . ;~ first 
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report it suggested a number of amendment. Article 350-A and 

350-B were introduced by Seventh Amendment Act 1956. 

i 

·Article .350-A says: "It shall be the endeavour of every 

State and of every local authority within the state to 

provide adequate facilities for instruction in the mother-

tongue at the primary stage of education to children 

belonging to 1 inguistic minority group::S; and the President 

may issue such directions to any state as he considers 

necessary or proper for s~curing the provision of such 

facilities." Though, the scope of this article is limited to 

primary stage: of education even though it is very important 

in a country where "free and compulsory primary education" 

is still a chetished dream. ·The article no doub~ empowers 

the· Pres i den_t to issue ,sduch directions to any state as he 

considers nec~ssary or proper for s Jeturing the provision of 

such facilities; but it does not give him powers to define 

or lay down a limit to the terms like 'adequate facilities'. 

Both the terms are ambig~uous and subjective 

Discreiio~n can be used in interpretation. 

Article .l2.Q_;_ 

1n 

This article concerns itself with the right to be 

understood. This art i c 1 .e pro i d e,s that "business in 

Parliament shall be transacted in Hindi or in English: 

provided 
I 

that the Chairman of the Council of State or 

speaker of the House of the People, or person acting as such 

as the case may be, may permit any member who cannot 
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. 
adequately express himself in Hindi or in English to address 

the House in his mother-tongue. The corresponding provision 

for the state legislatures are provided in Article 210. The 

Constitution is based on the principle of equality. 
. -re..l.e. r€-flCA. 

But however no guidelines have been prescribed with r-e&ponse 

to linguistic standard, as a qualification for candidature 

provisio~ has been made so that member can express their 

views in their own language: 

Recruitment to services is another area where the 

linguistic mi'norities n;:=ed special attention. State 

services prescri~e their own languages for entry into 

competitive services. So the state services become a 

virtual monoply ,of the dominant language group and the 

minorities ar~kept out· of some services. The State 

Reorganisation Commi ssio·in considered the issue and 

suggest~d that in State services apart from the main 

language of the state the candidate should have the optio n 

to e~~ct as the medium of examination Union' language 

English, Hindi or the language of a minority constituting 

about 15 to 20 per cent or more of the population of state. 

A test of proficiency in the state language is held after 

sdelection. (25), 

Dr. Krishna Kodesia remarked: "on the constitutional 

side there is nothing wanting ~or· safeguarding the legal and 

reasonable rights of any lingui~tic minority.(26) Prof. 

Alic Jacob als9 speaks in the same tone on the adequacy of 
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these provisions. "The safeguards are reasonable and sound. 

(27) 

The Cpnsti~ution of India stands apart from other 

constitution ' in its provisioin for safeguarding of 

' 
ling~istic minorities. Switzerland gives her linguistic 

minorities model treatment but she does not do so through 

her constitution. So, the Indian Constitution has taken 

adequate steps to safeguard the interest of linguistic 

minorities. 

The three~language formula was a positive s-tep to 

dissolve the linguistic barriers in the society. However, 

it has been facing rough weather. It was adopted 1n Chief 

Minister Conference of August 1961. It was recommended that 

compulsory teaching of three languages should be followed at 

secondary staae. But all sdtates have not been receptive to 
i 

the proposal of three-language formula. Certain 

difficulties in the implementation of simplified three-

language Form~la was pointed out in the report of the 

Education Commissio~ 1964-66 (Kothari Commission) and it 

proposed a modified three language formula. 

Subsequently, the resolution on Language 1968, which 

has been incorporated in the National Policy on Education 

1968,. Parliament proposed the following formula. · .. This House 

resolves that arrangement should be made in accordance with 

that formula. for the s tudy of a modern Indian language 
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·preferably, one of the southern languages, apart from Hindi 

and English, in Hindi-speaking ~reas and of Hindi along with 

the regional languages and English in the non-Hindi speaking 

areas." (28) This continues to be the basis of the policies 

of Government for the study of languages at the secondary 

state of education. 

The twenty-seventh Report of the Commissioiner for 

Linguistic Minorities has stated that although there is no 

uniformity in the implementation of Three language Formula, 

but still i~is ideally suited for preserving and. promoting 

the sense at unity among the people without in any way 

impairing their love for their own mother tongue. The 

simplified three language formula provided that provision 

should be made for the study of a modern Indian language, 

preferably, one of southern language apart from Hindi and 

English in Hindi speaking area and of Hindi alongwith 

region a 1 1 anguage and Eng 1 ish 'in Non-Hindi Areas. 

The 27th Report ~eals with the problem of tribal 

linguistic groups. Problem of lack of script and 

constraints of inadequate text books need to be handled at 

national level. (29). 

Thus, i~ i~ very necessary that although the identity 

of linguistic minority in the form of their language, script 

and culture ,is conserved, their assimilation into the 

national mainstream is not thwarted in any way. 
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After forty-three years of working of co<nstitution, 

the minority~afeguards have not yet achieved the goal of 

making the Indian Society an integrated whole withou~hurting 

the minority s~ntime~ts. Communalism has gained in 

proportion and the majority-vs-minority has become an 

inseparable reality of Indian politics. The constitutional 

provisions have not resulted in the unity which our 

Constitution makers had envisaged. 

The Indi'an Constitution is substantially secular one. 
I 

Freedom of religion has been given,to{all and the right to 

profess practise and propogate religion has been made~ 

fundamental ~ight. The term 'secular' was not mentioned in 

the Constitution, but iM spirit it was designed to be so. 

K.M.Munshi remarked in this context, "In the present set-up 

that we are now creating under this Constitution, there is a 

secular state.~ (30) The forty-second Amendment Act 1976 

introduced the term in the Preamble of the Constitution. But 

the recent decades have witnessed a mushrooming of communal 

parties and the vexed queS.'tion of majority communalism. 

The ambit of the freedom of religion guaranteed by 

Article 2 5-.2 6 has been widened by the judicial 

interpretatiqn that what is guaranteed by Article 25 and 26 

is the right of individual to ~ractice and propagate not 

only matters of faith.or belief but also all those rituals 
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and observances which are regarded as integral parts of a 

religio:n" by the followers of its doctrine. (31) 

Though there wa~general agreement in the Constituent 

Assembly on the freedom of conscience and on the clause 'to 

profess and practise'. yet there was some oppositio~ to the 

inc 1 us ion of the word· 'propagate' . The Hindu members in the 

Assemb 1 y were, aga i ns·.~t the right of propogat ion but many 

prominent members as Pandit Laxmi Kanta Maitra, 

L.Krishnaswami, Bharathi, and T.T. Krishnamachari argued 

for the right of propagation. (32) 

In Articl'e 25, Clause (2), sub-clause (b) empowers the 

state to provid¢::(for social welfare and reform or throwing 

open of Hindu religion ins;-t.itutioin of a public charcter, 

to all classes and sections of Hindus. In this clause, the 

term "Hindu" includes the Sikhs, To..ins and Buddhist religion 

and the refer~ence to Hindu religious institutions shall be 

construed accordingly. ,Ainslie T.Embree points out that 

when Sikh political autonomy became an issue in the 1980s, 

this reference became in tl"te eyes of many Sikhs a:'•.i 

reflecti~ri- e£t the denia~ of their rights. (33) The issue of 

denial of Sikh identify has become a major focus of debate. 

In such a ~ituation, grievances that may be economic or 
I 

political in origi·n, are perceived as a bias against the 

Sikh reli).JGtJs identity, the very core of their being. When 

· .... 
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ih +1VL 
government us~s its power, .as it did in l984,~operation b~ 

the army on Golden Temple, the Sikhs holiest shrine it~ 

actions are seen as an action by the Hindus and no1 

governmental machinery. (34) 

The controversy over Uniform Civil Code made thE 

Framers of Constitutio· n place this clause as an ideal ir 

Directive Principles of State Pol~cy. The Constitution doeE 

not lay down any prohibition against Uniform Civil Code . 

. Article 25 , Clause (2), sub-clause (a) vests in the statE 

the power to regulate, restrict any economic, financial, 

political or other secular activity which may be associatec 

with religious practice. The conservative Muslim view iE 

that right to personal freedom of a women its subordinatec 

to her rights in Shariat law but the Constitution, strictly 

speaking, does not support this view. Shah Bano controversy 

was over thefr. i ght of/an , aged d i vor'cee. to a minimal 

rna i ntenance .. Ainst2ie T.Embree rightly remarks "Reduced tc 

its essentials the issue was the great unfinished questioir 

of Indian ,'political life- in a democratic system, what 

special concessions are to be legally tc 

minorities, whether ethnic, linguistic or religious." (35) 

Religious freedom, in the language of Indian 

Constitution, means the right to practise and propagate 

one's faith without hinderance from the state, 
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but increasingly this has been interpreted to mean that the 

' government should, in effect support through law the 

customs that a community claims as basic to its internal 

life. (36) 

The question of majority-minority rights (minority 

including the religious and language) can be discussed from 

the perspective of individual vs. group rights. Nathan 

Glzer has dealt with the issue in the context of American 

Civil Right Ac~of 1964. He makes an interesting proposition 

"why is it that the denial ·of individual rights on the basis 

of some group characteristics,- race, religion, national, 

origin are nevertheles~ treated, in law, at least in 

American law, as a problem of protecting the ~ights of an 

individual." (37) Vernom Van Dyke has pointed out that in 

the most celebrated essay of John Rawls - 'A theory of 

Justice' - als6 ignores the problem of justice for groups. 

Religion is mentioned at a number of points but almost 

always with the individual believer in mind rather than 

collective body of the faithful. (38) It is an intriguing 

problem and undoubtedly the answer is that language and 

theory of protection of human rights developed in England in 

the 17th century, when the issue was one of deprivation 

because of co~scienceJbecause of individual decision and 

action rather than of deprivation because of race, colour or 
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national origin. (39) Rawls speaks of religion as 

individ~al belief in mind ,rather than the collective body of 

the faithful. 

Aloo J.Dastur an ex-member of Minority Commission, has 

argued "where human rights and dignity is concerned there 

can be no compromise~Rights cannot be, and should not be, 
Lf- we a...<-<-epf-9...-ovp·ri51,1-s 

group r i ghts."'we have to a_cql;J_i.ece in accepted obnoxious group 

cultural patterns e.g. Hindu cast~ system untouchability, 

social ostracism of the widow, ch1ldmarriage, the position 
' 

of Mus 1 i m women." ( 40) L i one 1 Fernandes howj::t_;•ver states that 

without safeguarding for minorities, it would be difficult, 

if not :impossible, to create among the minorities a sense of 

identificatioin with the political systems and belonging to 
I 

the national community. (40) In a heterogeneous society 

like ours whe\e the so-called majority is a legal fiction, 

rather than a sociological fact it makes emi:.nent practical 

sense to extend consdtitutional protection to ethnic 

linguistic and religious minorities. 
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The Constitution of India has provided adequate 

political, social ·cultural, economic and other safeguards 

for the minorities based on religion or language, to suit 
' 

their legitimate needs, their legitimate desires and to 

satisfy their respetive aspirations. It accords not only 

mere protection to minorities but also provides a more 

elaborate content on the subject matter than it is found in 

most .of democcratic countries. Adequate safeguards 

notwithstanding:, there persisted a feeling of 

discrimination :among the minorities. There was a need for 

some institutional arrangem~nt .. for an effective and proper 

implementation of the safeguards~ Accordingly, in the 28th . . 
year of the Republic, the Government of India resolved to 

set up a Minorities Commissio\n for the purpose under 

Art.350(13) of the Constitution. 

The propos~l of a Minority Commission was discussed in 

great depth by Shri Taj Bahadur Sapru 'in constitutiot)O.: 

proposals of the Sapru Committee Report. Recommendation 

number 18 (1) of the Committee provides for the 

establishment at the centre and in each of the Provinces of 
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an Independent Minority Commission, which shall be composed 

of the representatives of each of the communities (not 

necessaziy, a member of that community) represented in the 

legislatures. ~he Sapru Committee dealt in detail with the 

qu~lifications and tenure of the members. The function of 
. ' 

the Minority Cqmmission was to keep a constant watch over 

the interests of the Minority Communities in the area. If 

there is any legitimate grievance which a community 
t 

lS 

suffering from' or if there is any harm or injury inflicted 

on it by a;: Mt of legislature or proceedings of the 

Executive, it will be brought to the notice of the 

Commission. The Sapru Report anticipated conflict between 

the Government and the Commission. However, the latter would 

not get a supervisory or a parallel jurisdiction over the 

government. The Sapru Report specified that the Commissioin 

can draw the ~ttention of the Government to any, legitim~te 

grievance of any community; discuss the matter with the 

government and try to get the grievance redressed, but the 

responsibilty for any action of the government must be taken 

by the government a 1 one and c·.'an'flot be shared by any other 

body. The Commission would also review periodically, the 

policy pursued in legislation or administratioin by the 

legislature or the Executive in regard to the 
. _. 
1mp;lementation of non-justiciable fundamental rights 

assured by the Constitutio~n to the Minority Communities and 
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' to submit a report to the Prime Minister of the day. The 

recommendations should be laid before the Cabinet and the 

Prime Minister should bring it to the notice of the 

legislature. The ultimate responsibility is of the 

legisl~ture which would incl~de the representatives of 

various communities. So, according to the s~cheme prepared 

by the constitutional proposals of the S-apru Committee there 

should not be any conflict or friction if proper relations 

are established between government, minority commission and 

legislature. The primary function of the Minority 

Commission is to inform, after inquiry, the Government about 

grievrances of the Minority community. The recommendations 

ought to help the government and not obstruct its work. The 

Report sp"ec if i ca 11 y sc:tated that the Minority Commission 

should be a part of the Constitution. 

The recommendations about t-iinority Commission 
f-u 

constild:ted a new feature of the proposed constitution, not 

easily to be found in th~ 6onstitution ~f many civilized 

countries for 
i 

i nst.,ance in America with reference to the 

coloured pop~~ion of that country. A minority commissioin 

proposal was also made in the constituent Assembly. The 

Minority Rights Sub-committee Questionnaire .(drafted by K.M. 

Munshi) had specifically asked as question number five 

"What machinery should be set up to ensure that the 

safeguards are effective." (2) Several member- P.K.Salve 
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Jagjivan Ram, and Jairamdas Oaulatram, suggested the setting 

up of a Minorities Commission, very much on lines of the 

Sapru Commiitee Report~ Memorandum by Representatives of 

the Jain Community, Workfng Committee of the All-India Adi-

Hindu and Depressed Classes Association, also pleaded for 

the establi~hment of a Minority Commission. Finally, the 

issue was dropped and a Supreme Court was considered 

adequate to deal with Minority grievances. 

The Janata Party in its electioin manifsto (1977) 

promised the setting up of a Minority Commission. 

Therefore, when it came to power the Commission was set up 

by Government of India Resolution No.III 16012 NID(D) 

Ministry of H6me Affairs New Delhi, dated 12th January 1978. 

The Commission was eritrusted with the following functions: 

(l) To evaluate the working of the various safeguards 

provided in the Constitution for the protectioin of 

minorities and laws passed by the Union and State 

Governments·; 

(2) To make recommendatioins with a view to ensuring 

effective implementatioin and enforcement of all the 

safeguards and laws;· 
I 

(3) To undertake a review of the implementation of the 

policies pursued by the Union and State Government with 

respect to minorities; 
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(4) To look into 'Specific complaints regarding deprivation 

of rights and safeguards of the minorities; 

(5) To conduct, s:tudies, research and analyses on the 

questio,n of avoidance of d i s c r i m i nat i o-: n against 

minorities; 

(6) To serve as a national clearing house for information 

in respect of the conditions of the minorities; 

' (7) To make periodical reports of prescribed intervals to 

the Government. (3) 

As the term of reference of the Commission, show, the 
I 

Commission is meant to function as an independent body to 

assess the performance of the Central and State Governments. 

As stated in the Ninth Report (4) of the Commissioin, it is 

not in competition with, or an adversary to the Government 

departments. It can provide assistance in the solution of 

differ,;ent problems which require cooperatioln betwel, all 

organs of the state. As M.H.Beg (5), ex-Chairman of the 

Minority Commissioin pointed out that the Commission 1s not, 

strictly speaking, a part of the Government of India or an 

ordinary organ of the state". The theory on which such 

commissioins are required to function in the modern context 

was stated in the Commission's fourth Annu~l Report as 

follows: 

Modern Government has bevome extremely complex. In 
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every sphere of it, it has to be carried on with the aid of 

experts. The advice of experts has, however, to be given in 

such a way as to make it comprehensible and acceptable to 

the representatives of the people under a democratic form of 

Government. The setting up of such a Commissio~n is, 

undbubtedly, a device intended to ·fadilitate the operations 

of Democratic government .so as to ~~able it to meet the 

needs of a complex mutli-religious and multi-cultural 

society in a modern world. 

The Commissioin has completed ftft~·teen years in 1993. 

In this short period, it has submitted twelve Annual reports 

to the Government of India out of which only four reports 

have been laid ·~efore the Parliament. As K.K.Wadhwa 

remarks, ~it is rather paradoxical that the Commisiio:n has 

been prompt in preparing the ~eports whereas the Government 
I 

}j 

has been dillydallying. (6) 

Till 1992, there had been ambiguity about its status. 

The Commission was created through the resolution of the 

Government of India. For more than a decade it had a non-

statutory status which belittled its importance. There was 
! 

a lack of actual power. The Commission had no power to 

summon witnessess.. The Desai Government in 1978 tried to 

grant it a constitutional status. A bill for the purpose 

was introduced i~ the Parliament in 1978. With a view to 
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add Article 338A to the Constitution, a constitutional 

amendment was broJght for the 'p~rpose. It was placed on the 

agenda of the Lok Sabha in May 1979 but this i tern fe 11 

through as it could not attract the prescribed quorum in the 

House. The Commission in its annual reports had always urged 

the Government to take necessary steps for giving 

constitutional status to the Commission to enable it to be 
I 

more effective. A.V. Asif - Senior Subeditor of Radiance 

views Weekly- ".Minorities Commission failed to fulfil the 

expectat i orns of minorities and proved to be mere 

ril showp i ec'es. Unlike the U.K. where only 2% of minorities 

V live the minority Commission in India with 16.46% of.'JJ"-'DQ;Y-~~ .. 
I vp 

The issue was never taken at seriously. In June 1991, Prime 

Minister P .. Narasimha Rao in his first address to the 

nation, while speaking on various problems being faced by 

the cuntry specifically mentioned that "we are committed to 

protect the constitutional and.legal rights and legitimate 

interests of the religious, ., i n g u i s t i c and ethnic 

minorities. We shall set up Special Courts to try communal 

offences. The Minorities Commission will be provided 

sta,tutor:-y status with a view to enhancing its 
; 

effectiveness." (8) Following this on 17th May 1992 an 

Parliament confering statutory status to the 

Commission received assent by the President. The functidrns 

prescribed were same as before. However, in clause 4 of the 
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notification, it was mentioned that the Commission while 

performing the functions, haS~ all the powers of the civil 

court trying a suit and in particular, in respect of the 

following matters namely: 

(a) Summoning land enforcing the attendance of any person 

from any part o~ India and examining him on oath; 

(b) Requiring the discovery and productioin · of any 

document; 

(c) receiving evidence on affidavits; 

(d) requisitioning any public record or copy thereof from 

any court or office; 

(e) Issuing Commissions for the examination of witnesses 

and documents; and 

(f) ~ny other matter which may be prescribed. 

However the 1 aw 
yt..t:- b 

has not ~ come into force. But this 

legislature act has removed ~ ~ajor lacuna. 

It has be~n pointed out by some critics that the term 

"minori,ty" being a relative term the minority Commissioin 

functi*s in a very ambiguous way. K.K.Wadhwa points out ( 9) 

that there are ,Quite a number of people having double status 

of being in majority at one and the same time in minority in 

different areas. In the case of Musl~ms, they are the 

biggest minority at the national level but in one state ie. 

Jammu and Kashmir and one Union Territory i.e. Lakshadweep 

the community is in sizeable majority. The population of 



109 

Muslims as per 1981 census in Jammu and Kashmir is 64.19% 

and in Lakshadweep 94.84%. The Hindus are in a minority in 

six states - Punjab, Jammu and Kashmir, Meghalaya, Nagaland, 

Mizoram and Arunachal Pradesh and one Unio~n Territory 

Lakshadweep. "But at the time of the composition and 

recomposition of the Commission, this point has never been 

taken care of .... ' the interests of Hindu community 'in 6 out 
S 1::-o-+e.s 

of 25 ~ and one out of 7 Union Territories have remained 

unrepresented in Minorities Commission" (10) 

However, there are Minorities Commission in the state 

which ~ are doing commendable work. The Minorities 

Commission has been treating Muslims Christians, Sikhs, 

Bud~hists and Zoraastians as minorities at the national 

level. Linguistic minority are those communities which have 

a separate spoken language but not necessariy a separate 

script and must constitute numerically smaller sections of 

the people in a state. The linguistic minorities are 

deterviewed statewise and so state minorities commission 

deal with it. 

There i~ yet another shortcoming about the 

jurisdictioin of the Minorities Commission. ·Jammu and 

Kashmir is an integral part of India. It is the 15th state 

in t~e First Schedule of the Indian Constitution. Article· 

370 grants the state some special status.Sikhs, Christians 

and Hindus are in a minority but the jurisdiction of the 

Commission does·not extend ~o the state. The Commission in 
! 

its Third Report (11) has made a plea to both the Central 
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gove. YY\rne..n+.;. 

and State want-s for having uniform jurisdiction over the 

entire Union, including Jammu and Kashmir. This is a 

delicate issue and needs to be examined in depth. 

It is sometimes argued that the Constitution with its 

safeguards for minorities in Part III, and a Supreme Court 

are enough protection for both the minority and majority. 

The judiciary has acted as a very efficient guardian of the 

Fundamental Rights. Therefore, there is no need for the 

creation of an additional , channel . K.K.Wadhwa remarks 

"Perhaps, it h~s been mor~ as a political necessity than a 

legal one in the country." (12) 

The Minorities Commissioin has been facing a rough 

weather. Its very existence has been politicised. The 

Bhartiya Janata Party has been repeatedly calling for the 

replacement of the Minority Commission by a Human Rights 

Commission. Their argument is that such special officers 

contribute to the growing ,hiatus between t:·he maj~rity and 

the minority. The Commission addresses itself exclusively to 

the problems of minorities and there is an in-built tendency 

in this institution to secure certain advantages for the 

minorities on the strength of their being such. Dr. 

L.M.Singhvi (13) a distinguished jurist and senior Lawyer of 

Supreme Court of India points out that "a minority right is 

a hu~~right. It has got to'be preserved but only as a 

question of the protectio.n of human rights." Shri 
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L.K.Adwani (14) a senior party leader an~a member of 

Parliament has cited the sugg~stioin made to the National 

Integration Coun6il b~ Justice M.H.Beg ex-Chairman of 

Minorities Commissioin that "naming Commissions as being 

meant for minority communities etc. is by itself misleading 

and encourages divisiveness "Justice Beg further adds that 

"If separate electorates were politically disastrous and 

joint electorates, preferable, is the suggestion of a common 

means of meeting all complaints of discriminatioin, 

similarly not a better method of emphasizing the common 

interests of all 'in the removal of discrimination or denial 

of human rights." (15) 

A Human Rights Commissio~n would have a broad national 

purpose, covering the problems not only concern\~ minorities 

- religious or linguistic, but would concern itself with the 

violation of a~y right- fundam~ntal 1 legal 1
or otherwise in 

' - . 
case of any citizen irrespective of the fact whether he 

' belongs to majo~ity or minority. The text of minority 

rights in the.Indian Constitution is inconsonant with the 
I 

·spirit of Human Rights~ So.a Human Rights Commission 'should . 
replace the Minority Commission as the latter is more of a 

political expediency. The votaries of a Minorities 

Commission however ask for strengthening of its powers. The 

present status is more of a pathological laborato~y than a 

genuine help for the Minorities. Despite the safeguards 
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provided in the Consti·tutio·.n, a feeling of discrimination 

does exist a~on~g the minorities. Dr.(Miss) Aloo J.Dastier 

was critical of Minorities Commissioin by calling it a "sort 

of grievance cEil l . mere 1 y to make noise and thereby helP keep 

their identity .maintained in its separatness. " ( 16) The 

Commission in it~ fourth Report had also oalled~p for the 

setting up of a Human Rights Commission. The argument was 

that an umbrella organization would promote social cohesion. 

The minorities Commission, as a body exclusively 

responsibility for Minorities accused itself of furthering 

divisions by its very existence. 

Another malady of the Commis~ion is that it initially 

was a divided house. In its infancy it was caught in an 

unseenely clash of personalities between its first Chairman, 

Minoa Masani and the then Prime Minister Mo~arji ·Desai. 

Masani had to· leav~ in disgust and his successor 

found himself on a wayward course. Ansari 

M.R.Ansari 

could not 

establish a r~pport with Government. So, it failed to give 

a corporate view and there was lack of cr~~dibility. 

The Co~mission involves itself on details of narrow 

issues. It is bogged down in problems of each and every 

minority without bothering how they can be integrated. To 

·add to these shortcomings, there is lack of rapport with 

allied organisations as Com~ission for Scheduled Caste and 
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tribes.>Comm'ission for Backward classes and officer for 

Linguistic Minorities. 

The terms of reference of the Commission are too vast 

and its sources and powers too little. A.U.Asif (17) senior 

subeditor of Radiance Views Weekly points out that in United 

Kingdom, the Minorities Commission, has got all the powers 

for the protection . of Minorities. It can .recommend a 

candidate to the public ~nd private sector which is bound to 

abide by' its instructions~ Their.annual budget t;e. twelve 

million pounds while our annual budget is only twenty nine 

lakhs. Economic development seems distant J educational 

advancement an i 1 1 us i on
1 

and a 1 i en at i o-:"n a co":'nstant fear. 

It is this group which deserves our special attention.u 1 ~ 

The Minorities Commission in the States are also not 

serious about its recommendatio"'::n. There are only five 

states with Minorities Commission - Bihar, Uttar Pradesh, 

Andhra Pradesh, Tamil Nadu and Gujarat. 

Another yardstick for gauging the utility of Minorities 

Commission is an examination of its reports. The 
I I j.,.___ 

Comm1ss1~1n has submitted twelve reports and only four were 
' 

tabled on the Parliament. It is to the· cr~dit of the 

Commission that it has 
~ 

submitted seve'r"l?( · exhaustive, 

comprehensive educative and useful recommendations. In its 

first report, it had dealt with the Ali.garh Muslim 
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University Amendment Bill 1978 and communal riots in Aligarh 

and Jamshedpur. Riots completely erode the confidence of 

Minorities in ability and capability of authorities for 

enforcing law and order. In its third annual report 

commissiO.n · pointed out tha~ the tendency among members of 

individual ·minority to live in ·geographical circumscribed 

pockets had led to excessive congestion deplorable and 

pathetic living co~nditio~ns in these pockets. It strongly 

advo~ated for ~etter living conditio-n of minorities. But 

the Commission has touched only on fringes of problem 

Isolationism is not a mere social or economic phenomenon. 

Unless all barriers that keep minorities away from 

mainstream of national 1 i fe are demolished national 

integration cannot be achieved. In all its report it has 

recommended more educational facilities for minorities. The 

problem of communal riots has been dealt in each and every 

report and suitable recommendatio-ns have been given. In 

1988, the Cmmission published a "compilation by Minorities 

Commissidin of India ·on Problems of Minorities." The report 
1 

gives a detail report of educational facilities and the 
i 

shortcomings in it. Since 1988, the Minorities Commission 

has ·started a "minorities· commi ss i oi n News 'Quartr 1 y" to 

disseminte information about its activities. The XII Annual 
) 

Report .for the peri6d April 1 l9S9, to March 31, 1990 was 

presented by Sri S.M.H. Burney, Chairman of the Commissio, 

to Sitaram Kesari Welfare Minister, on July 11, 1991. The 
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Report has examined the problems of minorities with special 

reference to dommunal situation and national integration. 

' I 

The Minorities Commission is a monitoring/ reinforcing 

and supplemental agency. Ideally it should be both a 

preemptive and fire-fightiS body. Preemptive, because by 

attending to'Minorities grievances and facilitating their 

redressa 1 , it can help to prevent the accumulation of 

frust~ation a~d fire-fighting because when ~issiparous 

tendencies come to fore the Commission can play a pacifying 

role. 

There is a need to switch from present political 

approach to scientific approach. Root cause of Minority 

dissatisfaction are much too complex~o be dealt 
I ' 

with 

exclusively by a Commissioin. Whatever its status and 

authority social, economic and cultural factors are 

simultaneouosly at work and their interactio~n create strife 

in society. Progressive legislative and executive actio-n 

can .best guarantee both security of minorities and their 
I 

absorption into mainstream. Intolerance by majority is to 

be combated as much as ghettoism of minorities. •Greater 
I I 

literacy, ski1i based education, special funds for training 

" disadvantaged groups- would be socially less divisive. 
' ' 

Role of M1nority Commission in such a situatio..,..h would 

be to monitdr'the execution of these measures by receiving 
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feed-back from minority beneficiaries passing it to those in 

authority and' ·cooperating with them to devise 

correctiveness .. It is a modest but effective role. 

I 

Soecjal Officer f2L Ljngujstjc Mjnorjtjes: 

In 1956, when the problem of the linguistic minorities 

came to limelight. as seque~ to• the reorganisatioin of states 

mainly on the basis of 1anguage,' the Constitution was 

·amended to provide for the appointment of a Commissioiner 
• j· 

for Linguistic'M~noritie~ at the Centre. On the basis of 
' ' ' 

recommendation of State R~organisation Commission, the 

Constitutional Amendment At 1956 was passed which inserted 

Article 350-B in the ·Coffnstitution. The provisio~ns of this 

Article says: ·~(1) There shall be a Special Officer for 

Linguistic Minorities to be appointed by the President; 

(2) It shall be the duty of the Special Officer to 

investigate all matters relating to the safeguards provided 

for l·inguistiG minorities under this Constitutio-n and 

report to the President upon those ma,t ters at such i nt.erva 1 s 

as the President may direct and the President shall cause 

a 1 1 such reports to be laid before each House of 

Par 1 i ament and· sent to the governments of States concerned. 

The CommissiotrP'for linguistic Minority took charge on 

30 July 1957. Tw~nty-nihe reports have been prepared so far. 
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The main offic~ is situated in Allahabad but subsequently 

branches have been set up in Calcutta,Balgaun and Madras. 

Twenty-nine reports hve been submitted so far. The 

reports make a ~tudy of the linguistic issues by dividing 

India into five zones. State-wise detailed analysis is made 

of the implem~ntation of the various safeguards for 

minorities. 

Provision for Primary education in mother tongue is the 

pivot around which the various safeguards revolve. In the 

twenty'seventh Re~ort it has been pointed out that education 

of a child belonging to a tribal linguistic group has been 

neglected. (18) The, Report also points out that there is a 

lack of ag re'ed scr i.pt for Santha l i Speakers which makes 

their education difficult. Santhals reside mostly in Bihar 

Orissa, ·West Bengal .and Assam. They continue to face the 

difficulty of receiving education through their mothJ 
I 

tongue. The adption'of 'oil-chike' script by West Bengal 

was a wise step. ( 1 9 ) The Report has recommended that 

Devnagri may be adopted for· those languages which have no 

script. 

The Commission for rlinguistic Minorities has done 

commendable work .. It', has been rightly pointed out "despite 

conserving the separate identity of linguistic minoities, 

all of us must work for accelerating the process of natural 
i 

assimilation." (20) 
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A critical examination of the Constitutional Provisions 

guaranteed to the minoities in India prove beyond doubt that 

the framers of the Constitution of India have dealt with the 

problem in its historical perspective thoroughly. The 

Constitution of India has provided ample political, social, 

economic ·and other safeguards to minorities, to suit their 

specific needs to fulfil their legitimate desires, and to 

satisfy their respective aspirations. 

In the Canst i tut i o-. n two oppo~ i ng trends, one of 

'Equality' and the other of ~Special treatment' have been 

put in operation. Thus, Articles 15, 16 and 29 enjoin that 
i 

the state shall not discrimi~ate against any citizen on 
i 

grounds of religion, race, caste, sex, place of birth or any 

of them. Sirililarly, Articles 28 to 29 guarantee non-

discrimination in the exertise of the right to the fre~dom 

of religion . But there are special provisions for Anglo-
, ' 

Indian religious and linguistic mihorities. 

The Indian Constitution has dealt with the ~inority 

rights fn the constitution i tse 1 f and has not 1 eft it t"o the 

wisdom and will •of future parliaments. The safeguards 

provided to the minorities by the Constitution of India are 

of two categories: first transitional and temporary; and 

second, fundamental and permanent. The provisions that are 



guaranteed 

minorities 

for a specified period and for 

e.g. provisions for Anglo-Indians are 
I 

1 2 1 

specified 

instances 

of first category 1 a~d those which are placed in Chapter III 

of Constitution of India i.e. fundamental rights are 

examples of second category. The special provisions are 

conceived in the spirit of Indian traditio~ns and past 

commitment in order to provide a lasting solution to this 

highly complicated problem. 

The minority problem has been the bane of Indian 

political life. It has influenced and coloured the 

political life of the country both before and after 

independence. The feeling of frustratio~n and of being left 

out from the ~ainstream of nati-~al life persists among the 

minorities. 

In the context of present day India the questiojn of 
' 

satisfying th~ aspirations of minorities is of crucial 

importance. It is the criterion of success or failure of 

democrntic experiment in this country. 

The del~b~rtions of Chapter I, reveals that minority 

has remained ~n ambiguous term, which defies parameters of 

definition. Th~ determinatio--n of minority on the basis of 

less than fifty percent ~f ·population, is not .satisfactory. 

In India there, are quite a isizeable number of people both on 

the basis of religion and language having double status of 
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being in majority at one and at the same time minority in 

different context. So,-the expression minority is relative 

term and its me~~ing should depend upon the terrrtorial 

limits of 1ts operatio;n and the objective of a particular 

legislation. Th~ p~oblem of defining the term was attempted 

in Constituent Asse;b~ but eventually it was left to future 

parliament. 

There have'b~en ~number of divisive forces 1n India
1 

religion being , a major one. The assimilative process of 
rna.... 

Indian history tried to ama\gate these forces but religious 

division thrived due to its use as a political mechanism. 

During Muslim rule in India, a feeling of . , estrangment did 

exist but it ~eached its zenith during the British rule. 

Britishers saw the prob~em of plural society in India as 

essentially a problem of identification of religious groups 

and their mutual conciliation and used such schism to 

perpetuate their rule. Religious 
,C

confl 1;ts in India, 

ultimately led to partitio"".n of country, leaving behind a 

legacy of communal hatred and unsolved political poroblem. 

The framers of our constitution- were quite alive to 

the complex character of the problem of minorities and 

believed t~at enlightened and healthy national consciousness 

would grow speedily; vnce the ideas of lib&rty, equality, 

justice and ftaternity take root in the sub-conti,nent. A 
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number of 6onstitutional measures wer~ incorpora~ed to usher 

in harmonious relat'ions ~~ the. different groups. 

Notwithstanding these· guarantees,an objective appraisal of 

the post-Constitution period, reveals t~failure to resolve 

the socio-religious contradiction. A liberal, generous and 

sympathetic approach is reflected in the Constitutio~n in 

the matter of educational rights. But the spirit f
H,. 

OA 

rights,· however ha.s 
1 i bera ll y construed, ea:nnot been a 11 owed to 

dominate over other Fundamental rights and Directive 

Principles of State Polity and the spirit and content of the 

constitutional rights of minorities. The guarantee to 

linguistic minority~ has been dealt with separately and is 

quite comprehensive. These devtv:e their authority from -two 

sources ( i) Constitution; (·i i )' schem~jo.greed 19' at all 

India level from time to time. Afticle 29 and 30 contain 

the _s_p_i_r::_Lt __ oL.:...Y-.i~ h+s 

_.._ ' ' ' Cl'YO VJ\ 
v'"e- m lono r 1 t 1 es •--:~r- r 

Minorities 
; 

+o r\'iincr~~he.!> ~. -=b-P'I.ll"tO't Hi:& . A.s po1nkd outecu-h-er 

Yl:Jh+.s a.ncl, indiv-,ci.ua..l v·~ht..s need. h> he hJo.nc:eJ 

Commi ss io-n and Commi ss i o-: rev for 

Linguistic Minorities were not included in the original 

constitutio~n. But the constituting of these two bodies by 

constitutional amendemnt (Minorities Commission is yet to 

get a Constitutional status but an executive order has been 
c 

passed to that effet) reveal that the Indian Constitution is 
1\ . 

alive to th~ ~eeds of .Minorities. These two bodies have 

done commendable work and today, when the need is 

integ~ation· of minorities in the mainstream they ca~ play a 
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l· 

much larger role. G.M.Banatwala an eminent leader of Indian 

Union Mus 1 i m Leag'ue .remarked that "1 i ve and 1 et 1 i ve" is a 

golden attitude but the Indian Constitution adopts the still 

sublimer attitude of "live and help live" (1) 

The Cons~itution refognizes the basic plurality of 

Indian society and seeks to achieve_unity without stifling 

diversity. Indians, in fact, should have pride in the 

5ctf.!~rl1'WcUd i sp'l ayed in the Canst·; tut ion. 

1. Banatwala , G.M. "Minorities and the Constitution; 
Radiance View Weekly, Delhi 5-11 April 1992, Volume X 
No.24,p.63. 



Table: . Census Figures of Various Religious 

· Jll Comml.lli ties ( -:r:.n pe.¥'c..erd:CA:9e) 

~-----------------------
Community 

Hindus 

MUSlims 

Christians 

Sikhs 

1951 

84.98 

9.91 

2.36 

. 1. 74 

1961 

83.50 

10.70 

2. 44 

1. 79 

1971 1981 

8 2. 72. 82.64 

ll.2L 11.35 

2.60 2. 43 

1.89 1.96 

~: ~ ~~ aPi~ele-e:a--:l~~~31±:S:~~~ 

N~ ~ · TCL.hle.. cot:npu..ct .tr~ C..e .. ns~Js R.¥or~ of ""I-'lWp .... -

Vis I I J q 6 I ~ I q-=t I J I q 8' J • 



TAi3LEI- LINGUISTIC illSTRIBUTION1:N INDIA. 

§_--------------~---------------------------------
Zone 

----
CENTRAL 
ZONE 

EASTERN 
ZONE 

NORTHERN . 
ZONS 

States Pon ulation 
(in lRk.~s) 

Hadhya Pradesh 521-.19 

Uttar Pradesh 1108.62. 

Bihar . 699.15 

Orissa. a; 3. 70 

Sikkim 3.16 

West--Bengal 545.80 

Haryana 129.23 

Himachal Pradesh 42.80 

Jammu & Kashrirl. r 59.8~ 

.Punjab 167.88 

Ma..:1n 
Language 

(. C:..n "/ .. ~.tZ..) ·: 
, 

Hindi. - 84.3 

Hindi - 89.68 

Hindi - 80.17 

Oriya- 82.23 

Gorkhali/ 
NEp ali-61. 07 

Bengali - 86.34 

Hindi - 88.77 

·Hindi. - 88.95 

Kastllni ri - 52.73 

.Punjabi - 84.88 

• 

Other Language (di.stribution in 'l~age 
( bess f-hQT'\ \ I", not- rryeT\-1-iollc..::f) 

Bhi 11/B5U1od.i-3.07; Goncli.-2. 57, 

Har athi- 2.28; Urdu..2.18; Oriya-1.12 

Urdu - 9. 74 

Urdu..9 .99; B:engali-3.01; Satlthali-3.01 

·re 1 ugu.. 2. 31; Hi ndi.-2 • 23 ; Santh a1 i-1. 99 

Kui-1.92; Bengali-1.45; Urdu..1.42 

Lep cha-6. S6; Li:nbu..:.5.69; Hindi-4.85; 
Sherp a-3.39 

Hindi-5.94; SanthaJ.i-2.88; Urdu-2.21; 
fk>rkhali /.Nepali-1. 30 

Punjabi-9.21; Urdu..l. 77 

Punjabi-5.83; Kimauri-5.83 

Dogri-23. 28; H.indi-17.03; Punjabi-2. 73 
Ladakhi-1. 2J 

Hi ndi.-14.6 0 

contd ••• 



Rajasthan 

Cbandigarh 

Delhi 

NORTH-EAST N3 sa'll 
a)NE 

11ani.p ur 

Meghalaya 

Naga1and 

Tripura 

342.67 

4.51 

62.21 

199.0 

14.21 

13.36 

7.75 

20.53 

2 : 

Hi.nd.i-89 .89 

Hindi-55.11 

Hindi-76 .2 9 

As same s e-60 • 8 

Manipuri/ 
i'1lei thei-61.85 

Khasi- 47.13 

A0-13.43 

Benga1i-69. r:fJ 

Dhi1i/Bhi.1odo-4.62; UrdU-2.13; 
.Punjabi-2.12 

Punjabi- 41.18 

Punjabi-13.17; Urd.u-5.88; 

Ben.:::;ali-1. 05 

Bengali-19 .o; Hi.nii-5. 4; Bodo.-2. 9; 
Nepali-2.4; Niri-1.2; Oriya.-1.2 

Tangk_hul-5. 43; Thado-4. 06; Hoo-3. 76 

Kabui-3. 53; Gorkhali/Nepali- 2.60; 

Kuid:..2 .60; Pai te.. 2.18; Hmar- 2. 05; 

B enga1i-1. 3 2 

Garo-29 .8 7; Bengali-9. 01; Gorkhali/ 

Nepa1i-4.58; Hindi-2. 24; A-ssamese-1. 7f. 
Rabha..1. 03 

Sema-12.10; Konyak-10. 74; Angami-10.10 

Lo tha- 7. 46; Sangtam- 3. 71; Ee nga1i- 3. 5: 
I 

Yimc.'lungre-3. 53; Hindi-3.25; Gorkhali, 

Nepali-3.21; Phom....3.13; Chang-2. 97 

Trip uri-22.89; Hindi-1.26 

contd •••• 



SOUTHERN 
ZDNE 

WEST ZDNE 

Arunachal 
Pradesh 

Mizoram 

Andhra Pradesh 

Karnataka 

'kerala 

·· Tamil Naiu 

Pondichery 

Gujrat 

Mahar ash tra 

Dadra & Nag·ar 
Haveli 

Aaiaman & Nicobar 
Island 

Lal<: shwadeep 

6.32 

4.94 

535~5 

3'1lo 34 

254.53 

484 .. 1 

6.04 

3Lo .85 

627.84 

1.,04 

1.89 

L(). 35 

3 . . 

Nissi/ 
.. .Jai'la-22.13 

Lushai/ 
Nizo-74.86 

Telugu-85.13 

i""la.l ay ail an-9 5 • 99 

Tamil-85. 35 

Tarnil-85. 35-

Tamil-89 .18 

Gujrati-90. 73- -

Adi-18. 91; Bengali- 7. 56; Gorkh ali/ 

.J.~ ali-7 .20; Noq> a-5. 25; Wancho-5.09; 

Nocte-4.36; Hindi-4.00; f'lishmi-3. 76 

Bengali-8.29; Tripuri-4.08;Lakher-3.ll 

Urdu-7.84; Hindi-2.,60 

Tamil-3.~; TelugU-4.02 

'l'elugu..8.30; Kannada-2 .. 39 

Telugu-8. 3J; Kamada... 2 • .39 

i1alyalam-5.15; Telu6U-4.02 

. Sindi- 2. 14; Hi Ddi- 2~ 13 

Narathi s..73 .62 UrdU-6. 94; Hindi-6 .66; Gujarati-2. 71 

Bbili/ niilodo-6 7. 45 Guj arati-23.84; Hara'tlb.i-4. 35 

Bengali- 24.68 

i"1 aly al8.ln-8 4. 51 

Hindi-18 .14; Tamil-14.81; i~icoberese
~1. 35; lVialy al am-10. 43; Tel Ug}.l-9 .86; 
Kurt.kh/Orao n- 3.05 

----------·----------------------------------------------------------------------------------
Source: Twenty_ Seventh Report of COill;Hi ssioner tor Linguistic I1i.nori ties (bassi on 1981 census) 

1. Less ihan 1% not included 
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