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PREEACE

The problem of minorities is a universal phenomenon;
In any society where there exist non-dominant groups divided
from the majority of the population by certain subjective or

objective factors of distinction, a "minority” problem comes

into being.

Although the occurance of minorities is a world wide
phenomenon but the nature of the problem differs. In a

democratic set-up minorities 'should not be suppressed.

Indian’s till today are a]iekated ffom oihe another on
various grounds - race, caste, descent}lreligion,' culture,
1anguage and scripi. The ’'majority-minority syndrome’ as a
’legacy of the Raj’ st1i1 continues to distort our social
and political 1ife. The Shah Bano case and controversy over
Ram—-Janm Bhumi 1issue have focussed attention on minority

rights.

In a democratic set-up minorities are to be giveq. due
expressin of -their freedom of action without at zthe same
time diSturbing the fabric of national wunity. Unity- in
diversity, has been attempted by our Constitution, but the

attempt has not been very succfessful.

The present study is aimed at understanding /in full

implication of the Constitutional protection-to minorities.
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Besides, Article 29 aﬁd 30, certain other provisions which
have a direct or indiret bearing upon minority safeguards
have been discussed. The institutional protection of
Minority Commission and Commissioin =~ for Linguistic
minoritjes needs sbecia] mention as the adoptive character

of < the Constitution is reflected by the formation of these

bodies.

The present dissertation is an attempt to analyse the
historical roots of the problem, its constitutional

dimension and their bearing on the future.

I am greately indebted to Professor §S.K.Chaube, who
supervised my dissertatioin and was kind enough to sparé his

valuable time.

I wou1d also like to extend my grtitude to the staff of
Minorities Cbmmission (situated at Lok Nayak Bhavan New
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library staff ?t Indian Institute of Public Administration
and Sapru House wefe very cooperative and I am highly

indebted to them.
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CHARPIER = I

DETERMINATIOIN OF A MINORITY

Q

The issue of safeguards to m%norities or jts coé%11%wy-w
rights to hinorities has increasingly come into focus in the
context of both national.and international affairs. This is
a welcome déve]opment in as much as concern for the dignity
interest and right of human groups that find themselves in a
minority on the .basis of raée language and religion,
ref]ecﬁs an advance in human ponsciousness without which

civilization cannot march ahead. (1)

The existence of minority community is a problem before
almost all the nations. Since the rise of democracy in the
late eighteenth century the problem of minorities has become
a serious political question and has played a great role -in
.nationa1 and international affairs. In international plane,
the coﬁcept Qf minority and tpe problem of minorities is an
of fshoot of the rise of nation staté in eighteenth and
nineteenth centuries. O1d states came to have new frontiers
and some new sfates emergéd wjth one predominant nation
groups and one or more smaller groUps having different

C\ethnﬁcity,lénguage and religion than that of national group.
They began to be described as'minorities. Wide acceptance
of the concept of human rights as distinct from national

rights, gave a new importance to minorities and minority



rights. Some minority gfoups with distinct pockets of
influence began to assert their rights even aggressively,
thfeatening the peace, unity and security of different
nations. The League of‘Nations and thereéfter the U.N.O.,
was therefore forced to-take notice of the minority;prob1ems

and lay down guidances for dealing with it.

brofessor Humayun Kabir has very aptly stated "groUps
of peqp1e who were uﬁited by certain/common features and
felt themselves as one common unitpg/ihatlI take it, is the
essence of a minority;that a group, on some basis or other
has sense of akinness; a sense’of“continuity or unity; and
further that this.sense of Communigy'or unity distinguishes
it from the majority of the inhabitants of the area where
this minority functions. Unless these two elements are
there, -there would be no consciousness of minorities as

such. Problem of minorities as such is a problem of thed

modern age, essentially a problem of democracy." (2)

The term mminor?ty" is very intricate and complex and
its precise definition 1is very difficult. Political
Scientists and Socio1ogi$té have presented their own views.
Grammatically speaking the term 'minority’ is a compound -of
~the latin word ’minor’ and the suffix ’'ity’, meaning

: : " L .
1pt?5’a11a, the smaller 4in number of the two aggegates that

constitute a whole. The Wiiix/of Versailles and the .League

of Nations never gave an exact définition of minority. The



term had its recognition first time at the Minority Treaty
and Declaration made under the auspices of the League of

Nations after World War I.

L

Encycfopaédia Britannica definesmnorities as "groups
held together by ties of common descent/ 1anguage or
religious faith and feeling themselves differen; in these
respects from the majority of the inhabitants of a giVen
political entity.” (3) However, the above definition is
only :subjective in characpervand does not include the
objective factors which are more evident and relevant. (4)
Henry K.Junckerstofff ‘has defined the term in ‘a purely
statistical sense withoutéreferring»to factors serving as
the basis for distinguishing a mﬁhority. Thus, while
conéidering ’minority’ a numerica11yl smaller group as
against the majority in a defined area  the thrust is more on
number than on common characteristics. (5) Max H.Boehm
remarked that the term signifies a group with an "individual
national and 6u1tura1 character living within a state which
is dominated by ancther nationality.” (6) The report of the
United =~ Nations Sub-Commission o1 Prevengion of
Discrimination and Protection of Minorities furnishes -the
following definition. "The term minority includes only those
non—-dominant groupé in a population which possess and wish

to preserve stable ethnic, religious or 11nguistic



traditions or characteristics markedly different from those

of the rest of the population. (7).

The above definition inc]udes”the religious, linguistic

or cultural minorities who areminorities by will but it
"

fails to include within its purview the minorities based on

race, caste etc. For example, Scheduled Caste and Scheduled

Tribe in India who wish to be assimilated with the majorityi

There are some socio]ogfsts who define minority 1in
terms of re]étionship between the dominant group and the
minority. To them, it is much more important to understand
the natUYb and genesisAof the relationship between dominant

group and the minority than it is known the marks by the

~possession of which people are identified as members of!

\
either. Louis Wirth regards minority as a group  which is':

subjected to discrimination and unequal treatment and. which
therefore reggrds 1tsé1f és‘ an object of éo1]ective
discrimination. The above aefinition thus places emphasis
upon the numerical size and the diffefentia1 treatment which
is the resu]p of some.pecu1iar re]atfonship between the
dominant and the non=dominant group, and that the former
deve1op$ a consciousness of its jgﬁenior'status. In another,

and quite different category come those sociologist who

~.
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refuse to accept any purely numerical definition and instead
give importance oﬁ]y to the factors of discrimination and
inferior +treatment.  They regafd minor{ty only as a name
suitable to .designate 1ndividué] corresponding to certain
criteria withoutyattaching any importance to its numerical
size. Arnold M.Rose in Ency¢1ogg§dia of Social Science X
365 (1930) define minority‘y;; a - "group of people
differen;iated from others in the éame society by race,
nationality, religion or language - who both think of
themselves as a differential group and are thought byiéthers'
as a differentiated group with negative connotation. (8)
The important elements in this definition according to him
are not the relative number in and out of the group but a
set of attitudes - those of group identification from within
the group and those of prejudice from without - and a set.
of behaviour - those of self-segregation from 4w1th1n .the
group and those of disqfimination~ and exclusjon from
without. Relative numbers in and out of the group are not

. . .
definationally important and like everything else that 1is

e

social, minorities must be defined‘asvminority groups, which

entails a set of attitude and behaviours.



In this sense ’minority’ and "majority’ become

primarily political and not merely statistical concepts.

Thus the definitions which lay emphasis upon certain
subjective factors such as ‘*feeling’ or ‘;onscﬁousness’
provide a test which'is too vague and uncertain and more
psychological in nature than real. Every situation may not
vnecessariy involve the assumption that a group in order to
deservé the‘tit1e of %ﬁgg;;;;’ must be distinguishble from
the majority by the presence  of a ‘feeling’ or
fconsciousness’ of 1£s being dﬁffefent from the majority. A
group distinguiéhab]e _fro&i chers by the possession of
certain objective characteris;ic such as language may not
have a fee]ing’or conscioueness of its distinct status and
may yet be counted as a minority. Moreover 323223?1QQ9QP of
any subjective factor would itself beg to existence of some
objective charactefistic which serves as the basis  of
distinction and sepération, and may in turn, have served as
the' source of ’fee1ing’ or fconsciousness’. Similarly the
writers who cite certain objective characteristic :common1y
possessed by the membefs Constitqping minority as lthe
exclusive foundations of minority status fail to recognise
that objective factors alone may not always be the
determining mark of minority. Fdr a group not conscious of
its separate group identity, may soon be assiilated with the

.majority and thus‘may not be entitled to be regarded -as a



minority. Human Rights Commission, in its definition fails
to include Negroes as they are minorities by force and not

will.

The ﬁdea of according inferior treatment to m{norities
goes against the spirit of democracy whose hallmark is
equality. The Universal Declaration of Human Rights
aéserts: "qgé,mhe equal before the law and are entitled

without any discrimination to egual protection of the

law. "(9)

Mi it in India:

The difficulty of giving a precise definition of a
'minority' was a1sQ fe]t by the members of the Constituent
Assemb?y of . India. The Constitution nowhere defines the
term 'minority’, nor does }t lay down sufficient indicia. to
the test for deterination of minorities. Confrongéd perhaps
with the fact. that vthe concept of minority, 1like 1its
proplem, wés intricate the framers made no efforts to bring
it within the confines of formulation. Even ih the face. of
dpubts being expressed over the advisibility of leaving
vague Jjusticiable right to undefined minorities the members
of the Constituent Assembly Madg no attempt to define the
term. (10) Cbmmenting on the Lse of term "minorities"'iﬁ the

provision Sardar Vallabhbhai Patel pointed out that the term
== _



had not been defined anyhhere in ghe Constitution and that
the existing positiO‘n\.wag so vague that even the
declaration 'of a parpiéu]ar '1anguage as the national
language could be said to prejudice the interest of the
mindrities ‘whose mother tbngue happened to Se diffeurent.
(11) A éomprehénsive definition of “minorities” was
difficult to frame. ‘They might be based on religion
community or Tlanguage. Thus while Article 23 of Draft
Constitution,, corresponding to present Article 29 and 30
‘was being debated no definition of thé term minority. was

attempted. It was presumably left to the wisdom of courts to

fsupp]y the omission.

The 1initial courtroom attempt was made 1in Kerala
Education Bill where Supreme Court through S.R.Das Chief
Justice suggested the technique of égzbggtical tabu[gzip;n
and held that a minority community means a community which
is numerica11y~fessithn 50 per éent.(]Z) However, the Court
was faced with the difficulty of specifying the geographical
unit with reference to which the population of a minority
was to be calculated and weighted againét majority. The
Govgrnmenp of- Kerala contigpded that the minority must
numérica11y be a minority in the particular region in which
educational institution was situated in ordér to claim -the

fundamental , rights of minorities. The Court finally

declared that when a Bill is passed by a State Legislature



which extends to the whole of the State the minority must be
determined by reference to the entire population of the
state. It follows, therefore that if the question arises 1in
connection with an Act of the Union Parliament, the term

"minority” must be determined by reference to the entire

population of the Republic.

The term “minority" is a relative term 1in India. A
particular hinority community may be a majority 1in a
particular p1a¢e but in a minority with reference to the
total 'popu1éﬁipmi.ﬁoredver, determinatioin of. linguistic
minority is a difficult task because persons of all religion
iE/@aparticu1ar region may constitute a linguistic minority
‘for total population. -Hindus may be placed in minority
groups on the basis of different modes of worship,. adoption
of different:and divérse ritudls and spgggjng 6f different
dialects. In India, 1t§is primar11y a 'political’ and not

merely numerical term.

Minorities can be based on Jlinguistics reiigious
cultural or racial basis. In India we have all these types
of minorities, for, we are, as described by Tagore, God’s

laboratory for the world. We have all the diffeﬁiig} ethqic

—

———

groups, racial types, languages, a different pattern of
cultural development in different areas. (13) ThHere are two
specific articles, Articles 29 and 30, that exclusively deal

with the rights of minorities. Article 29 states that "Any



section of the citizens residing in the territory of India
or‘ any part thereof having a distinct language, script or
culture of its own, shall have the fight to cohserve the.
same” and ﬁhe second acknow]edges the right of minorities
'based on religion or language, to establish and administer
" educational institutioins of their choice.” So, according
to the above cited articles, the criteria can be 1language
religion or culture. There is a.c1ose affinity betwee .n
Article ‘29 and 30. A minority gommunity can best conserve
its language, ' scffpt of ;u1§ure through educational
institutions. Thus in the Indian Constitution, there are
three differcent categories of minorities based on language,

religion and culture.

:The tefm culture’ is very difficult to define. Culture
as common1y understood refers to the material, sociai,
religious apd‘ artistic achievements of human groups,
including traditibns} customs and behaviour pattern, all of
which are unified by common beliefs and values. Values
provide: the essential part of a culture and give it its
distinctive quality and tone. (14) 1India has assimilated
cultural element from differcent sources. The concept of an
All-India ‘culture is controversial. The Hindu communalists
view Indian culture as Hindylcu1turé while the minorities
prefer to refer India as;consisking of composite culture.

Religion has had a great influence on culture. So to be
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more precise, Indian Constitution recognizes onjy twc
types of minérities, based on language and religion and alsc
those based on both in combinaticn. (15) An eminent
sociologist, Dr. G.S.Ghufye, also confirms this view. "For
the Constitution of India, minorities are non-existent and
they being based on]yhigg,language or religion and by

implication of both in combination.” (16)

The tribal community of India form an isolated group
and are a cultural and 1ﬁnguistic minority. Some tribals
lack a distinct script, and thereby form a lingustic

minority.
I! 1] !‘ !" 'I. \--

Language 1is an important means of communication. The
increase in po}itica] and economic participation during the
post-independence era Has witnessed an_increase in political
and economic participation. There has  been an: awakening
about one’s own cu]ture and language. This has 1éd to
problems as within a political community, emotionally as a
rallying point of group consciousnessF_]anguagpéerves as a

_ —

very frequent badge or symbol.

The subcontinent of India has a]wéys known a number of
languages and dia1ects.a3‘thé ffgures in Table I reflects.

The principal languages used in various parts of the country
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have been :c1assified into +two  broad categories - the
Sanskrit based language as Hindi, Bengali, Gujarati and
Marathi and Dravidian languages of Tamil, Telugu, Kannada
and Malayalam. An 1mportant»feature of contemporary Indian
linguistic scene is that a linguistic group does not
neceésari]y‘correspond to a religious group. For examﬂe in
Bengal, Bengali is the 1anguage of Hindus, the Muslim, aﬁd
Christians alike; The Constitution of India recognizes 18
Indian languages ihc]uding Manipuri, Konkani and Nepali
which wére recently given recognition in August 1992. The
]1nguist%c reorganization of States in 1956 tried to sofve
£6é 1inguistic problem but it was not very successful in its
attempt as there have beén subsequent divisions ‘in Bombay
and Punjab. The issue of 11nguﬁstic minority is a sensitive
1sw§Eé and administrators_haye‘to soive this problem without
prejudice to the numerousiregio;a1 language each of which

has a substantial contribution to make.

ligi , ities:

Religious minorities have played a very important role
in Indian politics. Religion was the basis on which India
was divided and Pakistan emerged. A pioneer scholar on the

. I .
problem of minorities in India, Dr. D.N.Sen is also of the
view that in. no other matter are they so sensitive as in
o e L e

regard to questio'n relating to their faith. (16) The
TN
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constitutional acceptance:of minority status to organised
religious communities Has. driven a wedge into Indian
politics. In reécent years, the whole concept 'of providing
Qroup rights, is being questioned and majority communalism is

gathering force.

In 1India Hinduism is the religion of the majority and
Mus]ims, Christian, Sikhs, Parsees are major religious
minorities. Their percentage in popu]étion is given in
Table II. According to 1981 census the re1igiods minority
communities constitute 16.46% of the population of India

excluding Assam. The position is

Mus1ims 11.35%
Christians ' 2.43%
Sikhs : 1.96%
éuddhists S 0.77%
Parsees : : 0.01%

Despite the safeguards provided in the Constitution a
fee]jng of distrust persist among the religious communities.
The’:fear of majority lingers on. In the opinion of
J.A.Lapence: "The claims of religious minorities may be
grouped under three categories: freedom of conscience,
freedom of“ worship, and the absence  of religious

discriminatio.n. (17)
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Backward Classes:

Backward classes ére an important segment of the Indian
society. The term "Backward classes” is a cdﬁrehensiQe term
and consists of three broad divisions each having 1its own
distinctive background and' particular problems. These
divisions are Schedu]edﬁCastes, the Scheduled fribes and
other Backw_:ard Classes. fHe’issue whether theée depressed
sections are to be t;eated as a ‘minority’ or not, was
widely discussed 1in the Conétituént Assemb]y.and to this
.day, scholars are divided on the iésue. As Dr. Wadhwa

. . . , n
remarked "it is a proposition with a big question mark.Us8)

The British rulers in pursuance of their ’divide and
rule’ policy 1in the First Round Table Conference held in
‘London in 1930 gave‘them recognitioén,by awarding separate
representatjon along with bther minorities 1in India.
Mahatma Gandhi  in 1932 undertook a fast Gnto death eEEo
death against the Communal Award of 1932 under which these

classes were granted separate electorate by the English

Government. However, Dr. Ambedkar has categorically
contended that the backwecsard classes are a minority. . He
. —

says "The‘Schedu1ed Castes are really a religious minority.
The Hindu re]igibn"by its dogma of untouchability has
separated the schedh1ed castes from the main body of the
Hindus in a manner Which makes the separation far more real

and far wider than the separation which exists either
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between. Hindus and Muslims, or Hindus and Sikhs or Hindus

and Christians. (19)

S.Nagappa and Muniswami Pillai in the Constituent
Assembly pleaded the case of scheduled castes for their
recognitioin as minorities. S.Nagappa caled them a

L /____/
“political minority” (20) whereasMuniswami Pillai argued
“"The untouchables Who'form one-sixth of the population of
this sub-continent are a minority‘community because their
social, political and educational advancement is in a very

low state. (21)

K.M. Munshi and Seth Govind Das djd not agree in the
Constituent Assembly that backward classes are é minority.
K.M.Munshi remarked, "The Harfjans generally known as the
Scheduled Casées are neither a racial minority nor a
lTinguistic minority... The Harijans are part. and pafce] of
the Hindu community. (22).Seth Govind Das observed "So far
as minorit{es are concerned there are many minorities whfch
infact cannot be called as such. For instance take the case
of Harijans they are in fact Hindus; they are not a minority

1ike the Muslims or the Christians.” (23)

So the 'classificatjion of BackWlard classes as
’minoripies’ depends on one’s particular perspective. Dr.
Arun Kumar has remarked “the controversy leads us to

conclude the backweard classes are unlike religious or
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linguistic minorities for the reasons that the character of
re]ig#ous and 1fnguistic minority does not chénge whereas
the backwyard c1asse§ are not to remain in DESEEEHIEY’ The
minorities want to maintain their separate identity whereas
the backweard classes have been Kept out of the majority by
force.” (24) The probelms of minorities and the backward
‘classes differ much in nature and scope. Dr. K.K.Wadhwa,
while agreeing tb the above statement however, has argued
that the Backward classes in India are a minority. He
defined the tﬁggm.’minority’ as "Any Section of the citizens
being small 1in number in a definite area 1in respect of
religion, 1anguage or any other ground, seeking equal or
preferential treatment either to maintain its identity or to

be assimilated with the majority, is a minority.” (25)

Minority 1is a reference to quantity whereas backw- ard
class 1is a reference to quality. Backward classes are a
depressed segment of Hindu community and their struggle for
special treatment and EfilgggégigwﬁJ?% order to come on par
withy other privileged classes. Separate prov{sions have
been provided for the Backward classes in  the Ind{an
Constitutionu The guaraqﬁggr of equality guaranteed by
Article 14 coup]éd with the other specific articles

fovovred .
guarantees a forward treatment. The term 'minority’  has been
used in the Constitution only under Article 29 and 30. .They

explicitly guarantee the protection of linguistic and

religious minorities.
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The present dissertation 1is based on a study of
"Liguistic’ and "Religious’ minorities which are
specifically recognised and named as such in Clause (1) of

Article 30 of the Constitution.
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HISTORICAL BACKGROUND (ROLE OF BRITISH GOVERNMENT)

Pluralism inone political community exists throughout
the world of our day. Thus, most countries have within
their boundaries religious and linguistic minorities which
have to be accommodated within the scheme of things,

political, social and economic.

India has had minorities within her territories for
many centuréﬁs. It is a confederation of minorities where
the Hindus, Buddhists, Jains, Muslims, Christians, Sikhs and
Parsees haQe been thére throughout history. The concept of
linguistic minority dis a fair]& recent phenomenon when
~compared to religious minprities. India 1is a land of
linguistic minority groups. No language group has absolute
majority ih tHis country. fhe growth of Tlanguage, group
conséiousnes, intergroup re1atiohs owes its genesis to the
British period. Both the religious and Tinguistic
minoriffes provide a pluralistic orientation to the po]iqies'
of the country.

/
However Plura11sm has never presented the spectacle of

religious or racial warfare that has marked the history of

Europe. Whenever religious differences are present, the
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different religious group tend to develop minority-dominant

relationships and India 1is no exception. (1) The Indian
religious map 1is a mosiéc 4becau§e of the influx of
population professing divergent faiths who came to India and
were absorbed in the maingtream fn the course of generations
During the medieval period‘tﬁe Jains and the Buddhists
formed a minority group in the context of their religious
beliefs. The Buddhist minority was almost completely wiped
out of India though Bgddhism survived and developed outside
the country. In later years the Muslim minority was a ruling
minority and that too a microscopic one; hence the problem
of. minority in the real sense.of the term was not there.
Significantly, .when we compare the India of thirteenth
century. with thé India of seventeenth century, a change 1in
Muslim attitude is seenz Muslims who entered India as
‘conguerors were ultimately conqug%@d .by the creed and
culture of the conquered people. . Though they retaineq the
basic prihcipa]s of their religion and culture, the Muslims
‘did mingle and merge.with the rest of the population. They
contributed  to maké the cu]t;reﬁof India richer 1in many
ways, which gave rise io composite Indian culture. The two
different but forceful currents - Islamic and Hindu gave
birth to a synthetic society and culture which may be termed

as Indian. ' There was a absence of communal and racial

feelings.
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Zoorastians or}barsees came as persecuted grodp; and
have since then f]oufished. Muslime and Christian have had
a far greater impact beéause of their affiliation with
political power. In the words of D.E.Smith "Like the
Muéfims ﬁhe ChristiansSin India bear: a stigma imprinted by
history. It is the féreign origin of both Islam “and
Christanity, their past associations with foreign rulers and
their presént international ties which lead some Hindus to
doubt the "Indianness’ of those who profess these faiths.”
(2) The Christians are mostly Jlocated in South India where

missionary work first started.

The Sikhs form a part of the Hindus and desire respect
from their religious and political history. The Sikh

religion was a reaction to the atrocities of the Muslim

rulers. ‘ | T‘H__ 16575

-The advent of Europeans into India and "emergence of

British as . sovereign power in the country opened a new

~chapter. It marked the beginning of a modern age and a new
era 1in social political, administrative, cultural and
educationa1‘ fields. A  handful of Britisher ruled the

;ountry and in order to rule effectively they created class
caste and racial consciozgnss in India. It were they who
gave currency to the words like majority and minority and

their problems. The main communities in India being Hindus
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Sikhs and Musjims, the aim of British rulers was to divide
them. This shift from hinority consciousgggs to minorit)
communalism was the attribution of British rule 1in India.
Knowing well that divisions always weaken a nation and rgggﬁ
it easier to hold in subjection Britishers sow'ed the seec
of hatred fear and disﬁtgﬁst'in the depth of the hearts o1
" the people of India.b Religion was used politically to sptlit
through separate electorate, juristically thrdugh separate
faﬁ@l}y laws and culturally by formenting caste querrels anc
linguistic disorders. Dr. K.K.Wadhwa has stated (3)...v "as
a résu]t of the British policy 1in 1India vis-a-vis the
minorities the latter became community conscious. And it
would not be an exaggeration to comment that the very tern
'minorities’ in .India was invented by the British rulere

themselves. "

’Divide and Rule’ has been the maxihzfo]]owed by all
conquerer and rulers of foreign peop1e,FroM those of ancient
Babylonia Assyria, Persia ahd Egypt down to Napolean ir
Europe. The British impe%ﬁstg were no exception. | They
realtized that in’order to strengthen their position anc
maintain economic interests it is inévitab]e for them tc
form an alliance with those section of £he peob]e which
cou1d.never form a majority and so-threaten British rule 1in

India. Hindus could develop natio-nalist fee]ings and
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-t
challenge the imperi

istic rule. So. British administrtion
began to cultivate the strongest single minority viz. the
Muslims. Syed S.Pirzada has stated  "Clive to éhnhing,
Curzon to Criyps, Minto to Mountbatten, Sjm1a Deputation to
Simfa Conference, Padﬁ&ﬁon.of Bengal to Partition of India

Fourteen points to Fourteenth August: .... are the headlines

of the march of events from Plassey to Pakistan.” (4)

The policy of balance and counterpoise was deliberately
furthered in the Indian army . Beforé 1857 the Indian Army
had cosmopolitan character i.e. in it Hindus, Muslims, Sikhs
etc. all were mixea up. Its common efforts in the great
revolt of 1857 opened the eyes of the British rulers and
thus there was the need to break up this so1idarity.> Policy
of balance and coUnterpoise was deliberadately furthered 1in
the ;ndian army. Various groups were so arranged so as to
prevent any éentiment of national unity growing up amongst
them and tribaf and communal loyalties were encouraged.
"Centralization was, iherefore coupled with policies working
to a definite end; the preventing of a popular will of a
United 1Indijan graQitating towards‘an alternative centre of
authority . that Qou1d seek to replace - the existing

government."” (5)

Another grave menace for the British rule was the
growth of nationalism ushered in by the British rule.

English education which had épread first among the Hindus,
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brought with it the ideas of freedom and democracy. To
counteract ﬁhis developing nationa1ism,a rift in the society
was necessary. The responsibility to achieve the object was
given to Professor Theodore Beck. He was appointed the
Principal of Anglo-Oriental College of Muslims at Aligarh.
Professor Beck was successful in not ony creating a gqgulf
between the Hindué and Mus]ims but also widening it upto
such an extent ‘that it cou1d’ﬁop be bridged till today."(6)

Summarising, Profess;r R.Coupland opined(with reference to
t%e the appointment of Professor BecK}Qit_marked the turning
of the tide, the end of the decline and the beginé?% of the
recerry.“ (7)) The work of Professor Beck was estimated by
a British ruler Sir John Strachey, as that of én Englishman
engaged- in empire-building activities in a far-off land. (8)
Professor Beck declared that the Anglo-Muslim unity was a

feasible proposition, Hindu-Muslim unity was 1mpossib1e. (9)

Pértition 6f Bengal was another instance of creating a
gulf Dbetween the two communities. The ferment ¢created by
the lives and activities of men like Raja Ram Mohan Roy and
Ram Krishna Paramhansa marks the dawn of national ~awakening
in Bengal. In 1904 Lordqurzon deo;ded to partitioin Bengal
into Eastern. and Weste{n zonés having Muslim and Hindu
majority population reépective]yi He held the view that
-India could oh1y be subjugated on the basis of racial

animosity...- "that was the reason for the Partition of

1
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Bengal... to set Qp in Dacca a rival Mohamedan éentre to the;ﬂ
Hindu Centre of Calcutta.” (10) Apparently the move was for
administrative conveﬁience but in reality it was a clever
move to drive a wedge between the two communities. Ashok
Mehta and Achyista Patwardhan remark "If a Muslim Province
was to be created, why was it not created in the Punjab and

North-West, why vivisect a Province united by ties ' of

history, language, custom and traditions.”

A manifestation of the minority consciousness was the
formation of Muslim League in 1806. It was a landmark event
in the political evolution of the Indian Muslims. The same
year a deputation, headed by H.H. the Aga Khan called upon
the Viceroy in_1906jdemand1ng separate electorate. (12)
Thereafter the Government of 'India provided separate
representatioin for Muslim 1in elected bodies including
legislative bodies. In legislative bodies Muslims were
granted 25% seéts‘of the total étrength of elected members.
Parties for' election were described as Muslims and Non-
Mué]ims. The word Hindu was nbt used in any 1egis]ation;
In respect of Municipal boards and district boards, even
-where:  Mus]ﬁm popuﬁation was half percent of total
population, ten percent seats were reserved for them._' Thé
British Qovernment maintained that it did not grant an’
privilege on the grounds of minority status but on ground

. of being faithful supporter of British administration,.(13)
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India owes the inceptioin of communal system seemingly
to Lord Minto (Viceroy from 1905 - 1910) or perhaps to Lord
Minto and Mprley together in connectio:n w.ith the so-called
Mor]ey—Mihto reforms of 1909.  According fo Sir -Surendra
Nath Baherjee, ."India owes to lord Minto the system cof
communal representation for the 1egis]ative councils, from

N
the meshes of which it will take her many 1long years to

emerge...." "(14)

The Morley-Minto Reforms of 1909 introduced the system
of sepafate electorates and representatioin for the Indian
Muslims. The British governent introduced the communal
principle 1in the constitutional machinery of the Indian
state. . The principle was, in subsequent period, extended
and applied 1in the case of such cohmunities as Sikhé/ the
depresséd classes and other minority groups in the country.
LOﬁd Minto declared that the people of India ought to be
represented 1in their municipalities, their legislative
assemblies, not éccording‘td their number but according to-
their beliefs and traditio.ns. As a result during the
Britjsh rule, within the framework of Indiaq nationalist

movement, there developed a political consciousness @emong

minorities like Muslims, Depressed classes and Sikhs.
K.B.Krishna remarks: "The British created artificially
sevem]fﬁ classes., The moment these <classes came iﬁto

existence, the struggle between them began. The British
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gave an 1impetus and a ]ega] “acceleration to these
strugg1es..; Both Minto and Morley openly used this idea of

éounterpoise in their letters and circulars.” (1@)

The mafn theoretical idea of this policy js' "the
principle of. communities classes and interests. It is
solely concerned with the balance of interests, classes and
certain re]igious_ adherents as each interest and class
clam<aured for power. The real object of communal
eiectorates was to set wup a Muslim prbfessidél as a
counterpoise againét ‘the Hindu K professional <class after
creating 1an&é§,merchaht, and commercial l1imited electorates
which returned their respective classes. Herein lies the
theory o% the origin of communal representation. (16)

5in the Government of India Act, 1919 not only the seats
in legislatvre were reserved for Muslims but a new policy of
winning over Scheduled Castes and to divide Hindus was
evolved. In 1909 the electorate was split into four commuan]
divisions, 1in 1919 it was fragmented into 10 parts and 1in
1935 the number was raised to 17. Under the Government of
India Act 1935, seats in legislature were not only resérved
for the Muslims but also;for Angle Indians, Europeans, Indién
Chriétian, representativqs of +trade and . commerce and
representatives of labour. A1l thesé reservations Were not
done in the interest of'any ’mfnority’ th to éecure help

and support for British r&levin India.
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«fhe British also tried to create a gulf between
Brahmins and non-Brahmins , between touchables and
untouchables, Hidnus and Muslims, Sikhs and Muslims. They
tried to drive a wedge between Keshdari Sikhs and a Vgeneral
body of the Hindhs in a planned and systematic way.W«gTried
to forge Anglo-Sikh alliance in Punjab ogﬁ the 1lines of
Anglo-Muslim al]ignce. But becéuse of close ties of blood,
culture and religion between Keshdari Sikhs and Hindus, this
task‘ was not easy. So, they had to move slowly and
cautiously. The first step was separate enumeration of
Keshdari Sikhs in éénsus of 1911, “and second 'was. the
extension of separate e1e£torate to Sikhs in Government of
India Act 1919. The Government accebted the Keshdari Sikhs
as third partx besides Hindus and Mus1fms for any .political
and constitutioné1 settiement. As a result ofj communal
electorates the minorities became unduly and unhealthily
communally conscibus and a tendency'to emphasize differences
and demand undemocraticvspecia1 privileges at the expense of
other communities grew, and, with time, went on ipcreasing.
This Ultimately lead to balkanizatioin of India and a
weakening of the resistance of people to British power.
Their policy 1in 1India was the amalgam of coercion,
- counterpoise, concession and strengthening of paramounz%y.
According to Radhakrishnan “"separate electorates intensified

communal consciousness and created such an atmosphere of

mistrust and hostility as to arouse demand for Pakistan.(17)
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Thus, theﬁé is enough evidence to conclude that the
minority prob]ém, as it confronps us today is 1arge1y a
"creation of the British rule. ’Ou( nationalist leaders were
aware of this pfob]em'aﬁdvpuﬁ forth a number of proposals to
solve this problem. The Nehru Report and Sapru Report are
prdminent work done by eminent nationalist leaders. Nehru
Reportj was ~f§rmg1ated by a committee headed by Motilal
Nehru, 1in the year 1928. 1In this committee, full and
adequafe; representation was given to all religious
communities aﬁd groups of India. It recommended a list of
fundamental r%ghts along with safeguards for minorities,
which inc]uded the right to freedom of conscienee and free
profession and practgge of re]igion/ elementary educatfd}n
for members of minorities,reservations for seats for Muslims
wherei_they were in minoripy and for non-Muslims in NWFP.
Karachi Resolution adopted by Congress in 1931 was another
major step in the‘deve1opment‘oﬁ constitutional right for
Indian peopﬁe.i The Sapﬁu _Report was submitted by a
committee headed . by Sir Tej‘Bahaduf Sapru in 1944, The
voTunﬁBus .report was published 1in 1945, with a very
comprehensive as well as objective account of the problem of
minorities in India. It céndemned the idea of partition of
country intb two or more sovereign states. The report
incorporated a numberv of fundémenta]- rights inc]Uding

liberties of the individual, equality of rights of
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citizenshiﬁ of all natiéna]s irreépé%ive of birth, religion,
colour, caste or cfeed; full feligious toleration, including
hon—interference' in ‘religious be]iefs practices and
1nstitut10n$;- protectiog to {anguage and culture of all
Communjties; The mbst important safeguard given to the
minorities lin 'a democracy is considered in the . schemé of
representat{on. Ten percent of total seats were to be
allotted tol some épecia] interests and the rest to be
distributed among Hindus, Schedu]ed Castes, Muslims, Sikhs,
Indian Chrisﬁians,Ang]o Indians, and other communities. The
Committee algo made a recommendation, a definite 1improvement

upon any ear'lier recommendations for a composite executive

/
at the Centre representing Hindus, Scheduled Castes,
Muslims, Sikﬁs, Indian Christians and Anglo-Indians, _their
representation being as far as possible, a reflection of
their strength 1Q§A1egislature. The committee also
recommended for Muslim representatjon in the Central
legislative froh British India to be at par with the
representation giveh to Hindds, provided the Muslims agreed
to the substf;ution’throughout of joint electorates wjth
reservation of $eats for separate communal eleétorates.
of Constituent Assembly:

In the Tast decade before Independence the communal
qUestion was iﬁseparab]y linked to the proposals for the

creatio:n of a constitution making body which 1in turn
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depended upon a decision o.n the queSti% whether India was
going to be $Q1e successor of the British government or
demand for PaR{stan was to be conceded. During this decade,
as the prospects of withdra@ﬁ from Indian scene grew, the
differvenceés lbetween Congress and League became more
prénounced ana uncompromising and problem of 'minorities
assumed formiaab1e proportions. (18) The Congress took its
stand on indeﬁendence, a]mgst.immediate and 'uncohditionay

the League on self-determination. World war I1 made the

o

Government bent a 1ittle towards the nationalist demands.

The August offér of 1940 Eec]ared that the framing of new.
constitution Wou]d be the respohsibi]ity of Indians
thémse1veé and that the body framing tHe constitution would
be represented by diffeagﬁnt communities of India. This was
rejected by both Congress and the Muslim League for various
reasons. The é?ipps broposa] of March 1942 which granted
vthe right of éecess?%fn to provinces and Indian states, was
anbther step tq protect the interests of re]igious and
racial’ minoritfes. The Congress rejected it as it
encouraged partiﬂion §o1itics. The Working Committee o% the
Indian National  Congress i%» a resolution stated: The
acceptance beforé hand of novel principle of non-accession
for a province 1é also a seve:ré blow to the conception of
Indian unity."’(1§) Muslim League rejected it.on the grohnd
that it féi1ed‘lto, jnpoporate ‘a provision for se&%mre

Constituent Assembly.
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After the' failure of erpps proposals, the
Cabinethissjofn ~which came to India in the spring of 1946
issued a §tatemént known as the Statement of May 16, which

|

co:ntained its recommendation on three matters - the demand
for partition; ﬁhe basic form of the constitution, and - the
machinery for constitution making , It suggested that there
should be a advisory committee to discuss the rights of
minorities. It provided for the inclusion of a Bill of
rights, as partfa] answer to the questioh of minority right.
Constituent Assémb]y was made resppnsib]e for the framing of
the constitutioln, however, ité aqpeptance by the government
would be conéitional. on adequate protection to the
minorities.

Thus, thé .minority issue was one which delayed
1ndepedence -for a couple of years. The reasons for the

Tmpevia

~origin of the problems are wide and many and the Jueperlistic
government was;responsible for it. However many historians
differ on this issue.and 06§§K§ that the British could not
have divided add ruled India unless the ruled were ready to
be divided (20).

The mindrity problem was a major thorn in the
Constituent Assembly. After much deliberations which are

|

discussed in the next chapter minority cultural rights were

accepted and guaranteed by the Constitution.

L] istic Minorities:

The issue of linguistic minority does not have a long

'
Il
i

and’cheQUered history when compared to religious minorities.
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The question of.Iinguistic-minprity arises when the language
of the majdrity‘is used 1in administration,education and
adjudication. Dufing the Bfitish rule it arose when by the
Act .no. XXIX Qf 1837 the Governor General in Council
empowered vfhe ;Pfqvincia1 Governent to substitute the
vernacular language of ﬁhe country for thevPersian in Jegal
proceedings and; in proceeding relating to revenue. (21)
This step was appreciated by méjority Community but resented
by minority community; Another dimension of the problem was
that - the states were heterogeneous. The 1891€ Cénsus of
India fevea1ed; that.'the administmtive boundary of the
Provinces in most cases did not correspond to the linguistic
area of India;‘ The Provinces were organised on exigencies
of the situaﬁié?n satisfying to military political or
administrative needs. As a result each province contained a
number of'provincesr The demand for homogeﬁeity of. language
has been prime force in reshapjng the political map of
India. The Partition of Bengal was vehemently opposed on
this ground. 1In 1911, thebBritish Government bowed to the
determiﬁed movement of the Bengalees ‘and declared the
annuiment ‘of;partition. On the same ground, the Assamése
opposed 'the‘annexation of Chittagong Division with Assam.
(22) In Bihaﬁ, a newspaper némed Muregh—i—Sqlihan raised the
s]pgan "Biha; for Biha&ﬁ}@ The Pioneer categorically stated

"Bihar has always been Bihar and Bengal Bengal"(Qy)
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'QQﬂﬁlllgEHI ASSEMBLY AND THE MINORITY PROBLEM

The Constituent Assembly of India was convened on

December 9 1946 on the recommendation of the British Cabinet

Mission.

The Cabinet Mission was dhéctay influenced by the
Coupland P1an’bnd, on the basis of the recommendations of
the latter the Cabinet Mission concluded that the whole
constitutional problem of India boiled down to the communal
question. (1) Regina1d Coupland had come to India 1in 1941-
and hadvgiven éome proposals on the Constitution of India.
He emphasized ﬁhe inadequacy of “"numerical democracy” as the
Muslims were agqinstliﬁ.-(z) Qis Ehief emphasis was én “the
rule of consensus in Constifution—making. A small
“constituent assemb]y,.where all communal guestions could be

- directly sorted out, was more desirable.

The Cabinét Mission felt the need for an Indo-British
treaty as was anticipated by Cripps Mission Plan. The
treaty would prqpéttthe "raciéf and religious minorities of
India”. The Caé{net Missioin also felt the need for a treaty
"to provide for certain matters arising out of the ﬁransfer
of power." (3) The British Government’s view was that it

!
would deal with minority right.
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Thé’ Cabinet Missﬂon was against direct elections. for
the formation of a Conétituent Assembly. It recommended the
e]g%ig% of a Cothst?éQent Assembly by . the provincial
Tegis]ativé Assembly whfch‘had‘themse1ves been elected under
the Government of India;Act;of 1935. »The problem caused by
the heterogeneous naturé of thelIndian socijety was reflected
while constituting the Asg%embly. The Cabinet Missio{n had
set in detail thé Composﬁtfgin of the Assembly to make it as
broad based ' as péssib1é. It took an important decision
when, for these ﬁurpbses, it recognized only three
communities 1in India —l’GeneraW’, Muslims and Sikhs, the
'General’® community including all those who were not Muslims
or Sikhs. ’Parseengng1o—&nd1ans Indian Christians, members
of Scheduled Caste and Scheduled Tribe and even women were
accommodated | in the General category. The majority
principle in voting would adversely affect the
" representation of the smaller communities as they would lose
the weightage they héye in provincial legislature.
Therefore, 1in parégraph 20 of thé Plan, there was the
provision for the appointment of an Advisory Committee of
the Constituent ASsemb]y‘ oé the "rights of cftizens,
minorities and tribal énd éxc]uded areas”, containing "full
representation of the interests affected”, 'in_ order "to
report to the Union Constifuent Assembly upon the 1list of

fundamental - rights the ciauses for the protection of
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‘minorities and a scheme for the administration of tribal and
excluded areas and to advise whether these rights should be
incorporated, in - the Provincia] group or Union

Constitution.” (74).
| - N
Throughout the period for which the Assembly met/}the

problem of saféguards for miﬁorities rémained an important
and; controversial issue and continued to engage the
attention ofjthe members till the Assembly had completed ﬁhe
draft of the entire Constitution in November 1949. A number
of meetings were ‘he1d at various levels, 1i.e. from the
assembly of the general house to a number of sub-committee

proceedings.

As faf‘ as the minority question was concernaed the
conQening pf:the Assembly had-brought the Congress in a very
delicate poéition. It had to secure the consensus of the
minorities whi]e. stf]l’satiéfying. the majority. National
Unity was its basic pre%ise. To secure agreement of - the
minority if ' it bent over much towards conceding minority
interest thg consciousness of separéte identity- would be
encouraged and, on the opher hand, it could not afford to be
called calhéts on the issue of minorities. Moreover, to
remain unconceding would be giving credence to the Muslim
League criticism of Congress being a ’Hindu’ Party. The
Bfitish ru1e}s had aiways claimed that they had special

o . s ” '
duties towards minorities. "The Congress was thus on trial,
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and had of necessity to démonstrate jts good

intentions.” (5) The Cabfpef Missioin Plan had suggested a

Constituent Assémb]y of 385 members for undividéd India. 296

members were to be elected from the Provinces and 93 from

thé Indian States. The division of 296 seats among thejg
/1

representatives of British India (Provinces) of the vai;20us

communities and interests were as follows: (6)

Hindus | 163; Muslims 80;
Anglo Indian 3; Indian Chriétians 6;
Parsees 3; Sikhs ﬁ;
Scheduled Caste 3} Backward tribes 6

The above break-up clearly reflects the wide spectrum
of representat{on. Every community in India, big or small,

was given representation.

But the above proposal did-not find faVour from all
quarters. The Mus1im Peague objected to the dominance of
Congress in the House and contended that "it would rest
entirely with th; majority to take such decision as they may
think proper or suit them.” (7) Sikhs weré also not totally

‘

agreeable to ‘this. A resolution of the Sikh Panthic

Co'nfer\nce was passed on 10 June 1946, it declared:

"The Cabinet Mission's proposals were wholly

unacceptable to Sikhs." (8) The Congress appealed to the
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Sikhs to neconsider their decision and assured them of
“support in remoVing their legitimate grievances and 1in
securing adequate safeguards for the protection of their
Jjust fnterests in Punjab.” (9) The Sikhs later on decided
to Jjoin the Cosntituent Assembly. The attitUde of the
British Government was also not encouraging. On the one
hand they[pleaded: "We cannot allow a minority to place a
veto on the advance of‘thg majority.” On the other hand,
when the MQs14m League d?cided?to boycott the proceedings of
Constituenf Assembly, ‘the British Government declared
fShoU]d-the Conétitution come to be framed by a ,Constituent
Assembly 1in which a large section of Indian population had
not been represented, His Majesty’s Government could not, of
course, contemplate ... forcing sgch a Constitution upon any

unw111ing: parts of the country.” (10) In a way the

Government maintained a hostile attitude.

In sbite of the above cited problems, the f{rst meeting
of Cdnstituent Assembly took place on 9 December, 1946, as
p]anned.“ The Muslim League boycotted it. Almost all the
other ~m1ﬁor1ties irrespective of the members’ political
affi]iatjon Joined it. After the acceptance of the Partition
Plan of . 3rd June 1947, the structure of +the Constituent
Assembly . was reorganised. The ‘total strenéth of the House
was reduced to 324, of which 235 members represented the
Provinces and 89 the Indian State. Whatever might have been

the total strength of the Constituent Assembly at any stage
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it neverthé1ess represented a cross-section of the
population -of the coﬁntry. Members of the minority
community were vocal and active members for example, Dr.
H.C. Mookhefjee, a Christian representative was the Chairman

of the Sub-Committee on Minorities and the Vice-President of

Constituent Assembly.

In .the first two sessions held between 9th December
1946 and 25 January 1947, two very important resolutions
were adopted in the Assembly. One was a resolution
regarding Aims aﬁd Objectives of the Constituent Assembly
and the other regarding formation of the Advisory Committee
on Fundamental Rights, Mi&or{ties etc. The phi]osophy
behind prov{ding safeguards té various minorities can be
traced back to the Objectives Resolution. It set the tone of
the future constitution. In the language of Pandit Nehru "it
is :é Reso1gtion and yet it is something much more than a
resolution, ‘It is a Declaration. It is a firm resolve. ‘.It
is a p1edgé and'an undertaking and it is for all of us I'
.hope, a dediéation." (1) Thé clauses relevant to

minorities were: (12)

(a) Wherein shall be guranteed and secured to all the
people of india justic, social, economic and political,
equality ofj status of opportunity, and before the law:
freedom of jthought, expression, belief, 'faith, wbrship,
vocation, a%sociation and'action, gubjectto law aﬁd public

mora]ity; and
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(b) Wherein adequate safeguards shall be provided for
minorities, backwagaﬁ and§triba1 areas, and depressed and

other backward classes.

The resolution was widely acclaimed by all including
the members of‘the Miﬁority Community. Representative of the
Sikh Community{ S.ujjal Singh, we1cqmed the resolution as an
assurance to backwards and minorities that their interests

would be safegparded. (13)

The spifit of objective reso]ution was visibie in the
résolution fér the setting up of an Advisory 'Committeé on
Fundamental Rights'and Minorities. Moving the resolution in
the Assembly on January 29 1947, Govind Ballabh Pant Jlaid
particular émphasis on the importance of the question of
minorities?.;; The question of minorities everywhere looms
large in cénstitgtiona] discussions. Many é constﬁtutioﬁ
has founderéd on this.rock. A “satisfactory solution of
questions ﬁertaining to minorities will ensure the health,
vitality and strength of free state of India that will come
into existénce -as a result of our discussioins here
Un1es§ thefminorities are fully satisfied, we cannot make

any progress, we cannot even maintain peace in an

undisturbed manner." (14)

\¥

Constitutioin-making 1is a very complex affair. The

framers of the Indian Constitution, like legislative bodies
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all over the world, made use of the committee system 1in
order to save time and prompte,]egis]ative efficiency. A
number of constitutiona] cqmmittees were set up.to deal with
different problems facing the Constituent Assemby. While
constituting. the Advisory Committee which was to be the
prin;iba] instrument for securing the just consfderation of
the;minorities problem in terms of Cabinet Mission Statement
of May 16, 1946, the Congress Party took care to ensure that
iﬁhe Committee represented all communities and major classes.
There was hb representative of the Muslim League on the
Committee as the League had from the Very ~beginning
boycotted the Assemb1y; But care was taken to facilitate
its effective participation if it decided to do so aﬁ any

stage of proceedings.

Scope of Advisory Committee being multifarious - five

sub-committees were set up.- two of them being the sub-

1

committee on mihorities and the sub-committee on Fundamental
Rights. It was 1in these two sub-committees that the problem
of éafeguards for minorities was gradually éett]ed. The
Minorily Rights Subﬁcommittee was set up on 27 February 1947
by the Advisory Committee. The task of the Sub-committee
was going to be difficult. 1In its preliminary meeting,
Rajagopalachari deprecgied the general desire to take up the
question of “political” minorities. Hé was in favour of
concentrating “on  “the minority rights so calléd."” wWhile

G.B.Pant and severa1'minority leaders wanted discussion on

both. (15) The Chairman of the Sub—-committee was Dr.
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H.C.Mookherjee, a Christian leader. The Sub-Committee on

Minorities at 1its first sitting adopted a questionnaire,

A

suggested by K.M.Munshi, in order to know the veiws of the
members concerning the nature and scope of safeguards of

minorities. The questionnaire was as follows: (16)

(1) what should be the nature and scope of the safeguards

for a minority in the new Constitution?

(2) What should be the political safeguards of a minority:

(a) in' the centre; (b) in the provinces?

(3) What should be the economitc safeguards of a minority:

(a) in the centre; (b) in the provinces?

(4) Wﬁat should be the religious, educational and cultural

safeguards -for a minority?

(5) What machiﬁkry should be set up to ensure that the

safeguards are effective?

(6) How is it proposed that the safeguards should be

eliminated, in what time and under what circumstances?

Besides replies to this questionnaire, the Sub-
Commiﬁtée received certain notes and memoranda from . the
repfesentatives. of minority communities and organjsations.
Dr. B.R. Ambedkar submit#ed an e%haustive note, which,
besides; dealing with pbgiticai and social ‘safeguards for
minorit%es, argued thatlthe Schedg]ed Caste group: 1is a

minority. (17) The Sikh Community’s case was put forward by
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Ujjal Singh and Harnam Singh, two members of the Minorities
Sub-Committee. It suggested precise political safeguards
for the community. Ahother important demand was for
reservations - ané educational faciltie~ s for Mazahbis,
Ramdasia and Kabir Panthis. (18) Frank. Anthony 'and S.H.
Prater submitted! their _separate memoranda on behalf of
Anglo-Indians 1in which they claimed special treatment for
the community. S.H. Prater 6Jeaded for political safeguards
for his communify; No specific communal safeguards were
asked on behalf of Indian Qhristfans and Parsees. Rajkumari
Amrit Kaur a Christian Congressite presented the national
point ‘of'view. She sajd "privileges and safeguérds really
weaken those thap demand them. They are a definite bar to
unity, without whiéh there can be no peace as also to
efficiency without which the standards of good governance
are lowered.” (19) Parsee community, also, did not «claim
any special privi1eges. No memorandum was presented on
behalf of the Musjim League as it was not participating in

the proceedings of the community.

The sub-committee had prolonged discussioné on various
points before them and the safeguards revolved around
following issues: (i) Religious Freedom; (ii) Cultural and
Educational Rights: (iii) Po]itica]minor{tieS'and Statutory
reservation; The replies received to the questionnaire

raised the following issues:
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(1) representation in Legislatureées; joint versus seprate

electorates and weightage;
(2) reservation of seats in the Cabinet;
(3) reservation in services;

(4) adminisﬁrative machinery to ensure minority right
(partly. covevred by making certain fundamental rights

Jjusticiable. (20)

The Suﬁ—committee on Minorities had a cosmopolitan
charactef,.so an uég;ous decision was diffiucult. Moreover,
the committee could not make a detai]ed report . due to
shortage - of time and fts- report submitted before the
Advisory Commiftee on July 27,‘i947 contained merely a brief
summary of the conc]usions reached by it. The report

contained the following degisions:

(1) The demand for separate electorates and_  weightage
should be rejected and the pfincip]e of joint
electorates with seats reserved for minorities on a

population basis should be accepted.

(2) The demand for reservatioin of seats in the Cabinet

should be rejected.

(3) The - demand. for reservation of posts in the public

services on a population should be accepted.
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(4) Special Officers shou1a be appointed to look after the

safeguards and interests of?minorities. (21)-

Advisory Committee Stage:

When the report of the Sub-committee came up for
consideratioin before the Advisory Committee for its
consideration 1ﬁ Juﬁy 1947, the Committee endorsed almost
all the conclusions reached by the sub-committee except
woith regard to Anglo-Indians for which it appbinted‘a sub-
committee to report on the position of the community in
}certaiﬁ services and the exisUting educational facilities
for them. The - clause that there should be no separate
re1ectoraté for.e]ections to legislature was accepted as 1t
led to widening of communal differiences. There wou:ld be .
reseryations in Ceqtra] and Provincial legislatures - for
certain spe@ified mihorities but they could contest general
seats also. No  recommendation Qas made for any sbecific
reservation for Anglo-Ihdians as £he members were ultimately
persuaded to withdraw claims for any statutory reservation
on the understanding‘that the President and Governors would
have power to nominate their representatives if Ang]oQIndian
failed to secure proper representation at. the general'
elections. The committee postponed consideration éf
safeguards faor Sikh community. There was no statutory

provision for reservation in the Cabinet. The Advisory
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committee also recommended for the appointment of a special
Minority Officer at the Centre and in the Units charged with

the duty to ensure ‘implementation of safeguards of

minorities.

_T_hé Assembly Stage:

The report of the Adv%sory Com%ittee was cqnsidered by
the Constituent Assemb]y on August 27 and 28, 1947. The
Report of Minority Rights was disqussed in the Constituent
Assembly, and though the main recommendations were adopted
without any modifications and alterations, a lively
discussion took p1éce. - Introducing the report on minority
rights, Vvallabhbhai Patel described the report as “the
result of a general consensusl of opinion between the
minorities . themselves and the majority.” (22) Discussion
centﬁed around joint or separate electorates. -Members of
the Muslim ‘League pleaded for separate electorate to
safeguard the interests of minority community. B.Pocker and
Kha]iquzza&an were prcminent among them. But there‘ were’
organisatibns among the Muslim community, like, The Shia
Political :Conferénce, which supported Jjoint electoraties.
Govind Ba11abh Pant and .Sardar Patel also vehemently
criticized the~propdsa1. ‘The ahendment was.rejected by the

Assembly.
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Special claims bf the Anglo-Indian community were dealt
by a sub-committee .Their ré?bth consisted of a gbudy of the
position of Anglo-Indians in certain services and the grant
of special educational faci]ities' for them. The
récommendations were .we1coﬁedn by the members bf the

community.

These 'decisions of the Constituent Assembly were
1ncorporated in the Draft Constitution prepared by
Constftutiohé] Advisor. The provisions were considered by
the Drafting Committee on February 5 and:- 6 1948. The
various provisions were forhu]ated into the articles and
were p1aced‘}n Part XIV under the title "Special Provision
relating toi Minorities."” (23) This part of the Draft
Constitution was based 6n the decisions of the Constituent
Assembly and the recommendations of the two sub-committee

on triba] people.

The brdb]em of the ‘minOrities engaged considerable
attention 6f the Drafting- Qommittee because of its
complicated qhéracter and bitter legacy. While introducing
the Draft Constjtution to tHe Assembly, Ambedkar referring
to the 'art1c1esv on safeguérds for 'minoritiés remarked:
".;...I have ho doubt that the Constituent Assembly has done
wisely 1in proQiding such éafeguards for minorities as it has

done, In this country both the minorities and the

majorities have followed a wrong path. It is wrong for the
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majority to deny the existence of minorities. It is equally

wrong for the minoritis to perpetuate themselves." (24)

The Draftl Constitution is divided intoc 18 parts and
Part 14 that runs‘from Articls 292 tgo 301 s exclusively
devoted to tHe special provisions relating to min§&ties.
Part 1II of the Draft Constitution dealt withj Fundamental
Rights which by dits very implications protected the

minorities. Major steps were as follows:

(1) Articles 292 to 294 of the Constitution provide
reservation of éeats for minoritieé in the House of People
and the Legislative Assemblies the State. Reservationv was
provid% for Mgélims Indian Christians Anglo-Indians,

Scheduled Castesvand Scheduled Tribes.

(2) Claims of aﬁ1 minority communities would be taken -into
consideration cdnsistent of the administration, 1in the
making of appoiﬁtment to servics and posts in connection
with the affairs of the Union or of States (viz. railways
customs, postal and telegraph services). Thgz;yould also get

some special constitutional grants (Article 296).

(3) For the first two years the Anglo-Indians would enjoy
all old privi1eges about appqintment in certain services
(Articﬂe 297). 1In educational field, they would continue to

get certain special grants
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(4) Special officers on minority affairs would be appointed

by the Central Government (Article 289).

The position of East' Punjab and West Bengal was
uncertain oh apcount of large scaie shifting of population
following partitj&n‘(ffhe Draft Constitution did not
incorporate any provisfon with regard to these - provinces.
The question of Sikhs was unsolved. A sub-committee

constituted for this purpose recommended reservation of seats

as for other minorities.

The cause of ‘separate electorates and statutory
reserva£idns in the executive was lost with the announcement
of 3June p1aﬁ7 There was:actua11y a revulsion against it
aftef the mufder of Gandhiji. (25) When tﬁe scheme of
partition Waé executed, the general nature of the
- Constituent Aésemb1y and its various committees changed
considerably. = The division of Punjab and Bengal to carve
out a new State of Pakistan, and the consequence migration
of people, disturbed the proportion of various communities.
There was a considerable effeét on the nature oOf minority

problem. A number of important decision were redrawn.

The report of Advisory Committee on Minorities
Fundamental Rights etc. came up for reccnsideration on 30
December 1948. The members recommended that 1in country
already partitioned on communal basis, there was no need for
reservation of re}igious minority. Reservtion of seats

would lead to separatism which-would be contrary to concept
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of welfare secuTar'state. The resolution for the abolition
of all reservation for minorities other than Scheduled Caste
found whole-hearted support from an "overwhelming majority”
of members of Advisory Commfttee.(éG) The above statement
in the report can be called exaggerated if not erroneous.
Actually, one member out of four Muslim members of the
Adviso}y Committee present in the same meeting supported it.
Another Muslim (Ja%ar Imam a Leaguer) opposed it, the two
-congress Muslim members Abul Kalam Azad and Hafizur Rahman
were silent. Jajamul Husain was absent. There 1is no
"proof"” that the majority of the Muslim members of the House

were in favour of reso]utfon.(Q?)

The Advisorj Commjttee passed the resolution with F he
dissenting, in the following term: "That the system of
reservation for minorities other than Scheduled Castes :in
legislatures be abolished.” By an amendment, the system of
reserVation' was limited to a period of 10 years. Certain
minor changes were made in'respect of Anglo-Indians. 4 The
motion as amended, was adoptéd by Constituent Assemb1y on
26th of May 1é49.‘w1th the adoption of this amendment by the
founding fathers‘ of the Indian Constitution, the very
distinctive feature of the problem of Indian minorities éot
revolutionised. It no longer remained a political problem
but ?ecame a cultural and social one. Jawaharlal Nehru was
s0 much moved by the new.change that he described the

proposal as a “historic turn in our destiny.“
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on 14 Octobér 1949, When.Artic1e 296 (reservation of
services for minorities)lwas being discussed, Ambedkar moved
an amendment - seeking tpe abé]ition of reservation in
services except for Scheduled Castes and tribes (who were
backwcard péop]e): The Muslim and ﬁhe,81kh members strongly
objected to the alteratioin of an already decided po]icy;
The Sikhs direétly blamed the Congress for  breaking
promiseé. However, the amendmeqts were adopted by the
Assembly. So, ultimately there were no political rights for
religioué minor1£ies. This radical change was due to the

immediate impact of partition of country on communal lines.

Ré]ph H.Retzlaff write: "(1) Had the initial timétab]e
~which called for the completion of the derafting of the
Constitution by tﬁe fall of 13947 been adhered to and (2) had
the minorities especially the. Muslims, adopted a
conciliatory ‘attitude, it is clear that the Constitutioin
‘would héve ihcluded political safeguards of th

minoritiés.(28) :

Religious rights became a central point of minority
rights. Minorities were assured that their group; rights
wou1d; be protected.0n 26 March 1947, the Sub-committee on
Fundamental Riéh;s adopted a modified versioin of Munshi’s
draft article. The draft read as follows: ;A11 persons ére‘

equally entitled to freedom of conscience and the right
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freely to profess and practise religion 1in a manner
compatible with public order, moyvality or health. The right
to profess>and practise reiidion‘sha11 not include economic
financial or politicaT activitiés associated with religious
worship." The Sub-committee adopted Ayyar’s clause about
communities  being free to set up their religious
1nstftutionsi Two women members Amrit Kaur and Hansa Mehte
were however, opposed to this form of religious right whictk
would block the reforms like devdasi and child marriage. Sc
the right té-"practice" religion was removed. (29) Other
issue which genefated heated debates were right of
propogation. >The Christian members were particularly
concerned about it while the Hindu alleged undue influences
in propogation. But this right was incorporated in the Draft

Conétitutioﬁ.

Munshi’s draft about conversion involved some
controversy. . But,eventug]]y the article was dropped. The
House readily accepted - Munshi’s amendment that,

notwithstanding,'re]igious freedom, the state would be able

to legislate for the purpose of “throwing open Hindu

N

religious 1hst1tutiohs of a public character to any class or
section of Hindus." (30) The question of religious
instructions in educational instiﬁutions underwent several
drafting oberations. 'The'Advisory Committee and an adhoc

committee studied the proposal which was t:rhat. religious
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instruction would not be pefmitted in any institutions

‘receiving state aid. Later on, in the draft Constitution,

the ig%e above restriction was applied to schdo]s "wholtly

maintained‘ by State funds and it was made optional 1in an

institution receiving aid.

Cu]tdra] and Educational rights were sought to be
protected as juSticiab]e rights to assure the minorities
that thejr special interests would be safe under the new
Constitution. A guérantee of bfotection of these interests
first found a place ‘in the dréft prepared by K.M.Munshi as
well as those prépared by K.J.Shah and Harnam Singh, all of
which were.submitted to sub-committee on fundamental rights.
TheSe prbvisions were to be included as fundamental rights

as they were
‘but &+ related to protection of minorities the sub-committee
on minorities was thought to be a suitable forum for its
discussion. . Their report was submitted on April 1947, to
the minoritiés sub-committee. Mahavir Tyagi opposed - any
commiﬂimént towards minorities wuntil ﬁhe questfon of
partitioncu was settled and attitudes of the other = state
towards its minorities was settled. However, Ambedkar
deprecated this idea and stated that rights of minorities
should be absolute and not relative. Sub—¢1ause 2 of the
clause 18 which related to freedom of admissio:n of all
communities in “State educational institution” and banning

of compulsory religious instructidins was referred back to
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Advisory Commiottee._(31) Clause came back 1ﬁ same form and
was passed on 30 Augusp‘1947. It formed Article 23 in ngt‘
Constitution with an added clause that no citizen would be
denied admission into a state aided insdtitution on grounds
only qf religioﬁ; race, caste, language.

The oﬁher,issues which were discussed at length were
prohibition not only of intoxicants but also of tobaccof
Ambedkar accepied the first énd not the second. Prohibition
of &ow sTanhter ‘was a sensitive issue and Muslims
considered it aé an overiding of their religious sentiments.
But-finai]y it was passed.

One majof issue on which Musiim leaders were adament
was  the protection of Mué]im Personal Law. Masani, Mehta
and Kaur in the FundamentairRights. Sub-committee demanded
the guarantee of unifqrm sécia1 codé within 10 years. (32)
The Minority. Rights Syb;combittee wanted it to be
vo]untariiy accepted to thé minorities. Munshi, A.K. Ayyar
anq Ambedkar while discussing it in the Draft <Constitution
made a fervent advocacy of a uniform civil code.(33) The
amendments were negatfved. The development of Uniform Civil
Code was accepted as a Directive Principle of State Policy.
Cu1tura14andlEducationa1 rights whiéh finally took shape in
the Draft Committee or the amended form of its Article 23 is
as follows.(34) It was divided into two separate . articles.

Article 29 and 30.
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29(1): Any section of citizens residing in the territory of
India * or any. part thereof having a distinct1anguége script

or culture of its own shall have the right to ‘conserve the

same.

(2): No citizen shall be denied admission into any
educational institution maintained by the state or receiving
"aid out of'staté funds on grounds only of religion, race,

caste, language or any of them.

—

30(1): All minorities whet:her based on religio.n or
language, shall have the right to establish and administer

educational institutioins of their choice.

(2): The state shall not in granting aid to educationa]
institutions ;discriminate - against ahy educational
institution on the ground ﬂhat it is under the management of

a minority whether based 6n,re1igiomu or language.

The partition and fts aftermath and the fragmentation
of Muslim and.Sikh political force were events of importance
as tpe_ééngtituent Assembly gradually assumed the role of a
benevdent idesbot rather than to contihue to be go?erned by
its previous role of arbiief of demagdsﬂﬂhen the‘Coﬁstituent
Assembly of India set ouf;oﬁ {té 1aonr[ thgrefére, history
had already done much of!spade work for it. Constitution

"was conceived not ony as a mechanism for governing the

country but as a potent jnstrument of social change and a
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code of rights waé invariably to be among the fore feature
of the Constitution. However it was no mean achievement for
a frégmented and strife-torn India to make the protective
: pro&ision a part of Constitution. It was a great achievement
in, constitutionaﬁsm. As one commentator has said "Great
wisdom ﬂies:behfnd the constitutional guarantee for ethnic
religious aﬁd blinguispié 'minoriiies that are scatterec
throughout +the 'lengthiand b;eadth of the ountry. These
'guarantees are 1ndispen§1b1e 11nks that forge national unity
‘and so]idarity. Without ' these guarantees,’ it would be
difficult 1f not impossible to create among thé minorities =z
sense of 1dentif{catibn with the political system anc

belonging to national community."”(34)

A1though . the Constitution of. ‘Indija ispecifical1y
recognizes religious minorities ‘linguistic minérities,
cultural ﬁinorities,_minoﬁrites possessing special scripté
of their ‘own, untouchables, sbcia11y and educationally
backward classes, Scheduled Caste and Scheduled Tribes, the
Sub—Cmmitpee on Minority of thé Advisory Committee apbointed
by the 'éonstituent Assembly o'n January é4, 1947 dia not
refer to 1inguistic ﬁinorities: (35)

Minorities based only on religion, caste aand tribalism

were considered in Advisory Committee and not minorities
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based on 1anguage} The same 1snrevea1ed in the report of
the Advisory Commjttee submitted on August 8, 1947. (36) 1In
the Constituent Assembly, a member, Damodar Swarup Seth,
while strongly érguing againsﬁ the recognition of religious
min&rities, moved ‘an amendment stating that "only minorities
based on 1anguage‘shou1d be recognized.” (37) The majority
members in . the ‘Assembly considered it proper to give
recognition to thé broad spectrum of minorities 1in the
context_ of diversify of India. The prob]em of Tlinguistic
minorities came to fhe focus only when the question of
redistribution of provinces on the basis 6f 1anguaﬁﬂcame to
the ¢ forefront. While examining the feasibility 'of
reconstituting the provinées bn lipguistic consideration,
the Dar Commission in . 1948 apprehended -that  such
reorganizati@fﬁ would ”1@mediate1y bring into existence a
new kind df minofity problem which.did not exist before."
(38) ‘ Here he referred to the problem of: linguistic

minority.

Redistribut{oin of States primarily on the
consideration of language mighp have reduced the number of
linguistic hinorities_but it could not completely do away
wfth the minorities. The observation of the States
Reorgénization Commission in this respect is'noteworthy. It
reads, "The schgme of redisTtribution of State territories

. which we have recommended will result in many cases 1in
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bringing together peoplé speakingva common language. To
that extent, it will reduce the number of Tlinguistic
minorities. - It js however, quite evident that even if the
linguistic priﬁqipieé were applied very rigidly the problem
of linguistic minorities will not be e]imjnated altogether.
(39) The 1jngui§tic area in Indié are,néf sharpy divided,
and no area cou]d‘be carved where the pebp]e from differ-ent
_ o cbqarojpona{ _
lTinguistic zone, to the industrial centres and urban centres

There _are a 1arge number of bilingual belts between

different linguistic zones.

So, the question of linguistic minorities did not
figure 1in the Constituent Assembly as prominently as

religious minority.



63

FOOTNOTES:

10.

CHaube, Shibanikinkar, Constituent Assembly of India

Springboard of Revolution, New Delhi People’s

iPubh'shin‘g House, p;30.

Coupland Reginald, IThe Constitutional Problem in India,

Part II, Londbn, Oxford University Press, 1944, p.33.

n.1 p.37
Ibid., 32.

Yaquin Dr. Anwarul, Constitutional Protection of

Minorjty Educational Institutions in India, New Delhi
' 1985
Deep and Deep Pub]icationsA p.75.

Rao B.Shiva, ed., The Framing of India’'s Constitution,
Volume i, New Delhi, 1Indian Institute of Public

Administration, 1967, p.298.

Gwyer M. and Appadorai, A., Sgeeches and Documents of

Indian Constitution (1921-47) Vol.I, tondon, Oxford

University Press, 1957, p.620.
n.6, p.261.
Ibid., p.311.

n.7, p.661.



11.

13,

14.

15.

16.

17.

18.

19.

20.

21.

22.

23.

24.

25.

64

Constituent Assembly Debate, Vol.I, p.57.

Ibid., pp.58-60.

Ibid., p.105:

Quoted from Kashyap Anirban; Communalism and
Constitution, Delhi, Lancers Books 1988, p.58.
n.1 p.163.
n.6, Volume Ii, p.397.
Ibid.
Ibid., pp.3620370
Ibid., 310.
Constituent Assembly Debates, Volume V p.243.
n.5, p.19.
,Qongtitggnp Assembly Débats, Vo]Ome V, p.243.

‘ ]
Rao, B.Shiva (ed.), The. Framing of India’s

QQﬂ§&i&MLiQn; A §ngi, Indian - Institute of Public

Administration, New Dehi, 1968, p.764.
Ibid., 766

n.1, 173.



26.

27.

28.

29.

30.

31.

32.
33.

34.

35.

36.

37.

38.

39.

65

n.23, p.771.
n.1, p.175.

Retzlaff Ralph H. in R.N.Spann’s Constitutionalism 1in

Asia, Bombay, Asia Publishing House, 1963, p.66.
]

n.6, Volume 11, pp.122-165.

Const{tgent Assembly Debates. Volume III, p.471.

Constituent Assembly Debates. VolIII, pp.497-503.

B.Shiva Roy, S§1e¢t Documents, Volume II, IIPA,p.10

CAD, Volume VIII, p.552.

Fernandes, Lionel, pemystifying Minority Rights.

Freedom First. October 1987, no.391.

‘'Chakladar Shehomoy Linguistic Minority as a Cohesive

Foggg in Indian Federal "Process, Delhi, Associated

Publishing House, 1981, p.17.

Ibid.

‘Constituent Assembly Debates. Volume V(L948-49), p.199.

Rao, Shiva B., Ihe Framing of India’s Constitution,

Volume IV Delhi, Indian Institute of Public

Administratioﬁ, 1967, p.470.

24th Report of Commission for Linguistic anorities in

India: (July 1983 - June 1984), p.1.



CHAPTER - 1V

CONSTITUTIONAL PROVISIONS,



CHAPTER - IV

¢
I
{

CONSTITUTIONAL PﬁROVISIONS



CHABIER - IV¥

CONSTITUIONAL PROVISIONS

A Constitution can be termed as the fundamental law of
theland. The Indian Constitution conforms to the view
.expressed by Viscount Bolingbroke viz. constitution is "that
aé@éemb]age of 1aw$, institutions and customs derived from
certain fixed priﬁciples of reason ... that compose the
general system acéofding to‘whjchﬁthe communiﬁy hath agreed
to be governed.* C]). fhis definition posits the supremacy
of Natuwal Law Phi]oéophy and it makes the Constitution
dependént on fixed principles of reason and vests in the
communjty the right to be governed by agreed laws. The two
prinéib]es 'énunciétedbare the fundamental groundwork for a
system of rights which constitute a distinctive feature of
all modern Constitution and Indian Constitution is no

exception.

r

For the leaders standing on the threshd1d of freedom,
the compulsions of the Indian setting thus moreb or less
determined the shape of the country’s future polity. The
Constitution was to be conceiveq not only as a mechanism for
governing the country but aé,a botent?instrument for. social
change and a‘code of rights:wasvinevitably to be -among the
core feature of the Constitution.(2) Founding fathers aimed

at <creating a democratic soéiety which would be based on
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healthy combetition among the various groups. The Objective
Resolution was the basic document on which the Preamble of
the Constitution is based. The use of term ’'Fraternity’ 1in
~the Preamble signifies a sé]eﬁn promise to the nation. The
framers of ﬁhe COnstitutionltrjed to do their very best to
safeguard the interests iof various minority groups whether
based on religion or 1anguage, cultural or socio-economic
reasdns. Rjghts are souéht to be preseﬁted through

fundamental rights.

The Fundaménta] Rights apply generally to all citizens,
as well as to minorities in partiéular and offer valuable
safeguards »to minorities. The Constitutional provisions
concerning elections, such as adult suffrage also strengthen
the bqsitioh of‘minbrities and give them full political

rights.

The whole scheme of fundamental rights in the context
~of minorities is based on a dialogue between individual and
'group rights. The Indian Constitution has attempted to
strike a balance bétween the two claimants. ~All the modern
Constitutiofns gqarahtée some fundamental rights which by a
liberal interpretatién can be tjermed as respect for human
dignity. French Revolution with its slogan of ’liberty,
equa}ity and fraternfty’ has-been echoed in our Preamble.

The: high "object of equality, the keynote of democratic



68

institutions and a positive duarantee to the minorities,
were aimed to be realised through the following articles of

the Constitution:

Article 14§ Equality before law
Article 156: Prohibition of discrimination

Article 16: Equality of opportunity in matters of
public employment

Article 29(2): Equality of Educational opportunity
Article 325 and 326: Universal Adult Suffrage
Article 44: Uniform.Civil Code

/

Article 14 . says: “The State shall not deny to any
persén 'equa1ity‘before ﬁhé Taw or the equal brotection of
the laws within fﬁg territory of . India“. Prime facie, the
expression ’equafity before the law’ and 'equal protection
of the laws’ may seem to be identical but in fact they mean
different things.(3) The phrase 'equality before the 1aQ’
is a necessary corollary to the English doctrine of ’Rule of
law’. It means that no man is above thelaw of the land and
that every person whatever be his rank or status, is subject
to the ordinary law and amenable to the jurisdiction of the
ordinary tribuna1sl Ivor Jénnings an undisputed authority
on the Indian Constitution has remarked "Equality before the

law means that among equals to law should be equal and
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should be equally administered, that Tike should be ‘treated

alike.” (4) 'In short it means justice.

Equal protection of the laws, enmthe—ether—hard,—would

administered—that—Tike—should—betreated alike...” L means

the right to equal treatment in similar circumstances both
in the privf]eges'cénferred and the liabilities imposed by
the Jlaws. The Legis1ative, however, is entitled to make
diffe rent 'tr?eatment if circumsténces dehand sO. The
Indian Judiciary has prévided many stat. ements to demarcate
the 1limits of the law and to distinguish betweeen the two
phrases. In the case of U.P.; Deoman, Subba Rao (5), Judge
of the Supreme'Couft observed: "Equality before law is a
negatﬁve cdncept equal protection of law 1is a positive
one.’ (5) When compared with other Constitution of the wor]d
with regard to brovision  for equality, the Indian
Constitution féies béttér, because no other constitution has
both the p@ésés together. Constitution of Japan,:
switzerland and Ch{na - all content themselves with the
phase to the effect of "equal before the 1;w". (6)

Article 14 provides éufficient protectioin against any
form of unfair treétmeht~at the hands of the state. It

protects both the minority and the majority equally.

Article 15: . |
This article runs as under:P

“(1) The State shall not discriminate against any citizen on
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grounds only of religion, race, caste, sex, pTace of birth
or any of them.

(2) .No citizen shall on gfouﬁds only of religion race,
caste, sex, place of birth or any of ihem be subject to any
disabi]ity, Jiability, regtrict;on or condition with regéﬁ’
to -

(a) access to shdps, public restaurants, hotelsfand places
of public entertainment; or

(b) the use of we]&s, tanks, bathing ghats, roads and
places of public resort maintained who11y or partly out of

State funds or dedicated to the use of general public.

(3) Nothing in this article shall prevent the State from
making ény special provision for women and children.

(4) Nothing in this article or in clause (2) of article 29
v ‘ rovislon
shall prevent the state from making any ‘specialA for the
advancement of any socially and educationally backward

classes of citizens or for the Scheduled Castes and the

Scheduled Tribes.”

The séope of the above Article is very wide. While the
prohibition 1in <clause (1) is levelled against the State
action, the prohibitioin in é]ause (?)vis levelled against
individuals as well. (7) The Article in clause (f) clearly
states that fhere would be no discrimination and this forms

the core of the Article. The Supreme Court interpretationé
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have upheld the meaning of the arpic]e as enshrined .which
amounts to that mere1y fe]igion,caspe etc. cannot be a basis
for discrimination. ﬁIf a person is sought to be
discriminated simply because he belongs to a particular
community or race, he can get the state actio'n annulled
through;a court. Whi1e rac1a1 discrimination still persists
as a ﬁ2§é1ignanf growth upon western . society 1t speaks.
volumes to 1Indian achievement that a possible victim of

racial discrimination,. in India, can obtain justice from the

- court.

The :prohibition‘against discrimination however, would
not prevent the state from (a) making special provision for
‘women ;and children; (b) makihg special provision “for the
advancement of any socia11y énd educationally backward
classes of citizns or for Scheduled Castes and Scheduled
Tribes. The use of‘the wofdf’only; has special significance
as expressed by D,D.Basu:.“The significance of the word
‘only’ is that Qtﬁer quantifiCatféns being equa]f the race
retigion etc. 'o% a citizen shall not be a ground for
préference or disabi]ifyL "If there is any other ground or
Cpnsideratjsfns for the differential Freatment besides those
prohibited by . article, the discrimination will not be

unconstitutional. (8)

®

So Article 16 stands for protection of minorities as it

prohibits discrimination. No doubt, it has a negatfve
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character for- the protection of minorities yet it is a test

for democracy and equity.:

Article 16;:
As a corollary to the above Article : 15, the

Constitution Quarantees equality of opportunity ith matters

of public employment. Article 16 says that -

(1) There shall be equality of opportunity for all citizens
in matter>s relating to emplqyment-to any office under the
state.

(2) No citizen shall, on grounds only of fe1igion, race,
caste, séx, descent,,b]ﬁéce of ‘birth or any of them, be

ineligible for any office under the state.

This right is safeguarded not only against communal
disorimination, but also against local discrimination or
even against discriminatioin against the weaker section. The

only exceptions to the above rule of equality are -

(a) Residence within the state may be laid down by
Parliament as .a condition for particular classes of
employment or appointment under any state or other local

authority (artic]e 16(3)

(b) ' The state may reserve any post or appointment in favour

of any backward class of citizens who, in the opinion of the
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state are not adequately represented in the services under

the state (article 16(4)

(c) Offices connected with a religious or denominated
institution ‘may be reserved for members professing the
particular religion or belonging to the particular

denomination to which the institution relates (Article 16(5)

So, in regard to public gmployment the guarantee 1is
stated both ﬁoéitive]y anj negatfve]y. If one examines the
similar provisions of somé of.the constitution bf the world,
one finds that hafd]y any ofher constitution h;s gone 1into
such details in regard to the question of equality in public
services. For example, the constitution of United States of
America under Article 6 affirms: “"No religious test shall
ever be required as a qua11ficationlto any office or public
trust under the United States. (9) Article 170 of the
Constitution of the Netherland stipulas: "The adherents of
the various religious denominationé shall all enjoy the same
civil and political rights and shall have an equal right to

.ho1d dignities,officeé and employment."” (10) éo, it is clear
bthat the phraseology used in the Indian Constitution to
connote non;discrimination in matters of public employment
is extensive and chh wider in scope. The 'provisions are
more specifjc abd c]éaf, distinct and definite, and also,
thereby the idea of uhiversa]ity of Indian <citizenship 1is

postulated.
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Article 336, which permits special provision for Anglo-
Indian Community in certain services is another limitation
upon ‘the scope of this article. This was necessary as the
community héd been enjoying specié] concessions in the days
of British Raj so it would be unjust to withdraw the

concessions suddenly.

So, the special consideratibns, notwithstanding, the
minor{ty and the majority are placed on the same footing and
in the eyes of thelaw both are equal.

Universal Aguig Suffrage:

Thg adoption of Universal adult suffragé (Article 326)
without any qua]ification.either of sex, property taxation
or the like is a ’bo]d’véxperiment in India, having regard
to the vast extent of the country and its popuation with an
overwhelming illiteracy. Iﬁ wés creq1b]e for the framers of
the Constitutioﬁ‘ that ‘they’ could aaoﬁsh. communal
representation’ with tne con;ensus of the minority
communities. Thus, under the Arﬁic]e 320 of the
Constifution, ‘1t.is c]ear]y:stated, "The electiéns to the
House of the Péop]e and to the Legislative Assembly of every
state shall be on the basis of adult suffrage; that is to
say, every peréon, who is a ciiizen.of India and who is not

less than twenty-one years of age ... shall be entitled to
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be registered as a voter." The abolition of communal
e1ectoréte‘ meant that after independence, the citizens of
the 1India could vote as individuals and not as Muslims and
| Hindus. E]ections are contested on the basis of a single
e1ec£ora1 . roll of every territorial constituency. Reducing

of voting age to eighteen years haé further democratised

India. )

The éomment of Sir‘Ivor Jennings seems to be unfair
when he opined,with reference to coﬁmuna] electorate "Indeed
the most cbmp]eté disregard of minority claims is one of the
most remarkable features of Indian federalism. The existing
competing b]aimsAon religious and ethnic grounds was one of
the reasons given for the refusa]iof Indian 1independence
before 1940. By reaction, the Congress. politicians, who
were  above all nationalists tended to minimize the
imporﬁance of minority interests and emotions.” (11) But
the provisions of the Constitutionz make it quite clear that
"~ the interests of the minority community has not suffered
because Qf abolition of separate electorates on communal
basis. :Universal' suffrage has provided for complete
equality ‘amonést all electors, irresbéctive of religion,
reace anq caste. ~ In the oJpinion of J.A.Laponce: "Any
limitation of the frarnchise usuéj]y works to the detriment
of minorities ... (and)... universal suffrage is protective

of minorities.” (12) In a democracy, it is the individual
who constitutes the unit rather than castes or communal

group.
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The provisions gﬁéranteeing rg1igibus freedom to every
individual cannot, stric£1y speaking be said to be specific
safeguards iﬁ favour of minorities yet they do protect the
religious minorities if we contrast the provisions of the
sucé7és$iéé 'Islamic Constitutioins of Pakistan. Indian
Constitution ' does not contain any provision for the
furtherance 'of any particular re]igioh as may raise
legitimate apprehensions in the minds of those who dd not
belong to that re1igion. Article 25 unequivocally assures
'Freedom " of = conscience and free profession practicé and
propogation of religion.” Article 26 conferred the right 'to
freedom of religion to a community whereby freedom is
guaraﬁteed iﬁ management of (e1igious affairs. The article
reads: "Subject to public order, morality and health,‘ every
religion denomination or any section thereof shall have the
right - (a) to estab]ish{and maintain institutions for
religious and charitable purposes; (b) to manage its own
affairs in mgtters of religion; (c) to own and acquire
movable and immovab]e-property; and (d) to administer such"
property in accordance with law." So eéch religious
community enjoys complete autonomy in the matier of deciding
their rites and ritual.

The ’secular’ nature of our constitution has been

highlighted by inserting this word in the Preamble by the
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42nd Ameﬁdmeqt Act 1926. The ’Secufar’ content of the
indian state should be dealt with caution as the‘ term has
become pé]iticiiéod. The ’'secular’ nature as asserted by
some quarters is appeasement of.mihority. The recent years
have witnesséd much maligning of the term and the whole

concept is in throes of a debate.

Thé freedom of religion is not absolute and the s&tate
can regu]éte. any economic, financial, political or other:
secular a;tivity which may be associated with religious
practice (Article 20(e)(a). The Clause (95 reads-state can
provide fér "socia] welfare and reform or throw open Hindu
religijous institutions of a public charactef to all classes

and sections of Hindus."

So the State can interfere in matters of religion af
social welfare demands it. But; as the working of the
Constitution shows, the state has been hesitant in

interfering‘in matters of faith.

The reiationship between the State and the Religion is
further elaborated by Article 27 - "No person shall be
compelled to pay any taxes, the proceeds of which are
specifically‘ appropriated 1in payment of expenses. for the
promotion of maintenance of any particular religion." -The
State can give aid to the promotion of religioin with only

one reservation, that this qid should be non-discriminatory.
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No one sha11ﬂbe compe11ed to pay any taxes for this purpose.
The str;ss lies on équa]ity of treatment. Article 28 deals
with the issue of religious instructions in educational
1nstitQtions. Imparting of religious education is a form of

propoga;ion which has earlier been guaranteed by Article 25.

The article is as follows:

(1) No religious inst™ution shall be provided in any
educational institution wholly maintained out of state

funds; -

(2) Nothing in Clause (1) shall appy to an educational
institution which is administéred by the State but has been
estab]jshed under any endowment or trust which requires that

religious institution shall be imparted in such a situation.

(3) ‘No berson attending any educationa] institution
Eecognised by the State or receiving aid out of State. funds
shall be requfred to take part in any religious :;nstdfutio;
that May be inparted in such institution or to aﬁtend any
re]igidqs or tb attend any religious worship that may be
conduct@d in such institutions or in any premises attached
theretd:unless such person or if such person is a minor, his
guardian has given his consent thereto.”
| | | |

Reﬂigious ‘jnstYUGt{ons kanlbe impartedlin educational

institgdions which are administered by the state but have

been eétab]ished under any endowment or trust. The s. tate

|
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funétjons as a trustee. The Banaras Hindu University and
Aligarh Muslim University are coverved by this provision and
come under Clause 2 of Article 28 Clause 3 of the Article 28
which enables any community that wanted to give religious
education to its children to establish educational
institution for the pQrpose, and also to seek financial aid

from .the state. These schools are called denominational

schoofs.

The above article had tb face much criticismﬁrom some
members of the Constituent Assembly as whatkis banned under
Clause 1 of thisartfc]e is neutralised under Clause 1 of
this article 3 to.a large extent. K.T.Shah femarked: "1
think _it would be inconsistent with the basic principle of
this ¢onstitution to permit religious institutions on the
excuse that 'part of the expeﬁditure is met by other than
state funds.” (13) But it would be inappropriate to blame
the framers of the Constiﬁutibns as they had to cater to the

mu1tipTicity of religion in the Indian society. .

The above Artic]eé 15, 16, 25, 26, 27, 28 are the
general"c1aim to civil rights whidh are guaranteed to both
the majority and the minority communfty. The cultural and
linguistic minoritiesv wanted to maintain their
distinctiveness> so they were minorities by 'wi11. Certain

provisions were felt necessary to assure the minorities that
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no deliberate attempt wa; being made to assimilate them at
the cost of their exclusive culture. Article 29 and 30 of
thé éonstitupion of India provide protection exclusively to
cultural and educational'rights of the minorities. They are
grauped under the Sub-head “Cultural and Educational
Rights". The text and the margina] notes of both the
artjc]es shbw that their purpose 1is to confer those
andamenta1 rights on sections of the communities called
minority communities. The two articles are intended to
conser?e the special position of linguistic, religious and

~cultural minorities.

Article 29 - Protection of interests of minorities - (1) Any
section of the citizens residing in the territory of 1India
or any part thereof having a djstinct language script or

culture of its own shall have the right to conserve the

same.
(2) No citizen shall be denied admission into any
educatiqna1 institution maintained by the State or

feceiving aid ~out of the state funds on grounds only of

religion, race, caste, 1anguage or any of them.

The - two clauses of Aricle 29 of the Constitution
guarantee two different rights to two different sections of
the citizens. The protection of Clause (1) -of Article 29

has been guaranteed to "any section of the citizensé as
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different from an’"individua]". Great stress is laid on the
word conserve., -Every mfnority would 1like to Jjealously
retain and protedt its particular features, so the right of
conservation‘ is of primary 1mportancé for the health anq
growth of ever; minority. The Judiciary 1in India has

interpreted this article very liberally.

H.R.Khann, :J., 1in. the Ahmedabad St.Xavier College
Soc{ety pointed out that, "Although the marginal note of
Article 29.mentions protection of minority rights the rights
actually conferred by that article are not restricted merely
to minoritieé ;.. In o?der to invoke the benefit of this
C1ause, all tﬁat is essenﬁia] is that a secpion of the
citizens residing 1in the territory of India or any part
thereof shoula ﬁave a distinct language script or culture of
its own ... irrespectiye of the fact whether they are
members of the majority community or minority community.”
(14) In statejof Madras V.Chahpakam Dorairgan (15) though
the petitioner retied upon Article 15(1) and 29(2) of the
Constitution, but the landmark decision was basea on right
guaranteed byykrtic]e 29(2) of the Constitution. Iﬁ .state
of Bombay V.Bombay Education Society and others (16) the
scope of Article 15(1) vis-a-vis Article . 29(2) was
thoroughly diséussed. The Judges of the Supreme Court did

not agree with the contention of the state that as the

majority is . amply protected- by Article 15  of the
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Const%tution' hence ﬁhey do not need the protection of
Article 29(2) of ﬁhe Constijtution. S.R.Das, J., pointed out
that, "The language of Article 29(2) is wide and unqualified
and may well cover all citizens whether they belong to the
majority or minofity groups .... Article 15 protects all
citizens against,discrimination generally but Article 29(2)
is a protectioﬁ grénted aga%ns& a particular speéies of
wrong namely denial of adﬁission into educational

institutions of the specified kind." (17)

Since the right to conserve the language and culture
includes the right to deve]op.the same, one important method
of conservaﬁion of ‘a language script or culture is through
educational inétitutions. Linguistic minorities attach
great 1mportanqe to the freedom of education. Article 30 of
the Constitutﬁon of India states: (1) All minorities,
whepher based on religion or 1angdage, shall have the right
to establish and administer ‘educational institutions of
their choice: (2) The state shall not in granting' aid to
educational ‘rinstitutioﬁs; | discriminate agéinst any
educational ihstiEEUtions%on4the ground that it is under the
management of a minority Mhether.based on religio:n or
1énguage." ‘So an educational institutions belonging to a

minority is entitled to ask for aid from the state.
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Art%c]e 29(1) and 30(1) creaté two separate rights though it
is possible that the rights might meet in a given dase. The
views expressed by Mathey J.} in thé Ahmedabad. St Xavier
College Society and oéhers Y.Staté of Gujarat are very
relevant. After pointing out the differenCQST between the
tWo. Article he said "It might be thét in a given case the
two articles  might overlap. When a linguistic minority
estab1fshes ah. educational- institution to conserve its
1angua§e the linguistic minority can invoke the protection
of both the-Artic1es."_(]8)the counts have always dealt with
.ﬁinority cTases with an even hand. A key verdict; regarding
the m%nority'cp11eges was given in December 1991 by Sgpreme
Court in St.Stephéhs College vs University of Delhi and
St.Stephens vs. Rahur Kapoor. The Court ruled in December
1991, that 1in no case shall these institutions fill more
than half seats with candidates of their own community. (19)
The minorities claims that this judgement is in violation of
Article 30(1) of the Constiuttion which give the minority
institutions the might to establish and administer
educational institutions of their choice.(20)

So, the 1mportancevof the two provisions  cannot be
exaggerateq. Bdth Article 2§ and 30 are complementary to

each other.

Anglo—IHdihns constitute a religious racial as well as

linguistic minority. The community had for long been
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enjoy{ng special privileges of vafious kinds 1including
economic and <cultural, because of its affinity with the
rulers. So,the Indian Constitution incorporated a number of
special features for them. Article 331 provides for
nomf%tion of one member:: to Lok Sabha. Article 333 provides
for represéntation in the States. The above provision was
necessary for . the Anglo-Indian as they are numericaf]y a
small community and are spread all over India. So, it was

difficu1t for them to get seats in General Elections.

Article 336 "and 337 had Qrovided for reservation in
certain servics and ;specia] Educational facilities
respectively. VIThese two have ceased to exist since 1960
becauée the period of 10 yeérs has not been exﬁended. In
spite of the ‘temporary’natdve of these safeguards, the
provision éhowJ.the concern of the Constitution framers

towards the minority community.

Rights of Linguistic Minorities:

Lénguage'fs the main instrument of inter-communication
for man in a civilised society. Next to religion, it is one
single factpr‘that has contributed to group consciousness.
As Prof. Humayun Kabir remarked: "lLanguage groups are there,
andh‘it is no use trYing to deny them. They will be there.
Any attempt to suppress a language will, in fact, create a

violent revulsion and may be a cause for fissipar-ous
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tendencies.” (51) The framers of the Constitution were aware
of the importance.of 1éhguage;issue and its potency to whip
up passion S0 they made adequaté safeguards ;;r protection of
linguistic minorities. Part XII of the Indian Coinstipution
contains the provisiohs relating to language. Apart from
Constitutional‘Provisions in Article 29, 30, 347 and 350 of
the Constitution, ‘the bulk of safeguards for Tlinguistic
minorities wére formulated during 1956-71, i.e. the period
immediately following the reorganfsation of States on
11nguistic béses. As pointed out by the twenty seventh
Report of‘the Commissioner of l#Ainguistic Minorities there
ardtwo basic principles in whicﬁ the State Reorganisation
Commissfdfh " based 1its recommendatioins of = safeguards r
linguistic minorities. (Zé)‘

. (1) While mjnofities are entitled to reas&?hab]e safeguards
to hrotecﬂfhgif educationa1, cultural and other interests it
has to be borne in mind that such safeguards should not
operate as tQ pefpetuate séparatism or to émpéde the process
of national assimilation. o

(2) The system of guarantees té» minorities should not

bésuch as to lend itself to misuse by parties interested 1in

promoting a sense of disloyalty to state.

The relevant articles are as given below:
This article provides guarantee to the use of minority

languages in the administration. The article reads as under
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"On a demand béing made 1n.£hat beHa]f the President may ‘1f
he is satisfﬁed‘ that a substantial proportion of the:
population of:é state desiire the use of any language spoken
by them to bé recognised by that state, direcp that such
language.sha1f also be officially recognised throughout that
state or 'aay part. thereof for such purpose as he may

specify.

The use; of the phrase "any ianguage spoken by them”
makes the scope of this article very wide and every
linguistic minority can claim its benefits. Article 29, 30,
347 and 356 have a diret bearing on safeguards. for
linguistic minorities. This power in the hands of the
centre will help to curb any t7endency towards linguistic
fanaticism and the domination of a majority over 1linguistic
minorities in different states.. The right of official
recognition: is necessary in a modern welfare state as the
impact of admin{stfétion is %e1£ in all areas of ouf 1ife.
The Eighth‘Schedu1e of India re&ognizes 18 languages. The
long standing demand of Manipuri, Nepali and Konkani
languages to be included in the Eighth Schedule was conceded
on August 20 1992. The 72nd Amendment Bill 1992 thus met the
aspirations of these states. Thus the centre is not very
rigid 1in .giving recognition as this brings' in emotiongal
satisfaction.c A national daily expressed it in these words

"The recognition of Manipuri will go a long way in
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1ntegrating the tiny north-eastern state into the Indiar

mainstream."” (23)

Article 350:

"Every peréoh shall be entitled to submit a representatioil
for the rgdfesé of any gr{evénce to any officer or authorit:
oftthe Un{onior a sﬁate in any of the languages used in the
Union or tﬁe state; as the case may be.”™ Thus, a pefsor
should not necessarily be familier with the officia’
language of uthe .Union or the s:itate for voicing his
grievance before adminisﬁtkative hierarchy. | Firs1
Commissioner for Linguistic Minorities stated in his report
"In the provisions relating to safeguards for 7Jinguistic
minorities nol mentioin is made of the EighthSchedule anc
theregr s no‘reason to bel{eve that the safeguards appl)

only to fourteen linguistic minorities.” (24)

Article 350-A and 350-B:

Language institution is neceséary for thé growth of
language. But the-framers pf constitution of India failec
to incorporate any such safeguard in the Constitution. Thizs
was a drawback which was sought to be remedied by
constitutional amendment. The  states reorgan%sgatior

commission examined this problem in detail. In L{% first
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report it suggested a number of amendment. Article 350-A and

350-B were introduced by Seventh Amendment Act 1956.

‘Artic1e_550—A says: "It shall be the endeavéur of every
State and of every.local authority within the state to
provide adequate facilities for instruction in the mother-
tongue at 'the primary stage of education to children
be]onging_tp ﬁinguistic minority group..3; and the President
may issue such direétions to any state as he considers
necessary or proper for securing the prdvfsion .of such
facilities.” Though, @he scope of this article is limited to
primary stageiof educétion even though it is very important
in a country:where “free and compulsory primary education”
is st111 a cherished dream. "The article no doubr empowers
the‘IPresident to issue .sduch directions to any state as he
considers necéssary or proper for s iecuring the provision of
such facilit%es; but it doeé not give him powers'to define
or lay down é 1imit to the terms like ’'adequate facilities’.
Both the terms are ambig.uous and subjective in ché?éter.

Discretioin can be used in interpretation.

Article 120:

This article concerns litself with the right to be
understood. This articie proides that "business in
Parliament shall be transactgd in Hindi or in Ehg]ish:
provided thaﬁ the Chairman of the <Council of State or
speaker of thg Hpuse of the Pedp]g,‘or person acting as such

as the case may be, may permit any member who cannot
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'adeduate1y express himself in Hindi or in English to address
the House in his mother-tongue. The corresponding provision
for the state legislatures are provided in Article 210. The
Constitution is based on the principle of equality.
But however no guiae1ines have been prescribed w1th‘pa Tﬁn%&
to Tinguistic stgndard, as a qua]ification for candidature

Provision has been made so that member can express their

views in their own language.

Recruitment to services is another area where the
linguistic mfnorit{es n;ed sbecia1 attention. State
services prescribe their own languages for entry into
competﬁtive seryfces. So the state services become a
virtual monoﬁ]y ;of' the dominant language group and the
minorities arﬁkept out of some services. The State
Reorganisation | Commissioéh considered the issue and

'suggéstéd that Hn State services apart from the main
language of the state the candidate should have the optio n
to elect as thé medium of examination Union' language
English, Hindi or the language of a minority constituting
about 15 to 20 per cent or more of the population of state.
‘A test of proficiency in the state language is held after

sdelection. (25)

Dr. Krishna Kodesia remarked: "on the constitutional
side there 1is nothing_wanting,for”safeguarding the legal and
reasonable ’rights of .any linguistic minority.(26) Prof.

Alic Jacob also speaks in the same tone on the adequacy of
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these provisions. "The safeguards are reasonable and sound.

(27)

The Constitution of India stands apart from other
constitution in its proyisioin for safeguarding of
11ngUistic mino}ities. Switzerland gives her 1linguistic
minorities model treatment.but she does not do so through
her constitution. So, the Indian Constitution has taken
adequate stepsj tQ safeguard the interest of linguistic
minorities.

The three-language formula was a positive §'tep to
dissolve the 1%nguistic barriers in the society. However,
it :has been fabing rough weather. It was adopted in Chief
Minister Conference of August 1961. It was recommended that
compulsory teaching Qf thrée 1ahguaées should be followed at
secondary stagé. But al! gdﬁaﬁes have not been receptive to
the proposal = of tﬁree-1anguage formula. Certain
difficulties in‘,the imp]ementat{onl of simplified three’
fanguage Formula was pointed out in the report of the

‘Education Commission 1964-66 (Kothari Commission) and it

proposed a modified three language formula.

Subsequently, the resolution on Language 1968, which
has been incorporated_in the National Policy on Education
1968,,Paf11ameﬁt proposed the following formu]a.:"This House
resolves that arrangement should be made in accordance w ith

that formula. for the s tudy of a modern Indian language
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‘preferab1y,‘oﬁe of the soufhern langyages, apart from Hindi
and Eng]ish; in Hindi-speaking areas and of Hindi along with
the regiona]tlénguages and English in the non-Hindi speaking
areas. (28)E Thjs continues.to be the basis of the policies
of deerhmeht fof the study of languages at ﬁhe secondary

state of educétion.

The twenty;seventh Report of the Commissioiner for
Linguistic Minorities has stated that although there is no
uniformity 1n1the implementation of Three language Formula,
but still id{s ideally suited for preserving and;‘promoting
the sénse of unity among the people without 1in any way
impairing thédr love for their own mother tongue. The
simplified three language formula provided thatv provision
should be made for the study of a modern Indian 1anguage;
preferably, one of southern language apart from Hindi and
English 1n: Hind1i -speaking area and of Hindi alongwith
regional 1anguagevand'Eng1ish in Non—Hindi Areas.

The 27th Report deals with the probilem of tribal
linguistic groups. Problem of lack of script and
constraints of inadequate text books need to be handled at
national level. (29). |

Thus, it_ié very necessary that although the identity
of linguistic mihority in the form of their 1énguage, scribt
and culture .is conserved, their assimilation 1into the

national mainstream is not thwarted in any way.
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After fort?—three years of working of Coinstitution,
the minoritjéaféguards have not yet achieved the goal of
making the Indian Society an integrated whole withoudhurting
the minority sentiments. Communalism has gained in
proportion and  the majority-vs-minority has become. an
inseparable reality of Indian politics. The constitutional
proQisions have not resg1téd in the wunity which our

Constitution makers had envisaged.

The Indian Constitu;ion 15 substanﬁia]ly secular one.
Freedom of religion has been given_tdé]] and the right to
profeés -practisé and propogate religion has: been made@@
fundamental right. The term ’secular’ was not mentioned in
the Constitution, th in spirit it was designed to be so.
K.M.Munshi remarked 1in this context, “"In the present set-up
that we are now creaping‘under this Constitution, there 1is a
secular state.” (30) " The forty-second Amendment Act 1976
introduced the term in the Preamble of the Constitution. But
the recent deéades have witnessed a mushrooming of communal

parties and the vexed ques. ‘tion of majority communalism.

The émbit of the freedom of  religion ggaranteed by
Article 25-26 has  been widened by the judicial
1nterpretat1§n that what is guaranteed by Article 25 and 26
is the rfght,of indivjdua] to practice and propogate not

only matters of faith.or belief but also all those rituals
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and observances which are regarded as integral parts of a

religio:n’ by thé followers of its doctrine. (31)

Though there wadgenera] agreement in the Constituent
Assembly on the freedom of conscience and on the clause ’to
profess and pnactiSeﬂ yet there was some‘oppositioh to the
linc1usion of the word”propégaté’. The Hindu members in the
Assembly were; againsﬂt the right of propogation but many
prominent members as Pandit Laxmi Kanta Maitra,
L.Krishnaswami; Bharathi, aﬁd T.T. Krishnamachari argued

for the right of propogation. (32)

In Articfe 25, Clause (2), sub-clause (b) empowers the
state to prévidfujﬁfor sodial welfare and reform or throwing
open of Hindu religion insCtitutioin of a public charcter,
to a]]'c]asse$ and sectionsAof Hindus. In this clause, the
term "Hindu" includes the Sikhs, Jains and Buddhist reiigion
anq the refer@éhce to Hindu religious institutions shall be
'conétrued acbording]y. Ainstie T.Embree points out that
when Sikh po]it1¢a1 autonomy becamé an issue in tﬁe 1980s,
this reference becahelxiﬁ ‘tge' eyes of many Sikhs‘ a

ref]ectigh‘eiﬁ—the denia%vof their rights. (33) The issue of
denial of Sikh identify has become'a major focus of debate.
in such a %ituation, grievances thaﬁ may be économic or
political in origin, are perceived as a bjas against the

Sikh religieus identity, the very core of their being. When
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government uses its power, as it did in 1984,Aoperat1on bj
" the army on Golden Terple, the Sikhs holiest shrine it
actions are seen as an action . by the Hindus and nof

‘govérnmental machinery. (34)

The cohtroversy over Uniform Civil Code made the
Framers of éohstitutioin place this clause as an ideal ir
Directive Principles of State Po1ﬁcy. The Constitution does
‘not lay dowh any prohibition against Uniform Civil Code.
:Artic1e 25 , Clause (2), sub-clause (a) vests in the state
the 'power to regu]éte, resprict any economic, financial,
political or other secular activity which may be associatec
with re1igidus practice. The conservative Muslim vfew i¢
that right to personal freedom of a women its subordinatec
to her rights in Shariat law but the Constitution, strict1)
speaking, does not support this view. Shahvéano controversy
was  over ;thqkight. offan - aged divo%deﬁ to a minimal
maintenance. Ainsfie T.Embree”rightly remarks "Reduced tc
its essentié]s the issue was the great unfinished questioir

of Indian political life - in a democratic system, what

special concessions are to be 1legally grant..ed tc
minorities, whether ethnic, linguistic or religious.” (35)
Religious freedom, in the language - of Indian

Qonstitutioﬁ, means the right to practise and propogate

one’s faith without hinderance from the ~state,
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but increasingly this has been interpreted to mean that the
govérnment should, 1in effect support through law the
customs that a community claims as basic to 1its internal

1ife. (36)

The question of majority-minority rights (minority
including the rg]igious'and language) can be discussed from
the perspective of individual vs. groub rights. Nathan
Glzer has dealt with the issue in the context of American
Civ%l Right Actlof 1964. He makes an interesting proposition
"why is it that the denial ‘of individual rights on the basisv
of some group chéraéteristiCs?f race, religion, national,
origin are ﬁeverthe1es§ treated, in law, at least 1in

American law, as a problem of protecting the (1ghts of an

individual.” (37) Vernom Van Dyke has pointed out that in
the most celebrated essay of John Rawls - ’'A theory of
Justice’ - also ignores the problem of justice for groups.

Religion 1is mehtioned at a number of points but almost
always with the individual believer in mind rather than
collective bod} of the faithful. (38) It is an intriguing
problem and. ,undbubped]y the answer is that 1;nguage and
theory'of protection of human rights developed in Eng]énd in
the 17th century, when the issue was one of deprivation

because of Copscience)because of individual decision and

action rather than of deprivation because of race, colour or
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national origin. (39) Rawls speaks of religion as
individual belief in mind rather than the collective body of

the faithful.

Aloo J.Dastur an ex-member of Minority Commission, has
argued “where human rights and dignity is ~concerned there
can be no compromise\RigHts cannot be, and should not be,

Li we accepb Qrovprighks _
group rights.,we have to apqgjeﬁé in accepted opnoxious group
cultural patterns e.g. Hindu caste system untouchability,
social ostracism of the widow, childmarftiage, the position
of Muslim women." (40) Liéne] Fernandes Howbéver states that
without safeguarding for minorities, it would be difficult,
if not ﬁmpossib]e; to create améng the minorities a sense of
ident{ficatioin with the political systems and belonging to
the nationa1 community.!(40)_ In a heteroéeneous society
like ours where the so-called majority is a legal fiction,
rather than a socio]oéica] fact it makes emi:nent pract?ca]

sense to extend consdtitutional protection to ethnic

Tinguistic and religious minorities.
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CHAPTER -V

INSTITUTIONAL  ARRANGEMENT  FOR  PROTECTION OF  MINORITIES,
o | Y. f
MINORITIES  COMMISSION - AND ~“COMMISSIONER FOR  LINGUISTIC

)
MINORITIES”(SPECIAL OFFICER FOR LINGUISTIC MINORITIES)



"CHAPIER = ¥

lNﬁIlIMIIQﬂAL ABBAHQEMEHI EQB PROTECTION OF MIMQBIILE§;
MlHQBlIlE§ COMMISSION" AND QQMMI§§IQMEB EOR  LINGUISTIC

'MINORITIES L SPECIAL OFFICER FOR LINGUISTIC MINORITIES)

The Constitution ‘of‘ India has provided adequate
" political, social cultural, economic and other safeguards
for the m1nor1twes based on re11g1on or 1anguage to suit
‘their 1eg1t1mate needs, their 1eg1t1mate desires and to
satisfy their fespetivé aspiraﬁiqns. It accordé not only
mere protection to minorities but also provides a more
elaborate content on the subject matter than it is found 1in
most  of democcratic countries., Adequate safeguards
notwithstandingp - there persisted a fge1ing of
discrimination iamong the minorities. There was a need for
some 1nstitutibna1 arrangement .for an effedtive and proper'
1mp1§mentation 6f theQSafeguardsu Aécording]y, in the 28th
year of the Republic, the Government of India resolved to
set up a Minorities Commissio%n for the purpose under

Art.350(13) of the Constitution.

The propoéb1 of a Minority Commission was discussed in
great depth b& Shri Taj Bahadur Sapru in constitutiong
proposals "of the Sapru Committee Report. Recommendation
number 18 (1) of the vCommittee provides for the

establishment at the centre and in each of the Provinces of
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an Independént Mindrity Commission, which shall be composed
of the representatives of each of the -commuriities (not
necessé{jy, a member of that community) represented in the
legislatures. fhe Sapru Committee dealt in detail with the
qualifications ‘and tenure.of the members. The function of
the Minority Cémmission was to keep a constant Qatch over
the interests of the Minofi;y Comm;nities in the area. If
there 1is any 1egitimé?e griévance which a community s
suffering from or if thére-is any’harm or injury inflicted
on it by aﬁ‘"aot of legislature or proceedings of the
ExecQtive, it will be brought to the notice of the
Commission. The Sépru Report anticipated conflict between
the Government:and the Commission. However, the latter would
not get a supérvisory or a para1{e1 jurisdiction over the
government. The Sapru Report specified that the Commissioin
can draw the éttention of the Government to any . legitimate
grievance of ;any community; discuss the matter with the
government ahd try to get the grievance redressed, but the
responsibilty for any action of the government must be taken
by the government alone and canpot be shared by any other
body. The C¢mmission would also feview periodically, the
policy pursued 1in legislation or administratioin by the
legislature or the. Exeéut{ve in reéard to  the
1m6?1ementatibn of 'non—justiéAable fundamental rights

assured by the Constitutio’n to the Minority Communities and



103

to submit a Feport to the Prime Minister of the day. The
recommendations should be laid before the Cabinet and the
Prime Minister shduld bring it to the notice of the
1égislatufe. : The g]timate responsibility is of the
legislature ;which would include the representatives of
various communities. So, according to the sccheme prepared
by the constitutional proposals of the Sapru Committee there
. should not be.any conflict 6r friction if proper relations
aré established between government, minority commission and
- legislature. The primary functﬁon of the Minpfity
Commission jé to inform, after inquiry, the Government about
grievrances of thevMinority community. The recommendations
ought tb help the government and not obstruct its work. The
Report1 sﬁécifica]1y sdtated that the Minority Commission

should be a part of the Constitution.

The recommendations . about Minority Commission
constié%%d a new feature of the proposed constitution, not
easily to .be fdund in the Constitution'of mahy civilized
countries fdr 1hstqancg in America with reference to the
coToured pépu@ﬁ?on of that country. A minority commissioin
proposaf. wég also made in the const#tuent Assembly. The
Minority Rights Subwcommittee Questionnaire (drafted by K.M.
Munshi) had specifically asked as question number five -

"What machinery should be set up to ensQre that the

safeguards Care effective.” (2) Several member - P.K.Salve
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Jagjivan Ram:and Jairamdas Déu]atram, suggested the setting
up of a Mihoriﬁies Commiséion, very -much on 1}nes of the
Sépru Commiftee Report. Memorandum by Representatives of
the Jain Community, WOrkfng Committee of the All-India Adi-
Hindu and Depressed Classes Association, also pleaded for
the establishment of a Minority Commission. Finally, the
~issue was dropped and a Supreme Court was considered

adequate to deal with Minority grievances.

Tﬁe Janata Parﬁy in its e]ectiofn manifsto (1977)
_ promised ﬁhe setting up of a Minority Commission.
Therefore, 'when it came to power the Commission was set up
by Government of India Resolution No.III - 16012 NID(D)
Ministry of Home Affairs New Delhi, dated 12th January 1978.

The Commission'was ehttusted with the. following functions:

(1) To evaluate thé working of the various safeguards
provided in the Constftution for the protectioin of
minorjties‘ and laws passed by the Union and State
Goverhmenté: |

(2) To make recommendatioins with a view to ensuring
effective implementatioin and enforcement of all the
‘safeguards;ana laws;:

(3) To ‘undertake a review of the imp1emen£ation of the
policies jpursued by the Union and State Government with

respect to minorities;
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(4) To look 1nto spec1fic comp]aihts regarding deprivation
of rights and saféguards of the minorities;

(5) To conduct. s:itudies, research and analyses on the
questio:n of évoidanbe of discriminatio™n against
minorities;

(6) To serve as a national clearing house for information

in respect of the conditions of the minorities;

. ) ~
(7) To make periodical reports of prescribed intervails to

the Government. (3)

As the term of referepce of?the Commission, show, the
Commission is meant to funetion as an‘independent body to
assess the,perfofménce of the Central and State Gévernments.
As stafed in the Ninth Report (4) of the Commissioin, it is
not in competition wiﬁh, or an adversary to the Government
departments. I# can provide assistance in the solution of
differ.ent problems which require cdoperatioin betWé% all
organs of the state. As M.H.Beg (5), ex-Chairman of the
Minority Commissjoih‘pojnted out that the Commission 1is not,
strictly sbeakﬁng, a part of the Government of India or an
ordinary “organ of the state”. The theory on which such
commissioins are required to function in the modern context
was stated inv the Commission’s fourth Annua] Report as

follows:

Modern Government has_begome extremely complex. In
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every spheré of 1t’;it has to be carried on with the aid of
experts. The.advice of experts has, however, to be given in
such a way as to make it comprehensible and acceptable to
the representatives of the people under a democratic formvof
Government. The setting up of such a Cpmmjssiofn is,
undoubtedly, a aevice 1ntended to -facilitate the _operatioﬂs
of Democratic government .so as to enable it to meet the

needs of a complex mutli-religious and multi-cultural

|
society in a modern worild.

The=;Commissioin has completed fH%%teen years in 1993,
In this short period, it has submitted twelve Annual reports
to the Government of India out of which only four reports
have been laid "before the Parliament. As K.K.Wadhwa
remarks, Oit is rather paradoxical that the Commjsgﬁoin has
been prompttin préparing the reports whereas the Government
has been di]]yda11yinéﬁl(6)

Ti11 1992, there had been ambiguity about its status.
The Commission was created thfouéh the resolution of the
Government of India. For more than a décade it had a non-
statutory status which be]ittned 1tsfimportance. There was
a lack of actual power. The Commissio'n had no power to
summon witnessess. vfhe Desai Government in 1978 tried ﬁo
Qrant it a constitutional status. A bill for the purpose

was introduced in the Parliament in 1978. With a view to

I
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add Article 338A to the Constitution, a constitutional
amendment was brodght for the purpose. 1t was placed on the
agenda. of the :Lok Sabha %n May 1879 but this itemv’fe11
through‘aé it could not attract the prescribed quorum in the
House. The.Comm1881on in its annual repofts had always urged
the Government ‘to take necessary steps for giving
constitutional spatus to the Commission to enable it to be
more effective. ‘A;V. Asif - Senior Subeditor of Radiance
Qiews Weekly - TMinorities Commission fai]ed to fulfil the
expéctatio?%s .df minorities and proved to pe . mere
showpieces. Unlike the U.K. where only 2% of m{norities
live the minority Commission in India with 16.46% ofaﬁngﬁ+aﬁ
The issue was never taken ég,serious1y. In June 1991, Prime
Minister P..Narasimha Rao in his first address to the
nation, while sbeaking on various problems being faced by
the cuntry specifically mentioned that "we are committed to
protect the congtitutional and.legal rights and Jlegitimate
interests  of the religious, “linguistic and ethnic

minorities. We shall set up Special Courts to try communal

offences. The Minorities Commission will be provided
statutocy status with a view to enhancing its
effectiveness." (8) Following this on 17th May 1992 an

Acﬂof Parliament confering statutory statﬁs to the
Commission received assent by the President. The functidins

prescribed were same as before. However, in clause 4 of the

x dpes ot have a 5*’1{-0%%-\'3 S’f’q}ug_h
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notification, 1t was mentioned that the Commissio n while
performing the functions, hasz all the powers of the civil

court trying a suit and in particu1ar, in respect of the

following matters namely:

(a) Summoning and enfdrcing.the attendance of any person
from any part of ihdia_and examﬁning him on oath;

(b) | Requifing'gthe discovery and produgtioin’ of any
document;

(c) receiving)evidence on affidavits;

(d) requisitiqning ény public record or copy thereof from
any court or office;

(e) Iséuing Cémmissions for the examination of witnesses
and documents; and |

(f) Any other matter which may be prescribed.

' yeb ko , A ,
However the law has not ekt come into force. But this

legislature act has removed a major lacuna.

b
H
P

It has been pointed out by spme'critics that the term
"minorixyfv being a relative term the minority Commissioin
functi%s in a very ambiguous way. K.K.Wadhwa points out (9)
that there arelquite a'number of people having double status
of being in majority at one and the same time in minority in
different areas. In the case of Mus1fms, they are the
biggest minoriﬁy at the national level but in one state ie.

Jammu and Kashmir and one Union Territory i.e. Lakshadweep

the community is in sizeable majority. The population of
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Muslims as per 1981 census in Jammu and Kashmir 1is 64.19%
and in Lakshadweep 94.84%. The Hindus are in a minority in
six states - Punjab, Jammu and Kashmir, Meghalaya, Nagaland,
Mizoram and 'Arunacha1_ Pradesh and one Unio‘n Territory
Lakshadweep. "Bu£ at the time of the composjtion and
recomposition -of the Commission, this point has nevef been
taken cére‘of .... the interests of Hindu community 'in 6 out
of 25 sggégsahd one out of 7 Union Territories have remained

unrepresented in Minorities Commission” (10)

However, thefe are Minorities Commission in the state
which alse  are do{ng commendable work. The Minqrities
Commission has ‘beeh treatingp qu1ims Christians, Sikhs,
Buddhists and Zoraast{ans as minorities at the national
level. Linguistic minority are those communities which have
a separate spoken language but not necessariy a separate
script: and must‘constitute numerically smaller sections of
the pebp1e in; a state. The 1linguistic minorities are
deéerviewed statewise and so state minorities commission

deal with it.

There is yet another shortcoming about the
jurisdicﬁioin ;of the Minorities Commission. -Jammu and
Kashmir is an infegra] part of India. It is the 15th state
in the First Schedule of the Indian Constitution. Article
370 grants thé state some sbec{al status.Sikhs, Christians
and Hindus are in a minority but thé Jurisdiction of the
Commission does not extend Fo thezstate. The Commission in

its Third Report (11) has made a plea to both the Centrai
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“ ovemm&rﬁ'—"
and State wants for having uniform jurisdiction over the

entire Union, including Jammu and Kashmir. This 1is a

delicate issue’and needs to be examined in depth.

It s sometimes argued that the Constitution with its
safeguards for minorities in Part III, and a Supreme Court
are enough protection for both the minority and majority.
The judiciary has acted as a very efficient guardian of the
FQndamenta] Rights. Theréfore, the(e is no need for the
creation of an additional . channel. K.K.Wadhwa remarks
"Perhaps, it has been more as a‘political necessity than a

legal one in the country.” (12) : !

The Minorities . Commissioin has béen facing a rough
weather. Its lvery existence has been politicised. The
Bhartiya Janata Party has been repeatedly calling for the
feplacement of the Minority Commiséion by a Human Rights
Commission. 'Their argument is that such special officers
coﬁtribute to the growing hiatus between t:rhe majority and
the miﬁority. The Commission addresses itself exclusively to
the problems of minorities and there is an in-built tendency
in this 1institution to secure certain advantages for the
minorities on 'the strength of their being such. Dr.
L.M.Singhvi (13)‘a distinguished jurist and senior Lawyer of
Supreme Court ofEIndia points out that "a minority right is
a huanﬁnright. ‘It has got-to’be“preserved but only as a

question of the protectio.n of human rights."” Shri
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L.K.Adwani (14) a senior party leader and.a member of
Parliament has ciﬁed the suggést{oin made to the Nétiona}
Integration Council by Justice-.M.H.Beg ex-Chairman  of
Minorities Commissioin that "naming Commissions as being
meant for minoriﬁy communities etc. is by itself misleading
and -ehcourages diviéiveness "Justice Beg further adds that
"If separate e1éctorates were politically disastrous and
joint electorates;preferab1é, is the suggestion of a common
means of meeting all complaints of discriminatioin,
similtarly not a‘better method of emphasizing the common

interests of all in the removal of discriminatio n or denial

of human rights.” (15)

A Human Rights Commissio.n would have a broad national
purpose, covering the problems not only concernﬁ% minorities
- religious or 1#nguistic, th would éoncern itself with.the
vio1ation of any right —vfuﬁdéméntall1ega1,or otherwise in
case of any citizen irreépective of the fact whetﬁer he
.belongs to majofity or minority. ‘The text of m{nority
rights 1in thewIndian-Constftution is inconsonent wi?h the
'spirit of Human Rights. So.a Human Rights Commission jshou]d
replace the Minofity Commission as the 1atter‘1s morée of a
political egpediaﬁby. The votarﬁes of a Minorities
Commission howeQer ask for strengthening of its powers. The
present statusiis more of a pathological laboratory than a

genuine help for the Minorities. Despite the safeguards



provided in the Cpnstftutiozn, a feeling of discrimination
does exist ahon;g'the minorities. Dr.(Miss) Aloo J.Dastier
was critical of M{norities Commissio{n by calling it a "sort
of grievance céﬁ1 mere1y to make noise and thereby help keep
thefr identity .maintained in its separatness.” €16) The
Commiss{on in fts fourth Report had also ca11edpp for 'the
setting up of é Human Rights Commissjon. The argument was
that an umbrella organization would promote éocia] cohesion.
The minorities commission, as a body exclusively

responsibi1ity‘ for Minorities accused itself of furthering

divisions by its very existence.

Another mé1ady of the Commission is that it initially
was a divided‘house. in its infancy it was caught 1in an
unseenely c]aéh-of persona]ities'between its first Chairman,
Minoo Masani . and the then Prime Minister Morarji ;Desai.
Masani: had to Jeave in disgust and his successor M.R.Ansari
found hihse]ff‘on a wayward course. Ansari could not
establish a r%pport with Government. So, iﬁ failed to give

a corporate yiew and there was lack of Crgédibi11ty.

i

The 4Commission involves itself on details of narrow
issues. It“is bogged down in problems of each and every
minority without bothering how they can be 1n£egrated. To
‘add to these shortcomings, there is lack of rapport with

allied organisations as Commission for Scheduled Caste and.

1
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tribesA>ComMHésionv for Backward classes and officer for

Linguistic Minorities.

[

The téfms of reference of the Commission are too. vast
and its sources and powers too little. A.U.Asif (17) senior
subeditor of Radiance Views Weekly points out that in United
Kingdom, 'éhe Minorities éomm}ssion?has got all the powers
for the protection .of Minorities. It can .recommend a
candidate to the public and prfvate sector which is bound to
abide by its instructions. Their annual budget t& twelve
mi11ion poundslwhile our annual budget is on]} twenty nine
lakhs. .‘Ecohomic Qeve1opment seems distant J educational
advancement an illusion and alienatio n a coTnstant fear.

Y]
It is this group which deserves our special attention.¥ !'#

The Minorities Commission in the States are also not
serious ‘about 1its recommendatioTn. There are only five
states w1th'Mihor1ties Commission - Bihar, Uttér Pradesh,

Andhra Pradesh, Tamil Nadu and Gujarat.

Another yardstick for gauging the utility of Minorities
Commissjbn is an examination of 1its reports. The
Commissip?h has submitted twelve reports and on]y four weré
tabled on the Parliament. It is to the  crédit of the
Commiss{ob that it has éubmitted sevéﬁha " exhaustive,
comprehénéive educat%ve and useful recommendations. In its

first report, it had dealt with the Aligarh Muslim

1



114

University Aﬁehdment Bill 1978 and communal riots in Aligarh
and Jamshedﬁdr. Riots completely erode the confidence of
Minorities ﬁﬁ ability and capability of authorities for
enforcing law and order. In 1its  third annual report
commissic.n' pointed out that the tendency émong members of
individual {mfnérity pé live 1in - geographical circumscribed
pockets had ' led to excessive congestion deplorable and
pathetic 11§{ng coﬁnditio’né in these pockets. It strongly
advocated for vetter living conditio n of minorities. But
the'VCommiésion has touched only on fringes of prbb]em -
iso]ationism is not a mere social or economic phenomenon.
Uniess a11 barriers that‘ keep minorities away from
mainstreamv"of national 1life are demolished national
integration cannot be achieved. In all its report it has
recommended more edu;étibna] facilities for minorities. The
problem 6f‘communa1 riots has been dealt in each and every
repgrt and‘suitab1e recommendatio™ ns have been given. in
1988, theijmiséion published a "compilation by Minorities
Commissig%h of India on Préb]ems of?Minorities.“ The. report
gives a  detail report.qf ;ducétionai facilities and the
shortcomings in 1t.-Sinc; 1988, the Minorities Commission
has 'stafted a “minoriﬁies:commissioin News Quartrly” to
diséeminte inforhation about its activities. The XII Annual
Report for the period April 1 1989, to March 31, 1990 was
presented by Sfi_S.M.H. Burney, Chairman.of the Commissio,

to Sitarém»Kesari Welfare Ministef, on July 11, 1991. The
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Report has examined the problems of'minorities'wﬁth special

reference to communal situation and national integration.

The Minér%ties Commjssion is a mgnitoringl reinforcing
and supplemental agency. Ideally it should be both a
preemptive aﬁdjfire—fightig body. ' Preemptive, because by
attending tbejnorities grievanbes and faci]itatiné their
redressal, it can Vhe]p to prevent the accumu]ation of
frustration add fire-fighting because whén : fissiparous
tendencies come to fore the Commission can play a pac{fying

“role.

There 1is a need to switch from present political
approach to _écientific approach. Rooﬁ cause of Minority
dissatisfaction are much too ”comp1exko be dealt with
exclusively by " a .Cbmmissio{n.'NWhatever its status and
authority - Esocia], ‘economic and cultural factors are
simu]ﬁaneouos]y at work and their 1ntefactiofn creaté strife
in society. fPreressive legislative and executive actic n
can =5est guarantee both security of minorities and their
absorption 1h£o mainstream. Intolerance by majority is to
be combated as much as ghettoism of minorities. ;Greater
literacy, sk{1i based education, special funds for  training

disadvantaged groups ~ would be socially 1ess.d1visiQe.

Role of Minority Commission in such a situatio™n would

. \\' .
be to monitor the execution of these measures by receiving
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feed-back from minority beneficiaries passing it to those in

authority and’ fcooperating with them to devise

correctiveness. fIt is a modest but effective role.

S ial Offi £ , D , s

In 1956, when the problem of the linguistic minorities
came to limelight. as sequel to: the reorganisatioin of sfates
mainly on the basis of language,’ the Constitution was

‘amended to proVide for theﬁabpeintmeht of a Commissioiner

i
i

for Linguistichﬁnohitie. at the Centre. On the basis of
recommendation of State Rgorganiéétion Commission, the
Cénsﬁitutiona] fAmendment At 1956 was-bassed which 1néerted
Article 350-B in‘the-Coﬁnst}tution. Therprovisiofns of this
Article says: ;¥(1) There shall be a Special Officer for
Linguistic Minofities to be appointed by the President;
(2) It shall be the duty of the Special Officer to
ihvestigate a11 matters relating to the safeguards provided
for Tlinguistic minofities under this Constitﬁtid‘n and
report‘to'the President upon those matters at such inpérva1s
~as the Presidénf may direct and the President shall cause

all such reports to be laid before each House of

Parliament and;sent‘to the governments of States concerned.

The Commissioitrerfor linguistic Minority tock charge on

30 July 1957.fTwenty—hihe reports have been prepared'so far.
i

|
i



The main office is situated in Allahabad but subsequently

branches have been set up in Calcutta ,Balgaun and Madras.

Twenty—nine‘ reports hve been submitted so far. The
reports make a étpdy of the 1ingu1§tic issues by dividing
India into five zones. State—wisg detailed analysis is made
of the imp]eménﬁatfon of iheﬁ various safeguards for
‘minorities.

Provision for Primary education in mother tongue is the
pivot around which the various:safeguards revolve. In the
twenty;Seventh Repdﬁt it has been pointed out that education
of a chi]d.be1oﬁgiag to a tribal linguistic group has been
neglected. (18) The Report also points out that there is a
lack of agreed séript for Santhali Speakers which makes
their education difficu]t. Santhals reside mostly in Bihar
Orissa, -West Benga11and'Assam. They continue to face tﬁe
difficulty of receiving education through their métﬁ%
tongue. The adption of ’qji—chike” script by West Benga%
was ;a wise step..(lg) The Report has recommended that
Devnagri may be adopﬁed fof’those languages which have no
script. | |

The Commiésion _for ?Linguistic Minorities has done
commendable work.._IttHas been rightly pointed out “despite
cohserving the separéte identity of 1inguisﬁic hinoities,
all of us must work f?r accelerating the process of natural

assimilation.” (20)
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CONCLUSION

A kritica1 examination of the Constitutional Provisjons
guaranteed to the minoities in India prove beyond doubt that
the framers of the Constitution of India have dealt with the
problem in its historical perspective thoroughly. The
Constitution of India has provided ample political, social,
economic - and other safeguérds to minorities, to suit their
specific needs to fulfil their legitimate desires, and 4to

satisfy their respective aspirations.

€

In the Constitutiomn 'two opposing trends, one of
"Equality’ and the'other of ’'Special treatment’ have been
put in operation. Thus, Ar?ic1es.15, 16 and 29 enjoin that
the state shall not discr%mihate against any citizen on
grounds'of-religioﬁ, race, casfe, sex, place of b%rth or any
of them. similarly, Articles 28 to 29 guarantee non-
discrimination iﬁ,fhe.éxerCise of the right to the freedom

of religion . But there are special provisions for Anglo-

Indian religious and linguistic minorities.

The Indian ‘Qonstitution has dealt with the ~M1nor1ty
rights in the conétitution itself and has not left it{o the
wisdom ahd will of future pa?]iaments. The safeguards
provided to the minorities by the Constitution of India are
of two categories: fifst transitional and temporary; and

second, fundamental and permanent. The provisions that are
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guaranteed for a specified périod and for specified
minorities é;g. provisions for Ang]o-Indians,are instances
of‘first catééory,and those which are placed in Ch;pter. III
of Constitution of 1India 1i.e. fundamental rights . are
examples of second category. The special provisions -are
éonceived 15‘ the spirit of Indian traditid?ns and past
commitment fn‘order-to provide a lasting solution to this

highly complicated prob]em.

The minorit} problem haé been the bane of .Indian
‘political life. It has 1nf1Qenced and coloured the
political 1life of the country both before and after
independence. The fee]ihg_of frustratio™n and of being left
out ffom the‘ﬁainstream of nat{ga1v1ife persists among the

minorities.

In the context of present day India the quest{din of
satisfying the aspirations of minorities is of crucial
importance. It is the criterion of success or failure of

democrtic expériment in this country.

The delibertions of Chapter I, reveals that minority
has remained an ambiguous term which def{es parameters of
definition. The-determinatiéfn of minority on the basis of
less than fifty perdent'of-popu1ation, is not .satisfactory.
In India there‘ére<qu1te a éizeab]e number of people both on

the ba;is of religion and language having double status of
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being 1in majority at one and at the same time minority 1in
different context.  So, the expression minority is relative
term and its meéhing should depend. upon the ter¥ftorial
limits of its opératio?n and the objéctive of a particular
legislation. Thé ppob1em of defining the term was attempted

in Constituent Assééﬁ& but eventually it was left to future

parliament.

There have been a number of divisive forces in India/
religion being ;a major one. ' The ass{mi]ative process of
Indian history tried to amaﬁggie fhese forces but religious
division thrived due to its use as a political mechénism.
During MusTim rule in Indié, é fee]jng of estrangment. did
exist but it reached its zeniph-during the British rule.
Britishers saw the pfob]em of plural society in India as
essentially a pfob1em of identification of religious groups
and ﬁheiﬁ mutual conciliation and used sucﬁ schism to
perpetuate their fule. Religious conf]{is in India,

ultimately 1Jed to partitioc.n of country, leaving behind a

legacy of communé1 hatred and unso]yed political p@rdBlem.

H

The frémefs of our constitution - were quite alive to
the complex character of the problem of minorities and
be1ieVed that enlightened and healthy national coﬁsciousness
wou]d. grow speedi]yi once the ideas of 1liberty, equélity,

~Justice and fraternity take root in the sub-contignent. A
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number of constwtut1ona1 measures were incorporated to usher
in harmon1ous ‘relatjons betweé#l the different groups.
Notwithstanding these»guarantees,an objective appraisal of
the post-Constitution period, révea]s thefailure to resolve
the sdcio—re1igious contradiction. A liberal, generous and
sympathetic épproach is reflected in the ‘Constitutioﬁn in
the matﬁer of ‘educational rights. But the spirit oﬁﬁu
rights,' however; ]1bera11y construed égﬁnot beeha11owed to
dominatev over other Fundamenta1 rights and D1recp1ve’
Prinéip]es o¥;8tate Policy and the spirit and content of the
constitutional rights of minorities. The guarantee‘ to
11nguistic miﬁority;_has been dealt with separately and 1is
quite .comprehensive, " These deyive théir authority from two
sources - ki) anstitupion; (di)”schem%hgreed Yo at all
India level from time t§ time. Article 29 and 30 contain
the _spirit_of_ y;ﬁ]r\-}s to mainofikies. Ao Pingritieg . As pointed oulearler
t—e—m-":ﬁ.g_r_‘_}_tq_es ﬂvovp vights ar\d individual V(Shtg negd Yo be balanced

The Minorities _Comm1SSjo.n ahd_ Commissiownev for
Lingufstic ﬁinqrities were not 1nc1udea in the original
constitutio*n, But the const1tut1ng of these two bodies by
constitupﬁona]g amendemnt (Minorities Comm1ss1on is yet ‘to
'gét a Constitutional status but an executive order haé been
passed to thaﬁ effé@) reveal that the Indian Constituﬁidn is
alive, tot the needs of Minorities. These two"bodies have

done commendable work and today, when the need is

integration of minorities in the mainstream they can play a
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much larger rofe,,‘G.M.Banatwala an eminent leader of Indian
Unjon Muslim League remarked that "live and let live"” is a
golden attitude but the Indian Constitution adopts the still

sublimer attitude of "live ahd‘help Tive" (1)

The Constitution re?ognizes the basic plurality of

Indian society and seeks fo achieve unity without stifling

diyersity;.AIndiahS, in fact, shculd . have pride 1in the

safequirdsdisplayed in the Constitution.

1. Banatwala  G.M. “Minorities and the Constitution;
Radiance View Weekly, Delhi 5-11 April 1992, Volume -
No.24,p.63. v

X



Table; _Cens;.zs Figures of Various Religious
Z Communi ties (T-i’\ - ‘efcérutagc)

Commwnity - 1951 - 1961 1971 1981

Hindus - . 84.98 83.% 82,72 82.64
Muslims 1 9.91 10,70 n,.a 11.35
Christians 2.3 2, 4k 2,60 2,13
Sikhs 1,74 .79 - 1.89 1,96

N-B - Table compled Frem  Censos Report of Tnolia -~
1951, 1961, 497, 1981, |



TABLET- LINGUISTIC OISTRIBUTION IN INILA e =

6
' : ) Main o i
Zone States Pop ul ation Language Other Language (distribution in %age
(tn L&kkﬁ)_ (en Yo'age) ( Less than \V/]¢ hot mentHoned )
CENTRAL iladhya Pradesh 521,79 Hindi - 84.3 Bhi 11/Bhi 10di~3,07; Gondi-2,57,
ZNE | . Marathi-2.,28; Urdu-2,18; Oriya-1,12
Uttar Pradesh 1108.62 Hindl - 89.68 Urdu - 9,74
EASTERN Bihar . 699.15 Hindi - 80.17 Urdu-9.99; Bengali-3.01; Sahthali-3.01
ZONE . ) .
o Orissa . 53.70 Oriya - 82.23 Telugu-2,31; Hindi-2,28; Santhali-1,99
- Kui-1,92; Bengali-1,45; Urdu-1,42
Si Kieim 3,16 Gorknali/ Lepcha-6,%; Limbu;5.69; Hindi-4.85;
Nepali-61,07 She ‘
_ pa-3.39 ‘
We st Bengal - 545,80 Bengali - 86.34  Hindi-5.94; Santnali-2.88; Urdu-2,21;
Sorknali/Nepali-1.30
NORTHERN . Haryana 129, 23 Hindi - 88,77 Punjabi-9.21; Urdu-1.77
ZONE
Himachal Pradesh 42,80  Hindi - 88.95 Punjabi-5.83; Kimauri-5.83 -
Jammu & Kashmir 59.8%% Kashmiri - 52.73 Dogri-23,8; Hindi-17.03; Pwmjabi-2.73
| Ladakhi-1,20
Punjab 167.88 Punjebi - 84,88  Hindi-14.60

contd, .,



AV

Rajasthan

M andi garh
Delhi

NORTH-EAST As san
ZONE ’

HMarip ur

Meghal aya - -

Nagaland

Tripura

342,67

4,51
62.21

199.0

14,21

13.36

7.75

20.53

Hi ndi-89.89

Hindi-55.11
Hindi-76.29

Assamese-60.3

Maripuri/

fieithei-61.85

Khasi~47.13

Ao~13,43

Bengali-69, 59

ohili/Bhilodo~4,62; Urdu-2, 13;

Punjabi-2.12

Pungabi-hl.ILB

Punjabi-13,17; Urdu-5.88;
Benzali-1,05

Bengali-19.0; Hindi-5, 4; Bodo-2,9;
Nepali-2,4; #iri-1.2; Oriya-1.2

‘Tangkhul-5.48; Thado-4,06; Mao-3,76
Kabui-3,53; Gorkhali/Nepali-2,60;

Kuki-2,60; Paite-2.18; Hmar-2,05;
Bengali-1,32 |

Garo_29.87 Bengali 9.01; Gorkhali/

'Nepali-4.58; Hindi-2, 24 Assamese-l T

Rabha-1,03

Sema-2.10; Konyak-10,74; Angami-10.10
Lotha..7 46; Sangtam-3,71; Bengali-3, 5
Ylmchunbre-B 53; Hindi-3,25; Gorkhali,
Nepali-3.21; Phom-3,13; Chang-2,97

Trip uri-22,89; Hindi-1.26

contd.,..



SOUTHERN
ZONE

weST ZONE

Arunachal

' Pradesh

Mi zoram

Andhra Pradesh
Karnataka

| Kerala
- Pamil Nadu

Po;di chery

Gujrat

' Maharashtra

Dadra & Nagar
Haveli

Andaman & MNicobar
Island

Lak shwadeep

6.32

4ok

535, 5
371, 34
54,53
t8h,1

6.04

310.85
627.84
1.04

1.8%9

40.35

Nissi/

.batfla-22,13

Lushai/
Mizo-74.86

Telugu-85.13
Mal ayakan-95, 99
Tamil-85, 35
Tamil-85, 35
Tamnil-g89.18

Gujrati-90.73. -

ol érat‘rﬁ. S- '773..76 2

Bhili/biilodo-67, 45

Bengali- 24,68

Malyalan-84,51

Adi-18,91; Bengali-7.56; Gorknali/
epali-7.20; Mompa-5.25; Wancho-5.09;
Nocte-4.36; Hindi-4.00; Mishmi-3,76

Bengali-8.29; Tripuri-4,08;Lakher3, 1

Urdu-7.84; Hindi-2.60
Tamil-3.7®; Telugu-4,02
’Déluéﬁ-8.30; Kannada-2 .39
Teiugu-8.30; Kamada.2.39 _
Malyalam-5,15; Telugu-4,02

. 5indi-2,1%4; Hindi-2.13 =
Urdu-6.94; Hindi-6.66;Gujarati-2, 71

Gujarati-23,84; Harathi-4, 35

Hindi-18.14; Tamil-14.81;Nicoberese-
11.35; Malyalam-10.43; Telugn-9,86;

Kurwkh/Oraon-3.05

Source: Twénty-Seventh Report of Comulssioner for Linguistic Minorities (based on 1981 census)

1. Less than 1¥ not include
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