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CHAPTER I

INTRODUCTION

“0One is not born, rather becomes a tomen. Np blological
psychological or economic fate determines the figure that
the human female presents in societyy it is civilization

as a whole that produces this creature, intermecdiate between
male and ennuch, which is described. as feminine”ox

¥Yomen in different societies, manifest o homsgeneous

2 that more cvidence o W

trait == that of a non-entity,
need to prove this than the United Nations Report, which

sayss

Women constitute half the world®s population,
perform nearly twethirds of its work houxs,

receive one-tenth of the vorld®s income, and

ounn less than one-hundredth of thz world's

propertye. 3

In fact, in the words we use in our conversation, vomen

are g subsumed identity merged into & larger whole — I;Ian.q'

Thus hunanity is male and man defines voman not in

herself but as relative to himy she is not regarded as an
autonomous being, She ig defined and gifforentiatcd with
reference to man and not he with reference to her; she is the
incidental, the inessential as opposed to the essential, He
is the subject, he is the Absolute ~- shs is the other.s This



cultural, ideological, mythological, literatural, social,
paychological educational, political, cconomic and iegal
oppreszion of women, we call, 'femme~genderocide® — a process

of perpetrating and perpetuating social differentiation
(genderization = a process of osgsifying social differentiation
baged on gender) by apotheosizing and elevating masculinity, and
degrading, relegating and annihilatiné feminity. It is because
of this, that "the *specialisation® of men*s and wvomen®s roles is
seen less in temns of complementarity and more in temmg of
inequality snd exploitation.®®

Zhe Problem

Statement of Problem

The present work endeavours, to prescnt not a
synoptic view7of all the realms of vomen®s oppression, but
a panoranic view of the domain of lav -~ hence the rubric of
the present thesis, reads, "Dialectics of Law and the Status
of Indian Women.,®

The dialectics of law and the status of Indien vomen
has to0 be seen in the historical dimension (besides many other
dimensions). In the early history of every nation religion
came to be closely associated with the grouth of law, for the
simple reason that men feared God before thoy gave suthority
to kings. Divine sanction, rather than kingly edicts, wvas
more powerful in enforcing such laus, That is how the code
of HManmu came into being. It is a compilation by the priestly



class and it ic ascribzd to a mythical sage, Menu to give
it a religious sanction, The Islamic legal systcm, tco, had a
similar origin.s

Az vill bz shown, law hoit been a potent tool vielded
by man ¢4 make women e the line of patgiarchy. This was there
earlier during the days of HManma, the viscge of uvhich still
remains, The laws of shastras imposed many disabilities on women,

 HManu enunciated the perpetual tutelege in the following termssg

“Her father protects [:heﬂ in chiir'il’zcoda her husband

protects [hef]in youth, and her sons protect her in

old agey a woman is never fit for independence,”

Furthermmore the incapacity of women to inherit under
the Hindu law is attributed to the statement of Baudayana vhich
says 3 “lomen are devoid of thc senses end incompetent to
inheri¢t.” The dialectics of law, here (the case of inheritance)
lies in the fact that inspite of this general disability to
inherit spocified female heirs were given the right to inheric
by virtue of special texts, In the Bengal (Dayobhaga) school
of Hindu law, and in the Benarcs and lMithila sub=schools of
Hitakshara law'’ only five female relations could succeed as
heirs ¢o males, They vere (a) wvidouw, (b) dmughter, (c) mother,
() father's mother, and (e) father's fether®s mother. To
this list by virtue of the Hindu inheritance (Amendment) act,
1929, three more fcmale helrs vere edded, viz., daughter,
daughter®s daughter, and sister, The lladrag school recognized
a larger number of female heirs (including those emmcrated chove)
and the Bombay school a still larger mumber as possessing



cgpacity to inherit, Even in these cases, the rights of
fenale heirs were less than male heirs, for vhenever a female
helr succeeded as heir to a male she took a limited estate
(in the nature of a life estate} known as o Hinduwwoman's

estategu

The Hindu women®s Rights to Property Act, 1937, made a
number of changes in the laws of inheritance, most notably,
the ;:ripciple of survivorship in the Mitakshara law was modified
for the benefit of the widow, although again, 1in all cases
covered by the Act, she had only a limited estate and not an
absolute estate. The Hindu succession Act, 1956, introduced
revolutionary changes. The limited estate of wpmen was abolished.
The mother, widow and daughters of the deccased are made
Primary heirs along with the s:msc.”2

However, the problem relating {o the disinheritance of
female heirs arises because vhen the legislature gave rights to
female helrs under the Hindu Succession Act, it gave equally
unrestralned power of testation to a deceased to disinherit them,
But there is an even more acute problen regarding equal rights
of inheritance as between male and female heirs of the same
degree. The HMitakshara joint—femily system ifhich governs the
vast niajority of Hindus is retained in principle., The Ramn
Committee appointed by the Covermment to suggest reforms in the
Hindu law recommended its abolition. Kane, expressed his

13 The major characteristic

agreement with the recommendations.
of the Mitakshara coparcenary is the esdistence of the right by

birth under which a son is entitled to an cqual share with the



father in ancestral properties (as only a son can be a

coparcencr). One rosult of the retention of the lMitakshara
gyotem 4s the great disparity in the shares of the nale and
female heirs of the same degrees, or raother betuesen the sons

14 It is equally

and daughters in coparcenary propertiesec
important to notice that thero is no impediment to a person
convegting his selfe acg-~uired property into joint-femily '

propertyis {all this have been dealt with in the fifth chapter).

The present dissertation is aware of such dialcctics
in many more legislations, but would not trace it f£rom its
origins to the pmsént day (as in the case of inheritance rights).
As in the case of inheritance rights so algo in other zights
protected by respective legislations the same dlaslectics can
be noticed, Which vhile bringing ‘many changes, cludes many
more;being reduced to running errands for His [ajestye.

- The present thesis aims, then, not at understending the
dialectics of law and the status of Indian vomen gince, its
inception, rather it delimits its focus to the posteconstitution
era, vith intermittent references to the pre«constitution
period.

Selection and Exposition of Problem

The present study, which is based on secondary spurces,
has been taken up, for the reason, among various others, that
not enough work has beea done in this arca. Vomen gtudies in
India, at the moment, are di-lating on working vomen, women‘’s
movament, rural women, tribal women, mofussil and urben women

{see bibliography) etc,



Begldes thig, the most important reason which
propelled the present digsertation, is a very interesting

i6 Turner, notes, that

observation made by Bryan S. Tumer.
"A comprehensive system of institutionalized patriarchy no
longer exists in the majority of industrial capitalist socleties,
vhere the legal, political, religious and cconomic restraints on
women have been largely dismantled, The collapce of patriarchy
has left behind it widespread patrism vhich is a culture

of discriminatory, prejudicial and patemalistic bellefs

about the inferiority of vmeng"i?

iumer further writes,” The implication of my
argument is that patriem is expanding preccisely because of
the institutional shrinkage of patriarxchy, vhich has left men
in a contracting power position, HMen as a whole can no longer
depend on the law to buttress thelr dominance within the
- public and private spheres, Institutionalized patriarchy has
crumbled along with the traditional family unit and the
patristic attitude of men towards vomen bzcomes more prejudicial
and defensive precisely kecause men are nov often equipped
wvith a powerful ideological critigue of traditional patriarchy.
Sexal conflict is now more pronounced as a repult of
defensive patrism and offensive feminiem in a period vhere
the institutionalized supportz for semal division of
labour are in a state of advanced decay.® i

The present thesis, happens to go contrary to

Tumer®s observations., Turner, tries to confinec his
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obgervations to the industrial capitalist societies, But that
too, makes his argquments untenable end chimerical as
institutionalized patriarchy instead of having crumbled stands
emboldened, throughout the wworld. “Patrism is esxpanding® z;ot
because *of the .instituticnal shrinkage of patriarchy., vhich
has left men in a contracting power position®, but becausec

of the expansion of patriarchy, vhich has left women in an
even more contracting power position not only in social and
political but also in economic domain,?®
are not only not tenable for the societies, which h2 has in

His arguments then

mind but also for our society and the similar like us,

What intrigues us the most —- and thip happens to be the
concern of the present work =< is, his (Turner®s) assortion
that °men as a whole can no longer depend on the law to buttress
their dominance within the public and privatc spheres®. thy
do they (men) need to depend on law, vaen even till this day
the root of the roots of the dialectics of lavw lics in “man ==

his ethos, ambience, mores and normsa“zo

The problem with Turner®s observations ig that,
guch observations are being made in the Indian context also.
Ptle sbolished sati in 1829; we abolichad child marriagesy we
soon after enacted a widow remarriage lawy e gave vomen the
right to property and the right to divorcey we ralsed the age
of marriage., Vomen now go to schools, collecges, take up jobss
they are protected by labour laws like maternity benefit act,
Equal Remuneration Act, They can vote in clectiens, contest
in elections,” is vhat the important dignitaries vould

emumerate as achievemconts towards the emancipation of womenezi



But in reality we still £ind our women oppressed by the

fetters of machismp == thus making all the formal manumigsion
inpotentezz |
division of labour are not in a state of advanced decay.

Thus the institutionalized supports for scixmal

rather they are in a state of advanced aggrandizement,

“The hypocrisy of Indian society 1s novhere botter
demonstrated than in its attitude towards women, While our
constitution and Elacunose’z?‘ and ‘obsolete‘zﬂ laus grant
women equal rights rand opportuniticeses. Women®s étmggle for
a better social or economic deal have been suppressed by the
state, .. == since the state and t;he police aze committed to
protecting and maintaining the status quo ~- and frustrated by
the judiciary.,“zs It is with this awarceness, Justice Krishna
Iyer, observes, that "our administration with its trinity of-
instiumentalities [Parliement, Judicisry and Exccutive] still
lives in the medieval agesseso®°C In keecping with the
tenor of the foregoing observation, Upendra Bani, notes among
other structural antinomies and contradictions in the Indian
Legal System (ILS), that "... the constitution and the law
have generally strong redistributive thrusty the oricntation
of the major institutions of the ILS is tovardp maintenence
and even aggravation of the status quo. The legal institutions
generally decelerate and even prevent the inherent dynamiam

of constitutional aspirationsces u“27

Therefore the lav relating to women in Indian requires
drastic alterations. Though there has been considerable
legisZation in regard to vomen during the poot «- congtitution



9‘

era -=- this happens to be the focus of the present dissertation,
vhich keeps moving to and fro --, in reality the position of
women today is not very different from the pre-~ constitution
days. The equality clause 2° in the constitution has made little
or no impact on the social and economic life of women in India
«= this manifests the adaptive role of the legal system i.e.
Pvhere law E'xere constitutiop__) initiates changes vhich are not
vet accepted or expected by the members of spciety at larges The
legal system would in this case generat,e" needs for edaptive

changes in the societya“zg

A vpoman continues to be a dependant =
economically, sociclly, and even psychologically., Her status is
that of a daughter, wife or mother and she seldom feels an
individual in her owm, right., Legislation enacted during

the last two decades i3 out of reach for most vomen bectuse .

by and large, they have neither the mental agwareness nor the
financial resources to tzke advantage of these beneficent

pmvisions»‘so

Formally, legislation then may be made for degenderlzing
the inveterate genderization processes, But vhat is effected
of 1t, Ls rather expediting the process of patriarérdzation.
That is vhy regarding woman®s legal status, Beauvolr says,
PAlmost novhere is her legal status the same ag men?s and
frequentily it is much to her disadvantage, Even vhen her rights
are legally recognized in the abstract, long - stending
custom prevents their full expression in the mores e31 this
happens to be one aépect of ths dialectics of law.

Moreover, the experience of being a women is not the

sane as the experience of being a man. It is necessary to make
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this simple point time and again because of the tendency of
law and law =- makers to ignore it. TFor this recason, even
today law is reflected in male rather than female eyes.:;z

The law, then can obviously be a part of the patriarchized
process of social construction, This Gandhi too observed and
said "woman has been suppréssed under custem a lav for vhich
man was responsible ard in shaping vhich she had no handcices It
is upto man to see that they cnable them to realize their
full status and play their parts as equals of mezru,"33
exhortation, too shares the same spirit and comprehension, wvhen

it says, “They [Women) should and they will rebel against the

An

status quo., But will it be justified on men®s part to let
vomen struggle against the social boullers put up by us 7 Ue
men, have to join in removing them. In this process we will
not only be emancipating them but ourselves also from male

chauvinism,? 3¢

'fhe law has done as much as any othzr social institution
to define and prompte the separate sphares of activity appropriate
to men and women., Equally, however, law can be part of
the process of breaking that construction down. It can
liberate women from their separate sphareo?’s But behind this
temious veneer of fomnal and abstract equality lay the
structural inequality produced by the relegatlion of most
married women to their separate sphercs. Sometimes the law
lags behind changes in the actual experiexce of the women
and men involved — this constitutes the third category (c) of



- i1
Yogendra Singh®s ;.»aradi.gms6 (eegs, the importance given to
the personal law in India, vhich governs differcnt communities)
sometimes it assumes changes which have not yet taken place
1seis 1t 1g far chead of times - this represcnts the scoond
category (B) of Yogendra Singh®s paradigmB? (ecgo.o the
chapter on legislative dialectics wuld show that the passage
of the Hindu code Bill was impeded emong othors, by the leaders
who swore alleglance to Gandhi, as it seemed to bring
cataclysmic changeé, by pulverizing the “masculine patriarchal

38 and its structure); and cometimss it does

values and norms
both at once, All this bpils down to say that the lav is
inconsistent in its approach to vomen-° —— all this highlight

further dimensions of the dlalectics of law.

Furthemmore, though the sinewus of lawv may be tightened
with all the legalities of reality, the proxiological experience
has shown not the rigld and ®impartfiol ° lawv but a protean
and pliable law, which is etemally preparcd to genuflect to
the male principle (notwithstanding exceptions). That is vhy
the formidable array of 1e§is_1ations promilgated (a chronology
of such legislations is given in ¢the Appondix) to protect vomen,
have seen, the subjection, subordination and subjugation of
women, withstand the test of time,

Dialectics of Law
All legal systems embody and manifest antinomies and

Contradictions in their nomative, institutional and cultural
dimensions. These arise not just from the opposition betwcen
legal rationality and substantive justice, a feature which
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is fairly universal to law, Rather, the lcgal systems

of post~colonial socleties manifest certain distinctive
antinomics and contradictions., Thes2 are irevitebly built
into the ‘original position® of Constitution-mekers in an
exscolonial context, They have to choose between historical
continuity and revolutionary breaks with the past. Problems
arise when clear choiceg are avoided in fuvour of constitutional
eclecticism, The Indian Constitution is a case in point,
Rormmatively, the Constitution envisesges o revolutionary
bresk with the past. It projects a vision of the desired
social order based on the valucs of equality, fratcrnity,
liberty, dignity, and justice. But in all vital matters of
the architecture of the legal and administrative institutions
of the state (including law-making, lav caforcamant, and
adjudication) the Indian Legal System retains considerable

contimiity with its colonial pasto%

The present study does not confinc itself to the
structural antinomies only, but rather it takes in its
ambit also, the spatib-temporal, inter-perconal and
intrawpersonal dialectics in relation to women, Further =
more, the dialectics of lav is discezned as within law (i.e.
the Indian Legal System) and in relation to law o thus
dialectics over here ig understood not only in ctructural
but also in phenomenological sense. In tha former category
we can gubsume the following agpocts s
(1) Dialectics betveen the proccdural genarality or

legal formality or legislation and the subgtantive



(14)
(1i1)

(iv)

{v)

(vi)

i3

justice or litigation. In short,“the legislative
pmcess 1s, on the vhole, one that tends to encourage
bruad appears to abstract geals, the litigation by
constrast 1s one which tends to emphasize tho hardship
and cost to the individual of the pursuit of these
goalsy®?l
Dialectics betwoen the constitution and laws
Dialectics between the formulation of bills and

its enactmenty

Dialectics between the proceosses of promulgation and
Justiciationg

Dislectics betwcen the promulgation znd implemontation
processes 3 and

Dialectics batween the adjudication and cxscution
(enforcement) processes.

Dialectics of law takes place also bocause of forces

outside law, which it tries to encgpsulate, but nevortheless
this dialectics is in relation to lawy and they are the
folloving 3

(1)

(11)

Dialectice botween Law or idcology and the timos

or idlom, i.e. as has becen shown earlicr, cometimes
the law lags behind ‘chaz!:ges in the actual cxperionce
of men and women involved while sometimes it ig far

ahcad of timesx&

Dislectics botween Law and life. ©“The rcmedies
(by law should focus) on life's agoniesg, not on
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43 "A culture not of confrontation

declaratory decreas.”
{shich in fact is the case} but of confluence of legal
justice and people’é justice is the highway to a social
Justice state"44.. "Where law resists change, stability
is the casualty ...3”45.

(111) Dialectics between the great and the little traditions.
®"The little tradition remains far more localised both
in time and space. It is generally Liithely unaware of the
great tradition. Just as the people who follow the little
tradition can be and often are unaware of the great

tradition, so are they of the statutory 1aws;“46

(v)  Dialectics between the civil law and the canonical
law, For instance, "Christians today present the classic
instance of a progressive community ruled by retrogressive
lawse The irony is that whilst civil law slumbers in
blissful antiquity (the Indian Divorce Act, 1869, has
accomplished the incredible feat of resisting change for
116 years), canonical law has been modernised to keep
step with contemporary needs. The real tragedy, right
now is that c¢civil law, which recognises sacramental
Church weddings as valid, considers Church annulments =
awarded by the self same Church - as void in law, what
then 1s the status of a couple whose union has been annulled

by the Church ? ‘*They are at once married and unmarried’,

says Kenneth Phillips, an ardent reformist, ‘They are

marrled in the eyes of the law but not married in the eyes
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of the Church and Christian socicty®®>?

Here, to our
surprise, ve £ind secular forces retrogressive as
compared to religlous forces, This of course is not

so with Muslim and Hindu fundamentlism.

(v) Dialectics between law and the customary practices.
For instance, even t¢ill this day child marriages and
doury extortion cases are rampants

{vi) Dialectics between different personal laus. There
is "the likelihood of inter-personal conflict of laws,
if dlfferent systems continue to e::isto”'aa Further,
“the confused cacophony of clashing femily lausg are as

much an insult to men as they are to vomens © 42

(vii) Bialecticvs‘between lawv and the male ethos. As noted
earlier, the root of the roots of the dialcctics of
law, lies in "man - his ethos, ambience, mores and

noms:“SO

(viil) Dialectics between lav and its lacunosity., As obscrved
lster, among various roots of the dlalectics of lau
happens to be also, the lacunosities vhich seems to have
beleaguered most of the legislations protecting womeny and

(ix) Dialectics betueen the progressive eand rectrogressive
elements, A detailed study of this has been done
throughout the present work, but gpecifically in the
chapter on legislative dialectics, This aspect of

dialectics manifests the hypocrisy of the modemists

(progressivists) who tend to got nostalgic about the
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'auld lang syne'e. On paper they are idealist$ and
humanists but in the austere face of reality become
expedient. In such an event the balance tilts in

favour of the retrogressive elements, as many progressivists
in their hearts hgve a niche fbf such elements and
proclivities., But still what challenges this patriarchi-
zed retrogressive citadel are the progressivists, though
few, who happen to be potent enough to impugn the

status quo.

It 1s in this milieu that "Women Ezavg extended their
struggles on the legal front and conducted many battles to
change laws or force the administration to effectively

implement the laws."51

The today's progressive realm ig not
just confined to men but rather it has opened itself to the
feminists, who have made it clear that "Indian Women are
developing a new sensitivity and consciousness which will no
longer tolerate the suffocating, familial, institutional,
political, and cultural norms which place them in a humiliating
subject status. This sensitivity may not be able to express
itself in a clearly articulated, intellectual, logical form,
but it is manifesting itself as a deep undercurrent of ferment
which is slowly acquiring a higher voltage and in acting as a

powerful force in the nethemost depthe of ssoc:i.ety."52

All the preceding facets, aspects and dimensions of the
dialectics of law have been strewn throughout the present thesis.

This has to be kept in mind -~ even if a mention of this has not
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been made explicitly in the later sections and chepters =

to avqid peregrination in blind alleys. The dialectics of
lav, leads in the ultimate analysis to, and is also goaded by,
”Dialectical realism (wvhich) compulsively tells us that if
social institutions designed with defined goals, at the
performance level prove to bz a functional futlility... they
must be re-tuned to the new timess lest they be consigned to

the museum of hiStﬂOrY owoe 053

Before trying to fathom the impact on the status of
Indian Women, o0f the dialectics of law it would be proper to
clarify some thepries, concepts and issues - they gulde the
present study - , vhich try to grapple with vcmen®s problen.

Feminist Theorles of Women's Oppression

Feminist theoretical work has been conceatrated
on the production and refinement of explanations of vhy
vomen are oppressed, The theorles: ,. here are thus essentially
causal, sometimes monocausal, theories, Theilr prime concern |
is with establishing the cause (s) of oppression as the necessary
first step in removing it, Each of them is concemed with
‘gender*® because each challenge the 'binlogy is destiny®
argument, although some do so only indirectly,

All feminists agree that women at present have lower
gtatus than men; that women are discriminated against socially
economically, politically and legally, and that this state

of affairs is unjustified and must be changed, They differ in
their analysis of 3 |
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(1) the origins of women's inferior status;
(11) wuwhy the lower status has persisied 5 and

(i1i) what changes are necessary to  end sexism.sg

Within the women's movement the ﬁhtee major ideological
positions are those of @

(1)  the socialist feminists (Jullet Mitchell,>> sheila
Rowbotham>°, and zillsh R. Eisenstein®’, the Indian
counterpart (Orgsnizationally spesking) being National
Federation of Indian Women (NFIW), Self Employed Women's
Association (SEWA), and Assoclation of Men Against
Violence Against Women (AMAVAW) 8 this association
is actually espoused to radico - socialist position.);

(1)  the radical feminists (Shulasmith Pirestone >, S.
Bmmnillersu. M, Dalyal and Kate Milletaz». Madhu
Kishwar and Ruth Vanita®?, and saheli would be the
Indian counterpart of it.)y and

(i11) the moderate or vwomen's rights feminists (Betty

Friedan§4 6

Indian counterpart of it is Mahila Dakshita Samiti (MDS)).

Socialist Feminigm
Socialist feminists, following Engels, see the

Germalne Greerss. and Ann Oakl.ey6 ¢ the

Oppression of women as steming from the class system. Engels
presented a historical process of how private property
originated in an otherwise egalitarian order, the economic unit
which becanc the family, how the status of women was
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transfomed from that of free and equal productive members of
society to one of subordinate and dependent wvives and vards e

67

the second sex ', and how this passage from the matriarchate to

the patriarchate brought sbout the "vorld - historical defeat

of the female se::.“68

Mitchell, emphasizes that in analyzing the position of
women at a given point in time, reproduction, sex and the
socialization of children as well as production must be
conside:edoﬁg The contemporary bourgeois family can be seen
as a triptych of sexual, reproductive and soclalizatory functions
(the woman®s world) embraced by production (the man’s world) ==
precisely a structure vhich in the final instance is detemined by
the economy. Mitchell calls for changes in all four factors
that determine women's position. While economic demends are
more basic , the other elements must not be neglected, Furthepe
more, strategy will sometimes dictate emphasizing one or another of

the non-economic elements over the economico7o

Peter Aaby, argues that the subordination of vomen is
a necessary preregquisite to the orxrigin of private property.
As a corollary to Aaby's hypothesis, Nanda and HMangalagiri,
add that the abolition of private ownership cannot thus bring
about expected changes in the subjugated status of tomen.
Patriarchy, then, and the corresponding gender relations based
on power and control, instensifies with the edvent of 'private

property® but its origins are more ‘°intimate and d:!.st:an*::.°71

Unlike earlier soclalists, socialist feminists do not
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believe that socialism will automatically free wvoman. The
position of women in the Soviet Union, China and Cubang vhile
much improved f£rom that of pree-revolutionary days, is still

not equal to that of men, it is this awarcness wvhich has gone
into making socialist feminists more practical and rooted in
reallity., Thus, vomen must make sure, through their struggle
that the revolution, is a socialist feminist one, they observe,.
Further, vomen must maintain their indepeondent struggle for
liberation but must not fall into the trap of bslieving that

men perse are the enemy. No segment of society which has been
subjected to oppression can delegate the leadership and promotion
of their fight for freedom to other forces~even though other

73

forces can sct as their allies ~, During the course of the struggle

men can and must be ree=cducated.,

Radical Feminism

A common thread in this group of theorics is thelr distine
ctive interpretation of ‘oppression® and °responsibility’.
Oppression® involves both the idea and the threat of sexual
force as a means of keeping vomen®in line®, Power is identi-
fied as the knowvledge that force exists and will be used if£f
necessarys but for as long as power is effective power then

force need exist only at the level of threatom

Radical feminism focuses on sesmual power., It also sees
men as gesgponsible for vwomen®s oppression., It argues women
are oppresed by men in the sense that although it may not be
the majority of men who “work® the systan of oppression,
nevertheless by not actively opposing it the rcst of men
support it and zo permit it to continue, Somz men may
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indeed oppose women's oppression in a variety of ways, but

until all men as a group do so the argument remains validﬂs

Radical feminists first made use of the concept pétriax:chy
~to understand sexmal dﬁision of labour and society. According
to them, therxe exists a patriarchal organization in society
detemined essentlally by a male hierarchical order, th;at
enjoys both economic and political pover. It is the patriarchal
organizatisn, not class structure that dcfines vomen®s position
in power hierarchy., Manifested through male force and control,
the patriarchal system presexves itself through marriage and
the family. Patriarchy then, is a sexual system of pover,
rooted in biology, i.e., in the vomen®s rocproductive role
rather than in economics or history. There is therefore a
departure of the use of class aa an economic category to its

use as a sexual r:»«e.’cegx&:s2.':&,7‘5

Firestone, as noted earlier, presented the idea of *sex class®
vhere woman and man stood as tvo opposing classes, Capj.ténsm
was thus replaced with patriarchy as the oppressive system.

Thus, "instead of seeing a historical formulation of women's
oppression we are presented with biological detenniniszn.‘77 .
Horeover, such a rcductionist position makes out of men to be the

natural enemics of women, as observed earlier.
All radical feminigts agree, that the oppression of women
fis the first and most basic case of domination by one group

over another, "Male supemmacy Eatriarchﬂ is the oldest,
most basic form of domination., All othor forms of exploitation
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and oppression (racism, capitalism, and imperialism etc.) .
are extensions of male supremacys: Men dominate women and few

men dominate the rest.” 7

The problem then, is the sex class system through which
women have been relegated to being breeders and have been
excluded from the creation of and any real participation
in culture, "Radical feminism recognizes the oppression of women
as a fundamental political oppression vherein vomen are

categorized as an inferior class based upon their sex.”'?g

The function of sexism is primarily psychological, not
economic, According to the New York Radical Fominists, the
purpose of male chauvinism is primarily to obtain psychological
ego satisfaction and only secondarily docs this manifest itself
in economic relationships. For this reacon they do not believe
that capitalism, or any other economic system, is the cause of
female oppression, nor do they believe that female oppresaﬁn
will disappear. asi a result of a purely econcmic rctolution.

The political oppression ofwomen has its own class dynamicy

and the dynamic must be understood in temms previously called
'non-political® —= namely the politics of the ego. Man establie
sheg his *manhood’ in direct proportion to his ability to have

his ego override woman®s == this has been noted by Beauvoir alsoao-—v

and derives his strength and self - esteem through this pmcess.81

For Pirestone, the first division of Labour - that betusen
man and woman - contained power component, from this developed
the exploltative economic c¢lass system, Therefore, accorxrding to
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Firestone, “current leffist analysis is outdated and
superficial because this analysis does not relate the structure
of economic class system to its origins in the sestual class
system, the model for all other exploitative systems and thus

82
the tapeworm that must be eliminatzd first by any true revolution,®

¥While not all radical feminists would subscribe to Firestone's
exclusive biclogical explanation, all would agree that all past
and present socletles are patriarchies. len institutionalized
their domination 'ox;er voman via spcial structures such as family
and religicn. "The oppression of women is manifested in
particular institutions, constructed and maintained to keep
vomen in thelr place, Among these are the institutions of
marriage, motherhood, and love (the family unit is incorporated
by Ehese] ) ¢83 To frec, vomen, these institutions ond the
sexist ideology that they foster must be destoryed. Rev&lution

mt reform i= needed.

Radical feminists and soclalist feminists then differ
over the orlgins and the present function of women’s oppression.
Socialist feminists sez the origins in the institution of private
property and the division of soclety into classesy radical
feminists emphasize fcmale biology ~- particularly the vomen®s |
reproductive role, Sexism, sccording to the rcdical feminicsts,
primarily serves a psychological function for man, Soclalist
feminists, in contrast, see sexism as primarily serving an
economic function for the capitalists.

Radical feminists, see patriarchy as the defining
characteristic of a society, which is cross-—
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cultural and cross-;national. ézd.sting d.tffereritly in different
societies through institutionalization of sesmusl hierarchys 84
for socialist feminists the défs.ning characteristic is capitalism,
Socialist feminists see a socialist revolution as a necessary

but not sufficient condition for a mon-sexist society., Particie .
pation by active, committed socialist feminists in the revolu=-
tionary struggle and in the new society will ensure the demise of
sexism, Radical feminists believe ‘that a feminisi: revolution
against patriarchy will destroy sexism and also institute
‘gocialign,. The two gmupé ideals of the good socicty then, do

not differ greatly,.

Socialist feminist and most radical feminists believe in
andmgyny85 to be a major defining characteristics of the good
society, With the destruction of gender = roles both males
and females would be freer to develop and express the full range
of valued human traits. Creativity, independence (tianscendence
as accentuated by Beauvoir), nurturance, and sensitivity would
be considercd desirable characteristics in all human beings.
ILiberation consists not in women ‘becoming® men but in both
malé and female being free to become traly humans In a good
society both men and would be different from vhat they are
in our soclety. Personallty differences arong people would
still exist but they would not bz related to sex, This is the
point vhich Beauvoir too emphasizes, contrary to I»iar#, vhen she
notes,"the contradictions wiil never be resolved:; ... mutually
recognizing each other as subject each will yet remain for the
other an other”ess In fact the inter-—personai relaticen of *I and
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IT* will transmogrify to *I and Thou® in Buberian temms. And
this is what in reference to phenomenclogical paradigmatic
solution to women's oppression is called,;Dialectical
Egalitarianten*®7 — 4
theoretical template of the present thesis, which will be

- this in fact forms a part of the general

dealt with in the next chapter.

Moderate Feminiam

Moderate feminists start from liberzl principles -~ that
all people arm created equal and that there should be equal
opportunity for a%l. They seec that these principles have not
been applied to vwomen and demand that henceforth they should be,
This group of theories is cften criticised for £falling to
provide any explanation of women®s oppregssion. This is because
‘causal explanation' 1s usually defined as necessarily including
an historical dimension. Howvever, a clear, although in a
narrovw sense 'shistorical’, exposition of the causal origins
of women's oppression is contained within them. The noticn
of ‘socialisation® provides the central explenstion of the
perpetuation of oppression, Within ite constituent practices
children learn prescribed and proscribed socilal rﬁles‘; including
those pertaining to gender, and these are later enacted in spcial
life, Of course this notion of originsg® is different from
that found in the first and second group of theories, for it
locates a different kind of °past® in vhich origins are to be

found , focusing on pre-kirth, pre-infancy and infancy.ae

Moderates, do not carry thelr critique of motherhood and
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the family to the same basic level as the radical feminists

do, but they agree that as now constituted, the instituvtion

of family .té oppressive., Friedan saysgthat as long as wemen

are relegated to being mothers and mothers only,"motherhood

is a bane and a cufse”ag. When women are free to be, equal |
human beings, the family will no longer be oppressive. Moreover,
other life~ styles will also be avdilable for those who prefer

them.?? .

While moderates are increasingly using the tem °*revolution®,
they do not mean it literally. A nonesexist society can be
attained by working through the present system. Many may hope
that an accumulation of refoxm will transform society, but
radical restructuring, such as that envisioned by the socialist or
radical feminists is not considered necessary. They are, then
often accused by their more radical sisters of demanding *let

us in', not *set us free?,

Like socialist feminists and radical feminists, moderates
believe in androgyny-that each person should be free +to deveiop
his or her humanity, independent of what is now labelled
masculine or feminine, In a good society valued human traits
such as independence (now labelled masculine) and tendemess
{nov labelled feminine) would be characteristic of both men and
women, The moderates ideal society, then is an androgynous and
socially just society.

Radico=Socialist Feminism
This he:ppens to be an upcoming feminist theory. The present
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study has all the affinities for radicoesocialist feminism.
This position derives its strength f£rom the merits of both

the radical feminism and socialist feminism and does away with the
flaws of both, It believes in adrogyny as a major defining
characteristic of the good society, which is the ideal of all
the theor:!.eé presented here, It agrees with the radical
feminists that patriarchy is the root cause of womentoppression.
Therefore, what is neéded is not only a feminist revolution {(as
soclialist feminists believe) but a feminist revolution against
patriarchy, vhich will destroy sexism (genderism) and also
institute socialism, Thus what is called for is a degenderized

socialism end not socialism per se.

Against radical feminism, radicoo-soclalist feminism,
takes men not as enemies, but as an existent like vomen who too
have to be emancipated from their genderist emcrwrt:\geag:l Agains't
socialist feminism this view, envisages the cnd of women's
oppression not with the institution of spcialism but that of
depatriarchized socialism,

The foregoing observations epitomize the precipitating
factors involved in women'®s mpvement in general and feminism
in particular « vhich has gone too deep into the making of the
present thesis, in fact it happens to be the cornerstone of the

present work.
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Ix

In this section, some concepts and issuss, which
weave the pz:‘esént study will be clarificd, This will be followed
by dialectics of times and ideas ané a previewy of the
chapters to follow,.

Discriminations Exploitation and Oppression

*Digcrimination® is the singling out of vomen, both
individually and as a group, for unequal and inferior treatment
from legal, civil and social rights and possibllities available
to men. Here the focus is on the *équal rights® aspect of
feminist analysis. Included here are all legal disadvantsges
experienced by women by virtue of being vomen., It focuses on
actual practices rather than solely the formal rights that exist,
although women®s exclusion from these isc also and obvﬁ'iously a
matter of f:‘sr.anc:em.1 The present thesis , indubitably concentrates
on the *equal rights® provided under the Indian Constitution
to vomen and endeavours to pin point arcas vhere the laws
propelled by our Constitution falls incessantly short of it,
This 1s s0 because, such laws follow the extant parallel
‘constitution' of the patriarchal society of ours. Horeover, the
governmental trinity (Parlisment, Executive, and Judiciary)
till this day (exceptions notwithstanding) have not been
able to extricate itself from its patriarchal moorings.

It should also not be forgotten that digcrimination
vhich is meted out to women in th: legaol reealm, happens to ke
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a manifestation of patriarchal ambience. This reveals the
fact that the Indian legal system {(like many other systems) is
" being manoeuvred to pémet:ﬁate patriarchy. Thus, the legal
mechanism instead of obliterating women®s oppression is

perpetrating it by either comilving at it or overlooking it,

'Exploitation®’ involves the utilisation of discriminatory
practices against women, both individually and as a group, in order
to obtain disproportionate economic gains for other groups or
categories of people, It concentrates primarily on paid
employment, but it also includes home work and umpald forms of
work such as housework. Thus the notion of °gain® here is a
broad one and relates to the total vworkings of the economic
system (for example, by relating the role of houscuwork to the
vorkings of the economy more generally) o'z

*Oppression® is inclusive of exploitation but reflects a
more complex reality. UVoman®s oppression occurs from her
exploltation as a wage ~ labpurer but alsop occurs from the
relations that define her existence in the patriarchal sexmal
hicrarchy « as mother, domestic labourer and consuner.
Oppression reflects the hierarchical relations of the sesual
division of labour and society°3 Opprossion involves the use of
coercion, force and tyranny in order forcibly to constrain women,
both individually and as a group. It includes sexual harassment,

rape, semal murder, torture and more everyday acts of violence

in the form of batteringso' Acts of oppression are acts of soclal
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and sexflal terrorism in which women®s actual and possible
behaviours, both as individuals and as meobers of a group, are

policed by the threat and practice of force.

In practice, the kind of separation betwueen dimensions of
wvomen's situation that appears above - for heuristic recasons - is
not possible, One instance will: demonstrate what is meant
here., Sexmal harassment at vork involes oppressiony it also
involves exploitation, as vomen®s responses can be used to keep
them economically as well as socially subservient to the sexually
harassing male. As a consequence it can also involve a denial

of social and legal and sometimes civil rights as well.s

Sex Viswa-Vig Gender

Sex {(male/female) is a physical distinction; gender
(masculine/feminine) is =social and cultural. Social factors
are crucial contributors to exigsting differences in opportunities,
rewards, and limitations of men and vomen. It is 'thmugh
social processes, including socialization, but most importantly
through the effects of social institutions -a social institution
is a cluster of norms, values, and behavior patterns vhich are
related to a particular set of human goals‘sé- such as the
economic and political systemg, that gender roles are shaped
and reshaped throughout the life cyclec.? Using the term gender
role, rather than sex role, deamphasizes the bilogical aspects
of being a female or a male and focuses on the social aspectsos
Gender role, then is the sum of attitudes and bshaviours, rightdlll

and responsibilities socially linked to one's physical se::.g
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Although masculine or feminine gender is usually
‘aséociated wvith male or female, this then is not an absolute
coorelation, Oakley, 10 nas helped to clarify the important
distinction between biological sex and the enormous range
of distinctions made in the name of gender. i The division
of labour between men and women, it is argued, in different
sociegies is based exclusively on gender roles rather than
sex yoles, detzrmined by culture (°murturc®) rather than biology
(*naturet), Virtually, all human behaviour is learned bshaviour,

It has been argued by Geert ,12

+ that people (uvhom he calls *man?)
are unique in that they are not highly programned and do not
perform asctions basic to survival through intrinsic processes,

but need to learn, Geertz believes, that °man is an animal
suspended in ths webs of significance he himself has spun, n13 that
is vhy feminists discem wonmen's oppression as embedded in,

and emanating from “xﬁan-his ethos , amblence, mores and mrms.”m :
Thus culture is of crucial importance in, among other things,

determining the role of gender.

Gender, in short then, is together with age, a widely
used means by which soclieties make some form of division of
labour, a process of specialization which is an important tool
of efficiency in any productive system, Hargaret HMead, who
did pioneering work in revealing the wide range of psychological
and cultural traits which can ba attached to masculine and
feminine gender= roles, found that important characteristics of
women in one culture were often those of men in anovtherls‘

She concludes from her field vworks
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'Primitive materials, therefore, give no support

to the theory that there is a - mnatural connexnion
between conditions of human gestation and appropriate
cultural practj.cesa°16 '

In his study of preecapitalist social formations.

I*!fe:.*l..'t.lasscm.x:"7

the reproductive mechanismg of agricultural societies, Such

explains the transformation from sex to gender in

a process transforms the biclogical differences between the

sexes to social institutions based on relationships of supere
erdination end subordination gender. Thus gender congsequently
entails power and control in socisty. Contrary to the Radlecal
feminist position that it rests on seal differences between men
and women, gender is sncial, but hierszchical ordering of
institutions into strongly classified worlds of the mele and

the female, Just as class remalns the organizational basis

of capitalism similarly gender constitutes the hierarchical

18

principle of patriarchy.,” Thus the materlal basis of patriarchy

has to be spught in the emergence of gender. It may be argued

19 that gender precedes class and the institution

20

agalnst Engels
of private property.

Therefore the *rurture® (gender) analysis argues that
inequalities between men and vomen have cocial bases and soclial
origing, not *natural® or biological c;nasa and even that how
we ordinarilly understand *nature! and *biology® is itself a
social construction which changes over time, Thig is the
position of 'social constructionism®, vhich 45 opposcd to
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*blological essentialism’zl., In fact Goffmanzz examines various
features by vhich ‘gender® is pictorially constructed in a

range of media advertisements,

Situational Vomanity

Onec of the benefits that opprcssion confers upon the
oppressors Is that the most humble among them is madc to feel
superior. That is why., the most mediocre of males feels himself
a demigod as compared with ﬁeomenﬁa Beauvolr, presents a
situational analysis of women's oppression (inter-gender, ie.ces
han vs, wolen - aspect). Her analysis is founded upon a broadly

generous and consistent philosophy vize. Existentialimz
Sartre, Helidegger and HMerleau-- Ponty. Thus her perspective
is that of existentialist ethics, according to which every

existent 1s at conce immanence and transcenéencezso

- Bvery subject plays his part as such gpecifically through
exploits or projects that serve as a mpde of transcendences he
achieves liberty only through a continual rceching out towards
other libertles., There 1s no justification for present existence
other than its expansion into an indefinitely open futufe, Every
time transcendence falls back into immanence, stagnation, there
is a degradation of existence into the ‘en-soi® (in-itself)ww
the brutish iife of subjection to given conditions o= and of
liberty into constraint and contingence. This downfall represents
a moral fault if the subject consents to 1ty if it is infiicted
upon him, it spells frustration and oppression. In both cases
it is an sbsolute evil. Every individual concerned to justify
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his extistence feels that his existence involves an undefined

need to transcend himgelf, to engage in freely chosen projectsgs

Now, vhat peculiarly signalizes the situation of woman
is that hse~ a free and autonompus being like all human
creatures-nevertheless finds herself living 4in a world
where men compel her to assume the status of the other. They
propose to stabilize her as object and to doom her to
immanence since her transcendence is to b2 overshedowed and
for ever transcended by another ego (male) vhich is essential
and sovereign., The drama of wvoman lies in this conflict
betyeen the fundmentzl aspirations of every subject (ego)
vho always regards the self as the essential -~ ond the
compulsions of a situation in vhich she is the 1nessent1a1.27
The pregent gtudy is imbued by this avareness.

Beauvoir, thus confutes the theory of *eternal feminine,zs

and offers the theory of, vhat we may call, *situational
vomanity®. This perspective apprchends the eternal feminine

in the totality of a man"s economic, social, and historical
conditioning® — wherein lles the roots of °ferme-genderocide’e=
i.€.,%in order to explain her limitations it is voman's

situation that must be invoked and not a mysterious es@encef’m

The central thesis of Beauvolr « as also of the present
dissertation - is that vomen have in general bzen forced to
occupy a secondary place in the world in relation to man, and
further that this subservient standing i35 not imposed of
necessity by natural feminine characteristics but rather by
strong environmental {patriarchal) forces of education and social
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tradition and under the purposeful control of menan That 1is
vhy, aimost novhere 18 her (a woman's) legal status the game
as man®s, and fregquently it is much to her disadvantage « In
the economic sphere men and women can almost be sald to megke up
two castesy the fomer hold better jobs. get higher wages and
have more cpportunity for success than their new competitorse.
In industry and politics men have a great many more positions
and they monopolize iLmmortant posts.,az In the educational

realm the patriarchal hidden curriculum remains untrammelled,

Legislators, priests, philosophers, wrlters, and
scientists have striven to show that the subordinate position
of wvoman is willed in heaven and adventageous on earth., The
religions invented by men reflect this wish for clxcxr:;i1rzai::'.cnrz.33
*Men make the godss women worship them®, Praszer has said,
vhether it is a race, a caste, a class, or a seX, that is
reduced to a position of inferiority, the methods of justifications
are the same, viz., religion, philosophy,‘ theology., biology.

experimental psychology etc.

Woman is encircled by so many vicious circles that all
what remains of hers is nothing but gyrations. The first
vicious clrcle is that when she is kept ip & situation of

inferiority, the fact is that she is inferior >

The second is,
the less she exercises her freedom to understand, to grasp and

discover the world about her, the lecss 1111l she dare

)
to affirm herself as subjectu?'s Tinally, professifSnal inferiority
reinforces desire to find a husband, 36 and it is less astounding

after having known this, to see how readily a woman can give up



36

music, study, her profession, once she has found a hnshmdaw

Therefore, 1f more women are primary teachers, nurses,
private secretaries, or illiterate thore iso nothing essentialistic
about them i.e,, they are less represented at the ¢op
echelons of society not because they are less intelligent
than men but because - the situational dynemics (vortesx)
of patriarchal structuration produces oppressive statics, so
far as women are concemed, so that they (women) eternally
wallow in the swamp of patriarchy., The fault, then lies not
in their stars and in their inner worlds but in the patriarchal
outer vorld, It is for this reason i;.hat feninists refer to
woman és a separate class- the present work corroborates this,
vhile studying the status of vomen govemed by different

personal laws.

Koman as a Scparate Clasg

The idea that womsn the:nselvés congtitute a class
has been advocated most forcibly by those feminists who deny
that woman can be fitted into traditional forms of class
analysis. They thercfore see women®s oppression as analytically
independent of economic class cli't.a';*.:554:»:149‘,.38 Following Pimstoneaga
it can be argued that although such economic class divisions
clearly exist, they are of only secondary importance and are
themgelves conditioned by, and dependent on, the primary
sex~class division which exists between men and wvomen. Thus,
to understand women's oppression we need to oxplore their

primary class relation viseg-vig men, rather than thelr economic
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class relation with regard to capital.

The social pressure on women to conform to the
accepted conditons of reproduction through such institutions
as heterosexuality, heterosexist marriage-—-as one plaint notes,

ad0__ and

“"we have made marriage the only career for a voman
motherhood, together with their assoclated values of love and
romance, all help to compound women®s position as an oppressed
class. They are such a class because all women are subjected

to control of their reproduction and sexuality in this wvay.
Adrienne R.i.c:h,41 for example, has referred to this as compulsory
heterosexuality to underline its enforced nature, Other
feminists have described how actual force and threat of force
are used by the male class to retain control over vomen's

sexuality and reproduction vhen they emphasize the significance of
rape, sexual harrassment, and pornography.

The stress then is on the antagonism of the class relations
betwveen men and mn, and on men as the main enemy for vomen.
There are twp important agpects to this, Pirstly, even the
supposedly nonwsexist male cannot eschew the class privileges
and pewef which he daily receives as a member of the éppressor
class, All men participate in sex-class oppression (this
generallization does not pay any head to mimuscule amount of men, |
- who have relinquished thelr °sexist prerogatives® or class
pﬁvil-eges&) « Secondly, since the male / female relationship
is intimate and private, the personal must be regarded as
political and not simply as an individual experience. Thus,
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the class position of women is underscored by the fact that
all wvomen share similar expperiences with regard to men,

The materialist, rather than Martist model which focuses
on the domestic mnde of production also sses man as the 'main
enemy®. Christine Delphy’>, who is the originator of this
particular view of women®s class position, argues that domestic
work, which all women perform, is the material foundation for
a system of patriarchy vhere by men dominatc and control women.
Delphy'postulates the existence of twp modes of production,
the industrial and the domestic. The f£first gives rise to
capitalist exploitation. The latter gives rise to patriarchal
e:tploitatiém She refers to women®s position in the family as
comparable to sarfdom, Marriage 1s a labour contract, Delphy
focuses on the significance of the domestic made of production
because patriarchal exploitation in the family by men is the
‘common, specific and main oppression of women®, 44 It is
common because it affects all married vpmen, specific because
only women are expected to provide free domestic services
for others and main because even when women are in paid
employment their econcmic class membership derived from that
work is conditioned by their patriarchal oppression, The
domination ¢f women by men in the family 1s conceived in class
terms by Delphy because in the domestic mode of production the
man and voman are respectively owner and labourer -- in fact
Engels, too, likened the relationship betvzen man and voman in
the family to that of the bourgeoisie and prolctariat?®
manner similar to the way in which the capitalist uses the

worker to performm tasks for him. In addition, vomen together
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share a common class position within this mode of production
by virtue of their primary relationship to men, through

marriage. 46

Thile speaking in termms of woman as a separate class
it is important not to undermine the fact that they have no past,
no history, no religion of their owny and they have. no such
solidarity of work and intevest as that of the proletariat,
They live dispersed among the males, attached through residence,
housevoxk, ecommic condition, and social standing to certain
men - fathers or husbands -- more £irmly than they are to
other women, The bond that unites her to her oppressors is not

comparable to any other,é.;

Furthemmore, it is observed that unlike all other
oppressed classes in soclety, women are not a distinct minority
they are not g class, because they belong to every group in
society, DPoverty, exploitation, deprivation, oppression are
common enough words, but the sources and dimcensions of these
are numerous and varied and affect all groups of vomen. The
intensity differs but the cultural chains bind all of thcnm,
affect their lines, their consciousnessoée Thus, phenomenologi-
cally speaking, the situational womanity is nothing but a

corroborative of the idea of woman as a separate Classe

In India, apart from various other patriarchal
structural factors, the legal system happens to be a major
tool in dividing women on religions grounds =- as each
religion has its respective personal lavw for the governance of

its adherents. "Women form nearly 50 per cent of the population
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in India, yet there is no such being as eon °Indian Vomen', she
is either a Hindu, Muslim, Christian, Parsl or Tribal and

is discriminated in law even today in matters that affect herx
life most intimately and deeply. The degreo of digcrimination
depends on mere incident of birth in a particular h:xne-”ég
Degpite all these variations, phenomenologically speaking,
the situational womanity of Indian ‘omen —- divided, ad
infinitum, by the patriarchal forces -- is nothing but a

corroborative of the idea of voman as a scparate class.

Dialectics of Times and Ideas

It may be argued {(and is being argued), if women seenm
satisfied with a more narrouly restricted pattern than men
wuld be, why should we disturb this pattern? Alice S, Rossi,
replies to thiz by observing, that there have bzen underprivileged
groups throughout history uwbich contained sizecable proportions of
contented, uncomplaining members, whether slaves, serfs or a louw
status caste, But most enlightened membzrs of both the
privile%d and underprivileged groups in such societies came to
see that inequality not only depressed the human potential
of subject groups but corrupted those in the superordinate
groups =« here in lies the societal dialectic, Sociel and
personal life is impovwerished for some part of many men's
lives because S0 -many of their wives live in a perpetual state
of intellectual and social impoyerishment,>?

It 1s with such an awvarcness that the social refommers
like R.M, Roy, Ishwarchand Vidyasagar, Dayananda Saraswati,
Keghab chandra Sen, Pandita Rzma Bal, Justice Mahadev Govind
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Ranade, Rama Bal Ranade, Karve, Bhandarkar, Swami Viveckananda,
Armie Besant, Margarct _Cousi'nsh. .and Mshatma éandh&a took up the
cause of teomenSI. Each one of thom and many more others
provided force to the dialectic brought in by them and others,
vhich sought to emancipate women by challenging the nihi-listic

customs and nomns --rooted in the patriarchal 1declogy; '

It uas to accomplish the tasks left by these reformmers
and paints and make the impervious clements anenable that the
Constitution of India had lald dowm as a fundzmental right, the

equality of se:mes.sz

But still the position of women today is
not very different from the pre-Constitution days. “The
viclation of the fundamental rights of vomen and their dignity,
guaranteed to them under the Constitution... cuts across the
unity and integrity ofy the na‘i:i.bn“o.s3 It is to fathom this that
an effort has been made in the present dissertation to point

out the areas vhere lavw is lagging bchind the principles vhich
have already been accepted by our Constitution - where in lies the

dialectics of lav,

Regarding Indian women, Ashis Nandy., observes that "To make
the issues of emancipation of woman and equallity of sexes
primary, one needs a culture in which conjugality is central to
male~ femagle relationships, One secks emancipation from and
equality with one’s husband and peers, not with onc®s sona
If the conjugal relationship itself remains relatively peripheral,
the issues of emancipation and equality must rcmain zo too®>?
Conscientizationally speaking, Nandy instead of demystitying the
image of woman ossificatorily mystifies it. He pays no need to
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the fact that "... in order patriarchy can be perpetuated
there is a need to hide this image of women behind a veil ofl
ritual notions of equality and religious merit® S5 by
eulogizing notions of motherhood and °Sati « Savitri®

obelsance.

The position of the present study is., in concurrence
with that of Rossi’®s and social reformers, further believing
that “man does not stand e:mnerratec?.‘*'S6 for his sole part in
perpetration and perpetuation of women®s oppression. For this
reason "... it 1s unjust to say that in every crime against a
woman there is a fellow v:omans-’o‘ This is the most decaying
argument for intra-gender (woman V. VWoman) oppression, vhich
tries to exonerate the male. This is so becauss we are merely
perceiving the surface structure of reality., Only vhen vwe reach
the deep structures of reality we £ind not voman but man o= his
ethos, ambience, mores and noms == culpable. The mother =in~law
and sister-in-law versgus daughter-inelaw phenomenon has roots not
in a voman®s mentality and her essential characteristics = they
are 1llusory == but in the existing reality in which we have fixed
her, where all the meahings of her life emanate not from herself

but from man and his milieu.®>2

Since °the social boulders®’ have bszen °*put up by us',
*ye men, have to' work hand in hand with vomen in pulverizing these
structures (in opposition to Hiranmay Karlekar®s thesis that
*vomen will have to win their battle primarily on their own*>>),
The present dissertation is also guided by Swami Vivekananda's
observation,“That country and that nation vhich did not respeét
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vomen have never become great nor will ever in the future,”

He took a stand for the liberation of women end equality of
treatment on the bagis of the Vedantic ideals that “one and
the same self is present in all beings.” He attributed the
helplessness and dependence of woman on man, to the training
given to her and asserted “when she is no longer oppresssd she
will become a lion."so

Previev of the Chapters
The second chapter, which follows the pressnt one,

provides "the paradigmatic framewsik® for the present study.
This paradigmatic templet is divided into tvo 3

(1) the general framework, and
{i1) the vorking fremework.

The third chapter, legislative dialectics :

a case of the Hindu code Bill®, is aimed at showing
®. .. the hypocrisy of Indlan socliety o.."°%, which sees to it
that ®... the reality of the Indian voman (bz) studded with

contradictionsa“sz

The fourth and fifth chapters (like the third chapter,
are substantive) are subsumed under the same broad title, *'vomen
and the dialectics of law', vhich tries to point out the areas
vhere law 4is lagging behind the principles vhich have already
been accepted by our constitution = vherein lies the dialectics of
law, The fomer chapter takes marriage, cuardianship and sdoption
rights in its ambit, while the latter chapter studies discriminatory

lavs governing divorce, maintensnce end inheritance rights,
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The sixth chapter, 'dialectics of future', looks forward
to what could be the demands of future, What more 1s needed in
law? What changes are ﬁeing demanded and envisaged? What
should be the role of judges? These are some of the questions
which it wuld try to answer,

The last chapter,” an overview®, winds up the present
study. But before it does so areas for further explonations
are spelt out, which the present dissertation has not been able to
get into-besides sparse references —- because of the delimitation

of its focus.

“eeSeeN
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CHAPTER II

THE PARADIGMATIC FRAMEWORK

The present chapter provides the paradigmatic
templet for the pressnt thesis. _ This paradigmatic frame= -
work is divided into two :

(1) the general paradigmatic franeworkl. and

(11) the working paradigmatic framework.>

The former would be just intermittently referred to, while
the latter warps and wefts the present study. Still the

former acts as a beacon, if the latter acts as an integrator,

I

The General Paradigmatic Framework
Perceiving the different socio-cultural milieu of

Indian Society, vhere the intra-gender (woman vs. woman)
aspect of women's oppression is as important as the inter-
gender (man vs. woman) aspect for any understanding of women's
situation, two paradigms have been developeds, The first
'sexist dialectic® is an exposition of women's oppression

and the second,' dialectical egalitarianism' is an endeavour

to offer a paradigmatic solution to women's oppression.

These paradigms go beyond the feminist theories
(mentioned in the first chapter) as none of these theories
have dilated upon the intra-gender aspect of women's

oppression and its solution, Both these paradigms are based on
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the phenomenological method and orientation, vhich are

3 4

derived from Schutz” and Berger and Luckmamnn® respectively.

The epoche, for Husserls. was the first phase of the
'reduction® in which one suspended bzlief in reality,
overcoming the naturzl attitude by meens of radical doubt,
Common man, for Schutz, on the other hand in hig natural
attitudé also employs a type of epochs, but wvhat he suspends
is not bolief in the existing vorld but doubt. °“What he puts
in brackets®, writes Schutz,” 1s the doubt that the vorld and
its objects might be otheruise than it sppears to him, Ve
propose to call this thé epoche of ths natural attitude.°5
“The great majority of people in most human socleties is
congervative®, notes Berger, for Scrmtz7., In the vords of
schutz, the social world is "taken for granted until further
noticeo“s This makes it all the more clear for the present
purpose, that on the continuum of the awvarencss 0f vomen's
oppression the majority of people are at the °anaesthetizod

stage® while only minuscule are at the ‘conscientized stage.®

Yogendra Singhg, remarks regarding modernization that
we could understand it in tems of *instru-mental values® and
‘categorical values’. %“The autonomy of categorical or moral
value over the instrumental can be logically postulated®,
argues Yogendra Singh, "at all stages of mndernization in‘
all societies,® E:ttenaing his argument, v2 would perceive
patriarchy as categorical value - this wduld bz maintained

throughout the present work,



55

Furthemore, Garfinkel, makes the significant inference
from his, Studies in Ethnomethodology, that vhen a person in
society adheres to rules this is not necessarily a sign or
result of his value commitment. Rather it may be "the
anticipatory anxiety that prevents him from permitting a
situation to develop, let alone confronting a situation, in
vhich he has the altemative of acting or not with respect to
a rpleo.‘.”lo Fear and anxiety often prevents people from
testing rules, learning about them, and changing them. "Indeed
the more important the rule, the greater is the likelihocod
that knowledge is based on avoided tests."n In fact this
observation of, Garfinkel has critical and even revolutionary
implications in that it points directly to the potential
flexibility{ contingency and changeability of institutions.

It brings out éleariy that institutions often regarded as
necessary are merely those whose necessity has not been tested.12
This is vhat the feminists have pointed out, vhen they talk

of counter-institutions and obliteration of patriarchal
institutions like polity, economy, legal gystem etCeew= le€4,

patriarchized society in general,

Both the paradigms arc based on the foregoing analyses
and observations. In fect the paradicm of ‘sexist dlalectic®
epitomizes, Berger and luckmann's position that “society 13 a
human product® while "man is a social producto“ia Reformulating
this to suit our needs, we wuld say., the'sexiot society is a

14
man‘s product®, vhile the 'sexist self is a social product. ?



56

The phenomenological approach vhich underlies the
paradigmns views the relationships betuween the individual
and society as a dialectical ones

"Society is a dialectic phenomena in that i is
a human product and nothing but a human product, that yeot
continuously acts back upon its producer, Society is a
product of man. It has no other being except thatzs which
is bestowed upon it by human activity and consclousness.
There can be no social reality apart from man. Yet it may
also be stated that man is a prodvct of society, Every
individual bilography is an eplsode within the hlstory of
society, vhich both precedes it and survives it ccco Vhat
is more, it is within society, and as a result of social
processcs that the individual becomes a person, that he attains
and holds on to an identity and that he carries out the various
projects that constitute his life.ooo“is

Rarther, s

"Human consciousness emerges out of practical activity.
Its contents, pretheorctical ag well as theoretical, rcomain
related to this activity in diverse ways. This does not mecan -
that theoretical consciousness, or “ideas’, are to be understood
as mere gpiphenomena or as dependent variasbles determined in
oneewsided causation by nontheoretical, non-*ideal’ processes.
Rather, theories and ideas continmually interact with the
human activity from wvhich they spring. In other words, the
relationship betueen consciouaness and activity is a dialectical
one = activity produces ideas, which in turn produce nev
forms of activity. The more or less permanent constellations of
activity that we know as *societies’® are, therefore, in an
ongoing dialectical relationship with the °vorlds® that fom
cognitive and normative meaning coordinates of individual

existencea"lﬁ
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The fundamental dialectic process of society congists

of three moments, or steps (sece illustration i), These are

(1) Externalization : 1ls the ongoing outpouring of
human beings into the world, both in the physical
and the mental activity of meny

{1i) Objectivation: is the attainment by the product
of this activity (again both physical and mental)
of a reality that confronts its original producessy
(1i1) Internalization: is the re~-gppropriation by
men of the same reality transforming it once again
from the structures ¢f the objective world into
structur=s of subjective consciouaness,r? |
Thius “man does not have a given relationship to the
world. He must on=-goingly establish relationship with it.”m
In his interaction with others he creates his own meanings
and constructs his own reality and ther;}\ydirects his own zctions.
Man also produces values and "discovers that he feels gullt

when he contravenes t:ltearm,“:p9

Furthermore, ".eo truth is an existential relation
between the social actor and his situation; seen phenomenologically,
truth and reality are binding for the actor vho is always

020

engaged in his situation. The preceding obsetvaticns go into

the making of succeeding paradigms.

Sexist Dialectic or Dialectical Machismo or The Illusion
of Female Collaboration (sec illustration 2)
This paradigmis called *sexist dialectic' beczuse all
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the processes lead to male dominance, l.e., all the processes
are dialectically and not deterministically leading towards
that, This paradigm believes, as mentioned earlier that the
*sexist soclety 1s a man's product® and so, for this "manlw=

his ethos, ambience, mores and norms ~—=[ig) culpable,”?l
Furthermore, the inherent contradictions -~ which leaves “thes..
Indian womeNeess studded with contradictions°22 - reinforce the
perpetuation and peipetration of sexism (genderism), 1.e.,
women's oppression — "femme - genderocide®, In fact vhat

is characteristic of this paradigm is that it perceives the
sexist {(genderist) consclousness as the anaesthetized
consciousness (because of "psychological anaesthetisatidn“m)
as the relation between man and woman (inter-gender) and
woman and voman {intra-gender) 1s characterized by Buberian,
*I and IT' and not *I and Thou'. Moreover it also reflects
on both the inter-gender, and intra-gender aspect of women's
oppression. Thus it takes note of the Indian situation,i.e.,

the intra-gender aspect,

It is called *dialectical machismo® because all the
processes tend to perpetuate the male dominance (machismo) «
It is also called ‘the illusion of female collaboration® —
the intra-gender aspect of o:appress:!.onz24 == because women
(1ike mother-in-laws, sister-in-laws) who themselves
perpetuate atrocity against their own sex, as argued in the
first chapter, do so, because of their genderist soclalization,
i.c.4 social conditioning which genuflects to patriarchy.
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Thus, for this "man does not stand exonerated'zs, therefore
blaming vomen also for women®s oppression holds no ground,
This is so because they who — herer vomen— have been made the
scépegoats, novw themselves‘ look for scapcgoats =the scepegoat

syndrome.

This para@igm further may be called *manolateralism®
(see illustratidn 3), vherein the experiernce of voman is
! immanently constitute trmscendence'g“so i.€0s inner iforlc'l
constitutes transcendence = transcendence ié limited by
immanence, for instance, a voman is thought to be weak and
docile {essentialistic definitions) that is vhy she i
taken to be unfit for being a breadwinner (transcendence).
Even if she goes to vwork, she normally carries hoer homo e
metaphorically speaking, along with her. This places the
relationship between man and woman on the metaphysics (of exper-
ience) of vertical (hierarchical) transcendence o for man -
and imanencé - for woman. The relationship then is monola-
teral, as the essences aséribed to women does not emanate
from her inner world, rather it is superimposed on her by
man ~=vherein lies the meaning of her essentialistic cxristence.
This, then, epltomizes the real man-woman relationship.

This paradigm, then snswers the antiofeminists (genderists)
for vhom, not only men but also wvomen are an impediments As
ve see in this paradigm the functiohing of patriarchy is
bolstered by the sacramental aspect of rcligion, polity, legal
system, economy etc., i.e.. soclety in gencral ——wvhere women

are made victims and scapegoats, by the male- dominated soclety,
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hence vomen need not be blamed for'ferme - genderocide®.
It is men who do not stand esxonerated because of thelr
“chauvinism (vhich esxcept few is ubiquitou'__s_] and narcissism"27—

which acting as blinkers make them discern woman as an

inanimate body of essences, immanent and not transcendent, 28

as dependent on men, never to be involved in the decision « making
process and thus, they get relegated to the status of a

non-entity,

The genderist spciety operates through the ssme
fiialectical mechanism, vhich inveolves thrce moments (for
theoretical and operatiocnal reasons we can have agh arbitrary
point of its inception say, internalization), With this,
then ‘'patriarchization® 1s a process of externalization;
tpatriarchy! is a process of objectivationy ond °genderization’®

is a process of internalization (see illustration 2,A).

To expound the paradigm (gce illustration 2,B) we can
start from the first per‘f: of internalization (genderization) i.eu-
wvomen's societal intoxication -—an interogender aspect. Here
we see that the ‘psychological anaesthelization® of women
occurs by the socialization process «=accentuated by the
moderate feminists e-wvhich consists of primary (family,
educational institutions etc.) and secondary (cmployment etc.)
processes, We see that children are not born with 1nnaté ideas
(as locke and Plaget have already shown), they rather imbibie
it through the socialization process. “Soclalization serves as
an efficient means to impose values =nd nomms on the individual.
It is perhaps the most effective method of sgocial control because
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the individual requlates and polices his or her own behaviour.“zg

All the mythologles, ideologles, etrc,, taught in the family and
schools have genderist undertones, The very filrst stage of
socialization, then, is inegelitarian by its patriarchally
embedded discriminatory rolew sets for boys and girls. Therefore
girls are meck, docile, homely not because it is something
innate, but because of thelr soclial conditioning vhich relates
thelr sex to gender roles (women as houscwives, rearing mothers,
caring vives, sacrificing sisters etc.) and thereby dichotomize
masculinity and feminity, Thus, intemalization of the values
of patriarchal system through the socialization process is a
poverful way of perpetuating this system, Szclalization, then
into the acceptance of dlfferent opporitunity structures, rights,
revards, and limitations for men and vomen vorks for the benefit
of men vho profit £rom current arrangerants of ecoxmmics and

POYRT,.

Until and unless we do not ideologically revolutionilze
our educational and legal {formal) and familial (infoomal)
socializatory institutional processes by discarding genderigm
{sexism) we would not be agble to eméncipate both men and vomen
from their genderiét moorings. It is because of thelr genderist
anchorage that except few, most women have rather no control
over their lives, Deciding vhether, vhen, and vhom to marry;
dissolving a marriage; moving about spatially without restrictions
regulating reproductiony and taking 'advantage of educational
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opportunities, are some of the life options, often denied to

many women.

The only rcdemptive mechanism at present which
appears to be potentially emancipative is the process of
secondary socialization, according to the parsdigm. Once
women enter the job market they become independent -=Daseln,

'30-—- i.e., becoming and transcendent, because their

“being there®
economic status provides them with viability. Blumberg, too
takes!scpas the central determinant of overall femalc positionee.
the degree of female economlic power relative to the males of

her class or groupu“al

The career woman faces role~strain as ghv has to do
both the housework and wage vmrksz, because "traditional
patriarchal expectations regarding family roles have not
u33

undergone much change. 5ti111 undaunted by this fact, are

90 percent women, in a study>"

o Who are interested in jobse.
Though all of them have been brought up in the genderist
ambience yet they are rcady to shake and discard their yokes off,
by envisaging the evanit'2 cf.economic independence., It is this
role- transition vhich would make them breadwinners and no more

breadchevers.

Women'*s societal intoxication leads to women®s
suppression, by women for men {(the intra-gender aspect of
! formme- gendemcide') not only because of *poychological anses=
thetization®, or anaesthectised consciousness, but also due to

the scapegoat syndrome, which 1s a sequel to their baing
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appendages of men, which definitely involves abnegation.

The cumlative result of all this is the mother- in-law and
sister-in-law versus daughter-in-lav phenomenon. Thus as
noted earlier,”it 4s unjust to say that in every crime or
injustice against a woman there is a fellow woman, This is the
most deéaying argument for intraegender (voman V. woman)
oppression, which tries to exonerate the male, Only vhen we
reach the deep structures of reality, wve find not woman but
man-- his ethos, ambience, mores and norms c:ulpable.‘”35
Moreover, Ruth Vanita observes that "every oppressed group
perpetrates its own oppression. Women who oppress women
increase the power of men as a group., Hotherein-law and
daughter=-in-law are forced to compete for thes favour of a man on
whom they are both dependent, If dependence digappeared, =o
would the competifon.”>® ®Let them be provided with living
strength of thelr own, let them have the means to attack the
world and wrest from it their own subsistence, and their
dependence will be abolished—that of man alsoo“” But man,
except few,happens to be not open to such exhortations and
observations and it is for this reason than °man does not
stand exonerated® for perpetrating °femme~genderocide®, Thus
all the talk about female collaboration in oppressing vomen

is nothing but chimerical.

The preceding tvo processeg of intermalization leads,
then, to women's oppression, activated by men < a prot¢ess of
externalization i.e., patriarchizationy which further leads to

male dominance or machismo = a process of objectivation i.e.,
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patriarchy. 2All the institutions wvhich are objectivated

like religion, economy, polity, legal systemn, family,

marriage etc., kowtow to its CGodfather -~ the man-—~ made
omnipbtent, omniscient and omnipresent patriarchy, which effect
‘femme « genderocide*, This is maintained in opposition to
Turner's observation, as mentioned in the first chapter,

that *A comprchensive system of ingtitutionalized patriarchy

no longer -exis‘t:s-«":'18

Thus we see in this whole process of ‘sexist dlalectic!
which goes on and on, to and fro, the depiction of man as the
perpetrator (though because of his own anaesthetized conscious
ness) and the precipitating factor on whom the onus of the

oppression of women lies,

The macrocosmic genderist society (under which lies
the microcosmefamily etc.), which thrives on patriarchal
ideclogy can be done away with not merely by politico-
structural change thzbugh revolution, The socialist countries
belie this optimism, as noted in the first chapter. UWhat more
is needed is a consclentizing revolution— a phenomenological
reality o= wvhich would not only emancipate women but also men,
The way it could be brought about is what the next paradigm
endeavours to do., Moreover, the following paradigm because of
its idealistic connotations bzcomes a tool on the basls of wvhich
we can meagsure the chasm betwzen the real (the genderized and
patriarchized socliety of ours) and the ideal (a degenderized and
depatriarchized society), situation. This observation all

through the present study acts as a bescon.
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Dialectical Egalitarisnism (sce illustration 4)

This paradigm is called ‘dialectical egalitarianism®
because all the processes lead to egalitarianiem and depatri-
archized societal structuration. Further, since “socicty is
8 human prcduct“,sg'this paradigm is infused with this
phenomenological idea and awareness and thus, believes that
it can be changed (history bears a testimony to this), As
noted earlier, most of the feminists bslieve in androgyny as
a major defining characteristic of a good society, Liberation
consists not in women *'becoming’ men but in both male and
female being free to become truly human, Beauveolr, in fact
notes, that ‘every existent is at once immanence and
transcendence‘¢4o In a degenderized society., then, which this
paradigm envisages, "Every individual concemcd to justify
his existence feels that his exlistence involves an undefined
need to transcend himself, to engage in freely chosen

p:cjects,“41

This paradigm is also called °Vo-mannlateralism® (szc
illustration 5). Here the experience of people would be
'transcendently constituted immanence® i.e., transcendence
would constitute the inner world (immanence). Once a woman
is brought up in a depatriarchized ambience and allowed to
choose a car—eer of her own interest, and to be what she wants
to be (not as defined by others but by herself) the inner
vorld thus constituted would be existential and not esscntial
in natu:é. This would base the relationship between woman
and man on the metaphysics of horizontal (equalitarian)
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transcendence and immanence common for both Vowman l.e.,
voman and man. The relationship would thus bes ideal voeman

relationship, 1i.e,, wo-manolateral,

Concurring with Beauvolr, this paradigm maintains that
?eos the conbradictions c.. will never be resolved,” even in a
depatriarchized sociallst socliety, because ®.os mntua}ly
recognizing each other as subject, each will yet remain for
the other an otheru“@
is that the relationship between individuals (men and women

Yhat is significant in such a society

(inter-gender), and women and women (1nt_:ra-gendér)} will
trancmogrify from the Buberian"l - It® to ”I--‘I‘I'z::m“;I,'e'3 This
paradign then does not subscribe to the orthodox Marxuist
positions®sc. in an autheniically democratic society pro=
claimed by Marx, there is no place for the c:thexm“‘é"3 vhich

is contrary to ' vhat Beauvolr and this paradigm adhcre to.
But it oould be said that vhen Marx talks of the obliteration
of Othermess, he is talking in absolute terms and thus he vould
not disagree with the thesis of this paradiom, vhereby the
interactional otherness (vhich i1s reciprocal) is maintained
without its oppressive undertones and ovcftoneso Furthermore,
this paradigm perceives the degenderized consciousness as
consclentized consciousness, This paradigm, then aézees with
Marx, that "The direct, natural, necessary rclation of human

creatures 1is the relation of man to woman End voman to @,045

not
The dialectics, then which this paradicm refer to, isysystemic,

rather it is intrapersonal and interpersonal, or intersubjective,
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as it is rooted in interaction and gains no sustenance from
systemic patriarchization and genderization « a process of
perpetrating and pexpetﬁ_ating social differentiation based
cn gender «vhich would have been pulverized in a depatriar-
chized soclalist soclety.

In this phenomenological paradigmatic solution to
vomen®s oppression, humanization® is a process of extemali-
zationy %depatriarchization® is & process of objectivationsand
‘degenderization® is a process of internalization (see

{llustration 4,A) .

To have an egalitarian system where there is no
discrimination - expounding the paradigs (see illustration
4,B) —=Dbetween men and wpmen, this process has to start
wvith degenderist (non-s:ex:lst) internalization ic.e.. ‘egalita-
rian socialization® process. There has to be no discrimination
against girls. Both boys and girls have to bz brought up in
a degenderized, demystified, and demythologized ethos =o that
their androgunous (Carl Jung46 described the anima-—feminine
component -=and the animuse-- masculine component —present in
us all) impressionable minds are kept uncontaminated by the
pollution of genderism (sexism), Thus, both primary and
secondary socialization has to bs degenderist if there has to
be a depatriarchized egalitarian society. This would involve
not only discarding genderist undertones and overtones but’
also patriarchal and patristic ideologies, mythologles,
discriminatory textbooks etc,, and also an ongoing process of
selfegppraisal and analysis on the part of parents, teachers,
administrators etc.
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Once this has been done, this process would lead to |
‘role amelioration'-a process of extemalization (*humanization®).
In such an event, roles would no more be defined in temms of
masculinity and feminity i.e., gender, Uith this the very
roots of genderdsm i.e. patriarchy would bs annihilated. As
a sequel to this women®s oppression would stand extirpated,

The metamorphosis from the genderized role-sets to the
degenderized activities, would lead to ‘women®s and men®s
emancipation®=- a process of objectivation (depatriarchization)e
from the throes of genderist shroud of oppression., This
further wuld Zead the present process of objectivation to its
logical culmination {(crescendo) by the process of °phiianthe
roplsation of both micro and macro institutions®, viz., femily.
marrlage, educational, political, economic, legal, ideological,
moretial etc, Here the legal system will play a very prominent
role, by not only conscientizing people, through its promulgation,
adjudication and implementation activities but also being itself
open to times and opening times.Lawr, thecn, vould be the
cynosure of a depatriarchized society. This centrality of law
is so because, law which is a reflection of the normative
structure, is also an independent variable. Being a conscienti-
zing -« agent in such a society the dlalectics of law would help
in building a new normative and substantive structure, Thus, it
would act as a conscientization-rmltiplier, itself being

sensitized to woman’s cause, There would not be, then, a hiatus

between promulgation and enforcement — dialectic between the
processes of promulgation and implementation,
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All these process are dialectical in nature both
methodologically and socially, ewperientially and existentially
i.e20, phenomenologically. Here in lies the reason for calling
this paradign *dialectical egalitarianism®, It is dialectical
methodologically because it is not deteministic, as all
these processes are mutually and collectively reinforcing and
not mutually exclusive.Furthemore, it is dialectical socially,
experientially and existentially ioéw phenomenologically
becauss of the societal dialectic betuzen the individual and
socliety and the very interactional nature of human experience.
Thus, as mentioned earlier, concurring with Beguvoir it is
maintained that ",,. the contradictions ... will never be
resolved“év - not the systemic but the interactional contrae
dictions— vwhence sprouts *dtalectical cgalitarianism®, -
involving the processes of *‘humanization® (externalization)s
‘depatriarchization' {objesctivation)sy and °degenderization®
(internalization).

This paradigm méy of course. appear to bz utopaan,
but one has not to be oblivious of the fect, vhich this
peradigm mapifests, that for an egalitarian society which would
be degenderized and depatriarchized, the processes mentioned

in this paradigm are indispensable,

Overview of the General Paradignms

In passing, it may bz mentioned that these paradigms
are not thenries, This is se becuase all the femninist theories.‘
mentioned in the first chapter, emphasige one or the other proce-

sses of these paradigms and thercby accentucte on it because
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of their ideological dispositions. Thus, both the
paradigms present the problem of, and soiﬁtion to, women's
oppression, withoutfprofessing any one feminist theory
(the present study, as mentioned earlier has all the

affinities for radico-socialist feminism).

" The major thrust of the present study 1s to countérpose
the ideal (the paradigm of 'dialectical egalitarianism' or
'Wo-manolateralism') with the real (the paradigm of 'sexist
dialectic' or 'manolateralism'). Thus the idealistic
criteria i.e. envisaging a degenderized and depatriarchized
society, becomes a tool, as noted earlier, conducive to the
analysis of ever widening hiatus between the ideal and the
real (the genderized and bssificatorily patriarchized society
of ours). Therefore, it will be seen throughout the present work,
that law in India is more closer to manolateralism, notwith-—
standing the Constitution, which happensto be grounded in
Wo-manolateralism, the ideal situation - wherein lies the

diglectics of law.

The paradigm of 'sexist dialectic', then explicates
women's oppression and deals with both the aspects of it,
viz, interpersonal inter-gender aspect and interpersonal
intra—gender aspect of oppression., The paradigm does not
rule out myriad hues that - women's oppression may take
depending on their caste, class and multifarious primordial
loyalties, But it also shows that what unifies them all is
the sting which all the processes of their oppression carries.

It is interesting to note on the basis of this paradigm,
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vhich in a way spans all the “sitels] of oppression“,éa

that socialist feminists reduce themsclves to class and
materialist determinism; radical feminists to blological

and psychological determinism; and mpderate feministo to
cultural determinism. This paradigm is beyoixd the reductionist
feminist theories, as it does not get itself in the marsh of
determinism,

Amidst such rampant determinismg of the feminist theories
lies the experiential and situational reality of vomen beyond
deterministic analysis. Of the three processes of ‘sexist
dialectic® one may take salience on one occasion and other
in other contexts or all in a context. Any analysis then of
wvomen's situation has to bas indubitably context specific.

What then is called for by this paradigm 15 the method of
\av’e1::51:«31:»3:'{49 for any comprehension of women®s oppression, and
the bottom-up procedure of viewing, women’s situation, Uhat
then is suggested is that ",.. the tems of oppression are
not only dictated by history, culture, and the sexmal and soclal
division of labour; ’I‘hey are alsp profoundly shaped at the
site of oppression, and by the way in vhich oppressors and
oppressed continuously have to renegotiate, reconstruct, and
remestablish theilr relative positions in respect to benefits
and power., In the final analysis ‘oppression is vhere you
find it,* and this is almost evemxhere,"so

Like Foucanltﬁ, vho sees pover as coextensive uvith
social relationships, it is important to sce vomen's oppression

as being discoverable in a multiplicity of sites, This is vhat
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the paradigm highlights, by going beyond the feminist
thegrles. The §resent dissertation instead of discerning
vomen®s oppression in a multiplicity of sites, confines
itself to one of these sites, viZa., lav. It tries to study
not only hovw law discriminates but also how its lacunosgity

is *utilized® to oppress vomen,

11

The present section provides an introduction and the
working paradigmatic templet (for the present thesis) to
dook at law and its functioning, in order to comprchend
women's situation in relation to law,

Lay_and Soclal Change _
Not only is law integral to soclety, but as part of

society, lav is inherently soo::ia!..@1 2The idea that law follows
the same sequence of development in all societies has not
been deronstrated, but it seems clear that law has become more
complex whenever societies have grown more spe::.’1.r:xlized.'@'2
If there 1s more or less genersl agreement that socletal
and legal complexity have gone hand in hand, beyond that
there is little consensus. Particular theorists differ as
to detalls and interpretation of the general relationship

between social and legal change.

One of Maxn Weber's most important contributions to an
understanding of lawv was his emphasis on the peculiarly
"rational® cuality of legal institutions as they developed
in mpdemn tlestern societieso Webor stated that the development



73

of law and pmcedure could be seen as passing through several
stages renging from “charismatic legal revelation through °law
prophets®® up to the most advanced stage.“systematic elaboration
of law and professionalized asdministration of justice by
persons who have received thelr legal training in a learned and

formally logical rrxam'n'-n:"‘a3

Weber elsborated both substantive and formal types of
rationality in law. A legal system exhibits substantive
rationality wvhen it bases decisions on some general principles
drawn from cutside the legal sgstem itself. The crucial
characteristic of substantively ratfonal law, in Hebar®s scheme,
is that declisions are no longer arbitrary, but are now at
least grounded in some considerations of substantive justice or
even political expediency. In such z legal system, houever,
there is still no restraint imposed by procedural formality
or by the need to maintain doctrinal comsistency. This is
where formal rationality in law enters the picture, It is this
procedural and logical rationality that Wcbor temmed formale

While doctrinal or logical consistency may be a
quality more sought after than achieved, procedural formality
on the other hand is certainly a key feature of present day,
legal institutions. The likely conflict betueen legal
formality and substantlive justice, was recognized by Veber
h:l.mse:lf4 -~ this is one fomm of dialectics of law, mentioned
already in the first chapter.

Another major sociological statement concerning lav
and social change was that of burkheimsa Durkheim®s basic thesis,
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was that a socletvy®s lavw refleocts the type of soclal solidarity
existing within that society. According to Durkheim, there

are two basic types of social cochesion or colidarity @
mechanical solidarity (which he sav prevailing in relatively
simple and homogeneous societies, vhere cohesion vas ensured by
close intcrpersonal ties and identity of aimg) ond organic
solidarity {that which characterizes more heterogencous and
differentiated modern societies «=vhere functional inter-
dependence is produced by the complex division of labour ) ,
Agspciated with these tvo forms of integration arc two types
of law repressive and restitutive respectively.

Durkheilm notes, a development from ropressive to
restitutive law, With society’s increased Qiffercentiation;
the strong collective reaction ¢o "offensces® becomes a less
central feature of the legal systemy as roprossive law temds
to give way to restitutive law, ir vhich restitution to the

injured person becomes a major way of settling disputes.s

The findings of Schwartz and Miller seom ¢o contradict
Durkheim®s thesis of prmgression £rom repressive to restitutive
lawss The £inding here was, on the contrary,“that police
[the more “repressive” instituticn  are found only in
association with a substantial degree of division of labour eees
By contrast; restitutive sanétions — demages and mediatione—
vhich Durkheim found to be assoclated with an increasing
division 6:’ labour, are found in in many societies that lack

even rudimentary specialization® a7
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The writings of Veber and Duritheim contimue to
illuminate the tinderstanding of legal systcms. 8o top does
the work of Maine. HMaine®s ®gtatus to t:cmi:z:'aci:"8 theme usefully
highlighted the significant and broad social trend f£rom
homogeneous, close- knit forms of soclal orgenization to
heterogenecus ones in vhich interpersonal relations tended to
be attemiated, impersonal, and instrumental -~ vhere legal
relationahips have come ¢o be based on free agreement of the
parties rather than on fixed social status., In digcussing status,
Maine had in mind particularly the subsecrvient position of
wives and children within the family, as well as the
institutions of slavery and serfdom in generalog Under our
present system, the individual has a tremendous range of Irce
choice as to vhich p;zticular relation-chips and transactions
he wishes to enter, ‘and it is primarily the specific detalls or
conditions governing certain particular relationships or

transactions that are fixed through regulatory legislatiouom

It could be argued against Maine that with regard to
women soclieties seam to have moved very little from its

earlier l.e., status, moorings, notwithstunding lecunose laws.

A rather different persisting sccieological effort to
express legal development, as well as other social development,
in terms of distinct stages of soclety is represented in the work
work of Pitrim Sorokin., According to Sorckin, societles

pass through stages in vhich the - values he terms ideational

{(absolute truth, as revealed by CGod), scnsate (reliance on
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sensory experience glone), or idealistic (en ‘intcmmediate,

mixed category) predominate, Law, as well as other socio-
cultural phenomena, is shaped according to the dominating theme of
the era or stages Since modern socliety is in a sensate stage,
sensate law predominates. He states that law is viewcd by

a sensgate society as @

“Man-made, frequently, indeed as a mere instrumcent

for the subjugation and exploitation of one group

by another. Its aim is exclusively utilitarian 3 the
pafely of humen life, security of property and
rossession, peace and order; the happiness and well=bsing
of either society at large or of the dominating faction
vhich enacts and enforves sensate law, Its noms are
relative changeable, and conditional. FNothing ctemal
or sacred is implied in such a systenm of lav, It
docs not attempt to regulate supersensory valucs or man's
relationships toward themq“n

Hany sociologists would dispute Sorokin®s insistence that

the dominance of “sensate” values poses a severe threat to
Western society's downfall, moral or cven thSiCﬂllzo ‘
Nénetheless, his work underscores the significant truth that ways
of viewing law in general, as well as specific content of
substantive law, undoubtedly are associated uvith and reflect

broader societal value orientations.

It is indeed true, as Sorokin noted, that modemn lav is 013
generally scknowledged to be ®"relative, chengeable, and conditional.
The legal order changes, both in its substance ond its forms
for the simple reason that it cannot remain unresponsive to

changing social conditions, It is for this reason, the
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14 ca11s it, has

development of “parental lav © as Berman
been noted., "Parental law® shows that agpect of law, uwhore
reliance on the judicial system is not merely for resolution of
specific legal disputes but alsp to serve a more general function
as an agent of socislization for the entire citigenry, educating
the public to the major values of society and of the legal

S?Bt@ncis

The Idmits of Law ?

While there is little doubt that o legal system
responds to broader patterns of mxmativé and structural change,
there is a great deal of controversy as to vhether law can |
induce, rather than simply reflect, such change. In this
connection frequent mention is made of the inheront limits of
lawy - a point emphasized, in one way or gnother, by Banthanm,
Ehrhch, and RPound, This theme was also central to the theories
of soci:ologists of the -5cial Darwinism school, such as
Spencer and Sumner. |

For Sumner, the mores always precede and take precedence
over mere laws, He asserted that it is not possible to change the
mores Pby any artifice or device, to a great extent, or
suddenly, or in any esgsential element; it is possible o
modify them by slow and long -~ continued cffort if the ritual

16

is changed by minmute variations ® Sutherland stated, ®then

the mores are adequate, laws are unnecegsaryj wvhen the mores are
17 If few socialoglists

today would accept the social - evolutionist belief in the

inadequate,. the laws are ineffective.

*survival of the fittest folkways® or caree completely that
the "statewayscannot change folkways,® the assertion that law
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is primarily a dependent variable (an effect, and not a cause)
has nonetheless persisted. In fact Beauvoir, with regard to
women's situation notes," Almost nowhere is her legal status
the same as man's , and frequently it much to her disadvantage.
Even when her rights are legally recognized in the abstract,
long=-standing custom prevents their full expression in the

18 "The law and the mores did not always coincide, and

mores."
between them the equilibrium was established in such a manner

- 19
that woman was never concretely free.®

It is for this reason, it is argued,'That the
effectiveness of enacted legal norms will be hampered by the

absence of substantive social grounding and public support....“,zo

and .., positive law "~"that collection of laws which are )
actually enacted and constructively adopted by the‘legal sovereign
for observance by an organized jural society" -=.'succeeds

if it maintains vital relations with social nomms; legality

fails if it conflicts with morality, and legal enforcement

21 All

becomes effective when supported by social sanctions."
these arguments while delineating law as a dependent variable
overlook its role also as "parental law", which depicts it as

an independent variable.

It is ward, who adduces an opposing perspective on the
role of law——proposing to look at law as an independent
variable, He foresees a day when leéislation would become:

"a series of exhaustive experiments on the part of

true scientific sociologists and sociological

inventors working on the problems of social physics
from the practical point of view. It will understand
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to solve not only questions of general interest to

the state, +:« but questions of social improvement, the
amelioration of the condition of all the people,

the removal of vwhatever privations may still remain, and
the adoption of means to the positive incwease of the social
welfare, in short the organization of human happiness,”>2

The present study then looks at iaw not only as a dependent
variable but also as an independent variable i.e,, it views law
not only as indicator of change, but also as initiator of change,
and integrator of change. This is what the following paradigm

mani fests,

The Working Paradigmatic Framework (see illustration 6)

The relationship between law and spcial change may be
stated in a schematic fom>- - which has been shown in

iliustration 6. Two crucial clements here are

(1) the *socictal expectations and values® for changey and
(ii) the *legal norms'! for socletal change.

These two factors may be related in a contingent property
space, Dividing each of the two components further into two
categories,existent” and "non-existent” four types of heuristic
possibilities, of relationships between social change values

of a soclety and the mormative structures of the legal system

of that soclety, are generated.24

"This paradigm , though an oversimplification of reality,
gives us a heuristic model to look at the problem of legal systenm,
legitimation and social change from a sociological perspective,
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The crucial relationship is that between societal expectations

for chahge and legitimate legal formulations for the initiation

of change. 1In a situation where law provides for the initiation

of certain forms of changes and society alsc expects them
(situation A in the paradigm) the legitimation of thg legal system
would be maximum. It would be a pure case of an integrated

25 "

system of society." Moreover," Law serves as an indicator of

social change when its role in society as an integrative

mechanism has been fairly stabilised.“26

“The second category (B), refers to those relationships
between legal system and societal expectations for change where
law initiates changes which are not yet accebted or expected by
the members of society at large. The legal system would in
this case generate needs for adaptiwve changes in the society.“27

To the extent that law serves to initiate social change its

integrative role gets strained because of the adaptive demands of

‘changes in the social subsystems commensurate with the innoyated

28

legal norms, its rules and prodecures." "The extent of

adaptation would depend upon the nature of authority which

legitimises the legal sanctions."29

"The problem of legitimation of the legal system assumes
greater importance under the adaptive mode of relationship between
law and social change. The extent to which changes initiated by
the legal system contribute to adaptive changes in 8ociety would
depend upon the nature of power structure, cultural system and
social stratification of the society."30 Regarding women's
oppression, "The hypocrisy of authority is disheartening ”[Ehis

has been shown in the next chapt%E} ,» the preachings and per-



81

fomance have an ugly distence between ‘:‘:l'xezm-,'@'31 The
patriarchized cultural system of ours 1s still not cmenable

to Acts enacted to ameliorate the condition of women —=that

is vhy doury, prostitution, child marriage, cruelty to women
etC., are still rampant. The present catecory of this paredigm
then helps us in understanding this mle (i.e., adaptive) of
the legal system, which normally in the case of wvomen stands
unsupported by the male~ dominated soclety, 1¢€oe¢ Coco MmN =

his ethos, ambience, mores and no»r.xns.,'”32

°In the third category (C), there is societally
generated demand for change, either through grecater innovative
capacity inthe technological, cultural and soclal sphercs or
through contact with other societal or ideological system, but
the legal system lags behind these social demam‘i:s@"x3 Thig is
due to the "none-responsive character® “of the political
elites.” * In such a situation, lawv may tend to be conservative,
vithout being integrative for the syste:n.“sé' Therefore, ° in
such cases there is a pressure for change in the legal system
of which the forms range from “"protest® to *rebellion®,® 3>

°The impetus for these changes may come f£from vithin the
system or from outside, Thz limits of these changes, howcver,
are set by the structural characteristice o0f the soclety and
its national ideology. The problem of legitimation under this
situation assumes a new dimension, egpecially when the legal

system is less responsive ¢to popular urguco or vhen only a
small pressure group or extremist group calls for changes far
reaching in the social system for vhich leovw of the land does
not px:c:.vi(’:ie“.,36
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“For socleties detemmined to progress through the
*rule of lavw®, the 'protest - recbellion® context of interaction
[d4alectid between legal system and socictal espectatdons
and values provides bases for dynemic reponse. It aleso portends
the possibility of the system breakdowm if owing to intcreste
group pressures the legal system is kept inf-elastic OX NOT=
responsive in nétureo Here, the function of legitimation
process for the legal system is not merely integrative but
also 1nmvativen”37

This category, too, like ths earlier one helps ths
present study in undergtanding the relation bestwecn dialectics
of lav and status of women. It is in this category that we
can put many legislations { a chronology of legislations is
Apresented in the Appendix) promulgated or cmended after

38 this is so nowv, In the

protests by women®s organizations
pre-(onstitution era, "the suggestions for a comprehensive |
reform of Hindu Law had in fact come from the reform movement
and the women's movement in particular ... The clampur and
Gandhi's support had resulted in the appointment of a Committee
under the Chairmanship of Sir B.N, Rau in 194139 . the

details of this and the following legislative debates is

provided in the next chapter (Legislative Dialectics).

"Be that as it may, the model of politics, concelved and
practised as 'cautions crisfis management®, leads to neglect of

‘vital arcas, social groups and categories of needs that are

incapable of generating dangers to the systen as a whole,®
They present, therefore, "a less welghty claim to political
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intervention ....® This must emplain the lack of radical
legislation, in aréas wvhich concern groups of people who

are unable to generate credible threats to instability

(vomen, unorganized labour, adivasis, lov-caste untouchsbles.ee.
prisoners, children, the mentally retarded and physically

a1 sabled) ,240

“The foux:th.category (D) in our paradigm refers to
futuristic situations. Both legal systea and socletal values
and aspirations are subject to changes that are immanent
but remain y.mant:[cipated by people in general. Both public
values and 1éga1 norms might not exist, and may be needed for
development of not only the national but global society. We
have temed this category of the situation as °futurism®, but -
indeed it is not utopian, The futuristic changes in the legal
systen and socletal values .. 0ffer Es] a novel setﬂng
for the process of legitimation bescause its operational arena
shifts largely from the national to the intemaf:i.onal soclety.
The viable authority system under this situatiori/?not that

of a nation « state but organisations like the UQNQOou41

Regarding women, it could bz noted that tha fourth
category is in harmmony with the paradigm of °®Dialectical
Egalitarianism® or ‘VWo-manolateralism®. The role of inter-
national organizations like the U,N.0,, has bcen commendable,
so far as its declaration of the Intemnational Women’s Decade
(1975-1985) for highlighting women®s problems world over, goes.
"During this decade a conscious endeavour to understand the
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specific problems of women and systematic efforts to create
avareness of these problems by vwomen among women in particular
and citizens in general was made all over the world, A new
sensitivity about the overt and subtle oppression of vomen

has been ,generated¢°42_ After all enlightencd people of cach
country are trying to depatriarchize their soclety. l'hat can
law dos so far as Indian women are concemed, in future , is the

but one
focus of the last/\chapter of the prescnt digsertatione

The present study will alsp examine the adaptive and
innovative roles of the legal system to comprehend the
dialectics . of law and its impact on the status of women. It
would, t?xeﬁ, be found that the legal system, while playing its
adaptive (law as initiator) and innovative role manifests
all the different fomms of dialectics of law (mentioned in the
first chapter, predominant among them being 1

(1) Dialectics between the Constitution and Laus

(i1) Dialectics bstween the formulation of bills and its
enactment?

{iii1) Dialectics between the adjudication and the exccution
(enforcement processes);y

(iv) Dialectics betwecen law and lifey

{v) Dialectics between the lav and the male ethosp

(vi) Dialectics between the law and its lacunosity:

(vii) Dialectics between progressive and retrogressive

elementsy

(viit)Dialectics between the law and the customary practices;
and
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(1ix) Dialectics between the secular and religious aspects.

The working paradigmatic templet then, Knits the

entire study, keeping in mind the phenomenological fact that

"society is a human pmduct“43 3

“The paths were there,

before we came,

ut we chose the paths,

not paths us;

0 pilgrim, look not, you for paths,
be a path unto Yourself,'"
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CHAPTER III

EGISLATIVE DIALECTICS 8
A _Case of The Hindu Code Bill

In 1951 Precident Rajendra Prasad sent a note to
Prime HMinister Nehru expressing his unequal opposition to
the Hindu Code Bill then before the Constituent Assembly

1

vhich was also functioning as the Indian Parliament.” The

bill, he wurote, envisaged "revolutionary changes”.2 It is
now thirty years since the bill wasg passed and placed on
the statute book, but 1f one exaemines it today, one cannot
but feel that many more changes are needed to bring the
law in conformity with the principles of spcial justice and
equality enshrined in the Indion Constitution = following
Yogendra Singha, we see, here , the esdaptive role performed
by legal system and the protest role playeé by societal
expectations and values, regpectively., Indeed, the Lav
Conmission made some recorcrendations on this subject in its
report on the Hindu Marriage Act, vhich then saw tuwo
amendments in it, in 1976 and 1978, which introduced divorce
by mutual consent and raised the age of marriage for girls

to 18 and boys to 21, respectively,

Have the social expectations changed gp tremendously
or werc there other factorg vhich led Rajendra Prasad, a
disciple of Gandhi to oppose even moderate changes in the
Hindu Lav as it then enisted? Several other Congress leaders
who had pledged themselves to social equality, opposed the
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Hindu Code Bill and succeeded in holding it up, The underlylng
principle of Hindu Law in the pre~independence era was
inequality, the inferior position of the voman in all matters
governing persenal law like marrizge, maintenance, inheritance
and guardianship, There is therefore a contradiction between
the protestations in favour of equality on the part of the
publicmen in the pre-independence period and resistance to
measures wvhich would bzing about this equality., It would
therefore be ugseful to recapitulate the naturc of Hindu law

as it was in 1947, and to appraise the changes proposed in it,

In the early years, Hindu lLaw was unuritten, but wvhat
helped its growth was the role of custom as one of the important
sources of law. Diversity of customs in a country as large as
India was inevitable, and therefore, the acccpted nomms governing
legal behaviour were not the same all over the country. The
great advantage of the role assigned to custom was the facilicy
wvith vhich socio-econtimic changes could be reflected in
the legal norms.Because of this flexibility in the legal
system, social tensions wvhich arisesvhen law lags bzhind cocletal
expectations, were almost totally absent in India.

Another source of Hindu lav lay in the vorks of the
commentators, and here too the vastness of thes country led to
different parts accepting the authority of different comnentatorse
Two major schools developed, Dayabhaga znd liitakshara, vhich
vere again divided into four sub=schools. The pre-British
era thus did not have a unifom Hindu law, as the authority
of different commentatorsz as w2ll as different customs led to

great diversity.
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ith the coming of the British , the plcture changed
completely. Professing ncutrality end non-interference in
Hindu and Muslim Lawvs, which were claimsd to be of divine
origin, the British authorities left them untouched.
According to the historien of the Indian National Congress,
the British rulers were go afraid that interference may lead
to repercussions which may be “ruinous to the stability of
their empire in this country.... - They therefore adopted the
plausible and secemingly reaconable attitude of m:m--:!.m:ex-f':e:renc':@'."55
The result of this non-inté&yxvention in femily law matters
led to a complete stagnation., and there was no way by which
the socioweconomic changes could be reflected in the prevailing
legal system, This stagnation was further aggravated by the
attitude of the judiciary, which under the British regime,
applied a very stringent test for recognizing any new custom,
A custom to be recognized had to be “ancient, certain and
reasonable,.® This attitude proved a further obstacle in
adjusting law to .chang.tng requirements, and led to the corment
that Hindu Lawv ® was in a state of arrested progress in which

no voices were heard, unless they came from the tomb,®

Dr. B.V. Kegkar, vhile participating in the debate on
the Hindu code Bill, had stressed the point that it was
primarily due to the attitude of the British rulers, that Hindu
spciety had remained fossilized and not allow=d to evolve,

and even mpderate changes vere described as “radical and

mvolutionaxy"s

There 4s no Goubt that social tensions, oving to this

policy of stagnation, would have been greater, but for the
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unceasing efforts of some of the goclal reformers. Thelr
pinepointing of the major social évils vhich plagued sociecty
of that time- such as child marriage, sati and child vidowse
led to some marginal legislative changes. HHowever, even these
peripheral gains ended after the revolt in 1857, when the
British attitude hardened further. The spcial refommers,
£inding the obdurate attitude of the rulers to social
legislation, turned their attention to the spreading of education.-
This they hoped, would lead the people particularly vomen, <O
realise that the laws and customs which governed them, which
‘made marriage the only carcer for them ,"6 vere outmoded

and needed to be changed,

It was Gandhi vho really brought asbout the avareness arong
the masses about the need for improvement in the status of
women, He observed,"I am uncompromising in the matter of
wvoman®s rights®, He further asserted, “In my opinion she
should labour under no legal disability not suffered by man.
I should treat the daughters and sons on a footing of perfect
equality,®’

What accelerated the demand for change and improvemsnt
in the legal status of the vpmen was not only Gandhi's
exhortation in favour 'of equality for vomen, but also their
active particiéation in the national movement. This partici-
pation coupled with their great capacity for organization and
sacrificea. led Nehru and some other leaders in the Congress,
to realise that ths position of the vomen should be improved
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not merely as an ideal but as a necessity if they are to be
equal partners in the fight for independence and national
development, |

These factors and the able chempionship of both lawyers and
refomers saw some legimlative sctivity egeain in the early
twentieth century {the chronology of laws protecting women
is mentioned in the Appendix). The most significant of these
was the Hindu %men‘s Right to Property Act (Known also as the
Peshmukh Act), 1937, which gave the Hindu widow some samblance
of financial security. Till thenm the plight of the Hindu widow
was pitiable, After the death of her husband she could claim
no rights in the joint family and her only right was that of
maintenance, This act secured to the widowed dauthter-in=law
the legal right to enjoy the husband®s ghare in the joint family
property during her lifetime, and also ¢©o get a share equal
to that of a son. The act did not give her the right of an
owner, as she had no right to dispose of the property, but at
least during her life she was no longer at the mercy of the
family members. But this sct made no mention of the right of
the daughter, and she continued to be esxcluded from inheritance
by the male heirs.

Piecemeal legislation was no longer sufficient to meet the
growving demands for mpdernising the whole structure of the law,
-and the articulation of this came from many a strata of soclety
and finally compelled the then Govermment of India to act —this
falls under the third category (C) of Yogendra Singh's paradigmg
ic.e.'there f{wag] societally generated demand for change s.. but

«10

the legal system lags bshind these social demands, It



97

appointed a committee with B,N. Rau as the Chairman to suggest
changes and also to codify and unify the law governing Hindus,

A Case 0f The Hindu Code Bill

The first report of the Rau's Hindu Law Committee
submitted in 19431 wac opposed to plecemeal legislationo ard
recormended a comprehensive legislation by blending ths best
of 31l the schools and subeschools. The Report; suggested a
Code ®uhich generally speaking shall be a blend of the finest
elements in the various schools of Hindu Lowy o Code, finally
which shall ke simple in its languasge, capable of being
translated into the vernacular and made accessible to all®.

In 1944, the Rau committee submitted the Draft Gode, o
significant steps, were, however, taken following the submission

of the Draft till after our independence,

Immediately after independence, under Nehru's stewardship,
the Draft code was resurirected and sent to the Hinistry of
Law for new suggestions. The bill after some modifications
by the Hinistry of Law was then referred to a seclect Committee
in 1948 under the Chairmanship of B.R. Ambedkar, vho wes then
the Law Minister, In the Law Minister, Nehru was fortunate in
finding a person vhose commitment to Hindu Cede and his .

eagerness to sece it as law was equal to his,

In introducing the C’oée in ths Coastituent Asscmbly, |
Ambedkar reiterated the aim of the Bill which wes “to codify the
rules of Hindu Law which are scattered in innumerzble decisions
of the High Courts and of the Privy Council vhich fom a
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bewildering motley to the common man.® One of the most
importent provisions of the code, he said, was ths provision
relating to “"dowry® which, as then prevalent vas a “scandalous
affair vhich not only: lowered the dignity of the woman but
led to her being often subject to both physical and mental
oppression.” He pointed out that the suggestion of making
this into a trust property for the girl would go a long vay
in improving the situation.

After the Law Minister had introduced the Bill many
members welcomed it and hoped that it would not be long before
it could be discussed by the House. Among the speekers was
Mrgs. Hansa Mehta who referred to the Bill as o rovolutionary
one even though "we arc not quite gatisfied with it, it will
be a great landmark in the soclal history of the Hindus®,

Dr. Pattabhi Sitaramayya was impatient at the delay bzcause
he felt that social progress had been held up by the attitude
of the judges, who would only take cognizance of & custom

“as it had existed for long centuries bshind and never
reglstered a change in the custom as marking progress in
soclety «ooo When custom became petrified, progress bzceme
impeded altogether and for a hundred and £ifty years our
soclety has not bezen able to make any progress.® Vhat could
have been a more auspicious beginning than the volconme that the
Hindu Law Bill received vhen it wvas first referred to the
Select Conmitted? Bome of the gpeskers, like Begum Alzag
Rasul in welcoming the measure, hoveover, wamed tha Houso
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of the orthodox opinion which would muster strong to oppose
all changes. The aim of this chapter is to show this only-the
the dialectic between the modernist and the traditionalist
elements in the liegislature, This dialectic happens to be
not only interpersonal but also intra-personal, in the sense
that the very same persons® vho had fremed thz Constitution
and provided equality to both the sexes, favoured ineguality
vhen it cuzne to enmactment, Furthermore, highlighting the
structural antinomies and contradictions in the Indian legal
System ® (ILS), Upendra Baxi, notes, "the Constitution and
the law have generally strong redigtributive thrust thile ,
the grientation of the major 1nst\itution_s of the ILS is
towards maintenance and even aggravation of the status quo."n

This stands substantiated by vhat followus.

once, hcwever; the Bill came back to the Constituent
Assembly, the members shed all fnhibitions and came out openly
to oppose the passage of the Hindu code (Hindu Law Bill as
i1t was then called) 12 |

It was, however, obvious from thz ppints raised that a
large number of the mambers were uncertain about thelr strength
in completely quashing the Bill, they therefore, resorted to
filibustering. Eloquent speeches were made by members, who
saw in the Bill an attempt at “demolition of the entire structure
and fabric of Hindu Society. The very foundations not only
of one pillar but of all the pillars on vhich the Hindu society

rests arc sha]:en,°13

It 1s significant, as mentioned earliocr, that the
opposition came from the same body which had shortly bafore
sat as the Constituent Assembly to draft tha Constitution,
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It had then without discussion either in the sub-committee

set up to aréft thes fundamental Rights or even in Agsembly
itself, accepted the principles of equality betveen sexcs and
absence of distrimination on the ground of sex as paﬂ: of the
Pundemental Rights, The wo te face is understand bles 1ip
sexvice to the concept of equality was one thing, its imple-
mentation was another; Equal wmatrimpnial rights for the

wife, freedom to put an end to an unhappy marriage, and more
important, the right of a woman to inhorit meant legal equality
and a step towards woman®s ‘freedom from male domination. It was,
therefore, inevitable that the traditionalists would muster all

their respurces to oppose the Bill.

But if the traditionalists mustered strong, so did
the members who believed that there could be uo social justice
t111 legal inequality was removed. Some of the members, parti-
cularly the women members in their spirited replies demolished
the points that were raised.

Suchéta Kripalani referred to the “boast of Hinduism
that vhile the fundamentals remained unchanged, the Hindu
social institutions have changed to suit changing circumstances.
Continuous adaptability has been the strength and essence of
Hindulsm,® Durgabail Deshrmikh, emphasised thz immodiate need
for change as the "decisions of the Privy Council on scme of
the intricate questions of law are videly felt to be out of

accord both with ahciex_:t authority and also moderm spirit. A
uniform and unified Code will prove a boon to Hindu socletyeeeo
To be without a Code is to be wvithout justice.® K, Santhanzm
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highlighted the incogruity of accepting the principles of
social justice and equality, and he said:® we have removed all
social inequalities in politics, we have given the women the
same equal franchise as men. Vhy in point of inheritance and
succession alone should we have any kind of stigma baped on
seX?o000 This is ;:'eally complementary to the Constitution

which we have enactedooso®

While scme of the members welcomed and supported the
Bill, there were others vho opposed not only its underlying
principle but every single clause. Who was a Hindu? Hov} ocould
Sikhs be governed by the Hindu Law? tJas it propexr for a
Constitusnt Asse#tbly meant for drafting the country’s Constitution
to- take up such an important legislative measure., These
and various other arguments were used to pgtall the progress of
the Bill, Nehru at this stage, impatient at the slow progress, and
and éeeing through the game to block the Bill, intervened.
While conceding the nced for a full discussion before any
important measure was introduced, he denounced the delaying
tactics adopted by his opponents. Ha gtoted fimmly & ®lWe
stand committed to the broad approech of the Bill as a whole"'m
and the Government "will stand or fall on it.” Nehru was over-
estimating his -party's .cormnitment to reform and under~estimating
the strength of the traditionalists., Only a few Congress '

members came out strongly in support of the Bill,

The opposition to the Bill was not confined to the
members of the Cbnstituent Assembly., President Rajendra Prasad
urged the Prime Minister to withdraw the Billvhich “introduced
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some very fundsmental and far o reaching changes® and

added that the Bill had "never becn plzced before the
electorate and I am not aware that ony propaganda has been
carried on to convert the bullk of the peoplea"is Nehru
replied that this subject had been debated a great deal during
the previous eighteen months, "Few contemplated pleces of
legislation®, he wrote, “"have been go thoroughly thrashed out
and publicly discussed os this Bill,® He recognised the
opposition from orthodox opinion but asked “are v to give
up something that we consider right and on vhich so much
labour has been spent, becsuse some people a}:)jec‘e:‘?”16 The
fact that the Government was committed to the Code did not
however deter Rajendra Prasad vho afimmed that the "vast
majority® were opposed to the Bill and warned the Prime liinister
that perseverance in the Bill vopuld arouse bitter feelings

and "will have repercussions vhich may affect the chances of
the Congress at the next electiono"17 Nehru put an end to the
correspondence by replying that as the Bill® was before the
Agsembly, and the Cabinet had congidered it on at least tvo,
if not more occasions,® there was no question of going back
unless the party so directed, In order to bring the matter
before the party once again, Rajendra Prasad sent a note, a
copy of vhich he sent to Sardar Patel, in vhich urging caution,
he wrote, that the Bill "gubstitutes for concepts and the
reasons underlying the law, nev concecpts and nevy ideas vhich
are not only foreign to Hindu law, but may cause disruption in

w18

every fanily. The lack of enthuslasm on the pa¥t of

leaders like Rajendra Prascd and Patel and the lukewamn attitud
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of many of the members in the -onstitucnt Assembly 1itself,
led to the Bill being stalled over for a year. Indced, it
was only aftér Patel's death: that the Bill was once again
taken up in 1951,

When the Bill came before the House again in the fourth
session, Nehru adopted the expedient of taking up only a part
of it -« part 2. dealing w&h marriage and divorce, Presumably,
he felt that thew succession clause, vhich impinged directly
on the dnminanﬁt male preserve, would be opposcd gtrongly,
vhereas monogamy and the right of divorce would meet with less
opposition, Ambedkar, who was chafing impatiently at the
stalemate, resdily agrg_ed to the suggestion of the Bill being
taken up plecemeal, The Prime Minister, fearing that this might

13 and be regarded as a step

be misconstrﬁed as a compromise,
towards withdrawal of the Bill, explained to the House that

“go far as government are concerncd, we have often stated that
we stand by the vwhole Bill, Our difficulty hasg been of time,
and we decided to proceed with part 2 in this session and to
pass it, That did not mean that we were giving up any other
part and we would very much like to have the other parts passed
too. But pfactically speaking, there is no chance of our doing
that in the present session., TUhenever we cen avail of an
opportunity, we should 1liko to take up the other parts,®20
In his view the important thing was ®pagssing it in this session?
vhich was reflected in his ansuvers to H.V. Kenath on Septse

i7: ®ve expect that we shail finish it wvithin this t«:eek.“ZI The
hoj;es of the Prime Minister and the Lav Hinister were, however,

belied, Uhat they had fatled to anticipate vas opposition to



104

the provision regardingthe wife®s right to divorce, coupled
vith legal impediments to polygamy, which wvere regarded as
attacks on the bastion of male superiority. The orthodox
feared that this might be the £irst step towvards woman®s

emancipation,

The ding-dong battle comnenced once again., Syama
Prasad Mookerjee urged the Government to behave like a secular
state and take courage in both hands ond say that monogamy will

be made applicable to all citizens of India.2?

It was a
laudable suggestion, but his next proposal, that the Hindu Code
should bz made optional, exposed hisi real motive vwhich was to
scuttle the measure. The reiteration of an early claim, that
Sikhs should not be governed by the Hindu Code was made by
S:S, Mamm apd Hukum Singh, It wvas alsp argued that the concept

of divorce vas ,alien to the Hindus,

In a scathing reply, Ambedkar deell with all the
objections, As for the Sikh claim to bo exluded from the
Hindu Code he affimmed that the Sikhs vould continue to be
governed by Hindu lav in matrimonial matters, as this has been
laid down by the Privy Council as early as 1830.2° To the
champions of a uniform code for all the communities he was
unsparing in his exposure of th=ir hypocriticel claim vhen he said
that "some of those vwho until yesterday were the greatest
opponents of this code and the greatest champions of the archalc
Hindu law as it exists tc;day should come forward and say that

they are now prepared for an all India Code, clearly brought
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out the insincerity of their demand.”2%

Going through the debateg, however, one feels the lack
of determination on the part of th: Covernmont, It failed ¢o
emphasise the point that monogamy had bzcomz a part of the
law in some states (Madras, Bombay, Szurashtra) and divorce was
practised by a larger number of people govemmed by the
customary law, as also it was statutorily recognised in Baroda.,
The strong opposition even to this truncated Bill seems to have
depressed Nehru, His only significant intervention occurxrsd vhen
some members like Krishnan and Ral and C.D., Pande were critici=-
sing Ambedkar®s arguments. He intervened to say.“ws have hed to put
put up with a series of speeches and things have been said
which have hurt us very much.” He, therefore, falled to undere
stand why some members were so sensitive about criticism

coming from the Law Mini sterezs

The debate continued, without making any headway and the
Law Minister®s disappointment was understandable. Occasionally,
his replies were bitter as when, ha referred to S.P. Nookerjee's
unfortunate mentality... to oppose every thing that comes from

(;ovex-nmeﬁ‘l:."26

But Ambedkar?s eagerness to see even a portion

of the Bill accepted was evident from the fect, that in regard to
ali personal criticismg he kept silent, and even said, “You may
abuse me as much as possible provided you do not talke much time.

I am concerned more with time than with abuseo"”

But inspite of all the efforts of the Lau Minister the
Bill made no headway. Opposition from within and vithout scems to
have led the Prime Minister to decide to slowv dowvn the pace, much
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to the chagrin of the Law Minister, The Bill was ultimately
allowed to lapse in that session Around September 1951, even
before the House was dissolved, President Rajendra Prassd in a
lengthy note questioned not only the compztence of the provisional
Parlisment to legislate on Hindu Law, but doubted the wisdom

of doing s0, The Code spught to "force revolutionary changes

in the existing structure of Hindu society c‘oeouze The
President‘é opposition to.- the Bill was so vehement that he even
indicated his desire to exercise his right to “examine it on

its merits when it is passed by Parliament before giving assent

29 In a strongly-wvorded letter, Prime Hinister Nehru

to it."
denied that the Pregident had such a right to “go against the
will of the Parliament in regard to a Bill that has been well
considercd by 1t and passed.® 0 Nehru observed that the Bill
vhich was being debated was a very moderate mgasure of social
reform with very lttle, 1f any, of revolution asbout it.® However
the President®s insistence that the Constitution conferred on
him®in unequivocal terms the right to decldre either that he
assents to a Bill or that he withholds his assent therefmm.'°31
despite the opinions to the contrary, of Alladi Krishnaswamy

Aiyar32 33

and the Attorney=GCGeneral M.C, Setalvad, perhaps made
Nehru drop the Bill, He may have decided to avoid a confron-
tation between the Parliament and the Government on the one hand
and the President on the other. Under these circumstances

the frustration of Ambsdkar vho resigned from the government was

understandable, Four years elapsed before anything was done

about the Bill, In 1955 in the changed atmosphere of the country,
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and with most of the opposition muted about spcial legislation
the long~awaited Bill was pushed through, The Bill as
mentioned earlier had to be split up in parts viz.s

1. The Hindu Harriage Bill,

2o The Hindu Succession BEill,

3. The Hindu Minority and Guardianship Bill,
4. The Hindu Adoption and Haintenance Bill,

The first got enacted in 1955 and the remaining in 1956,°%

But what till this day has npt seen the light of the day «»vhich
happened to one of the parts = is the joint family property Lau,
the draft of vhich wvas ready., vhich was to have been taken up, but
but could not benss

The f£inal result owed largely to the determination of
Nehru to give a new deal to vomen of India. His own thinking
wvas ahead of his party and he had to move step by step to
amend the existing laws, HNothing could have given him greater
satisfaction than 1f he had been able to go further in the
direction of improving ths position of vomen, not only in th=
Hindu community but in all communities.

This chapter highlights the dialectics involved in th=
very process of lat«hmaking. The only satisfying fact is that
some changes in direction of a depatriarchized soclety, has
been wrought by laws—which have been prCmmulgated with never ever
a full unanimity. Still, as Justice Krishna Iyer, notes,
"Dialectical realism compulsively tells ug that 4f social
ingtitutions designed with defined goals, at the performance
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level prove to be a functional futility s.., they must be
rewtuned to the new times Yest they bz consigned to the
museun 0f history eese »36 Herein lies the second category (B)
1.e, the adaptive role of the legislature,®,.. wvhere lav
promulgated by it initiates changes which are not yet
accepted or expected by the members of society at large.°37
Here, lics the reason for legislative dialecticso‘ vhich may
have emerged because of another dialectics (Protest/rebellion /
innovativeness i.e., the third category (C) of Yogendra Singh's
paradigm) and which may bring about yet myriad dialectical
contrapositions (futuristic dialectics i.cs the fourth category

{0)).

The preceding cbservations delineate the pofnt,wvhich
Simone de Beauvoir, mskes when she noteg,®Almost novhere is
her a woman®s legal status the sane as man®s and frequently
it is much to her disadvantage. Even vhen her rights are
legally recognized in the abstract, long— standing custom

prevents thefr full esxpression in thes moreso"ae

cooLOOLOQ
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CHAPTER 1V

VOMEN AND THE DIALECTICS OF LAY 3

A _Study of Marriage, Guardianship And Adoption Rights

One of the main characteristics of mpodern society
is a heavy reliance on lav to bring about social change.
This is particularly true of countries vhich had for centurics
been under foreign rule and attained indcpendence after a long
struggle. Inequalities and exploitation., gencrated or
intengified by colonial regimes, cannot certainly be eliminated
by freedom from foreign rule only. The tasks of social
reconstruction, development and nation - building all call
for major changes in the social order, to achieve which
legislation is one of the main instiuments, It can act directly,
as a nom setter, or indirectly, providing institutions which
accelerate social change by making it more acceptable - this is
referred to. by Yogendra Singh as the adaptive role of the legal
sys'l:ema1 Like other colonial countries, independent India
has also relied heavily on legislation in its effort to usher

in a society vhere there will be no discrimination or 1nequanty.2

Gandhi, obgerved,“woman has been suppressed under custom
and law for which man was responsible and in shaping of which
she had no hand.... It is up to man to see that they enable them

to realize their full status and play their parts as equals of

03

men, Thus for woman's oppression “men does not stand eso=-

nd

nerated. Not being oblivious of this, by clearly emphasising
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the principle of equality and removing all legal discrimination
inter-alia between sexes, our leaders have shown their
acceptance of the view that to achieve llberty there must be
complete liberty for women and "all legislative traces of the

inequality of women without exception must be removed."

But legislation cannot by itself change society. To
translate these rights into reality is the task of other
agencies.," Whatever the law may say, women's roles, rights
and norms of behaviour, as also those of others towards them
are still greatly influenced by cultural factors like the
institutions of family, Xinship groups, descent systems,
religious and other cultural traditions , caste hierarchy etc.”
It is for this reason Gandhi, noted,"... it is not legislation
that will cure a popular i1ll: it is enlightened public opinion
that can do it,“7 and Indira Gandhi, observed," Unless society
itself awakens and recadjusts its values and attitudes, laws
alone will not help.“8 Therefore public opinion has to be
moulded to accept these abstract rights. The Parliament, the
judicary & the executive have a major role to play in this.
This effort has not always been forthcoming, That is why
Krishna Iver, writes, "Our administration with its trinity
of instrumentalities still lives in the medieval ages..e."9

Herein lies the dialectics of law. The legislature has

captured the eminence of promulgating "lacunose laWS,"lo which
with that very event gets transmuted to “"obsolete laws".11
Sometimes the judiciary has interpreted néw legislation
strictly and failed to give effect to the principle underlying

-

n

p
O

legislation, as for example in dealing with cases of
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bigamy or the right of women to work., The executive branch
of the govermmernit has seldom made an effort %o set up the
machinery to educate the people about the socio-ecconomic
changes., The mass media used for publicity for certain
measures taken by government, has been congpicuously silent
about social legislation «-all this enboldens the 'saitist
dialectic,®

If leglslation recflects the gocial values of a country
‘the degree of vomen's emancipation is the natural measure
of the general emancipation in any given society.’ It is,
thercfore, necessary not only to legislate but to see that it is
implemented, In the following sections (of this and the next
chapter) an effort has been made to point out the arecas where
the law is lagging behind the principles vhich have alrecady
been accepted by our constitutioneherein liesg the dialectics
of law. The present chapter takes in its embit, marriage,
guardianship and adoption rights,

I. HMarrisge Rights
The major issues relating to marriage that need careful
attention arc polygamy, effective enforcement of the provision
against bigamy under the Hindu lav, age of marriage, compulsory
registration of marriages and dovry.

Polygeny
Full equality of sexes can hardly be possible in a legal

system vhich permits polygamy and a soclal system wvhich
tolerates it, Though the institution of polygemy has prevailed
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traditionally in India in the last five or more decades it is
on the Wang and mpst marriages are today monogarmus.,lz The
spread of Christianity with its concept of marriage ®as a

union for life of one man with one voman® marked the first

step towards the legal reco§nition of the principle of monogamye.
The advanced communities”in the country like the Parsees and the
Brahmos cﬁted for the principle., The Parsee Marriage and Divorce
Act, 1865 provided that any marriage during the 1ife=»£ime of
his or her, wife or husband was void.1® The Indian Christian
Marriage Act, 1872 lays dowm the condition that neither of the
persons intending to be married shall have a vife or husband

i

still living. With the cnactment of the Hindu Marriage Act,

1955, vhich lays down the principle of monogamy for all Hindus,1®
88 per cent of the Indian population are legally governed by the

principle of monogamy.

The only personal law, which has remained impervious to
the changing trend from polygamy to monogamy, is Muslim Lav.
Most Muslim countries such as Turkey, Iraq, Iran, Syria,
Tunisia, Indonesia, Pakistan etc. have introduced refoms of
varying degrees to correct the abuse of polygamy., but no
legislative effort has so far been made in India to amzliorate
the hardsghip caused to the Muslim vomen by the continuance of
the institution of polygamy. This rather belies Turner's
assertion that “A comprehensive system of institutionalized
patriarchy no longer exists esces 1o@or ooo the institutionalized
supports for patriarchy are in a state of advanced dezcay":"6

(as noted carlier).

The geeming indifference on the part of the Covermnment in
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leaving only one section of the citizens to be governed by a

lay pemitting polygamy and other inequalities was sought to be
explained by the Minister for Raw and Justice , HMr. Gokhale,

when he sald,®We bslieve that while we should é@s everything
possible to build up and cultivate the consciousness for

reform, the urge and the demand for the reform must come from
the community itself,”w But this criteria seems to be futile,
in the cvent of some Muslim leaders like Shshabuddin, reiterating
even till today, their argument that "we cannot change from
within and you must not introduce change from without“m-a-a

manolateralistic proposition.

Muslim Law regards marriage as a contract. Some jurists
have advocated the adoption of a standard contract providing,
inter alia, that the wife ghall have the power to divorce her
husband if he takes a second wife, Although this remedy is
advocated for the prevention of polygamy., it will not obviously
provide any substantive relief to the first vife with children,
nor seriously affect the position of the hugband because thes second
marriage would remain valid and the act of bigamy vould not be '
legally wrong., It imuld also be ineffective to prevent fake
conversions to Islam to evade the prohibition of bigamy under

other lawse

While the desirability of reform in Kuslim Law 1o generally
acknowledged, the government has taken no steps towards changing
the lav for over three decades on th2 vicwu that public opinion in
the Muslim community did not favour a change, But this view
cannot bz reconciled with the declaration of cguality and social
justice., The Report, therefore opincd that ignoring the interests
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of Muslim women is a denial of cocial justice, The right to

equality , in its viey , like the right to free speech, is an
individual right;®
the basic pollicy of monogemy being ¢he rule for all comminities

in India. Any compromise in this regard will only perpetuate
20

and therefore there can be no compromise on

the exdsting inequalities in the status of vomen,

Enforcement of Provisions Against Bigsmy Under The Hindu
Harriage 2ct

While bigamy has been made an offence for the Hindus and

the second marriage is void in law, such marriages are still

21

prevalent, Under the present lawv, only an aggrieved porson can

initiate proceedings Ffor bigemy, which means the husband or the
wvife., In the case of the wife the complaint may bs made on her

22 Quite often an economically

behalf by one of her femily members,
dependent woman who is also uneduzated has neither the knowledge
nor the means to go to the court., HMany of them are reluctant
to appear in court and face, social criticism as brought out

very ¢learly by Justice Sachar s

“We also cannot shut our eyes to the practical
difficulties and problems faced by an Indien girl.
Instances are numerous vhere Indian women have gone
through a literal misery of marriage for years rather
than go to a court of lavw and expose theomselves to
public gaze. The attitude of the parcnts. and relations
in most of these cases is also \mszympz:d:het:i.c:..“23

Where social customs prevent a woman from appearing in
public, the law permits some other person to make the complaint
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wvith the permigsion of the court, The question to be considered
is vhether the right to initiate procecution for bigamy should
be extended to persons other than the girl®s femily in all
cases, in view of the general reluctance of her family members
to lodge a complaint against the son-in-lav or brother-in-lat,
The necessity of obtaining prior pemission of the court would
provide adequate safeguard against undcs harassment. In small
towns and villages a social vorker could fulfil this role admirably,
In the opinion of the Report, such a provision is necessary to
prevent the current wide-spread violation of a most salu{:axy
provision of the law which clearly lays dowm the social policy
of the country.

The adoption .of monogamy as a rule emong the Hindus under
the Hindu Marriage Act (HMA) 1955 has been criticised and an
opinion has been expressed in favour of “carefully regulated
bigamy.® ®It is that a carefully regulated bigemy i.€es
popular marriages in cases of infertility, mental instability
of the wife, and other cases where the good sense and humanity
of the husband and hig family recoils from divorcing her or
anmulling the marriage would not only bz in accord with traditional
Hindu religious sentiment amnd practice, but alsp much more
realistic, Morepver, it wvas the opinion of Mahemahopadhyaya Dr.
P.V, Kane, that polygemy should be tolerated for some classes
on purely economic grounds c..o It is the health and happiness
of Hindus that coumts, and the rash abolition of polygamy in
a. euphoric moment is not vorking out satisfactorilyo"zé It is
kaye that the HMA has had to perform an adaptive role.
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Besides all this, the existing penal provision against
bigany is further defeated in a considercble number of cases
because of a technical construction placed on section 17 of the
HiAo The supreme court in Bhaureo vs. State of r-iaharashtmzs
held that ths offence of bigemy was not proved unless it was |
established that ths second marrfege was celebrated with proper
ceremonies and due form, This conclusion was arrived at on the
basis that the section used the word ‘solamized’, Uhethar the
intezrpretation put by the court will subserve thz policy and
purpose of the Act or the social objectives of the legislation

was never in thelr contemplation.

The result of this interpretation is that a difficult burden
1__3 cast on the prosecution to show that th2 second marriage is
performed with all due fomalities. Thig burden in many cases
cannot be discharged owing to the fact that second marriages
during thc subsistence of a prior marriage, are seldom
performed with usual pomp and ghotr, This judicial interprctation
facilitates widespread evasion of lav, Hzrein lies the
dialectic ®"betwveen legal formality [:legislative construction ]
and substantive justice [judicial interpmtation] ¢ reocognized
by Weber himsezf..u"ze

Avare of this , the Report recommends that thzs vords
*solemnized* should be replaced by the wordo “gocs tﬁmugh a
matriageg"z? Further, an explonation should be cdded w0 the
section that an omission to perform soxz of the cesgential
ceremonies by parties shall not ke construed to mean that ths

olfence of bigamy vas not committed, if such o ceremony of
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marriage gives rise to a, de facto, relationship of husband

and ‘915@028

" Furthermore, even after the merger of the former French
and Portuguese territories with India, the pre-merger laws have
not been abrogated, Hindus in Pondicherry are governced by
four systems and Christians by tuo systeuns., In Goa, Donan amd
Diu, polygany is permissible among som= Hindu communities,

The continuation of such laus pemitting polygemy, observes the
Repox;ta is contradictory to our social policy and is totally
unjustified. They should therefore be immediately repleced

by the Hindu Marriage Act, 1955.29

The pregeding and the folloving observations show the
dlalectics of law=contained in the various rzmifications of the
legal system - which on the one hand puts men znd tdmhan on an
equal footing while on the other hand it surreptitiously places
®man -~ his ethos, ambience, mores and noms o030

providing all the leewvay for him and the ebb of equality and

cn a pedes e

liberty for her, Thus the status of womsn has not moved far
awvay from °°*Manolateralism® to ‘ip-menolateralism®® (mentionsd

in the second chapter).

Age of Marriage
The disastrous effects of child marrizges (@.g., Young

widowhood, maternal mortality, suicide, nutritional deficicncy
etc,) persuaded social reformers to festrain them by legislation.
The Civil Marriage Act, 1872, fisxed the minimum ege of marriage
at 14, and attempts to provent early congumotion resulted in
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various measures vhich gradually raised the age of consent to

13. Finally the Child Harriage Restraint act (also called the
*Sharda Act?®), 1929, fixed the minimm age for marriage for

males at 18 and for females at 14{vhich was later amended to 15 by
the HMa, 1955°%), o |

thile the practice of child marrilage vas made a penal
offence for parents or thnse performing, conducting, or directing
it and for the adult bridegroom, ths validity of such marriage
was left untouched, Apart from the general Act of 1929, which
applied to all communities, the various personal laws also have
their minimum age for marriages There is no uniformity either
in the minimum age or in thz consequences of violation of the law,
Only the gpecial Marriage Act, 1954, £ixes the minimum age at 21
and 18 for males and females respectively. HIA, now has been
brought in line with the Act to 1954, so £or as age of marriage is
concerned , by the Hindu Marriage (Amendment) Act, 1978, In
rest all the personal laus, a lower age is prescribed for girls
and it is below 10 1in all of them. |

thile penalizing the performance of child marriages is
necessary, the benefit of such legislation is greatly offset
by the fact that the marriage itsclf is held valid, It should ke
a longeterm objective to smend this aspect of the law and to

32 Morxreover, as immedliate

declare child marriages as legally volid,

measures to deter the practice and alleviate thelr consequences,
e

it is necessary to introduce the ‘option of puzirky' on lines

similar to that in Muslim lew, The right to zepudiate a c¢hild
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marriage by a girl on attaining majority is provided under
Muslim Law 4f the following focto are establisheds

(1) that she was given in marriage by her fathzr or other
guardian before she attained the zge of 157

(11) that she repudiated the marriage bofore she attained the
age of 183 and

(1if) that the marriage was not consummated,

This right to repudiate the marriage should bze made gvallable
to girls in all communities, irzcespective of the fact vhether

or not the marriade was mnsun':m'sxt:ec:’t¢.33

The Parsee Marriage and Divorce Act, 1926, provides that
no suit shall be brought in any court to enforce any marriage
between Parsees, or any contract comnected with or arising out
of any such marriage, 1f, at the date of th> institution of
the suit the husband shall not have completed the age of 16
years or the wife shall not have completed the age of 14 yearso%
It 15 necessary to include a similar pmvision in the personal

laws of all cormmnities;'s

Notwithgtanding the Child Marriage Restraint Act and the
amended HMA, 1978, there are large scale violations of the Act
in the rural areas. Only recently 40,000 kids were married off
in Rajsthmxuas In Ajmer, the hometowm of ir, Sharda, too, the
tradition continues to be observed., This shows that lav at
times is shead of times, and also the schism betueen lav and
life-vhere the societal values have to adopt themscelves to the-
legal norms, Herein lies the dialéctic batueen lav and life,

-

In the present case of child marriage, thus, "unless a
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law is buttressed by the commnity’s sanction it renailns a dead
let*:.er:a"37 With this in viewu, the spclale=evolutionist bzlief that
“stateways cannot change ﬁolkways"ase sounds appealing'o' But

this is in no way an argument for the dispsnsgability of law, rather
it accentuates on the invincibility of the mores-the mpretial
dilemma :"wihen the mores are adequate,laws -are unnecessarys

vhen the mores are inadequate, the laws are 1nef.‘5ec:~2:$:mea’@‘39

Quo vadis? The major problem with law lies in its
lacunosity. In the present case the non-cognizable character
of the offence (child marriage) is a serious hindrance to the
effective enforcement of this law, It is in this respect that
the attempt made by Gujarat to make child marriage & cognizable
offence and the provision for the appointment of a Child —~
Marriage Prevention officer is laudable. Thisg is a good lead;b
and to ensure better enforcement, it is necessary that all
offences under the Child Marriage Restraint Act, 1929, should
be made cognizable and Special Officers appointed to enforce
its p:tr:w:d.:.s,.‘..a:m.«ss‘g..l‘;O Bven if mores , then, are restive, since
they are soclal, they are amenable to change., To bring this
about the triune Govermment - Parlizment, Judiciary and Executive -
has to function in é perfect hamony. For this, the govermment
has ¢o view éhe women®s situation £yom theldr point of view and
realize that,®It (early marriage for women) can lead to premature
removal from socially productive enterprise or lost opporttmlties?a’

Compulsory Registration of Marriagep
Compulsory registration of marriages operates as an
effective check on child and bigzmous marriages and also offers
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reliable proof of marriage, It ensures the legitimacy snd
inheritance rights of children., Scction 8 of the HIA, 1955,
enables the State Govermments to provide for compuledry
registration of marrizges. However it hes been gtated that
fallurc to register a marriage vill not affect ita validity.

Registration of marriages is compulcory cmong Parsces
and Chrigtians and for all marriages performed under thz Spacial
Marriage Act, 1954, Scction 16 of this act vhich pemits
registration of marriages celebrated under other laws has failed
to evoke ruch responsc. The ultimate object 45 to recognige
registration as the sole and conclusive proof of marrisge,
irrespective of the religious rites under vhich it vas solamised.
India has neither signed nor ratified the UN Convention on
Conesent to Marriagee Minimum Age for Marriage and Registration

42

of Marriage, It i3 therefore necessary to introduce a system

of compulsory registration for all marriages,

Doury

Technically, dowry is vhat 1s given ¢o the sone-inelavw
or to his parents on demand either in cash or kind, From the
point of view of vomen®s status the custom of doury has to bs
looked at as constituting:

(1) what is given to the bride, and often settled beforehand
and announced openly or discreotly. The gift, though
given to the bride, may not be regarded exclusively her
propertys 3

{11) vhat is given to the bridegroom beafore and at marriege 3 and
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(111) vhat is presented to the in-laus of the girl,

The settlement often includes the enommous expenses

incurred on travel and entertainment of the bridegrosn®s par.ty..M

The social dimension of this custom lies embedded in the
essentialistic definitions of voman, vho is always® the Other”®
and never “tha Subject%és a commodity sans humanity ond an
economic liability. Uith no iorth of hers ° E@er] fate is bound
up with that of perishable thingsy; only a frce subject asserting
himself as asbove and beyond the duration of things, cen check
all decay: this supreme recourse has been denied ¢o mmen.“%
With this being the case dowry adds all the meaning into a
voman®s lifey devoid if she happens to be of this (Goury)she is
offered to the flames. That is vhy "dowry deaths of today
seem to acquire the scme ominous magnitude as the satl system

of the last centuxy."ﬁ?

The Dowry Prohibition Act, 1961, passed with the
ostensible purpose of curbing this evil, if not of erxadicating
it has signally failled to achieve its purpose. In épite of the
rapid growth of this practice, there are prectically no cases
reported under the Act . In fact only one case was pending
before the court in Kerala, in vhich the father had £iJed thz
complaint only because of the illotrcatment meted out to his
daughter,

During the debate on the Dowry Prohibition Bill, on= HP
observed,Yooe I feel the vhole problem will bz solved = very
easlly and more quickly, not by legislation but by rousing social

conscience, As soon as our wvomen get economic opportunitics and
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economic freedom; as soon as avenues of employment and gther
opportunities are opened to them, as scon as they become
independent of their families; possibly there would not be

any occasion for this law to operate‘,“éa The ersdication of
this evil by rousing social conscience is seemingly an
attractive approach. The Committec®s £indings, however,
indicate that there is hardly any evidence of eocial conscience
today {vhich could be reporting the case to th= ° [unholpful |

49

police®"" or even of socially boycotting the fomily —-scclal

cengurs) 050

An increase in econgmic freedom and job opportunities
for wmaen, to the cxtent that the practice of doury baeomes
obsolete, under the existing economic conditions, will bz a
very long process, The educated youth is grossly inscansitive
to the evil and unabashedly contributes to its perpetuation.
In the opinion of the Report, therefore, a gtringent enforcement
of the policy and purpose of the Act may serve to cducate
public opinion better., A wvery gmall but significant step
could be taken by the Govermment, by declaring the taking or
giving of dowry to bs against ths CGovermaent Servants Conduct
Rules. Such a lead wvas given earlier %o prevent bigamous
marriages, and giving or taking of dowry should be similarly
dealt with,>l

The major cause for the fallure of the Dowry Prohdbition
Act, is that an infringement of the provisions of the Act 45
not made a cognigzgable offence. That tho offences under thz Act
should bz made cognizable was in fact suggested during the
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debate in Lok Sabha.>2

cognizable, as it was apprehended that this might result

in the harassment of citizons by the police and lead aleco to
undue invasion of the individﬁal's right of privecy. The
Report opines that the policy of making the offence non-
cognizable completely nullifies the purpose of the Act53 ao

it is ungealistic to think that the father of a girl who had

But ths offence was not made

paild the dowry (and who alone is in a position to adduce
evidence of the fact that the dowry was stipulated and given)
would prefer a complaint against the interests of his daughter
after her marriage. The Report, recomuends therefore, that
the offences, under the Act, should be made cognizable. To
overcome the fears regarding harassment by the police and
encroachment on the right of privacy it: is suggested that the
enforcement of social laws like the Dowry Prohibition aAct,

the Child Marriage Restraint Act, should be entrusted to a
separate administration t}ith which social workers and ,
enlightened members of the commmnity should be associated,>?

II. Guardianship Rights

In dealing with the question of guardianship of a minor
child, two principles should be kept in velw = the intérest
and protection of the child, and parental right. It was
assumed , at one time that both these principles coincided and
there could . never be a conflict. Today, hovever, theore is
a shift and the intecrest of the child is in many cases the
parampunt consideration that law becars in mind, Thereforc,

legislation protects a person who repoxts' and often takes to the
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police a child vho is neglected., Such a child can be removed
from parental custody and kept vhere his best interests would

be cre:ved»i

In earlier years parental authority was synonymous with
patemal authority and "social and legal thought rigidly adhered
to the proposition that the father by his natural right is
entrusted with the care and control of his children,"? Contempo-
rary thought refiected in legislation of various countries
has shifted to regarding the child’s interest as of prime consie-
deration and parental rights as being subordinate to it. But
unfortunately our law does not clearly rcflect this trend. In
this branch of law, perhaps more than anywhere else, the
Judiciary has to set the pace in changing our prevailing
nomsoa The dialecf.ics, here as elsevhere, then has to be
set in by the judiciary —wvhich is bzing done by the judgements
of the Supreme Court (mentioned in the later sections).

A cuardian may be natural, testamentary or cppointed by
court., In deciding the question of guardianship two distinct
things have to be taken into account, the person of the minor
and his property, Often the same person is nmot entrusted
with both, As in other spheres of family lav there is no
uniform law, Three distinct legal systems <= personal laws e
are prevalent, Hindu Lavw, Muslim.Law,and the Guardians and
Wards Act;., 1890,

Hindu Law
The Hindu Minority and Guardianship Act, 1956, has
codified the lav but as in the uncodified law it has upheld
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the superior right of the father «- this manifests a very
important fact, that in a menolateralistic i.e., patriarchal
ambience, law gets contaminated, It lays down that a child
is minor til1l1 the age of 18, The natural guardian for both
boys and ummarried girls 1s first the father and after him
the mother.* The prior right of the mother is recognised only
to custody in the case of children below £ive but ceven this
right is qualified by the word *ordinarily.® It has however,
taken away the right of the father, which he enjoyed besfore,
of appointing a testamentary guaxﬁian and thercby depriving
the mothor of the right. Under the present law the father cannot
regsort to this device. In the case of illegitimate children,
the mother has a better claim than the fathor,

Hindu law, hovever, malkes no distinction between the
‘person® of the minor and his property and thorcfore guardianship
implieg control over both. The Act, however, dirccts that in
this question courts must take the *uelfare of the child's. as
of °*paramount consideration, ° It is under this principle that
the judiciary has an important role to play, when there is a
conflict between the patemai right and the welfare of the
child. Not too late, the Supreme Court held that in special
circumstences the mother could be held to ba the natural
guardian even wvhen the father was aliveﬁs Though the Suprems
court has used vords like ‘may be considercd® and 'Special
circumstances®, the Report hopes that this judgement of the
highest court will guide the lower courts; and prevent them
from invariably uphoiding the father®s right., even vhen it is
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against the interests of the child.7

The contradictions contained
in the Act, can be used by the judiciary, then to subserve
motherts causey thus vhat is needed is an enlightened

Judiciary, vhich by its emancipative and empathic interpretation
cah transmogrify the countenance of many lacunose Acts, and

make a tool out of them, in order to effect,'dlalectical egali-

tarianism®.

Muslim Lav

Under Muslim Lav the father®s dominant position is
recognised and his right_.s are very wide, but there is a distinction
between guardianship and custody. The term guardianchip is
usually used with reference to the guardianship of property.
This belongs preferentially to the father, in his absenee, to his
executor, among the Sunnis. If the father hed not appointed
any extecutor, the quardianship passes to the paternal gremdfather,
Among the Shias the differcnce is that the father is regarded
as the sole guardian but after his death it is the right of ths
grandfather to take over the responsibility and not that of the
executor, Both the schools, however agrce that the father
while alive is the sole guardian. The mother is not recognised as
a natural guardian even after the death of the father, though
she may be appointed as such under the father®s will (shias

do not recognise this where the mother is a noneluslim) .

Though a mother cannot be a matermal guardian, Muslim Lavw
recognises that she has the prime right to custody of ninor
children (hizanat), This right is recognised by all suthorities
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under Muslim Law - "The mother is 6¢f all persons best
entitledtothe custody of her infant children...f® fThe
mother?s right of custody or higanat agppears to be an abssolute
right and aven the father cannot deprive her of it. Misconduct
is the only condition vhich can deprive the mother ¢of thig

l‘ighto;

There is a difference betueen the shia and Hanafi school
about the age at which the right of the mother to custody
terminates. In the case of a minor son, the shia school
holds that the mother®s right to hizanat during the period
of weaning which is over when the child has completed the
age of tw. The Honafi (Sunni) school, on the other hand
extends the period till the minor son has reached the age
of seven, Both schools agree that the same age cannot be
applied vhen the minor is a girl., The Shia Law uphplds the
mother's right till the girl reaches the age of seven and the
Hanafi till she attains pubsity. EBoth schoolsagree that
only the mothers shduld have custody of a minor marzied girl
£111 she attains puberty.>

The Muslim concept of hizanat is definitely an advance on
the other legal systems, because it recognises that for a minor
child the mother®s carer and control is more desirable =—-still
it secks to define woman in essentialistic terms confining
her to the realm of immanence, The father, therefore, is _
required to pay maintenance to the mother for the child for
‘this period.m
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Guardiang and Wards Act, 1890

The supremacy of paternal right is the keynote of the
CGuardians and Wards Act, which governs all cormunities other
than Hindus and Muslims, It clearly lays down that the
father's right is primary and no other person can bs appointed
unless the father is unfit,

However, as in the Hindu Law, the Act provides that the
court must bear in mind the welfare 6f the child, though this
is not mentioned as being of paramount consideration., In rccent
years, however, some of the decisions have broken sway £rom the
past attitude, looking upon the father not oniy as a natural
guardian but as having "an inalienable right over his chilagl?
and now hold that “the welfare of the minor is the prime
consideration and even the paramount right of the father should
be subordinated...."}?

In order to bridge the hiatus in the present rights, the

Report recommends 313

{1} That the control over the person and property of a minor
cannot be separated and should vest in the same persony

(1i) the question of guardianship should be determined entirely
from the point of view of the child®s intercst and not the
prior right of either parenty

(11i)the parent vho does not have guardianship should have
access to the child:

(iv) vhatever the decision taken earlier the child’s
choice of guardians should be obtained when the child

reaches the age of 12,
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The Repert14 also supports the recommendations of the
U.N, Cormission on the Status of Women@xs
(1) *“women shall:- have equal rights and duties with men
in respect to guardianship of their minor children and
the exercise of parental authority over them, dncluding

care, custody , education and maintenance;®

(11) “Both spouses shall have equal rights and duties with
regards to the administration of the property of their
minor children, with the legal limitations necegsary.to
ensure as far as possible that it is administered in the
interest of the childrens®

(114)°The interest of the children shall be of paramount
consideration in proceedings regarding custory of children
in the event of divorce, annulment of marriage or judicial
separation:®

(iv) "No discrimination shall be made batueen men and women with
regard to decisions regarding cusiody of children and
guardianship or other parental rights in the event of

divorce, anmulment of marriage or judicial separation.”

III, Adoption Rights

“adoption is the institutionalized practice through which
an individual belonging by birth to one kinship group acquires
new kinship ties that are socielly defined as equivalent to the
congenital ties., These new ties supersede the 0ld ones either

wholly or in part.,”:t

It is the act of a person vho takes upon
himself the position of a parent to a child who 1s not in lav

his ovm chilad,
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The origin of the custom of adoption 4s lost in antiquity.
It has, however, been recognised in India for centuries and
is also recognised in other South Asian Countries, guch as Barma
and Thalland. Adoption forms the subject matter of perspnal
lave, In India the only personal lav vhich recognises adoption in
the true sense of the tem is Hindu Lav vhich regarded adoption
as the taking of a son as a substitute in case there is no male
issue, Here , too there is no uniform low, as there are four
distinct personal laws, Hindu Law, Muslim Lav, Christian Law, and

Parsee Lawe.

Hindu Lo
The lav relating to adoption has been enended and aodifiedz
and brought in line with the principles of cocial justice,
Previously the object of adoption was to ensurc spiritual benefit
by perfoming the last religious rites and also to continue the
line. The devolution of property was regarded as of recondary
importance. It was because of this basic approach to adoption
that Hindu Law did not recognise the right to adopt girls as
she could neither cnsure spiritual beRefit nor continue the line
of her :Eexther:‘..‘3
With the passing of the Hindu adoption and Maintenance Act,
1956, the whole basis of edoption has been changed., The Act
magkes three clear departures from the previous lav of adoptione
(1) A Hindu can nov adopt cither a som or a doughter, since
the religious. puipose has given place €0 thz sccular idea
of parents wanting a child,
(1) The husband can no longer give or take in adoption without
the consent of the vife. In the case of an exdsting marriage,
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howvever, the primary right contimues to be of the husband.
The vife*s right being confined to consent only, is in a
sense, contimiation of the ‘Superior® right of a man vhich
has been the runmning theme — motif— in Hindu Laow,®

(114)A voman can now adopt, if she is unmarried, widovad or
| divorced., 8imilar right is conferred on a marricd voman
if her husband has completely and finally renounced the
world, has ceased to be a Hindu, or has bzen declarcd by
Court to be of unsound mind.> |
The uncodified law did not recognise the right of a voman
to adopt in her own right and even in the cacse of a widow, vho
adopted as the agent of her deceasced husbandy the rules
differed and seme schools prohibited it altogethor,® Ths
fundamental departure that the newv Act has made, 1s in recognising
the right of a woman to adopt in her own right and no longer
as the agent of her husband {(dead or alive), vhile the Act has
certainly improved the status of women=-by its sdaptive role -« the
Report, recommends that the right of adoption should be equal for
husband and wife , with the consent of the other spousez angd
the early enactment of The Adoption of Children Bill, 1972,
vhich will esitend the right of adoption equally to men and
women of all communities, and will be a step tovards a uniform
secular lawa. As mentioned, this has yet to come through.

Muslin Law

Even though Muslim Law does not recognise adoption in
India proviously the law had permitted this right to Hindu
converts to Islam, who had enjoyed this right prior to their
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conversion.,g This customary right was, houvever, partially
sbrogated by the Shariat Act under vhich a Fuslim could make

a declaration that he and his sons vould in future give up

all customary rights including that of adoption and be governed
by the Act.iC

Islem never gave any special sionificance to an adopted son,
as it does not to a natural son. Islamic religfon, unlike the
Hindu one, does not associate a gon, or any other relative,
wvith the performance of the last rites of a deceased Muclim
wvhether male or female, It, thercfore, dres not recormund
adoption of a son or a daughter for a person dying issueless, nor
does it absolutely prohibit 1¢, The Quranic verses having a

bearing on adoption did not lay doun a gpecific ncgative rule, u

Vasudha Dhagamwar, mskes an interesting observation that
“sitting in Delhi or Bombay the 'national’ leaders are absolutely
positive that adoption is against their religious law and yet
in far away Santhal Parganas, Muglims serencly adopt and give
in =adoption, éven across religions“lz. Here lies the dialectic
between the “Great® tradition and the “Little® tradition, l.ce,
“there are local practices by small religious groups which are
unknown to their national leaders, contrary to thofr religious
laws."m The present case shous that the li¢tle tradition can
be eclectic, and the great tradition, dogmatic (in 1nterpmtation.
and interpolation rather than in esscnce).

Christian and Parsee Lay

The institution of adoption is not known in Christion
Law in India, I£ Christian parcnts have no issue and desire



136

that some child takes that place, the only way epen for them
is to approach the court under the Guardians and Wards Act
and be appointed a legal guardian,

For the Parsees, there is no law of adoption as su¢h
nor is adoption recognised by custom. However, the widow of
a Parsee dying issueless can adopt a Palak on the fourth day
of the deceased's death, for the ad-hoc pupose of performing
certain religlous rites for the deceased. This adoption is only
for a limited purpose and does not confer any proprietary rights
on the Palak.

Even when, there are meagre and unarticulated laws on
adoption, what remains revealed, is a woman's right which lies
subordinated to that of man's - a sequel to the functioning
of the 9méesses of 'gexist dialectic®., That is why, the
Report, as mentioned earller, recommends the early enactment
of The Adoption of Children Bill, 1972, which secks to extend
the right of adoption equally to men and women of all
communities, which will be a step towards a uniform secular

law, 34

A2 XX 22X 3 3
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CHAPTER V

HOMEN AND THE DIALECTICS OF LAY 3
A Study of Divorce, lMaintenance And Inheritance Rights

The rubric of the present chapter, though the same as
the earlier chapter, differs in its purvievw, as it endeavours
to peruse, divorce, maintenance and inheritance rights. Here
too as in the last chapter an effort is made to point out
the areas where the law is lagging behind the principles which
have alrcady been accepted by our Constitution - herein lies
the dialectics of law.

I. Divorce Rights

A monpgamous marriage without the right of divorce would
cause great hardship to both parties to the marriage. The
concept of ‘union for life) or the sacrcrental nature of
the marriage which renders the marriage indissoluble has
gradually been eroded and through legislation the right
of divorce has been introduced in all legal gystems in
India, but the same variations and unequal treatment of sesxes
characterizes this branch of lav also.

A survey undertaken by the census in 1961, had indicated wide
acceptance of divorce by the- village community and some
variations of incidence arong the religious <':cm~-:mnii:;l.es.1
Incidence of divorce was highest among the Fuslims (6,065%),
followed by Hindus (3.21%). 2Among the Buddhists 1t was 3.07%,

among the Jains 1.68% and arong Sikhs 0,91%., The incidence of
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divorce grong Christians was considerably lower (0.41%).

The causes for divorce shov that adultery and barreness are

the commonest grounds for divorce in most of the villages
studied, Extreme poverty is slso found to be cause for divorce.
In Rajasthan, sexmal incompatibility and incapacity are
recoonised as grounds for divorceaz Acco:ﬂing to the census of
1979, there are 870,000 divorced or scparated women of whom
743,200 are in rural areas and 127,500 in urban areas , the ratio
being 1,630 women per 1,000 men., All this goes to show the
status of vwomen, vho happen to be at the receiving end.

Hindu Law

According to traditionalists, divorce was unkpoun in Hindu
Law. Even today divorce is not a soclally accépted nom eong
many sections "we can take notice of the fact that even today
considerable sections of the Hindu society look with disfavour

on the idea of dissolving a marriageo°3

Contrary to the general notion regarding the indissolubility
of Hindu marriages, a large section of Hincus among the lower
castes have traditionally practised divarcedo These customary
foms of divorce were recognised, both soclally and judiciallysa

The most usual forms are 3

(a) divorce by mutual consenty
(L) by the husgband y and
() by decds.®

Under customary law, there is no- waiting period after

divorce for remarriage. The othar advantage of these forms
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is that they save both time and money which is generally lost

in litigations but since some of these forms are against public
policy or morality, a divorce under customary law may be rejected
by a court,

With the enactment of the Hindu Marriage Act, 1955, — which
was an uphill task, as shown in an earlier chapter- divorce
became & part of the law governing all Hindus, The ground for
this had already been prepared by the passing of the Hindu Women's
Right to Separate Residence and Maintenance Act 1946, which
inter alia, permitted the wife to separate from her husband
on the ground that he had married again. Following this, some
of the States took the initiative and as with monogamy,
legislated to permit dlvorce for Hﬁldus-..’

Divorce Under the Hindu Marriage Act, 19558

The various grounds on which a husband or a wife can obtain

divorce are

(a) living in adultery;
(b} conversion to other religion;
{c) insanitys

(a) incurable form of leprosy;

(e) venereal diseases
(£) renunciation;
{a0) disappearance for seven years or mores

(h) failure to pesume cohabitation for a period

of two years after the decree of judicial
separationy
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(1) faillure to comply with a decree for restitution of
conjugal rights,

Two additional grounds have been bestowed to the wife s

(i) 4f the husband has more than one wife livings and
(11) if he has been guilty of rape, sodomy or bestialityo’
Theformer has retrospective effect in the sense that vhon

the marriages took place, i.e.s before the Ac'i:, polygamy was
legally permissible. This right can be exercised by either of
the wives , and has obviously been provided to strengthen the
social policy of monogamy. From the cases reported, it appears

that many women have benefited from this pmvisionolo

The interpretation of ‘reasonable --csuse"u for desertion
or restitution of conjugal rights as made by the: judiciary
is not satisfactory. Whenever conjugal rights have come into
open conflict with the woman®s right of equal opportunity
in education or employment, the attitude of the judiciary
has often been rother ambiguous. Instead of guiding tha
conflicting parties towards a rational adjustment to the
process of social change, the judiciary has elther evaded the
issue or thrown its weight on the side of the traditional vievw
of the husband's authority.- a reflection of judiciary’s
wallowing in male ambience, with very few streaks of its
manumitting itself from the fetters of machismo, Tid illustra-
tions will suffice to dumonstrate this tendency s

(4) A husband®s demand for his wife to resign her job as a
teacher in a city away from his place of employment, to join,
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was upheld by the Punjab High Court, which ruled that it wvas
the duty of the wife to remain under ¢the *roof and protcction
and submit obedlently® to the authority of the hushanda‘tz

{i1) In a similar case, the Allahsbad High Court, while
conceding the right of wvife to vwork in cases of genmuine

13 totally cvades the issue of the

economic necessity.
individual woman®s right to - decide vhether to wrk or not,
The Report opines that difference in the place of vprk should
not be regarded as a ground for a case of desertion or resgtitution

of conjugal ri'ghts.m

In such a situation an enlightened judiciary con edd life
and blood to our Constitution by its emancipative interpretation,
which stirs the dialectic and makes it more productive and
progregsive - i.e, wo-manolateral-—so far as vomen’s rights
are concermmed., The case in point is, the vemictls of Justice
P.A. Choudhury of Andhra Pradesh High Court, declaring tho
provision for reostitution of conjugal rightsasas violative of
Articles 21 and 14 of the Constitution. According to the
judge the remedy of restitution is ®savage®,®barbarous®,®un-
aivilised® and ®an engine of oppressicn“ﬂ o Tho verdict
widens the scope of Art 21 - which quarantees right ¢o life,
personal liberty, privacy and human dignity - by acknouwiedging,
for the first time, the right to'privacy® and "personal dignity®
to judicially separated women. This mcans Iegél protection can

be sought by them against “forced sexo“m

Holding section 9 to be viclative of Article 14 of the
Constitution as well, the Court observed that opparently the
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remedy of restitution satisfied the equality test because

it is avallable both to the husband and wife. Ths question is
how this works in real:lty, “In our social reality, this
matrimonial remedy is found used almost exclusively by the
hukband and is rarely resorted to by the wife.®!® such
judicial comprehension, perspicuity and perspicecity goes a
long way in ameliorating the status of women. |

Moreover, cruelty and desertion have not been made grounds
for divorce , though they are recognised as grounds for a |
Judicial separationazo
this and amended thelr law to make these grounds for diverce,

Uttar Pradesh has given thz lead in

21
The Report , therefore, recommends that thzse should be added as
grounds for divorce in the H4A so that porcons are not
compelled to follow the pzssent circuitpous mute and undexgo
the expense of going to court twice.zz that is heartening

is the fact that in 1976, the provision for divorce by

matual consent was included in the HiA.

Muslim Lavr

Under Muslim Lawv a husband has an absolute and
unlimited right to repudiate the marriage at his will, 7This
is known as Talag (talag-ul-biddat) ~ triple divorce, A Fuslim
wife has no such right to dissolve her marriage. Unwritten and
traditional law tried to ameltiorate her position by pemmitting
her to seek dissolution under the followving forms:

{a) Talagi Tafwid: This is a form of declegated divorce,
According to this the husband delegates his right of divorce in
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a maggiage contract which may stipulate that inter aliag, on

his taking amother wife the first wife has the right to divorce
him, The courts have upheld these pre-nuptial and postenuptial
agreements as not opposed to public policy nor against the
spirit of Musliim Lamza The Assem High Court has strengthcened
this right by declaring that such a pover of Taleg given to the

wife is irrevocableo“

{(b) Kl : This a dissolution by sn agreemsnt between the
parties to the marriage, on the wife’s giving some consideration
to the husband for her release from the marriage tie, The
termms are a matter of bargain and usually takes the fomm of the
wife giving up her dover.

{c) Mubarrat ¢ This is divorce by mutual consentozs

According to Hanafi Law ("unfortunately a majority of the
Muslims in India belong to the Hanafi sect ©2°) the inability
of the huchand to maintain his wife does not give her the right
to dissolve the marriage. Following the Hanafl Law ths courts
in India had refused the wife the right to disgsolve her mérriage
on the grounds of non-payment of maintenance., The Shaifi and the
Maliki Laws, however, allowed the wifc to obtailn divorce on this
'ground:.z?

Dissolution of Muslim Marriasges Act, 1939.

This act took the adventage of the lav as enunclated by
the Maliki and Shaifi schools 2° and recognised the right of a
wvife to dissolve thz marriage on the following Sﬁounﬁszg.

(a) Tusband®s disappearance for four yearsy
{(b) neglect and failure to provide maintenancoc for tvo yearss
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(c) husband’s imprisonment for seven yecars or more;

(d) failure to perform marital obligations for three yeoarsy

{e) inpotency: 4

(£) that the husband has been insane for a period of tid
years or is suffering from leprosy or a virulent
venereal disease;

(g} Option of puberty - that she having been given in
marriage by her father or other guardian bafore she
attained the age of fifteen yecars, repudiated the marriage
before attaining the agegfeighteen yearsy provided thet
marriage has not been consummatedy and

{h) cruelty or any other ground recogniscd as valid for

divorce under Maslim Law,.
(1) @apostasy from Islam of the husband.

Muslim ¥omen - though not much—have benefited by the Act. 30

The provisions that have becn resorted to most frequently are
the option of puberty and fallure to provide maintenance by
the husband,>?

Option of puberty ¢ The courts in India have interpreted
this right very libzrally, often invoking the principles of
equity and justice in favour of the girlo32 They have not
rigidly epplied the letter of the law in rcgard to the time
when this right could be exercisedoss It has bean held that a
minor wife did not lose her right to repudiate the marriage

within a reasonable time after she came to Imow of her right
and not necessarily when she attained puberty. In such cases they
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have even waived the condition of non-consummation when

such consummation was by forceM or before she attained the

age of fifteeno‘Bs

Right of the wife to dissolve the marriags on the Qmund
of faiture to maintain 3 This right has been interpreted in
twd ways. One group of decislons basing itself on the
traditional *fault theory, has denied the right to a vife
to divorce where her conduct was such as to absolve the
3¢ The other

group has tended to uphold the right, irrespective of the
37

husband from his duty to provide maintenance.
wvife's conduct, These two groups of decigions clearly
indicate that legislation alone cannot climinate rigid
raditionalism with its desire to preserve the status quo. tithout

supporting judicial interpretation, even the policy of law
ig negated, The decision of Justice Krishna Iyer is, therefore
significant as he has focussed his obgervations on the right
of the Muslim wife to divorce when'her husbend has failed to
provide her maintenance for two years- herein has the
dialectic of law. He supported the theory of dissolution vhen
the marriage has broken, irrespective of the relative faults
of the parties: |

“There is no merit in preserving intact the tie of

marriage when the parties are not able to and fail to

live within the bonds of Allah, that 1s to fulfil their

mutual marital obligations, and there is no desecration
involved in dissolving a marriage which has failled. The

entire emphasis is on making the marital union a reality
and vhen this is not possible ..., the Quran enjoins a
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dissolution.... This gecular and pragmatic approach
on Muslim Law of divorce happily harmonizes with
contemporary concepts in advanced countries.”:sa
The report therefore, recommends that the right of the vife
to dissolve, on the fallure of the husband to maintain her ,
irrespective of her conduct vhich may be the main or contributory
cause should be clearly spelt out.39
fuslim Law had always recognised that in some cases the vife
may be able to get a divorce, To thz uncodified lav the
Dissolution of Muslim Marriages Act has added furthor grounds.
°But all the grounds for divorce in the cose of a voman are
subject 0 pmof and judiclal scruting vhereas a man need not
assign any reason for divorcing his wvife., This is far from the

a40 Turthermore, the power

requirements of equality of sexes.
of the husband to promounce talag unilaterally — “any lahomedan
of sound mind, who has attained puberty, may divorce his wife
vhenever he desires without assigning any ce-;usee"“ The divorce
may be oral or written@z
curtalled either judicially or through legislation. As long as

this absolute and unlimited right remains, the position of the

- remaing , and has in no way been

Muslim wife will remain insecure and her status cennot be
raiseds The Report totally disagrees43 with tha viev that, with
Justice Krishna Iyer's _'!uﬁgemem:‘M and her right to obtain
divorce by *Khul', a Muslim woman®s rights "arc brought into
approximation with those of the man??s Wnile the judgement

is undoubtedly a great step forwvard, it has to be remembered that

she still has to walt for tuvo years without maintenance -before
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getting her release. Also, a right to buy her release .as
provided in the Koran can hardly be regarded as approximating
the unliateral right of the man.>°

legislation is the only instrument - the innovative role

of it47

- which can brzing the Muslim divorce law into line with
not only the needs of society but with the prevailing law

in other Muslim countries, Turkey and Cyprus have completely
prohibited unilateral divorce, while in Tunisia, Algeria, Iraq
and Iran the husband has to apply to a court, In Pgkistan
legislation has restrained the freedom of the husband to divorce
his wife. He has to inform the Arbitration Council which will
try and bring about a reconciliation, The husband®s pronouncement
of 'talag' without informing the Arbitration Council has

been declared to be an offence.48 That .:ls why the Report,
recommends immediate legisZation to eliminate the unilateral
right of divorce and to introduce parity of rights for both

- partners regarding grounds for seeking dissolution of a marr.iagé?

Christian Law
All Christians are governed by the Indian Divorce Act,
1869°0

back , 1s the oldest matrimonial law prevailing in India,

e (IDA), This Act (IDA) "... passed over a century

Whereas a lav passed as recently as 1955 (HiA) has bezen
amended innumerable times in order to bring it up to date
in keeping with the cocial climate, the IDA rcnoins a virtual

*touch = me « not“‘.51 "It i1s an anomaly that im an age vhen
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we are heading towards divorce on demand and on grounds of
breakdown, the IDA still clings to antiquit:l.es“sz - being

manolateral,

Under the Act both husband and wife can obtain a divorce
but there is a great difference betwcen the rights of the
husband and the wife. The husband can obtain a divorce only
1f the wife has committed adultery. The wife can seck a divorce

on the following gmLmGSSBe

(a) husband®s apostasy and marriage with another woman;
(b) 1incestuous adultery;

(c) bigamy with adultery;

(d.) marriage with another woman with adulterys

{e) rape, sodomy or basstialitys

(f) adultery with cruelty 3 and

(g) adultery with desertion.

Thus the wife has to prove two offences by the husband before
she can obtain a divorce, “"and more often than not she succceds
only in one; thus she gets only a judicial separation and not a

54

divorce,* There is no end to the stalcmate as, unlike under

Hindu law or the Special Marrlage Act, 1954, a decrec of judicial

separation can never ripen into a divorce.ss

Thus parties
continue to be judicially separated for decades without a

divorce,

There 1s no provision for divorce by mutual congent either.
Recently in one case, 56 the parties, marricd under the Indian
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Christian Marriage Act, 1872, presented a petition for divorce

by mutual consent under the Special Marriage fAct. They falled

as the High Court (Delhi) end even the Supreme Court held that
they were governed by the Indian Divorce Act which does not pemmit
diverce by mutual consent. Thus even after long years of
litigation the parties got no relief,

The law is o outdated that the nced for revision has
been felt for quite some time, The Government , realising the need
for reform referred the matter to the Law Commission in 1960,
The Commission prepared a Draft Bill, The Christian Marriage and
HMatrimonisl causes Bill, 1960, contains almost all the grounds
included for divorce under the Special lMarrlage Act, 1954, such
as desertion, cmeity, adultery, lcprosy., venereal disease,
apostasy, and wilful refusal_. to congummate the marriage.sv
Further, either party to & marriage can also obtain a decree of
judicial ssparation on any of the grounds mentioned for divorces
The Report , regrets that inspite of thesge preparatory stepss
no action to enact this measure has becen taken by the Governmeht
so for and recomaends that no farther tims be lost to refom

and amend this law on the lines suggested by tho lLaw conmission.ss

Begides this, in a recent case, nullity of marriage betuween
a Khasi tribal wvoman and a man, married under thz Indian
Chr.-tst_ian Marriage Act,; became a matter for judicial deﬁe;mia
nation.sg It vas a very hard case vhere thes voman suffercd
tremendously. The husband tried to ruin her carcer by making

false allegations against har character by uriting to her boss.
The court was convinced of the cruelty inflicted on her by the
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husband but could grant only geparation and not annulmcnt as

cruelty is a ground for separation.

On May 10, 1985, hovaver the Suprene Court issued noticée
on the constitutionality of the IDA, This order was passed
on the wife's petition in the afore-mentioned case., According
to thc judges,® the time had come for Parlizment to make a
uniform law of marriage and divorce applicable to all people
irregpective of religion or caste." They alsp suggested that
"{rretrievable breakdown of marriage and mutual consent
as grounds of divorce® should be provided in all cases., A
copy of the court order has been forwarded to the Union Minigtry

of Law and Justice for appropriate actiongso

The remarks of the Andhra Pradesh High courtsl, are

pertinent here: ® It is some what strange that in second holf
of the 20th century a Christian wife iz not in a position to
get a decree for dissolution of marriage on the ground of
cruelty only or adultery only, The Indian Divorce act was
mwodelled on the English Matrimonial Causes Act, 1857, tUhereas
the law hag been zmended in England from tims o tim gad the
petition is that ,., the decree for divorce can be granted on
ground of cruelty, the law in India under thz Indian Divorce
Act unfortunately is unchanged .c»e It 15 incongruous to
allow such discriminatory provision after the coming of the
Indian Constitution quaranteeing equal protectien of law and
prohibiting discriminationu”sz

“Hopefully the Supreme Court order will bring scme Fesulto.
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The marriage relationship is a bond. The lav should not turn it
into a bondage. Law should be for [person | and not Man for
the 1av*.%% Purthemmore ®...life... is dialoctical and not
Getermini stic~%¢

and is alsp not a blind alley, cannot then

law be s0? The recent decisions and interpretations of the
Supreme Court and few High Courts {viz,., Andhra Pradesh High
Court) have provided an impetus for the dialecties of lav, wvhich
aims at depatfiarchizing our soclety by obliterating the roots
of "femmc~ gendarocide®, or 'sexist dialectic,® or *manpla-

texralism, ¢

Parsee Law

The Parsees are governed by the Parsee Marriage and Divorce
Act, 1936, Both the parties to the marriage can initiate
‘divorce proceedings on the following grovndss

(a) continuous absence for seven yearss

(b) noneconsummation;

(¢) insanity: |

(d) adultery, bigamy, rape or an unnatural offence;

(e) Causing grievous hurt or venereal diseascy

(£} imprisonment for seven years or more;

{g} desertion for tﬁree vearsy

(h) non=resumption of co<habitation following a decree of
Judicial separation or restitution of conjugal rightsy; and

(1) apostasy.

In addition to these common grounds, the wife can obtsin a
divorce if she has been compelled by her husband to prostitution,
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The Committee recommends the inclusion 6f this provision in

all other personal }.awsoss

Jewlsh Law

The Jews in India are not goveried by statutory law
but by their customary lav. Still divorce can be obtained
through the courts on grounds of edultery or cruelty. lNonogamy
is generally practised except in certain specified cases .
Because they are a small minority, no effort has been made to
codify or reform this law, It is necessary, therefore to
codify and reform the Jewish law on the subject, introducing the
principlc of monogamy andthe nomal grounds for divorce provided
for in the Special Marriage Act, 1954.

Special Marriage Act, 1954,

This Act provides for a secular form of marriage which
can be taken advantage of by all persons in India irrespective of
their irreliglosity or religious faith, The only condition
necessary for a valid marriage under thig aAct is that the
man must be over twenty -~one years of age and the vopman gver
elghteen and neither has a spouse living at the time of
marriage--vhich is of the fom civil Registration, Persons who
marry under this Act will be governed by the provisions of the
Act and not by their own personal law, with regpect to their
matrimonial rights and remedies. Hindus tcd may marry according
to this Act but in this case the parties will bz bound by the
Indian Succesé/ion Act of 1925 and not by the Hindu Succession Act
of 19563 accarding to the fommer the vifc tokes a greater share
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6 and also ®"there is

in the Intestate property of her husband6
no provision to compel a wife to pay maintenance to the
husband® 06@ It is secular and fits into the framevoprk of

India bkeing a secular demscratic stateo“ee

The grounds on which divorce can be obtained by either

party to marriage are 3

(a) adulterys
(b) desertion for a period of three years;
{¢) cruelty:
(d) unsound mind for three yearsy
(e) leprosy, venereal diseasej
(£) Continuous absence for seven years;
(g) non-resumption of co-habitation for one year.
~ following'a decree of judicial separation or restitution
of confugal rights.

In addition to these, the wife can obtain divorce on the ground
of rape, sodomy or bestia}.ityusg
act is that the parties can also dissolve the marriage by mutual

A gpgclal feature of this

consentom All that the parties need do in order to obtain
divorce under this provision is .‘bo present a petition tothe
court that they have bszen living separétely for a period of one
yéar or more and iha:t they have not bzen able to live together
and that they have mutually agreed to dissolve the marriage.

The report recommends that mutual consent should be
recognised as a ground for divorce in all peresonal laws ~-with
such recommendations only the HMA was zmended in 1976 and the
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provision for divorce by mutual congsent vas intrmoduced = sp
that two adults vhose marriage has in fact, broliin dowm can
digsolve it mn:ourahly,..n

The Committee further observes that tws general principles
should bz adopted for reform of all divorce laust

(i) there should parity of rights regarding grounds for
divorce for both partﬁersvz, and

{(ii) Conversion to another religion should not be recognised as
a ground for divorce as it offers an ecasy way of avoiding

matrimonial obligations, S

The role of such resplendent observations and recommendations
is indispensable in setting in the dialectic , vhich is conducive
to the legal system for performing its innovative role.

II, Haintenance Rights

The obligation of the husband to maintain his wvife
arises not out of any contract, manifest or implied, but
out of the status of the marriages As in other branches of
law, the right to maintenance forms a part of ths perconal law
and thesrefore is not unifomm,

Apart from the right given in the personal lawg the
Criminal Procedure Code enacted in 1898, provided for right
of maintenance, The right of the wife and dependent children
to move the court for relief against the husband or the father
who neglects or refuses to maintain his dependent family members

'6?
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is thus not confined to any particular religion but is given
toall wvives and children irpespctive of thelr personal laws,

To this extent uniformity has been achleved in at least onc
aspect of family law., Considering the date of this law the
obligation was, understandably, confined to only the husband or
the father, with no corresponding obligation being placed on
the wife or the mcther.l

This Code has, however, been repecafed end today governed
we are by the New Criminal Procedure Code of 1974, In spite
of the passage of 76 years, however, the nev Code continues to
reflect the old attitudfgo:“%gmm. With some modifications
like extending the right to demand maintenance to indigent
parents and to divorced wives, the obligation to maintain contlie

nues to be that of the menoz

In the changed soclal context
and particularly in view of our avowed declaration of equality,

it is irrstional to place the obligation only on the man,

However minuscule the number may be, there are today women
economically independent vwho can not only look after themselves
but also their husbands and children. Similarly the duty to
look after indigent parents cannot bs restricted only to sons,
As a matter of fact the enclusion of daughtezs from the
obligation may bs used as an argument to deprive them of thelr
share in the fathér"s property .

As the Committee believes in equal status of husband and

vife and of son and daughter, it recomrends amendment of the lavy

to provide for obligation of the econgmically independent mmen?
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(a) to maintain her dependent husbandj

{(b) to share with him the duty ¢to maintain their childreng

(c) to share with her brothers the duty to maintain their
indigent parentsg

The inclusion of the right of maintenance in the Cr PC has the
great advantage of making the remedy both speedy and gheap.

The underlying principle of this is to prevent starvation and
vagrancy, vhich usually leads to the comnission of crimeséa

From this point of view, it scems unjustified to limit the total
amount of maintenance for all dependent persons to Rs.500 pem.

The Report, welcomes the extension of the right to
divorced wvives as the previous restriction to wviveg only
was an obstacle to a woman wishing to free herself from a
marriage which was catising her no happiness or aatisfaction.s
Besgldes this, an exception has been introduced 6 to deny
maintenance to those divorced wives vho have recelved a "sum
of moncy payeble under customary or personal law.® Thig c¢learly
excludedl Muslim vomen who may have got the dover (mshr) at
the time of dissolution. There is no scope even for judicial
scrutiny to exemine vhether the smount paid as dower is
adequate for maintenance or not, Thig exclusion of all divorced
Muslinm women defeats the purpose of the section to provide a
speedy remedy to indigent women, observes the Reporto7 But
in a recent judgement® the Supreme Court mede Sec 127 (3) (b)
ineffective by holding that mbhr was an  obligation imposed on the
husband as a mark of regpect for the wife, It is not an zrount

in consideration of divorce. As beautifully renarked by Chief
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Justice Chandrachud@ i"He does not divorce her as a

mark of respect, a9 Therefore indigent IMuslim VWoman is
entitled to maintenance from her husband even after divorce
the Supreme Court ruled.

That the dialectic wvas setloin by such a verdict, becomszs
more evident by vhat the judgement had to say: ®A beginning has
to be made if the Constitution is to have any meaning.
Inevitably, the role of the reformer has to bz assumed by the
courté, because, it is beyond the endurance of sensltive
minds to allow injustice to be suffered wvhen it i3 eo

palpable.® 11

Hindu 4

Unlike the right given under criminal law, where the
claim of the wife depends on the husband having °gufficient
means', under Hindu Law her right is absolute and the husband

12 mie

cannot claim inadequate mzans to deny maintaining her .
she loses her right 1f she deviates from the path of chastity,
Even a single lapse from chastity may affect her right
detrimentally, 13 Under criminal law, however, the right will
be affected only if the wife is living in adultery at the
time of her claim. Her past adultery will not affect her
right but may bz a factor in £ixing the amount of maintenance

{alimony) .

The exacting standards are perhaps eiplained by the fact
‘that both under the uncodified Hindu Law as well as under the
present law, the Hindu Adoption and HMaintenance Act, 1956, she
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gets é real maintenance, According to judicial opinion“just

an adequate fare with nothing for clothing, residence ag alco
for medical attendance and treatment f£faolls short of maintcnance®
and these are “minimal in a civilised soclety.”?

The lacuna in limiting the obligation of maintenance
to the man only has bsen remedied by the codified Hindu Lavu,
1.e.; the Hindu Adoption end Maintenance Act. HMaintenance
pendente lite (pending the suit) and even the expenses of a
matrimonial suit will be bome by either husband or the uvife
1f ths other spouse has no independent incomc for his or hor
support. The seme principle will also govern the payment of
permanent mainéenance‘ls and the court will f£ix the zmpunt
taking the needs of the applicant into account., If£ necessary
the court may secure the payment of this amount to the party
concermed, by securing a charge on the inmmovable proparty of
the respondent, Such a right will continue as long as the

applicant for maintenance remains unmarried.

It ig strange that while the question of
maintenance as a real need and responsibility of either
spouse was recognised by the Hindu Marriage Act, and the
Hindu Adoption and Maintenance Act, as early as 1955 and
1956, respectively, the Criminal Procedure Code passed in
1974 should have reverted again to ths 19th century concept

which regards woman as only a dependentom

Fuslim Leyy
Haintenance (nafaqa) of the wife is a precept in the
Quran and the highest obligation of the husband. Iiaintenance
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includes food, clothing and lodging and is in no way dependent
on the husband's means or on the wife®s lack of possession of

17

an independent incomee. She has, hpwuever, to be accessible to

the husbhand ‘and obey his reasonable comnands,

Under the personal Lav, the court vhile fixing the
amount, considers the rank and the circumstances of both. the
spouses. As already discussed, failure of the husband to
maintain his wvife for two-yocars entitles her to get a divarce.ls
Her right to maintenance lasts only as long as cho romains a
vife, If she is divorced she loses her right of maintenance
and is only entitled to it for three months after the divorce
(the period of iddate seclusion=)or to the period of
pregnancy, vhicheaver is longexelg After this period ghe has mo
~ further claim and it is this vhich has created a discrimi-
nation betwveen the Muslims and other Indian tomen. The
Committee recommends the removal of this dlscrimination and

extensgion of right of maintenznce to divorced wivesozo

As mentioned earl’:!.erzz.‘ . the Supreme Court recently

upheld the divorcee's contention for maintenznce boyond the

iddah period and epplied Section 125 Cr PC ag the Nuslim

Personal Law does not admit any maintenance beyond ths perlod

of iddah, In this case the Supreme Court observed, °There is no
conf-lict between $he provisions of Section 125 cr PC and those
of the Huslim Personal Law on the question of the Huglim
husband®s obligation to provido. naintenance for a divorced

wife vho is ungble to maintain herself ! '.' Such effulgent
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Judgements go a long way in ensconcing the dialectics of
law, which pulverizes the gtatus quoistic relegation of

the status of women,

Christian Law

The maintenance rights of a Christian wife are governed
by the Indian Divorce Act, 1869. The provisions are the same
as those under the Parsee Law, and the same considerations
are applied in granting maintenance both alimony pendente lite
as well permanent maintenance. Apart from similar provisions
in the Parsee Act, there are two sections in the IDA vhich
reinforce the quilt theory on vhich the Act is based but
which indirectly affect maintenance rights. One gives
dfscretion to the court to order the settlcment of the wife’s
property for the benefit of the husband or the children 1if
divorce has been obtained by the husband because of the
vife?’s adultery. The other provides that i€ thz court has
decreed damages to the hugband against the adulteror, it may
order the settlement of the wvhole or part of this emount for

the bensfit of the children or maintenance of the vife.2>

Parsce Lay
The Parsee Marriage and Divorce Act, 1936, besing a pre-

independence legislation recognises only the right of the
wife to maintenance-both alimony pendente lite as vell as
pemanent alimony. In fixing the quantum as permanent
maintenance, the court will detemine vhat ic just bearing
in mind the ability of the husband to pay. the vife®s owm
agsets and the conduct of the parties. Ths order will

-~
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remain in force as long as the vife remains chaste and
mnnar:ied°24

The right of the wife to be maintained by the husband
has becen regarded as being sm inherent right. Therefore any
contract by her giving up future rights of alimony has been

regarded as contrary to the public policyozs

In order to minimize thz hardghip caused by none
pa_ymerit ‘of maintenance and Lo ensurce certainty of payment, the
Report recomunendg that all maintenance empunts should be
deducted at the source of the employcer as in the case of
income~tax. UVhere thig is not poosible, arrcars of
maintenance should be recovercd as arrears of land rcvemue
or by distregs as in the case of fines under the Cr. PC, The
best solution lies in entrusting the entire question of
maintenance to specialized courts like femily courtg vhich
could take into consideration the incomes ond degreos of
financial dependence of both spouses in settling such

matters, 26

II1, Inheritencse Rights

As in other branches of law, the inheritonce rights,
too., form a part of the personal lawv ond therefore are not
uniform. This part of the present chapter takes into its
purview, the right ¢o inheritance provided in the Hinén,
Muslim, Christian and Pargee Laus and itg dialectics,

The problem of succession cannot be understood without
reference to the law of joint fanily - as mentioned earlier, it
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is important to remember that the joint fenily property

law, the draft of wvhich was ready in the 50s, vhich wvas o
have bezen taken up for enactment, hos yet to see the light
of the day"v Under the Mitakshara law, the lawv of succession
is intimately connected with the special incidence of
coparcenary properties. In coparcenary properiles a son,
son®s son, son'sg son's son (con®s grandson) acquire a right

by birth. Thus only males can be eoparccnetzsoz

Thz salient feature of a Mitakshara coparcenary is the
existence of community of interest, unity of possession and
the right of survivorship among the coparceners., £ long as
the family is undivided , no individal coparcener can claim
that he is pntitled to a specific share of the joint estate,
His share is liable for increase by deaths and decrease by
births. The properties are managed by the Karta who is
usually the eldes?: amng the coparceners.

Though the institution of joint femily was comron in
mpst parts of India, there were tvo major systems prevalling
in the country —Iitakshara (vhich prevails throughout India
except Bengal) and Dayabhaga (prevalent in Bengal) —vhich
dealt differently with the property rights. 2dded to these
twvo systemns was the matrilbcal system - Marvmaldiattayen lavs —-
which prevailed in some sputhern statec. Pre-independent
India, therefore hed a number of differcht systems of
succession among Hindugs and in most of them, the position
of the woman wvas one of dependence with barely any proprietary
rights = a manifestation of'sexist dinlectic® ~ . Even vhere
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they enjoyed some rights they had only a life interest and

did not enjoy full ownership. Th2 following legislations
bear a testimony to this

(1)

(1)

The Married Vomen®s Property Act, 1874:

This Act was one of the earliest laus vhich wvidened
the scope of Stridhan, Under the Act , the separate
property of voman included (a) wages and earnings of
married voman in any employment, occupation or trade
carried on by lawy (b) money acquired through literary
artigtic and scientific skilly (c) all savings from
and investment of such wagesy and (d) a Policy of
Insurance effected on her bx'm bechalf, This extension
of the definition of Stridhan increased the right

to oun and acquire property and thercby provided an
incentive to women for being engaged in remunerative

outside worke>

The Hindu Lav of Inheritance (amendment)Act, 1929: It
was applicable to persons who bslonged to the
Mitakshara school and‘to property of males not held

in coparcenary and not disposed of by will,;” This lavw
recognized son®s daughter , daughter®s daughter, sister
and pister®s son as ewmong the heritable Bandhus and were
placed immediately after father®sg fathor and bofore
father’s brathe;xﬁ

(111) The Hindu Women®s Right to Property Act, 1937:

This act introduced changes of a limited character
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to give relief to a widow, a widowed dgughter-in-law
and a widowed grand daughtexuin-»lams Hayne aptky
pointed out the advantages of the Act., According to
hinm, thismade *Mitakshara wvidow cucceed to the
coparcenary interest of her [deccosed] husband in the
partable property of the Joint femily and along with

! his male issue to his separate property and to eneble
a Dayabhaga widow to succeed along with the male 1issue
'in all case®S

. As for the self acquired propertyvcf an individual,
the wife, the daughter, and the mother were as usual

< recognized as heirs, It should, hovaver, be noted that
the property they 1nhe;“ited was in the nature of
regtricted or limited estate, for at the death, it
passed on to the next heir of the male from whom

she inherited, - N

While earlier this may have been socially acceptable

with sociomeconomic changes brotght about in the 20th.
century this inferior position was no longer tenable == the’
ac'iaptive role performed by the preceding Acts should not
be overlooked, it did set in a diglectic,

As digcussed earlier, the rigidity that had crept
into the lavw 5écause of the British policy of myneintervention
had made it impossible to adapt the legal systems to
chenge, The position, therefore could only be remedied
by legislation which would reflect the cocio-cconomic
charges since our independence and at the same time fulfil
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the promise of non-discrimination guaranteed in the
Constitution.

With the object of bringing in uniformity and
conformity with the norms of the poot Cbnstitutim :
period, the Hindu Succession Act was passed in 1956,
though aTter a stiff resistance from the traditionalists
{an earlier chapter l;ias highlighted this dialectic between
the progressive and congervative forces in the Parliament).
frhis enhanced the dialectics of law but could not obliterate
it as this Act too like others came to be known for its »
lacunosity - the root of dialectics. But the root of the
roots of the dialectices of law, here, lies in “Man - hisg

ethos, ambience, mpres and nr:uzms«“‘8

The Act brought in some radical and fundemental changes,
the mpst important of vhich was to introduce equal rights of
succession between male and female heirs, in the same category.
like brother, and sister, son and daughter. It also simplified
the law by abolishing the different aystemsprevalling under
the Mitskshara and Dayabhaga Schools. The Act alsp ctitended
to person in south India previously governed by the
HMarumakkattayam law. Th= hold of tradition, however, was
so strong that even while introducing svweeping changes, the
legislators compromised and retaincd in some respects the
inferior position of women., By vielding to pressure, it
sacrified the uniformity which had been one of the major aims
in introducing this law. A close study of the Act discloses
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that there are still a number of different systems governing

succes sionog

The most remarkable features of the Act, however, are
the recognition of the right of women to inherit equally with
men and the abolition of the life or limited estate of
female helrs. The Class I heirs 10

il These heirs take the property in equal

of a man today "succeed
simultaneously,

shares and as absolute owners.

The one major factor which has contributed to
continuing the inequality between srms. and daughters is the
retention of the Miteskshara coparcenary, which is an
anachroniem in the present day. It has been stated times
without nunber and by eminent scholars of Hindu Law that
the right by birth and survivorship and the restrictions
imposed by them on the pover of alienation of coparcenary
property and the deprivation of the right for succession of
those who are nearer and dearer to a deceased male
member than a coparcener are all outworn indicias of the

ancient type of family which has becoms almost e::tincteu

As mentioned, membership of it is confined only to male
members. Np stranger can be introduced even by agreement of a
all the members and no female can be a member of a
coparcenarys There are no succession rights in a coparcenary
but the interest of a coparcener on his death goes to
the remaining members. A number of decislons, as also
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legislation in the 20th century like the Hindu Women®s

Right to Property Act, have made inroads in the concept

of the coparcenary and in some ways it had really lost come
of its important features. It would therefore have been
quite feasible at the time of the 1956 Act to abolish it
altogether, Ohe point of view is that the “bast solution
would have been to sbolish the ancient legal formula of
acquistion of rights by birth and devolution by survivorship.
Since the logical way was to assimilate the Mitakshara to the -
Dayabhage, this could also have had the merit of eguable
treatment of the nearest female heirs of a coparcener and

of bringing about uniformity in the law in all parts of
Im:‘i.'ua‘."13 But there was strong opposition to this ppint

of view and the institution was retained but an effort was
made to make some provision for the nearest vomen members of

a person i.e, class I heirs.

The compromise arrived at was that if a male member

- of a coparcenary dies then for the purpose of ensuring that
his heirs get a share of the property, his share of the
coparcenary will be demarcated, as i1f there had been a
partition and that sghare will be divided swong his helrs, It
means that, if there is a coparcenary of a father and twp
sons, the share a father would have got on partition would be
onewthird, This will be divided among hig Class I heirso' The
consequence of this is that the two sons in addition to

their original interest as coparceners, will get equal shares
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of the father®s property with the mother, grandmother,
14 In a similar situation undei the Dayabhaga
system, the daughter will get an equud chare with the

sister etc,

brothsrs as there ig no right by birth for sons. The
retention of the Mitakshara coparcecnary, therefore, not only
brings about ingzaality between the same class of heirs but
alsp contimues two different systems of inheritance,

The retention of coparcenary has also meant the
continuation of two rights both of which affcet the rights
of female heirs detrimentally., The first is the right of a
coparcener to renounce his right in the ccparcenary. The
result of this ig that on his deesth he will have no interest
in the joint family vhich could be distributed arong the
class I heirs. This deprives the female heirs of any share.
A simila}: ieéult can be achieved by a father who partitions
Joint family property during his life time wvithout reserving
any share for himself,

The second of such characteristics 13 the right to
convert selfeacquired propesrty to coparcenary property,
The effect of this is that the share of a female helr is
reduced because in the self - acquired property she would
have had the right to inherit equally with the male
members as Class I fxeirs, |

Mitakshara coparcenary with its basic principle of right
by birth of a male coparcener is the cause of uncgual rights
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between the male and female heirs, though the Act accepted
in principle the equality of sexes., It should be noted
that the Hindu Code Bill, 1948, as smended by the Select
Committee, had in fact, suggested abolition of the right by

birth 13 16

Therefore, the Comnittee™ recormends the abolition
of the right by birth and conversion of a Mitakshara
coparcenary into a Dayabhaga one — this is vhat B.N., Rau's
Hindu Law Committee had recommended in 1944, in the Draft
Godeeﬂ It was in keeping with all this, that in 1976,
the Kerala govermment passed an Act abolishing the Hindu

joint family, 18

Another provision in the Hindu Succession Act, vhich
contributes both to the lack of uniformity as well as
continuation of discriminabory treatment of female heirs
is the provision excluding the devolution of tenancy rights
under the legislation of the States, f£from the scope of the
Acta."g This has led to the elimination of the beneficial
effects of the Act under the land legislation in many Statese.
Some states do not have special provisions for succession to
temurial intemsta The dominant conservative groups in some
statesg h&ve. howvaver: successfully excluded widcs and
daughters, The case in point is the legislation in Uttar
Pradesh, 20:

vhen a bﬁtmidarzi, sirdar or asami being a male dies,
his interest in his holding shall devolve in

accordance with the orc'ief of succession given below:
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(a) the male descendant in the male line of
descent in equal shares per stirpes;
{b) widow and widowed mother and widow of a
- predeceased male lineal descendant in the

male line of descent, who have not married,

(c) Fathers

(q) unmarried daughter,

The sbove scheme of inheritance showvs that in competition
with a son the widow of a deceased is not entitled to succeed.
The claims of a widow and unmarried and married daughters are
preceded not ohly by the lineal male descendafits in the male
line of descent, but even by their widous who have not
remarried. The exclusion of the widow and the daughters

cannot be justified on any principleozz

%It was with great concern that one learned of the
smendment ths Punjab Cabinet has resolved to make of the
Hindu Code, depriving the daughter of her share in the inheriw
tance of her father®s {agricultural land) property. A
resolution of the same effect was brought in the Vidhan .
Sabha of the Haryana State., If the States are alloved to
tinker with the Hindu Code in this way, we ghall be vhere
we were before the codification of the Hindu Law.*23

“Those who nov wish to amend the lav have no new
arguments to offer for doing so. In the past, they used
to trot out the danger of fragmentation of land, as if giving
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daughters their share would bzing about fragmentation
vhile there would be no fragmentation if it was divided
°2¢ 1n oxder to achicve the soclal

. equality of women as also in the interests of unifommity

between many sons

the Report,rocormmends the abolition of the exceptlon
provided in section 4(2) of the Hindu Succession Act,

relating to devolution of tenancies::zs

Another discriminatory provision in the Act is the
one relating to the right of inheritance to a dwelling place.
It provides that vhere a Hindu dies intestate mad his
property includes a dwelling house wvholly occupied by the
members of the family, then the female heirs are not entitled
to claim partition of it unless the male members choose to |
divide their shares in the dwelling house. Females heirs are
entitled to pnly the right of msideﬁcec Even in this there
is a discrimination as this right is réatricted to ummarried
and widowed daughters or those deserted by or separated from
their husbands. A married daughter enfoys no such right,%®
. Observing that nothing justifies the invidious distinction
between married and other daughters the Committee recommends
the mval of thig discximination go that all daughters enjoy

the same right,27

Like the Indian Succession Act, 1928, the Hindu Law i¢ces
both Mitzkshara and Dayabhaga place no restriction on the
pover of testation. During the debates in lok Sabha on the
bill, the fear vas volced that this may lead to the rights of
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a female heir being decfeated. But the Lavy Minister had
hmshed aside tl_';ese fears by saying, °I believe that

a normal father will never do any such thing and if at
all he has to do it for any reason he will surely make
a provision for his dmughter vhen he is going to deprive
her of her share by will ©2°
simplification of the question and as was pointed out
during th2 debate in the Constituent Assenbly., “an analysis

But this is an over-

of the immates of rescue homes in this countzy will prove
how many of these vomen are those vho have been turned

out of the joint familyo"zg

The Comnittce®s owvn experience
in many places, but particularly in Benaras, more than proves
the point that there are many vomen who have been reduced

to destitution and beggary becaugse their femilies have
deprived them of all support.-° Therefore, the Report,
recommends that the right of testation should be limited
under the Hindu Succegsion Act, so as not to deprive legal

helrs ﬂcmzpl.\et:elyo‘31

Muslim Law
The Muslim Law of inheritance is no less inequitable.
For vhatever bz the line of succession, the share of male
heirs at every level shall be twice that of fenale heirs at
132

that leve ~> @ manifestation of *manolateralism®e=,

A vast majority of r"?.nslima- in India follow the Hanafi
doctrines of Sunni Law and thd courts presume that Muslims
are governed by the Hanafi Law undesg it is cstablished
to the contrary. Though there are many features in common
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betveen the Shiah and the sunni schools, there are
differences in some respects, The Sumni Law regards the
Koranic verses on inheritance as an addendum to the pre=
Islamic ¢ustomary law and preserves the superior position
of male agnates.

The heirg related to a deceased person by blood
{consanguinecus relations) under the Sunni or Koranic Law are
divided into three groups 3

{i) 2Zav-il~Furuz (the sharers or the Koranic heirs):
{(1i) thc Asaba (agnates or ‘residuarics®); and
(ii1)the ZaveilwArham {(uterine relaticns),

The heirs vho are nelither sharers nor residuaries £all into
the thizd category. 7The sharers tske the estate firsty
the remaining estate (or the wihole of the estate in the
abgence of helrs of the first kind ) is taken by the
residuaries, If there are no sharers and residuaries the

estate goes to the uterine relations,

Where there arc sons and daughters they inherit as
reciduaries, Thus if the dececased dles leaving a widow,
son and datg\ther, the vidow takes 1/8 as a sharer, the son
tekes 7/12 (2/3 of 7/8) and the daughter 7/24 (1/3 of 7/8).
On the other hand, a dsughter in the absence of o son
takes the estate as a sharer, half the share if there 1s only
one deughter and 2/3 if there are tuvd or more dsughteras,
Thus, if the deceased dies leaving fathor and daughter
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| the daughter is entitled to half the property as a sharer,

the father to one-sixth as a sharer and the remaining one-third

as a reslduary. Therefore, 1f a Muslim dies leaving a

daughter as his only closc :elatix}e, she will not be allowed

to take more than one half of his estate, the other half will

go to some distant agnatic relative, Under the Shiah law the

daughter would, in a similar situation, take one half as

her share and the remaining half under the doctzine of radd

(return) 33, |
One primary principle of Muslim law, As noted earlier,

vhich grosslydiscriminates against vomen is that under the

law of inheritance, if there arc male heirs and female

. heirs bf the same degree like a ron and daughter, tho share

of a f'emale member is half that of the male.

Under the Hanafi law the wvidow, though a sharer in
every case, is not entitled to take as a residuary, The
share of a widow (or widous , if there arec more than one)
is one~eighth, If the deceascd dies without leaving a child, .
the wvidow’s (or widow®s) share is one-fourth, The wvife is
not entitled to the radd, The soclal conditions of the‘
present day necessitate that the measure of protection and
security that a wvife is cntitled to, chould be in no way
inferior to that of any other mom-barin the femily, either
during the lifetime of the hucband or after his death.
Therefore, a widow's position in the lav of succession deserves

particular a‘hﬁéntionoaé Under the Shich law aleo neither
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husband nor wife is entitled to the radd but if either of
them is the sole surviving heir then they inherit the uhole
property.

Unlike Hindu and Christian Law, Muslim Law restricts
a person®s right of testation., A Muslim can bequeath only
1/3 of his estate., The question is vhether he has the power to
correct any hardship that might arisc under the law of
intestacy by the exémise of hig testcmentary power {i.e., of
one=third of his estate). It is beyond cavil that such
hardship arises generally in the case of female heilrs, But
the Hanafl law appears to be particulerly rigid in not
pemitting any device vhercbhy the incquities of the laws of
inheritance may be rectified.s>

The Shiah law allows a FMuslim the freedom of bequeét
within the disppsable third, and recent reforms in Egypt,
Sudan and Irey also pemit this, If the rule is relaxed here,
it may be possidble for a husband to make a bzguest to his
widow or widows® which would help to make up for the

inadequate share they get on intestacy.36

Muslim law makes no distinction batveen movable and
inmpvable property and though the right of a female heir
iike a widow or daughter has always been recognised and they
have inherited absolutely {(unlike the old Hindu Law), the
Committee recommends, that legislation bz passzd to give an
egqual share to the widow ond the daughter along with the
son as has been done in Tarkey. 37
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Christian ng;

The Indian' Succesgion Act, 1925, govorng Christians,
Jewus, Parsees, and ﬂzosg married under the Special Marriage
Act, 1954, The rules of the Indian Suctiossion Act,°genera11y
recognize the, equality of pexes and do not discriminate

against women,® 38

A door seemed to open for a favourable
change vhen the indian Succession Act wao introduced coe
under which a widow become ‘entitled to one - thixd share

of the husband®s property, one half share vhen there was no
is5ue, But 'thi_.s-_applieé only to vthose vho ceme under the
Special Marriage Act [1923] whzsre the couple swore to not
belonging to any religion. It was even morc anomalous in
the case of Brahmins who vere ruled according to the rulings

of tha orthodox Hindu Lavw in succession to pmpertyu“‘”

The Act of 1925, confers no restriction on the power
of a person to will away his propertysand thz protection
_enjoyed by a Muslim widow to a share of tho estate end by the
Hindu widow for maini;enan#e is denied to other vidows under
this lav. It is desirable, notes the Report, ';:a place come
restriction on thg right of testation similar to that
prevalling under Muslim law to preventv a vidowy from being
left completely destitute,®® Apart from this, in this Act,
the wife takes a greater share in the intestate property

of her husband.!

The amended law provides that in caces of intestate
succession the wvidow with no lineal depcendent is entitled to
the vhole property 1f its value doos not exceed Rs.5,000 or
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tc a charge Rs.5,000 in cases where it exceeds this amount,
This provision is not extended to Indian Christians, Hindus,
Buddhists and Jains, succession to whose property is also
governad by this Act,42 Since this provision gives rights to
childless widows, its denial to these groups cannot be

justifiea,?3

Murthermnore, "the Punjab Laws Act, 1872, gave primacy
to custom as a rule of decision. Therefore, in the fommer
Punjab {(now comprising the states of Haryana, Himachal
Pradesh and Punjab) customary law is applied and not the
Indian Succession Act (ISA). Theée customary law contain
discriminating principles like the exclusion of the widow
from succession and the exclusion of a daughter by collaterals.
In twe other territories discriminatory customary law or
local statutes are applied - the former state of Travancore
and Cochin, where there is a sizeable population of

. . N . . 44
Christians and Pondicherry, the former French Colony."

Christians in Kerala

Christiaﬁs in XKerala are governed by the Travancore
Christian Succession Act, 1916, and the Cochin Christian
Succession Act, 1921. The Travancore-~Cochin High Court,45
held that Christians in these territories would be governed
by their personal laws and not by the ISA, even after the
merger of the states with the Indian Union. The personal laws

of Thristians are based on the notions of Hindu laws of

inheritance, which discriminate against women. Under the
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Travancore Christian Succession Act, a widow or mother

wvas entitled to a life-interest only ond not an absplute
interest, terminable on death or rcnarriage. A daughter®s
right 15 limited to °strecdhanem®, which is fixed at a
quarter of the value of thz share of a son, or Rs,5,000,
vhichever 1s less., The Committee, thug recomaends immediate
legislation to bring the Chrigtian vomen of Kerala under the

ISAa46

Christians of Goa and Pendicherry

In Goa, the wvidow is relegated to the fourth position
and is entitled to only fruits and agricultural commoditiecs,.

In Pondicherry, the laws relegate a voman to anv
inferior position and do not regoard her as full owner even in
few cases vhere she can inherit property. Soxz Christian
women are still governed by the Hindu custeomary law of
inheritance based on Mam, vhich no longzsr governs even
Hindu wvomen, The HMadras High Court, 47
that nndér the cuchomary lav governing thcn a gon excludes
a daughter as an heir, Therefore tho Rcport, recomrends the
extension of the Indian Succession Act, 1925, to these
territorics also,*®

not too late, held

Parsee Lau

For intestate succession orong Parccees, the rules of
devolution of property of male and fonale integtates diffex,
resulting in digcrimination againot daughters and mothers,
The zon is entitled to an equal sharo in-the mother'®s
property along with the daughter but the daughter is not
entitled to the same right to the fother®s property. There
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is no justification for such discrimination - rooted in
the *gexist dialectic’,

It should be pointed out that the above provisions were
enacted in 1939.%% At that time these rules conferred
better rights on women than the then existing Hindu and
Muslim Lawe. But with the péssage of time, these rules have
become out of step with the progressive trends in society =
this is another dimension of the dialectics of law, The
Parsee daughter?s share remains half of that of a son as
in Muslim lav, but she is denied protection againgt

disinheritance which is the Esneficlal feature of Muslim lav.

The medley of laus vhich govern the right of inheritance
of not only female heirs of different communities but even of -
female heirs in the sgme community require immediate measures.
Broad principles like equal rights of cons and daughters and
widows, and a restriction on the power of tecstation so that
dependent members are not left completely degtitute are
needed 1mnediately.so

But legislation cennot be an end in itszlf. Publicity
of new legislation and aducating women about their rights
need to go hand in hand. Otherwi<e, like many other social
legislations, the rights remain only on paper, and the
dialectics of law fritters away, ossifyving the °indelible’
relegation of the status of women = this is an allusion ¢o

the adaptive role of the legal sysi:emnsﬁ’
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During its tours the Committee found a large number
of vomen completely ignorant about their rightso of inhoritance.
Even vhen they knovw, they have bacn so conditioned « "vhat
works in her mind is not she herself but the societal forces 59252
Peoo all the meanmggiher life emonate not from herself but
from man and his milieu”53-=- that many of thcm oppose
sisters depr;ving their brothers of property. The survey
report of the Committee, corroB¥srates this finding, as
68.16% expressed their opinion against girlo having somz share
with their brothers in parental property and 57-54% vere against
girls and boys having cqual property righto. But in the
absence of soclal security and inadequate opportunities for
employment, a woman without financial security foces destitution
in our country. It is true that in a country vhere a large
section of the people are balov the poverty line, measures
for ownership of property will benefit only a limited section.
However , for this section ovnership of proporty will make
vomen independent and they will undoubtedly gain in gtatug,
Besidos, this will effectively check the feeling that women

are a burden to the familyom
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. CHAPTER VX
DIAIECTICS OF FUTURG

sover the ages, the coursz of advance from the
lesser to larger, from the human to the divins, £rom the
finite to ﬂaé Anfinite, from duality to unity and chaos
to cosmos, has bz2en by the dialectical process of fhesiso
antithesis and synthesis., The valuzs of a time hold good
as just but, with the emergence of injustice, thesc very
norxms degsnerate into cagebars provoking strugglc for a £resh
harmony and thus a brave nsw world is born, oft=n in blood,
swy2at and tears., WWcman, an equal of man in the merch of
the human race, has had her ups and dowvns in the zigzag
stream of history. HMostly, sche has bzen a slave, a serf,
a subordinate, punctuated by pericds whon she has bzen
idolized, but remainzd a doll, the cynosure of vicions eyes

and praised into the prison~housz of domestic drudgery.® 1

®The lot of women in feudal societies is worsc,

[Wrought] with polygsmy, casy divorce for men, dowry system,
defacto ban on widow remarriage, scex murders and rural
slavery, not to speak of other discriminatory family laws.
Take our own country, the dismal dowury system flourishes
not-wvith-standing fommal legal prohibition, Immoral traffic
continues despite p2nal laws against it. idow remarriages
are raw, though the lav allowsg it. working vomzn are
discriminated in wages and other conditions of service,
constitutional provisions to the contrary not-with-standing,
In many ways, semi-feudal India metes out a raw deal to the

, 2
maaker sex,®
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| ®The core of the mattér is that an cxploitative
society cannot consent to emancipation of women and will
not implement legislation in favour of wom2n even vhere
public pressure compels the promulgation of favourable
laws, In the field of matrimonial and guardianship law,
the legislative and judicial processes have not bzen fair

to the fairer sexo“3

It is for this reason only that
“The haphazard development of family law today presents a
confusing jungle which 1is satisfactory to nonz excepting
perhaps practising lawyersq°}'“The confused cacophony of
clashing family laws are as much an insult to men as they
are to women.®> < dialectics betwcen different p2rsonal

lavs.

“India has taken some substantial steps since inde-
pendence to upgrade the lot of women, I=gally there is
complete freedom in the choice of a spouse., Likewise,
the freedom to remarry and to forbid c¢hild marriags are
assured, Even so, the fact is not in keeping with the
law [dialectics between law and 1ife] . While the right
to vote is equal the rules of diverce are discriminatory
- for women of some c:e:m:trmmitj.cezs"ss--= all this has bzen sholn

in the preceding chapters,

The present chapter aims not at reiterating vhat
has been observed in the foregoing chapters. It rather
endeavours to look throuch the spect:sacles, of Wo-manolateralism
and the futristic role of the legal system to forret out

ways of okliterating the imbroglio, wherein women lie embadded.
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The dlalectics of future, then seehs to answer the question,
quo vadis ? The ansuer provided are not idealistic, rather
they cmanate from the vivid ground of xeality. enlightenad
judicial pronouncements, and recommendations of the Lav
Commisgsion, Variocus Committees, editorials and emancipated
individuals, The substantive recalms which wvould be studied
for an awvareness of the Dialectics of future are - gome of
the observations made here, hawvwe been intormictontly
mentionzd in the precsding chapters = g 6w - taasing,
matrimonial property, property rights of Hmdu Women,
question of reservation, stridhan and dowry, rape, Muslim
Homen’s maintenance richts, and uniform civil codeo.

Eve - Mhegss.ng

This has been defined as, “When a man by words either
spoken or by signs and or by visible xépresentation or by
gasture do2s any act in public place, or signs, xecites
or utters any indecent words or song or ballard in or any
public piacae to the annoyance of any manoooon? . In an
all India survey on harassment of womensg it was found
that eve«teasing was :&ampant in a3l)l the metropolitan cities,
except Ahmedabad.

In response to the survey, it was, noted that "The
survey on harassment of women cames at a time vhen tho crime
against women has touched the apex and the morality of Indian
men its nadir, How can the delingquents thinks thelr mothers
and sisters are safe while they denigrate other vomen, It
is not surprising to see a policeman acting as a mepe spectator
vhile women are being harassed, To curb and obiterate the
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harassment of women men have to come to the fore, If one

man takes the initiative to sct things right others will
follow, We have created criminals because w2 are not potent
enough to resist., I hope after reading the survey all

Indians will have a sense of commitment.®?9

Such coverage by the Press, helps in generating
public opinion, which in oe;sified society like ours is
indispensable for providing an impztus to the progressi#e
elen;ents to subsgerve the dialectics of law to amdllorate,
the status of women, Such dewelopments would go a long
vay is quiding the path of dialectics of future = which
envisages a depatriarchized society i.c., the entrenchment
of dialectical egalitarianism,

Further, with eve~teasing on the rise, particularly
in ¢the cosmopolitan capital November 17, 1983, will stand
out as a red letter day. On this day, HMetropolitan Magistrate,
V.K, Jain handed out a sentence of three months rigorous
imprisonment (RI) and a f£inc of s, 300 to Tavizi Yahiya
for evewteas:!.ng Anjana faangalagix:lolo such wvaordicts too bode

wvell for the future, and not just for the present.

To eradicate this evil Delhi Administration fom{nateé
and passed, ”iﬁe Delhi Prolribition of Eveoteasing Bill, 1984,.°11
Promilla Kapur, gdescribed the bill aos good and healthy step®
towards curing this soclal evil, However, she pointed out
that evory law in itself cannot eradicate such types of
séc-&al evils, The reason being “therc ago ways and means
to interpret the law in our system. But nevertheless law
is a necessary step tovards the richt direction.?i? fthe
picture drawn by the Logal adviser o the Delhd Eolicc too
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spzaks well) of the bill vhich according to him will definitely
go a long way in assisting the polico in nabbing the culprits.
The bill is unique in the £irst place beocause naver in the
past has an attempt been made to define "Evesteasing®

Besides, that the offence has been mado cognizable and none
bailable 33

Thére are other people who think that the bill is
a fraud on wemen®, One such person is {landita Haksar., She
pointed out that the offence of eve~teasing in different
wordings is included in IPC sections 350, 334 and 509,
while punishment under those sections could amount upto
three months of Iimprisomment together with a fine the recent Rill
of the Delhi Administration had made it only one week of
imprisonment,  "It®s in fact just an eyestrash and fraud
en women®, she insisted. In fact this is in conformity
with the general attitude of the police vhich always tries
to Ytrivialize the issuve and minimise offence, specially
on vanen,® she a.dded.,l4 It is sﬁdh critical insights only
that pcints out the launosity of laws, its impotency and
its obsolescence, a2nd keeps law on the move, Future, then
has to be open to such views and act t0 incorporate the
suggestiogs mentioned. This happens to be an important
ingredient of dialectics of future, in relation to lawy and |
status of women. Only then can we think of eradicating a
social evil like, eve~teasing, which takes women as a
commodity sans dignity, worth, feelings etc,

Matrimonial Property

The various personal laws in our country arc uniform

in recognizing the obligations of a husband to maintain hié
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dependent wife. The right of a wife to a molicty of the
husband s property on his decath is, hovowver, not an absolute
richt 1il: maintenance (except in Huslim Law), os the hushand
under the present system can, if he cheoses, deprive his

wife completely under his will, The Committec’s recommeone

15

dation”™™ regarding restriction of the right of testation,

_ change

if accepted, will,the moral duty into a legal ons, But
neither of these two richts xocognize the wife's claim o
be a part owner of the property acquired and enjoyed jointly

by husband and wife during marriagc,

In the socioe=cconomic situation prevailing in our
country, the contribution of the wife to the femily®s
econony is not recognised, A large number of them partie-
cipate in the family®s cffort to carn a iivelihood as unpaid
family workers, Even vhen they do not do so, the cconoaic
value of their effort in running the house and assuming all
damestic responsibilities, thus freeing the hucband for his
avocation 1s not accepted in lawy, either directly or indirectly
this manifest the dialectics between law and the male cthos,
HMost married women do not have any independent source of
income, many even give up employment after marriage or do
not take up a job for many years, in order to bz able to
devote their f£full time to f£amily obligations, particularly
in bringing up the children, They are, therefore, ecconomie
cally dependent on their husbands, 1In majority of cases,
property, both movable and immovablep acquired during the
marriage, is pald for out of the hugband®s earnings, If
a matrimonial.hame is acquired, it will be registercd in
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the husband®s namey if things are bought for the housz the
legal ownership will vest in the huskand, as in cconcaic
termms the wife has not contributed anything. Tae principle
of detemmining ownership on the basis of financial contri-
bution is unjust and works inzquitably againgt woaen.

While our pesrsonal laws recognize the right of a
woaan to ovm and dispose of her persomral property without
any control f£rcm the husband, the Committee®s survey dise
closce that only 25.14% have a regular salary and 1,14%
occasional wages, though 79,48% believe that a woman should
wvork to supplement the famlly income. In casce of divorco
or separation, this large group of women without any earnings
or savings of their owm, will b= deprived of all property
vhich they acquired jointly. Even property vhich she had
got at timez of the marriage £rom the husband or his family,
is denied to her.in some commumities, All these factors
increase the dependence of the wifo. The foar of both fimancial
and social inszeurity prevents her £roam ms;tang to separation

or divorce even wvhen the marriag2 is very unhappyom

| The demand for recognition of the wife's contribution
in the way of house work is growing in many countries,
England has passed the Matrimonial Proccedings Act in 1970
and the judicial decisions following, havwe cmphasized the
right of the wife to a sharc in the capital assests of the
family. ILord Denning said that the wife Swho looks after
the home and family contributes as much to the family asscsts
as the wife who goos out to work,” He cmphasizad the impore
tance of the hom2 having been maintain=d by the joint efforts
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of both husband and wife and thereforc “uhen the marriago
breaks dovm it ghould be rogarded as the joint property of

both of them, no matter in vhose name i1¢ otands,.® 17

It is n=cessary that logal recognition bz given to
the cconomic value of the contribution made by the wife
through hous2 work for purposes of determining ounarship
of matrimonial property, instead of continuing the archaic
test of actual financial contribution. %hc Committec
therefore recormends that on divorce or soparation the wife
should bz entitled to at least one thirxrd of the as,éeﬁts

18 The

acquired at the time of and dur:!.xig the marriags.
Dialectics of future would ask for an equal share, betuaen
the spouses 4in the cvent of divorez, Law then would have
to performm its innovative rolc by responding to popular
urges = the third category (C) of Yogendra Singh°®s pan:‘azdil.gm19
| {which in fact. is the vworking paradigmatic templet of‘ the

presont dissertation),

Property Rights of Hindu Women

On March 22, 19285, the Suprems Court issuvoad riotica
to the Union of India to explain vhy certain provisions
of the Hindu Succession Act, 1956, should rot be struck
down as they seem to deal vith female heirg differently frem
male heirs ia relation to vhat is known as joint family
Or coparcenary propertyozo Quitzs recently, then, the Supreme
Court has assumed the role of consclence koeper of society,
vhich is not only good f£or the present but also for future

i.e, dfalectics of future,
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It i3 often mistakenly assum2d that the Hindu
Succession Act, entitles daughters to an equal sharc
in all ancestral property. This is, however, not the
case in regaxd to joint family property govern2d by the
Mitakshara system of Hindu Law., The daughter is entitled
to only a share of her father®s proparty while the son

21-—‘€h19 has

inherits both as co«partner as w2ll as son
already bzen showyn in the chapter immodiately preceding

the presant onz.

Avare of the fact that “sexist society is a man®s
product“,22 the Hindu Succession (Andhra Pradesh Amendment)
Bill, 1983, extends the principle of an equal share to
daughters of ancestral property as welle Th2 Andhra Pradesh
legislation to provide for equality to daughters in the
sharing of ancestral properxty is meant to0 evolve a n2vy
family culture in which sex will not be the determinant
of rights and responsibilities, Its short term purpose
has been describzad as mitigating the dowry cvil on the
assumption that once the daughter is assured of equal
access to family property the monetary justification for
dowry will be obviated., Also, economic independence is
expected to strengthen women®s bargaining power Vis-a-vis

m@nezs

Unfortunately some of the changes made in the
legislation by the all»pérty select committec of the
State Assembiy, indicate that it has missed the spirit
behind the Bill and confined itself to the letter of the

proposed law. For instance, the committec recommended



203

deletion of two sub-clauses £rcm the Bill one of which
read ¢ The ghare alloted to a female at a partition
shall be held by her, subject to the termms of partition,

as a full owner%z4

In other wvords, the share of the
daughter at partition shall bz her absolute proparty
unlike the share of the son, which continues to be copar=
cenary property with his sons and daughter entitled to
shares in it, as the purposc of the legiaiatién is to
nake the daughter a coparcener and not her children, this

clause was essential,

Another provisionzs

» Stated that if a daughter
having children predeceased the date of partition, the
share to which she would be entitled shall be alloted

to her children and in their absence to her grandchildren
and to none other, It was thus madd clear that so long

as the daughter was alive her children would have no present
interest in the joint family proparty. They would be
alloted a share only after the death of their mother., Such
children had no right to szek or enforce partition during
the lifetime of their mother. This was an understandable
and n=cessary provision for once the daughter married and
became a member of ancother family, it was not advisable
for her children to demand and enforca partition of the

ancestral property held by their mother's father or brothersoz6

Therefore, when it was laid down that the daughter
shall by birth bscome a coparcener in her own right and

in the same manner as the son, it should necessarily have
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been specified that her share obtainod at partition of

the ancestral property shall bz her gbsolute propertye.

Since it is certainly not the purpose of the original

Bill to expand the scope and width of the Hindu joint

family beyond admitting the &aughtexg’ to coparcenary right

on par with the son, the sub-c;ause dele~tod by the committece

is necessary and should be zeatoradoz7

Instead the comnittee should have deloted oﬁiy
the rider attached to the subeclause saying that the
daughter®s'absolute” rigaht to her share of ancestral
property shall be Psubject to the tems of partition® as
this would hawve given a handle to the male members of
the family to enforece unequal partition on daughters,
The committes seemed to have thought that the vhole sube
clause was a restriction on the daughter®s right and there-

fore suggested its deletionoza

It may b2 arguzd that notwithsthnding.the deletion
of the sub=clause, daughters inhoriting propzrty by vhate
soever manner, having been declared full owners under
Section 14 c¢f the Hindu Succession Act, would anyway bacome
absolute owners of the inheritance €rom the f£ather,

So reed, the subeclause would be redundant, But it is
doubtful if Section 14 of the Hindu Succegsion Act will

apply to the daughter, now specifically declared a coparcener,
in the same manner as the son with #11 ligbilitics and
disliabilities attached to that status, Instead of leaving
this issus to the courts it is better that the real inten-.
tion of the reform, namely that the daughter ghall be the
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full owner of her share of ancestral property, be specifi-
cally stated by restoring the sub-clause minus the rider,

"subject to the terms of partition.29

The dialectics of future in éuch an event would
endeavour to amend such anomalies and anachromisms contained
in most of our laws. The futuristic spell then has been
set By the recent Supreme Court notice and the Andhra
Pradesh legislation, which try to chop the very roots of

Manolateralism, i.e. patriarchy.

Question of Reservation

On January 20, 1984 the Government of Andhra Pradesh
amended the AP State and Subordinate Service Rules, to
provide 30 percent reservation in all government jobs for
women. Subsequent to this order, a Central Minister
informed the Lok Sabha that reservation of government jobs
for women was not possible under the existing provisions
of the constitution. However, Article 15{(3) of the Consti-
tution reads :

"Nothing in the aArticle shall prevent the State

from making any special provision for women and

children,”
The constitutionality of the Goverment's order has to
be viewed strictly against the scope of article 15(3),
which is an enabling provision for making any special

provision in favour of women and children.29
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The question that arises is vhother the blanket
reservation (by quota) ordercd in the amended Rule, of
at least 30 percent of dircct recruitment posts for women
is protected by Article 15(3) against Articles 14 and
16(1) and {24, wvhich enjoin gemeral equality of all persons
before the law, and equality of opportunity and prohibitcion
of discrimination against any citizen in regard to cmploy-
ment under the State, or grounds only of religion, race,
caste, sox, descent, place of birth or residence, respec-

ti%ly«:ao

Unfortunately, the avallable case-law on the question,
vhether a general reservation of posts for wemnen under
the State,.by way of a quota (vhere men and vomen are
equally suitable), is fully covered by Article 15(3) is
very limited, Thére has bzen till now, no specific ruling
either by the Supreme Court or by any Hich Court, other
than the High Court of Punjab and Haryana, in °S.S. Hukam
Singh V Punjab State and Others® on this point, In this
case a Full Bench of the Punjab and Haryana High Court,
by a majority of 2 to 1, answvered tho question referred
to it as follows =

"Articles 14, 15 and 16 being the constituents of
a single code of constitutional guarantecs supplementing
each other, Article 15(3) can be invoXzd for construing
and determining the scopz of Article 16(2)°~ And, if a
particular provision Scuarely falls within the ambit of

Article 15(3), it cannot be struck down merely bscausc it
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may also smount to discrimination soclely on the ground
of sex. Only such special provisions in favour of wemen
can be made under Article 15(3), which are reasonable
and do not render illusory the constitutional guarantee
enshrined in Article 16(2).°31

The reasoning adduced in the majority judgement
for the answer 1t gave was, in essence, that Articles 14,
15 and 16, group2d under the common caption s "Right to
Equality® helong to one family. wWhile Article 14 was
the genus, Articles 15 and 16 were its species. thile
Article 14 guaranteed the wide, general right to equality
before the law, ensuring equal treatment to all persons
in similar circumstances. Article 15(1) guaranteced the
general right to equality of all citizens by probkibiting
discrimination on ground only of religion, race,'caste,
sex or place of birth, and touched only one aspect of the
vast scope of Article 14. In one respect Article 15 was
’mote'general than Article 16, because its operation was
restricted not merely to public employment as covered by
Article 16, but to the entire field of State discrimination,
including public employment. The very language of Article
15(3 ) showed that it was a proviso to the general guarantec
against discrimination contained in Article 15(1) and (2).52
The validity of a law offending Article 14\cou1d be upheld,
if it fell within the ambit of Article 15(3) on the ground

of reasonable classification.

In a way, Article 15(3) overlapped and supplanted
vhat was stated in Article 16(1) and (2), and was a special
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provision qualifying the gencoral guarantecs contained in
Articles 14, 15(1) and (2), and 16(1) and (2), by adopting
the princ;pie of harmonions construction., hen Article
15(3), wvhich covered the cntire field of State discrimie
nation, allowed special provisions in favour of womzn,

it would have becen a ngedless tautology on the part of

the Constitution - makers to repeat the sam2 in Article 16.

Article 15(3) reflected the solicitudc of the
CDnstitutionqmakers'for the welfare of women and children
who ware mot getting their duz share in our goclety. For
these reasons, the majority judoment disagreed vith the
conténtion of the potitionerds counsel, who had argued
that article 15(3) could not control, or derogate £rom,
the spzcific guarantee agalnst discrimination in public
employment solely on the ground of sex as contained in
article 16(2). It also disagreed vith the viev of D.D.
Basu, in his ®Commentary on the Constitution of India,”
that “there is no provision in Article 16 corrosponding
to Article 15(3). The result is that, for purposes of
enployment under the State, though reservation in favour
of backward classes is permissible under Article 16(4),
no such roservation is possible in favour of women.” These
views, according to the majority judgement, proceceded on
00 narrow a constructicn of Articles 14, 15 and 16, dividing

them into watertight campartmentsoa3

such actions by thz Govermment of Andhra Pradesh

and interpretation of the letter of Constitutfion by ¢tho
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Hich Court of Punjab and Haryana subserve the process of
elevating the status of women-this reflects the dialectics
betu2en the processes of preaulgation and justiciation and
also between the progressive and the retrogreésive elements,
Such dialectics would at times f£igure in future also
vhenever lawv fails its mission or to amswer to the call

of times., Dialectics of future in the field of rescrvation
for women would see demands for reservations in educational
institutions, mainly, professional ones like engineering,
madical, afdhitecture ete, This would be so becausc most
of these institution are still engendering gendorigt ster-
eotypes, as many girls face social pressurc and derision

to maka these flelds their carcer., HMany motivated girls,
because of societal compulsions, are catapulted f£rom
c¢hildhoecd to womanhood and this shows in their performance
Vis-a<Vis boys. Dialectics of future then will malke diae-
lectics of law responsive to the call for resorvation for
vomen, if our patriarchized soclety, gets embalmad by its
regtiveness, instead of getting degenderized and departe

. riarchized.

Stridhan and Dowry

For scme time now the Supreme Court has acquired
a healthy reputation for passing judgemontshmavily weighted
in favour of women®s richts., On March 12, 1985 that repﬁ-
tation was amply reinforced vien tirc court passed a landnark
judgement deélaring that all gifts made over to a wcman at
the time of her marriage remained her absolute private
property till the end:; and that her husband, or any other
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had no right to them without her aanc{:ﬂ.ozaom Hom2n’s
organisations are jubilant over this judgement, vhich has
put viztually a nmev veapen in the hands of a woman rejected
. by her husband,33

Quoting £from classical trecatises on Hindu law, the
Judgement by Justices S, Murtaza Fazal Al4, S. Mukharji
and A.V. Varsdarajan (the last gave o dissenting jtxigemeht)
noted that neither the husband, ror the gon,
nor the father nbr the brothei:o has powor to us® or to
éliene the legal property of a woman. And if any of them
shall consume such property against her own consent he shall
bes comp2lled to pay its valee with interest to her,.,o.?r’

T2 judgement regarded appropriation of atradhan37
by a husband or his family as a criminal offence and strongly
negated carlier judgements by the Punjab and Haryana High
Court that under 'l_:he Hindu Marriags Act, 1955 and the Hindu
Succession Act, 1956, stridhan property bscomes joint property
of both husband and wife after a woman centers hor matrimonial
home, In other words, gilfts of cash, ornaments, silver,
clothing - or anything that constitutes dowry-may be entrusted
by éhe wife to the husband to keep but he would be deemcd
oguilty of criminal breach of trust® 4f he eithor misappro=-
priates or xefuses to return vhat the court regards "as the
absolutc and personal property of his wife.?>0

The Supreme Court has thus brought the erring husband's
action within the definition of criminal breach of trust.
Section 405 of the IPC says ¢ °“Whoover being in any mannzg
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ontrusted with properfy or with any dominion over property,
dishonestlymisappropriates or converts to his oun use that
property —~commits criminal breach of trust®, anéfliable
to b2 punished under Section 406039

Though hailed by Shyszmala Pappu, Madhu Kishwar
Subhadra Butala etc,, this wverdict did not paés the acid
test of Rani Jethmalani, She wants the w3stern concept
of “community of property® to be introduced here -~ that
is why the Supreme Court has not gonz for enough, according
to her. According to this all assests of both the husband
and wife are divided cqually between them after a broken
marriage {(this has been dcalt with, earlier in this chapter
under the sub-heading, matrimonial property). °SThe husbaﬁd
may bz the earning memh=r, but his wife vorlis at home and

this contributes to the common velfare,® she says.ﬁo

Such
verdicts and criticisms would go a long way in ameliorating
the condition of wcmen - the aim of the dialectics of

£uture.

The Supremz Court on August 30, 1983 held that any
property or valuable security “4if consented to be given
on demand® would become douwry under the Dowry Prohibition
Act, 1961, It was not noccessary that doury should be demanded
or an agrecment should bz sﬁxuck at the tim2 of marriaga.
It wvas not even essential that there should bz an agreement
to pay money at that time. Mere demand for monzy at a
future date would constitute an Offénce, the Supreme Court
he1a, %! | ‘ |
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Dowry then, is £irstly a banned Atem 4n law., Sccondly,
it is not given to the woman by ono paéi:y o the other, |
Thirdly it is alvays related to marriage., Until the 1984
amendmaent to the Dowry Prohibition Act | {DPA) it was defined
as property given by onz party t;: a marriags to the other
party °in consideration® of the marriagz, Row the definition
includes everything given ®in commection with marriaga®,
the giver and taker of dowry and even those vho abot the
transaction, can be punished with £4ins and jall,

Bven the doury, oncegiven, bzlongs to the wife,
According to Section 6 of the DPA, wvhoever recszives dowry
shall transfer it to the wvoman within one year, Ponding
such transferx, he shall “hold it is trust for the bonefit -
of the weman®, Thercfore a husband who refuses to transfor
dowry can not only b2 punished under the DPA but aiso for
breach of trust under the penal code, .Un&ar the DPA, there
is a time limit of one year to make complaint. in breach

of trust there is no time limitoez

Despite the smendment, the DPA leaves us exactly
vhere we were before g prohibiting dowry while allouing
families to present "gifts'zga It because of such lacunas
and the lack of social and moral commitment that the custecm
of Gowry is rempant and flourishing. It 4s in such wWilieu
that pionzers are neceded, and Ratna happens to bes one, ‘
"Kudos to Ratna for showing the right path by refusing to
marry a dowry - rapacious | inhuman boing. Such a pionser
is needed to cobliterate the patriarchal mores and noms

of our soc&etyo““
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“when our slumbering socicty scems to b2 mesmarised
by the patriarchal ethos, humanc ard cnlighten2d elcments
1ike Ratna walke up the slceping masscs and consciehtise
them, We are also to blame for the evils perpzetrated
against women - not merely the obsolcte laws, unhelpful
police, and predilections of the judges. If we don't
act, others will only react and not act, Our vholec ambience
is such that we don't condemn and ostraciso the dowry
scekers, We only sympathisec with the doury victims, Our
values have become so materialistic that humanistic consi-
derations are neglected, I{ is tim2 our patriarchal society
manded its ways. Else there will face many more Ratnas»”és

“why should Ratna®s ‘Well-tsishers® fear that she
won't gat a good match ? There are enlightened and emancie-
pated men who would prefer marrying women liks Rathaoceoe.
Such men and wonen would be the trend-setters. UWe have
made marriage the only career for a womanR. It is high time
we realised it was outmoded., If one finds the right match
a humanistic existence, well and goocd. If not, no regrets
for not gatting spliced,”46 such pioneers and gresp of
reality, is what the dialectics of future would bzget., In

fact the roots of this are immanent in the prosont,

What concerns-most at the moment is that althoudgh
a division bench.of the Supreme Court included bride-burning
among the "rarest of rare® cases deserving the death penalty,47
most lower court convictions have been reversed by the
higher courts, For instance, "additional Sessions Judge
SsM. Aggarwal who heard the case [Sudha Goel's]' in a lower

court in Delhi found the evidence strong enough to suggest
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murder and sontenced her mother-in-law, husband ani brother-
in-law to death in May this yesar. PFive months later, a
Delhi High Court bench acquitted them. dJustices R.N.
Aggarwal and Malik Sharief-ud-din of the Delhi High Court
observeds ® The learned judge has found that the crimz was
calculated and pre-plannzd. ke do not agree with the

finding of the learnsd Additional Segsion Judgeo"ga

"The case might now go to the Supremz Court.® In
the absence of a well-defined code of punishment for bridce
burning, the fate the case or any casc £for that matter
szems to depend on the personal predilections of the judge

concemde49

This being the case, SJ1. Aggarwal®’s judgemont
has a messags which remains., This is that bride burning

is an intolerable crime and will attract the highest penalty
of capital punishment should there be csnclusive proof,

The SM. Aggarwal judgement therefore remains a landmarks

even though it has been struck dovm.so

It is such a verdict,
which at the moment stands defcated bzcauvse of patriarchal
presgures, mgorings, that make the dialectics of future

logK forward to its vindication (the enlightensd verdicts

of the supreme Court = quite recently = ; the Andhra Pradesh
High Court =declaring the restitution of conjugal rights,
Sec, 9 of the Hindu Marriage Act, "gavage®, “barbarons®

51

Yuncivilised"and an Pengine of oppression®” =y the 8.1.

Aggarwal verdict and some more of its genre),

Rape
Rape 1s the most under-reported crime in this country.

It is clear that laws alone will not stop this violence

on women, Yet law can and should be made as gtrong as
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possible so that judgements such as the on> in the cele-
brated Mathura casc are not possiblc on a purely legalistice

basisosg

The judgement ¢riggered strong reactions f£rom
activists and lawyers, Thz furoze led the Governaent to
introduce the criminal law (Amendment) Bill 1980 (wvhich
got enacted in 1983 = this would be subsumed under the
third category {C) of the working paradignatic tomplet,53
Despite having before it the dctailed rocommendations by
the Sﬁth Law Commission Report on this issuz, the Bill
entailed a very weak attempt to strengthen the rape law,

It wvas passed in 1983 with very minoxr changes,

The law does have a couple of positive points, The
most positive is the change in the definition of “consent®,
In the old law only if a woman was threaten2d with death
or injury and thus forced into sexual intorcourse would
the lawy accept that the act took place without hor consent
and therefore it was rape. By amending Section 3_75 of the
Indian Penal Code (IPC) the lav now states that a man is
said to commit ®rape” under seven descriptions. These
include if ¢the woman is forqed to subnit to soxuasl intere
course “without her free and voluntary consent®, through
deception, through unsoundness of mind or intoxication so
that the woman has not understcsd the nature and éGoncoqguzne2s
of that to wvhich she gives consent or is unable to offer
offective resistance, It also includes consent obtained
by "putting her in fear of death or hurt or any injury or
by crininal intimidation as defin=d 4in Scction 503.° This
provision covers threats of death or injury to a third party
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vhich vould force the voman to submit to a man.

The other positive points of the law is that
“ecustodial rape® = that is rape by any person in a position
of authority —has been spescifically defined and spocially
stringent punishment laid dowm for it., In the Cr., Pc,
Section 327 has been zmended to provide for in camera
trial of cases under the rape category. Similarly a new
paetion 134 A haz boon inszrted in the Indion Evidence: Act,
1872, to raise the presumption as to the absenez of conacht

in cerxrtain prosccutions for xapensa

it has also brought
in a new offence called *illicit imtercouxss* Sec 376 A,
B and C {.e,, intercourse by public sezrvant with voman in
custody, intercourse of Superintendent of jall, remand
home, etc., and intercourse by manager, etc of a hospital

with a patient, respectivelyoss

But inclusion of all this does not obsolve the rape
lay for its enclusion of many of the recommeondatisns made
by the Law Commigsion., The foremost being that during
cross-examination the victim should not be asked about
her past sexual history. This provision has bzen uscd
in the past to divert attention frcm the spacifics of the
crime, The unstated belief which was exploited to help
the accuszd was that if the woman was proven to b2 ®immoral®
or to have had sexual relations with other mon, then her
word that she had been forced upon would be suspzct, Thnis
18 a case of outmpded morality dictated by a male«dominated

56 “Every wcaan has

57

Judiciary which persists till todaye.
a right to her body. Ewven a prostitute,.®
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Further, an important suggestion of the Low Commission
and also endorsed by concerned lawvyers and activists mgarding
the provision of a minimum punishment has not becn heeded
by the lawemakers, It has been pointed out, based on tho
experience of other countrices, that laying dowmn a minimum
punishment < 10 years for custodial rape and scvon years
for other rapes according to the amended lawwill merely
lead to many more rapists being acquitted, as judges may
feel that this is too stringent a punishment., Por instance,
if the prdvision to bring in a weman's past sexual history
in the ecagse 4s not removed and the woman in gua2stion
happens to be a prostitute, the judges could well decide
that the rapist can be parxdoned and should not be punished,

On balance therefore, the law, alwvays inadequats
in any case in dealing with wvhat 4is a social crime has
merely brought in cosmetic changes, There are too many
loopholes «~one of the roots of the dialectics of lave
through which the small parcentage of rapists who will
£inally be brought before the law can escape, In such a
situation, to argue that "with the new rape law, along
with other crimes, blackmalling for rapz will b2 an addie
tional thriving vocation for womsnpﬂsa goes muach beyond
the limits of absurdity. “No man®, adds Ghosh, ®will be
safe as the onus to prove his innocence will lie with the
man only. With so much of political rivalry, land disputes,
family disputes and high incidence of criminality snongst

yomnens.. any women may chargs a man for rape. The Fapc
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law provides for spccial punichment to be moted out ¢o
police offenders., The effect may be that the poliee, as
the only agency for investigation of crimes and apprehene
sion of offenders, will bz the greatest targat of female
offenders who will not hesitate to involve then in falso
cases, Thus, another problem of the future is that of

the protection of the police f£rax such af:tackso"sg

This view happens to bz a mandate for manolateralism
and fenme-ganderocide and not wo<manolateralism and thus
is pernicious and reprcehensible, Till this day police the
defurc protectors have boen defacto parpetrators, what
then does make Ghosh have a presentiment, vhich malkes him
think of protecting i-he protectors (4.c., policc) f£rom tho
victims ? The dialectics of future then would necessitats,
more protzction for the victims by making law as strong
as possible, devoid of any perforations by way of loopholes,
which enervate the law into becoming a tottering structure,

Muslim Woman®s Maintenance Rights

In another landmark judgement, the Supzeme Court on
april 23, 1985 ruled -that an indigent Muslim wvoman is entitled
to maintenance from her hugbard even after, divorcs, under
saction 125 of the Criminal Procedure Code (CrPC) - the
measure which was introducced as a solace to a Muslim wife
vho might have fallen prey to arbitrary male hegemonisz'noﬁo

61 . ritten by Chief Justice

This significant judgeoment,
Y.V. Chandrachud on bchalf of five~judge constitution bench

has started considerable debate among the Muslim community.
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It emphasised that there was no conflict batueen the
provisions of the Cr PC and the Huolin personal law on the
question of the HMuslim husband®s obligation to maintain
divorced wife. It confimmed the legality of the gight

of a Muslim divorceeto maintecnaned earlier upheld by Allahabad
High Court (1979) and Supremz Courg (1980), The verdict
held that the maintenanc® provision under the CrPC is not
dependent on the religion of eithcr spousz., Since the provision
is part of the criminal law, which io applicable to all
persons, and not civil law vhich varies according to the
geligion of the citizen, the Huslim husband is liable to

pay maintenance to his indigent wife.

®°The liability imposed by Section 125 to maintain
close relatives vho are indigent 1o foundad upon the indivie
dual®s obligation to society to prevent vagrancy and destie
tution. That is the moral edict cof the law, and moralicy
cannot be clubbed with religion.® tho judgerent sald. |

The court rejccted the argunent of the husband that
under the personal lms, he was obliged to maintain his
divorced wife only during t‘:‘.“.r:idat:*",, a threee<month period
after talage. Several authoritics were quoted to support
the husband ®s argument., But the judgemont said that they
d4id not refer to a divorcad wife, ®vho 4s urnable ¢o maine- .
tain ixerselff The truc position, according to the judgement,
is that if the divorced wife is able to maintain herself,
the husband®s ligbility to provide maintenance for her
ceases with the cxpiration of the °®iddat! period. If she
is unable to maintain herself, she iscentitled to ¢ake recourse
to Section 125 CxPC,
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In a long discussion, the judgas quoted versso
241 arnd 242 of the Koran to show that according to thce Prophet,
there is an obligation on Muslim husband to provide for
their divorced wives Verse 241 says &t “Por the divorced
wonan a provision should bz made with fairness in addition
to her dowars this '1;8 a duty incumbent on the roveront®,
It is for this reason, it is noted ... that the Huslim
personal law as stated and practised judicially deviates
in a number of situations from the primary edicts of the

Qutano‘"ﬁz

Another argument of the husband was that under
‘Section 127‘(3) {b) CrPC he was exempted £rom paying maine
tenance as he had returned €0 her “the whole sum which,
under the personal lav was applicable to the partics,
was payable on such diverce.® This referrcd to %chr®,
an amount wvhich the wife, is entitled to reczive frem the
husband in consideration of the marriage in Muslim lawv.

The husband claimed that he had returned this amount to
her and thercofore she was not entitled to maintenmance aftor
that. | |

But the judgement said that °‘Mehz® vas an obligation
imposed on the husband as a mark of respect for tho wife,
It is not an amount in consideration of diverce. FHo doos
not diverce hexr as a mark of respect,® the Chief Justic:
¥rote., The court regretted that a uniform code for all
communities is still a constitutional goal, far from realie
sation. The initiative may not come from the communities
themselvesy it 1s the state vhich is charged with the dwQy

to pass legislation.



221

2a beginning has to b2 made if the Constitution is
to have any m=2aning. Inzvitably, the role of thz reformer
has to be assumed by the courts, because, it is beyond
the endurance of sensitive mirds to allov injustice to ba
suffered vhen it is go palpablc,® the judgement sald.
But the courts can make only piecemcal attempts to bridge
the gap between personal laws, Juseice to all is a far
more satisfactory way of dispensing justice than justice

£rom case to ca:s‘:e"@'*63

This judgement despite b2ing welcomed by many, was
£layed by the Muslin leaders,64 For them the Supreme
Court judgement constitutes "a grave interference with the
Muslim personal law®, and the Supreme Court “cannot be
a better interpreter of the Quran than the entire body of
Muslinm interpreters and jurists down the ages.” “They
sald despite assurances by the Govermment that it would
not interfere with the Muslim Lavy, forces “inimical tq the
Muslim cormunity shall use the judgement to secure the
extinction of Islamic lav and the promulgation of common

civil code,"ss

It 1s further argued that “the Shariat is immutable

and valid for all times and all societies ard no human

66

authority can touch® 1t ; and till Muslim community itself

/,J—--.

-

>
lav should not be encroached upon cither by legislation

067

asks for it, it is only failr that the Muslims® personal

or by too liberal a judicial interpretation. vhat \ %\
™

is therefore being said is that °the courts of land mnst\\

not go outside the existing answuers of religious authorities
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and the zeligloits authorities themselves cither cannot
or will not give a noy reply to the vomar®s age-o0ld cry

£or helpoaso® 68

Thus the dialectic between the progressive, and thoe
retrogressive, reactionary and fundamentalist elcrents would
koep surfacing in the dialeetics of future, that would
ultimately declde, which of these two clements would rolont
to the other would depend on vhich onz is more got:énto
The Supreme Court judgement, anﬁ enlichtencd pesople‘’s
support to it show that the dialectics of futurc vould

gtrive in £avour of Wo-manclateralism.

Uniform Civil) Codc

In one more of its epoche-making judgements (Shah
Bano case mentioned sbove) the Supreme Court has expressed
its regret thét the constitutional directive in Article 44

for a uniformmn civil «\':ode69
70

(ucc) has so far remained a
dead letter,’ “wWomen form nearly 50 percent of ths popue
lation of India, yet there &3 no such being as an °Indian
Women', she 4s either a Hindu, Muslim, Christian, Parsi or
tribal and is discriminated in law even today in mattors
that affect her lifec most intimately and deeply. Tho degrec
of discrimination depends on the mere incident of birth

in a particular homan".n

The confused cacophény of clash:&ng femily lawvo arg

~ as much an insult to men as they to women. X% results

in judges handing down varying interpretations of sacred

texts; greedy lawyers preying upon distressod and ignorant
people: and peopie undergoing fake conversions to cscap2
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the conscquences of thelr actions under thelir own laws,
In the patriarchal scheme of things, then, wvomzn carn pridé

of place as victimsa72

In short, the fundamsntal rights
guaranteed to Indian vomen arc taken awvay by thecs family

{pexrsonal) laws.

In the early history of every nation, religion came
to bz closely associated with the growth of law., Divins
sandtion, rather than kingly cedicts, was more powarful
in enforcing such laws, That is how the code of Manu came
into being., It is a compilation by the priestly class
and it is ascribed to a mythical sage HManu to give it a
religions sanction. The lIslamic legal system had a similar

Qrigino73

then the British took over, being shrevd adminise
trators, they followed a liberal or laissez faire policy
in respect of matters which they considered to be intimately
personal like ﬁafriageg divore> succession etc., although
they could hawve codified such laws also., And so it is
that ve have the most sorry gpcctacle of special laws
relating to marriage, divorce, succession etc,, applicable
to persons depending upon whether they are Hindus, Christians,
Parsis or Muslims.'® Shat is vhy it is observed by Justice
Krishna Iyer, “If law must serve life ~the life of the
many millioned masses vwhose lot has bsen °blood, toil, tears,
and sweat® |[here women| <the crucifixion of the Indo-anglican
system and the resurrection of an Indian - Indian system
15 an imperative of independence.® >
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After passing of the Hirdu code Laws, (laws which
have very little religions significance about them), 4t
was felt that the other commmnities in India vould like
to havwe a similar look at their personal laws, Thc Law
Commission undertook a study of the laws relating to Chris-
tians £from that point of viow, but for some reason or other
a Bill introduced in Parlisnent was allowed ¢o lapse and
not revived subsequently. Fhe Govermment ceems to be
taking the stand that the urge for reform must conz from
the community concernzd, although this was not applied

strictly ih the case of Hindu Lawavs

It is absolutely clear that perscnal laws even in
thelir present limited sense, ¢an bz altered or abolished
vhere public interest demands it. Laws can never bes static,
They grow with times, New situations demand ney solutions —
whereisziie dlalectics of law. Reason is the soul of law,
When reason is dead the law is dead. What 1s required
is a rational approach ¢to© the law, shorn of all prejudices.
There are many provisions, as mentioned earlier, in our
personal laws vhich deny equality to the gexes. Further,
the existence of separate personal laws may encourage n2w
elenments (it has encouragzd the Sikhs) to claim that they

also should have some personal laws.’!

It is dus to this disparity that women in certain
communities have to suffer in silence. The Supreme Court,
vhich in another recent judgemont gave a ¢all for unifomm
code in marriace laws, £inds only one solution to i¢ 3
to introduce irretricvable breakdown of marriage and mutual
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consent as grounds of divorce2 im all casoao78

Kapila
Hingoranl states, that the commumity of property concept
should?in»all personal laws°79 Besidos, the Supreme Court
in its clarion ¢all has alsb varned that “no community
is likely to bsll the cat by making gratuitous concession
in this-regardg° It is the State’s duty to strive for a

uniform code and it has legislative compstence alscago

The Indian Govermment stands on tvo stools and shifts
its waight from foot to foot. It is committed to the UCC
{(mercifully there is no deadlin=), But it is also committed
o its promise to leave Muslim personal law alone—-ever
since the UCC has become identified with the lMuslims it
has ’ | indeed become
a veritable battleground. Forgotten meanvhile, are the
silent spactators vho also have an interest in the subject 3

Christiians, Parsis and Jewsuai

sitting in Delhi or Boubay the “national® leaders
are absolutely positive that sdoption is aguinst their
religious law and yet in far avay Santhal Parganas Muslims
sergnely adopt and give in asdoption, cven across zeligionsosz
It may also b2 pointed out against, the critics of UCC -
for vhom "Islam is not a religlion alon2 but a code of life
and Muslim personal law consequently is not only law but
religion, Interference with the personal law, therefore
constitutes, in the Muslim eyes, an interference with religion”%f
that “The holy text [Moran] confers innmumerable richts
on women and treats them with utmost respect. But novhere

84

in practice does a woman have these rights,.® Thus, the
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HMuslim Personal Law as stated and practised judicially
deviates in a nunber of situations from the primary cdicts

of the Qnﬁranges

In such a situation ¢o0 argue that the
Muslim personal lav is religion® is nothing but a gambig
of obhscurantism, which sz2rves nonz2 but the patriarchal

scheme of things.

Dhagamwar, makes two points, namely, that we already
have a large nunber of laws c¢lvil and personal, which havo
uniform application, And that there are local practices
by small religious groups vhich are, unknowm to their

national leaders, contrary to their lawsoss

In passing,
it may also be mention2d that many Muslims were governed
by Hindu law as the customary law prior to the passing of
the shariat Act, 1937, vhich goes to show that custom can

always overyide so-called personal lawso87

The common code, then is the nced of hour to put
an end to the silent sufferiﬁg (vhich makes women a clasg)
vhich most women undergo bocause of the fYconfuscd cacophony
of clashing family laws, The UCC, as Justice Krishna Iyor
has put it, will b2 formed by ®picking and choosing from
many sSystems, 80 as to suit our ethos and express the ganius

8

of our culture in accordance with the times"s < vhich

vould b2 in tune with °‘dialectical egalitarianicm®,

e immediate inefféctiveness of such legislation
{t.e., the UCC) is, however, hardly a reason for not cnacting
it. I£f onc has a law onz can cxpect it to bacome cffective
at scm= stage., Hindu women are beginning to stretch thoir

9

wings, and to usc their zightsba The dialcctico of future,

then would sece the enactment of the UCC,
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IX

Tho present section vould dilate upon the propar role

of a judge as only recently the Supremo Court has passed
enlightenzd verdicts and legal ald, vhich are two very
important ingredients of the dlalectics of future,

Tho Propsr Role of Judas

For lord Demning “... T2 proper x:;:le of the judge
is to do justice Setween the partics beforc him, If. there
is any rule of law vhich impairs the' doing of justice,
then it is the province of the judge to do all he legi-
tima’tely can to avoid that rule - or evon change 1¢ -—so
as to do justice in the instant case before him, He need
not wait for the legislature ¢to intervens ¢ because that
can never be of any help in the instant c¢ase, In the coursec
of time the reasons Efor the rules| may cease to bz valids
but the rules remain binding. Raw days may bring the pceople
into new ways of life and give them newy outlooks and with
these changes there may come a need for now rules of law,

to control the n2w order and to reflect the newr outlook

:jfhis would be subsumed under the third category (C)

of the working paradigmatic templet 1] « The old rules

[ S

must then be modified or else the itszlf will stagnate,®

2

This truth was observed and well stated by Sir Henry
#aine nearly a hundred yearsago @

®Soclal necessities and social opinions axc

alvays more or less in advance of lawv, e may come
indefinitely near to closing of the gap betwcen
them, but it has a perpetual tendency to reopen
[Wherein, 1lies the dialectics of lay] . Law is
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stabley these soclieties we are speoaking of arc
progressive, The greater or less happiness of a
p2ople depends on the degree of prompitude with
which the gulf is zmx:::m—::ad.s"3

The preceding observations are made in contradistinction
to the following one s

20ur administration with its trinity of instrue-
mentalities s+ill lives in the medieval ag28 oo
[ There is thus a] need for judicial sensitivity
and professional accountability and processual
modernity.®®

B,00 the Constitution envisions the court systcm
as more than the dispenser of legal justice and goes
further to make it the judicial azm of Civil Revolutions.oo
Thus the Indian judge not merely declares but also executes,
not merely guides himself by law but uses his armouzy to
the extent necessary to secure justice, soclal, cconomic
and political, why, even interstitially legislates to gpin
social justice out of black letter 1w, and beyond it
vhere it is silent. - The poople not the ¢laso to wvhich
the °brethren® belong are the law’s clientele, and courts
cannot fold up vhen the cry for relief is heard, Law is
vhat the judges make of it, freed f£rem the fetters of
dated tradition and bent on forward~looking compassion and
quick relidf. Empathy for the necedy is the open pesame
of Indian Justice, The democracy of remedies focuses on
1ife’s agonies, not on unravelling abstractionss on actual

relief, not on declaratory decmasg"s

The court system is the swvord and the shield of
the entire peopleqe A p?achydemic Judicature is a contra=



diction of our Constitution,! A cold ver is on batwoen
the cchelons, executive, parliamentary, and jvdicial,
on the one hand and the Constitution and its socialist,
szcular, democratic beneficiaries on the other, Tho
fight among the instrumentalities is more cver sharc of
power rather than over the rising cgalitarian demands of

8

the people = this is another manifestation of the

dlalectics of law.

-

The judicial process in its operational exerciscs
must adopt a holistic perspective and be impregnated uwith
humanz concerns lest the system be dismantled by the _
furious explosion of frustrations. erupiing out of the
collapses of the rising revolution of aspirations, Lc.ﬂ:.~ ‘
no one say Law has slain Justice, L2t no ingcription
anhonﬁce the cemetery of social justice nor declare s Here

lies the Law., Rest in Peace 19

- To mutilate rightful social justice through ropro-
ssive legal injustice, is to breed mutiny by the masses
through explosive illegal justice., A cultuxé not of cone-
frontation but of confluence of legal justice and r}eOple's
Justicz ig the highway to a social justice State, His
(Justice Krishna Iyer's) final appecal is for the practice
of the integral yoga of Law and Justice by the trinity of
instruxzentalities the lagislaturc, thoe Executive, and the

Judiclary, Justice is what justice doesolo

Indian judiclal feudallsts may disagree even with

Lord Denning's new jurisprudence. When we are challenged
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by changz, resdjustmsnt, rcnovation, and innovation arce
inzvitable safety - bolts. The Indian judiclary has a
chapter of glory if it agrees to place the graveston2 on
the old social order and lay the cornesrstons on the new

order to the extent it lies within judicial powatoli

The judge is an activist agent of the constitutional
revolution., The judges are engineers of law-in-action.
Indeed, the developmental potential of judicial action and
the ombudsmanic function of the court process are horizons
currently beyond the perception of the robed profession,
Judge powar, i$ - summon=d by an expanding universe of
remedial possibilities beyond the Ron of the traditional
Judges., We cannot be governed by voices froam the grave,
and piecedents 80 dear to obscurantist and orthodox jurist
are dated dognas, no_longer legal tender. To retreat £rom
the constitutional responsibility to be legal engineer,
ovarseey, ombudsman and sentinel on the qui viwve, is judicial
pusillanimity unwotﬁhy of a major instrumentality ordainzd
to aid the revolutionary social order in vhich 3

SThe State shall strive to promote the walfarc
of the people by securing and protecting as
effectively as-it may a social order in vhich
Justice , social, econcmic, and political,

¢hall inform all the institutions of the national
11fc © (art 38(1)).}2

Justice Krishna Iyer’s conception of the Indian
Justice System and judges is radical. The judge must be
participating catalysts in the national process of Develop-
ment whereby the people «=the large hunan sector afflicted
by harrowing varieties of handicap will enjoy justico
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in its fullest meaning. Therefore wve noed a now justice
jurisprudence, charged with the egalitarian ideology

of soclalistic development and dignity of personhood, turned
into the living realities and social trgnsformation of
India, WHWe need & vhole range judicial techniques and nons
Judicial alternatives vhich will establish a pragmatic

nexus botween law and life --another dimznsion of the
dialectics of law, mentionzd in the introduction. Pinally
ve nced judicial and para - judicial ca%res vho will execute
the testament of social justice true to the oath of office
to uphold the constitution and the laws? Here corss the
conscience of the fule of lawy =g nztr judicial - cum - non =
Judicial ccxmmxhity with a militant commitmont to make

the Constitution and its Presmbular Promise a logally
enjoyable title -~ deed of richtass A nev hoart; a nev head,
a new hands vhich will transfom the constitutfonal tryst
£rom printed rhetoric to practical foronsics « that is'a

consummation devoutiy to be wishcd, 013

Theodore Roosewvelt noted 3

©In ordinary and the low sense which va attach to
the word °partisan® and °political,’ a judg> of
the Supreme Court should bz neithers But in the
higher sense, in the proper sense he is not in
my judgement fitted for the position unless he is
a party man, a constructlve statesman, constantly

" keeping in mind his adherense to the principles
and pGdicies under which this has been built up

and in accordancc with which i must go onoooﬁm
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Justice Beg Obscxrved @8

9soe there is much greater nzed for them [Judgas)
than there was in the past, to bo conversant and
concerned with problems of national welfare in gll
departments of life, They cannot possibly bo
required to withdraw into shells of an artificial
and isolated existence, where the mind stagnates,
knowledge becomes rusty, and awvareness of current
problems and ways of thinking vanishes, Thos2
who recommend such isolationism on the part of
our judges forget the trusz needs, the right place,
and the proper impliceations of the judicial
function in our country today under the existing
COnstitutionc“ls

8ir C.K. Allen stated

“The previous tradition of judicial independence
may bz impalired, and our expectations of cound
and reasonable judgement , which arc not out of
harmony with existing realities and best concepts
of what is just and richt, particularly in the soclo-
economic fields are not likely to bz m2t morec satise
factorily if judges are required to abstain com-
pletely from invigorating academic discussilons
and intellectual exercise outside their court -
roamsa"16
Judicial dynamism is not judiclal imporialisml’,
In India, Moﬁtesquieian fundamentalism will £rceze to death
Judicial activism obligated by the Constitution itself .
Robed brethren should bz ready to be enlisted as echelons

18

of the justice tevolutiéno The dogmas of the quiet past

are no longer adequate for the stormy psesentoxg The
dialectics of future would necessitate the Judges performing
their role as that of ‘an activist agznt of thes constitutional

revolution®, " Finally, since the touchstone of truth in a
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democracy is service to people, the question bafore the
justice system is Ea_t least pertaining to v:rc:aszl__] 8 Are
you myth or reality ?”20 ™e dialectics of future, would
portray wcmen no moxe as mayao but as an entity vibrao
ting vith 1ife not in mythologies but in existential situa~
tions, which has to be seen with wamen®s eyes, for any
judicial pronouncement ’co have any meaning for many womzn®s
1izs, Further the dialectics of futurc would kindle the
awarensss in the judges that “ve need not so much lav as
Judicial conscilousness. Lav must b2 liberated £xocm the

2! $n order to manumit women £rom their

interpretive mess,”
patriarchally imposed societal hibarnation = which has
made man °"mortally immortal®™ as compared to woman vho is

“{rmortally mortal® {( an embediment of °manolatoralism).

1egal add

among the groups which the Committee on legal aidzz o
identifies as aeserving legal ald are vomen also., This is
s0 bzcause the women in India so far do not have cqual

status with men (and therefore spacial care has to be provided

for legal assistance to women).

More necessary for survival of the judiclal
institution vhich is in peril of being jettisoned, is the
modernization of judicial management technology, sensiti-
zation of judicial process and personnel and diversification
- of floxa of justice «~all geared to the fulfi;ément'of
the constitutional objectives spelt out in the preamable.

It becomes a democratic obligation to make the legal process
a surer means to social justice, The major strategy to

end the estrangement between the lav and the lowly is



234

legal ald in its comprehensive coverags which is vhat is

meant by the expressive 'juridicare°23

Side by side (large valleys of pemury., illiteracy,
social squaslor), in uneasy coexistence, survivos a lav
administration shaped by the British and cnshrining valuzs
not wholly indigencous or agreable to Indian conditions,
scaring away or victimising the weak through slow~motion
justice, highepriced legal servies, long distance delivery
centres, mystiques of legalese and lacunose lawvs and a
processual pyramid made up of teetering tiers and sophistie-

cated rules and toolsoz4

This soclo-legal service is a summons to an-inter-
professional consortium of lawyers, judges, legislators,
social workers, law teachers and students with a view to
make law an instrument of social justice for thosc who are
in need, By offering legal advice énd counsel in court,
by educating people in their legal rights and helping to
win them in practice by reducing or subsidising tho cost
and delay of litigation, listening to the grievancas of
the humble and by identifying vhere law lags or is injuriously
obscure and suggesting suitable action throudh refom -
oriented litigationa by championing the cause of the worker,
yife, consumer, tenant, tiller, and victim of wooden
officialdom, by sensitising thé legal and judicilal professions,
by involving the community in the judicial process at certain
levels and through other forward locking measures, the legal
ald ensemble seeks to make the rule of law a dependable
ally of the weak and a liaison betuesen the statute book
and the deprived. Law leads to order only with legal
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aid. The spiritical essence of a legal aid movement consists

5 The dialecties of

in investing Law with a human soul.>
future woi:ld embolden this movement for an even more attene

tion and aid for women,

The preceding observations show that the dialectics
of law bolstered by the dialectics of future is bound and
will be harnessed to lead to the degenderization and departe
rj.aréhization of our soclety rooted in dialecticail egali;;:ianism
or ’#lo-manolateralism' - uprooted then will stand *sexist

dialectic? or ‘manolateraiism,® S.e., 'femme<genderocide,’
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_CHBPTER VIT
AR _GCVERVIEW

Tarouchout the prosent dissertation the only
refrein has keoen that the dialceties of law has not boen
able to redeem womon £rom the patriarchal “ethos, eabience,
mores and nonas“i-a obviously due to the sway of patriarchal
moorings, patriarchal £undamentalis¢, and patriarchally
propalled retrogressivity,

In the present study, w2 have refuted the argurent
of Bryan S, Turnzr, that “A comprchensive system of insti-
tutionalized patriarchy no longer existS...%> and regard
this argument as'Patriarchal Fallacy®, i.e., the fallacy
that makes one discern the demise of patriarchy, when rather
it is we2ll-entrenched, thriving, psmmeating and pcrcolating
to all the realms of existence; vhich tends to perforate
the susceptibility of many a people and thereby abat the
perpetration of vomen®s oppression. Law, then is mado the
arca of present study to understand the ramifications of
patriarchy. BNot-withstanding, som=z recant cnlightened judicial
pronouncements and observations, law happens to be a God
that has failed in ameliorating the status of women =a
constitutional aspiration.

In the £irst chapter, we have introduced the present
study by elucidating the problem the concepts and the femninist
theories. As observed here, and throughout the present
thesis, most laws promulgated to protect women's rights
are antithetical to the very Constitution of India. Further,
the male ethos, the latunosity which porforates the structure
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of legality, the retxogréssiva elements, the lax implem2ne
tation or enforcement, the ganderist judgements, and the disge-
tinct personal laws grounded in religion, combine and fom
the preda-tory multisprongazd force, vhich attack woman and
their rights - thus upsstting the cemancipative pressures in
the dialectics of law by emboldening the patriarchal forces,
This patriarchal hegemony, buttressed by the legal system
‘obliterates the very existence of women and transmogrifies
them into non-entities 3 “the inessentia1°3° This manifegts
the fact that the status of Indian wonen is more closer to
the paradign of "sexist dialectic?®, i.e,, ‘HManolateralism®
and far awvay fran the paradign of °dialectical egalitarianism?,
i.e,, *Wo-manolateralism®. That is vhy, the prescnt thesis
takes its eue from this paradigm (i.¢., °dialectical egali-
tarianism®) and the radico~socialist feminist¢ position-=vhich
derives its strength f£rom the merits of both the radical
feminism and soclalist feminism and doés awvay with the flavs
of both ==, while flaying the patriarchal establishment,
rejuvenated gyratiously by the ongoing ®soxist dialectic,®

In the second c¢hapter, an attempt is made to furnish
the paradigmatie framework, in order to tie the praesent study.
The general paradigmatic framevork is guided by thc phenomenolo=
gical proﬁosition that "society is a human productud The
paradign of *gsexist dialectic®, shous that "soxist soclety
is a man‘*s product®, vhile the "soxist gelf is a soeclal preduct.'
Lav, being a reflection of the nommative structure, generally,
(vhich is patriafdhal) is manipulated and manccuvrcd to
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the detriment of womon, Lav, thus boecenes a potent ¢ool
£for perpztrating and parp2tuating the oppression of wemnon.
since this patriarchal structurc of our socioty is crected
by men, it can b2 dismantiod by Women (Women and men) = a
phenomenological fact.

The way a depatriarchizad society could be
astablished is what the paradiga of °dialectical egalitarianism’
endeavours to show., It has besen pointed out that in a
depatriarchized and degenderized society the legal system
will play a very prominent role, by not only conscientizing
people, throuch its promulgation, adjudication and implemen=
tation activities but also being itsclf open to times (the
innovative role) and opaning times (thz adaptive role).

This centrality of law is so becauso, law tvhich is a reflec-
tion of the normmative structure, is also an independent
variable. In fact, there is a hicracchy of normative valuz=s
and in this we £ind that there are poople (though minuscule)
at the top of the hierarchy, in many societies, who transcend
their times and are critically awarc of the oppressiveness
of certain values, vhich their soclety professes, edores add
wallows in. It is this body of people who bestow autonomy
to law, Being a conscientizing-agent in a dopatriarchized
soclety, the dialectics of law would help in building a

nay normative and substantive structurc. Thus it would act
asra conscientization-multiplicr, its2lf being sensitized to
vomen’s causc, This susceptibility and sensitization of

the legal machinery to the phenomenological reality of

women, would see not an end of the dialectics of lav as
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4% would represent the ongoing dialectics in tho axistenes,
coven of a depatriarchized society.

The working paradiomatic framsworlk, wvhich along
1ith the gencral paradigmatic £ramcwork warps and weftis
th= present study, has evolved to show that the innovative
rolo ofv lav (the third catagbs:y {C) ., ¥nich identifies
£ho pressures exerciscd by the social zoformers and
vomen’s organizations) gets transmuted to the adaptive
role {the sccond category (B)). This io 50 bzcause °Lav
initiates changes vhich are not yet accepted or cxpected

by the members of soclety at larga"s

It is for this rcason that the gdaptive role of
the legal system takes proainsnce and thus, it 4s noted
that, “In India lav has a difficult role to play. In
the Wose, generally speaking, lav follows public opinfon.
In India, on the other hand, law chould mould public
opinion, remove traditional attitudes and foster now

?&1@30“6

The third, fourth and £4{th ghaptors aro substan~
tive, which attempt only to analyze in consonancs with
the concepts of the f£irst and sccond chapters; In the
third chapter, vhile analyzing the case of the Hindu Cedo
" Bill, wo try to plunb the legislative dialectics betwecn
the progressivists and retrogressivisto., This chapter,
highlights one very dismaying and dicmal ﬁhenomenon that
in the typé of progruossivists (here the Gandhian) lay,
dermant the fundamantalists. This gots revealed whon
the samz people who drafted the Constitution, successfully
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8talled the cnactment of the Hinduw Code Bill for many
years. WWhich, wvhen did sce the 1icght of the day, was
reduced to a tenuous and emaciated body f£racmented into
many lawvs., The nat effect of this happencd to be the
aggrandizement of status quo, i.e., the male hegomony.
This trernd percolated to many legislations proamulgated
in the midefifties o the sombalance of vhich is retained
in many of the recently cnacted logislations also,

The fourth chapter, is vhere we citamince, marriage, guare
dianship, and adoption richts of women in constrast to
men, It discovers that vhen law has tricd tc; erhance
and mi&ora'be the status of women, it has dons, half~-
heartedly, as what it provides with onc hand it usurps,
it by the other«duec to rampant lurking of ombiguities

and lacunas.

OCur focus in the f£4£fth chapter ig on, divoree,
naintenance and inheritance rights of womsn., Hore, too
as in the fourth chapter, it is disscovered that the law
lags bzhind the principles, vhich have alrecady been acceopted
by our Constitution - vherein lics the dlalectics of law.
Since the patriarchal forces are inimical to the clevation
of the relegated status of wcmen, such laws eéaily dance
to the tune of patriarchy = thich vhilc enacting certain
legislations provides multifarious loopholes. vherchy
lav stands abrogated, Furthormore, it is noted in both
the fourth and f£ifth chapters that excopt few recent
enlightened judgements, most of the judicial verdicts
have cndorsed the sovereignty of the male principle or

patriarchy or machi=mo,
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In the sixth chapter, v2 look forwvard as to wvhat
could be the demands of futurc - vhorein lies the dlalectics
of future, It attempts ¢o look throucgh the gpzactacles,
of Wo-manclateralism and the futuristic role of the legal
system to ferret out ways of obliterating the imbroglio,
vherein wvomen lie embzdded. The dialectics of future,
then seeks to answer the qusstion, quo Vadis ? ?&e answers
provided are not idcalistic, rather they emanate froem
the vivid ground of reality., This chapter concludes
with the optimism that the dlalectics of law bolstered
by the dialectics of future is boundand will be harnessed
to lead to the degenderization and depatriarchigzation
of our society rooted in dialectical cgalitarianism, i.¢..
memhmmnmemmmwdmwwulﬂmd%wmt

dialectic?, i.e.,, manolateralism,

Further Observations

The dialectices of law, show then, that even soms
legislations vhich have come inteo being, are not as radical
as they were befors promulgation. Even vhen enacted,
the residuss of radical elements in such Acts, ¢tend to
get dissipated and ensrvated because of myriad ambiguities
and lacunosities. Moreover, no soomer an Act is cnacted
it gats senile, becavse of its incorporating the obsolete
clauses (the Hindu Harriagz Act, 1955 is a case in point)
in its fold, Aas a =equel to this, cven a ﬁajestic‘law
comes to noucht, as it is a treec without roots, an ocean
sans water and a body sans teeth, It is placcd on &

pedestal, worshipped in glory, apotheosized into cterniity
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and Platonic esscnces. Thus, this Avatar = Lavy - RIvwer
gots incarnated, therefore ... What uwe nced urgontly,

is hunan ascent, more than divine descent.” Nevertheloss,
the dlalectics of law becausc of the dialectics of

futurc holds a promiss in alloviating ond obliterating

voen’s oppression.

The legal reforms initiated after Independenco
then have not improved the lot of wemen., The following

could bz some among multifarious roasons ¢

{a) Fgnorance of Lawyp
{(b) attitudinal inhibition, lilko. fear of public opiniony
{c) Unfamiliar, formal, cumb2rscm= 1ega1' proceduress and

(d) 1Incapacity £o reach and usc the legal mechanismoa

Besides, “ijodern Indias scems to have at least two parallel
o one for men and
legal system®,” [the other for women, For instance, des-
pits the enlightencd clausos in tho Spetial Marriage Act, 1958
{as also in the Hindu Marriagz Act), Pit continues to
treat the husband as the favourced benzficiary of most
forms of statutory protection. The most glaring defect
in these two Acts as they nowr stand 45 that they do |
not éive an lota of legal protection to women whose
husbands bring hcaz concubinzsg, In such cases, all that
is offercd to a women io the right of diveorce, and the
right of maintenance, but not the right of a partner,
Laws ensuring male precminencs are not the best insurance
for stable marriages, vhich ultimatcely, provide the foun-

dation of a stable society.®>?

In spite of the shortcomings, the legitimacy of
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lay as an instrument of social changs is now accepted

as never before, and is also éracticsedg vhich is certainly
a favourable input in making socisl refom fogislative
process as effective, Limitations of Law will have to

b2 met with primarily by law itself, and on an emergoncy
basis, vhich means atypicality, short cuts, in fact any-
thing that helps. If the administrative and applicatory
machinery of law is amplified and consclously made
favourable for women, it would encourags and cnable them
to take advantage of the substantive law relicfs made
available ¢to them, Until and unless the legal mechanisna
is freed of techriglistic formalism, 1 law would remain
an alien entity and its prescription beyond their reach.
Reformm legislation pertalining to family would benefitc
the image of Indian law, but will not benefit the Indian

12
WOmen,

One suggestion in this direction, cmongst various,
is the substitution of the present judicial machinery
by Pamily Courts for resolving all issues relating to
family. This is so recommended because the statutory
lar in all matrimonial matters follcws the adversary
principle for giving relief, i.e., the petitione‘r: seeking
relief alleges certain facts and the respondent refuties
them.,. In addition, most of the grounds in these statutes
arc based on the 'fault principle?® instead of the breake-
dowm theory. AS a result, strong advocacy rather than
£amily velfare is often the determining faétor in thesc
cases, The absence of distinction betwoon matrironial
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vhich stands in the wvay of conciliation and further
embitters the relationship of the parties, Conciliation,
vhich ought ¢0 be the main consideration in all family
matters, is not the guiding principle in the statutes
dealing with them, That is vhy the Coamittec stromgly
recommanded the abandommz2nt of the cstablished adversary
syotem for settlement of family problems, and the cotablicho
mont of family courts which will sdopt conciliatory

methods and in-formal procedure in order to achiewve

socially desirable xesu1t3013

that dawns in the prescnt thesis igs the fact that
“Laws can never bs static. They grov with times. Row

new solutions. Reason isthe soul of Jaw .
situation demands |when reason is dead the law 4s deced.®

14
It also highlights that “A chang= in the lavw <o.. can

do little tovards altering institutions that arc entronched
in the value systems 0f a society [}ybt laws can and
.Shonld ba made as strong as possibléilq Morc so, when
these valu® systems arc contimously reinforced by social
sanction as well as by the popular media, and have been
traditionally used, as they continuve to k2 today, by pover
structures as a weapon to suppréss protest or deviance.

A significant change can only comr2 through the shifts

in consciousness and power that result from public ectioncnzs

The dialectics of futurc — vhich vould aim at
’woqmannlaéeralism’ by extirpating °‘femme « gondeorocide®
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having moved £rem the anacsthotized stage (*sexise
dialectic®) to the conscientized stagz ('dialcctical
egalitariasnisn?) «and the prescnt disscrtation arxe
guided by the succeeding cbservation that in the fleld

of law, the last deczdc (1975 1985, International Wcaen's
Decade) has &2cn the passing the Equal Remuneration Act,
199G, , the Criminal iav (imendment) Act, 1983, the Douwry
Probibition (Amendment) Act, 1984, and the Family Courts
Act (1984). Both the dowry and rape laws were amended

in the face of considersgble pregsure from vomen's groups.16
Yet in spite of the recommendations of the 7ist Law Commission
and depositions by woren activists £rom all over the country,
many of the suggested changes wore ignored by the govern-
ment. This the Dowry Prohibition (amendment) Aci leaves

us exactly where we were before ¢ prohibiting dowry while
allowing families to prescnt "gifts®, and the rape law,

while bringing in some progressive changes, leaves out
others, The failure of the implementation of the Bqual
Remuneration Act makes it clear yet again that enacting

laws alone is not enough s Accompanying legal literacy,
grassroots consciousncss raising, politicisation are

all #ools of dhange°17 This auateness is indispensable

for dismantling and pulverizing the patriarchal canopy

and panoplye. This insight takes salience in the presznt
circumstances becauss “this wonld, which has always belonged
to the men, is still in their hands; the institutions

and the values of the patriﬁrchal civilization still

survive in large part°“18
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Further Explorations

The arecas vhich n2cd further cxplorations are
firstly, a more detalled diachronic study of the dialectics
of lay and the status of Indian women, Secondly, a
phenomenological study could also bo done lto take notice
of the dialectics bztw2en the macro institutions (1lilke
law) and micro rcalitics (of women) — of legalities.
This 1is all the more pertinent in the light of a serious
limitation of the prescnt thesis. Phencmenclogical
richness is lacking in the presont discortation, as it
is bascd on s2condary sources and not primary, for its
data. This snag comes in wvay of operationalizing the
general paradigmatic framework,

Thirdly, vhat in fact can b2 examined is vomen's
awarensss of law and its accessibility. TFourthly, the
nexus between the enlightenzd judicial pronouncements
and ‘preditections of the judges®l® can be cxplorca to
discern the continuity of one coterie of julges ian con-
tradistinction ¢o the other in giving resplendent judge-
ments in favour of women, wvhile the other gonuflect to
the male principle and sacrificc woman®s rights on the
scaffold of patriarchy. Pifthly., a more detailed
study of the Acts and its ramified impact on women®s
rights and their status, could be another area of cxplo=-
ration. Sixthly, most of the chapters of the present
dissertation could as well be a bed-rock for distinct
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explorations, Finally, speaking in general temms, the
indispensibility, of *feminist methodology'zo in women's
studies could as well be explored,

LR 2 & N & B
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Chronology of Laws Protecting wWomen

Special Marriage Act

Prohibition of Satl Act

Mapilla Succession Act

Fatal Accidents Act

Hindu Widows Remarriage Act

Indian Penal Code {3ections 2%4, 312, 313, 314,
354, 361, 362, 366, 3I66A, 366B, 372, 373, 375
394, 493, 497, 498, 509).

Parsee Marriage and Divorce Act

Native Converts Marriage Dissolution Act

Indian Divorce Act

Indian Christian Marriage Act
Indian Evidence Act
Special Marriage Act

. Married Wwomen's Property Act

Indian Majority Act

The Bengai Muhamme dan Marriages and Diverces
Registration act,

The West Bengal Muhammedan Marriages and Divorces
Registration Act |

Guardian and Wards Act

Age of Consent Act

Criminal Procedure Code (Sections 47, 51, 125,
160, 205, 360, 416, 437).

. Civil Procedure Code
- Anand Marriage Act



1923

1925

1928
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1935

1936

1937

1938

1939

1943
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..

L1

(1)

e

(1)

(1)
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Tfavancore Christian Succession Act
Mapilla Succession Act
Ban on the traditlon of Devadasis Cochin Christian
Succession Act The Reforms Act
The legal Practitioners (Women's) Amendment Act
Special Marriage Act
Age of consent (Amendment) Act
Hindu Inheritance (Removal of Disabilities)
Indian Succession Act
Child Marriage Restraint Act
Hindu Inhesitance (amendment) Act
Kutchi Memons Act
Hindu Gains of Learning Act
Madras Marumakkaftayam Act |
Mysore Hindu Law (Women's Right) Act
The Assam Moslim Marriages and Divorces Act
Parsee ™Maryiage and Divorce Act

ACya- Marciage vajidataon Act

- Hindu Women's Right to Preoperty Act

Muslim Personal Law {(Shariat)
Application act
Inheritance Family Provisiona Act
Dissolution of Muslim Marriages Act
Muslim Personal Law (Sharat) Application
(amendment) Act
The Bombay Prevention of Hindu Bigamous Marriage aict
Hindu Women's Right to Separate

Residence and Maintenance Act
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1947 5 The Baabay Hindu Divoree Act
The Madras Hindu Bigsmy Provention ard Diverca Act
1948 5 Employees State Insurance Act
Pactories Act
HMinimum Wages Act
1949 3 Child Marriage Restraint (Amendment)Act
Indian Pé&lico Act
The Orissa Muvhammedan Marriages and Divorcos
Registration Act
i950 g Bihar Douwry Restraint Act
Constitution of India (Articles 14, 15, 16, 23,
38, 39, 42, 44, 325, 326).
1951 3 Plantations Labour Act
1952 3 Christian Marriagzs Validation Act
Cinzmatograph Act
Employees, Provident Funds (and Family Pensions)Act
Inte~states Estates Act
Maternity Ben=2£it Act (Travancore) Mines Act
Suppression of Immoral Traffic Act
(Hyderabad)
1954 Dramatic Performance act
Spacial Marriage Act
The Saurashtra Prevention of Hindu Bigamous
Marriage Act
1955 g Citizenship Act
Hindu Marriage Act
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195G ¢ Hindn Adoptions and Maintenanco Act

1957

1958

1960

1961

1962

1965
1966
1969
1970

Hindu Minority and Guardianship Act
Hirdu Succession Act
Orphanages and Wanen®s Hozes

{supervision and Control)act (Delhi)
Suppression of Immoral Traffic in Womsn and Girls Act
Yomen and Children's Institutions {Control) act
Women and Children's Institutions Licensing Act
Young Persons {Harmful Publication) act

Devadasis Protection (Extension) Act

Supervision of Orphanages and Widow®s Hous: Act (Bﬁ.haz)'
Andhra Pradesh Dowry Prohibition Ace

Probation of Offenders Act

. Childrents Act

Orphanages and Other Charitable Hoxes
(supervision and Control) Act

Dowry Prohibition Act
Female Infanticide Prevention {(Amandment) Act
Haternity Benzf£it Act
Hindu Marriago Uttar Pradesh (Sanshedheona)
Adhiniyam
Matrimonial Cauc3s Act
Beedi and C(igar Workors {Condition of Employmcnt) Act
Foreign Marriages Act
Contract Labour {(Regulation and Abolition) Act
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1971 & Married Women®s Property (Extension) aet
Hedical Tormination of Pregnancy Act
1972 s Paymant of Gratuity aAct
1973 s Criminal Proccdure Code amzndment
Maternity Benzf£it {Amendmont)act
1976 s Equal Rémneration Act
Civil Procodure Code (Amendment)act
t&arriége Laws {arzndment)Act
1977 3 Jammu and Kashmir Muslim Dower Act
1978 s Hindu Marriage (Amendment) Act
1983 » Criminal Law (amendment) Act (IPC,
Sections 228A, 350n, 376A, 376B, 376Cs; Indian
Evidence Act, Section 114a)
1984 s Doury Prohibition (Amondmeont)Act
Pamily Courts Act

Pre~constitutional India had myriad hues of personal
lauvs-the recason for this is aony ons®s gu2ss., In the poste
constitutional era nothing much has changed in ¢this regard.
In this pariod the laws are 50 mentioncd-herc-as to show
that some states took measures to protect voman by lavs,
when such measures were yet to be taken by the Union
Goverrment, Such legal developnents (dialectics of
lay) are conducive to elevating the pluamettod status
of women = though in an immanently limited way (lav happens
0 be one amongst many other tools of changz)., It &s
complementary rather than substitutive, It is for this
reason besides many others as mentionad throughout the
present thesis «-that the preceding Acts have failed to

act (notwithstanding exceptions).
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