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Chapter 1
INTRODUCTIGN

The Vienna Convention on the Law of Treaties of 1969 is,
undoudbtedly, e most significent landmark in the annais of
codification and progress ivq development of lntorutioul lav
in general, and of the law of treaties in partiocular, 7The
Convention was aubcgantuny the handiwork of the International
Lew Conmission (ILC) which, with a bold and {nnovating spirit,

iy

1, The former Secretary General U Thant saids “History will
surely prove this Convention to be one of the most
signiftioant ever adopted in the course of the progrus ive
development and codiffcation of international law,® Quoted
in J,9, Stenford, "The Vienna convontxon on the Lav of
Treatien®, Ur '2ity of Toron vo) (hereinatter

s VoLe 20 (1570) s De 1Be

quoted as UTLS
2, The International Law Conmission (IIC) was engaged in the
codification snd progressive development of the law of
troaties from 1049 to 1866, Four eminent internstional
lavyors « all delonging to the United Kingdom « worked
success ively as Spavial Rapporteurs and assisted the
Comnmission in its work, J.L, Brierly, the first quporteur,
snbmittod in ;11 tbroo Reports (m.vst Roport A/CN,4/23,
: zRation , R (hereinafter
? o 282.433 Second
1081y bpe 0e93; Third

e ) o ?lo#
Report, A/CN.4/43 bid. vol.
Raport’ A/CN &/ 54' ma. vol, 2 21952) PPe 50e668), ON
m'xouy': rougna ir Hersch x.auurpacm was olooted
Gnaninmously as speoui Bnpportour and he submitted two
Reports (First Report, A/CH, ibidsy Vvole 2 (11958
PPe 90-162) Second Report, 3/37. ih1d., vor, 2 1654),
PPs 123-9)3 on S&ir Hersch's appo intment as & Jjudge o
Intamtiom Court of Justice, Sir Gerald Fltmurlon
bscame Special Rapporteur and smmuted £4ve Roports
(Pirst Repert, A/CN, vole £ (3956) PPe 104w

ml %
283 Seocond a.mtﬁ. ) ‘m., vol, 2 &65

16-704 Th Ni4/115, 1bld velo 2 L1088)
gg' 20u48] Fourth aaw‘ Kot m& 1bids, vol. 2 (1960),
Phe 37-813 Fifth Repers, ivid,y vol, 2 (1960),

Ppe 09107), Sir ampm wn,dock succeoaod Sir Gerald as
8pacial Rapporteur on the htw's elevation to the Bench
of the ICY and submitted in all six Reports (Pirst Report,

seotONtd, on noxt page



attenpted %o bring adout an element of order and systematisation
in the law of treaties uhlch has alweys Deen notorious for its
uncertainty and {mprec uton. The Commission has, indeed, struck

(contd, from last page)

A/CH.4/344 vol. R8(1062) . 2'7-80 with nn
addendunm, A/él%%i ma., v i 2 ’ ;
Second aom g A 4/156 ahd 204, 1«-3, zha vol,
{1063), p 369 thl Repors, A/Cl,.4/167 uuc Add, 1.3
ma.ad + 8 (1968), pp, & w th Repers, vcn.uvrz%
.-1:-8, abm.. vol, 8 Yo PPe 3-12; Pifth Repors,
ACN.4/183 and Add, x»t, ibid..vo}.. 8 (1966 ), ppe 1503
Smﬁ ‘lld final Reper 186 and Add, 1=7, 104,y
vol, 8 (1068), pp.- sz-ioa *These Boporn of Spesial
Rspporteurs tomd the baau of 4iscussion by ¢
International Law Commission, which, L{a turn, sudmitted
periocdicsl Reports to the Qeneral Acaombly. rm contrie
bution of Sir Humphrey Waldock has been substantial on the
£inal formulation of the Drafé Articles by the IIC, The
I0ts £inal draft articles (see Report on the vork of its
eigbtuneh session to the Gcn-ux Assendbly, A/ ﬂ.l
s vol, 2 (1968), pp, ) formed the the
uei.ono of the v,n. Conference on the Law ot mue:a
st Vienna convened by the General Assembly in pursusnce of
its Resolution £166 (xxx) of 8 Decenber 1966, The
Conference wvas held in two sessionst the £1rst vas held from
26 March to £4 May 1068 (United Nations centcrcnoa on sm
Law of Treaties (UNCLYT), First Session, 48 s
1988) and the Second Sus!on from O Apr
(UNCLYT, Second Session, 1969)' Ic
Draft Arttoles wore first considered by %ho Connittes of
the Whole oonsisting of the delegations of all the 110
States participating in the Conference, Fifteen Inter-
national Organisations also sent ohservers to the Conference,
The Cozmittee of the Whole pessed the articles with or withe
out amendments by s simple majority. The Committests Report
vas later considered by the Conference in a Plenary Session
vhere the requisite majority ror a@ptxng an article or an
anendnant to it was twoethirds the members present and
voting, ZThe Convention a8 :muy sdopted consists of 86
Articles and an Annex (UNCLY, First and Second Sessions
gial Regards, Doousents of the Conferance, 2D, 255~ eae.éo
ention was ed for signa o
A$ on 31 Deceumber m%n seventeen Btaeu hwo rauned or
mcodod to the convont one Ses Muiti)

T mnwtrmmmnmwmm T
2, 88 8% 31 Decenmber 1972, Doc, ST/LEGQ/SER/G (New York,

3. ig b %sgﬁsﬁﬂenrmht pointed mts in the law ot u'oattes,

spars from the principle of
1ittle sgreoment and there is B ducara at t over

point® maf’car
quotsd‘a.s ’ VO).. : p 2} 9 Pe 17. "%’



& balance batween Jex Jata and h&.tlnnd: in its dreft
srticlesy and while &¢ mumﬁd what was found acceptable in
the existing customary international law on the sudbject, it atd
not hesitste to f£111 in the gaps and offer solutions to hitherto
unresolived prodlems in the law of treaties,

By rag the most inportant and, in retrospect, the most
controversisl of the provisions of the Convention on the Law
of Treaties, are the provisions relating to the invalidity of
treaties conflicting with rules of iug gozens. Those provisions
are important because they represent the incorporation for the
first time in a multi-laters) convention & principle based on
mwnicipel law snslogy which renders void a treaty whoses object
is 1llegel or against pudlic policy, Unlike the other articles
on invalidity of treaties, the artioles regarding jus cogeang
relate to the legality of the odject of the treaty rather then
to the circumstances of its ooncm:cnf These articles have

4, See the statement of the Indisn Mender at the 906th
Maeting of Sixth Committee of the Genoral A:;:gbw,
o1 ¥ f MDlLY I XE30 J ’-t- 0 <Q‘m’ ,

ﬁg'ﬁ ) L 17 > b ’8
» 4966, D¢ 37,

Commi

8, The main provision relating to Juf cozens in the
Convention has been charscteriszed as "one of the most
controversial articles produced dy the Commission,”
Richeard D, Kearney and Rober$s He Do).ton&a;!:ho Tresty
on Treaties®. A.}n. v0le G4 {1970)y Pu O and also
as having nthe formidable repatstion of be one of
the most 4ifficult provisions™, de Dresson, French
Delegate at the Vienna Conference, United Nations
Coaference on the Law of Treaties (URCLY), ﬂxﬁ&lﬂ
&aml. of the First Session, Vienna, 26 iaveh « 24
1968, Hestings of the Commith

para 26,

6, Stanford, n, 1y De 65,

May
es of the Uhole, p. 309,

B ;



also become controversial principally for two reasonsy Firstly,
‘those provisions of the Convention seek to set mm on the
hitherto practically undridled treatysmaking povor of sm.;'
and ars, therefore, considered as restricting their “sovereiznty®,
Secondly, the very existence, scope and effects of ius cozeng
in internaticnal law are considered to be doubtful and, conses
| quently, it is feit that a hasty reception of that concipt
without adequats conceptual ahalysis and pro'cbduul.utuuarm
may only lead to a situation in which anscrupulous and
irresponsible states would use it as a handy instrument for
unflstoral denunciation of gruem for unburdéning themselves
of ineonvenient obligetions, It was ssid that Jua qogeng as &
new ground of invalidity might only join the ranks of its

sister«dootrine of Radus alo sishiilus and endanger the very
stabdility of treaty relations on which the very existence and
future of internstional lawv depend, |

‘Howsver, the protsgonists of the concept of Jus cozank
_argue that the present lack of olarity of its content and
offects 1is no Justification for 1ts outright condemnation and

7+ Sae the observations of de Luna, IBIKZ, Vole 1 (1963), p.78,

8. See genersily the criticism of ooou 8¢hvwzonhrgw, _
“Iaternational Jus Cogou?* 3 A}y Haroh
Reprinted in the Congan
Papers and Proceed n Cong nternational La
at Lagonissi (Gruu) w.a under the ;tupteu or cu'negh
- Bndowment for mtorm fonsl Pesce {Buropean Centre) in 1967,
PPe 117=403 and also re] *inted with some chango- as “The
Prodlen ot Ima'nacio mbnc Ponoy“, ia gurreant Legal
Eroblana, 1965, p. 191 '




rejaoction, In the case of International Law which, %o a great
extent, s a "law in the making®, it would be unwise to makes the
evolittion of normative order slways depend on a perallsi
development of institutional safeguardss othervise Intornational
Lew would never deulopt It 1s said that evolution of new
substantive norms will find $ts own level in the cotirse of time

in the evolution of corresponding procedursl norms, While it is
true that there is always a posaidility of abuse of the concept

of Just cozens, it is equslly true in the case of many other

concopts not only of internstional lav dut also of manicipel

isvw, If the concept 1s found necessary it must be recognised
and adopted at the aearliest, The possibility of its aduse is
no argument for its abandonment,

There is 1ittle doudbt that a structure of worid pubiic
order founded upon the "stability" of international relations
derived from illegal and unlawful treaties,y is bound to be too
weak and shsky and may crumdis even at the slightest jolt,
International law and international lawyers cannot afford to

9, Yasseen {(Iraq) stated that it is “dangerous to subordinate
the developmant of substantive rules of the international
isgal order to the Jevelopment of its institutlons,
the ahsence of institutional mechinery were to be invoked
as a ground for not formulating substantive rules which
wers already part of contemperary international law, the
e oad in’ jeopardyos UNCLE, Firet Seseiony 1068

1ICO® QoparaYse LT 88 & 9
23 of the Comatittee of the Whole, p, ésﬁ,
pavra 26, (Statement by ssmbers and delegates the
InSernational Law Commission, the Sixth Committee of the
General Assemdly and at the Vienna Conference ara herelin
quoted a3 they ara reported in the even
though they are only summary records,



live too long in e make«helleve world abandoning the treaty,
‘one of the principsl sources of Internatfonal Law, to the
vagaries of the untrammelled treatyemaking power of !sovereignt
states, Any systen that does not in'corpouto hnntoui controls
over the lawecreating processes, would de like a rudderless ship
in & storny sea « all Arift and no direction, Bven at the risk
of encountering initially a rash of unfounded clains of
invalidity besed upon JUm cosebfl, it is necessary that treatye
making power, which is also an important lsvemsking instrument,
be sudjected to certain legsl controls so that the future of
Interrational Lav is not tmperilled by one of its own 1imbde,
Bt that is not to say thet everything is perfect with
the concept of w or with its formulation in the Vienns
Convension, It will be shown in the following peges that,
in spite of prolonged and sustained efforts on the part of the
Internstionsl Law Comaission, the prwuxénc in the Visnns
Convention have not been able to completely solve the prodlem
of tdentification and precise definition of dus.cogens. The
solutions to some of the prbbhms relating to jus _gcogena md
its effects, perhaps, lie in the future, The Internationsl
Court of Justice, on whish compulsery jurisdiction has been
conferred for the interpretation and spplication of the
provisions relating to JUK. GOReRAy will have en snormous rols
to play in the delineation of the content of rulss of jug
4ngens and their applicstion in terns of fast changing neods
of tontemperarneocus society.



2lat.of Hork

An attempt will be mede in the following pages to examine
historically and ansiyticslly the various provisions of the
Vienne Convention relsting to jus cogense An enquiry into the
Scaveaux grenaratories snd the juristic writings on the sudject
would, Lt is hoped, reveal she intricscies of the probless

fovolved end the tensbdility of the solutions found, For the

sake of £acility of enquiry, the subject hes been divided into
chapters dealing separately with different aspacts of the
conaoept of jug cozensd.

After making s Brief engquiry into the historicsl bdecke
ground of the concept of jug Corenfs an attenpt has deen made
{n Chapter II to exemine the relationship of ium Sozens with the
manicipal law concepts like pudlic policy. Particular attention
has deen given to the views of pudlicists in favour of and
agalnst the aoncept of jus cogand in internationsl law, It is
sought to be emphasized that the peaucity of judicial dicts
apso uieany recognising and applying peremptory norms should
not be regarded as a rejestion of the concept of internationsl
Jug. sqzanse

Chaptar 1II deals with the drafting history of Article 563
(existing rules of jus gozens) sad Artiole 64 (emergence of new
rules of jug gcoczens) of the Vienna Convention. The problems of
fdentification of rules of Aua cogeng have been drought under
sharp foous snd it is sought to de shown that while those
problems ere 4difficult and acute, they are not insurmountadle,

The extent of the applicadility of the principle of |
separadbility of treaty provisions to a treaty conflicting with



dus _acozens, has bosn examined in Chapter IV,

The provisions of the Vienna Convention releting to the
procedure for the settlenent of 4isputes arising out of jus
sozeng provisions have besh discusged in Chapter V., The
questions relating to locus standi in iudicig in those aisputes
and the status of the treaty pending settlement of the disputes
have also heen studied,

Chapter VI desls with the effects and consequences of the
invalidity of a traaty for conflist with a perenmptory nora, It
is also sought to de established that Articles 53 and 64 of the
Convention (dealing with conflict with an existing and emergent
psremptory norms, respasatively) have retrosctive effects owing
to the fact that the two articles incorporate rules of Jaex lata
end not Jex Lerends.

o the VIIth and last chapter, conclusions are drawm in
the 1ight of the dlscussion in the previous Chapters and it £s
believed that the provision for compulsory jurisdictions of the
Worlid Court in disputes relsting to jug cozeng would substane
tially mitigate the dangers of unilatersl denunciation of
treaties, It is slso believed that the Court is likely to
adopt s cautious approach in interpreting the jus cogens
provisions of the Convention so as to produce the least
disturbance on the existing treaty relations, The Chapter
ends with a brief discussion on the attitude of the Afroe
Asfian states towerds Jjus Jorenss
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Chapter II

THE CONCEPT OF JUS COGENS «» ORIGIN, NATURE AND
TMPORTANCE

WM boen defined dy Professor Bric Suy as
the dody of those general rules of law whose non#observance
nay affact the very essence of the legal system to which they
belonz to such an extent that the sudbjeots of law may not, under
pain of adbsolute guntty, depart from them in virtue of partis
cular agreesments,® As is obvious, the above definition does
not concern itself only with lus cazens under International Law
but with the “Pordmptory norms of any legal system whose
observance is absolutely obligatory and whose non-odservance
carries with it o penalty, Zhe definition also brings out its
salient f«.turo, namely, that the "general rules of law’ to de
treated as Jug gogeng wust constitute *the very essance of the
legal systen” so as to be indispensable in such a manner that
they 4o not permit of any derogation by those to whoa they
applys It i3 also significant to note that the above definition
has the merit of narrowing down the scope of effects of contrae
. vention of Jjus cozens to "particular agreaments®, In other
words, the scope of jus coceng 1is not sxtended to all the
tndividua) acts and omissions of the subjects dut is confined

1 m Oy & Latin term, has heen translated into
* ng ’"Cogont Law* By Hans Kelsen, See ~
(New York, 1952), p. 89,

2, Eric Suy ln a paper "The Coacopt or Jus Cogens in
Internationsl La” printed in J (08 C ,
International Lax, Papers and Vocud g8 of Conference
on Internstional Law at Lsgonissi (Greece) held under the
auspices of Carnegle Endowment for International Peace
(Buropean Centre, Geneva,; 1967) (Hereinafter referred to
a3 Lagonissi COn} arence, Papors and Proceedings), p. 18,




only to aontracts or treaties, as the case may de,

The origin of the concept of lus cogens is somstimes
traced to Roman Law dut it ts doudtful whether the term was
used in that legsl systen in the gense it has come to he knom?
Sven though the tera jug cozeng does not occur in any writings
prior to the ninetesnth acentury, "the ides of a iav dbinding
irrespective of inaividusl Partiss runs 1ike a :cd thread
through the whole theory and pbug‘aopny of law,® Azong the
later writers, however, JluR SRKeRA h:a coms to bs used in
contradistinction to lus dispositivum which means rules that

3, Ceorg Schwarsenberger votcro eo tvo utaemnn m tbn
) Digut of mmuﬁ ): v 2icg

: soo seh ger's Inter TYSTCWY
gﬁ E 1871), 9. 27 and "Internationa Cogens?"
n Lnsouuu éoumcncc, Papers and ?rocudinao, Pe 118.
However, is to bs understood in a very wide
sense so as to include not only st.wm. law but slso
rules of pnbllc poncy. Suy, ne 29 Do 18, Ho\nnra it
: Licun was used synonymously wit
80 aa to NC ud. sil lavw, H.P, Jelawios,

roundations of Mod s ( London 1967) 4 p. 51,
d t concept of iﬁ%&ﬁlﬂl
axready prcmzene tho torm Jua_coxens as such did not

occyr ia its pruont connotation {n any of the writings
of Roman juriets, 1Ibid,

4, Suy, ns 2y pe 19,

8., The tern sppears to have been first used by
D,CFe Gluch } J‘l“‘cﬁg Re 3’ Pe 51' L.y &

8, Schwarzenberger defines %ﬂl_ﬂnﬂ.ﬂﬂl a8 "law capable
of being modified contrary consenstial engagements®

and a8 "lav btndme ru active ot tho will
of individual psrun"t ‘ ALAD :
(London, 1971) 2.0 ¢ 8¢ : tel 2 4

in Engilsh es Ayieldin s B 1y De 89 g .r&
von Gluck makes s cm netion dbetween an

9 the latter being synonymous to jus
ays u, 2’ Ps 39,



b9

yiedd to the will of the contracting parties., This distinotion
appears to generally coincide with the other distinctions made
by naturalist writers, 1ike Wolff and Vattel, between lup
dacaagarium (necessary law) and ing yoluntarium (volnntu;y law)§
while the former could not be altered by the will of the parties,
~ the latter Was o produot of the presuned, express or teoit will
of the parties, However, jus cozenk ss s code of tules dinding
on 'mtiz,oa irrespective of their will, was obviously ropug_naat'

- %0 the positivist school and 4id not merit any recognition in

the writing of the jurists bdelonging to that schoole

Sometines, Jus cozens is used as s synonym to the
concepts of grdre public, affentliiche erdnupg or public m.tcg
which are in vogue in civil end common law systeme, While
public policy has nowhere been satisfactorily defined, it may
bes stated that the concept represents the ethical and morsd
standards of contemporanecus society, The concept of pubdlic

7e Alfred Verdross, *Jus Cogens and Jus Dup_ouuvun*;
390080 ; , ¢ (ALIL) s VOle 60
» Pe

8., These terms are considered to be analogies from natursl
lav, ESee Llioyd, . ‘ ' g (1983), and Wangler,
“The General Princ pies © vete In{crmﬂcno.l Lav",

: gy Vole 104 (1961), Dp. 43042,

9. A detalled digsocussion of "public pon.eg: in Manicipal
1av shd Private International Lav may found in suy,
Ne 2y PPe 20428, and on pudlis policy generally, in
1ioyd, a, 8, | )

®




m

policy is not susceptible to precise de:jinztioio bacause 1t is
not s static Mt s dynanic and ever~changing phenomenons While
it 13 true that there is mach common ground betwesn the concepts
of Jus.cozens and pudlic policy, it would de nmouuta to treat
both of them as entirely :ssrrwmymmui‘i As Professor Ganshof yan
der Heersch points out, “public policy is not identical with
W. The odject of a rule of Jus gogens does not |
_necessarily velate to public polioys, On other hand, wvery rua.e
of pudlic policy belongs by its very nature to the UK. cozens. "
The cg:cept of Jus. caogens covers much wider gr‘ound_ than publie
polioy 4f the latter 1is cono_d.nd, of in the pnarrower sense as

10, The Permanent Court of Interastional Jusucc observed
that the defintion of public policy “in any particular
country is largely dcpandom: on the opinion jp wauuc
at m 1v0n tm m auctx oountry usclf. v

7:;” ! P.G'.. .01’ ,is' no.l 'w Pc and
ne L . OAC P b )G
ad WWWM RARs 296 ¥ N eru A no.
De 8 Poraey S pondcr obaervods *pPu :
ponoy in ovary country i3 in & constant state of :mx.
It is always avolving, I¢ 12 impossidle to ascertain any
adbsolute criterion, It cannot be deternmined within a
'tormh. It u s conecp ion. SCmgto opmton in the

:._Tmmwm‘iVm&f‘rm- OJ Wg

808y PPe 14

11, ' The volatility ot the concepts liks pudliic policy and
morality may be gauged from the strikingly different
attitudes the courts have adopted in course of time
regarding socially sensitive issues 1like use of contrae
ceptives and artificial tnsenination, For & detailed
discussion of the case law in this razwd. ses 1L.C. ax'eon,
"tLaw and Morality in s Changing Soclety*, UL, pPs 432 L2,

12, See Egon Schweld, "Some Aspsots of International Jus
- Cogens®y AllL, vole 61 (1967), pe 948,

13, Quoted in Suy, n, 2y s 19,

14, B.S, mrsbz "Jus Cogens in the Law of Treaties", .
paper read at the Pifth Conference of the Indisn sooioty
ot International Law, hold on 12«14 January 1068, a

Rew Delhl, Procesdinga (1968), ps 10.




13

being confined to the civcumstances in which national courts _
refuse to enforce a centuct? On the other hand, jus sogens
is the sum of absolute, ordering prohiditing rules whose
application to & wtiohléar situation cannot be excluded by
the will of the parties,

The application of jug cozens as & se$ of rules excluding
individual consent, is particulerly sisnificant in the lay of
contracts, The freedom of contract is ons of the genersl
principlss of law that finds universsl acceptance in municipal
legal systems, While the lav delimits and demarcates the scope
of individusl sotion by a series of legal prohibitions, it also
leaves a consfderable ares of fresdom of actions to the
individusl through what are called permissive laws, Acting
within that permitted or unprohibited field, the individuals
are fres to work out their relations inker sg on contractusl
basis, Thus dy entering into agreements, the parties lay
down the teras of contract which will dind them for the
future and regulate their conduct juter se. It is said that
a contract creates a yinaulum juris or s legel bond, The
terns of the contract are laz inter paxtes or the law détween
the parties, The tern flex’ here is not 'law' strictly
so«called but 'lex' in a wost generic sense of the term, It
is *lex' because £t binds thenm and its violatlion is attendant

15, Sinolair, WWM
(1973) y PDe 1

150. 8chwelb, n, 18y ps 948,
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with certain evil consequences, That is why At 1s sald godus
| Wmm by mode of sgreenment law u
ernted. .

-However, the *lawecreating' power of contracts u not
absolute as the anh;cipal lav pleces many restrictions on the
contractusl freedom as to capacity, consent, cbnaldorc'cm and,
in perticular,object, Hence, s contract entered into for an
i1legal or gmoral purpose ie considersd void a4 being gontea
honos mores, The courts of lav have the power to declare
contracts void if they are found to de for fllegal or unlawful
purposes or if they are against pudiic polfoy, While the
individusls onjoy consideradle contractus) freedom, they
dan aat only within the lav and not withont it s

These considerations of pudlic policy or order pubdlic
which are skia to the concept of JUL SO, ot 0 apply with
s greater force to the 1aw of troatig-' bacauss of the following
eonitd&raﬂom. A treaty 1s, in many respects, the inters |
national legal countorpart of the foontract' of municipal hit.
However, in spite of the apparent similarities treaties and
contracts aiffer in some vital respects, and particulariy with
regard to the parties and content; while individusls are
generally pertiss to a contrast, it is States which are perties

——

17. Cheshire snd PLfoot, Lax.of Soutrasta { London 1972)
* edn 8, Dp. 31Be88, | ? ’

18, A discussion on these aoncepts, as grounds for rutrxeuen
on individual freedom in the context of human rights
bs found in GAQR htrd Committes, Sunmar {Bocorda, 3.989
ps 237 £, and 160 . 61 £f, However, be’ stated
that "ordro publ ot chouxd not be eonmna with ®pubdlic
order® of common law systems,



to a treaty, A 'treaty' has been defined in Article 2,
parazraph 1(a) of the Vienna Convention as “an international
agreament concluded betwasn States in writton form and governsd
by internationsl lavw..s." States are incomparadly more poware
ful then $ndividuals in every respect. iore than that,
doctrine and lav have conferred upon States the almost omnie
potent attribute of 'sovereignty’, This metaphorical
exaggeration of *indepandence’ of States was, indeed, the
damnosa. heridisag of the positivisteconsonsualist doctrine
from which the present day Internationsl Lav and lawyers are
struggling to free themselves but without significant success,

The other aistinction betv;(fxf treaties and contracts is
regarding their content, !hangh/a treaty is essontially an
agreanent between states, it &s something more also, While a
treaty cim do the function of a contract or a conveyance as in
the case of cession of territory, it can also be the fundae
mental document or constitution of an international organization
1ika the Charter of the United Rations, Hore than anything
slse, a treaty is, in the present unorganized internationsl
society, one of the most important sources of internstional
law $tself, While a contract is *law* in the meSaphoricsl
sense of the tern, trsaty is 'law' in a very real sense,

12, S&r Humphrey Waldook stateds ®.., Ireaaties today serve
' many difforent purposess legislation, conveysnce of
territory, sdministrative arrangements,; constitution of
aft international organization eto, as well as purely
reciprocal contracts,* waldock's Sacond Report, . ’
vol, 2 (1963), p, 88, pare 14; see also the remarks o
Yu:nntguoq s t; In %hhzqtn:ﬂoml x.u: enlewg x:g tgrh: and
contracting partiss thenselves were ,
croa.t;g the rule of law®, Ibld.y vol, 1 (1963), p. 63,
pars Jv,



The naxim podus at.conyentic Yincunt lgum hes, naturslly,
greator application in international law than in municipel
hv?o | |

The heady aocttind of nworegguﬁy of States', combined
-with the traly lawecreating efficscy of treaties, has naturally
given a f{111p to the positivist doctrine that nothing is dinde
ing on sovereign States unless they give - their consent to 1t,
Though the consensual basis of the dinding nature of a rule of
lav i3 a patent contradiction in terms, the Positivisme
Conssnsualism has sucaeeded in holding its sway right up to
the present day because of the unholy effacts of the “Holy
Alliance” of *soversignty' snd 'lawemaking treaty', 2This has
- lod aoﬁn Jurists to believe that there sre practicslly no
logal 1limits on the treaty-meking power of States,

The fact that there is a grest need for the scceptance
of lug Sogang in internations) lav does not necessarily prove
that the concept reslly exists in that field,

As pointed out above, the existence of Jus Gazens o8
& body of rules that ceanot ds derogated from dy States was
entirely alien to the PositivistsConsensuslist approach which
traces all rules of international law to the fountain sourae
of consent of sc.m?l Legel positivism completely denuded
international lav of all consideraticns of ethical and moral

20, nrierly, Law.of liations (Now Yerk, Oxford, 1963),
Waldock, e,y odnt 6, pe 657,

21, Ses D,P, 0tConnell, (Lan(ton; 1970)’
¥01s 1y 9; 2443 also S ne s PPs 112s
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inport and derided all attempts to the contrary eas foundsd
on unrealistic hypotheses. The barren legalism of the
Positivist School consideradly stunted the evolution of the
concept of jug cagans in internstionsl law, |

In fact, s discussion on Jus.cozeng rarely occurred in
the writings of jurists of the past, and even of the modern
tines, | .nga vhen mentioned it merited only scant or oblique
reference, While the Positivist writers were naturally
reluctant to accept the concept of jus cozeng the Naturalists
unhesitatingly recosnised its existence in teras of !higher
lawt, As slready pointed out, Wolff and Vattel asserted that
all lav cannot de varigd ‘by agresments, Heffter also
accepted the principle of invalldity of a treaty fo»
physical or moral Lspossibliity as in the case ot shnrz‘and
encroaching upon the rights of third states, Bluntschii

22, V‘l’dﬁ“’; Ns 7’ Pe 55.

23, Ibid,., p. 66 and R.P, Dhokalis, "Prodiems Relating %o
Jus. CQienk it the Law of Treatles® in S,K. Agravals,
od., SAAAYA. Qb Intsrnaticnal lay (1978), p. 188,

24, Article 410 of Bluntchiis Code providess "The obiigation
to respect treaties rests upon consciencs and the sentie
ment of justice, The roa{ece for treaties is one of the
necessary bdbases of the fitical and internationsl
organisation of the world, Consequently treaties which
infringe genersal humen rights or the necessary principles
of internationsl law shall de null and void,"

Prom the above article, Lt is clear that Bluntschli
thought that "the respect for treaties” which was so very
“necessary” was not in any way affected by a provision
for invalidity of tresties which are $llegal or unlawful,
The word "“"consequentliy® in the last sentence of the
above article indicates that such a provision would, on
the other hand, strengthen the respect for treaties,

sestoOntd, on n3xt page



28
and Plore included, in their Draft Codes of Interanational
Lav, provisions akin to jug cozeng.

The existence in international law of the concapts 1like

pudlic policy or grara._piblic depsnds upon whether or not there
is a sufficient degree of g‘ommnnuy feeling in an internatiocnal

sociaty,

While Lauterpacht and others accept the existence of

(contd, from. iest page)

o8,

26,

Article 411 of Bluntschli's Code sayss "Treaties
vhich (a) introduce, extend or protect slavorﬁ
{b) deny all rights to aliensj (c) are inconsistent
with the principles of the freedonm of the seas
(4) provide for prosecution by reason of ronglou
opiniony are repugnant to recognised humen rights and
therefore void,"* It 1s also very sisnificant timt
Bluntschli's code declares, as void a treaty vhose
object is use of force, Thus, Article 412 provideds
"ghe trasties the object of which is tos (a) establish
the domination of one power over the whole worid
(b) eliminate by violence a viadle State which does
not threaten the msintenance of pesce, are repugnant
to international law and therefore vold." See
Brierly's Second Report, Appendix D, BIL, vol, 2
(1980), p. 246,

Piore's Draft Code entitled *International Law Codified"
provides in express tarms the legality of object as one
of the necessary ingredients of a valid treaty, Thus,
Article 748 which deals with "Regquirements for the
Validity of Treaty" montions ®A lawful and attainable
cbject, according to the principles of international
law" a8 one of such reguirements, Obviously, *'a lawful
end attainable object® rofors to nmoral and pﬁyucal
inpossibility of performance of & treaty, Thusy Article
760 of the Code dealing with “Lawful subject-matter of
treaties™, providess “"No State may by a treaty engage to
do anything contrary to positive international law or to
the precepts of morals or universal justice", Brierly's
8econd Report, Appendix By XBIUG, vel, 2 (1950), Pe 247.

However, David Dudley Pieldts Draft Code aid not
contain any similar provisions relating to legality of
object of a tresty. See Brierly's Second Report,
Appendix C, XBIL, vole 2 (1950), p. 245,

Oppenhein's W (1968) o
Lag:orpwbt, ey GdN, 8By VOl, 1y De 1o
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such an international community, Schwarzenberger disputes its
existence in the present day unorganized society of States,
He odserves tg;e “to conceive internationsl ro&tﬁogsa in torms
of & commanity requires a certain sense of humour.*

It i3 true that the present day internstional community
is, institutionally, far from being adequate when compared %o
national sccloties, that international lew is still in the
initisl stages of *a lav in the making' and that the amount
of decentralization and individual determination still
prevalent in the system 4oes not entitlie it to be called “an
effectively established orao:“? dut to deny the very Q#utonoo
of an internationsl community is to deny the existence of rule
of lavw in international relations, The necessity for cce
existence and interdependence and the compulsions of an evers
shrinking wozld have engendered a feeling of oneness, in spite
of apparent diversity, among the peoples of ths worid, bdorn
out of o growins rdsxmcxan that 4L ever a third glode) war
weaks out, there will de only one victory - that is, Death,
Even 4if this i3 characterised as an srgument of fear, it
ocannot be denied that the peoples of the world share equally

27, SBchwarsenberger makes a distinction betwaen a 'soclietyt
and *oommunity', A *society’ is, acoording to hin, “a
lovse type of association, as distinct from » community"y
s tcommunity' is, on the other hand, "a social group
which is mere highly integrated than a society",
Schwarsenberger, n, 6, ps 8,

28, Schwarssuberger, "Internationsl Law and Soolety”
*  Jearbook of Worla Affaira(London), 1947, p. 160,

29, See Julius Stone, "The Problem of Socioclogy of
International Law®, Racuail des Couxs (Leiden),
vole 1 (1956) Do 199¢



the hope for survival, Apart from this, there is also the
realisation that no state, howaver. rich, is so selfersliant
in every respect as to be able to live in L{solationg the
exploitation of economic wealth and natursl resources of the
sarth as a conmon heritage of mankind has, among others, its
own strong unifying effect,

However, the visws of Schwarzenberger on the gquestions
of international pudiic polioy end ius cozens need to de stated
and omlmq in greater detail, His objections to the
resognition and acceptance of concepts like pudlic policy tn
international law, stem from his beilef that they sre all
a.priors prostulates and that at dest they are formulations
de Jlacs Lerandas Schwerzenderger points out that the concepts
of public policy and grdare. publis in national legal systezs
*are an essential part of the legal fabric and are closely |
related to the underlying order of everwhelming physical
coercion upon vhich every effective legsl systen must
ultinstely rut.eo Such a coesrcive order is stilil absent in
the international society and, hence, he concludes that
*international law on the level of unorganized mtoxg;:ﬂom
soolety does not know of any rules of public policy*, and
that "alleged rules of intarnationsl publiec policy on no other
evidence than postulates of natural law or oth;xé motalegel
noras must b ignored on the level of lax lata.' Hs considers

30, Schwarzenberger, Laganiss
Procasdings, ps 119,

31. Ibid., P 138,
32, Ibid., PP, 11980,



Diss
341.1

R1805 Co 8

LMLk o
G25490

treaties, custom and general principies of law as three
oxclusive law-creating proccsa»?a and if tho rules of jus
gqgens “have daen received into internationsl law through

one of the thres law-creating procosses they are as acceptable“
as rules of international law as those of any other provenance,"
He then proceeds to examine whether rules of jusg cozeng have
beon receivad into the corpus of international law through any
of the three "exclusive lawecreating processes", Regarding
customary international law, his enquiry centres round what

he congsiders to be "the seven fundamental principles of
customary international law" « namely, sovereignty, consent,
recognition, good faith, mteggauoaal responsibiliity, freedon
of the soas, and solf-defense, He finds that none of those
principles is entitled to the status of e rule of jug cogens

as each of them may be modified by States in thelir relations
nter se. However, he considers that "the rules underiying the
principle of consent cffer parties the opportunity to transform
any of the rules of international customary law inte jua ,ggggng
or to glve this charecter to any rules of their own mkmgﬁ
Wwhile "such consensual jug corons may be estadblished on a

e

33, 8ee Schvarzenderger, JInts
edne 34 ppe 264303 8gd N
Antsrnational Laxs Che Iy

34, Schwarsonbarger, n, 30, ps 120, fm, 14,
38, 1Ibide, Ds 1203 See for a detalled discussion of these
fundamental principless Schwarzenberger, "The FPundamsntal
Principles of International Lavw", QUL
vol, 87 (1065«1), p. 195 £2, and also Jndys
o I nationsl lay (Lcndofiz~1968), Chy 4 and
‘ d.0xdex (Londony 1971}, Che 4

. » rd -~
yARE IR ACE SR

36, Schuarzenberger, n. 30, Ps 12%s © - LT

G\—?S’-f:f;o | \

v (195?)' vol. 1'
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bilateral or multilateral footing', ''its logal effacts are
limited to the contracting pwuu"?? Further, "evidence to
the contrary is either spurious or rests on acquiescence,
recognition, or estoppel on other grounds « L.,6,, active or
passive comnitments by third mtiu.es

According to Schwarzenberger, the position is "very
similar" regarding the second of the exciusive lawecreating
processes, namely, lawemaking treaty, because "treaties bind
the parties, and none btut the pnruu"?o The contracting
parties may establish rules of m_g_qggn,, through treaties
and give them the status of *higher law' but “the range of
such treaties is limited to tho contracting parties®,

Regarding the third exclusive lawscreating process,
1s0.y general principles of law sccepted by the oivilised
nations, Schwarzenberger says that “these generasl legal
principles are the direct or indirect product of treaty law',
The formar type is illustrated by article 38 (1)(¢) of the
Statute of the Worid Court, and the latter, by the practice
of other international Judicial institutions which consider
themselves authorised to apply such general principles of lav
a8 part of Jug asqauum they administer, "Bscause of their
consensual origin, these gonoigl principles may constitute
Jus _cazeng only infer. partes®.

37 1Ibtd,

38, Ibide

3, Ioide, pe 129,
4, Ibid,

41, 1Ibid.y Ppe 130-1,



Hence, Schwarzenberger says that "in the sbsence of
clesr evidence of international Jus cozens, the freedom of
contract of the subjects of international lavw is ngmm.”
Thers can be only "de facto and commonsenss limits* on sngh 'Y
fresdom, Tresties legalising piracy, siave trade etc. ("Stook
illustrations") are, at the present juncture, too hypothetioal
and 12, nevertheless, such trutia are antered into, they are
Ssymptomatio of a deeper malalse®, However, Schwarzenbverger
thinks that "the principles of the United Nations and aorrese
ponding forms of lus gogens present attempts at the ‘groat&on
of consensual rules of international public policy,* Never-
theless, he considers that "these efforts are too precerious,
a8 in the United Hatlions, or too limited zatione persechas or
Iatione natarias, os in the specialized sgencies of the Uniﬁod
Nations or the suprsenational 3““’“23 communities, to constitute
more than internationsl quasi-orders.*

The above rather detalled statement of the views of
Schwarzenberger is considered nacessary decause hs is generally
taken $o be the greatest oritic of the concept of internationsl
Juk cosengs Before a criticism of his views is made, it must
be pointed out that Schwarzenberger s not, and was never, an
-antagonist of the concept of pudlic policy or Jus.Qogank,as

42, Ivid,, p. 122,

43, Zhe Zndugtive Asnraagh.to.lutarnational Laxs Pe 100.
44, Schwarzenberger, ne 30, ppe 1887,

45, 1Ibldey pe 199,

4, Ivtd,



suchy dut he contonds that any recognition of the concept in
ince:’z’nﬂonal lavw can be only de lege ferenda and not de laga

Some anminent international Surists have attempted to

givé an effective reply to the criticism of Semargonmger.

As Schwarzenberger has conteded that States can, dy entering
into treaties, elevate the existing rules of International Law |
to the status of jug cogens or even craeate hew rules of jus
292808, the whole controversy centres round the question
vhether the rules of jug cogens sre siready part of customary

L

47, Dr W C, Jonks observed tha$ Schwarsenberger “rejects

the concept of international public policy, and thus
eliminates, on somewhat doctrinaire grounds, what msy
prove to be ah important element in the future develope
ment of the law", Seer Xhe Proanes ’ arnation

(Londons New Yorks 1964), De GE1e  Dr Jents'
m velated to the visws oxpx’vu;od by

Schwarsenberger in his , y VOl, 1y
phe 428-T7, However, at those peges, while Schwarsenbderger
rejected the existence of rules of internationsl publie

policy as Jex y D8 also observed: “The very fresdom
which the rules underlying the principis of consent
give to tim subjects of international law, enadles
any nunber of them to transform by way of treaty any
partiocular rule of existing international law into
! or to create nevw rules of .

ntil such an international pubdblic order, vwhich has
been established on a consensusl dasis, ﬁn reached
the stage of absolute universality, it is advisadle
to oall it an international quasi-order®, Ibid.,
Ds 427, Referring to Dr Jenks' or!.tlcual
Schwarsenberger observess "The question with which
I was concerned in Volume I of Intarnhational L ]

DY €, ’i 2200 | ba and

31 .

ny persohsl Predilection for m« agy, OF rejecting
the fconcept of international publfic poltoy', dut the
issue whether any internationsl judiciel mhtuuon has

actually applied rules which can be described as form
't of an international m%: f ~
' ¥ PDe 1283, After refery 0 his

statement in s Volume I guoted above,

he proceeds to asks “Can these passages bDe descrided
with any claim to accuracy as a rejection of the concept
of international pudblic policy, or as elimination of a
potentially !important element in the further development
of international law'?%, 1bid,, pe 123,




internstional law, Verdross, a staunch protagonist of the
oconcept of international Jfug cazena, opines that "the customary
lavw of the formar unorganised international society had already
accepted certain limits on the 1iberty of states to conclude
treaties by its racognition of the !general principles of law
recognized by civilized nations' as a subsidiary source of
general international l.av.ga Verdross observes that the
principls forbidding contracts gonira honos moves is one of
those genersl principles, “"bhecsuse no juridics} order can
recognise the validity of contracts olwilously in contradiction
to the fundamental ethios of a certain society or community,

It may be said that no other general principie of lavw is so
universally sccepted as this ouo.? The validity of this
general principie is also recoghised i International Law
because #no contrary norga of customary or conventional
internationsl lav oxist®, The {nclusion of *‘general
principles in Articls 38 subeparagraph 1(b) of the Statute

of the World Court, is not by way of fnnovation dut merely
codiffcation of “an old prectice of international arbitration

48, Verdross, n, 7, pe 81,

40, 1Ibid, and ses alsc "Forbidden Treaties in
Intgrvgutxonsl Law*y AZIL,s vol. 31 (2937),
Pe *

80, Veordross, n, 7y De 61,
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in this field®, |
| The above approach of Verdross to the existence of
international jua.cozens, impllies that he agrees with
Sohwarzenberger that the three sources of internstional law
‘are texclusive'; and consequently, Verdross attempts to
locete Jus coceng in the omuidus 'gcnonx principlest,
However, such an spproach is not free from aitfxcnltaoc,
-Piratly, 'general principles! as a source of international lav
is much ucakév vhen conpared to treaties and custom, snd the
World Court may have recourse to these general principles

only when no binding principie of eanggmary or conventional
internationsl lav is found applicable, Any attempt to locate

the peremptory norms of Jus cozeng in the subsidlary and
amorphous source of tgenoral principles* in Article 38,

sx. Idde By say&ng this, Verdross implledly reduts the
argument of Schwar:on{m er that the gensral principles
of law are the d4irect or indiroct produst of treaty
- law", See P, 22 above, that
&

However, it is intctutxng to notz’ in their
works on 'gomra). principlest, .t %hcr Lautarpaehc
nor Bin Chong make any mention of
genersl principle of law accopted 1% a vuma
mt&onl. s« Lautarht

z.ondon, 1927

A {(Lon 0‘,19 '
u‘

52, %rdtou thinks that "this argument does not take into
consideration that the principle of marely subsidiary
validity of the general principles of iaw cannot de true
without exception, It is only reasonabdle as far as it
applies to nonecompulsory norms.* “Forbidden Treaties
in Internations) Law', %‘ vol, 31 (1937) pe 573,
However, the attitude o of Justive
and azco of the International cmt or J’untm towards
tgeneral principles® as a sourde 4oes not dear out the
validity of a contention that reads into *general
principles! a segment of overriding peremptory norms,



paragraph (1) would he self-defeating and drain the essence
out of suoh norms, Secondly, the statement of Verdross that
the principle of the invalidity of treatiss gontra bhonos
moreg should be treated as s *general principle of lawt
bacauss "no contrary no&as of customary or conventional
international law oxist", demonstrates the element of self-
contradiction inherent in such an approach, Thirdly, if
tgeneral principles® imply private lew analogies, the
diffioulties involved in sutomatic extension of domestic law
notions to mtm-mxuong law are too great to be resoived &n
the foresseadle future, HRven otherwise, Jjug cqozens 3 s
tgeneral principlet can only give 1ittle satisfaection to none
positivist writers because, after all, Article 88 of the
Statute of the Court is itself a product of agresment betwesn

83, In her recent study on the concept of ‘5! %gnn‘g
* Harek points out that Sthe accosniry conditions

the effective azg).icauon in municipal lav of .
nations of pudbl g:ucy or i3y ars either
nonegxistent or exist only in s rudimen fwfm in
the contemporary internationsl soclety, Those
cond{tions ares (1) In any mature nunicipal legal
:gtom, thers exists & hierarchy of legal norms «

the Constitution, statutes, regulations, judicisl
decisions and sdministrative acts, (2) In municipal
law, there is the clesr distinction bdetwvesn subjects
and legislators, Zhe former do not, in general,
have lawemaking suthority, (3) In municipal law,
1sgal rigits of the subjects are, in general,
heteronomous (subject to extarnal and obd eativq law)
and not autonomous (created by subjacts themselves),
(4) Municipal Lavw restrictions on the froedom of
contract are effactively enforsced by sanctions imposed
by S8¢ate organs, (5) The municipal courts possess
permanent and compulsory jurisdfction whisch enadbles
them to define the 1imits of freedom of contract,
Quotad in Sinclair, ne 184 ps 112,

27
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Statea?i The statemant of Verdross that the former customary
rule of international law, which 1aid down certain iimits on
traaty.making powar of states, 18 codified into Artiole 38,
paragraph 1(c), does not make the matters any clearer, Even
though the temptation to import the concept of jus cusens
into international law as a private lav analogy is great,

its limitations cennot be overlookodfs

It would appear that the impertance of international
Jdus. cozeng i3 more fundamentsl and transcendental than the

64, Julius Stone, lLezal C :
(London, 1054)y DPPe 144el
PPe 1301,

, Schwarzenberger odservess "On the surface, the ides
is apposling that the very existence of rules of public
order in ths worldts leading systems of municipal law
suggests distillation from thase rules of a genera}
principle of lav apgueabh on the international level,
yot to proceed in this way would mean ignoring three
reolevant aspocts of the matter, First, there are
siznificant structural differences between, on the

one hand, betuween waak society laws, such as the law
of unorganised international society and international
society orgenized on the confederate level of the
United Nations, and on the other, the laws of highly
integrated nntional. and suprmﬁional commsunities,
Second, international customary law does not know

of any division between private law and pudlic law,
Third, it would be difficult to see what Such a
general principle of law would add to international
lav as 1t atands, As the rules of public policy are
merely disadbling rules, any general principle of law
concerned with internationsl publis podicy would be

of purely negative character, Any such principle
could bs imagined at the most to anount to a rule
prohibiting anything contrary to supreme interests

of %g;::muonsl society.® Schwarazendberger, n, 30,

De

56, See aiso Sinclalir, n, 18, pp, 113+15 for a discussion
on the 4ifficulty relating €o considering jgs cosaens
as a general principls,



soecalled thres exclusive sources of international law as
mentioned in Article 38, paragraph i(a) to (¢). As Article 38
ftself 13 a product of sgreoment botwaan States, little

~ purpoge 13 served by locating Jus.cozeng in *geners} .
principlest and than affirming that a "compulsery general
principle™ 1s capable of nullifying conflisting custonary

or convantional normgvtallxng within sudbeparagraphs (s) and
{b) of Article 38(3),

In the ultimate analysis, the concept of jus cozens
snd its psremptory character depand, no§ on any of the
*formsl® sources of international law; Bt on the inherent
compulsions of community iaterest, Functionslly, no soclety,
eithor of individuals or of states, can exist without a hara
core of norms that are founded on the considerations of
morality and the general) wellsdeing which are so very
essontial for ocivilized existence, Any theory that propounds
the hypothesis of absolute and undridled treaty msking power
of 'soverasign’ states may rovel in its pseudo-odjoctivity
but makes 1ittle sense in the context of inexhorable socisl

87, For instance, Verdross says: "A treaty nora,
violative of a compulsory general principle of
lavw, 18, thorefore, volds on the other hand, »
general norm of ocustomary international lsw in
contradiction to a general principle of law
cannot even come into existence becsuse customary
law 2ust be formed dy constant custom besed on &
general juridical conviction,® Verdross, n, 62,
Pe 873, It 18 Goudtful whether the International
Court would sver treat s "general principle of law®
to b8 so compulsory as to nuliify s conflioting
treatys it is equally so in the case of confllcting
custom also,



eompulsionifa To hold otharwise would da to deny the
existence of rule of lzw in fnternationsl society and te deny
the extstence of internstional law, The concept of Ypudbllc
policy' or grdre publis 1s no meore a conceptual variant of
thigher law! or *groundnorm's nor is it a hangover of
Tnaturslist' writings, It is the noccssagg functicnal
doncomitant of an {ntornational communitys 4t provides the
necessary ballast to keep the ship of society stadble and
steady,

That there are cortain limitations on the treatye.making
power of States is not sn argument founded on conafderations
of soclal ethics alone, The ethlcal ratiocnalg of the argument
has long since orystallised into binding legal odligation of

58, Referring to late 8ir Eric Bsokett's advice to tess
the validity of any proposition by appiying it to
the extreme case and ses whether it held good for
that, Sinclelir observess "Testing at its limits the
proposition that states are free to conclude treaties
regardless of their content, one can enquire whether
it would be possiblie for Statss A and B to conclude
s treaty declaring that all treaties which they had
previously concluded, or would conciude in the future,
ware not binding, Such a treaty, in open violation
of the principle MW poses a logical
conundrum, for 1its vs ty would appear to depend
on the very nornm vhich it purports to abdolish, Let
me take another example, Would it be possibdle for
States A & B, by treaty, to agrees to commit an act
of aggression on a speciu_cd date against C? Tiw
answer is self-evidently in the negatives the
stipulstion is a nullity, since 1ts execution would
fnvolve a criminal act, %h‘ planning, preparation,
fnitiation or waging oi a war of sggression having
been declared to be an international crime agsinst
the pesce,® Sinclair, n. 16; Ppe 118~16,

8, B.8, Marthy, Lazonisad Conlerance..Fasers.and
Proceadine %) p' 81‘

0. 0'30!1“011' Ne 21, Pe 244,




States, It suffices to say here that the prohidbition of the
use of force in {nternational relations is one of the dest
fllustrations of legal limitation on the treaty-making power
of States,

However, the question thsat naturally srises iss what

is the extent of the asceptance of the concept of jus gogansg
in Juristic writings and of its recognition and specifiec
application by international tridunals and in State practice?

A recent and oxtensive survey of the writings of more

31

then a hundred jurists has shown that a prepondcraatsriumbor ot
them support the concept of international jus cogensae This
survey reveals that among modern European Jurists Berber,
Cavare, Dahm, Dedez, Cuggenheim, Marek, Mensel, Sidert, Reuter,
Seidi-Hohenveldren, Verdross and Von der Heydte support the
conaept of Jjug cogenss dut Jur:a and Rouasgaau do not, é?mx
Anglo-American writers, Briggs, BErownlie, Fitsmaurice, Hyde

61,
ee,

€3,

64,

es.

Suys Ne 2y DPe 2040,

Briggs was also a Memder of the IIC when it was
considering the draft articles on the Law of Treaties,

(?1) y

De 409§ and a
(Oxford, 1973), edn 2, pp. 498«500,

See “Goneral Principles of International Lav Considered
from the Standpoint of the Rule of Law*, ,
vol, 42 (1967«1I), p. 182 ££,

Ses Jnterpational Laxs vol, 2 (1047), edn 2, p, 1374,

3

?



382
Jenksis Lantorpaehtsv mn.xvfa O'Ozmnoufo sctmelb'? 84ne mtx‘?
stmford? and Suzanne Anuppsza are the protagonists of the
concept of jus cogensg or of grdre public. The concept also.
f£inds supports from Soviet and East Buropean writers like
Tunicin Lachs, Bartos and Andrassy,

Even though the concept of ks cogensg is found accepte
able to a majority of modern writers, it must be pointad out
that there is no evidence of clear and specific application
and recognition of the concept elther in State practice or in

>

68, Jenks supports the concept of international public

ponoy.“se; ahe Lzos 10a:
cation (London, New Yori 864)s Spase lax
end | ’ (19683 '

87 ".ie Iimmoral odbligations cannot be the object of an
internationsl) Treaty™, nor the "obligations which are
at variance with universslly recognised principles of
International Lawe® Lauterpacht considered that even
customary practice "against ramount principles of
internationel pudlic policy "can not alter the latter,
See Oppenheim 2y Lesuterpacht, ed.,

eén 8’ PPe 896’ 897,

63, See Lax pL Zxaatios (Oxford, 1961), pps 21314,
68, See Connell, n, 21, p. 244,

70, See "Some Aspacts of Internstional m_anm as
* Formulated by the Internationsl Law Commission® ’
ALILy vol, 61 (1967), p. 048 £,

71. See Sinclairy n, 18, Ppe 110~45; and also “Vienna _
coni;r;x‘m on the Law of Treaties", ICLO, vol, 19 (1970},
P» 1

72, Soe *United Nations Lav of Treaties Conference: Firat
Session®, xm.g vole 19 (1900), pe 50 ££., and "ZThe
Vienna Conven 10!; on the Law of Treaties", UTlJ,
vol, 20 (1970)' Ds 18 22,

73, 8e¢e “A Background Report on the Codification of the
Lav of Treaties at the Vienns Conference", Iulane Lax
Revieys vol, 43 (1968). pe TO8 ££,



the dectsions of international trlbunaug‘ Howevar, oha may
find ioao vague and general statements in the judgements of
international trivunals or some stray and oblique obmservations
in {ndividusl concurring or dissenting judgements, suggestive
of some transcendentsl principles of internationsl law,

Among the cases decided by the Permanent Court of
International Ja:ue:’,‘ soms support for the concept of gpdra
Ablic may be found/individusl or dilssenting judgements of
Sohueking and Anzillotti, The most pertinent are the ofte
quoted odservations of Judge Schucking in his 4issenting
judgement in the Oncar Chinn Case, With reference to Article
20 of the Covensnt of the League of Natlons, he observeds

«ss I Can hardly delisve that the lesgue of
Nations would have already enbarked on the
cogiﬂeaggn of m:::::;téom 1:: 12 4t were

not possidle even o create » mu_,mgm

the effect of which would be that once states

have agreed on sertain rules of law, and have

also given an undertaking that these rules may
aot de altered dy some of tholr number, sny act
adoptad in contravention of that nndor%akm would
de sutomatically void,

Sohucking further observeds

The Court would never, for instance, apply s
convention the terms of which were contrary to
pudlic morality ses 8 tridunal finds itsolf in
the same position {f & convention advanced by
the parties s in reality null and void, owing

74, See NcNair, W pPe 2133 and slso Sinclair,
De 15y Dy 1193 Murthy, ne 59, ps 123 Egon Scohweld, "Some
ASpacts of International Jus Cozens®, AIlks VOl 81 (1967),
pg; 848-50, In his 1083 Report to the IIC Lauterpacht

. obsarvedt "Thers are no instances, in international

Judtcial and arditral practmg of a treaty bting deciared
void on uccgtmt of tha 1llexalily of its odject.,* YBUL,
vole 3 (19583), D¢ 158,

7. Tw 08¢ ae (Belgium v, Great Britain),
m’ Sories A By NO, 63’ PPe 1&’”.




to a flaw In R%s origin, The sttitude of the
tribunal should ... be governed in such s case
by considerations of {nternational pubiic policy, 76

In the case of £.8, Wilkledon, the question wes whether,

in 1981, Germany as a neutrsl in Polish Russian var was under
an obligation to permit ships carrying contradand to Poland to
pass through the Xiel Canal, 2The Court held that Germany was
under such an obligation under the teras of Artiole 380 of the

Treaty of Versailles, However, Schucking who, it mus¢ be
pointsd out, was the German national judge on the Court,
ohsorved in his Atssenting opinions

Neutral duties nust take precedence over any
gontractusl odbligations..e.s The violation of
the quties of a neutrsl no doudt constitutes

an offence under international law sven when
treaty obligations assumed towards third States
ocan Do put forward in support of such an 808 ,..
& legally dinding contractual obligation cannet
be undertaken to perform scts which would violate
the rights of third parties. ‘

In the Advisory Opinion concerning Customs Regime
betwean Germany and Austria, observing that Article 88 of

the Treaty of SainteGerman "was not sdoptod in the interests
of Hurope®, Judge Ansillotti stated in his fndividusl opinton:

It s an srguadle question whether the states
who in 1928 signed the Geneva protocol were in
a position to modify the proviasions of
Article 88, which prov N8 ... fOra sn essential
part of the peace settlement and wers adopted ...
in the higher interest of the Europeasn political
systen and vith a viev to the maintenance of
peasce,

76, 1Ibia,
. IKIl, Series A, no, 1, Pe 47,
e IClLIsSeries A/By, no, 41y p. 87



The jurisprudence of the Internationsl Court of
Justice slso does not contain any {nstance of partioular
application of the rules of jus cozengs In its Advisory
opinion concerning Reservations. to the Qenccide Convention,
the International Court of Justice, referring to the "high
purposes which ere the ralson d'etra of the Convention*,
observeds "“.., the principles underlying the convention are
principles which sre recognised by civilized nations as
binding on states even without any conventional obugatlon.zg

Howevar, the Court¢ was actually concerned with the
question whether any reservation can be made to the Convention,
The Court emphasised that genocide is *a denial of the right
of existence of antire humen groups ,.. s denial which shocks
the conscience of mankind and results in great losses to
umanity, and which is contrary to moral lev and to the
spirit and aims of the United Nations,..." Hence, the Court
held that the right to make a reservation cannot be exercised
in regard to the Convention of such s nature decsuse "4t &s
obvious that so extrems an application of the idea of State
govoreignty could lead to a cogg).eto disregard of the object
and purpose of the Convention,*

A roference msy also be made to the observations of
the International Court in Zhe Canfi Chanuel (Hexits) Casg
that the obligetions of Albania to notify the United Kingdom
of the existence of mine fields in the Albanian territorial
waters, were founded on "cortain general and well recognised

%, 100 Baparts (1061), pp. 2304,
80, Ibid,



principles, nsmely, olementary considerations of humenity, |
aven more exacting in pesce than in m..éial In the South | "
Hexf Afxion Canes (Preliminary Objections) and elso 1o “‘88
Advisory Opinion Concerning % :
the Court emphasised that the sgreements regarding intere
national mendates under the League Covensn$ incorporated
*internatfonal engagements of general intorest" and that the
mandate was “"a sacred mission of civilisation®, In South Mest
Afide Casen (1966), Judge Tensks obsorved that the rule
against apartheld constituted s ?general principle of lav',
not beceuse it is & principle common to 'varioui' legal systems,
Mt as & rule ius Datuvale "veild through all kinds of human
societies” and derived from the concept of "man as ghip_eroon"-.
Hence, Tenaks stated that the validaity of such a priuciple
rests on a bagis that has *suwumt!onal and supree
positive cbauctor"u
In the case concerning the ARplicakion of the Couventian

202 gave 2 the Guardian ¢ Infants (Netherlands v,
spain) y Judge Mareno Quintans recognised the oxbtonco of
international public policy which consisted of "certain
principles such as the gensrsl principles of the law of
nations and the fundamental rights of States, respect for
which is indispensable to the legal coexistence of the

=» ' g -

8l. ICJ Repnrts (1940), pe. 28

82, T1CJ Baparta €1962), pp. 832, 338,
83, Ibid, | |
84, I°T Repaxts (1966), p. 291,




political units which make up the internationsl commnity..“‘
These principles - we are all quite familiar with thea becsuse
they are very limited « and these rights, too, have a
psremptory character and a universal acopc.ss

However, in Horth Sen Sonkinental Sholf Canes, one of
the fssues was whethey the squidistance principle embodied in
_ Article 6 of the Centinental Shelf Conventicn was Binding on
states, vho had not ratified the convention, as a general
principle of customary Internetionsl Lsw. Under Article 6,
thc equidistance rule is applicadle oniy in the abdsence of
agresment, or *specisl circumstances! justifying a recourse
to a different rule, Observing that Article 6; laid down “a
primary obligation® to settle any disputed guestion of
delinmitation of continenteld shelf by agresment, the Court
stated with great caution that "without attempting to enter
into, still less pronounce uapon any question of JUg SOgANM,
it is well understeod that, in: practice, rules of intere
national law can by agreement, be derogated from in particular
Sasesy Or as between particular mezn « but this s not
normslly the subject of any exy»usaarwuion, as it i3 in
Article 6 of the Geneva Convention,* Notwithstanding the
reluctance of the Court to enter into the question of jus

cozensy the  Lresdth of the statenent of the Court is
significant,

88, 103 Ragoxts (1958), pp. 10847,
86, ICJ Bapartg (1269), p. 42,

87, It mst de pointed out,; howaver, that the judgement of
the Court was delivered on 20 February 1060 whereas the
Vienna Conventiecn was opened for signature on 23 May 1969,



In » vecent case, the German Supreme Constitutional
Court strongly affirmed the existence of rules of customary
lnté_rnut:oml lavw heving poromp:o;i}y character sg_gu to nuutty
contrary contractusl obligations. In that cese; the Federal
Republic of Geraany passed the Equalisation of B(wdon’s Act of
1982 under which certatn taxes were aoueht'fé % imposed for
the purpose of raising revenue $o pay emaponsation for losses
sugfered by individusals expelled from the former German terrie
tories in the East and by var victims belonging to designated
categories, The sppiicstion of the Statute fn question %o
- Gviss nationsls and corporations was ro_guhﬁad by 5 Convention
between Federal Republic of Germany and Switaeriand which
contained a mostefavoured«nation clause, A Swiss compeny
which wes sought to be teked under the law of 1982 as applied
by the Convention, contended thut the Gonvéntion violated a
‘ganeral rule of customary internstional lsw to the effeat
 that allens could not be compelled to contribute for the
purpose of defraying expenditure resulting from war; Inter-
preting the cfsdun‘t of the Swiss company as & ples for
treating the alleged genersl rule of customary international
law u a rule of jus cogens, the Federal Supreme Constitutional
Court observeds ‘f |

Customary international law is essentisliy Jua

ses ONLY & fow elamentary leg

disposltivan
mandstes may be aonsidered to be rules of _
austomary international law which cennot be

ge, The -faetai of the case and some excerpts fyom the

udgements have been dealt with dy Stefan A
l‘uog’ontc).d_ in AYILy voOl, 60 (1966), PPp. 511~18,
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degal rules as are f£irmly rooted in the legal

conviction of the community of nations and ere

indispensable to the existence of the lav of

nations as an internatiohal legel order, and

the odbservance of which ¢an be required by all

menbsrs of the international commnity, 89

Applysng the adove test, the Court came to the
conclusion that *the rule that no resort may be had to aliens
for the defraysl of expanditure resulting from war consequonces
does not fall fnto two class of peremptory rules of international
Ty

It 18 clear from the above rather sketchy survey of
Judicial dicta that support for jus _cozeng may be discerned
only from either zensrslizations of primciples which ere too
brosd to be called peremptory norms, or statements tucked
away in individusl or dissenting Judgements, One may find
enthusiastic acceptance and recognition of the concept of
Aus. cozens only in jurfstic opinion and not to the same
extont in judicial decisions. One reason for this lack of
support in judicisl dicta is that the Courtshave not baen
asked 8o far to give a decision regerding the nullity of s
treaty specifically on the ground of contravention of s
perenmptory norm, As 18 well known, judges show extrene
reluctance to de dragged into thsoretical discussions when
they are not pertinont to the case, Judges are not as free
as Jurists to espouse the cause of any concept or dootrine

and lend the weight of their support to it, Apart fronm

80, 1Ibide, p. 613,
90, Ibidey DPe §13«14,



these considerations, it is very diffioult to believe that
the ooncbpt of ius cogens has either besn rejected dy judis
cial Alota or sven failed to £ind favour, No legal systen
would last long uniess it contains soms bulltein normative
defences against self~-destruction., Normative structure is
not only horisontsl btut, « vhat is mors impcrtant « {8 also
vertical, Any theory which states as a principle that a
treaty is supreme, mist at once £ind the necessity of a more
superior principle to legally support that principle, In
this hiararchical normative structure it is impossible not
to £ind a set of norms which constitutes its apex,
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Chaptar III
JUS CQGEBNS AND THR VIENNA CONVENTION

The prevtpiona relating to jus cogeny are undoudtedly
~ the méae {mportant and significant of the provisions of the
Vienna Conventicn on the Law of Treaties, Those provisions
gave rise to a lively and {lluminating discussions at the time
of thelr formuletion i{n the International Law Commission, the
Sixth Committes of the General Assembly and finally in the
Vienns Conference on the Law of Treaties, The main article of
the draft Convention dealing with jus cnzensg has been characters
ized as "one of the most controversial srticles produced by the
Commtss &on'% and as having "the tormigsbxe reputation of deing
one o6f the most difficult provisions® of the treaty, In spite
of the fact that those provisions have led to a lot of contro-
versy, there was a substantial agresment azong the members of
the ILC, in the Gixth Committes and at the Visnna Conference,
oh the necessity for Jis cozens in Internstional Lav,

Yapobi, the delegate of Ivory Coasst, stated at the
Vienna Conferences
The inorease in the numbder of independent States,
Gevastacion of the tub werld wars and’the
:gg:umco and proliferation of nuclear weapons

h endangered the survival of mankind, had
inspired a new solidarity of nations, based on

1. Richard D, Kearney and Rodbert E, Dalton, “The
Treaty on Tresties", AJIL, 1970, pe 538,

2. De Dresson, the Freuch delegate at the U,.N,
Conferance on the Law of Trestiss, UNCLE, First
Sessiony 0fficial Roccords, 1968, p, 309,



the interdependence of States, international
cooperation, pesceful co-exu{oneo end assistance
by the wenlthier to the 1ess fovoured NatiONSeses
The recogaition of %ng by intarnational law
was only one result of that process,; which wes

- making internationsl relstions more human in
“character by basing them on eguality of men and
that of states, The adoption of \gan
concept would constitute an laternstiona
recognition of the inescapable nesessity of
introducing the element of morality into intere
state relations, S

- Bophasizing She greater dexocratization of modern
international society and the compulsions 3t had -hrought with
1ty desLuns stateds |

The contractual conception of international law
which 444 not recognise Mbﬂl@h&t %o
- the time when internatic lavw been & law
for the Great Powsrs, 3But modern international
lav had becoms universalized and soolalised, 4
De Luna further pointed out that the bie or trie
polarisation of the ideological groups htghlights the
necessity for greater coordination among 8tates, Such
coordination was posaible only £f states submitted themsolves
to jug.gozenss He obeerveds
The notion of msi!gggm ought to set bounds
to the autonony of the will of the States,...
At all events, selfish national interests could
not be allowed to tring the common international
weal to nought, &
Warning against any hasty rejection of the concept of
international ius cozengs de Luna said that the rules of jus

coxens "could not be ignored in internstional law, for either

3, Yapodi (Ivory Coast), UNCLE, Pirst Session
* 0‘220“1 Records, 19&8’ Pe 5279 ’

4, De Luna, m’ vole } (M), Pe 73’ para 62,
5, 1Ibi4d,



they would ultimately pgovan or else the international
community would vanish,*

Radha Binod Pal of Indis observed that the emergence
of many nevw states created a prodlen of co-ordinating the
aifferent social systems, That situation demanded a mental
adjustment as an actual condition of survival, Hence, he
stated, "pudblic order should comprise s system of lau wh&cb
replaced a sonse of obligation based on expadiency / bzghnr
allegiance to the principles of austioo.v

Brierly, tho first Rapporteur of the IL on the law
of treaties, 4id not, however, include any prgvulon relating
to Jus corens in any one of his thres reports, The principle
un_dorlylng the concept of Jjus cozens mede its £irst appearance
in the draft pramgd by Lauterpacht in his f£irst report on
the lav of treaties, But he did not use the term jug cozons
or its accepted equivelent !peremptory norms', 8&ection III
of the first draft had its heading "Logality of the Object
of the Treaty" and contained Article 156 which dealt with,
as its heading indicated, "Consistency with Intornational
Law', Article 15 provideds

6. xb‘d” Wa 6‘0
7 bed., Pe 63’ para 670

8. First Report in vol. 2 (1950)% Second Rederst
in ib“.’ vol,. 2 z hira 3090&' in ‘b“.g VOIQ
(1962), Brierly's draft articles sppear to have baen
to some extent based upon the Draft Convention on the
Law of Treaties prepared dy Harvard Research, Harvard
Draft also 4id not contain any provision regarding Jug

Corans.
9¢ XBIGC, vole 2 (1953), ppe 154w6,



A treaty, or any of its provisions, is void if

its performance involves an act which is $llegal

under international law and 4if it is declared so

to be dy the International Court of Justice,
| g In3hxs Comment on the article, Leuterpacht conceded
that all rules of international iaw were not covered by this
article as there were some rules vhich aould be modifted dy
agreement: Modus et convantic vincunt legume However, treaties
vhich affectad third States wers unenforceable because of the
maxim Pac . Bven £f s treaty
did not affect third states, 1t might de '1llegal’ and, hence,
tvoldt 42 &t violated principles such as prohibition of
privateering by the Daclaration of Paris of 1866, or the
prohidition of slavery by the Slavery Convention of 1926,
Lauterpacht pointed out that “the above mentioned instruments

constitute also exanples of inconsistency of a subsequent

‘treaty with rules of international law which, although
originating from s treaty concluded between a limited number
of States, subsequently acquire the ccmplexion of generally
sccepted « and to that extent, customary -« rules of intere
natiohal h\u‘z‘o

Lauterpacht emphasized that Ythe test whether the
object of the treaty is 1llegal and whsther the treaty is
void for that reason is not inconsistensywith customary
international law pure and simple, dut inconsistency with
such overriding principles of internstional law which 2ay
be regarded as constituting principles of international

10. 1Idbid.y ppe 1548,



public poltoy'(sxdxﬂ_sn&ﬂxnaklsnnl.nnhlis)f*

Leuterpacht was fully aware of the fact that the concept
of the 1llegality of the object of a *Bx'eaty coupled with the
eonferment or'compuxsory Jurisdxctton on the ITJ might tond
to dissuade states from ontering into treatios which were
the most effective instrumsnts of law.making in International.
Law, Hence, he suggested that, de lege ferenda, "there msy de
room for the consideration of a principle affirming that a
multilateral treaty concluded in the general internationsl
interest {s valid even if departing from or contrary to what
has boen considered in the pa:tlgp be an overwbuxmzng rule of
enstemwy of international law,"

As will be evident later, Lauterpacht!s draft article
and comment referred to above formed the basis for furher
development and improvement of the principle by the later
rapporteurs,

‘ 8ir Gerald Fitsmaurice, who succeeded Lauterpacht as
the Rap_porteur, adopted, unlike his two pradacessors, tue
axpository nethod in his draft, In his commentary to

" Article 17 of his draft which incorporatod the concept of

Jus_cgrens, Fitzmaurice obeerved that "Lt is ... only as
rogards rules of internstional law heving s kind of absolute
and nonerojectadle character (which admits of no option) that
the question of the 1llsgalfity or invelidity of a treaty

1l Ibidey De 155,

12, Lauterpachtts Note to his Comment on Article 15,
lblﬁ., Pe 255




13
inconsistent with them can arise,® The example of such

{nvalid treatiss that were given by him wers treaties by
which parties appropriated or assarted exclusive jurisdiction,
SrRa omnegs over the high seas, or which provided that
prigoners of war would not be taken bdut will bde executed, or
troaties of aggression, VFiltzmaurice thought that it was
neithey possidle nor necessary to state exhaustively the
rules having the charsoter of jus qozeng but "a feature
common to them or to a great many of them, evidently is that
they involve not only legal rules dut cgal.deraﬂom of
morals and of interaational good order,"

Yaldeck's Contribution

Hamphrey Waldock succeeded Gerald Fitzmaurice as
Rapporteur on the latter's nomination as a judge of the
Icy, Waldock's contribution to the Convention, though dased
on the work of his predecessors as he himself admitted, has
been immenso and sudstantial. In his Second Report to the
n.cw Waldook incorporated in his draft, Article 13 which
dealt with "Treaties vold for Iilegality®, Article 13
provideds

i, A treaty is contrary to internationsl law and

void 4f its odJect or its exscution involves

the infringement of a general rule or principle
of international law having the character of
dus_coganke

13, Fitamaurice's Third Report, IBILG, vol, 2 (31968), p. 0.
14, Ibid,, De 41,
18, m, vol, 2 (1983)’ ps 852,



dealt with definitions,

2.

4.

Article 1 of the draft articles subnitted by Waldock
Paragraph 3(c) of Article i defined

In particular, s treaty is contrary to
international law and void 4f its obdbject or
exacution involves «

a) the use or threat of force in contravention
of the grtnoiplgt of the Charter of the
United Hationss

b) any act or onission characterized by
égternatisaax lavw a8 international crime,

¢) any act or omissfon in the suppression or
g;nlahnont‘of whioh every state is required
international law to cowoperate,

If a provision, the objest or execution of
which infringes a general rule or principle
0of international law having the charecter of
us. Ly 18 not essentially connsoted with
principal object of the treaty and is
clearly severabdle from the remainder of the
treaty, only that provision shall be void,

The provisions of this Article 4o not apply,
hovever, to a general nmultilatersl treaty
vhich a%rogstas or modifies a rule having
the character of jus cozens. 16

L 12

Jud._gogens as "a peremptory norm of general international law

from which no derogation is peraitted except upon a ground
specifically sanctionsd by genersl intornational lav, and
vhich may be modified or annui;ed only by a subsequent nora

of general intornational law,"

o

16,
1?7,

Iblﬁg, 9. 62‘
Idid.y pps 3839,



In his commentary on Article 13, paragraph 4, Waldock
pointed out that the illustrations of jus cozeng, given there.
in wers not oxhaustive and "they are mersly particular applicae
tions of the principle" of invalidity of treaties contravening
w}a Weldock also acknowledged that jug cogens rules
were not *immutedlo and incapable of abdrogation or smendment
in future", and this possidbility of change vas reflected in
paragraph 4 of Article 13 and also paragraph 4 of Article 81
which permitted a party “to call for the termination of &
treaty if after its entry into force the establishment of e
new rule of international lew having the character of jus
sogang shall have rendered the performence of the treaty
$llegsal under intarnational law,*

- Alus cogens” and Altarnative Zarminology

When the relevant draft articles were bdeing discussed
by the I.C, Weldock stated that he used jug cozens for the
lack of a better tu’m? This statement of Waldock nssurally
gave rise to a discussion among members as to alternative
torminology, While ‘!mruok? and de Lnu’on found jus cozens
sccoptabdle, Amado preferred s ternm "more generally understande
able and less purely theoretical® and expressed his preference

18, 1Ibidey Ds 834 pars 4.
19, YBHEC, vole, 1 (1963), p, 62, pars 265,
20, Ibid.y DPe 67y para 3,
21, 1Inl4,y pe 72, para 66,



for "fundamental general rule of international 15\0"?2 Radha
Binod Psl said the term jus cocens was not found in nost text
books on international law and &t vas unfamiliar to lawyers
trained in common law systems. Pal stated that in fast he also
cams to b asquainted with the torm as a result of the ILC's
discussions at the previous cess!.ou?a Briggs sald that he
alvays avolided the uso of the tora jlis gosans and suggested an
anendment to the text of the drattgzy the use Bgf g zgeremptggy
norm of general international law", Yasseen, Psl, Bartos
and i’aukiga favoured *internationasl public crder®*, As a
compromise between tho text and the amendment of Briggs, the
Dragting Committae accepted "a psrempltory norm of general
international law® follows4 by ! cogens' within brackets,
Prof, Suy, however, thinks that '"the drafting committee
suppressed the expression jus _gcozeng in the text of the
article", and that “despite the opposition {n Commission it
might be said that the expression jug cozens has now taken its
place in the terminology of international 1&1!'39

22, 1Idbid,, pe. 68, para 16,

23, Ibid., pe 69, para 31,

24, 1Ibid,, p. €23, paras 29 and 30,
26, 1bid,, p. 83,

26, Idid,, p. 65,

27, 1Ibvid,, p. 60,

28 Ibid,, ps 09,

2, Suy, PADRS
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A somevhat theoretical controversy revoived around tho
question vhether Jjug cgaeng was a principle of natural law or
of positive law, Though the concept of jug coszeng received
groatest support in the writings of Nataraliasts, the opinion
in the ILC favoured its positive law foundations, Ssaego, the
Hungariasn delagate at the Vienna Conference, asserted that “the
principls contained in the article was not based on the theory
of natural law but on the reality of relations between statesse
The opinion that jug cqeons was derived from positive law and
not natural 13: vas also expressed by Tunkin during IC's
deliberations, Do Lyha stated the position in clear terms
whon he said that "4f the term 'positive law! vas understood
to mean rules lald down by States, then Aug cozeng was definitely
not positive law, But if positive law was understood to meah
the rules in force in the practice of the Mternausogal
community, thon jug corsens was indeed positive law,"

However, Waldock who participated in the deliberations
of the Vienna Conference a3 Expert Consultant gspecifically
clerified the attitude of the IIC towards the above question,
He said that "the International Law Commission based {ts
apprggch to jus corseng on positive law much more thon on natural
law,"

30, UNCLZ, FPirst Session, Qfficial Recerds, 1968, p. 300,
3l. XBIL, vol, 1 (1966), Pts 1y De 38,

32, JIBUQG, vols, 1 (19G3), pe 78,

33. UNCLZ, First Session, 0fficial Records, 1968, p. 387,
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CAITICISM OF THX PROVISIONS

The principal provisions of the Convention dealing with
the existing as wall as emorgent rules of jus cozonsg have
naturally attrected much attention and wore subjected to close
scrutiny by the ILC, the Sixth Committee and the Vienna Confar-
ence, While the incorporation of the rules of jug cogens in
the draft articles by the ILC vas hailed by some, there were
also others who derida:d ft, For instance, Plimpton, the U,S,
member on the Sixth Committeo, observed that the article on
Jns coreng would "do much to advance the rule of 15%"?4 His
Government also in its Comments on the draft articles statsd
that "the concept embodied in this erticle would, if properly
applied, sggatantinlly further the rule of law in intermnational
relations," Emphasizing the importence of the article, the
French delaegate sald that the article "is one of the gsnuinely
key provislions of the draft ar%iclee.as

Soms othey meabers and the comments of a few governments
depicted the other side of the picture, One menber called the
concapt of jus corong a "flying ssucer" elusive to anybody's
grasp?7 Sriall, the delegate of New Zealand; observed that the
article on jus cozeng attempted to progéde "a handy capsule

formula®, and was "highly speculative”, Herbert, in a bitter

34. QAQ§5 session 18, Mtgs of tho Sixth Committee, 1963,
Pe .

38, Commonts of Governments, XBILC, Vols 2 (1965), pe 20,
36, Ibide, Pe 37,
37, Yendoza (Philippinaes), UNCLE, First Session, 0f£ficial

Records 10268, p. 323,
38. Ibm" Pe 312’ para 50.
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attack on the article, observed that “the French 4elegation
vwas convinced that Article &0 (of the 1966 ILC Draft Correse
ponding to Article 63 of the Convention) contained the sesds
of insecurity in international relations and exposed intore
national law to an ordeal which it would be wise to avoid,"
Luzembourg observed in its commonts that theo article "is lllely
to create a great deal of tua»::ex'tamty“.;m

The main point of attack on the jus cozons provision
of the draft articles was that by its feilure to define
precisely the content of a rule of jus cosgens, it had created
the difficulty in identifying objoctively whether a particular
norm was peremptory or not, Habert, the French dolegate at
the Vienns Conference, obgsorved that "tho keynots of article
60 / 1.6, Article 63 of the Convention/ wes imprecision as
to the present scope of jus cosaens, imprecision as to hovw
the norms 1t applied were formed and imprecision as to its
effeota?'}

Much has baen sald regarding the problem of identifie
eation of poremptory norms, This difficulty was admitted by
Waldock when he stated in tho Commentary on Article 13 of tho
1963 draft that "the formulation of the rule, however, is not

39, UNCLT, Second 8ession, Official Records, 1969, p, 96,
para 18,

9. xg&, vol, 2 (1966), pes 20, Luxomborg has been
characterized as the "leader of the opposition®,
by Sgan Schwelb, See LIIL, 1667, De 962,

41, UNCLR, Second Sassion, 0fficial Records, 1969,
Pe B4y para P,



free from 4ifficulty since thers is not yet any generally
recognized criterion by which to identify a general ruleégf
international law as having the character of jug cozeng."
Bven the method of ziving illustrations of rules of iug
cozensd initially adopted by Weldock 4id not find fevour and
lator on ths Commission preferred a general and abstract
definition in the text consigning the illustrations to the
Commentary instead of aetemptiggathe impossible task of
giving a casuisticel dafinition, Hence, Article 63y as it
finally emsrged, simply statess

A treaty 1s void if, at the time of its
conclusion, it eonfl!cts with a peremptor
norm of general internaticnal law, For the
gnrpoae of the present convention, a paremp-
ory nora of general 1nternaelonal
norm acceptad and recognized by the 1nter-
aatiocnal community of States as a whole a8 a
nora from which no derogation is permitted and
vhich can be modificd only by a subsequont
norm of general international law having the
same charectar,

The reasons for the non-inclusion of illustrations
in the text may ba found in the IILC's commentary to Articls
80 of the 1866 draft, The commentary says that “the Commission
decided against including any examples of rules of JUs cosans

in the article for two reasons, First, the mention of some

42. xm’ vol‘ 2 (19&)’ Ps 62' para 2o

43, Cf, 2verigenis (Greek delegate), UHCLI, Pirst
Session, Official Rooords, 1968, b, 285, pare 1B,
It was Waldook himsolf who suggestea the
transforence of the illustrations to the
commentary, See YBIIL, Vole 1 (1263), pe 77,



84

casos of treaties vold for conflict with a ruls of jus coszenmg
night, even with the most careful drafting, lead to misundere
standing as to the position concerning other cases not mentioned
in tho article, Secondly, if the Commission wera to attempt to
drav up, even on a seleactive basis, a 1ist of the rules of
international law wvhich are to be regarded as having She
character of jus cogens, it might find 1tself ongaged in e
prolonged study of matters which fall outside the scope of
the prasent articlsa.§4

In fact, meny Zgamples of jug cosenpg were suggested by
the mombers of the IILC but as every one of the saggestions
was opposegsby two~thirds of the memhsrs, none was found
acceptable, Someo membaers thought that the existenco of
international Aga_ggggnaa;s 80 obvicus that the mention of
examples was superfluous, angsoehers balieved that tho text
was stronger by being goneral, It was also said that

enumeration of oxamples would give "a restrictive connotation

44, M’ 1967’ Pe 411,

45, Thess examples included prohlbltxnn of use of forca,
piracy ~nd slavery, pacts sunt gervands
y equality of states, Stea te sovere gm;y
gality of unequal treaties non-interventton,
domestic jurisdiction, freedom of the high seas
and solfedotermination,

46, Schuarzenberger sarcastically remarks that “the
Commission could reach the requisite majority on
one negative propositions against any formnla by
which to dafine intornational jus cogens," See
"'l‘he Problem of International Public Policy" i
( aiRRiend vol, 18‘1965), pe 10

47, Do Castro (Spain), 9 Pirst Session, 0fficial
Records, 1968, p, 3 para l,

48, Nachabe session 18, Mtgs of the Sixth Committea,
* 1963, p;.%ﬁ




out of keeping with its flexibiiity and vltallty"?s aross
elso prefarred a simplo statemsnt of the principls of jug
coeaps and the nullity attached to its violation and did not
consider that the failure to define jus _cpseng was e weaknass
as any definition was at bast an approxhnatlon?o

Whatever might have been the difficulties involved in
defining jus cocens with precision, it was generally recognis
zed that, due to vegueness and uncertainty of its content,
the article on jus corong might lead to a situstion vhere 1t
was not possidle to ldentify a peremptory norm by objective
criteria, The main apprehsnsion expressed wss that Statas
might indulge in vhat Leo Gross called 'janto-interpretatlon"
and indiseriminately resort to this smorphous 'peremptory 61
norm'! as a convenient instrumsnt of unilatersl denunciation,
Iintraectable problems of identiflcation might encoursge the
States to go back on their pledged word whenever it sulted
them and employ legalistic Jargén to give their treacherous
actions a facade of logitimacy, In the absence of objective
criteria with vhich to identify psremptory norms, one might
envisage a situation vhere “"what might be Jus _cozens for one52
state vould not necessarily be jna cogans for another State,”
Miss Laurens of Indonesia pointed out in the Sixth Committes

49, Pardomo, QNCLI, Second Session, 0fficial Records,
1869, p. 98y para €3,

80¢ mm’ vole 1 (1963), Ps 72’ para €9,

61, 6ee Sinclair First Session, 0fficisl
Records, 1965'%0 ’

62, 1Ibid.y pPe 308,
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of the Genoral Assembly that the jus cogens8 Article Pghowsd
once again, that it ves one thing to state a primnciple or
rule of international law in goneral terms andsgu!.ta anothar
to give a detalled account of its exact scope,* Francis
Vallat of tho United Kingdom stated in the Vienns Conference
that a State miggt oontend that it had not accepted a rule as
peremptory norm, Hence, it was said that éhgscontent of the
peremptory norm vas “excesdingly spsculative®,

In a vary forthrizht attack on the jis cozans provision
in the draft articles, Schwarzenberger ohserveds

In this particular casao, the boauty of a

goneral - as distinct n’om any more specific e

formula of tnternational pudblic poliecy &s that
it loeves everybody adbsolutely frese to argue

gﬁzguiﬁ?"metﬁ Mnglwlﬁfersgf i
57sneb a situation wvould affeet the sanstity of "pledged
wvord", Schwarzenberger further pointed out that "the
unilaterel invocation of Jug cogens as a justification of
nonecompliance with a burdonsoms treaty becomss s novel form
of reatriccégs the area of the rules goveraning the principle

of consont,"

83 QQ% sessfion 18, Mtgs of the Sixth Committeo
‘1 : Pe 24, ! ’

654, ¢ Second Session, Officinl Records, 1969,
p. 9 ) wa 550

68, Small (New Zea!and) URCLZ Fu'st Sassion, 0fficial
Records, 1° , Pe 3 iﬁ, para S

68, Schvargenderger, "The Prodlem of International Public
Policy", current Lazal Problems, vol, 18 (1968), p. 213,

87, Ibid.y Pe214; pars 9,

§8. Ibidey . . .
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Surprisingly, the main Article on jis_corons was
approvad by an overwholming majority of the memders of the
e, While some mombers hafled it as an indication of i¢s

wide acceptance, othors accused the members of something

short of hypocrisy. Reforring to the near unsnimous approval
by the I8 of the provisions on jysg cpzang, ohe delsgate at
the Vienna Conference observed that miich neced not dbe read
into it becauso if one wore to ask the delegates to vote on
demecracy everybedy would vote in favour of it but later
start giving their own interpretation of what democracy
meantfo Briggs also spoke in the sams vein during the IIC
discussions, stating that he was pussled over wvhy so many
Statoes had sndorsed the article on jug cosange He presumsed
that one of the reascns was that jurists considered that
the notion of international public order eppropristely
covered a thooretical structure, He said that Lt cost States
nothing to adopt a high moral tone and condemn treatiss that
in any cagse they were unlikely %o conclude, such as treaties
promoting the use of force, traffic in slaves or genocldafo
0f course, the most stinging criticism cams fron
Schuargenberger, Ho observed that "es a result of those

&9, Barros (Chile), HNCLL, First Session, O0fficial
‘ Records, 1968.9p. 299: para 60¢

60, Briggs, YBUEC, vole 1 (1968), p, 40, In 4its comments

s B Neoles, the Tarkish Goveramsnt also
remarised that States do not, in any case, entsr into
treaties on subjects like siave trade, In the absence
of & dofinition of inggg%%gng, "1t will Do possible for
each State to 1nter€re to £it its own neods."
xg;n%, vol, 2 (1868), pe 21, See also the comments
of Sincleir, UECLZ, ﬁirat session, 0fficial Records,
1968, p. 303.



dsliberations (of ILC) a draft article perfactly adopted to
the fdiosynoracies of a hypocritical age has emerged, It

has all the trapplngeegf a fashionably !progressive', if
unreslistic thinking®,

Howsvor, it 1s submitted that somo of the eriticism
egainst the draft articlaes on jus _cepons was misplaced because
the Spscial Rapporteur and also the meombers of the ILC did
make attempts to define and determine the nature and character
of ius _coraens, But, jus corens, 1like its sister concept
fpublic policy' in minicipal law, is intrinsincelly incapable
of precise definition, It was aptly pointed out by a dalegate
at the Vionna Conference that even though terms 1like ?public
policy' had not been adoquatoly defined in municipal lawy, ho
insurmountable difffcultias had arlsenoa /A zgo also correctly
gtated, it would be hazardous to artificislly fix the bounde~
ries of jus_cgzong betcause peremptory norms were always
suscaptible to change, In fact, the whole basis of Article
64 of tho Convention (deeling with nowly emergent peremptery
norms) was the assumption that the concept of jus cosens was
dynamic and not statiec,

One can glean from the verious deliberations on the
artiecles relating to jus cosgns some attompts by the

61. Schuarzenborger, n, 58, p. 2814,

62, Sce observations of Abad Santos (Philippines),
mgxg,%“ Second Sesslony Official Records, 1869,
para 24,
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participants to £ind some criteris for identification of
poremptory unorms, The suggested criteris might not de
completely adequate but theoy do give some insight into what
vas actually envisaged, Do Luna thought that “tho essence
of jus coseng was best defined g contrariq by the concept of
W.a Bat obviously, such a definitien would
not take anybody far because it would suffer from boing o
petitio principii., Yasseen was more articulate in this
matter, While admitting that jug coneng wes “hard to
idontify and apply", he attompted to formulate a eriterion
for identification, Acocrding to him, that criterion was
not the number of States eccopting the rule bsceuse that
aumber was not always proportionate to the value and importancs
of the ruleg it was not even the formal source of the rule
that could be the datormining factor as it was difficult to
say whethor it was custom or treaty that would alweys take
precadence, "Thus, the only possible oriterion is the
substance of the ruley to have the charecter of jus _cogansg,
a rule of internstional law must not only de accepted by a
large nunbor of States, but must slso be found nocessary to
imernaetong}‘ 14fo and d4seply rooted in the intsrnational
consc ienco,”

Sebtai Rosenne observed in the ILCs

The concept of .mg?_gg_n%ahad oxisted in

internatiocnal law for a long time, oven if

in inchoate form, There vere, howover,

63. De mm' e 19’ Pe 729 pare 63,
84, Yassaen, N, 1P, Pe 63y para 3B,



ofound differonces of opinion as to the reasons
or 1its existence and the foundations on which it
restedy some basad it on positive law and others
on natural law, while yet others attributed it a
higher or aeven divine origin, But on one point

there is %eneral agreementy « namely, that Che
congapt o

cond UW, expressed some higher secial

She 1aw" 1tesif whioh defined rég:ecgg::g:yo?uﬁess

epzens, €8

Bartos said that international pubdblic corder vas merely
the superstructure of the international community which
resulted from the evolution of international socletys it was
the minimum of rules of conduct ggeessary to make orderly
international relations possible, Some mombers spoke in
terms of jus corens g_eimg the interest of thga intornationsl
community as a whole, “the interest to ali®, and "the
indispensable minimum for the existence of the internaticnal
oozmnanuy"?g Others obviously rasigned thamselves to tho
lack of ascertalnable criteris for identification of persmpe
tory norms, and stated that it was better to have soms rule,
however imprecise thsn no rulezo and that "anvimparfeet
provision is better than no provisiocn at all",

65, Roseonns, n, 10y Pe 73, para 4,
68, Bartos, ibid.y pe 784 para 33,
67. Lacha, ibid., pe. 68, para 7,
68, Tunkin, ibid,, pe S9, pare B2,
63, Do Luney ne 31y pe 39, para 34,
7. Cardioux, idbid., pe 40, para 51,
71, Santos, D, 3P, pe 98, para 24,
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Sinrclair sugzested three sltornative solutions to the
problem of identification of peremptory normss (1) £xhsustive
enumeration of examples of jus cozenge The ILC considered
this method but Qecided against 1t, (2) Illustrative enumsrae
tion, As has been already pointed out, this msthod was
initially adopted by the ILC but was later abandoned,

(3) writing into the article on jus cnzeng “some means or
test"zz

Gros, on the other hand, preferred s simple statement
of the principle of jus cqzens and the psnalty of nullity
attached to a treaty conflicting vwith it, He thought that
international law always evelved through State practice and
judicigé decisions and jug coceng could also follov that

conraa,

In the commeontary to Article 83 of the Convention,
it wvas stated by the IiCs "The Commission considered the
right course to be to provide in general terms that a tresty
is vold 4f it conflicts with s rule of jus cozeng and to
leave the full content of the rule to bs worked out in atmt@76
prectice and in the jurisprudence of intornationsl tribunals,”
Stating that his delegation "viewsd with conecern" tho

uncortainty lurking in the above quoted commentary, the

72, Siﬂ(ﬂ.&hg Re 30’ Pe 304,
73, Gros, De 30y De 756
74, Il 1967, Pe 410,
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delegate of the United Kingdom observed that Ythe sdoption of
such a course (1,0, leaving Alug _cpgens to be worked out in
stato prectice and judicial decisions) would be equivalent

to providing in a panal code that crimes should bgspunishad
vithout spocifying which acts constituted crimes,” Evolution
of jus cogong through state practice involved the processes
of customary international law and "it wes unsatisfactory to
leave 1% sclely to the ambivalent processes whereby customary
international law graduslly emerged.zs The U,.S. delegate

slso stated that he viewed the jus corens article with fconcernt
because "instant declarations and paper resolutions did not

gstablish customary intel;:’auonal law, much less d4d they give

it peremptory character,"

To meet some of the criticlsm levelled against the
1966 draft Article S0, the Drafting Committee included a
definition in vhat i3 now Article 83, It safids "For the
purposes of the present Convention a peremptory norm of
genersl international law 1s a norm accepted and recognisecd
by the international community as e whole as a norm from which
no derogation 15 permitted and which can bs modiffed only by
a subssquent norm of general international law having the

same charactor,"

76, Sinclair, n, 30, pe 304, para 64,
76, 1Iblde, pe 305, para 60,

77. INCLR, Second Sessiony 0fficial Records, 1969,
Po mé’ Pal'a 22.



Sinclair, whose criticism of the draft article has
slready been referraed to, appsars to have beesn satisfled to
some extent with tho inclusion of the above definition in
Article 63, Even though he stated that 1t was more in the
nature of description than definitions, he conceded that it
yas "soms sort of a test for the identification of peremptory
norms"z8 and that it "constitutes an iggrOVemant on the text

originally proposed by the Commission,®

The phrase "international community as a whole" in the
so=called dofinition of Jjug cozans in Article 63 of the
Convention, has given rise to vide divergence of opinion
regarding its iaterprotation, In fact, the United States
dologation suggested en amendment to the draft article for
the purpose of making ‘“the text more oxplicit by stating that
individual states and groups of states should have a voice in
formulating jug corang snd that regard must bs had in detere
minins wvhat Jus_comens was to the will expressed in the
national and reglonal systems of the werld.go This amendmont

78, Sincleir, "Vienna Conference on the Law of Treaties",
ZCLAQs Voi' 12 (1970), Pe 67,

.

ug P )
the Convention has not completely removea uncereainey,
Stanford thinks that "4t is doubt.fulishwever, vhether

in the prasent ombryonic staze of thls doctrine any
groater precision can be attained," 8se, "United
Nations Law of thoTRel, Conference: Pirst’ Sesaion”,

IZLd, vol, 1 (1968), p. GO,

80 Swseny (U.S.), UNCLR, First fassion, 0fficial Records,
1968, p. 295, para gy,
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was found unecceptable for the obvious reason that the very
bagis of the rules of jus _cozens was to exclude individual
or group preferences militating against community Valnea?1
At the Vienne Conference, the delegates formulated
thelir own criteris to determine the meaning of acceptance

end recognition of a rule of jus _cogans as such by the
internaticnal community ‘ac a whcle®’, Tor Rosenne (Isrsel),
the @ssential point was the universal degree of recognition
end not the form in which such recognition was expreased?g
Xearney (USA) adopted a negative test and thought that the
provision in the article "would clearly require, as a minimum,
the nbsenco of dissaut by an luportant element of international
communlty“?a dut, 'ir.portant slemant' part of Kesarney's test
is susceptible to highly subjective interprotation. According
to 3iloa Tang, the dolegatae of Cameroon, a rule of Jjus cosens
st have secursd recoynitlion and acceptance by "the gzéater
part if not the whole of the international community', The
Libyan dolegate sald that he was votinz in favour of the
article on the understanding that "as 2 whols" means over-
whelalng najority?s But, for Harry of Australia it was not
g matter of majority voting" and while absolute unenimity

might not be necessary, the rule of jug cggeps must have

81. Cfe Alvares Tablo (Guba), i.bld., Pe 89?.
82. Rosenne, 1b1d09 Pe 311, rara 404

83, Kearnoy, JNCLZ, Second Session, O0fficial Raecords,
1968, pe 108, pare 22,

8¢, Tiloa Tang, ibid., p. ©8, para G0,
88, .1 Bacccuchy ibid.y pe 106, para 63,
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gsacured "the substantial cuncurrence of all the principal
legel systems“?s For the French delegate the whole issue
va8 full of riddlesy 40ss “"ss e whole" mean unanimous
acceptance by all the States? Or by a large numbsr of
States, and 1f so, how aany? <ho would decide this question?
If it w3 to bs an aerbltratory; how could he make the law and
not just interprot 1&27 If the article means that the
najority could bring into existence Jjus cggens rules valid
orga omnes, "the result will be to create a new source of
international lav subject to no control and lacking all
rospons!billty"?a It would offend ageinst equality of states
who were bound only by consentfg

It is obvious that any insistence on absolutely
unanimnous aceaeptance of a paramptory norm is to practicslly
exclude all possibility of 4ts coming intoc existence, It
is difficult to accept that "international community as e
vhole" amounts to "all the States in the world", It is
sudbmitted that Lt is sufficlent to bring a peremptery norm
into existence 1f 1¢ is accopted Dy a substantial majority
of States rapresenting ths principal legal systems of the

world,

88, Harry, gNCLI, First Session, Officlal Reccords, 1968,
Pe 388, pare 16,

8%7. mmrt’ ? Second 8938101'!, 0f£ficial Recordﬂ' 1969’
e B4, pereii,

328. Ib’.d.’ para 17,
89, Ibﬁd., Pe 95’ para 17,



I8 U.,N. CHARTAR JUS COGENS?

Another aspect of Jjus _qosang that was very much
debated was whotheor the provisions of the United Nations
Charter ars thomselves jus cexgens by virtus of Article 103
of the Charter, whizh provides that the obligations under the
Charter prevail over other confliocting treaty obligations,
Radha Binod Psl thought that “the whole perspective of
Unitad Hations policy could be characterized as valuge
orionted jurisprudence, dirccted towards the eamergence of
pudblic erder in the international community under the rule
law.?'o In fecty Pel Introduced an smendment to the draft
articles, whieh confined the rules of jus cqrena to the
provisions of tho UN, Charter, This amendment was later
withdrawn as nany nembers axpressed tnemselves against such
a restrictive connotation of jus cgaand. Ago corrsctly
polnted cut that all the provisions of the U,N, Charter wers

not jus cozans and, conversely, sgt all rules of Jjus _cozang

wore incorporated in tho Charter, Waldock also expressed
ea

the same opinione Barto2 pointed out that the concept of

4ns cozqng was not born in ths Charter angatha.t the Charter
marely repressnted a stage in the process, Though it would

20, Pal, YBIC, vol, 1 (1963), p, 66y para 64,
91. Ago, 1blde, Pe Tle

92, Weldock, ibides pe 976

93, Bartos, ibide, Pe 26,
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ba going too far to state that all the provisions of the
Charter have the character of jus coczaong, some provisions
of the Charter were msntioned as examples of .
The use of force contrary to Charter Princ 191038 none
intervention in the domastic effairs of states, state
sovere igntggamdopenaence of staétgs?'? pacific sggghment

of dlsmtes,msioveweign equality, human rights, and solfe
detormination were aaong the Charter principles and

provisions that were referred to =9 having the character of

The second aspect of theo auestien was vhether Article
103 of the Charter trensformed all the provisions of the
Chartar into rules of jus _ccaens. Taemmues argued in the
84nth Committae of the Jdeneral Asseqbly that Article 103

84, ‘'arasca (Italy), mgg_%z, Second Sesslon, 0fficial
Records, 1969, p, 104 VaelenciamwRodriguez, 1bid.,
Pe ©8. para 35

05, Makaravich (Ukranisn SSR), ibid., Pe 300§ Zyurin, ibid.,
Pe 106, para 48; Groepper, ibid.; pe 98, para 28,

©8, Tyurin, ibid., pe 108, para 48; Makaravich (Ukranian
S5R), 1bides Pe 100,

87, idaresce (Itely), ibid., pe 104,

98, ValenciseRodriguaz, ibid.; pe. 98, pars 363 Tyurin,
ibid., pe 106, pare 48,

09, VelenciaeRodriguea, ibide, Pe 96y para 363 Tyurin,
ibid., pe 106, para 48,

100, Groepper, ibild., p. 96, pars 28,
103, Tyurin, ibid., p. W05, pera 48,



rondersd the provisiong of the Charter peramptory as far as
membor States were concernadfo8 Howaver, Sahwald polated
out that the Irgvasux praparatodres of Article 103 of the
Charter indicated that what the draftsmen of the Charter
really had in their mind was the pessibility of the Charter
obligations couflioting with the prs-existing and not the
future treaty obligations of the mamborastatesfod This
position can b2 brousght out clearly when Article 103 of the
Charter is compared with Article 20 of the Covenant of the
League of Hations, While Articio 103 says that 4if obligations
of the mombers under any treaty conflict with their Charter
obligatlions, the lattar "shall prevail"; Article 20 of the
Covanant spacifically oreated an obligation on the membars
not to enter into treatles conflicting with their obligations
under the Coverant, Howsver, Article 103 of the Charter
employs a language vhich {8 wide enough to cover both future
as wsll as past treaty obligations of the memberafo‘ It is
submitted that a8 far as past treaty obligations are concerned
Article 103 can be treated only as a provision incorporated
n becsuse, even without Article 103, the
Charter provisions, being leter in point of time, would have

102, Temmes (Notherlands), QAGR, Ssession 18, Mtgs of the
* Sixth commxetaa, 1965 b 9. 8es also McHelr, The

lawpf Irqatles ( Pe 217
103. Schwelb, AJIL, 19067, pe 968,

104, In its Comment to Article 26 of the 1966 draft the
International Lew Commission stated that Article 10
of the Charter and Article 20 of the Covenant contained
?gingle clsuses which look botin to the past and the
future”, AJlL, 1967, pe 344,
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prevelled over conflieting past treaty obligations, Hence,
the resl significance of Article 103 lies more in its effact
on future treaty obligations,

&gfacts of Artiale 2103

Zhe questiocn theon arises vhether Article 103 of the
Chartor s efficaciocus encugh to confer on &t lecast some of
the Cherter provisions the character of jus cosens. The
answer may depond upoh vhether a provision In a treaty
permitting no derogation of the previsions of that treaty by
a2 subsequant treaty, would have the effeet of transforming
its provisions into rules of lus cogens, In 1ts commentary
on draft Article &0 (of 1866 draft), the International Lav
Commission mede the position very clear, It statods

Nor would 1t ba correct to say that a provision

in a treaty possesses the character of W
msraly bscause the parties have atipulste <
no derogation from that provision is to be
pernitted, so that another treaty which conflicted
with that provision would be void, Such a stipulae
tion may bs inserted in any treaty with respsct to
any subjsct matter for any reason which may seem
good to the parties, The conclusion by a party
of & later treaty Qorogeting fPom such a stipnlae
tion me2y, of course, engage 1ts responsibility

for a droach of the earlier trsaty, But the
breach of the stipulation does not render the
treaty vold.... 108

108, MM, 1967, p. 40, See also the statonmaent of
Yessaen tﬁe delegate of Iraq, HNCLI, First Seasion,
o0fficial Pecords, 1968, p. 296,

YeNair, however, thought that some provisions
of the char%ar are of constitutive or semi-legislative
character and the parties cannot contract out of thoms
and that any treaty contravening the provisions of the

Charter is vol!d. See Lay of Treatieg (1961), ps 217,

e esCOntd, on next page



The commentary proseeded further to state that "It is
not the form of a gensral rule of international law but the
particular nature of tho subjectematter with which 1t deals

that may, in the opinion lgg the Commission, give it the
character of jus cpgsans."

Apart froa the provisions of Chartsr, some suggested
examplss of jug cogens imcluded prohibltion of use of force,

prohibition of the use of force, there seems to have been a

fundamsntal nisconception in tha 2inds of some of those who
participated in the deliberaticns of the ILC; the Cixth
Committee and the Vienna Confeorence, Some of the participants
oxprassed the opinion that = treaty obtalned by use of forece
vas vold for contravening jm_gggggéo.? It is submitted, howe
ever, that a clear distinction must be drawn beotueen a treaty
whose objsct 1s use of force and a tresty whose conclusion

is brought about by use of foree, While the former is veid
for 1llegzality of cbject (l.,e, for contravening a rule of

Jug corens), the latter 1s vold bescause the c.nsent 1s

vitisted by ceercion, Thus, the letter treaty is void not

(contd, from last page)

But, Fit2maurice, in his Third Report to the ILC,
expressed the opinio:x that Article 103 of the Charter
does not render void a treaty conflicting with Charter
obligations hut only nakes it unenforceeble., Sese
Fitzmaurice's Third Report in YBILC, vol, 2 (1858),

Pe 43, On the other hand, Schwelb thinks that, for all
practical purposes, there will not bo much difference
between nullity and unsulorceability. See 4JIIL, 1967,
PPe £89-60,

106, AJILe, 1967, pe 410

107: For instanc’:e .‘runk;.n expressed that opinion, XBILC,
vole 1 (1963’, Pe 235, para 35, See also Ago's
statement in YBIIC, vole 1 (1964), pt. 1; p. 23,



for contravening Jjuns cogens but becanse of vitlatsd consent,
As pointed out above, ppcta sunt sorvandg wes cne of

the rules of international law that was fraquently referrad

to by tho mombers of the ILC a8 having the character of a

108
peremptory nora, However, Ago pointed out that Lf ppoeta

sunt servands was e rule of iyg _qogeng, then all the provie
sions in a trgggy vould automatically acquire the character

of jug cozaeng, If pagta _sSArn ia 1s a rule of jus
sureng, it moeans that a party to s traeaty cannot opt out of
it vherem9 the very effect of jus cogens is ;;30 nullify e

troaty that conflicts with a peremptory nornm, A8 against
the opinion that pscta aunt servends itsslf is a rule of jug
cosang, there is the othor school of thought sccording to
which the sccaptance of such a rule would water down pacta
sunt servondn and nullify the sanctity of the pledged word,
There 1s an obvious contrediction in both standpoints, As
Alciver of Ecuador rightly pointed out, there wss no reason
vhy & treaty which consisted of flagrant injustices shouid
be considersd sacrosanct just because it was a treaty?l It
is submitted thet the maxim ppets sunt servande should be

108, For instance Tunkin, IBILC, Vvol. ) (1963), p. 187,
108, Ago, ibld., pe 200,
110, As Suy ohserves, “{ug cogens together with rgpuyg slo
A were at the antipodes of tuprinciple pacta
sunt servanda®, n. 29, Pe 93,

111, Alcivar, GAOR, session 18, Mtgs of the Sixth Committse,
1963, p, 48,
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applied only to those treaties which are otherwise valid and
in conformity with Aus_cnzang.
112 113

Bartos and Yasseep have contended that rakusg sic

Stontibug doctrine is an example of jug _coseng. If that de
80, it means that a state cannot contrac? out of its right

to denocunce a treaty on the zround of vital change of circume
114
stances,

The above discussion clearly demonstrates the dangers
present in making facile generslizations or in edopting unie
dimensional approach in attempting to find criteria to
identify poremptory norms, Attempts to identify rules of
Jus cogans and classify them under broad heads have also beon
made by sone jurists. Verdross thought that immoral treatios
wvere those which provent or impede states in performing their
moral ta.sks‘uksa maintenance of lav and order, defence of the
country etcf Ho classified peremptory normg into: (1) rules
prohibiting encroachmont on the rights of tuird statesg
(2) rules of humanitarian charasters and (3) the Charter
provisions, Lissitzyn thinks rules of jus coseng prohibit
treatios that affects (1) ths interests of individuals or
groups of individuals (genocide, slavery, otce)y (2) the

112, Bartos, YBIL, Vole 1 (1963), Ps 200,
13, Yasaeen, lb’.d.' PPe 14242050,
114, See Schwelb, AI XLy 1967’ De £68,

116, Verdross, "Forbidden Treatics in International Law®,
&1L, Vole 3) (1937), p. 574,



interests of third Stategiﬁnnd (3) the interests of the
organized society itself, Theso and many other illustra=
tions or broad categories of alleged rules of jus cgzans do
not help in laying down a readily verifianble criteria to
decide {n a given case whother a rule i3 or is not peremptory.
While soma jurists felt, =s did the International Law
Commisgion, that the content of jus co-sns must de loft to

be evolved by the judiclary, others thousht that this solution
vas not acceptabls bhecause there must bs some oriteris oven
for judges to identify peremptory norms}l7 In spite of the
pursuasivenass of the latter opinion, it would seem that 1t

is not possible to construect the four cormers of the concept
of jus cozens with the help of any ready-mande 'testst, 'defi.
nitionst or 'eriteria', Like public policy of municipal lav,
the content of jus _©0zqns can be vorked out and evolved slowly
on the anvil of time end expsrience and not by g _priori

solutions,

EMERJIBHCE OF A NE4 RULHY OF JUS CONBHS

Section III of the Vienns Coavention deals with
#Peormination and Suspension of the Operation of Treatiost
and Article 64 vhich uas placed undey this Section, has the

heading "Emergence of & new psremptory norm of ~eneral

116, Lissitayn, Papers
9 Pe ©

117. Tunkin’ 1b’.dop Pe 88.
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international law', Article 64 providess

1aw cmorgus; ony oaleting trosty ehieh Lo i

:gggiéggegfﬁh that norm bscomes void and

As has been alresdy pointed out, the above provision
ovaes its existence to the suggestion made by Lauterpacht in
the Commentary to his draft Article 15, The rationals of
Article C4 is that jus cosens 1s not static but dynami%s and
the existing rules of Angﬁ%géggg ere not ilmmuztabla but subject
to change and modification, Article 63 of the Convention
itsolf rocognizes the dynamic cleoment in jug cogeng by providing
that a rule of jus corons “can be modified cnly by a subsequent
norm of general international lsw having the ssme charactert,
As the ILC stated, Article 64 1s indeed e "logical corollary®
to Artiocle 63320

Hovever, it wes argued by Bishota, the Tanzanian
delegate et the Vionna Conference, that the latter part of
Article 63 quoted above vweakened the text and that new
peremptory norms cah only add to the existing ones bt not
derogate from them, “hus, he pleaded sgeinst the modification
or abrogation of the existing rules of jus _cogens even by new

118, Waldook9 UNCLT, Pirst Session, 0fficlal Records,
1068, pe 327y end 8180 Ustor, %%gg session 18,
Mtgs. of the S8ixth COmmlttee, y De 40,

119, In its Roport to the Ceneral Assemdly, the ILC steteds
N,ee it wouldd bo clearly wrong to regard even rules of

%ga_%gggng as immutable and incapabls of modtfleatlon
n the light of future dsvelopments,® AJIL, 1963,
Pe 264,

120, Ibidg’ Pe 281,
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121
rules having the same character, A similar view had

slrecady been expressed by Resnne in the ILO.122 Pointing

out the untonadility of tho above view, de Lunas obssrved

that emorgence of new peremptory norm need not be looked upon
as a nogation of the existing norms but should ve taken as
constituting an "sdvancae” beeausalégternacional law was
"moving forward and not backward', dmphasizing the same
point, Perdomo, the Columbian delegate at the Vienna
Conference, observed that the principle of jys cozeng
incorporated in Article 83 was “not an imutable and rigid
notion, since it made it possible to eliminate obsolete

rules and to introduce new rules reflicting the eveolution

of the lntern;a&onml comnunity, Its very flexlbility is
its vitality."

125
A new rule of ju8 coegns mey emerges either through

121, Bishota, UNCLT, First Sessiocn, Official Records,
1968’ Pe

s Vole 1 (1283), pe 74. Ago thougiat that the
D088 1111ty of modiflcation of the existing peremptory
norms by subsequent normg was ohly academic as norms of
Jua _corens are of such fundementel character that their
npdification is unthinkable, He also considered that
the latter part of Articlo 63 weakened the principsl
pax‘t of lﬁ. Ibld., De 65’

123. De Lun&, 1hm0' p‘ 75.

124, IUHCLI, 8econd Sessalon, 0fficial Records, 1969,
pPe 88y pars 61,

128, Bindshelder, the Swiss delegate at the Vienna Conference,
agked the sExpert Consultant Waldock clariilcation on
£ive cuestionss (a) How did e 8 omerge? (b) Is 1t
created by custom or treaty or bot%? (c) Should &t be
accaptable to all States or only %o e majority of them?
(8) Should the new norm cohtaln a declaration that it is
paremptory or wvould it follow from its content? and
(e) Is the norm valld only for ths parties to a treaty
or grgs omnes? Ibid., p. 123, pars 66,

2z,



customary or conventional precesses, BEven though the IIC
stated that "any modification of a rule of jus cogens would
today most prodadbly be effected by tha conclusion of a general
maltilsteral treaty“ige it 1s obvious thet the uss of the
words Ymost probably" in the ILC Ccumentary and the goneral
phrase in the text of Article 63 ~ '“norm of genaral intere
pativnal law" « indloaie that the Commission dld not exclude
the possibility of a new rule of jus cngens emerging through
eastonary procasseafz7 Tho true position was admirably stated
by Ago in the ILC when he observed:s "Psrempteory rules mesy be
eustompry or aven conventlonaL;g;igin, provided that they had
beoome general rales in the true sense of the term, They
mast accordingly be valid for sll the members of the inters
national community, and in particulsr they must be valid as
customary rules for states which were not parties to the
treaty laying them dovm.»']:28

However, the question may arise as to how a now
customary rule of jus cgrens can emergs 90 a8 to modify the
existing one decause the new custecaary rule would amount to
an 1llegality et 1ts inception for confliciing with the
exizting pereaptory norm, While this problem may appear to

126. Report ef the ILC, YRILG, vol, 2 (1063), p. $
4&LllLy 1963, p. 264,

127, In fact, 1t vas stated in pare 1 of the Commentary
to Article 46 of the 1963 draft that a new rule of
may be ostablished “either by general
multilatarsl treaty or by the development of a new
customary ruloseee’" AJlly 1964, pe 293,

128, Ago, YBILG, Vol 1 (1963), pe 78,



b3 a formidable one::29 1t is inherent in the development and
evoluticn of all customary rules whether of jug cozeng character
or not}ao

The modifications of the existing rules of jus coronsg
through a general multilaterel treaty is also not totally
free from difficulties, Will it not bs a self-contradiction
to say that a treety is void Af it contravenes anh existing
rule of jus cozens whichy however, uay be uodified by a
goneral multilateral treaty%al If Cthe exioting rule of jus

cozensd itself is a product of e genorsl multilateral treaty,
can it be modified by another such treaty? If so, should the

partiass toths letter treaty be more i~ number than the prior
treaty? The antwsr msy bs found in Yasseen's statement that
it is not the number of the participants or the nature of tho
formal source but "the truo intentlons of the parties®, whlggg

are to be exanined "to discover tho true foreco of the rulet,

128, Joseph L, lunz called this "a challenging thaoretical
problen which, as far as this writer can sSece, has not
yet found e satisfactory solution®, See “The Naturs
of Customary Internetional Law', AJIL, vol, 47 (1283),
p. 667, D3But Brizgs thinks the question haes created more
difficulties in theory than in practice, Sece,
"Columblan=-Perunian Asylum Case and Proof of Customary
International Lau®, AJIL, Vole 45 (1951), .e 730

130, Sse gonerally, Anthony A, D'Amato, §§g4%gngg%§_n§b
chshom srnationel Lax (Cornell University Fress,
| 4u20,

131, BEverigenis, the delegate from Creece at the Vienna
Confbrenceﬁ gharactertzed the situation as "a vicious

circle®, , First Session, 0fficlal Records, 1968,
Pe 298, pare ™

132. m’ VOlQ 1 (1963), Pe 63.



Article B3 of the Vienne Conventlion states that the
oxisting rule of ju3 coseng can bo "modified" by a subsequent
norm of general internatfional law having the same character,
Does it mean that the existing rule of Jjus coseng can only be
"mpdified" and not “"abrogated”, or "annulled"? Does "modifie
cation” include "abreogation” algso? Lauterpaciht thougzht that
the later rule of jus coseng may "dspart from" or be “contrary
tot the existing rule of'igg_ggggn;ﬁa Waldock!s original draft
Article Iiéépamgraph 4 included the words “"sbrogates or
modifiesty his draft Article 1, paragraph 3(¢), which
defined Jus corens, lald dowa thatlgge oxisting rule might be
sabsequently "modified or annulled®, It 1s possibdle to
envisage e situation where the existimg rule of jus _cqzang
is totally abrogated and, in its placa, an ’ntirely new rule
is substituted, Such a possibility cannot be excluded even
under Article 53, in spite of the terminological changes
effected in its text,

133, Lauterpacht's Note to his Cozment on Article 18
of his draft, {bid., vol, 2 (1853), p, 156,

134, ypne, vol, 2 (1963), pe 52,
136, Ibidey PPe 38-39,



Chapter 1V

SEPARABILITY OF TREATY PROVISIONS
ARD JU8 COGENS



Chapter IV

SBEPARABILITY OF TREATY PRQVISION
ARD JUS COGBHRS

A treaty may conflict with the rules of jus _cozans
not necessarily in its entirety dbut only in soms of its
provisions, Caen the principle of separability be applied to
that treaty so that its offending provisions cnly ba treated
a8 void and the rest bs saved?

Article 15 of the draft srticles prepared by Lauterpacht
incorporated the principle of separability by providing that
"a treaty or any of its provisions, is void if its perfermanée
involves an act which is fllegal under intarnationzl law®,
The words “any of 4ts provisions" in Article iS5 clearly
provide for partisl iaveildity alse, In fect Lsuterpacht
observed in his commentery to Article 15 that the veid
provisions of the treaty were separablo, and that *any single
provision involving en illegality does not sntall ths nullity
of the treaty if the latter, taken as a vhole, can b upheld."
However, Lauterpacht observed that “this will not bs possible
if the prevision in questicn constitutss an essential part of
the treaey"f

In his Second Report, Waldock also made provision for
the application of the principle of separability to treaty
provisions conflicting with a peremptory norm, Article 13,
paragraph 8 of his draft peraitted separabllity if the

1., Lauterpacht?s Firat Report, YBILC, vol. 2 (1983),
P. lGS’ [38!'3 6.



offonding provision " is clearly separable from the remsinder
of the treaty” and i1f such & provision "ig not essentially
connaeated with the prinoipal object of the tresty”, In his
commsntary to Article 13, Weldock stated that "while one view
mpy bz that the treaty containinz vold provisions should be
vholly void", it would be preferable to allow severance of
provisions which involve “minor inconsistency with a jus
gagens rule" end are cleerly separable from the rest of the
provlslons?

In the ILC, Lachs supported the principle of separe .
bility as formulated in parazraph 3 of Article 13 of ~aldoock!s
draft and saild that it "contained a very useful and important
provision that would allow parts of an interaational instrument
not of an integral character which were illegal to be detachesd
from the maln body of the treaty, Such a provision would
certainly bs in the interests of the further developmsnt of
treaty lawﬂn? On the other hand, Tabibi su-zgested that the
troaty should, under those circumstances, be treated as wholliy
vold? He also thought that the distinction, souzht to be made
in the Coamentary to Article 13, bstwcen “minor" gnd "mrjor?

infringement of rules of Jjus _ceorens was untenable, 1iss

2, wWaldock's Sacond Report, JBIC, vole 2 (1963), p. 63,

3. Laechs (Polend), XBILE Vol, 1 (1263), p. 68y para 12
* he vas supportéd, anofig otaars, by Aéado, igid., paré 18,

4, Tablbi, ibidoy De 66, pare 4?.

S5, Ibid, HKosenne =gresd with Tadbibi, ibid., para 6D,
Ago slso favoured deletion of paresraph 3 of Arti:-ls 13,
Ibldo’ Pe 719 para 54.
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Quttoridge (U.K.) observed in the Sizth Committee of tha
Goneral Assaembly that the principle of separability presentsd
difficuities of application for moast provisions of treatias
ware so closely interrelated that few provisions vould de
clearly saeparable from the remainder of the traatys

The oplnions expressed by Tebibl and others seem to
have welighed with the Drafting Committee which, as \laldock
stated, “reached the concluslon that severance shoild not be
allowed in cases covered by Articls 13%, The reason for such
a deocision was that "in view of the neture of juys cnzeng, it
would be Liaappropriate %o recognize seperabllity?, In such
a case tho parties "should take tae confequenceg" chd refoPmie
inte tho creat;z

Thus, while Waldock's Report permitted %ths application
of the principls of separablility to the provisions of any
treaty conflicting with & peremptory nor., the Drafting
Comnittee went to the other extrems and totally barred theo
applicatién of separability o such a treaty, Howaver, the
International Lew Comuission seemz2 to have ultimately decidsd
upon a course of action which may appear to b2 a compromise
begtwsen the two extremes, The ILC decided that, for ths
surpose of apolication of the principle of soparadility, a
treaty vhich was void gh _initie for conflict with an existing
rule of jns coceng must ba 4differentiated from a treaty that
wad vallid vhen it was ceoncluded but vhich subsequently

6, QOACR, session 18, Mtgs of the Sixth Committee, 1963, p, 28,
7. YBOGC, vol., 1 (1963), p, 291, para 21,
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conflicted with a new peremptory nerm that has emerged, While
the provisions of the formsr ware im all cases inseparable, in
the case of the latter the test of separabllity might be
applieds The rationale of tho dacision of the ILC is not far
to seok, In the case of the former treaty the parties were
deemed t- have the knowledge of the illezality or unlawfulness
of tho object of the treaty and, hance, the very consent of
the parties was tainted, Such a treaty had to stand or fall
4n_tota, That would not be the position Ain the case of the
latter treaty vwhich was valid when 1t was concluded and had

to suffer only supervening iuvalzditye Consoquently, paras
graph & of Article 41 of the 1968 draft specifically provided
that "in cases falling under Articles 48, 49 and 50, no
separation of the provisions of the treaty is permitted",
Thus, while in the cese of a treaty void under Article 60

for confliet with an existing rule of jus dgozens, separation
of treaty provisions wes explicitly exoluded, such separation
of provisiens was, by neoessary implication, parmitted in the
case of & treaty that became vold under Article 81 (of 1966

draft) for confiict with a new rule of Jug _cqrang,

8. Commenting on theo decision of the ILC not to extend the
principle of separability to & treaty that conflicts
uwith en existing rule of jus _gozens, Schuarzenberger
observess "As if 4t wished to use to the utmpgst ¢
destructive potentialities of this Article /Z 4.0,
Article 37 of 1963 draft corresponding to Article 63
of the Convention/, the Commission also edopted, for
the purpose of this Article, the doctrine of indivisxo
bility of treaties, Thus it recommsnda that not only
eny clause alleged to be incompatible with the intere
national Ang_geﬁgng should be void, but that the whole
treaty should share this fate," 8ea "The Problems of

International Public Policy", Chrrent Logal Prablemg,
vol, 18 (1985)’ p. 214,



During the Vienna Conference, attempts were again made
to extend the principle of separability of treaty provisions
to draft Article 60 (of 1966) slso, Finland proposed an
amaudmﬂgg 80 a8 to delete tho refarence to Article 50 in
Article 41, paragraph 8 (quoted above), so that the principle
of separability could also apply to treaties covered by
article 50, The Finnish Amsndment sgain gave an cpportunity
to those opposed to strict indivisibility of treaty provisions
to press their point of view and seek a reversal of the
decision of the IC, &xplalning the purpose of the amendment,
Castren, the dslegate of Finland, observed that a treaty might
contain only one or tuo secondary provisions which conflicted
vith jus _cozans, In such e case, why should the whole treaty
be treated a8 vold wvhen it would suffice to invalidate only
the offending clauses which were separable from the rest of
the provisions? Referring to the sugzestion of the IIC that
in such a case the wheole treaty should be raevised, Castren
observed that revision of a treaty was a complicated procedure
because it required the consent of all g{g partlosfo The
United Kingdom also propossd an amendment which, Jfnter allp,
sought to oxcluda draft Article 80 from ths scope of draft

Ps UN Doc, A/Conf.SB/C V1,144 and 293,
10 gagggé Pirst Session, 0fficlal Records, 1868,
’ Pe s para B2,

n. UN D@c. A/Conf.SQ/C.]/L.Bs and Corl‘. 1.
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Article 41, QGordon Smith and Francis Vaellat, the delegates

of U.Key argued that it weuld be absurd to condenn the whole
treaty to mullity whon only comparatively unimportant provie
sions of the ¢reaty wore in conflict with jug cosang,

Howaver, most of the delegates at the Vienna Conference
vore opposaed to the amendments preopossd by Finland and U.K,
The strongest opposition to these amendmants cams frem dolegates
of Communist countriss, These delsgetas thought that indivisi~
bility of provisions of a treaty vold under draft Article 50
vas "an essential idea end must gzrtalnly be stated" because
such a treaty was void gmﬁ‘ that the rules of jua cesensg
ware of a fundamental character and were so "fundemsntally
important that any conrllgg of & treaty with thoge rules was
danzerous end indivisabdble®, Tho proposed amondments could nod

17
mustor onough support and were loat when put to vete,

IS Dectston Jpstified

It is submitted that the declsion of the ILC to treamt,
for the purpose of the application of separability, the
situetions arising under dragft Article 61 (i.,9, Article 64
of the Covention) was justified and valid. In the case of a
treaty that was valid whan it was concluded but which subsce

i2, gﬂgg%@ Pirst Sessiony Officisl Records, 1968,
Pe » bara 18,

13, Ib’.dog De 3869 vara 5.

14, Talalaosv (USSB), 1b1d., Pe 230’ para 28 and pe 449,
pare 29,

18, Strezov (B\llg&"i&)' 1btd.’ Pe %5, para 28,
18, Makarewies (Poland), ibld., p. 236, para 32,
17, 1Ibid,, p. 483,



quently conflictsd with a new form of jus coszeng, tho treaty
would bocoms vold from the time of such conflict and not gb
dnitio. On the other hand, a treaty hit by the provisions of
draft Article 60 would be a dead letter or, if one may say 80,
a6 Stilleborn child, As the invalidity affested the vory basis
of the treaty, 1% could not Y partlally revived or resurrected,
Such a treaty would come inte oxistenco either totally alive
or totally dead, On the contrary, a2 tresty that fell within
the mischief of Article 61 (confiict with nevw jus _cozeng)was
8 live and valid treaty at 1ts in2eption, If any of its
provisions were found conflicting with the rules of jus _cgmong
that had emerged subsequent to the conclusion of the treaty,
those effected provisions only might de severed by a sort of
forensic surgery 2o as to save as much of the body and soul
of the treaty as possible, Thus, the Commeatary to Article 61
(of 1988 draft) saids

ese 28lthough, the Commission did not think that

the principle of separabllity La appropriate when
a treaty is void %% initio under Article 50 by
racocon of am exis rule of Jjus cozepg, it felt
that diffeorent eonsxderations ayply in ﬁﬁe case of
a treaty which was entirely valid whea concluded
but is now found with respect to some of its
provisions to coaflict with e newly established
rule of jus cogens, If those provisions can
progerly be rogerded as severable froa the

rest of the tresty, the Commission thought that
the rest of the ureaey ought te be regarded as
still valid, 12

18, AJXL, 1967, pe 438, Gordon-Smith, the delegate of
UeKesy Observed at the Plenary WG9§1 ng of the Vienna
Conference that "1t sgomad illogical to prevent
separation in the case of an existing rule, but not
in that of a future rule of ong® ,

First Session, Officisl Reoords 5% Ps 229,
psra 16, It is subnitted that %hera is n
{llozicality involved in such & aztuaticn.

«sescontd, on next page



In the Vienna Convention, it is Artlcle 44 which desls
with separadbility of treaty provisions, Parazraph 8§ of the
article specifically provides that "no separation of treaty
provialions 1s permitted" in cases falling under, inter glla,
Article 53, In othsr cagses of {nvaliiity - as under Article
64 (conflict with new jus cogens)  Article 44, paragraph 2
provides that e ground for invalidating or terminating a
traaty "may be invoked only with raespect to the whols treaty
excapt as provided in the following paregraphSeees” This
provision clearly indicates that even in case of a treaty
that becomes void under Article 64 of the Convention, the

rule is the nullity of the whole trggty akd the saparability
or partial nullity is the szceeptieon,

Article 44, paragraph 3, lays down tho conditions to
be gatlafied before a ground for i{nvalidity or termination of

{contd., from last pagza)

In the case of ehe exteting rule of 35§ ggggng thoe
: : Auris non excnsat applies and the
lllegalley exten:~ Fo the vhole of the confiicting
treaty ond not Just to the offending provisions
bacause the parties intended to conclude a treaty
and not just some of its provisions, The situation
1s 4ifferent in tho cese of future rule of
bacause the law d2as not expect men to be crystale
gagers so as to knovy befbre hand what the 1aw would
b2 in future, Thus ntia in sat will
net apply to the lagter caae. on nhe con rary he
in nlep ] aroal would apply to

such & SItust on.-

1, See the observations of Rosenne {Israol)y UNCLI, Pirst
S¢ssion, 0fficlal Records Pe 230, para 23,
Consequently, it is for tgs Ly whlch vants separation
of treaty provisions to prove that ths conditions
mentioned in Articls 44, parc:raph 3 which enable
separation, are satisfied.
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a troaty may be inveked only with respect to certain clauses,
It providess

If the ground relates solely to particular clauses,
ig way bo invoked with respect to those clauses
vharas

(2) the sald clauses are separTaedle from the

remainder of the treaty with rogard to their
applicatiens

(b) 1t appears froa the treaty or is otherwise
establishsd that acceptance of those clauses
vhich vas hot an essentiel basis of the consent

k™ "of] other part{oox' parties to be bound by the
treaty as a wholes snd

(e) continued ggrformance of the remaindeyr of the
troaty wonid not he unjust,

Reosenne pointgg cut that clause (b) above had introduced
o subjective element, But tho same thing can be said of
clause (c) also unless it is applisd with great caution,
Clauss (o) was in fect added pursuant to tho acceptance of an
amendzaent proposed by the United Seateafl It vas obsorved Ly
the delegate of USSR that clause (c) "introduced a now element,
the aong;pt of justice® which would only com.licate the
matters, Though there is some truth in what the Russian
delegate stated, it would appear that theore is some justifie
eation for the incorpeoration of clause (¢) in Articls 44, As
vas pointsd out nLy the U.8, delegate, the word 'separable’ in
paragraph 3(a) and the words “en essential basis" in parae
graph 3(b) were liable to ba intarpreted too legslistically

20, Ibid,, para 24,

21, UHN Doc, A/CoOnf£,39/C41/2680, It wns adopted by th
Committeo of the Whole at 1t3s S6th meeting. UNCLR,
First Session, Official Records, 1868, p, 389,

22, Talalayev, UNCLL, First Session, 0fflclal Records,
1968, Pe 231’ rars 31.



and narrovly leading to the separation of the provisions of

g treaty even though continued performance of the romalnder
of the treaty would be very unjust to thoe other parezss?a

The provisions whese invalidily is invoked may ba, in narrovw
legal terms, "separabdle” or may not foram part of the "essen
tial brsis" of the treaty, but to inflict this truncated
treaty on other parties mey ceuse grave lnjustice, 8ecarin,
the Rumnnian delegate, thought that clause (s) of Article 44
it3elf had mot the concern expressed in some quarters that
separability should not ke accepted whon continuked porforwance
of the remalnder of the treaty would lead to 1n1uatiee?4 But
that world b® so unly Af the words "sesperable" and "with
regaerd to their application” in clause 3(s) of Article 44

ere given wider interpretation, Confliect with juya cgorans o9

a ground of nullity of a traaty is quite different from othar
grounds like coercion or frsud, Ir the case of the latter,

no eqguity lies on the side of other parties as their hands

are not clezn, But in the casa of a» treaty vold under
Article 64 for confliet with a rule of jus _ceqens that has
subsequently emerged, all the parties tc the treaty aro on an
equal footinz a3 no one could have anticipated the supsrvening
invalidity, While the right to invoke its invelidity may be
axercised by ouly one party to such a treaty, tha considerae
tions of equity and goodefalth require that tne intorests of
the other contracting parties also aust be protected, If the
aquities are substantially equal, they must be equally protseted,

23, I[bide, pe 230, para 17.
%. tbiﬂgs De 231’ nara 420
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Chapter V
JUS COGENS ARD SETTLEMENT OF DISFUTES

The main problem of estadblishing acceptable and truste
worthy procedures for settling dtsputes arising out of jus _cozeng
provisions of the Vienna Conventioa has been a most vexed one,
The controvaersy surrounding those procedures was so great that
Article 68 of the Conveutlon, which is the cornerstene of its
peremptory aorm structure was the last article adopted at the
Planary “eetings of the Vienna Conference, The ultimate solus
tion found and incorporated in Articles 65 and 66 had to run a
very chequered course, %ven the stale and matter-of«fact suamary
records of the Vienna Conference provide a vivid csicture of the
often disanpointing and frustrating moments in whish numarous
propogels end emendmonts were dlgcussed and debated at tedious
lengths by various delegations only to find that they waere not
acceptedble, 3Bven though the prosedural end institutional
aspects of Jjug cozons had been recognized and acknouwledged by
all to be moat vifal, delegrtions and their deliberations got
bogzed dovn in o morass of group and sectional interests and of
power pollitics,

As has already bsea pointed out, the main crlticism
azainst the concept of jus cgrops was that it was too dangerous
to incorporate in the Conventlon a concept of such a nebulous
nature and indeterninate content without adequate procedural
safoznards, It was also said that, in the absence of a
relieble dispute - sattloment machinery, esch state would fesl

free to indulge in "autoelnterpretation® to suit its convenience



and unilaterally dsnounce the treaty,

Lauterpacht, the Special Rapporteur, suggested the best
possible solution to the problems arising out of jus cosons
by providing for e roference to tho International Court of
Justicef He statad that "1t 48 tho Court, and not the
intorested party, which is finslly entitled to declare the 2
traaty, or part thereof, to be void on eccount of Allegality,"

Obvious though such a solution might seaem %0 be,
Leuterpacht was aware in 1968 of the "aubsganttal practical
anhd doctrinal difficulties” involved in it, It was these
difficulties which nsarly obstructed the adopticn of the
final solution at the Vienns Conference held aimost ten yoars
later, '

In 1883, tho International Law Commission considered the
solution snggested dy Lautorpacht in his d4raft articles, In
its Commontary to Article 28 of the 1063 draft, the Commission
stateds

Tobt, (ofaeuienny miaiction o the o0 e,
way of guaraateeing the effectivengss of the rule
ditfickltt gorvanda, But having regerd to the

proposals for gompulsory
jurisdiction encoungtered at the Geneve Confarence

1, Thus Article 15 of the draft articies submitted bdy
Lauterpacht in his First Report prevideds
nA treaty, or any of its provisions, is void 4f
i{ts porformsnce involves an act which 1s 1llegal
under internationel law and if it s declared so
to bo by the International Court of Justice,"

YBOLs vole 2 (1983), pe 164,
2e Ibid., Pe 1656,

3. Ibid,



of 1988 on the Law of tho Sea, it does not seen
ggasibli for the Commission to adopt this solue
(3) i DY

o1

However, the International Law Commission was conscious

of theo Y“riska"” involved in tho fallure to provide adsquate
unflateral interprotstion end denuncistion of treaties, It
sought to avoid or reduce thaose risks bWy ¥giving as much
precisoness as possible to the definition® of the grounds of
Invelidity and, secondly, "by prooeduraé provisions limiting
the opportunities for erdvitrary action?, Bat the Commission
went on to 3ays

Jowever preclse the dofinition of these grounds
may be made, the justification of eny alaim to
annul, donounco, otc., a traaty in any particulesr
casa will often turn upon facts, the determination
of which is controvarsial, Accordingly, it 1s
upon the precedural provisions regulating the
exorcise of the right to invoke thuse grounds the
affactiveness of this branch of the leow will
vltinately dependes ©

Nevertheless, gven in its final draft of 1266 « a3 in
gsome of the previous drafts too =, the utmost that the
International Law Commission could do was to provide in
paragraph 3 of Article 62 that in cese of dispute over the
invelidity, termination etc, of a treaty, “"the parties s};au
seek & solution through the means {ndicated in Articls 33 of

4, Ibid., p. 88y para 6,
8, Ibld., Pe 87’ para 1,
6. Ibi4,

7e Article 33 of the Charter deals with pacific means
of 3etilomont of disputes,
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the Cherteor of the Unitod Nations,” Giving the reasons for

not incorporating the coampulsory jurisdiction of the Intere
national Court of Justice, tho Commission stated that some
mombers thought it vas unrealistic to do so "in the present
state of internetiocnel practice®, So, "the Commission concluded
that the erticie represented the highest mesasure of common
ground that couid bs found emonsz governmonts as wsll as in

the Cormission on this queseion,§

However, Article 33 of the U.¥, Charter does not
provide for compulsory secttlemant of disputes but merely
i{ndicntes various means by which tho parties may settle their
disputes, Vhat would hajpen &f the parties fail to arrive at
a selution of the dlsputs even after recourse to the means
{ndicated in Article 237 Tho International Lew Conmission
gave a very nalve answer to this question, It stated that
“i¢ after reccurse to the mozns indicatad in Article 33 the
parties should rench a deadlock, 1t would be for each governe
mont to appreciate the situaticn and o act as good falth
demands?“ It {s clear, therafors, that the parties would
reach a gnl-fAe-spg if the precedure laild down in Article 33
of the Charter fails to produce any raosults,

It was obvious for the delegates at the Visnns
Confereonce that Article 62 of the 1966 draft would % of no
gvail tn ragolving the 4lsputes arising out of invalidity
etc, of trestles, Thus, it was sald that the provisiens of

8, ALIL, Vol, 61 (1967), pe 440,
90 Ibldoo Pe w.



Article 62 wore “shapoless and amb&valenc‘l'? that Article 33
of ths Charter was "one of the weakest points in that instrue
mont" a8 Lt morely listed various means of sottlemont of
disputes without compulsory reference to the Cmu't:'1 and that
Article 62 containad a "serious gap%a bacause it provides no
means for final end definitive settlemeat of disputes 4f mcha
procedure of Articla 23 of the Chuarter prove ineffactive,

Many amondments wsre proposed at the Vienna Conference
for the purpese of improving and straongthoning the dispute 15
settlement procedures of Article 62, The asmendment proposed
by Japah sought to make a distinction botwsen the articles on
Aus_ceseng and other articles relating to other grounds of
invalldity for the purpose of providing different procedures
for settling disputes, The Japanase amendment proposed that
in the case of claims relating to jus cgzeng the dispute
should do referred tec the ICJ at the request of oither of the
parties, In the case of disputes regarding other grounds of

10, Fattal (Ledbanon), UNCLZ, First Session, Offictlal
Records, 1968, p. 418, para 3,

1l, Miras (Turkey), 1bid., pe 412, pera 52; seo also
the statement of Mrs Adamsen zoenmark), ibld,y p. 433,

12, Diop (Senegal), 1ibid,, p. 419, para 12,
13, WYozencroft (USA), 1ibid., pe 408y para 46,
14, INCLE, 1bide, Pe 402y fen,s 1o

A8, UN Doce A/Conf£.38/C,13/L.338 & L, 339,



finvalidity, if no solution was reached within twolve months
through the mesns indicated in Article 33 of the Charter, the
dispute should be referred to arbitration, uniess the parties
agroed to refor it to the Court, Though the Japansse amende
mont was not spproved by the Committee of the Whole, it 1is
significent to note that the principle of treating differently
the jga._coseng srticles and the erticles desling with other
grounds 0f invelidity for the purpose of providing soparate
disputsesettlemont procedures, was ultimately inceorporated

in the final solution sdopted at the Conference,

In viev of the proposal to include a naw Article 62
bis. to strengthen the existing Article 88, the proposed
anondments to the latter alimed st strengthening its provisions
verae either withdrawn or discussion on them was postponed to
a later dateisA Hence, Artioles 62 wes finally adopted at the
Pienary Moeting of the Vienns Conferencs with the hope that
the proposed Article 62 bis wiil aigo ke adopted,

The proposed Article 62 hig provided that, if under
the provisions of parsgraph 3 of Article 62, tho parties had
not bsen able to £ind a solution to the dispute, any one of
the pesties nay set ln motion tae compulsery procedure
specifisd in the propused snnex I to tae Coumvention, The

Annex I laid down a tuoeitler proosdéure, hamsly, resort to

185, U First Session, 0f{ficiel Records, 168,
PPe 4734,

16, Tho new Article G2 bis was proposed vhrough a
ninsteen~state amendment, See UN Doce, A/Conf,39/
C«)/L.362/Rev, 3 and Corr, 1 and Add, 1 and 2,
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oconciliation and, if that falled, to arbitration, ZThs two
compulsory precedures of Annex I could be set in motion only
by submitting o request to that effest to the Secretarye
Genoral of the United Ratlons,

Article 62 pisg also ran into rough weather as those
opposed to any form of coapulsory settlemont of 4disputes
arraignad thomselves egalinst it, <The opponenta of Article
82 bils repeated thoir stock arguments that the article was
tov ldealistic and far from realitiss of the contemporary
international situation, In a spirited refutation of this
criticism of Articlo 628 big, Sir Francis Vallat of U.K. stateds

eee it had Desn sald that representative (sic)
must keap their festv on the ground, But to which
article 444 that romark really refer? To Article
50, whose content was coumpletsly unknown? To
Ar%tcla 81, whose content was ontirely in the
future and concerned rules vhich had yst to
emerge? Those were tho articles which were in
the clouds, Article 62 g%g vad the parachkute
vhich would bring tho Cenference back to earth
egain, 17

17, UNCLE, Sscond Session, C£ficiel Rocords, 19€9, p. 145,
ara 58. Articles 80 and 81 raferred to by him were
of the 106¢ NC drafdé corresponding to Articles 83 end
64 of the Convontioh,

fnphasialng the lmevitable relationship betwsen
normative and inatitutional developmont, Sir Francis
Vallat said in another memorabls passages "I as certain
representatives argued, the world was not yet ready to
adopt the necessary procedures for desliing with the legal
quastions that might arise eut of the provisions codified
by the Convention on the law of treaties, there wes good
reason for esking whether the world wes reslly ready for
the degree of codification embodied in the draft convens
tion, Tho advance in international law vhich the
Convention eabodied called Zor & sizilar advence in
precedures, Law required justice,"
Ibm., Pe 136’ para 37.
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However, the proposed new Article bis and Annex I which
wore initially adopted by the Committee of the whoiais failsd
to got the requisits two-thirds majority at the Plenary
Meeetngfs Reglonal and gectional interests appaar to have
played their own role in the falilure of the Ninetean«Stato
Asendaont which propcsed Article 62 ggg. Ruis Varala of
Colurbla, one of tho coespensors of the Amspdment, lamented
that "political fectors had once again hsen allowed to prevail
over legel cons&deratzone"?l Fattal of l.obanon said that
there was no need %o feol disappointed over the rasult of
the vote on Article 62 bis heceuse as many as "sixty-two
atates representing every tendency except Marxism, had voted
in favour of the article.,” Howsver, he sg;d that "the seod
has heen 3own and would slowly bear frulth,

The last quoted observetion of the Lebanese delegate
proved prophetic bscause, in a way, tho nsegative vote on
Article 62 his quivered tho pitch for the flnal solution,

18, Ibld., De 308,

19, In the Plenary Meeting, Article 62 his and the
tanex I odbtained only 52 votes in favour snd 37
against with 20 abstontions, thus falling short of
two~thirds majority, Ibid., p. 163,

20.. The whole of the Comnmunist bloc, including U.S,S.Re
votod against Article 62 and Annex I, ia
Indonesia, Irsn, Iraq, Malaysia and Turkey ware
also am the couatries that voted szalnst it,

Mogt of the countries of tho Western bloc, including
Australin, France, U.K, and tho U.S,A, voted in
faveur of the er 1c1e and the Annex, Ibid,

2. Iblﬁ., Poe 184’ narea 7.
22, Ibid., para 11,



Tho dolegates feared that all the efforts end labour spont
over the years on drafting the Convention mizht preve futile
and that the very future of the tresty relations might de thus
threatened?a In a chastened mooa,gzhe delegates prepared theme

selves for a "compromise solution®,
4] » t U

But considerable amount of horse-trading appears to
have precedsd the "coapromise solution" which came in the
form of a 'package proposal’ sug-ested by ten Stategf The
package doal consisted of a Draft NDeclaration on Universal
Participation in and Accession to the Convention on the Law
of Treaties and tha proposed new Article on "Procedures for
Adjudicntion, Arbditration snd Conciliation®, The ten~State
proposal was ultimately asdopted,

Article 62 (of the 1866 draft) end the erticle contained
in tho second part of the toneState proposal referred to above,
were ‘ncorporated in tho Vienna Convention as Articles 85 and
66 respectively and wore placed in Section 4 of Part V, which
purports to deal with "procedure®,

23, N'Dong (Gabon), ibid., Pe 155, pars 14,
24. Khlestov (UQS.S.BQ)’ ’.blﬁ.’ Pe 156, para 13.

25, UN Doc, A/Conf.39/L.47 and Reve, 1, It was sald that
the proposal ?did not zive the whole loaf to oithor of
the two zroups of delegations® but it gave “"scmsthing
to each®, IRCLT, Second Session, Officlel) Records, 1869,
PPe 188«8, The packege deal which was describad by its
suthors as an “orgasnic whole" (seo 1ibid., p. 138), tried
tc tie up the thorny probdlea of unlveraai participation
with that of settlioment of disputes and left no choice
to the delegates except, ftake or leave itt,



IRTERPRETATION OF THE PROCEDURAL PROVISIONS

It i3 clear firom tho provisions of the Convention that
the articles dealing with jusm cozens ere given a specisl status
when compared to the articles dealing with other grounds of
invalldity or tersination, AS has already beeun poimted out,
Article 66 slinsles out invalldity arising out of conflict with
Jdus cozens for providing special dispute-settlement prosedures,
The distinctive treatment of articles on jus cogens is evidont
from other articles also, For lnstance, Article 48 estoppes
a party to e treaty frou invoking the right to invalidate,
terminate, withdraw from or suspend a traaty under Articles 48
to 80 and 60 to 62 if, after being aware of the facts, that
party has expressly agrsed to or scquiesced in tho velidity
or continuance in forse or oporation of the treaty, The fact
that Article 45 does not refer to Article 63 end 64 (the two
main jug cosang articles) shows that a party cennot be estoppsd
under any circumstancas from invoking the right to invalidate
or tergénate the treaty on the ground of conflict with iug
SoRenss A8 will be shown in the next Chapter, Article 71 also
deals separately with the consequence of the invalidity of a

treaty conflicting uith jug coceng, This distinction betwaen
tnvallidity of treaties arising out of conflict with jus Qomong

28, In the Commentary to Article 47 of the 1866 draft
(corresponding to Article 45 of the Convention), the
O.C steted thet "the Commission did not think 1&
appropriate” that the principle of estopped should
be edmitted in the cases of ¢ or supervening

us corons. AL, Vol, 63 ( s De 393,
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under Articles 63 and 64 and other kinds of imvalidity, s
maintained in the Convention mainly for the purpose of
preserving and emphasizing the peremptory character of the
rules laid down in those Articles,

It would appear that even hetween Articles 63 and 64
a distinction is drawn in the convention giving greater weightage
8o Article 83, As has already bean discussed, Article 44
paragraph & of the Convaention spscifically provides that under
Article 53 no seperation of the provisions of the treaty is
permitted, However, such a separation of treaty provisions
1o permittad in the case of a treaty vold under Article 64
1 the conditicns mentioned in parezreph 3 of Article 44, are
satisfied, Article 71 =2l30 makes a distincticn betwsen Articles
83 and 84 in layicg down the consequences flowing from the
conflict of a8 treaty with those articles, Tho distinction
botween Articles 53 and 64 arises mainly from the fact that
while Article §3 is placed under the category of "invalidityh,
Articles 64 comes under "terminationt,

Articlos 65 to 68 deal with "precedure®, Articles 68
and 66, in particular, are the two pillars on vhich the
procedural structure of thae Visenna Convention rests, They
are the means for the realization of the aims, end cdjectives
adumbrated in the preemble to tne Corveation and in particular
tho affirmation that "disputes concerning treatiss, like othor
{international disputes, should ba settled by peaceful msans
and in confeormity with the principles of justice and intere

national law,"



Articles 68 and G8 lay dowh s tuwo-tlier procedure for
the settlement of disputes, Articlo 65 deals with the first
phase of procedure and provides in paragraph 1 that a party
vhich invokes eny of the grounds for invelidity, termination
atc, of a treaty must notify the other partiss of 1ts claim,
The notification must indicate the measure proposed to bo taken
end the ressong therefor, "The measure proposed to ba taken"
ebtviously meens that tha clalmant State has to spscify whether
it seeks invalidation or termination of a treaty or withdrawal
froz it, Such a notification Ly the claimant.Ztate must,
according to parazraph 1 of Articis 87, be made in writing,
Howaver, paragraph 8 of Articlq/%iys: "Jithout prejudice to
Article 45, tho fact that a State hes not previously made the
notification prescribed in paragraph 1 shall not prevent it
from making such notification in anzwser {o anpthor party claime
ing psrformance of the treaty or alleging 4{ts violation,” As
has already been pointed out, Article 45 deals with the estoppsl
of the claimant-State vihen i¢ oxpraessly agrees or acquiesces in
the validity or maintenance in foree of the treaty, Congce
quently, the "without prejudice" clauso in paragraph & of
Article 65 implles that its provisions apply only whon the
claimante3tatets failure to notify does not amount to agreoment
or acquiescence as reforred to in Article 45, As Article 48
does not apply to jus cpzang articles, it means that a state
claiming invalidity or termination of a traaty under Articles
63 or 64 may,under any circumstance, issue the reguired
notification gug moty or even in roply to the other partios'
demand for the perforuance of the treaty,



Article 65, paragraph 8, lays down that if, after the

receipt of notification, no party has raised an objection

vithin a peried vhich, except in ceses of emergency, shall be
not less than thres months, the notifying party may carry out

the proposed measure in the manner provided in Article 67,

Paragraph 2 of Articlas 67 regquirea that "any act declaring

invelid, terninating, withdrawlng or suspending the operation

of a treaty? shall be carried ggut through aa instrumang

communicated to other parties,

modalities of iavalideting, terminating ete, of a treaty vhen

Thus, »aragraphs 1 and 2 of Articls 66 deal with the

the situatlion doss not involve any 'dispute'! as such, A

dispute would arise only when objoction to the notification
has boen ralsed by the other pacties to the treaty within the

paeriod mentioned in parazraph 2 of Article 65,

101

Paragraph 3 of

the article deals with that dispute situation and provides that

in such a case, "ths parties shall seek & solutlon through the
msens lngécated i{n Article 33 of the Charter of ths Unitod
Natlons,® As Article 33 of the Char<er leaves ths choice

27,

28.

Article 67, parerraph 2 further provides that if such
an instrument i3 not signed by load of Stete, Head of
Government or Minister for Poreign affairs, tne
representative of the State communicating it may be
called upoh to produce full powars,

The moans mentioned in Article 33 of the Charter are
negotiatlion, enquiry, modiation, conciliastion, arditraee
tion, judlc!e,l settlement, resort to regional agancies,
or arrangements or other psasceful means of parties?
gholca, Howsver, paragraph 4 of Artlcle €8 statess
YNothing in the forege paragrepha shall affaect the
rights or obligations of the parties under any provisions
in force binding the parties with regard to the saottloe
mont of disputes,!
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of the means entirely to parties themselves, ths article is
merely recommendatory and, as noted sariier; it may not lead
to any definitive settlement or disputes, Thus, paragraph 3
of Article 65 of the Convention merely restates an obligation
to which the parties are slready subject under Article 33 of
the Charter, The loopholes of Article 65, paragraph 3 are,
howevar, properly plugged by the compulsory means provided in
Article 66,

Avrticle 66 may bo gonsidered te be the cornerstone of
the whole Convention on the Law of Treaties, If, under parae
graph 8 of Article 65, the means mentioned in Article 33 of
the Chartar do not lead to a solution of the dispute within
twelve months Lrom the dats on which the objection has deen
taken, the proceduras mantioned in Article €6 Yshall de
followed", OClausa (a) of Article €8 provides that 1f the
disputo reladtas to "the application or intarpretation of
Artioles 83 or €4%, any one of tho partises nmay, by a written
application, sudbmit ths dispute to the International Court of
Justice for a “decision®, unless the parties by common consent
azros to submit the dispute to arbditration, Thus clause (a) of
Artisle 66 leavas no choice to the disputant States except
sompulsory arbitration or compulsory judicial aetelaunt?

29, Clause (b) of Artiole 60 Gesls with the settleament of
disputes relating to Artioles other than Articles 63
and 64 of Part V and provides that any one of the
parties may set in motlion the commilasry conciliation

ocedures 1alid down in Annex I by a written request
0 that affact to the Secretary Gensral of the United
Natlons,



' GAPS IN ARTICLES 65 AND 66

However, it iz said that Articles 65 and 66 leave some

of the vitsl aspsats of dispute.settlement still in doudt, The
£irst and foremost question is whether the invslidity of &
tresty artsing out of conflies with jue goasng can be invoked
only by a party to ths treaty or even by a third state, ~‘i'hi
;quhuon is a very fundamental one as it relates to lgous |
4 In 1ts comments on the draft artioles on the law of

treaties, Luxemborg raisad the fasie o8 %o who wohld i»
entitled to invoke conflict of # troaty with Jua. coseng o8 o
ground for invalidity, It sald that 4if the parties to a treaty
invoked jus caoseng “this would mosn that a party, which had
1tself oontributed to the conclusion and entey into force of
a tréaty, would contradiot its own act; in shors, that would
_ be a osse of yonire contra Laotih RRORCIUR.” If sceording to
Luxenkorg, aven s party to the treaty had no Joqus atandd in
matters of ius cozens, much less hed & third state, Hence it
. stated that a third etate could not ¢lsix the right of invoking
Jug._cozens because “Shis would de meonoumne with the
prmoipxo of relativity which, in the adsence of supranational
anthoruysocontinma $%111 to doninste the whole subject of
treatlies,” The ultimate result of pursuing this line of
spproach would be to end up with the conclusion thet neither

20, Comments of Governments, YRUG, vol, 3 (19G8), pp, 0«81,



the perty to the treaty nor a third state has the noeisury
Anoua atandis
~ The srgument of Luxemborg denying the rizht to lavoke
Jus_gogens even to s party to the treaty on a ground mlogou
to that of estoppel s i(ndeed untenadle and reduces the
srticles on jus _cosens to a mockery, Articls 4%1 of the umsm
Convention clearly exnludes the aypucavibn of the principle
of entoppel in the case of a dlspute relating to W _cogenss
- The opinion of Luxemborg that the right to invoke ius_cogzens
" a8 a ground .of {nvalidity of o treaty is 2 cese of yanira
ontra Lactun vroprinm, is totally misconceived, By meraly
entering Into a treaty, a state does not forego its right to
tnvoke its invalidity later any more than does an individusi
‘lose his similer right in the cass of a contract under
municipal law, On the other hands the whole lew of avoidance
of contracts is besed on e principle which s Just the opposite
of Luxemborg's ‘contention,
Then, the other question is whether third States hive
any Jpcus ptands in the matter of invekinz the invaliaity of
a treaty conflicting with jus cosxens, The writings on the
subject of jus cogeng and the deliberations of the Intere
netional Law Commission and of the Vienna Conference abound
in statoments highlighting the universsl character of Jjus
2ogens. There are sevoral observations in terms of _
being *in the interest of the whols interaational community®,

81, Luxemborg's cemments were besed on the 1963 dvaft
articles which also conteined Article 47 that was
snslogous to Article 45 of the Conventlon,

32, Lachs, YBIOG, vol, 1 (1963), p. 68,




“the interest of snaa and *an indispensadls minimum for the
existence of the whols international commuur'?‘ Lauterpacht
thought that the invalidity of a treaty confifoting with jug
m was 80 very fundamental that even if the pevty which
was interested in its avoidence kept silent, the treaty could
not be given effect to by & Court or %rﬁauml?a It 4 said
that as Jus _cozeng embodies the ranm:xt-‘al notiond of ethios,
morality and pubdlic policy of the international comunity as

- & vhols, not only the parties to a treaty but all other states
also have a legitimate interest in the avoldance of a treaty
confilcting with jug cgagilie Referring to tho enguiry by some
Governsents about the Joous siandl of third atates, Ago stated
categorically that %o treaty that was in oonflict with jua
SQEQUR vas void and ggat ahy State could therofors invoke its
absolute invaelidity," Speaking in the Committae of the Whole
" of tha Vienna Conference in 1968, Truckendrodt, the West German
delegate, obsarvod that tho article on JUR.J0XQUR "ves designed
to protact the international pudlisc crder® ,{ snd, hance “not
only parties to & given traaty, but al) states interested in
the maintenance of pudlic order, shoudd normally be able to
clain tg;t & rule of ius qogepa hes baen violated by the
troutys® <The Ceylonese delegate at Vienns Conference stated

dutaae

33. 'Sunkin. ib&d., pe 68,
84, De Lune, XEILCs Vole 1 (1964), pa 39,

35, Leuterpachtts First Report, XBIL, vel, 2 (18%53),
* pe 3854 pare 6,

36, Agoy m’ voly 3 ‘W), pte 1y pe 37,

37, Z2ruckenbdrodt. s Pirst Session, Offiofal Racords,
v 560, Doy 408 YRR ’ '



that even third states should have the right to get a treaty
stnulled for conflict with ing. cozens becausoe the two main
articles on jus comens "bad implications which went deyond
the relationship of the partiass mgs

However woighty the above observations may de, it is.
subnitted, with due respect, thet the relevant provisions of
oither the previous draff articles on which those observations
wore made or of the Vienna Convention do aot peruit of such an
interpretation, Paragraph 1 of Article 65 of the Convention
starts witht ®"A party which, under the provicions of the
present convention, invokes &ithey & defect in i¢s consent
to bo dound hy a treaty or & ground for impesching its
Invalidityeees® In this provisiony, ¥party’ mcans party to the
treaty whose validity is sought to be inpeached and it cannot
be interpreted to mean “party to the present Convention*, In
fact, subeparagraph I(g) of Article 2 definas a "party” as “a
state which has consented to be bound by the treaty, whether
or not the treaty has entared intc forcs,® As the procedures
for compulsory settiemsnt of disputes under Article 68 are
merely the continuetion of tha procedures in Article 65, the
words Yany one of the parties to the dispute’ in paragraph (s)
of Articls 68 also refer cnly to the partiss ic the treaty,
Hence it {5 subdmitted that Articles 65 and 66 confer the right
of invoking the inVleuyzggl; gﬁ.gg partiss %o 4¢ and not
on third states, It i3 bosliaved that 1t uas wise not to

38. Pintoy UNCLRy Sacond Suamn, 0f££10is) Records,
1969, ' pPs v T
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confer such a right on third States for roasons other than
that of privity or textual intarpretetion of the Convention,
If the third States are also given the right to impugn the
validity of a treaty in the name of "intorests of international
sommunity®, there will be no and to 1ftigation and even a
bilaterol treaty will be at the mercy of the othexr 130 and
odd statos, One may envisage a situation where while the
parties to a treaty might delfeve in its valldity and intond
porfoirming thoir respootive odbligations under it,; the third
Statos overly anxiocus to ‘‘protect the Lnterests of the intere
national community® sizht question the valldity of the treaty
and drive the parties into vexatious litization,

The adove subdbnlssion is further supported by the fect
that Article 68 provides that *a notification or instrument
provided for the Arcicles 66 and 67 may he ravoked &t any
tine dofore Lt takes effect," The 'notificationt roferred to
is the written intimation by a party to the other parties
to the treaty of its clain to invoke any of the grounds of
fnvalidity, termination etc, under Article 65, paragraph 1,
The ' instrument® referred to in Article 68 is the dosument
commnicated by the claimant State of the measure it proposes
to take to invaildate the treaty when the other parties have
raised no odbjection against the initial notiffcation within
the satipulated time, It 1s significant to note that Article
63 permits withdrawel of not only 'motification? tut also
* instruasntt, It meanhs that Article 68 pormits the claimant
ttate to retrace {ts steps oven after it has =zade the
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notification intimating L{ts olaim to iuvelidate or terminate
 the treaty and the other parties raise no obdjection to such
s clafm, It is odvious that this provision of the Convention
1eaves the greatest possible imtitude to the parties to &
tresty to uphold the principle of pactn aunt .gervands. In
view of the above; it &= 4ifffcult to concede to the third
parties mny joous stendl in the matter of invalidity of a
treaty conflioting with jus cogens,

It 18 5ald that Artioles 65 and 66 have left another
fmportant issue in doudbt, The guestion is askeds What will
bs the fate of the trasty from the time ¢f wotilication dy the
clasiment State %o inveke i1ts invalldity until the 4lspute s
finally settled? Toes it continue to % in force during that
perlod, or is its operation suspended? liven though some
dlscussisn hed taken place et the Vienna Confzrence on this
inmportant issue, nothing declsive sosns ¢to have euerged out of
1, ©S2ating that thare were gaps in the srticles oh procedure,
Bindorscheider of Switzerland observed thet, in his opiuion, a
treaty shonld remain in force €11l its invalidity was estabe
zzshedi” Truckendrodt (Poderal Republse of Germany) observed
that the use of the werds “void" and “becomes void" in Artlcle
83 and €4 of the Convention appesrsd %o indicate that the
parties were not bdound to perform the traaty obligations

2]

99, INGLT, Firet Session, 0ffi01al Rocords, 1968,
~ Ps 906, pars 22,



during the period in question, He thought, however, that
from practical point of vtgk the only poasible solution was
that a treaty should be performed in good Zaith even by the
perty thet invoked its invallditye Vallat (the United
Kingdom) slso observed that the presunption was in favour of
the continuence in force of the trsaty, uniess there was aome
good raeason to the contrary and vhather that reason was velid
or not was to be decided by a third party procaw.?' He also
guggested that a clause should be added to the 1966 drafs
Articls 63, paragraph 3 (1,0, Article 65¢(3) of the Convention)
providing that *meanwhile the presumption shall be that the
troaly continues in force and in opara&%:g“, g0 a8 to avold
any dg:gt as to tg:dgtatua of the treaty, Ths delegates of
Finland end France alio favoured the continuance of the
oparation of the treaty during the peried in which its validity
vas impugned,

I &5 submitted that the view that s traaty must he
presumed to de continuing in force f4li ite invalidity or
tarmination {s ostablished, is eminently correats Firstly,
1% s a fundanental principle of interpretation of treaties
that the presuaption is in Zavour of the validity of a Streaty

7o 1N Ibmg, Pe 400, pava 23,

41, 1Ibid,, pe 420, Sinclair, also of UK., reiterated the
same opinfon at the Second Sesslion of %ho Vienns
Conference, UNGLE, Second Session, Off{clal Records,
m, Ps 28)., para 88,

48 m&; aﬂnt Session, 0££icial Heocords, 1968
* Pe 474, pars 44, ! * ’

43, Ibzdo; De 423, pars 584
44, Ibid,, p. 424, para 64,



till the contrary is astablished, In its commentary on
Article 30 of the 1966 draft (1,e, Article 42 of the
Convention), the International Law Coamission stated that it
"considered {t desirable, as a safeguard for the stability of
treaties, to underline in e genersl provision ... that the
valldity end continuence of e treaty is the norzal state of
things which may be set avide only on the grounds angsandor
the conditions provided for in tho presant articles,*

Article 42, paragraph ) of the Couvention, thus, provides that
the velldity of a tresty "aay bde impeached only through the
application of the present Convention®, Articles 57 end 88
of the Convention, which deal with susponsion of a treaty,

do net provide for any automatic suspension of the operation
of & treety but cnly snspensfon by mitual agreement,

Secondly, precipitate and automstic suspension of a
treaty the moment its validity s disputad may cause considere
able amount of inconvenience and even irreparable demage to
the parties concernad, As the validity of even s multilatersl
treaty nay be impeached by even ons party to it, it i3 sudmitted
that the treasty and the other parties to {t should not de made
to suffor the suspansion of its oparation even bdefore its
invalidity is sstablished,

Howevor, it may de argued that if the operation of a
treaty, whose invelidity s sought to he ostadlished, is not
suspendsd panding settlsment of the dispute, the claiments
State would suffer grave injustice as it would be further

48, AlLL, vol, 61 (1967), p. 387,



oxposed to the operation of the %reaty, 2The remedy even

in such cases cannot be sutomatic and indiscriminate
suspension o the operation of the trsaty, The proper remedy
for the parties to the treaties is, if pozsidle, to arrive at
an agresment and suspend the oporation of the {resiy in
accordance with the terus of Article 57 or 58, as the case
way bas If such an sgresment is not possidle and the dispute
is being settled through arditration or Judicial settlement
under Article 66, the wem can slweys ask for futerim
measures of protesotion,

In conclusion, it may be statad that the tvin
provisions of Articles 66 and 66 provide adequata machinery
for the setilement of disputes arising ous of jug coxans
provisions of the Convention snd sonsideradly minimise the
risks of autosinterpretation snd unilateral denunciation,
These provisions go & long vey in medting the criticism that
the IIC indulged in too much of normative innovation without
providing for parsilel procedural safeguards, While it is
trug that the advantages of the procedures laid down in

Article 68 are consideradle in spite of the weakness of .
reference in paragraph 3 to Article 33 of the UK, Charter,

——

46, If, however, the position of the clailmant stote is such
that any Qe in the cessation of the operation of the
treaty 1s intolarable, Articls 45, paragraph 2 poraits
that party to carry out, *in case of special urgency®,
the contemplatad measures immodintelys See Quincy Wrisht,
“Zermination and Suspension of Treatles*, AIIl, vol, €1
(1967) y pps 1008-4,

47, Herbert W, Briggs, "Procedures for Hstablishing the
Invalddity or Termination of Treaties under the
International Law Commission's 1966 Draft Articles om
the Law of ?r“t‘ﬁ’“, m, vole o1 ‘1967)’ De OO0,




S ue

the incorporation of the provision for compulsery Jjurisdiction
of the Internstionsl Court of Justice would be a standing
testimony to the foresight and sincerity of those whe -
contributed to the drafing of the Comvention,



Chapter VX
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Chapter V2
JUS CGAENS s ITS BPFFECTS AND CONSEQUENCES

b
RETROACTIVITY

Spealting during IC's 1963 dellberations, Sebtal Rossnne
raised the interasting question whother Article 63 of the Vienns
Convention annulled the treaties entored into only after the
entry.foree of the COnvontionvor'evcn dafore, In other words,
was Article 83 retroactive? In its comments on the 1963 draft
articles, the U,3, Government slso raised the same question and
congidered that the relevant article did have the etzeét of
nullifying even earlier troatzesf

Referring o the question raised by Rosenue, Ago observed
that it was wrong to speak of retrospective effact in the
particular context, He also pointed out that a rule could not
be dascrided as poremptory Af 1t sllowed tresties to subsist
even if they conflicted with the rulej for that would be a
contradiction {n terms, Strangely, however, Ago stated that the
Commission should not commit itself on that point in the article
itself dut the question should be left %o de settled by judiciad
1neoyprocatxon and state practice, The reason Ago gave for
racoméénd!ng such a course of action was that “the CQmmisggon's
main concern should de to safeguard the aoxisting troatiasht,

b B xn;ng; vole 1(1963), ps 75, para 27 (Ago's Observations),
2. ALlLy vol, 61 (1967), p. 1349 (Commsnt on Article 45),
3, Xalg, vole 1 (1063), p. 75, para 27,



114

Yassesn als0 thought that the emergence of s new peremptory
norns would have the effect of voiding the existing treaties
but such effect is uot retrospaative effect dut the immediate
effect of m Bartos, stating that he agresd with Agoy
obaerved that new rules of public order decame operative as
from the time of their scceptsnce end they produced sn
immedinte effect on treaties concluded earuerg Waldock,
fntervening in the dedate; xtated that he assumed that "inter-
temporal lew* would apply to such tresties, He procesded to
say that "in other words; all treaties would bBe covered by such
e provision and the appesrance of e new Jus cosens wouxa/anocix
pre~oxisting treaties as 4id not sccord with it by making them
no longer capedble of being executed, though not invalidating
the performance of the treatiss in the put‘

I¢ is obvious that Rosenne and the U,S, Goveramens$ on
the one hand, and Ago, Yasgeon, Bartos and Waldock on the
other, were speaking on diZferant wave-lengths, The question
reised by Rosenns and tho U.S, Goverument wss whethey the 1963
dratt erticle 87 (corresponding to Article 83 of the Convention)
hed retrosctive effect 50 43 to invalidete treatles entered
into prier to the Conveution, Ago and others were stating
that & new rule ©of % 302eng oparated proépsctively in the
ssnse that the tresty was not void ah inifig but would decome
void from the date of emergence of the new rule; in offect,

- Xbm., Pe 76’ para 31,
5q Xbm., pars 35‘
6, Ib}.d,, Pe ?8; pars 47,



they were merely re-stating the rule in Article 4 of 063
araft (Article 64 of the Convention),

Schwald has caorrectly pointed out that "“there ate
obvicusly two different prodlems involved which must be
considered soparately: (1) whether a rule of ius cogeds hes
 petrospoctive effect; and (2) whother draft Artilede 80 (6f
1966 draft corresponding $o Artale 83 of tho Comventton)
has rotrospoative offoot,® The differenced detwasnh the two
propositions must be kept in mind because the discussions in
the IG and also the commantary on the Araft articles appear
$0 have essumed that the two propositions are synonymous,
The amoqmmm that follow from the tuo propositions may
be atated as followss The statement that a rule of jus

_ £Qgeng has no retrospective sffect means fh&% the treaties
enterad into prior to its emorgence do not become vold

7+ Oride of Uruguay suggestad in the Sixth Coumittes
of the Ganeral Assembly three possible aclutions to
the problea, 1, Article 37 of the 1083 draft should
affeot only future treaties signed after a certain
date agreed upon in advancet 8, it shonld taka effect
as soon as Article 37 was sdopted es & part of an
internationsl Convention and 3, in view of the grest
inportance and fundamental nature of the artisle, it
should de applicadle not only to treaties sighed
atter the adoption of the Convention bat also to
those signed at any time in the past, 80:9,% N
acuigg 18, Mtgs of the 8ixth Coaumittes, s De 88
para 0, ,

8, Egon Sohweld, “Some Aspsots of International & ﬁﬁq Zank
* 5 ‘Sbrmlcte& by the zgom.txom lLaw ConmissionVy

AlLXLs vol, 61 (1967), D, 909,



ab initis dut only from the date of the emergence of the nevw
rule, DBut the statement that the drart articls 80 has no
retrogpective effect means that a treaty entered into prier
to the Vienna Convention would not de considered to be void
even Lf that treaty had conflfotad with the then existing
rule of jug cozengs in other words, it means that the draft
Article 60 applied only to tho treaties entered {nto after
the coming into force of ths Viamne Convention and not to
those antered into earifer,

Hoving stated the "two Aifferent problems*, Schweld
proceads to ascertsin the position under the draft artioles
from what the IIL stated in its commnwyt It s subdmitted,
howavar, that such an snguiry was not Likely to bhear fruit
dacause the UL's comentary 1%self 414 not appear %o have
taken into acoount the dlstinction batwesn the implications
of two propositions 4discussed shove, For instance, peragraph
6 of the acumentary to 4raft Article 80 saide “The sacond
matter is the noneratroactivity of the rale in the article,
The article has to be read in conjunction with Article 61
(amergent peremptory norm) ee.¢ and 10 the view of the
Commission thare is no question of the present artiole (i.e,
draft Article 80) having rotrospsctive effccta. It aonoerns
vhore a treaty is voild WWM by reason
of the fact that Li{s provisions sre in conflict with an
already existing rule of Jus QOROLE«ees Article 61, on the

8s IdDi4,
10, Buphasis in the original,
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other hand, conterns cases whers a treaty, valid when aonaiuc«,:
hecomss vold aud teruinates by reason of the subsequent estabde
' zwmone of a miolmlo of W vith which its »roﬂﬂm
ers in confliot,* |

~ Phe confusion in the above statement stonds out chﬁxy .
from the commentery tn draft Article 81 vhere 1t is seids
#In paTagraph (6) of its conmentary to Article 50 the
' Commstsafon has airesdy euphasised ggat a rule of iug coens
doas not have ratrosctive Qtfecm* A9 8chwold has po!.utoc
ous, paregraph 6 of the commantary to draft Article 50 414
not soy *hat "a rule of {ga cqzeng does not have retrospactive
affecta® Mt only said thet “thare is no question of the
present artfcls heving retrosctive sffects®, Hencs, the
statenent in the Commontary that Article S0 does not have
retrospective offects should, in visw of the confusion; b =
‘taken to mean that s rule of Jjug cogqans doos not have retroe |
activity, R o |
Phus, the question that still remains unansvored 1s
whether dratt Article 50 does or does not have retrosctive
e2fedt 80 as t0 NUllify tresties conoinded prior ¢o the
coming into forae of the Vienas Conventions Article 24 of
the 1966 4raft of the IIC, whish corresponds to Article g8
o¢ the Vienna Convention states the principle of "none |
retronctivity of Treaties®, It providess

| N R

1), IBOGC, vol, 2 (1866), ps 248, pera G,
18, Idid.y Ps 261, Dava 4,



Unless a different intention appears fyom the
treaty or 18 otherwise estadlished, its provie
sions 4o not dind a party &n relation to any
80t or fact which took place or any situation
which ceased to exist before the date of the
ou&g‘wtp force of the treaty with respect

to that treaty,
Hence, byfzumc of the adove article, Article 50 of
the 1966 IIC/(L.e, Article 63 of the Convention) ... ou: will

not have retroapactive effect, "unless s different {ntention
appears from the tresty or 18 otharwise established", The text
of draft Article 80 permits of an interpretation that would
enable tha article to be applled to the past es well as future
tzraa-tus? Howaver, the statement in the UL commentery thst
there was no guastion of this article baving retrosctive
offects, adds to the ambiguity of the text of draft Article 50,
particularly because of the sonfusion between retroactivity of
a rule of jus cogens end of the draft Article 60, Sohweld, on
the contrary, Chinks that the “goumentary sesms tc pros .ed from
the assunption that under the draft any tresty is void which
at the time of its conciusion - in the past of in the future «
was or is in confifct with an already existing rule of Jjug
CORORS " ae With due respect, it is submittsd that there is
nothing in the gomuantsry to justify such an inferense and even
1¢ such sn inference could be 4rawn, it is unreliadls becsuse
of the contradictions in the commentary slready referred to
and to which even Echwelb has drawn attention,

13, 01’. Scbwelb, Re 8’ PPe 960+Me
14, Ibm;, Ps DN Enmphasis added.



In viev of the provisions of Article £4 of the 1968
draft, noneretroactivity is the rule snd retromctivity is the
exception, According to Article 24, retromstivity of a treaty
osh he established "if either such an intention appears from
the treaty or is othervise established”, Then, {s there any
provision in the Vienna Convention that indicates or estabs.
1ishes such an intention? | '

, Article 4 of the Vienna Convantion deals with, us
its heading indioates, "Noneretroactivity of the present
Convention®, and providess |

wWithout grojnaieo to the spplication of any rules

got forth in tha present conveation to which

treaties would ds subject under internationsi

law independently of the Conventlon the Cotuvene

tion appifies only to treaties which are concluded

by states affer ths entry into fLoree of the

present Convention with regard to such states, 16

Consequently, Article 53 of the Vienns Convention will
not heve retrosctive effects unless the rule incorporeted {n
that article would apply to treatiss as a rule of international
law tndepsndently of the Convention, Now, the question is: Did
" the rules of jus cozang exist as rules of international lav
prior to the Vienna Convention? 1Is incorporation of Article
83 in the nature of sodification or progressive development

of International Law?

15+ In ell felrness ¢o Sahweld, 4t must be pointed out
that there was no provision in the 1866 draft corres-

ponding to Articie 4 of the Convention., Sueres, the
pxican delogate at the Visnna Conference, assumed

~ that Article 84 of the 1866 draft itself vas &

' guarantes against retromctive effects of Article 850
of that draft, But, he does not meem to have noted
the tmplicatiocns of the initial part of that Article, .
Sae JHCLE, First Session, 0fficisi Records, 1968,
Pe 284, para 9,
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In view of the provisions of Articls 4 of the Convention,
Article 53 would not have retrospective effects if it i3 incore
porated da laxe foreuda. It will have retrosctive effeots i
it is lox latae

The preamble to the Vienna Convention states that the
States-parties to the Convention believed that 1t achisved
"the codification and progressive development of the law of
treaties®, In its 1966 Report to the General Assembly, the
IIC stated that "the Commissionts work on the law 0f treaties
constitutes hoth codification and progressive deveilopment of
international lav in the sense in which those concepts are
defined in Article 15 of the Cozmiasion's Statute, and, as was
the case with previcus drafts (on the law of treatiss), it is
not practicadble to determine into which category sacsh provision
fallb}s The commentary went on to make the aignificant statee
ment that Ysome of the commentaries (to draft articles),
however, indicate that certain new rules are deing proposed
for the consg.utlon of the General Assenmdbly aud of the
Governments ,*

In its commentary on draft Article 60 (of 1966 draft
corresponding to Article 83 of the Convention), the IIC
stated that, even though some jurists deny the existonce of
Jus _cogens in international law "the view that in the last
analysis there {9 no rule of internationel law from which

18. ALlL, vol, 61 (1867), p. 262,
17. Ibi4,



states cannot at their own free viﬁ. contract out has besome
inergasingly difficr*t to sustain,®* Zhe commentary also
montiched that out of ell the Governments that submitted their
comments on the &raft articles, "only one questioned the
existence of rules of jus cosang in the internstional law of
~ todsy*, Hence, the eamhtgry atated that, “sccordingly, the
Commission cohcluded that 1n codifying the law of treaties it
- muet start from the basis that today there ore certain rules
fron whtch states are not compatent to derogats at all by a
treaty arxangmont,m

" In fact, meny manbars of the IIC and alsoc the delegates
at the Vienns Conference emphssized that the rules of jus
S9Nl alréady existed in fnternstional 1law, Ago sald that
e cozens vas not nw;” Yasseen put the gquestion wvhether
dus cozeng existed in intornational law and answared in the
aﬁmtzvo?: Rossnne thought that the ooncept of jug cozans
existsd in m&grnatiangz 19@ for a long time, dvan if in an
inchoate formg and Bartos sald that evolution of ins cozens
ts & continuous agx*nceaa and that tho U, Charter yas s stage
in that process, Rodriguas stated in the Vienas Conference

24
that ”Mtxolo 80 (of the 1068 draft) stated a rule of Jeax lata'i

33‘ Ib&d., Pe 409.

19, Ibid., D¢ 400,

20, JYBHS, vol, 1 (1963), p. 7.
21. Ibids, Pe 63,

28, Idid., Ps Py

23, Ibidy, p. 78,

24, Valencis Rodrigues (Rcusdor), UNCLY, Pirst Eezsion,
0f£icial Racords, 1968y ps ® &



this opinion was shared by many other deh_nm?

| As Schwelb points out, it is true that some comments of
the members of ILC and of dovernments suggested that incorporae
tion of the concept of lud cogens in the draft articles ves in
ths nature of progressive development of International Lw.

for msmi,' Tanmer; the éypr&qt menber of the Sixth Comnittee
of the General Assembly, sald that the IIC *unde s very ¢one :
structive eantrmzu;ion to the progressive development of
internsticnal lavy Pratt from Israel oald that the draft
article on jyg cogens %gowea_'thn proaroa‘ﬁ.vc trenq of the
Commisaion's thinking®, With due respect, it is subaitted
that much cannot be read {nto these statements because some of
them linpmd. -mﬁoxloo%y that lug.cozens was both Jax lats
and lex ferspda. Schweld refers to Pachota's statement that
the draft article was & "remarkedle step forvard in the develope |
ment of the law of treaties®, dut Pschots, in fecty followed

26, See for mstmy, Ozudendere (Nigerias), ibid.
Moguid (quoao) zoibm;’ Pe ‘?83 B‘l:”g“ (Chllogg ibup’
zmdngucw) 1b3de, p: 3013 N ‘gohud ibid s
of Poland vas empimio that by moorpcratms
con_ccpt of in the draft articies, the
C hes “mpnc recognuca that they were pare of
g of the Sixth Comuittee,
8" 57, Yatisy Caustraiisy. o the other ha haikd,
hoseht that. urists would reject internaticnal
SOKR0OS &8 bhot .u& even as a propo»z
Tbidey Pe

26, m, Mtgs of the Bixth Comt“‘, 1963, Pe 9
27, tbid., Pe 8%
28, Schweld, ne 8, De 873




it up dy ssying that the article "confirmed a rule largely
supported by state practice and international law and alse
stressed by many aunthorities on internationsl lav,“..ge
Jimines of Philippines also made & similar self-contradictory
statement when he sald that he “welocmed the Cormissionts
dacision to recognize the existence of peremplory norms of
international law (Jus cogens)® and considered that the draft

articies on jus cozens “represented a lreakthrough in the
progressive development of faternational m"?’ A sinilar
conflicting statement vwas made by the Italian Momber of the
Sixth Committee when he #sid that in recognizing the existence
of jus.coreng, the IXC "had successfully met the xchg{rmnﬁ
of the progressive development of intsrnational law®,
Blagojevic of Yugoslavia followed suit and stated that in
dratt Articles 37 and 45 (of 1963 draf$ corresponding ¢o
Articles 63 and 64 of the Convention), the IIC extended *a
welcoma raecognition to the existence of peremptory norms of
international law* and that "the Commission's recognition of
these two postulates vas an i.npora,tgnt step in the progressive
developaent of international law",

It 18 difficult to belleve that in the statements
quoted shove the phrase "progressive development of

£9. Pechota (Cwechoslovakis), QACR, Migs of the Sixth
) Comnities, 1863, p, 31, ;’)nru 83.

30, Ibidey ps 464 pera 10,
31, Ibh‘l-.;, Pe 63’ para 1.
3R, Ibld., Ps u, paras 13 and 14,



internstionsl lsv* was used in the techniosl sense it wves used
~in Article 15 of the Statute of the IIC, Hence, the phrase
\“""pr-omsnn davelopment of International Lav® in those state~
monts can only be taken to mean what Oride ssant when he said
that the rule of jug cogens hed deen “astablished for the
 ftpst time o & logal text 53 o dasts for deciding the aulisty
of o treatyt, |
Waldock, the Specisl Rapporteur, has throwh gonsidersble

ugm: oh the inter-tomporal aspscts of the guestion whether the
formuxe.tion of the articles on wm wes W.

. Ho obsorvad:

Adnittedly, 4f the rule embodied in Article 37
{of 1063 dratt) vere to be regarded as a total
innovation in international law, the time elewent
would prasent {tself fin a d&tformt light, O
that hypothesis, the spplication of the artiscle
would 1ogicany be confined to treaties conoluded
. aftar the entry into force of & genéral convention
oh the law ot traatios !neorporstmg thé artlele,
The Special porteur does not, however, undere
s%and the comgsuon to have zngondoa in uxwg 37
to propose s ompi&tely new ruls of ttoat{‘hwg
In pavagraph 1 of its comsentary the €
teoncinded t!m.t in cgaizytgg the law of tresties
1% must také the position that today there sre _
cartain sules fron which states are not competent .
to doro ate Dy & treat :rrangounc' In othe®
t racegntzsd that some rules
cx ist in intornational law and zn Art
:;7 t::regz draw the logical consequences from ttnt
a0

The above statemunt of Waldook run.y cunelm the
issue and makes it plain that, firstly, the Connission |
tbonght that rules of (& cqsens were Jex lata and, momny,
wthe time element” wonld operate so as to g_&ve the draft

83, Ibma:, Pe 38’ para m’ |
34, XBHL, vol, £ (1968), pps 2425, pars 6,



articles on jus coseng retrospective effect,

At tah: Vienna Conference, the United States proposed
ati amendment to Article 50 of the 1966 draft so as to add
st the time of conclusion® immedfately alter “A Tresty is
void A% in the %zm part of the Articls, This amendwent
was latar accepted and it now forms part of Article 83 of
the Convention. Thus, the initlal part of Article 83 provides
that "a treaty is vold if, at tho time of conclusiony 4%
conflicts with & peromptory norn of genersl internaticnal lawt,
The purpose of the anendment wes to nske It adundantly clear.
that & rule of juz gopgensg, when it emerges, doas not render
void ab inftio e treaty conciuded defore itz emergence. In
other words, s treaty is void gh initie only 1f 4t conflicts
with & pereumptory norm alvesdy existing "at the time of
conciusion® of the traaty, Hence, it is sudmitted that the
acceptance of the U,8, amendment does not by itself, negative
the retrosctivity of the article, It provides against the
retroactivity of the rule of jus cogens in Article 83 and not
of the artiole itsaelf,

Of particular i{nftorest in this regard is the Amendment
proposed by Mexico at the First Sesaion of the Vienns
COnfbtoncdi? The purposs of the amondment was to introduce
a spocific provision in Article 8§50 of the 1966 draft to clearly

35Q UK Doc. WOQ‘Q&/GQWQ“QQ
36 Pirst Sesaion, 0fffctal Records, 1068,

3?; UN DoGe A/¢ont,39/0¢:mgm.



lay down the noneretrosctivity of the article mmf‘ Soue
delegates supported the smendment on the assumption that it |
expresaly confimed Shat Article 60, "es vas clesrly indicated
in the Commentery® would not have retrospective urtcct? It
vas alrsady shown sdove that this assumption wvas not justiftied
fvom what was stated in the Commentary, However, all the
tssues fnvolved in the Mexicsn amendment were brought iuto
sharp focus by Alvares Zablio, the Cudan delegate. Stating
that als delegation could not scoept the Maxisan Amendment,

bs sald that a treaty which confiictsd with an existing
perenptory norm wes void gh initigy thet point did not require
‘any further olaboration, If, however, the purpose of the
agondasent was to provide thst nuility should not opor;ﬁ

ax. tung, 1t should de categoricslly rejected. Tadio pointed
out that "a decision which found a treaty to be null and void
bacause Lt conflicted with a rule of iUs COZANA was purely
declaratorys the vold treaty vas a nullity Ifrom the start and

38, Sueres, the Heoxican delegate, who introduced the :
Mex!.cau Amendmant, does not eppear te be very clear
regarding the dtsbinction between retroactivity of

a rule of end of the article itself, He
salds "In view 0 e varying character of the rules
cf 4 £t wes ezaentlal to stress that the

previsions of Articles 80 and 61 4414 not have
retroaati.vc offect, The emsrgénce of a new rule of
~ . would preclude the conclusion (n the mtun
aty in conrnct with 11:"“" HHCLRs P
scsélon 3f2icial Reqords, % 9.

D Ls Glardia Argoatine) hoaght Shat the Hexisan
Amsndment provided sgainsg retrosactive effect of
Article 50 as applied to "situations which had arisen
Wfore the Convention cawa into force®, Ibids, p, 308,
parn 24,

39, Sae, for instance éethe statement of Cole of stom

Loono, 1v4d. 1, para 12; snd also of Rulz Varels
(Colanin) s 1otd., by 202, pats 29,



the decision would merely acknowledge the fact,® Of particulsr
significancs is the statement of Tabio that his delegation
could not accept "the proposition that Article 50 should not
affect treaties already included hofore its srovisions sntered
snto Lordes No btreach of the prinmciple of nonwretroactivity
vas involved where a legal nor:m was applied to existing
questions or matters, mmmmumw,*”
During the second sessiocn of the Vienna Conference,
shother attempt was made to provide for absolute noneretro-
sctivity of the whole of the Convention. Venesusla introduced
an amendment to incorporate a new 4raft article to spescify
that the Convention applied only to treaties ccncluded "in
the t'uturo'? This proposal also mst with strong opposition
on the ground that it would exclude the spplication of those
principles of International Law which are alresdy in o:t.ut'onco
but ere merely codified in the Convention, It is significant
to note that the Venesvelan delegate had himself admitted that
the rules of Jus _cozens were part of lax lats and :gpuoabh
even before the entry inte force of the Convention,

- 40, UNCLTs iDidey De 207, pars 37 {emphasis sdded), Tiw
* Mexlc;n Ameﬁt’moﬁt va; lator witharawm, *

41, UN Doc, A/CONL,39/C43/1099,

42, A Pive-State Amendment (UN Doc, A/Cofif,39/C41/1.400)
providing for noneretroactivity of the Convention tut
preserving the application of M only to the
extent of customary prinoiples was ailso not favoured,
Ultimately, the Seven«State Amendment (UN Doc, A/Conf,
ao‘/c.:/r.‘eoa) whicti also provided for unoneretroactivity
of the Convention it saved the application of the
whole of %ﬁ, customary or otherwise, was adopted
by the Committes of the Whole and siso at the plonary

20+C ontd. on n.xt n‘.



iss

In the 1ight of the above discussion, Lt may de concluded
that Article 83 6:' the Vienns Convention has the retrospective
effect 30 as to nullify even s treaty entered into prior to the
coning into force of the Convention, The above concluoion i
based on the following compelling considerationss

ls Article 53 itself permits of such at xnterprctstiom

8¢ Article £8 provides againgt retroactivity of a treaty
unless "a different intentlon appears from the treaty or is
othervise establiished®,

8, Such "a different intsntion" appears from Avticle 4
of the Convention which provides for prospective spplication
of the Convention but "without prejudice to the application®
of the existing rules of internationsl lav vhich would bind
the parties independentiy of the Convention,

4, Independently of the Conventiony the States ars bound
by rules of {ua.gozens which ere lax lats shd not lex ferendse

- -

{oontd, from last page)

*«:etzng of the Vienna Conference. The SevensState
goul wat incorporated as the new Article 77 (l.e,
4 of the Convention), while most of the
«nutu acceD! the new Article 77 vithout an
mental reservations, Hubert of France stated that he
would vote in favour of the article on the understanding
that vhile the rules set forth in the Convention may

apply independently of it as part of “ﬁu t0 past
treaties, the article on W woR ty however,
iuvandt%o treaties conclude for to comm into
force of the Convention, sSecond Session, Official
Records, 1969, ps 1656, pars 18., A Very mtex’o;nﬁs
ucuesion on tba threo amondments referrzed to above
may be found in 1bides Ppe 32341, GCes alao Brigge,
Unilateral denunciat ion of Trentiess The Vienna
Convention and the Interanational Court of Justice®,
ALL, vole 68 (1074}, no, ) (January), pps 52.83,




S8« Zoavesix praparatoireg of Artiole 63 of the
Convention, which can ba referred to as "supplementary means
of interpretation” under Article 32, clearly indicate that,
2irstly, overvhelming majority of the mambere of the G, the
delegates at the Vienne Conference and the Govarnuonts consider
¢d that rules of jug CogenR were incorporatad in the Convention
dn leee loto end not de Jege ferenda, Secohdly, smendments
vhich were sined at providing against retrospsctive operation
of ths articles on Jys cOiqQ0R were not approved,

In contrast to e trasty that is vold gk laitig for
confiiot with the existing rule of JUs GOKeNE & treaty that
is valid vhen entered into Bt which confliets with a ruls of
Jdus ccgeng that has emergsd subsequent to the conclusion of
the treaty, is not void b initio dbut decomes void from the |
time of the emsrgence of new persmptory norm, The latter case
- of supervening invaliaity is covered by Article 64 of the
Convention, which providess "If & new peremptory noram of
ganeral inteornational law emerges, any existing treaty which
fs 1n conflict with that norm becomes void and terminates,*

This article slso raised some doudts as to vhether a
new rule of jus cozensg woulld have rotrospactive effects so as
t0 nullify a traaty that confiicted with it even from the date
on which the treaty had been concluded, The Commentary to
Article 61 of the 1966 draft (corresponding to Article 64 of
the Convention) mekes it vary clear that the effect of the
article on a treaty "is not to render it void gl _lnitie, wat



only from the date when the now rule of jus _corens is
estabiuhed"?? It was, howaver, pointed out by Verdross that
while the word "terminates” in Articls 61 (of 1966 draft
corresponding to Article G4 of the Convention) denoted gx nung
operation of the provision, the words "becomes void" implied
an offact ex tuncs while the former indicatsd prospective
oparation, the latter suggested retrosctiv s.tyfé Buty as has
been correctly pointed out by Yasseen, under drzgt Article 61
& treaty "terminates" because it “becomes void", The draft
Article 61 clearly provides that a troaty "bacomes" void
whereas Article 50 (of 1966 draft 13;' Article 53 of the
Convention) says a traaty "1is" void,

It was suggestaed by some members of the IIC that it
would de more convenisent to group draft Articles 50 and 61
under one arcicuf? The Commentary to Article 45 of the 1963

43, ALIL, VOl, 61 (1967), ps 291,

44, Verdross, IBICy vole 1 (1863), p, 267, He was supported
* by Cactren and Bertos, ibld,

46, YBIUGC, vole 1 (1863), ps 257,

48, Yasscen suggested that the text of Article 61 could be
made clearer by sudbstituting ‘when' for *if' in the
initial part of the article -~ "If a new peremptory
norm,ees” He thought that 'when' would explicitly
indicate the tims element and would sugzgest that the
invalidity of the treaty commences from the time of
energence of new peremptory norm with which the treaty
conflicts, XE?%' Vole 1. (1963), Pe 257. But Waldoolt
thought that having regard to the nature of the rule
contained (in the draft article), the conditional *ir?
seents more appropriate, Ibid., vel, 2 (1964), p, 45,
wWaldock preferred *31f' bacause 1t suggests that the
emergence of a new rule of W is exceptional,
whareas ‘when' would imply that thoge rules change
frequently,

47, The Indian delegation proposed an amendment to that
affect at the Vienna Conference alse, UN Doc, A/Conf,
39/C e 1/5 264,
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daraft (1.6, Article 64 of the Convention) stated that "the
Commission dlscussed whether to inciude this rule in Article 37
(1.¢, Article 53 of the Convention), but decided that it should
be pleced among the articles concerning the termination of
treaties, Although the rule appears %o deprive the treaty of
| velidity, its effect {s not to render it void gh initig, but
only from the dat¢ when the new rule of jus cozeng is cstabe
1ished; in other words, it does 281: annul the treaty, it
forbids its further performance,* However, the last sentence
In the above statement that Article 45 (of 1963 drafs) “does
not annhul the treaty, it forbids its further parformance" was
clearly wrong as it suggests that the treaty's validtty is not
atfected whor.:g the sarticle {taself says that the treaty
“"hecomes void"*, Consaquently, the Commsntary to the correse
ponding article of the 1066 draft was raecast and it states
that the new ruls of W *does not annul tgg treaty,
it forbids its further gxiztaence shd performance",

Strangely, it seoms to have gone totally unnoticed that
aven Article 64 of the Vienna Convaention may have raetroactivity,
Suppose = treaty was entered intc in 1910 and a new rule of jus
coreng has emerged in 1945 <« doth the year of conclusion of the

48, AllLy vol, 68 (1964), p. 201,

49, Alvares Tadio (Cube) stated at the Y!.ouna. conforoncc
that the commantary was, i{n this rcspect, ith Llat
contradiction with the rulo stated in the article,,.."
mﬁa Pirst Snsion, 0££iciald Baoords, 1068, p, M8,
pars

80 AJLLy voOl, 61‘(1937), Pe 4373 emphasis edded,
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traaty and the year of emorgence of a hew peremptory norm deing
prior to the Vienna Convention of 1969, Can it de said that,
under Article 64 'of the Convention, the treaty of 1910, “bacomes
vold and terainates’ right from 1945 being the year of the emere
gonoe of new peremptory norm? As the corsiderations that have
led to the conciusion that Article 63 is retrospective apply to
Article 64 Alﬁog_ the necessary conclusion would de that Article
84 affocts the tresties of the kind mentioned in the above
11lustration, Consequently, Article 64 slso (s capable of
retrospective effact; aven though, admittedly, a new jus.cogens
‘does not possess that efficacy, |

Articles 63 and 64 have sll tho potentislities of
 raising a harnet's nest of doubts and disputes about the 51
validity of treaties entered {nto in the past 3
snd mey prove themselves to be a veritable "Pandores box",

84 ‘
INTER-TEMPORAL ASPECIS

As Juz cogeng consists of prohibitory rules with s
preventive function, the effeats and conseguences that they
produce on a conflicting treaty are of utmost importance, The
inmediate effect of a peromptory norm on a treaty conflicting
vith {t i3 the invalidity of tho treaty, Article 69 of the

61, Fears that retrosoctiv ny Bay apply into the past

: were expressed in the [IC, Ses for

Laatanco ﬁh@ statenment of Reuter, YBOC, vole 1
(1086), P”f IIy De 17,

62, Vanac descrided Article 53 as "a Pandora's Box",
” 52 First Session, Officisl Records, 1968, p, 330,
pars



Vienna Convention states in paragraph 1: "A eruty the

mvamzey of which is established under tbo presont Goment‘ion

is vo!.d. The provisions of & void treaty have no lngol forco"

,_ The m;udzty of a treaty can be oaeablum’ﬁ undox' the Gonvtnuon

| _in sccerdance with the pxwxaiena of Articles 65 to €8 viich . huw

been dlscaased in the previous enuptor. The statamont zn para»

graph 3 of Article G that “the provisiﬂm of a void treaty heave
0o legal force" 18 misleedingly simple, Paragraph 2 of Artisle.

69 itpeif makes substsntisl fnrosds into the effactivensss of

the statoment in paragraph 1, and providess | |

If nots have nevertheless been perform in -
relisnce oh such & treatys

© (a) each party may require any other party to
. e3tablish mg‘r a3 posaidble in thelr mnttul
relations the position that would have oxhtoc
. 12 the acts had not bean performeds :
{b) acts performed in good faith before the
invelidity was invoked ers not rendered
unlawful by reason only of the mvanduy
of the W‘&t?. 4
| P;raguph 3 of Article sesgtates that "in cases :anmg -
| under Articles. 49, 60y 61 and 62, peragraph £ does not apply
utth pespect to the party to which the fraud, the sct of '
corrapuon or cosrcion is imputabdle," mwortholocs, the
mitigzating provisions of paragraph 2 of Article 69 do not
apply 8180 to Articls 53 (conflict with existing | '

bocause, as was seataa in the Commontery to the 1966 dtatt -

'53. These four articles deal, respectively, with fraud,
- corruption of & represontative of a State, ¢oorc£on
- of & reprasentative of a State and ecare&on of a State
by the threat or use of force,



counterpuig‘ of Article €9, "tho case of a treaty vold inlﬁi
reagon of its conflict with a rule of mmm is not
_mentioneﬁ in paragggph 3 because it is the aubaeot of &
special provision"y in Article 71 of the cpnmanclon. Soy -
sls0, Article 70 desling with "consequences of the teralnation
of a treaty" does not apply to Article 64 (supervening jug
. gpgeud) beoause the 1atter is separately dea)t with in
Artisle 71, .
Article 71 deals with “consequences of the invalidity
of a treaty which conflicts with a peramptory norm of gemoral
intarnational lawt, It providess

i, In caia of & treaty which is voiad undor
Article 83 the parties shalls

a) eliminate as far 83 possidle the consaquences
0f any act paerformed in reliance on any ,
provision which conflicts with the peromptory
norn of general international lawy

b) bring their mutual relations into contbnntty .
with the poremptory norm of gensral intere
national law,

2¢ In the case of a treaty which becomes void and
' terminates under Article €4, the termination of
the treatys o

s) releases the parties from sny obligatton
further to porform the traatyy

b) does not affect any right, obligation or logal
situstion of the g;re;sa created through the
exacution of the ty prior to its torminat&on;
provided that those rights, obligations or
gsituations may thereafter %e maintained only
to the extent thet their maintenance is not
in {tsolf in conflict with the new peremptory

~ norm of genseral intarnational lav.

84, Article 65 of the 1966 draft,
86, ALL, vol. 61 (1967), ps 443,



Reasons Lor Grouping Tozether
It {s obvious that Article 71 clubs together tiw
consequences of a treaty that is void under Article 53, and
8130 of u treaty thet becomes void and terminates under
Art_‘ioié 64, The reason for ghouping them togethor were given
in the Commentary to Article 67 which was the relevant provision
of the 1966 draft, Firstly, it vas otated that "the conses
quences of the nullity of a treaty under Article 50 and of
the termination of a treaty under Article 6?.6 both deing spocial
cases arising out of the application of & rule of jus.cozank,
the c'ommsl;sion decided to group them together in the present
article,* It was also stated that "the nullity of a treaty
ab.dnitio by reason of its confifet with a rule of ijus cocens
in force at the time of its conclusion is a spacial cese of
nullity*, Similarly, "the termination of a treaty which becomes
void and terminates under Article €1 by reason of its coaflict
with & new rule of jus _cogahs is s spacial case of termination
(snd indeed also s spacial case of invalidity, since the
invalidity does not operate W.ea, Thus, the casa of
treaty falling under Article 64 of the Convention s a hybrid
between invalidity and termination., The explanation in the
Commentary for dealing with the effect of doth the Jjus gozenk
articles under ons erticle, also explains why the invelidity

-

868, Articles 650 and 61 referred to in the Commentary are
of the 1966 draft articles, corresponding to Articles
83 and 64 of the Convention, respectively,

&7, «M’ vol, 61 (1967)’ Pe 448y para 2,

88, 1Ivia,
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0f & treaty conflicting vith iug cogens vas dealt v;nh
separstely from other cases of invalidity,

Another reason that was given in the Commentary for
grouplng; the scnsoguences of both Avticles 63 and 64 in
Article 71 vas that "their juxtaposition would serve to give
added anphasis to tho distinction between the orizinal nullity
of = treaty /under Articls §3_7 and the subsequent annulment
of a treaty / under Articls gg] as from the time of the
astablishment of jus cozens." However, it may be asked why
- for the very same reason both the cases of conflict with & "
peremptory norm were not juxtaposed in one erticie in Part V
of the Convention? The ansver may be found in the fact that
‘t:hc Indtan mudmcngg propesing clubdbing together of what are |
now Articles 53 and 64 of the Convention intc one article was
not am:opt_:m’ii on the ground that while Article 53 Gdeals with
invalidity, Article 64 relates to teramination and hence, they
tmve to be placed under the respective Sections of Part V ot
the Convention, While it may de 80, it is, tndead,' strange
thet the distinction betwsen "invelidity" and "termination®
wad given a go-by in Article 71 and the conseguences flowing
from Article 64, which 13 placaed under Section 3 dealing with
ternination and suspension of treaties, were also mentioned in
Article 71 which purports to deal with "oconsaquences of the
Jnvalidity of treaty which conflicts with a psremptory norm

690: n‘dg )
30., Uil Dod, Won!.:é'QMWgzﬁ‘.
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~of gsneral intornational law",

A comparison of Article 69 paragraph 2(s) and Article 71,
paragraph 1(a) would reveal that the terminology employsd 1§'tne
two provisions {8 totally different, Whils tha former provides
| cha§~#gaeh party mey require any other party to establish es far
as possible in their mutual rolations the position that would
have oxisted 1f the acts had not bosn performed®, Article 71,
paragrapht 1(a) on the other hand, directs that "the parties
shall elininate as far as possible the consequences of any act
porforzed in relisnce on any provision which confiicts with the
peremptory norm of genera) lnternational law,® The difference
in torminology shows that while the provision in Article 69 gims
at the restoration of giatus guo abte by the parties, Articlo 71,
paragraph 1(a) merely Trequires the élﬂminatzon of the conssguonces
of an act performed under the offending provisions of the treaty,
Howevor, both tho provisions contain the flexible phrase "as fer
e8 possible® 50 a3 to provide ageinst demands for mathomatical
esactness in the restoration of giatis qug antg under Avticle
69 and the elimination of consequences under Article 71, The
phrese “as far as possible" also covers s situation where 1t is
impossible to conmply with the provisions of the two articles fn

61, In fact, Article 67 of tho 1066 draft (l.e, Article 71 of
the Convention) mainteined the distinstion and purported
to daal with “consequences of the nulliity or teruination
of a treaty confiicting with & perouptory norms of generasl
intornational law', Howaver, "invalidity" was substituted
in the placo of "aullity and toraination® at the Vienns
Conference, | :



vhioh cese Sthe questions of state responsibility would
necessarily erise, Even though it is true that the phrase

as far as possible" is so maileable that it s susceptidle to
abuse, there is no denying ﬁggnfact that its non-inclusion would
have caused grester prodbloms, It may be noted that while

62, ®"As far as possible” occurred in the relevant provisions
of the drafts of the International Law Commission, See
Article 27 of the dvaft articles incorporated in Weldook's
Second Report (YBUC, vol, 2 (1968), pe 93)§ Article 82 of
the IIC Report of 1983 (ALIL, Vol, 58 (1964}, pp, 302e3)¢
Articles 65 and 67 of the Report of 1966 (AIlL, vol, 61
(1967), ppe 444 and 447), Soms menmbars of ILC were,
however, not in favour of the inclusion of the phrase, At
the fitheenth sassion of the IIC, Lachs observed that by
fncluding "as far as possidle" in the draft article, the
8pscial Rapporteur "concedsed that it was not alvays
possible to regstore the gk - o (Xﬁlgi‘ voled
(1963), p. 229),  Yaszeon wyas nlso in favour o %ho ,
deletion of the phrase on the ground that "if it was
impossible to restore the previous position -~ and no one
would be dbound to do the impossible «~ other general
theories, such as the theory of responsibility would
come into opsration,® (Ibid,) Obviously bocause of the
oppesition in the Commission, the Drafting Committee
dropped the phrese in the articlas resubmitted by £t
(Ibid,, pe 281), However, the phrase staged a c¢omeback
in the subsequont draft and encountered some opposition
again in the Commission but this time successfully, Thus
during the 1966 discuasions of the Cormission, de Luna
said that he 414 not like the expression %as far as
possidble" because, if it was impossidle to re~establish
the position exis%tng before the treaty was invalidated,
then provisfons of the article would not be applied, He
said that he would prafer the oxpression to bhe dropped
s “the elastic quelifisation tas far o8 possible’ would

be dangercus®, Ly vOle 1 (1966), pt II, pp, 12 and
33)s However, the phrase received strong suppert from
Bartos who thought that its inclusion was "welleadvisedt,
He said that "logic might perhaps require that it be
dropped, but formal and abstract logic was far removed
from the realities of everybody 1ife,* (Ibid., ps 13).
Waldock's atatement was almost the final word on the
matter, He said: “The phrase 'as far as possible' had
besn discussed at soms lsngth at the fifteenth session
and its weakness recognized, bt the Commission had
dacided to keep it for realistic raasons,* He sald

s e00RLAR, on next page



Articls 71, paragraph 2(s) euploys mandatory lahgusge {n "the
parties shall eliminate™ atc, Article 68, paragraph 2(e)
zguvos the gggion to the parties by saying “each party may
require* ato,

It {8 aubmitted that Article 71, paragraph i(a) intro=
duces an eleument of ambizuity when 1t atates that the parties
) §h311 el&miﬁctﬂ the consequences or‘cnyyéct pertbrmed.iﬁ  f
reltance on “any provision® which conflicts with ths rule of
Jus.cogens. It means that Article 71, perazcaph 1(a) makes a
distinction, for the purpose of elimination of the consequences;
between acts parformed in rellance on those treaty provisions
vhich do not cbnflﬁeﬁ with a poremptory norm and those acts J
vhich confifct with such a norm, Does it also mean that the

(contd, from last pagae)

that he agreed with Bartos that it would de undesirabdle
to impose an unraalistioc obligation on the parties,
(Ib%d.s De 15). The above discussion took place with
reference to what is now Article 69 of the Convention
Mt 1t 1s submitted that the points ratsed and dedated
during the discussion are highly releovant to even
Artiols N1,

63, Jimenas de Arechaga sugzested that the phrase "each
- party may require® bs made “more imperative and

precise® (YBUL, vol, 1 (1968) gtc IL; Pe 11)»
Howaver, waxdocﬁ steted that "the clause could not -
be made obligatory, bacause both or gll the parties
might agree to allow certain effects of acts performed
under the treaty to continue, Such a nessure of
option to the perties to determine thelr course of
conduct in the 1ight of developments as timo went on,
ved nacessarvy,'! Ibid.y pe 186 : -
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conseguence of an sct porformed in relfance on any treaty
provision which does not conflicet with a poremptory norm,
need not be oliminated? The answer, in teras of Article 71,
paragraph 1(a) would de in the affirmative. On the contrary,
Article 44, paragraph 8§ excludes in oxpress terms the applicae
tion of the principle of separability to the provisious of s
treaty void under Article 83, It necessarily follows from the
provision {n Article 44 that a treaty whose validity is sought
to bo testsd under Article 63, has to stand or fall as a whole,
Hence it is submitted that the terms "any provision® in Article
7%, paragraph 1(a) would bring through the back door the
applicetion of the principle of saeparability as to acts
pefformed under a treaty prior to the establishment of {ts ine
validity under Article 53, even though such application of the
principle otszgparabixity is not permitted under Article 44,
paragraph 5,

A further comparison of Article 69 paragzraph 2 and
Article 7)1 paragraph 1 shows that while the former states that
Ngcts porformed in good falth before the invalidity was invoked

64, See the observations of Sinclalr (U.K.)y Ly
Pirst Session, Official Records, 1968, p. »
In spite of the fact Articles 44, paragraph 6 expressly
excludes the application of separability to a treaty
void under Article 63, Sinclair stated that it was
the understanding of 5&: delegation that with respect
to those treaty provisions fSam which did not confilct
with a peremptory norm, the provisions regarding
goneral invalidity under Article 69 rathaer than
Article 71 would apply. ( » Second Session,
0rfictald Yecords, 1969, pe 127, para 16), This i
obviocusly an attempt to hring the principle of
soparability into Article 53 through a davious
route and amounts to a clear negation of the express
provisions of Article 44, paragraph &,
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are not rendered unlawful by reason only of the invalidity of
the treaty", the latter does not contain a similar provision,
The reason is that in the case of a treaty coming under Articie
71, parsgraph 1(a}, the parties have, in conciuding the trasty,
transgressed a peremptory norm of general internationsl 13\3 and
hence, it would néﬁ de opgg to any party to speak of acts
performad in "good faith®, Consequently, Article 71,

| paragraph 1(s) directs thet "the parties shall eliminate ,¢¢
the oohuquencos of any act parformed®, |

Artiole 71, paragraph 1L(D) provides that the mtui- :
shall "bring their mutusl relstions into confggmiey with the
paremptory norm of general internationsl law', This proviston
appears to be pedantic and hortatory and was the sudject otf mch
discussion in the Internationsl Law Coumission. This provision
did not occur in any of the relevant articles of the drafts |
prepared prior to 1966, Explsining the reasons for its
inciusion in the 1966 draft, Waldook stated that the Drafting
Committes thought that it was not sufficisent to make an express
provision denying the parties %o the treaty void under Article
53 the benefit of saving the acts performed in "“good falth'y

65, Cf. the statement of Waldock in his 8ixth Report,
n%’ VOlo 2 (1966) De 56’ and VQ‘Q ) X (M),
Pt 1%, DP. 16 and 320,

668, The official draft Article 83 (bis) as was introduced dy
the Drafting Committee at the 865th Meeting of the NL
contained a slightly different language in its paras-
graph 1(b), It provided that the parties 3shall
establish their mutusl relations on s basis which is
in conformity with the pereaptory norm of genersal
iﬁﬁgﬁg&ﬁi@ﬂﬂi lav*, JRIL, vol, 2 (1966); pt. 1I,

p-. Q0 e .
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Rfor a proper formulation of the rule in the matter, it was
necassary to state in a more positive manner the sonsequences
of the invalldity,,..." He said that the Drarting Conmittes
accordingly included a provision "requiring the par#iei:to .
estadblish their mutnal relations on a basis which wg; in
conformity with the rule of jug gozang in question®, The
statement of Waldock did not allay the doubts of the members
of the Commission regarding the desirability of including that
provision, Psurucka stateds "Since the whole draft related to
the law of treasties, it appeared to moan that States were
raquired to enter into treaty relations in conformity with
the peremptory norms of goneial intornational law, Bu$ all
that states were required to do was to conform with the norm
uhlgss, of course, the norm also ordered them to enter into
treaty relations, The paragraph was open to an interpretation
which was not in accordance with the Commigsionts !utention;gs '
Bartos also shared ths above opmlong9 |
The original draft Article 83 (his)of tho 1968 draft
containad the words "establish their mutual relations® in

67, IBIG, vol, 1 (1968), pt, II, p. 161,
88, Ibia,
69, Ibid,

7. Both draft article 63 (bis) and Article 71, parasgraph 1l{s)
of the Convention contain the phrage '"mutual relations®
vwhich may give rise to the doudt whether not only treaty
ralations dut also political and other relations of the
parties must de reforanlated, Rosenne thought that "the
nisunderstanding could perhaps be dispelled by introducing
the word 'legal' before relations in paragraph 1(d)," He
atatad that "4t had clearly not been the intention of the
Drafting Committee %o refer to relations in factew or to
diplomatic relations®, IBULC, vol, 1(1966), pt.IIy Ps 161
It 1s submitted, howsver, that as the Convention relates
only to treaties *mutusl relations" has to be interpreted
as "mutual treaty relations®,
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the relevant provisions and this created the fmpression that
the parties were requirad to enter into new treaty ralations
once the treaty conflioting with a persmptory norm wes declared
vold, Waldock, attempting to clear the fog around paragraph
I(b) stated: "Tho hypothesis envisaged in paragraph 1 was that
the parties had established their relations on a basis that
was not in conformity with the rules of cogense Conses
quently, sub-parazraph (a) called on the parties to eliminate
a8 far as possible the consequences of any act done in reliance
on treaty provisions which conflicted with the rules of jus
cesens, while paragraph (b) callsd on them to place their
relations on a plane of full conformity with international laws
it di4 not of course ¢all on the partios to create any new
treaty relations, In fact, the provisions of paragraph i(bd)
wore parhaps self-evident; they had bson included gx abundante
w}l It may be said, however, that the provisions of
paragraph 1(b) 444 not saem to be that ‘selfeevident'! because,
even after Waldock's eoxplanation, Yasseen seid that he also
thought that paragraph 1(d) "ralsed a probiem®, He stateds
"The parties must not only eliminate the consequences of thoir
act in accordsnce with paragraph i(a), but also must establish
certain matual relations in accordance with paragraph i(b),
Under the proposed wording the latter operation seemsd to
comprise two stagess first, the establishuent of relations on
a certain basis and then steps to ensure that that busis was
in conformity with the pereaptory horzn. But States might not

71, 1Ibide
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wish Yo seek such a basis, and might prefer to make their
relations directly subject to the norm@zz

BEven though the word testablish' in Article #3 (his)
had been repiaced by *‘bring"m snd also tho words ®on a dasis
- which 1a" ware dropped in Article 71, parazraph 1(b), the
doubts raised by some members of the IIC regarding the
provision still persist, As has slready been pointed out, o
rule of W {s essentially a prohibitory rule with a
preventive function, It merely invalidates a treaty conflicting
with 1t, It does not require the parties to formulste their
relations in conformity with it even though States proposing
to establish viable ¢reaty relations would naturally intend

to conform with it, A rule of jus qoaqns does not compel
conformity with it dut only nullifies a violation of 1t,

CONSEQUENCES OF INVALIDITY AND TERMINATION
OF A TREATY UNDER ARTICLE G4

74
Article 71, peregraph 2 deals with the conseguences

72. Ivld,

73, While, Reuter suggzested the word !'define', Amado proposed
tadopbed” as substitutes for 'establish’, It was
Tsuruokas suggestion that vwas finally accepted, Ibid,

74, Excepting the initial part and the proviso in subde
paragraph (b), the provisions of Article 71, paragraph 2
are in : with paragraph 1(a) of Article %0
which deals with "Consequences of the termination of a
treaty", Article 70, paragraph 1 provides "unless the
troaty otherwise provides or the parties otheruvise
agree, the termination of treaty under its provisions
or in sccordance with the present Convention: (s) relekses
the parties from any obligation further to perform the
treatyy (b) does not arfect any right, obligatioh or
legal situatfon of the parties croate&_ through the
excsoution of the treaty prior to its termination,"
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of a treaty that becomes void and terninates under Article 64,
Sub-parazraph 2(as) of the article seys that in the cess of &
treaty affected by Article 64, ths termination of the tresty -
"releases the parties frem any obiigation further to perform
the treaty", O0f course, the release from obligation to porfopm
the traaty fs the natural conseqitonce of its termination,
However, it may bg argued that the words "the treaty™ in the
above provision are not in order because they give the
impression that the parties are released from the obligation
to parform the muhole of the treaty though‘Ax‘tlch 44 permits
the application of the principle of separability to a treaty
that becomes void under Article 64:5 This is not, however, a
8erious lacuna as, in any case, Article 71 has to de read
subject to Article 44,

78, See Sinclair's observations in UNCLE, Second Session,
0£ficial Records, 1969, p« 449,

Briggs suzgested a clarification in paragraph i(e)
0f Article 66 of the 1966 araft (corresponding %o
Article 70, paragraph 1(a) by way of insertion of the
words "or pert thereof" immodiately after “termination
of the treaty® in the initial part of parsgragh 1y and
also the consequential change in sud-paragraph i{s) to
reads *,,, further to perform the provisions of the
treaty that have terminated", UNCLI, First Session
officlel Records, 1968, p. 448, para 6, The clarifi.
cation suggested by Briggo vouid have applied with equal
validity to Article 71, paragraph 2(s) also, 1If the
cleriffcation was fncorporated, Article 7?1, paragraph 2(a)
would have reads "In the case of a treaty which becomes
zg:dtandttormmatos under Article 64, the termination of

reaty \ $

(a) releases the parties from any obligation furthsr
80 mrtorm 120 _"' S 2018 DY WL OALY 18 NAVEa D€

xgmx&m&. 8 words underlined above are the sug
additions to the existing provision,

oated
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YAINTERARCE OF PAST® RIGHIS, OBLIGATIONS EIC,

Paragraph 2(b) of Article 71 provides that tho toramination
of a treaty under Article 64, ™doss not affect any right odligation
or legal situation of the parties created through the execution of
the treaty prior to its torminations provided that those rights,
obligatinne or situations may theveaftor bo maintained only to
the axtent that their maintenance is not in itself in conflict
vith the new peremptory norm of genaral international law,"

This provision i3 a necessary corollary to Article 64 under
vhich a treaty bocomes void not from its incaption dut from the
time of conflict with the new peremptory norm, Termination of

s treaty under Article 64 i1s the direct result of the supervening
invalidity, On tho other hend, & trenty nffected by Article 63
is simply void and does not *terninate’s it does not torminate

bacanee it is decmed never to have been in existence, What
does not exist, cannot !tarminate’,

Consaguently, the vital distinction botwzen Articles &3
and 64 nocessarily produces different effects on a traaty, As
under Article 63, & treaty 1s void gbh initig, whataver acts

were done by the parties in pursuance of that treaty are also
tainted by the seme invelidity and are also rendered void

ab inttlo end in totp, However, the position s not so undep
Article 684 hocsuse the new rule of jus cocens operates Qx NUNZS
hence, the treaty and the acts done under it are perfectly
oparative and valid till the date of their supervening iavelidity,
It must be pointed out, however, that the sbove statemsnt can be
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an ovorainpltszcation bacause very often it may not de
Seagible to ‘ring the curtaint, so - to say, on the pait
acts porformed under a treaty, Hence, the inter-temporal
agpects of the emergence of a new peremptory norm require a
nbre detailod enquiry,

, f A treaty does not exist in a legal vacuumj it operates
in e foctual continuum, While some acts performed under s
traaty may have a caortain amount of definitiveness as in the
case of surreonder of territory, other acts may not heve the
sape character and may produce a sort of chasin-effect in
reloasing a series of successive conssquences, The snowe
balling effect of such & chain of causation may ultimately
resalt in o drastic change in legal and factual positions and
rolations of the parties, A new norm of jus.cozensg that has
amarged aftey the treaty has been in force for some time seoks
to bar the prograss of a treaty conflilcting with it and to snap
suddenly the chaln of causation sot in motion by the execution
of the treaty, It may be true that the emaergence of a new rule
of Jug. cagens msy not b that sudden and that it may slowly
evolve through customary procaessesg but that does not mateorislly
alter the situation created dy its birth, A customery rule of
Juz cozens might be atill relatively inchoate at the time of
the conclusion of a treaty but could subsaquently emerge in

its fullness while the tresty was in the course of perforumance
and axeaucipnza In consequencey the slow and inconsplcuous

7. Saelgha comments of Lachs, YBIC, vole 1 (1966), pt, IX,
Pe 1<, ‘_
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emsrgence of & new rule of Jus cosang msy produce devastating
effects on a conflicting treaty and on the expactations of the
parties, 'rhaag the applicstion of the maxim Lamoua regit
AcSim can produce far<reaching consequences on a treaty,
particularly vhin the traaty, in the course of its exscution,
comes under successive and varying rules of ius Cogzends

The dreftsmen of Article 71, paragraph 2(d) seem to
have been caught on the horns of & dilomma because they hed
to stPike a balance batwsen the past valldity of the treaty and
of the acts done under 1% and its prospective invaiidity and
ternination under Article 64, As slready pointed out, acts
performed under s treaty nay not always have a definitive
character andy hence, acts performed prior to the invalidity
and tomin#tion of a treaty may produce effacts which teles
~ gcops into posteinvalidity period, Moreover, there are tresties -
which prowide for continuing obngct'xon;"of the parties even
after their denuncistion or termination, Thus, it s highly
inequitadle that the acts which éere valid vhen they were
performed under a treaty, should suffer begause of the new
rule of jug.qpieng operating ex pogt factes It is necessary

77. Article XIX of the Convention on the Liability of
Operators of Nuclear Ships expressly provides that sven
sfter the termination of the Convention 1iability for s
nuclear incident is to continue for a certain period with

. raspact to ships the operation of which was licensed
during the time the Conwvention was in forve,

78s See the observations of Harry (Australia), in UNOLY,
Pirst Sesslon, 0fficlel Records, 1968, ps 450, para 33,
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that past acts and acerued rights and the situetions oreated
by them should, if they are othorwise valid and lawful, be
protected from the effects of subssquent invalidity of the
treaty, At the same time, one has to recognize the absurdity
of allowing those past acts, rights and situstions to continue
aven after the treaty has become void and terminated §f the
tresty provlsigga under which those rights etc, had arisen hed
becoms invalid, This problem would not have arisen if the
effects of Article 64 were of termination, simplicitigh, of

8 tresty and nhot of cumulative mVal'id&ty and tarm&nation?

7y Alvarsez Tabio (Cuba) made a distinction batween past acts
wvhose porformence had been completed by the time the
treaty becaums vold and terminated under Articlae 64, and
those acts which had been performed while the trealy was
valid bdut which continued in existence after the treat
had become void, He thought that, in the lattsr case the
acts could not be continued "without express consent of
the parties®, Otherwise, “the treaty would not bs void,
£t would be terminated", Alcivar Castillo (Hcuador)
fully endorsed the views expressed dby the Cuben delsegate,
See 1bid-., PPy 448+D,

80, Waldock, the Special Rapporteur, pointed out time and
sgain tfmt the words “bocomes void and terminates® in
Article 71, paragreph 2(a), Ho stated that in drafting
the article on tconsequoncest, *the terminological
aifficulty was partly due to %ho Commiss {on having chosen
the forceful expression *a treaty becomes vold* in
article 45 / L.0, Article 64 of the Conventlon_/, and
if 41t had used some such wording es *the development of
a now rule of j,%p__gggm renders illegsl the furthey
porforanance of the agreoment and terainates the treaty',
it would have been ¢asier to draft....® IBIC, vol, 1
(19668), pte II, Ds 15, Waldock also stated: “"The doctrine
of Wh making & treaty vold subsequently had
involved serious problems of presentationssss In the
poBt, tho Commission had delibsrately taken the line
thet the emergence of a new rule of Wﬂ rendersd
a treaty in confllict with £t void, but for general

purposes it had treated that case as being one of
tormination," 1Ibid.s; pe 26, On another occasion,

seescontd, on next page
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Tims, the draftsmon had to distinguish between the sffects of
termination gimplicitur under Article 70 and the effeots of
invalidity~cunetermination under Article 71, paragraph 2(b),
This they 414 by first providing in both the articles that the
teramination of the treaty “"dces not anffect any right, obl&éab
tion or legal situation of the partios created through the
exeoution of the treaty prior to its termination®, but adding
s proviso only in Article 71, peragraph 2(b) to the effect
that thoss rights, odligations or situations nay thegb;ttcr

be meintained only to the oxtent that their maintenance is not
in itself in conflict with the now peremptory norm of general
international law,"

It would appear that the provise in Article 71,
peragraph 2(d) 1s not very happily worded and mey give rise to
theoraetical and practical difficulties, If a treaty is voiad

(contd, from last page)

Waldock stated that he “hed left the wording *a treaty
bacomes void' in order to meet the wishes of the
Commission,” Stating that personally he would prefer a
different expression to describe the effects of the
gmergence of a new rule or'ing,gggzgg, he zald that L

his view the situation in Argjcie 4B 0f 1966 draft / L.8,
Article 64 of the Conventio was that “peorformance had
bacome contrary to international law and the treaty wes
tharefore tarminated,® Ibid., pt. I, pe 87,

Howaver, both the expressions "becomes void" and
"torminates" are naecessary in Article 64, because if
"terminates” 18 dropped a treaty would have to be treated
a8 void 40 and *if becomes void® is omitted, it
bacomss a cass of more teraination and the notion of

invelidity causedidby a poremptory norm would be totally
obscure,
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under Article 83, the vhole of the treaty goes and along with
it sll the acts, rights or situations arising out of it, If s
treaty becomes void under Article 64 and its provisions are
separabl undey Articie 44, paragraph 34 the scts, rights ete,
arising ocut of the lnvalid provisions of the treaty ave also
atfected, However, it is obviocus that the invalidity of the
acts, rights etc, is not the direct result of their conflfct
with the rule of jug cogenpy they are fuvalid bacause the
treaty provisions under which they origiimted are later
invalidated, The Vienna Convention on the law of Treatles
purports to apply the rules of Aus cozeng to test the valldity
of trenties and not of acts, rights or situations as such, If
two States enter into a treaty by which they agree not to
confer any immunities and privileges to their respective
diplomatic sgents, the act of abstalning from conferring
tmmunity is justifiable bacause the treaty under which it is
done is itself valid, 80 algso, if & State stations its armed
forcaes in the territory of another State in pursuance of an
asgraement with that othor State, the act of stationing the
troops in %the other Statets i{erritory, however unlawful £t may
be in itself, would be perfectly valid because of the agresment,
Conversely, 1f a State agrees to surrender a part of 1ts terris
tory to another Stute undor a treaty which bscomes void and
terminates under Article 64, though the act of voluantary
surrender of territory 18 lawful by itself the obligation to
perform that act becomas extinguished bscause of the invalidity
of the treaty, However obvious this distinction may soem to be,
1ts importence cannot be last sight of,
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I8 is submitted that the proviso in parasgraph 2(b) of
Article 71 appears %o go'fw beyond the scope of Article 64
vhen it says tho past acts, rights or situations may de
naintained subsaquent to the invalidity of the trqaey ®only to
the oxtent that their maineoéanco 1% not ig Ltself in confliet
with the new peremptory norm of general internationsl law,* It
wolld appear from this provision that the further malintonance
of acts, rights eto, is made dependent upon the compatibility
of their mafntenance with the now porempiory norm irraspective
of the va.lmusglor othorwise of the traaty provisions on which
they are dased, This situstion may give riss to two snomalies,
Pirstly, past acts, rights or situationg, based upon aven the
separable provisions of a traaty affected by Article 64, may
not be further maintainsd if thelr maintenance in itself is
incompatible with the new peremptory norm, Secondly, past
scts, rxgm:é or situations hased upon even invalid provisions
of such a treaty, mey be maintained further 4f thoir maine
tonance is in $tself not incompatihie with the new peremptody
norm, Thus, while Article 44, paragraph 3 applies the test of
gseparablility to the provisions of a treaty that becomes void
under Article 64, the provisc in Article 71, wagrayh 2(v)
appears to extend the principle of separability even to acts,

81, This conciusion is inevitadle alse from what Waldock
stated in the IiC, He salds "If a rule of
became applicable to a traaty, whatever had occurred
in the past the subsequent snjoyment of the rights and
obligations resulting froam the traatz‘mnat be sudject
to not dbeing in violation of that rule," (Bmphasis
sdded)s XRIUC, vols 1 (1966), pt, II, ps 26, pava 13,
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rights or situations arising out of the provisions of a treaty,
To look at the same situation from a different angle, Article
83 applies an existing rule of jug cqzeang to the whole of a
treaty; Article 64 read with Article 44, paragraph 3 applies

a new peremptory norm $o the whole or rarg of a treatys the
proviso to paragraph 2(b) of Article 71 seems to apply the same
nevw rule of jug coreng to the further maintenance of even past
acts, rights or situations of the parties irrespective of
whether those acts, rights otc, originated under what are

now valid or invalld provisions of the treaty,

On the wiole, £t would appear that Article 71, onhe of
the key provisions of the Convention is not happily worded,
and 13 susceptidle to {nterpretations at variance with what
vas perhaps actually intended by the draftsmensy the words lilke
tany provision' in paragraph 1(a) and ' bring their mutual
relations' in paragraph 1(b) doc not really mean wvhat they say;
and *the treaty' in paragraph 2(e) and *'logal situationt and
'their maintenance is not in itself! in paragraph 2(d) do not
say whet they maan,
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Chapter VIIX
CONCLUSION

The Vienna Convention on the Law of Ireaties s, indeed,
s historic document, The Convention repriaenes the fivet
concerted international effort at codifying and consolideting
the law of treaties, ona of the most important tranches of
International Law, The law on the subject until recently was
ridden with many uncertainties and ambiguities. The Intere
national Law Commission which waé primarily responsidle foy the
drafting of the Convention grappied with its work for more than
a docade and succeeded in producing a draft which was an
adnixture of caution and boldness,

The Internatfonal Law Commisston took a coursgeous sﬁop
tn explicitly recognisting the existence of the concept of Jua
cozeng and incorporating it in its draft artiocles even though
there vas no known instanhce of the application of perenmptory
norns in judicial docislons or state practice, Such a decision
on the part of the ILC was, in retrospasct, a very crucial one
because if only the I1C had decided otherwise it would have
virtually amounted to the deatheknell of the concept of jug
cogeng in international law,

As 1s evident from the foregoing chapters, the convention
adopted a thrse-pronged approach to jug corens and dealt with it
with raference to statement of the principle of invalidity of s
treaty arising out of conflict with jus cogenas the procedure for
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the establishment of the invalidity; and the legal consequences
of such invelidity, Thus, the 'principle’ was stoted in
Articles 83 and 64) the *procedure’ was 1aid down in Articles
65 and 66 and the 'consequences* were mentioned in Artzclcivxg
The Convention adopted s most comprehonsive snd integrated
approach to the fssues arising out of jug cogzeng and sncceeded
in meeting much of the criticism that was levelled sgainst the
relevant dreft articles at the earlier stages of drafting and
deliboration in the UL, " |

It has boon sald as an argument against internationa}
Jug cogens that the development of a normative order should
be matched by a parsllel growth institutional set-up and that,
i the present state of decentralized international legal order
lacking in coercive machinery, the incorporation of iug gozens
in the Convention is not only premature bat also dangerous,
As Schwarzenberger odserves:t "International Lew on the lsvoi\ot
unorganized international society does not know of any Jug
coreng. The explanation 1les in the absence of any Centre
of governzment with overwhelming physical force and Courts with
compulsory jurisdiction to fbrmnlacel?nlce akin to those of
public policy on the national level,"

~ Schwarzenbergerts argument regarding absence of

éompulaoty jurisdiction is no longer valid because Article 66

3« "Problems of Internationsl Public Policy".
- (London), vol, 18 21965),
De 2184
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of the Convention confars such competence on the ICJ for the |
| interpretation and application ot'mmn provisions, Bt
" the other argument. that Jus cozens does not exist in inter. .
national law because of the lack of "any conter of governmnt
with overvwheliming physical force" is in fact an argument
against the validity of international law itself and smacks .

of Austinisnism. While it should be adnitted that the wm;}
whelning physical forae' is cortalnly ono, and perhaps, tqu g
nost important, of the factors thet add strength snd visbdility
to legal novms, it must also be realised that, in the ultimate
ahalysis, even that ‘overwhelming physical force’ is not uu‘
mév‘o‘rtmg but rests on the foundations of superior norms, As
these superior norns are, ax hm;m,ahmc&ont to the |
- instruments of that physical force, the binding nature of those
norms cah be explained only in mete-logal terms, At one ttago -
ot the other, it becomes logloally inevitable to concede that
" ths obligatory character of the superior norms can be founded.
on intrinsic and not extrinsic social phenomens, Riles of
JuR.SQEANR represent a very high degree of normative quality,
To seek to £ind their binding character in o system of *cooreivo
ovdert that can at present be based only on the 'consent’ of
Stetes, 15 & singular way 'of throwing the norms overboard,

In spite of the incorperation of the soecalled definftion
of a peto_mptory norm in Article 83 of the Convention, it must be
adnitted that tdentification of persmptory norms will not de an
easy task. It may be 4ifficult to clearly demarcate the bordere
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l1ine Ybotvwesn persmptory and noneperemptory norms, This
diggiculty is not peculiar only to the evaluation of peremptory
character of norms, Thus, 1% mey sometimes bo very daifficuit
to determine whether a rule is reslly a binding legaX norm or
meraely a spurious impostorg whether a certain practise amounts
to avidence of custom or is merely useges whether a customary
rule is of a regionsl or genoral character; whether a rule n
a convention s Jex lata or lex farondams whether a ruls having
its origin in a treaty has led to the subsequent establishment
of customary practice 80 a3 to be binding on States which are
not parties to the treatys and the list of such problems is by
no means short, The process by which the above and similar
other problems can be solved cannot de very different fton
the process by which the peremptory character of norms can
be evaluated and determined, In the case of identification
of perenmptory norms, as also with other similer probdlens, one
may have to take inte account the nature of the rule, the area
and scope of its application, its standing in point of time,
the States affected by Li, and other relevant considorations,
The grist that goes into this normsnill may consist of many
tangible and intsnglible factors, Thus, the difficulty in
jdentification of persnptory norms cannot be anvargumone
against the adoption of the concept of Jug CoZeRMe

Howaver, what is stated above is not an argument in
favour of a whole«sale adoption of g _priori theories, doctrines
and concepts into international law, sven though there i no
denying the fact thet law has always deen no less a product
of innovation as of evolutlon, But what 18 sought to be



stressed is that the concept of Jug_cogeng which finds
r:tceptibn and recognition in all the prine_zpai legal systens ) -
of the world and whose exi{stence and ndéi‘s,stﬁy in international
law cannot be de‘nud; should not be jettisoned in the name of
‘aifeioulties of identification’, or, what ia still vorse, on
the grounds of psoudo-legal contraptions lmi toonsent! and
*soveraignty! of states, While it 13 true that one canmot
‘wish away the problems surrounding the concept of g CORenA,
one should noty in view of its fundamontel importance, do away
w&tb it,

The ultimate victory of sanity and wisdon at the Vienns
Congerence contributed to the incorporation of procedural ssfes
guards in Articles 65 and 66 and saved the delegates from the
- embarrassment of being accused of tnsincerity and hypocrisy of
| proclaiming the lofty principles of jus cogensg without undere
taking the necessary commitment to make their implementation
possible, Article 66, in particular, has placed considerabls
burden on the International Court of Justice by coiferring
compulsory jurisdiction in matters of interpretation and
application of Articles 53 and 668, Though thers can be no two
opintons about the fect that it 18 only the Court that 8
eninently suited for shouldering that responsibility, the i'oj.a
of the Court in this most sensitive ares of the law of treaties
is bound to be extremely delicate and crucial, |

It seems 1likely that the International Court of Justice
wonld adopt an approach of judicial caution snd self restiraing
in pronouncing upon guestions relating to jus cozens. As &



| part of such sn spproach, the Court may be inolined 6 give &
rather restrictive interpretation of Articles 83 qi’nd a4 ut‘o
avoid undue disturbance of treaty relations aaong States,
The reasons for - such a course of action are not far to
sagk, Firstly, the treaty is the principal instrument of hv- |
naking in international law and any extended appltcut;on of
peremptory norms may result in impeding the free growth of
internationsl conventional lew. Secondly, jup.Qoseng is &
| écaer‘ic-tlon on the tz;baey»mklng ‘power ’ ef States, Ih’lndly;
W restricts also the scope 0f the time honoured -
principle 8. sunt gervahdas - Fourthly,the presunption h
‘always in favour of the vslldlty of & treaty uniess the
. contrary 18 proved, Fifthly, 1f a treaty is suscepiidle to
mere Lhan one lnterpﬁétatlon; the Court may have to choose
that interpretation which does not lead to any confiict vith
. KO8 Z02A8 YAASAL UMR ROTSALe Lestly, the

quastzons relaﬁing to the mterprotataon and appileation or
| Jus. gogens may involve highly sensitive political issues,:
Consequently, the Court has to strike a ba;lanc'o 'betvoon, oh
the one hand, the necessity for giving the fullest possible
scope to the treatyemaking power of the States and, on the
other, to the ngéd for keeping the'trutxémakmg power within
bounds in the larger intorests of the international community
" as a whole, Thus, the future course of judicial interpretation
of Articles 63 and 64 would mainly involve the maintenance of
& delicate balahce batween tresty~making power and social |
control of that power,
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Finally, it may be necessary to examnine the views
expressed in some quarters about the attitude of the *nowt
States towards the concept of iU QOEENe Soms sceptios |
.assume that the newly emergent Afro~Asian states are unvming '
to be bound by rules of internationsl law and that the coneop_t'
of jus.cogens would be the most effective instrument of dinding
thoss states to at least the peremptory norm conteént ot-
International lLaw, The whole assumption 8, however, unfounded,
o doubt, the fnew' States have stoutly resisted the attompts
of the arstwhile colonial Powers to parpetuate their hegemony
under the cover of antbisquated rules which wers origlnilly‘ :
made to serve their colonisl interests, But, s just and |
- effective lnternational legel order is, in fact, the only
guarsntee for the security and progress of nhew Stetes ihzc‘b‘;v'
havlmg been releeged from centuries of domination and exploitaw
tion, £ind themselves suddenly thrust fnto an internationsl
socloty ridden with military dlocs and power politics, It would
be absurd to suggest that the 'new’ States, militarily woak and
economically unsteady, would choose to apgrn even the meagre 2
protection that is offered by the present day international law,
Indesd, it is no surprise that thowo States have been the most
ardent champions of the concept of A4 .coKans because 1t is
their wish and hope that the concept would make internationad
relations more just and humane,

2. Sae ganorally R.P, Anand, ®attitude of Asian-Africen States
towards Cortain Problems of International Law?, JCIQ,
vol. 15 (1966), .
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Part X
Introduction
Article 1

present Convention applies to treaties between parties,

Article 2

1, Por the purposes of the present Conventions

(a) "treaty means an internatiocnal agresment cancluded
between states in written form and governed by international law,
whether enmbodied in a single instrument or in two or more related
instruments and whatever its particular designstiong

| A - * ®

() "psriy” means o state which has cohsented to be bhound
by the treaty, and for which the treaty is in forces

(h) "third state" means a state not a party to the treatys

Article 4

Without prejudice to the application of any rulas set forth
in the proesent Convention to which treaties would de subject under
internat{onal law independently of the Convention, the Convention
applies only to treaties which are concluded by states after the
entry into force of the present Convention with regard to such
stataes,
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Article 26

Basta. aunt__sexvanda
Bvery treaty in force is bdinding upon the parties to it

and mas¢ be performed dby them in good faithe

L L . *
Article £8

Unless a different intention appears from the treaty or
t65therwise established, its provisions do not bind a party in
relation to any act or fact which took place or any situation
which ceased to axist boafore the date of aentry into force of
the treaty with respect to that party.

1. The valldity of a treaty or of the consent of a state
to be bound by a treaty may be impeached only through the applie
cation of the prasent Comvention,

2, The termination of e treaty, its denunciation or the
withirawal of a party, may take place only as a result of the
application of the provisions of the treaty or of the present
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Coqvouelon. The same ruls applies to susponsion of the
operation of a tresty, |

Article 43

The invalidity, termination or denunciatlon of a treaty,
the withdrawel of a party from it, or the suspension of its
operation, as a result of the application of the present
Convention or of the provisions of the treaty, shall not in any
vay impair the duty of any state to fulfil any obligation emdodied

in the treaty to which it would be sudject under international law
independently of the treaty,

Article 44

Separability of Treaty Frovislona.
1, A right of a party, provided for in a treaty or arising
under Article 568, to denounce, withdraw from or suspend the
operation of the treaty may be exercized only with respect to
the whole treaty unless the treaty otherwise provides or the
parties othervise agree,
e A ground for invelidating, terminating, withdrawing from
or suspending the operation of a treaty recognised in the present
Convention may be invoked only with respect to the whole treaty
except as provided in tho following parsazraphs or in Article 60,
3. If the ground relates solely to particular clauses, it
may be invoked only with reaspact to those clauses wheres

(a) the sald clauses ars soparable from the remainder
of the treaty with regard to their applicationg
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(b) 4t appears from the treaty or is-othervise
- gstadlished that -.ccoptanco of those clauses
\tau not an essential dasis of the consent of
he other party or partiu to be bound by the
treaty as s wholey end

{¢) continued pex*formco of tm renainder of tht
treaty would not be unjust,

4. In cases falling under Articles 40 and 50 tbc stote
entitlad to invoke the fraud or corruption may do so with
rcspecg-'ait-ﬁer to the whole traacy'on,- subject to paragraph 3,
to the particular clauses alone, '

S, In cases falling under Articles 61, 62 and 63, no
separation of the provisions of the treaty is permitted,

Article 46

O e s 0 gl {  panngd I'n) invalida L)
tarminating, withdrawing Lrom oF Susvendiug the
s .‘ AZIONn O £ CYrapnt) ) ’ ’ )

| A state may no longer invoke s ground for invalidating,
- terminating, withdrawing from or suspending the operation of a
treaty under Articles 48 to 50 or Articles €0 and 62 1if, after
becomlng avare of the fectss
- {a) 4t shsll have expressly egreed that the treaty
1s valid or remains in force or continues in
operation, as the case may bdeg or
(b) 1t must by reason of its condust be considered
as having acquiesced in the validity of the

treaty or in {ts mafntenance {n force or in
operation a8 the case may be,
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. L4 24 ' #1C1] _Darenptery e
pad.dhteraational dax (1us coxens)

A truty is vom &f, at thc time of Rl concmtton, =
cenrllcts with s peremptory norm of goneral mtex‘nauom hw.

For the purposes of this Convention, a pefemptery norm of general .
~ international law is s norm accepted and recognised by the inters

" national community of atates as s whole as a norm from wmn no

derogation is ,pormzttoa and which ceun be modified only by ; '
subsequent norm of general Lnternational law having the fame
oha.racter, |

If a nev peramptory norm of general intemtxonsi lay

omerges, eny existing treaty which is in conflict with that
norm bacomes void and terminates, '

1o © A pavty whxch, under the provisions of the preaenz
Convention, invokes elther & defect in its consent to de bounﬁ
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by s tresty or s ground for impasching the validity of s tresty,
terminating 1%, withdrawing from it or suspending its operation,
aust notify the other parties of its clsim, The notificstion
shall thdicate the measure proposed to be taken with respéct to
the treaty and the reasons thorefor, | -
2e 1f, after the expiry of s period which, except in cases
of spacial emergency, shall not be less than three months Qf“l’
the raeceipt of the notification, no party has raised any | .
cbjection, the party making the netu&cation ey cari‘y out in
the manner provided in Article 67, the massure which it his

" proposed, ’ | L

3. If, however, the objection has dbaen raised by my other
party, the parties shall seek a solution through the means
iridcated in Article 33 of the Charter of the United Nations,
4,  Nothing in the foregoing parsgraphs shall affect the
rights and obligations of the parties under ahy provisions in
foroce binding the parties with régard to the settlement of
disputes,

Ge Without prejudice to Article 45, the fact that a state
has not previcusly made the notiffcation prescribded in
paragraph 1 shall not prevent it from making such notificstion
in atiswer to snother party claiming performance of the treaty
or alleging its violation, |

Articls 66

lation

If, under paragraph 3 of Artiole €6, no solution has
been reached within a peried of 12 months following the date
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on which the obfaation vas raised, the following procedures
shall be followeds |

(a) any one of the parties to a disputs concerning
the application or interpretation of Article 83 ' .
or 64 nay, by a written application, submit it
to the International Court of Justice for s
decision unloss the parties by common consent
agree to subamit the dispute to arbdbitrationy

(b) any one of the parties to s disputse conceraning
the application or interpretation of any of the
other articles in Part V of the present :
Convention mey set in motion the procedure
spocified in the Annex to the Convention by
submitting a reguest to that effact to the
Secrotary Gonegal of the United Nations,

Article 67

s The notification provided for under Article 68

ﬁaragraph 1 must be made in writiag,

2 Any act declaring invalid, terminating, withdrawing fron
or susponding the operation of & treaty pursuant to the provisions
of the treaty or of paragraphs 2 or 3 of Article 85 shall de
carried out through an instrumsnt communicated <o the other
parties, If the instrument is not signed by the Head of Stato,
Head of Government or Minister for Foreign Affairs, the represen-
tative of the state communicating %t may be called upon to

produce full powers,

Articie 68

A notification or instrument provided for i{n Articles 68
or 67 may be revoked at any time before Lt takos effast,
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1. A treaty the invalidity of which 1s established under

the present Convention is vold., The provisions of a void treaty
have no logal force.

24 If ects heve nevertheless been performed in reliance on
such a treaty:

(a) oach party may require any other party to
tablish as far as possible in thelr mutual
rt).atiens the position that would have uum
if the acts had not bean performeds
(t) acts performed in good faith before the
invalidity was invoked are not randered unlawe
ful by reason only of the invalidity of the
@“ty.
8. In cases falling under Articles 49, 80, 81 or &2,
paragraph 2 does not apply with respect to the party to which
fraud, the ast of corruption or coercion is fimputadle,
4, In the case of the invalidity of a particular state's
consent to be bound by a multilateral treaty, the taregoing
rules apply fn the relations bhetween that state and the mﬁ.en

to the treaty,

Article

p 98 Unlass the traaty otherwise provides or the perties
otherwise agree, the termination of a treaty under its
provisions or in accordance with the present Conventions



{a) 1releases the wtiu from any obnatiou
. furthﬁr to pertbrm the tresty; )

(b») does not a.ffoot any right, obmanon or:
legal situation of the parties created
through the execution ot tbn tmaty priot
to its torntnat}.on.
2, 1f a state donouncu or withiravs from a multmtonl
" treatyy paragraph 1 applios {n the relation between em auto
" and esch of the othar parties to the treaty from the date vhen

such denuncistion or withdrawsl takes effect,

“Article T2

‘1,  In the case of a treaty which 8 void under Article 83
the psrties shally

{a) enm}.nato as far as possible the connqnonm
of any act gor formed in reliance on any -
provision which confliicts with the porcmptoty
~nors of general internstionsl lawy and

{b) bring their mutusl relations into conformity
ﬁ.erx the peramptory norm of general mvm»uem
Ve

28, In ttae case of & treaty which becomes void and torminatn?":
under Article 64, the teraination of the treaty:

{a) releases the parties from any obligation
further to perforam the treatys

(b) does not affaect any right, obligation or
~ 1egel situation of the parties created

through the execution of the treaty prior .
to 1150 terminations provided that those
rights, obligations or situstions may
thereafter de maintained only to the sxtent
that thoir msintensnce is not in itself in
conflict with the nev peremptory norm of
gonorax mternuuonsl 1aw,
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