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Cbaptu I 

INtRODUO!ICif 



Chap,. l 

INTRODUCTION 

fb• Vtenna Oonvea,loD Oil tbe L&v ot !rea•t.ea ot 1969 la, 

uncloubtedlYt • moat al«Altloa.Dt lalldmark in the anaala ot 

oodltloatton an4 proarea11ve d.,•lo•nil of 1DMraat1oaa1 lav 
1 

lb genua1, aa« ot tbe law ot treat lea 1D paza'loular. tbl 

coawentlon waa aubltantlally tbe baa4lwork ot tbe ID,el'natlonal 
2 

Law ooulaetoa (JLC) whlcb, wltb a bo14 and trmova,lag aplrlt, 

••• contd. on next page 



e 

.attempted to bltlrlg abou.t aa elt!DIDI ot or4•r &b.d antematlsatlon 

tQ the lav of trea~1•• wblcb baa alwaya been notor1oua tor 1ta 
' 8 ' 

uaeertalftty an4 tmprec lllon. !t. Commlallea baa, lndta4, a truck 



s 

4 
a balaftce between lt& Jab an4 JAI (tiiDtlt lll ltt draft 

ar'lol••• and wblle 1t pP .. en64 what wat toull4 acceplabt. 1D 

tbe exlat1aa& ouatoar)' latUilatlonal lav oa tbe aub'"'• 1t 4f.d 

not betltate to tlll ltl the gapa an4 ottu aoltltlou to blthtrto 

UDHso1ve4 probleu 1ft tbe law ot treat1•• 

lU ctUII hGXillRAI1 • IUarteD\ 'IAJcAD$Ct!IIIW 

B7 tar 'he moat 1mPOl''-"t an4t 1n retroapeot, tbe lllOit 
6 . 

aoatroveralal of tba provlltona ot the coave.ot1oa on tbe LAw 

of !'reat1••• are t• provu1obt rtlattaa to tbe tnvatldlty ot 

tr•atlea confllotlQg ·vltb rulea ot ~P'.ARSIDI• thole provlalona 

are lmportaat becaue the1 reprutat ,._ 1ncorporat1on tOr the 

tlrat t~t ln a nalti-lat••al convention a prtnolple bale4 on 

121tntc 1pal law aaalosv wblob read••• vo14 a treaty vh01e o·bJect 

la S.lleaal o» aa•illl* pabllo po110J'• Unlike ~be ot;ber artlelea 

on 1DYall4lty ot tl'eatle•• tme ar\lol•• re,.r4.ta& ~YI~9AIID& 

relate to the legallt)' ot tb4t ob~eot of tbe vea'J ratber tbaa 

• to 'h• c1ro11111taace• ot lb oonc1U1ott. !btl• ar'l.olea have 



alto becoM oontroverslal pricclpa.llY tor .tvo reaaonaa Flrl,lYt 

~hc)je provla1ona of tbl Conven,lon teelt to ·••' llmttl on 'be . . . 1 
blthe~to practloelly unbr141e4 tnaty.maklDg power ot Statet 

an4 ar•• t-.ret.ol'e1 cons14et-e4 ., r••tr1ct1Dc 'belr ••oYereigntl"'. 

seoon41y, tht very extate~tee, •ooptt o4 ett•ota ot ig SIGilli 

1n .lat•rnatlonal lav are conaldere4 to be doubtM .a4, oon~ .. 

quen~ly• l.t 1• felt tbat a but7 reo•ptloD ot that conoept 

w1tbt1lt •tt•quate ooncep~ ara&l)'l s.a aa4 prooe4ual. ••t•auara. 

•1 •nu- 1-.4 to a •1~aa,ton 1ft vhtob uuorupuloal aQI 

lr.tt•aponslble ttat-.sW0\114 ut 1' • a baAqlaatrWIIftt te 

WlU.te~ta1 4truus.ctatlon ot trutle• to~ Wt'bV4•alaa tbeael•• • . ot 1neoDven1ent obllaat101Ul• It vu aald tba' ~M .SAMAI .. a 

oev poun4 ot 1.wa114ltf alsh' oft17 ~olll ,._ ranu ot lta 

altt•r~toqwlae ot llliW atq •SeiiS'IN .a4 ell4aaa- · ttt. ••1 . . 
•tt.blllV ot ~e&ty r•lat1ob8 on vbleb ,_ .,.,., exta-.oe an4 

tutu• ot 1aura.\1onal lav C.ptD4,. 

i1Ulat&1i CAl IDMIDASUMI &PI. GtltDI 
HOWP.,., tbe protagonlata ot the ooac•pt ot ~U PRdDI 

. arsu• that tbt P•••nil lack ot olarl'-1 ot la contec-. aa4 

etteota ll no 3Uttlt1ca'lon tor ltl o&&w.lsbt concl•nmatlon 144 



rejection. In tbe case of International Law vblob, to a great 

estenl, 1a a "law 1n the maklllg"• lt would be unvlae to make the 

evoJJltlon of normatlYe order a11M18 depen4 on a parallel 

development ot lna'ltutlonal aateauardlt otherwise Intarnattonal. 
t 

La1t1 would never 4&Velop. Xt Ia aalcl that evolution of r:a•w 
aubltantlv• norm1 w111 t1114 lta ow level 1n 'he eourae ot time 

1n the evo1ut1on ot correspon41bc pttoce4\U'al rtol'•• Wb11e lt 18 

true that there 11 al_,. a pOaalbS.lltT of abUe ot tbe ooncep' 

ot ~Ul. QRUAit lt 1a equallY true Sa tt. oaae of .a)' otw 

collcepta not only ot Slltuaatlonal lav btlt alao of mnlo lpal 

law. If the concept 1a found nece11a:t7 lt aaa\ be recognlle4 

and a4opte4 at tbe earllet'• 2ba poaalbUlt,v ot 1u .~ .. s. 
no argWMnt for lta abandoDMat. 

BtiA ,. itl&l RRUIII 
Tbere 1a 11t,le 4oul»t that a avucture of wor14 pultllc 

order toullde4 upon the '*•tabllltl" ot 1Dtenat10Gal relatlona 

4er1•e4 troa 1Uege.1 u4 Wllavf\11 treats..., l8 botmcl to be too 

weak and abaky and ma7 crumb~ even at tt. allgbtut Jol'• 
Illternat10bal 1611 an4 llltuu.~J.onallavJel"a cannot •ttor4 -



11Ye too loq 1D a llake•btlt.IYt world abaftdontns the treat1t 

one ot tbe prlaclpal acMarc .. ot tnteraatlonal L&Wt to • ._ 

vaaar1ea ot thtt unt1'.-.lle4 treatJ•makt.ag power ot • aoverelsa• 

•taua. AffT •r•um that ctoea 1.0• tncorpOrate bullt-ltl controll· 

f1fO •he 1av-ct.teattQg proc•••••• ww14 M 11lct a rudde~•• eblp 

1ft a ttor1a1 ••• • all drift an4 rto 41reottoa. IYtll at . tbe rllk 

of eftaot.UlteJ lag 1nltlall1 a rasb ot untOQJ'l4t4 claw ·ot 

!rrfa1t41i1 baa•4 upon ~- GIDA&t it 11 cectaclal'J tlw.~ t.rea\y

Dl&klftg JOWl' t VbJ.ob 1f WO aD lm,.rlaft't law-•k&DI ltlt-UMDtt 

be subl•ct.a to oertalA lecal oODtrO:la ao tt.' ti'MJ llltu• of 

xn~eaatlorta1 Lav la ut tm,.rU1e4 b7 on• ot lta ova 1Jabl. 

Salt tat Sa not to ••1 tbai ev.rr'hlr&a Sa peJ>tect v1th 

tt. COilO•P' of ~~~ Qidll 01' v"b lU fOJ'IMlla,loll lD tt. V.,_Ma 

OODV·Il-1ott• It v111 be abowft 1n the followlq pqtl 'batt 

SA aplte of proloage4 and aua-.SAe4 etto:r._ oa Cbt part of tbt 

:tatv•t~oul Law conuatlalont tt. prowtalon• la the Vteua 

aonventloll bave aot -.a able to comp1etel1 solve tbe problea 

.,, tcteatltlcatlon u4 pr.cu• 4tflD1Uon ot ~UI IS,CIDI• ta. 
•olu,lou • IOM ot the problema r•b.'lDc to ~~~ SIDIIAI aQ4 

lta etmu, J"WbaiWt Ue ln 'bl Attve. fbe XA\e»Aat1cma1 

eout ot Jutic•, on vblob co:apullort ~urll4lc'loa bal •• 

coraten•a tor tbe laterpretatlon aa4 6PP1loat10D ot ~
prwJalou r•JAtillg to ~IJI QRdllt wU1 have aa enormou :role 

to Pla7 1n the 4ellll•'t.oD of 'be content ot rulet of JJaa 
QQCIDI all4 tbelr 6PP1!catloQ 1Q tena of fait chaaglq Deedl 

or coat•liPOr&rMftl •oct.''• 



' 
PltD acm• 

Aft attemp' v111 be ~~~a4• 1n tbe foUovi.Qg pagtl to •xamlae 

bletorloalll alld analJ'loaliJ tt. •ar lottl prov !I lou ot "bit 

Vienna GOIWentloll nla,lDg to AAa.aaaDI• All enqtallt7 lrlto the 

BIUAPI. IIIWatB&II M4 the 3Uia,lo wltlfts• on "• ltlb~ee' 

wou14, 1t 11 hope4, r•veal •tte .lftV'loao ltl ot 'be pro'bl•• 

tovolvea. aD4 the t•nabUlty ot 'bt aolutlont ton«. Pol tbt 

sake of taol1ltr of •nqulrrt 't.. a~a~•o• t.a bull 4f:f1«ect lnto 

ob&ptd• 4•allAs aeperattlr vttb 4lft•r•n' aapeota ot tM 

conoep' ot J.U SICtN• 

Atte~ maldq a •ht ••q•tr7 1ftto ''- bllt.o~loa1 back• 

11'0\ltld Of tbe Concept Of All 981Uit aft attempt hall betib •de 

1n Chapt• It to examlrte tbe r•latlona.blp ot ~Ill aoau v1tb the 

.aMnlo1pal1av conoap'• 11ke pqb11o peltc,-. Partloular attention 

hal lleen gtven to tb• •s..wa ot publloS.ta tn ta'tour ot aD4 

asallltt the ooncep' ot AU oaaaa 1ft lrltunatlonal law. I' 11 

sou&bt to be emphaa11e4 '"-' '-'• pauc1'7 of Ju41olal 41cta 

apeolt1oa117 reooJntalDa qct •PP1Y1Da perpptor1 DOr• aboul4 

not ,._ rep.r4-« aa a 1'e3eotloa:a ot the ooncep\ o~ lnhl'nat1ona1 

~ua.saau~ 

Obapte• III 4ea1• w1tb tbe 4raltllls hlstorJ' ot Ar'lcle 63 

(ex.ll,lnc rulea. ot age ,QQ&tJII) uct ,wttol• CK (eaergeDCe ot nev 

rulee ot iyJ gggQil ot tbt Vletma Oonventlon. !be problema ot 

1«entlfloa,S.on ot rules ot 3U 2'S'DI bave been bltougbt under 

abarp toou1 and 1' 1a 10\ll~ 'o be abovh that •blle tboae 

problema are ctlttlcalt an.4 ecu", ,._, -.r• ut 1utar110Un'tab1•• 

.!be exten- ot tt.. app11oal)11l'y of the pr1no1ple of 

••pareblltty ot treaty pro'f 1a lona to a veaty contllcttng wltb 
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~~~ SRdDI' bal baeD eamllle4 lD Obapttr I'l. 

The proviJIS.ona of t'- Vl.etlfla Oonventlon rele.t1atg to the 

procedure tor the ••ttle•Dt ot 41aPGttl arlllq out ot J.U 

CAIJDI prot S.lona baY• betD ctlacuaae4 ln Obapter V • 'lbe 

quettlont velatlag to &RRJII 1111141, a 3JJ41qlQ lD thole dlapatel 

an4 tbl atatua ot the treaQ pen41D8 aettleMDt ot tht dllpatea 

bave allo beta atu4le4. 

Cbapter V:t ct.a18 wl•b the etf"u an4 couequencea of tbe 

tAYa11dlty ot a treaty to• conft.tot wltb a per•mptor7 nora. lt 

ll t.lao aoucbt to be _.tab111he4 tbat Art1c1• as an4 && ot the 

conveDtloa (4eal1ng wltb contllc' wltb an exlatlns art4 ••~'s•nt 

pertmptorr nOl'lllt reapeott••11> lave retroactive ettecta ov1Ds 

to the tact that th• two artlcles incorporate rulea of 111 iUI 

end not Ill tt£1DAI• 
Ia the YI!tb u4 1alt obap,e, oonc1u1ou are c1raw ill. 

the llght of the 41acusalon ln the prevlOUJ Cbaptera aa4 lt !a 

be1t..v•4 tbat the provuton tor oomP11aory ~urlldlctlona ot t~Ml 

Wottld court 1n 4ta P'ltea relatlDc to SUI 9RdAI vou14 aabatan

tla111 mttlpt. the faJlgua of unilateral. denunclatlon of 

tr1at1... It 11 alao be11eve4 tba' tbe oour' la 1llca17 to 

adOJ1: a call,loua approach 1n latel'pretltlg 'be ~~~ QAIIQI 

provS..lona ot the Co.weDiloll ao aa to proctuoe th4l 1..,, 

dtlturbaa.Oe ·on the exS.'ltlg trea't7 nlatloM. !lMt Cbapt•r 

ends wltb • brtet 4S..ou.ealon ora tbt attitude of the Aflto-

Aalall etates tow.r4s ~\II ~tPIIDI• 



Chapter II 

TBS CONCJJ:Pl OF JtiS COGSNS • ORIGlllt 
NATURB AND lMPORfABCS 



Chapter lt 

!HE OONOEPT OF JUS COG!UIS •· ORtom, NA'MRI AND 
IMPOafAICI 

1 
JU ¥911M ._, been 4etllle4 by Prot•s•or Sr1c StlJ as 

"the bodJ of tho•• general rulea of law wbole oon-ol>lerv.noe 

may attect the ver7 easeAOe ot tb.e lestJ. arate• to vblcb they 

belong to aucb aa extent tbat tbe aab~oota ot lav mat not• Uftde» 

palo ot ablolll• nulllt7, 4epar' troa thea ln vlrttt• of '*''s.-
8 

oular agreeJDII'lU•* AI 11 cbv1ou, "• •*• dtf1nlt1on <toea 

aot ooQC•»a 1taelt only w1tb ~~~ .oAdlll Ulldtr Iu,eroatlonal Law 

bQt wlth the ~~ersmptor)' nora ot any leaal aptea whoa• 

observa.llOe 1s ablolutelJ obllaator7 anc! whoae nOD•OblenaDC• 

carrlea wl'b lt a ptnaltr. ibe 4etlnlt1on alto 'brlqa «\t' lt• 

lallen• feature, ballely, that the "pllel'al rule• $f lav" to be 

veatect aa 311 SIQdQI llllt oonatltu-. •the ••r' easence ot tbe 

leial .,.-._.. ao a8 to be 1n41apentabl.e tn aaoh a marlller that 

the7 do aot pel'lllt of ahJ derogation by thole to whoa tbe~ 

app1J• It 11 alao algnlflaaDt to raote tbat the ·~ 44ttlnltlon 

hal tt» wit ot nar~ovlag 4owa tbe eoope ot eftecta of oonva

venttoa ot a111 99"'11 to ",.rtlc:ular asl'eeMDUtt• Ift O'ber 

wor4•, tbe •cope ot .tga cQStDI la not extended to all the 

1nd1Vldua1 acta aa4 omlaalona of the aul>Jeota but ll contlDed 



only to oonvaots or •••'1••• aa the o .. e may '-• 

!be or 1ClD ot tbe ooacept ot ~PI SII&IDI la IOMtlaea 

VaOtd to Roan LaW 1Mt lt la ctoubt!Ul vbe,ber the ttN W61 
3 

ue4 1n that lea•l aptea 1a the ••u• lt baa c~ to be kllovn. 

BYeb tboucb tba '•r• HI SPitll dota ao' OCclU' ln aDJ wrltlnp 

prlor to tbe nloeteeatb otnWJt tttbt 14ea ot a law blruU.q 

trreapeotlve ot ln4lv l4Ml Putt.• RDI 11u a N4 thread • throu1b tbl vbol• theo~y aa4 pbl1oaophF ot lav.• AaoQI the • later wrlt.ra, llOWf•r• .1111 ,11'01 bu coae •o bl ue4 ill 
• • 

coDtra411tlDoitoa to ~II tl.lwbklll vbt.cb Mana rulta tba' 



u 

y1e14 to the v111 ot the oontraotlaa partlel. thla 4latl~aot10ll 

appeara t~ gtntra11Y oo1no14• vlth the otbtr 41a'blllc,lont ..0 

b7 natura111\ vr1tera1 1~a wo.1tt &ft4 Vatlelt betwet.D Ja& . 

. DGIIIItha (aecesaarJ law) ala« ~~~ :UIMISIIIAI (YolUa-.rr 1•v)1 

whf.1• t_be tor-.r c.ou14 uot be alter-a b1 tbe vlll ot the partf.tl, 

tilt latter waa a produot ot t~ preRatelt ••P••• • tao S.t w111 7 . . 
ot ttt. parttel• HOWYOt ~~~~ SiiiiU U • Code ot -~,._. blQd1DI 

on 1*\'tl•• 1l';vea,.o,l•• ot their' vUl, •• oln J.o\1117 repugtlaat 

io the poaltf.v!Att scboo.l &1l4 414 no' •rlt aD¥ recosn1t1on 1D 

the wr:ltl~ ot tbe 3~l•tt belonalDC to that •~·bool. 
'• 

i»I.SiAUDI Al4 .IUJ.$1 nbl.tar. . 
SoMtSMI.t 3U gogg_. U --•4 68 & SJQODym to 'tbe S 

concept• ot UQI• 1Jmll\k~t aUt.Dt3.&cM art.DIPC or public polt.o, 

vhlcb •• iQ vogue la c1•11 M4 comlion law •P.'-•• WbU. -. 
public pollcJ baa nowhere bun htbraotorlly 4et1ae4, 1t ma1 

be atate4 tbat tbe conc•pt re,r•aenta tbe etblo.al .. an4 IIOhl 

a·taoct-4• ot cootemPOralleoa.t eocl•''• the conoep\ .ot pub).to 

7. A1trt4 Ve•eGIII •1u1 Coplll alld JU Dllpol1,1"fua"t 
f-liJIIJalp~t at IUIIDM&AMI t.a1 <AiA>t •ol. eo 

l9 • P• • 
a. -r••• ,_.. are oon•l4•r•4 to 'M analogtM troa natual 

lav. see Llo14t fP!&o ·~~ (lias), all4 waaclw, 
•Tbe o.ne»al Pruaop\ .. o ~••t• ID'eru.'tQne.l L&v"t 
IMHII& dM .;QVI, 'Vol. ~ (l.Ml) • Pt• 430-ta. 

t. A 4eU.lle4 41•oQsJ1on of "PGbllo polto.- 1ft tttnlolp&l 
Lav .ad Pl'S.vate Iftterna,lonal uv aat be toun4 lll suy1 
a. ~~ PP• ao-11, ·e~t4 or. publto polteJ geaer&U7t 1n · 
LloT<Jt u. l~t . ·· 



10 
po11o7 11 DOt ausceptlble to preclae 4et1nlt1ell beo..-e 1t it . . 11 
ftot a atat1o bUt a ctynamlo aD4 . .vo.abaoalns pbe,no•non.:. WhU. 

1t 1s true that tht'fe 1s aob ooaon pourut ht1Mell the concept~ 

ot ,391, ;ogg an4 publ1o polloy, 1\ vou14 be 11\aOouate to treat 
. . ~ - . 

bo~h ot th41m •• entirely srnoltJIIOU• M PJtofeaaor oansbtt van 
4•~ tfltrtob points out, "public pol lot S. 110' 1dtnt1~al vltb . 

JQI coaD&• ~be ob~eot ot a rule ot AU SAIIAI ctoea no' 

. rtecesaartly Hlate to l)Ubllc pollo1• on ott.r baad, ..,.r, rule 
. . ~ 

ot publlo pollo1 belonp by lta 'f•ry Datur• to th4t 3Y QQUQI•" 

Tt. concept of ~'I'·SGIIDI covtra •cb wld•r crounct tball publlo 
H . 

pol~r lt ta. 1at\e~ 11 conoelY .. ot 1rl the natrover aeue aa 

· · t • • .. er ~• ~ 1 no. 
1929 , P• • roy J*lld.,_. obaerreclt "PUNSo 

po1So7 1n fNU7 couotry h 1ft a oonstaa~ atat• ot tw. 
Xt 11 alwaJ~J G'fol•lns• It Ia Jllpo••lble to ascertat.D any 
abloJ.Qte o~lteton. Xt oaftno\ be ct•••mllle4 vlthlb a 
· tOl'IIUU. · It f.l • concept~~~·· s•••" opJ.Dlon ill tile 

a.w~mt:!M!'~. 
11. · Tbe vo1a,l11t7 ot '. be coac•pu lla ~blt.:a polio¥ all4 

· !101'•11,,. 11a7 M Pill•« b'oa the aWikbal-7 4l.fterent 
attltttd•l the OOIU'tl bave adOJtd 1R OODrte Of tJa• 
r•sardlns aoeS.ll7 •••1•1•• laaua like u•• ot cont1r.,. 
ceptl••• and artltlo tal 1Ditrolrlatl0bw For a 4eU.Ue4 
41acua•1on ot 'be cue lav 1a ~bl• r•ct.r4, ••• L.a. Gr-een, 
"Law an4 MQrallt7 in a Cbabs·l&ll soos.e,,-, gzw, P• 48e tt. 

12. S•• Bcon Schwllt.t "So. Aa~ote of Xllteraatlonal Jut 
Cos-•• • .UJist vol. t1 (1917) t P• Nl. 

Qttote4 s.n SQY t n. a, P• ». 
s.s • rta.r-th1, "Jut costa• 1n th• tav ot t••atld", • 
paper r•a4 at the Plfth ConteJtenoe ot the Indian soo 1etr 
of Internat1onal tavt hel4 C)D 12-14 JaDuar, 19681 at 
rev Delht, i£aott41111 (1968) • P• 20. 



belq conflned to -be cSrouutallCel ln vbtch Datlonal coaru 
II 

ref\lae to enforce a contract~ OQ the otbu band, lU SAUDI 

Sa the •am ot a~oltatet or4erlDg p.rob1bltt.q rulta vbole 

appllcatlon to a ~tloular elWttlon caanot be •xc1\t4e4 b1 
11 

tbl vlll of tbl par'lel• 

{. xAdU •4 WIIZ'lt\itDI,·IH 

l3 

Tit$ applloatlon of Ag S.RUM •• a ••• ot rulea exclu41a8 

1Qd1v t4ua1 cou•nt, 1a partlot.alarlt a1gn1floallt ln tbe lav of 

contracts. fbe tHMom ot coavaot s.. olle ot •h• aenera& 
pr 1nc 1p1aa ot lav tbat tlncll unt•eraal acceptaaoe 1ft aolc tpal 

1•&•1 s11tem1. Wblle ihe lav cte111llta all4 4eurcaMI ,._ tcope 

of 1n4lv 1dual aotlon bJ a aerl.. ot ~aal ptoblb1,1ona, 1' also 

leav•a a cona14erabl• ar.a ot freedom ot act1onl to the 

lnc:tf:f14WP.l ~bJ.tousb wa.t are callect Ptttaleslve lav•• ActSDa 

vltbln that permitted or unprohlb1tri fS.l4, 'be lnctlv1<1qa.1J 

are tr•• to work out tbeS. J.'ele.tlona &ahl 11 on contractual 

baaS.. tbua bJ ent•rlas into asr••nu, th• parttea 1a1 
dow the wru ot conu-.c~ 11hlch v111 bluet them tor the 

tut\U'e and reaulat• \tt.lr coact•• lUll II• It la aa14 tbat 

a contract crealea a llwuilu JurM • • leaal b0o4. tbl 

tea of tbe eontrae• are ill IIIII llllSitl or tbe lall Mtvee 

tbe .,.rt1••• tbe tera •l•xt her• 1a not 'JM4' atrloU, 

•o-ca1le4 but •lex• 1n a ••' geaerlc aense of tbe term. It 

11 •lex• becaule lt blDdl ttt.a auct ttl v1olat1on 1s atiendallt 

JS. s1no1atr, l'fteJi~•uwa "' 'bl Lax at"''''"' (1918), PP• • 
16. Scbwlb, n. 18, P• 948. 



vltb oert•ln .v 11 ~onnctueucu • !bat 11 w~ lt 18 aat4 ldM 

•• RQDIIPl&a J IRS MD' ~- • by •ct• of acre ... nt law 11 
·oteate4. 

Itowfte~t the *1a•~ea1·11a&• PtVe~ -01 COilV&CU II Aot 

abaolu.te ,.. · 'h• •nlc 1pal law plaoee aanr ~ .. vlot11)111, on t,_ 
ooatracQlal .tr"ctom aa to Ctl})laOltr, collteDt, cODalduatlolk .a4, 

1n pe.rttcutar, ob~•c'• Benet, a coAUaot en-.red loto tor a 

Ulegal or Samoral pttrpoa• 11 oouicteJtecl \tol4 u beiQa SIRitrl 
1'1 . 

MPQI W.Ue· tbe OOII'U ot lav •v• the povw to 4eoiara 

oon\raota vo14 1t ttt.r •• toun4 'o be tffl Ultpl or ~n1awi\t1 

·~r"'" or U tt.y are acatu' pul>1S.O poltcr. WbU. •bl 
lndlv 1d.ua1a enjoy oona14ualt1• ooottaotol tftt4oa, tbtJ 

18 
tbt•• coulcttMtlou ot p.tbl~ iOllcv or orde» publlo 

wbloh c-• aklll to the coQC•Pt of ~U.f aactDitoxglht to app1J' v1tb 

• cr··~r fo:c• w tm. kw ot ~·a•t.t• beoatWe ot ,.. tol.lo-.lq 

oonat4erattou. A ttaa'Y ta, in MDJl'ri-peo•• ta. late~ 
natloaal 1•ta1 coufttorpal'' ot ,.,_ :toontraott ol IMUllclpal 1av. 

Bow••• ln IP1t• ot t'- appareD' ala1lar1Ctu traatt.es aact 

contract• 41tter 1n IOM vital re•peo''' aacS part1oular1T vlth 

Httr4 to tbe pal'' i.e' a1l4 OODWil'J •bU• la41Y 14ual• _.. 

se.w.-a117 par'S.• to a ooatrac,, ' ' sa Stat•• wb1ob •• l*l''lel 

t 1972), 



to a treaty. A •treat1' baa been 4et1ae4 to Artlole e, 
paragrapb l(a) ot the V1enaa Convention u ttaa international 

apee•nt conc1ucte4 betvaen Statea 1n written toR and governed 

by 11lternat1onal lav •••• •• statea ar• lnoo•parably taore pove~

tul than 1ndlv14uals ln every rupeot. t.fore than that, 

doctrlne aaa4 lav have oonte~re4 ap0n Statea tbe almotlt omni

potent attrlbUte ot •aoverelgn•t•. !bll llltapborlcal 

exaggeration ot • lndependenc•• ot states waa, ln4eedt tbe 

41881&11tEAd&b.l ot the poaltlvtat-oouenallallat dooirlne 

f»om wbloh tbe present 4q Intu1latlona1 Law and lalG'er• are 

atrugallDJ to t~ree tt.maelvP but wl~bOll~ •lgolf1oaa' aacona. 
The other 4lst111otlon bet"e'~ trutlea and ooatraota 11 

.-- ' 

regard1Ds the~ content. thougb a trea•r la easantialll an 

agreallllnt bttwetn atatea, lt t.. •o•tblag mor• alato. Wblle a 

treaty can do the tunctlon ot a oontraot or a oonveJallCe aa 1D 

the caae ot cession of territor¥, lt can alao be the fUnda

mental document or con•t1tQt1on ot aD 1aternat1ona1 orcantaatlon 

lllte the Charter ot thl trblte4 lfa,lou. More tban anJtblDs 

•1••• a \reatJ 11, ln tbl present unorcantze4 lnteraatlona1 

aoole''• on• of the mo•t Smportaat aouroea ot lllterQtlonal 
u 

law l's•U• Wh11e a contrao\ u •1av• 1ft the ••apborloa1 

aenae ot the termt treaty 1a t lavt 1n a ••r1 real ••a••• 



Tbt IIdia ... ,., CQQJIA'to xtpggat,lllt.ll baa, ut\U'alll, 

-·=·r app1lcat1on 1a lotel'A&tloaal lav thaD lb UlUrtlc 11*1 

law. 
tbt bea41 doovltte of •tovere,.gQt1 of s-.tea•, oom~1rte4 

· vltb ttt. -trulylaw-crutlD& •ttloac7 ot tr•atlea, bM naturally 

g1Yen a f1111p to ~h• PGtltlYlt\ 4octr1ne tbat notht.Dc t. blft4-

1q on aO'fet•lac State• waleae tbe7 at••~ ... t.belr cona•nt 'o ''• 

!hou&b tt. con1enau1 balta ot tbe b1ncU.ag u.tve ot a rul• ot 

1av b a p&ten' Oo.ftVe41ct1oa ln tene, the Poaltl•tt• 

OoDituuallla ha• aatco•a.ct ln boltS lag lu awq r lett• up to 

the- preaeat 4a1 lJicaue ot the unbolt elteoU of tbe .. Moll · 

Alllalloe• ot ••oven lsa"• aa4 'la,..klr:ag tnat1t • thta bat 

. 1e4 •o• 3urt..t1 to beUeve tbat there are ptac,loallJ' flO 

leaal 11mlt• em the treat,._klns pever of stat•••· 

Dalt iAI QaPIIU 111t\. &a lllauutg•J. IMt 
ttbe · tac' that ttt.tte la a sr•a'- n••• for ,._ acc•ptaao• 

ot JYI saau ln latel'natloul law 4oea aot aece•aarut pore 
th•' the oonoep' r•lly eall'• lA that ttew. 

AI po1rlte4 wt at.ove, tbe exuteac• ot JUl. oQCIDI • 

• bodY o~ rut.• that cao.u• M c~eocatt4 tH1l by s-..ea wa 
entirelY al.len to the Potltlvta-.ooueDIWttlS.t approaob vbloh 

tr·ac•• all rules ot llltel'na,lOnal lav to tbt tourataln aouroe 
Sl 

ot con1ent o~ sta-... L•c•l l*tltl•ll• coraple•u 4enucte4 

1ttterna\1ona1 law ot all cora•lde1'at1cns of •th1cal and aaoral 



Sapo:' aud detaea all atttap'• to the oon1rar7 a.t fouftde4. 

on unreallatlo b1pOtbe•••• tbe bal'ftA leaalla ot tbl 

Poalttvut School conai4.ettably etwattcl the .-vo1ut1on ot tbe 

concept of 1g ,;QCIQI ln lllt•••lobl lav. 

In tac'• a 4l•cnl•alon on 3\11 aaftll rarely oceurr4Hl lll 

tilt wrltf.aae ot ~urllta ot 'he put, aA4 ewta ot tbe a.octua 

ttmea, aQ4 v·ben ment.101l•4 1t •rlW on11 IOaDt or o'1lq\\4t 
18 

rtt•r•nc•• Wh11t 'be Polltlt!lt wrl'-• •r• GatU&llJ 

l'tl'to\aat 'o aootp' ''- oottoept ot ~-~ RAIIM tbe Raturallau 

unbellta.t1ng17 rtoosrd ... ct lu exfAteDCe 111 Cent of *blsbut 

lav•. Aa a1rta4J POlnte4 out, Woltt ata4 Yatttl a~aerw that 

a11 1av caJmot be •.rl.e4 by ape .. nu. Bettte» allo 
aooeptec! the pr lnc lple of lrrfa1J41t7 ot a treat7 t• 
Phlllttal or aoral lapOsalbUlty aa lll the ca1e of s1aver7 8114 

ea a• 
encroaohlDS upeft the rtabt• of tbtr4 atatea. Blunuobll 

Ver~oas t n. 1t P• a&. 

Ib14•t P• at •4 R•P• Dhoka11&1. "iroblt• Relatlq to 
ill .gr.~ ln the X.v ot IAdaae" ln S,K. Albwalat 
ect. t41 ,AI IISitiiJM&Aaa\ JAW (lt'IB) , P• •• 

17 

Artlole 410 ot aluD\cblla Code proYl4U• tttbe obllptlon 
to re•pect VtatS..I reau upon conac leQOe aatl tt. aentl
•nt ot ~uatloe. !be rea,.,ct tor treatlla 11 olle ot the 
aecesaarr bu .. of the pollttcal .ad lD-.raa,lonal 
orpalaat1on of "- 1101'14. conaeqttell'lf treatlea wblob 
lnfltlnp general haUl rS&I:lU ~ the neoesaarr ptllle1plea 
ot ltlteraatlotaal law I ball be ft\lll aa4 vo14. • 

hGa the abofe utlcle, it la cleat" ~-~ Blunt•cbll 
thought tba' •ta. r•apeot for veatfA•" wblob. waa 10 ve~1 
.. aeceaearf" wu ttot 1h . ahf •7 attecte4 by a prov J.a lon 
tor lltvall4ltr ot tnatlea wblob are tlltpl o ualavM. 
!be vorcl "oobleqcatntl,- 1n tht ldt eentence ot tt. 
above artlole 1ndloatee tbat sucb a prOYJalon woa14t on 
th* other barld, avengtbell the reapect tor treatu•. 



28 
an4 Flore 1aclude4, ln theu Draft Codel ot Ill'ernatlonal 

L&Vt prov1elona akln to 3U RQiiAI• 

!be exlltence ln 1nternat1oua1 law ot the ooncapta like 

publlc polt.cy or &Wt py,bA&; deptndl upon vbather or not there 

1a a auttlelent 4esree ot commun1tJ feel~ 1n aa lDternatlonal • society. WbUe Lauterpacbt and otbera accept the exlatence ot 

(contd. t.rom.laat P&Ct) 

u. 

Ar'lole 411 of Blunuobll•a Oodt sapa •treatlta 
vblob (a) lfttroduce1 enel4 or pot.ct sla'lel'71 
(b) deft1 &11 r1gbta to alhDII (c) are 1nconalitent 
vltb tbe prlnclples ot tbe tne4om ot tba aeaat 
(4) provlde tor proaecutlon b)' r•ason of rellglou 
op1Dlont are repagDaDt to reoognlaed hwaan rtgbta aDd 
theretora vold. • It 18 also vuy slgnlfloaDt tbat 
Blunbchll'• code declarea, as vo14 a V.atJ vboae 
object la Wl8 ot force. !nu, ArtJ.ol• 412 rov1ctectt 
"tbe treatlea tbe obJect ot wDlch 1a toe (a eatabllab 
the 4om1natlon ot one power ov•r tbe vhole world 
('b) e1Smlllat.e by violence a viable State vblcb clotl 
Mt thl'eaten the malntenaace ot peace1 _are ~epusnallt 
to taternatlonal lav aDd therefore vo~a.• See 
Brierly• a Second Repor'• Appeactl.x D, DP&t vol. a 
( 1180) ' p. 246. 

Plore• a Draft Code ent1tle4 "International Law Cod1t1e4" 
provl4U 1D expre1s tel'mt the legalltr ot obJect aa one 
of the necesaar7 1Dgre41ettts ot a vallcl treaty. TbU•• 
Artlele 748 wblcb deal• with "ReqlJlrezzMUlta tor tbe 
ValldltJ of Treat1" •ntlona "A lawtQl and attalnat.le 
ob~eot, aecor41Ds to tba pr1ncS.plea of 1Dte:rnat1onal 
JaW" aa one of eucb requirements. Olnloualy, ~a lawt\11 
ud attalnable o~eot• refUI to l'IOI'al and PllJIIlCal 
Sapoaa1bUlty ot pertorDiallOe of a treaty. Thuat Article 
180 ot tbe Cocle deali.Dg wltb ttLawtul aubJeot..ma,tu ot 
treat lea" t prov 14111 "No St.te .., by a beat1 engage to 
4o anytbtilg contrarr to poalt1ve lnt.rna,lonal lav or to 
the precepts ot ~ale or unl•ereal iutlce"• Brt..r1r•• 
8eoon4 Repor., Appendb a, DV&t vo • a (1980)' P• 24?. 

Hove••• Dav 14 Dlldle1 Fle14• • »ran Code dl4 not 
coatalD any alllllar proYUlona relatlns to lega11t7 of 
ob~eo' ot a tr4aty. See Brle1'1J'• SeconcJ Repor,, 
Appen.UX c, DD&t vo1. a (1950) t P• 2415. 
Oppenbela•. lfi'IDtl'ogaJ. '~E A uu•IA• (1965) t 
La&~terpaobt, •• · n. a, vo 1, P• u. 



iuob aft llltttnatlonal co!IIIIWllty, Scbwarzenbarger ctlaputea lta 

exlttence JA the preaen' da7 unorgaolaed 100 lety of Sta'••• 

He obeetvea tbat _.to coacelve lllte~atlonal r•latlou ill tel'llll 
WI aa 

of a o.oaunltJ l'equiHI a oertat.n aeue ot huaaou .• 
It la true tbat tt. pJ'esent 4aJ llltti'D&tlonal couuaunlt7 

1•• 1natltut1ona11y• tar ti'Om belQI actequate 111ben compart4 to 

natlonal aoote•s.•• that 1atel'D&tlonal law 1a atlll 1l.l the 

1n1,1al atas•• ot • a lav lD the mald.aa• ana 'ha' tbt aaourat 
ot 4ecentra11aat1en &R4 tn4lvt4ua1 4ete~~t1cn 1tlll 

prevalent 1n the •r•te• clota Dot •ntt'le lt to be ca1lt4 "&A • • 

etttet1~e1y ettabl11be4 or4•••• at to 4ellf the.,., exl.at•noe 

ot an lnternatlonal comtlllnlty u 'o 4eDJ tbe •xl.atellOe ot rule 

o=t law 1ft 11ltenat1ona1 rela,lou. !M neo1sal\y t• co

•xll'-ac• and lllte .. 4epen4ence &ll4 tbe coDapulalou ot all ever• 

thl?lftklna woilld fiaYe engendere4 a t•llns of oa.eue••·• 1n .•Pl• 

ot apparent 41••~•1t7• araoDg tbe peoples of the wor14, bora 

out of a powi.Ds rea11aat1on tbat lf •••tt a tbU4 glol»l var 

Jat••kl out, tbe~• wUl bt onl¥ oae vlot~)' • that 1at Death. 

BYea lt tbla Sa obaJ'aot•l'llecl u aa arau•nt ot t•ar, lt 

oar.utot be 4en1e4 that ''- peoplea of 'be wo~14 •bar• equlJ¥ 

•• 
•• 

Scbwuaenblrl•~' .Ua a dtatt.nctlon bl've•ra. • •aocl•t,. 
aa4 •oo.-nltJ'. A •eool••r 11, acoor411ll to blat •a 
l.oole tJpe ot aaaocSatloDt a1 4J.it1rlet twoaa communltJ"J 
a tcoaunlt,. ta, on the other ball4t •a aoolal group 
11hlcb 1a aaort bf.lb17 1GtegJ'ate4 tbara a aocS..tl". 
Sobwarl•n'Ml'Ctl't n. t, P• 6• 

scbwa,~t&taber&a-1 ttJa..,aattocal Law and sool•t,-, 
ltl£lm" .a&:.ktii:AA AUalri(Londoa> t 1947, P• 160. 

s .. Ju11ua stone, "the ~oblem ot soc 1olog' ot 
IrttUGatlonal Laift' iaii9YIU. 14•& aAUI (te1den) t 
ifol. 1 ( 1968) t P• . • · 



ttt. hope tor eun 1'fa1. A par' troa ~htet tbe»• 11 alto tbe 

rea11aat'loo tbat no etate, hove'fer. rtch, 1a so aelt•reliaat 

1n ••ry rta»tct •• to be a•t. to 11v• 1n l•olt.tlt»llJ 'bt 
explot•tton ot eoonomlo waltb &114 natural reaoltl'O-ea ot ""' 

eartb u a oollliOD herl'-«• of mankind. baa• among other• • ltt 
own atroDg unltJlDS etteot. 

Hovevert tb• v1ewa of Sobvaraenbercu oD the qlteattou 

of lrtterftatloual pub1lt: pollor and 31&1 IQDM ned to be atatecl 

-allcS •xaaalae4 lll greate ctetau. Hie ob3ectlona to the 

r•oognltton and acceptance ot ooncepta llka public polloy in 

1ftt•l'nat1ona1 law, etem from bla ballet that , .. , .re all 

a. UAQI:l postulate• and that at but they are forJm1atl0111 

4t,11U (1111141• Scbw.l'zenbuca1' polnta out tbat tbe coneepta 

ot publlo pollcy aa4 AEMt altJ.II ln natlonallecal ay1te1D1 

"al'• aD ••sentlal part of the legal fabrlo an4 ar-e cloaell 

relate4 to the undvlylftg or4e of overwbelmlrla pbJakal 

coel'c lon upon 'Wblob ever7 eftectlve l•i&l .,.tem _,, 
ao 

ulttmatelJ reat.• suob a ooerctve erdo ls atUl abient 1n 

tM mternat1ona1 aoc lety all4, hence, he conclu4ta 'ba" 
~lnternatlcnal 1av on the t.vel ot unorcan1se4 1Dternatlonal 

81 
aoo1•t7 4oea oot know ot an7 rQlea ot pub1lc polloi", ucl 

tbat tta11ese4 rulea ot laternatlonal publl.c pollcJ on no other 

evidence than peatulates ot natural 1&v or other met&leca1 a a 
noru ••t be lJD~•4 em the l.vel ot lll taa.• u. conaldera 

30. Scbwarsenberse~, Lacpolaal CpoftnMit P•MU •D4 
erooeed taaa. P• u.e. 

31. Ib14•t P• 138. 

32. Ib14•t PP• 119-80. 



DISS 
341.1 

R1805 Co 21 

111111/lll/llll/llllll /IIIII 
G25490 

treatlee, custom and general pr1na1p111 of law aa thr .. 
33 

exolua1~• law-oreatlag proceseea, and lt 'be rtAlea ot .1.a 

SQI!AI tttut.ve been rece1ve4 into international law tbrougb 

one of the three lav-oreatlns procesHJ tbey are aa acceptable 
34 

ae rule• ot lnternat1ona1 law •• tboae ot an7 otber provenab.oe." 

He then proceeds to examlne wbetber rulea of jQI SQdlll baYe 

beert recelve4 lnto tbe corpua ot 1nttroatlonal law through any 

ot the tbr• nexolulve law-ol'eatlb& prooes•eatt • Reaar41Ds 

customary 1nternat1onal lav, bls enqu~y c•ntrea roun4 what 

bl consldera to be "the seven tw:l~aW prlnolplel ot 

ouatomary 1nternat1ona1 la~ • namell, •overelgnty, consent, 

recognltlon, good talth, tnteraatlonal re•ponalblllty, freedom 
35 

ot the aeaa, and aelt•4etea••• He flnda that none of those 

pr1nc1plea 1s entltle4 to the atatu• of a rule of Jpa .spgeoa 

aa each ot them may be mo41tle4 by Stahl ln tbelr relatlona 

&ntt£ U• However, he contlctera tbat "the rulea ttnc!erlylng tbe 

prlnclple of consent otter parties tbe opportunity to transform 

aQY of the rules of lnternatlonal customary law into 311 goara 
or to glve tbla character to any rules of their ovn ma.ld.ng.n 

Wblle "•ucb con•ens\lal 1111 9QSAQI may be established on a 

See Sebvaraen'berg411', ~~ (:1.95?), vol. 1, 
edn. a, PP• a&-aOJ aDd ·--- ;_ __ ...,.PQIA&Oh 1i1 
IAUIPIS&AaaJ. Lilt Cb. · 

M. Schwaraenberger, n. 30, P• lmt ~n. 14. 

31• Ibld., P• 1801 IM tor a 4eta11e4 41•cus&lob ot tbt1e 
fUnd&tlental prlnolpleat Schvarzenberaert

1
''2he FUndamental 

Pdnclpllla ot IntenaUona1 LaV't liM"F m ~· ii1=a·t: WeA~:oai:=u&qb s= deo Ql4c (x.on~n~ ·~~¥{~,\~~·. ~~ p ,/~~ , 
38. Sobvarzenberger, n. 30, P• 121. ,· · .:___ .~C./~-~~.· 

:_-I 

G,-%-fqo ... 
' 



bilateral or mu1tUatera1 toot1Ds••, n lta legal affects are 
37 

llllltecl to tha contractlog partt•a•. ~tbu, "evldellCe to 

the contrary la either apur10lll or reata on acquleacence, 

recogoltton. or estoppel on other sroundl • 1.e., aotlve or 
38 

paaalve coaltmenta by tbird partl ... " 

Acoor4lns to Sohwaraenberaer, tbe p01ltlon 11 ttvery 

alatlal'n rega1'41ag the aeoond ot the exolualv• 1&-v-creatlng 

prooeaae•, namely, law-maklDg treaty, becaue "treattea bln4 
39 

the partua, an4 none but the part1tl11 • Tbe convaotlas 

partles may eatabllab rulea of 1111 .Alii" tbrougb tr•atlea 
.-

abd sive them the statu ot • blgher lav• bat "tbe range ot 
. .. 

aucb treatles 1a 1ilt1te4 to tbe contracting partl .. •. 

Regar4lbg the tbSr4 exclulv• la,.oreatlq process, 

1•••, gen•ral pr lnc lplea ot lav acceptd by tbe o tv 1llae4 

nation•, Scbvaraenbercer aaJa 'ba' tttbne senll'al 1eaa1 

princlples are t~ 4lrect or lndlrect proctu.ot of treaty laW". 

'lbe former type 1a 111u.atrate4 bJ arttole 38 (1) (o) ot the 

stattlte ot the Worlct COUl'tt aG4 ttt. latter, by the practice 

of other lDternatlonal ~ucllclal 1natltut1ou vhlob oonsl4• 

themaelvea authorl.ae4 to aPPll such gen•ral prtnc lplea ot lav 

aa part ot ~Y' Mtaula tber a4Jalntatel'. ••Baoeue ot their 

ccn••nsua1 o~lglnt tbe1e sen•ral prlrto1p1•• _, ooutltute 
u 

~pt &AiiQI only 1Qtg RM:Ha*• 

37. Ib14. 

38. Ibl4. 

39. Ibltl., ,. 129. 

•• Ib14 • 

41. Ibld., PP• 130•1• 



Hence• Scbwaraenberaer sar• that "1n ttt. abstnoe of 

clear evldtttct of lnterll&tlonal ~ &liiUt tbt flttt4M ot 
. 42 

contract of tbl tubJ•ota of taternatlonal lav ll nnltmlte4.• . G 
!ber• oau be oal.T "4• t.ato an4 o.oaou••• l.!lllU" on •ucb a 

tr .. 4o•• tre.atl•• 1•sa11alu pl.raoy, ela•• t~adt ••• (ttStook 

111uvatlonl") ••• at the present 3unctlret 'oo hJPOtbe•loal 

aD.d tt, neverthel•••• IU.ch t.reattta are enttr•4 into• they are ... . 

.. ,1Jlp,~tlo or a dee~ ~~alala•"'• Hovevert SchwaraenbtrceJJ 

tblnkl tbat "tbe prlnc 1plea ot the Un1tt4 Nat lou and a orr••· 

. pond1ag ton~ ot 311 QQct• preaeat attdpta at tbe .. rtatloa 

ot conieneual rlalea ot lllt&rnattonal publlo po11o7... Neve

thel•••• be conaldel'l tbat "tb•• ett~ta are too preoarlout 

a1 Sa the Un1te4 ltatlone, or too 11alte4 Wlo"' .QsC•RAII or 

CI$IAD.t MBr"'• •• 1n t'- apeclallle4 agenolet ot ttt. Uo1te4 

Nat1ollf or the aapra.Datlonal &lropea:. co18Un1tt••• to cou,ltute 

more thaD lfttel'natlonal qua•S...orcten .• * 
!be alKwe ratbe~ 4etaUe4 stattMDt of' 'he •1••• ot 

Sobwar~nblrger la oontl4•~•4 nec•ssar7 beoeaa• be l8 aenerallr 

taara to b4t tb• gnau•' orltto ot ~be oonc•pt ot lDt•»natlonal 

~~~ cu•U'• Before a cr1,1c&am ot bb views u ~·• lt *'' 
be. poltlte4 CN.t 'bat Sc~.aenberce u llott aa4 wa QeVert all 

..... tagonlat ot ''- ooneept of publle po11c1 or ~IIA .AADDit&a .. 

·. 
42. %1>14., P• 118. 

43. IM IDdPA'hl ARWMI~.sg JaWaa&tppel x.u, P• 300. 

4&• Schvar2eft'bel'1Ut n. 30, PP• 128-?• 

45.- Ibtd., P• 281• 

•• Xbl4. 



•uoh, wt be contends tbat an1 r.aogn1,1on ot the coneep' lrl 

lrlteraatlonal law can be only M lt&t teaM and not 41 .Ita 
~ . . j 

au.. 
so. emlbent J.Qternatlonal jurlata b&•• atarapta« to 

stve an ett.ctl'• rtplJ to the crttlolla of sobwarunwcer. 
M Sotntraraenbercer baa coDOe4t4 tba' Stat•• can, by enterlq 

into treattea, ele•at. the •xlltlng rulea ot IDternatlona1 Law 

to the ttatu• ot ~~~ ,ggaQI or e\'~n or••'• new rultl ot a& 
gggtQ&, the vbol• controv•~•r oentru rou.n4 tbt qaeatlolll 
whe1ibtr the rultt ot bl gqpQI ar• alrta47 pa~~t of ouatoaar1 



1nternat1ona1 lav. Ver4roaa, a atauncb protagonlat of tbe 

ooncept of lnte.rnat1ona1 iU SQBIAit opiDea that "'be oq•~omarr 
law ot tbe former Wloraanlae4 1Dternat1oaa1 soc l•ty bact alreadY 

accepted certain lllllts on the llbert7 ot atatea to conclude 

treaties by 1u racognlt1ott of the tgeneral prlnalpl8a ot law 

racognlaecl by olvlllaect natlou• aa a aubll4larr ao~• of • general. lnternatlocal lav." Verdroaa oblentt tbat tbe 

pr tnc 1p1e torbld4lbg contracta cAAMU JaAua cu 1a one ot 

tboae general pr1no1p,_.a, "lleoaue no jurldloa1 or4o caD 

recogQ1ae tb• va1ld1ty ot coatracu olrf louly Ia coraU&dlc•ton 

to the IQftd&~~ental ethlca ot a certain aocle'r • ooDlnltr. 

It·l!lal' •· sal4 tbat no otihlr general prlllclp1e of law Sa 10 • ual-.esa111 aooepte4 aa thb oD.e• • I he 'lalldlt,r of thl.l 

general prlnc1p1e 11 alto reoogc11e4 1a Ibtcnatlonal. tav 

'baoauae •no contrar)' no~ ot c..wtomary or convent1ona1 10 . 
lfttdnatlonal lav exlat"• the f.no1U10b of • s•neral 

prlnolplea ln Art1cle 38 IUb-,.ragrapb 1(~) ot the Statute 

of tbe w~14 cou,, l.l not b)' va7 ot lnncwa,lon w' MN11 

codltJ.catlon of "an o14 pra.ctloe of lftte&-raatlonal arbltratloa 

... verooaa, n. 71 P• et. 
tbld. and see aliSo ttForb144en Treatlea 1a 
IQtuna,lona1 LaV" • AiEDtt •ol. 81 (1187) t 
p. 873. 

ao. Verclroaa, n. ?, P• fl. 



11 
1ft. ttlta ftel41t• 

!be above approach of Verooaa to the uut•no• ot 

1Dternat1ona1 ~- 9R&IIIt lmp1S..a that t. aar•• wltb 

Sobwrzeftberger 'hat tile tbNe ao~trcea ot lnternet1oul law 

·aN ·•exclualv••·t aDd couequent17, Ver4rosa at•empta to 

locat. ai,.SQI'DI 1b the otanlbUt 'pnval prtno1pla11 • 

BoveYel', euob aD •pproaob u not tree from 4lftlou1\1el, 

PJ.rstlr, •seneral pr lno 1p1u' aa a aOQl'Oe ot lQtel'nat1ona1 law 

1a ach wa~er wbtn compare4 to treaties sad cuto•, .n4 tbe 

Wor14 court _,. bave reoour•• to tbtae general pJ.nclp.le.t 

onty when no blnd1Dg prlrtClple ot out.omar7 or cometttlona1 
ea 

lllternat1ona1 lav 1a fOWld applicable. AQJ attempt to looat• 

the peremptory noriU ot !ga canna lb tbe •u~ldlal'y aDd 

amorphoua scarce .()f •.-ne•al p~tno1plett 1Q Artlole aa. 



paragraph (1) would be ae1t-.deteatlDs and cSralD tbe eaae110e 

•• ot IWlb lor•• Seooncl17; the atatemeat ot Vere01• ••• 

the prlllc 1ple of the 1nvalld1t7 ot Utatlel SQUta .llADQI 
JIAUI •hould be treate4 aa a •aentral pr1actple of lav• 

because "no coQtrary nora of ouatomarr or conventional 

tntel'natlonal lav exs.a•• • <temonat~atea the element ot ••lt• 

oontra4lotl01'1 lnbereot ln auch an approaob. Tblr411, 11 

•aene~al prlttclpl••' Smply private law analoglel, tbe 

41ff1oult1et lnvolvecl ln automa,1c •xtena1on of 4olllltlo law 

notlont to 1Dtercatlon.1 lav ar• too sr••' to be reao1ve4 tn aa 
tbe toNieeable 1\lturt. Bven othel'wla•• Jg 9QUAI aa a 

t general prlnotple• caa only glv• little aat1efe.ct1on - noll• 

poatt1vS..t vrltera beoaue, aRe~ all, Artto1e as ot 't. 
Statute of the c~t 11 lwelt a pro4uot of agreement between 



28 

54 
Statea. The statement ot Vordross that the former Cll&tomary 

rule of 1ratunat1onal law, wb1ob la14 dovn certain llmlta en 

treaty..mak1ng power of a tat•• • 11 co41t1e4 lnto Art1ole sa, 
paragraph l(e), ctoea not make tbe matters an7 clearer. EYeD 

though tbe temptation to ImpOrt tha conc•pt of 3U QAitDI 

1nto 1llt&roat1ona1 lavas a private lav aaalogy 11 great• 
68 . 

1ta lf.mltatlou cannot be overlooked. 

It vou14 appear tbat tl» !mportaac• ot lllteroat1ona1 

AYI cosua 1a more tuGdamental aDd ttteucendental than the 

ss. 



so-called three exelus1Ye sources ot lnterne.t1onal 1av as 

mentlonect ln Arti~le 381 paragraph l(a) to (c). AJ Arttc1e 38 

ltsolt 1a a product of agreement betwean Stat•tt little 

purpota la a~ned by looat1ng Jal .cpgy tn • aeneral . 

prtnotplea• an4 then attlrmlng that a ~compulsory aeneral 

pr1nolplett 1s capable ot nUU1ty1Dg conn.10t1D.g ou1tou.rr 

or oonvant1onal norms falling wttbln a\lb-paragrapba (a) .ncS 
&1 

fb) of Article 38( 1) • 

In tile ult1mate aaal)'allt tbe eoQcept of Ju qoau. 
and lu peremptory character 4epand, not on any of tbl 

• forll81' so\U'ces ot 1nternat1onal lav; but on th• tnherent 

oompultlona ot oommunJ.ty lD'erest. ~DCt1ona11Yt no .•oclet7t 

e1tber ot lnd1vl.4uala or ot states, can exla' wl,hollt a bard 

core ot norms th&' are toua4e4 on the oobslderatlona ot 

morality and the general wel1•~1DI whlcb are so ve»y 

eseeutial tffl olvll.Ued exutenoe. Any tbeor, ,._, propounda 

tbe bypotbesta ot absolute and aeb1'141e4 treat7 uklDJ pover 

ot •aoverelaD• atatea ma.r rwei 1n 1te .-eu4o-ob~oct1v1tr 

but makea 11ttl• sen•• 1n the oontex' ot lnesborabt. 1001al 

For tnataDC•t Vucsroaa I&Pt "A veat.y n•~tt 
•tol&t.l"Ye ol a coapullory ••ntr&l pr1o.o1ple of 
laVt s.., tberetore, voldt on the o'w ball4• • 
sene»al norm of o1.1atoaary 1Dtunat1onal law 1Q 
oontra4lo,ton to a aeoeral prtno1p~ ot l&v 
oanno• even co• I.Dto ••lateAOe beoaue cu•tomar, 
law Mit 'M IOI'Ilfl4 by oonat.nt ouatoa bale4 on a 
seneral ~~1dtcal 4onv1ot1oo." VeJJtro••• n. sa, 
p.. 6'13. It 1a dCMa'btiUl wbetttu •be International 
OoGrt voul4 eYer Ueat a "cenel'al pr1rto1ple ot law" 
to be ao compulaorr a1 to nu111t1 a cont11ottaa 
tr•atYJ lt la equallJ 10 ln tbe caae ot contlletlbg 
CUitO!I &110• 



• c ompultions.. !o bold othel'ltlae VO&t14 be to cteny the 

exS.,eno• ot rule ot 1aw in 1Dteruttonal eoc teiy aoct to 4enr 
19 

th• eslltenoe ot 1fttema,1oaal law. !be concept ot • publlc 

pOlloJ' 01' AIUI . QQJ.Ia 1.1 no .ore . a oonceptual var ldt of 

• blgher lav• or • aroull4Do1'•• J nor 1a lt a balagOYer ot 

• naturalt.t' vr1tln&•• tt 11 the ntcesaary tunot1ona1 eo 
oonoomltant of an lftternatlonal oommun1tJJ li proY 1411 the 

neces•ary ba11alt to kMP 'be ablp ot soc S..t1 • table 8114 

atea«r. 

That ttttr• are certain llm1tat1one on the trea,r-maldDB 

Powel' or States 1.1 not aQ argWIIn' tou.de4 on conalderatlobl 

ot 100 tal etblca atone. !be •tbloal £U1Rili.Ja of tbe argument 

baa lcmg as.noe ol'J8t.Ulae4 into b1n41DS le&&l obllsation ot 

•• 

•• 

Reteztl'lrlg to late Sir &rio Beok•'''• aclf1o• to teat 
tbe va114tty ot &DJ' prtopoalt1on by applylDg lt to 
the extrema cue an4 ••• 11hetbe .. lt be14 goo4 tor 
tbatt SlbOhlr oblen••t "t•atlq at ita 11m1ta the 
propot:ltlon tbat ltatea are ~n• w oonokcte treatt•• 
MsarcU••• ot 'h•b ooateat, . one cao enqull'e wt.ther 
lt ttou14 be poa•11)1e for s'aw A and B to conolu4e 
a veat7 deolarf.DI tha' all V4tat1ea whleb tbe7 t.4 
prev 1ewsly conc1Ucle4t or would conclude 1n the tutur•, 
ver• not 'blnttlll&. Suob a treaty, 1D open v1olat1oa 
ot the prtnotpJA -~ ftD' tap41 PG~•• • loalcal 
conunclrwa. tor lta var ty WO\F4 appear to 4epell4 
on the vuy norna wblob lt P\U'PGrb to abollab. Le\ 
• take anotber example. WO\lld lt be poselble for 
Stat•• A a B, b7 treatyl to agl'ee to commit an act 
ot agpeaston on e. spec fleA daw agalut C? tbe 
&n~wer lA se1t-ev14ent17 1ft tt. nesat1••t tbe 
atl~t1on la a nu111ty, •tao• lta exeoutloD wou14 
inVolve a orhllnal IIC't 1be plarmt.qt F•l*l'atton, 
1nltlat1on ~ •slng or a war of agar•••1on bavlQI 
beell deolare4 to bt ell ln~~tatlonal oriae agai.Ut 
the ptaoe.• Slnolalrt n. 18, PP• UAS-16. 

s.s. ~WtbJ, LIIAP&ft& SCPDWID9 t•liPMI Md 
lltqtt4&DIIt P• 81. 

CJO. O•Oonn.ellt n. Blt P• 246. 



Statea. I' suttloes to aay here that tbe prob1b1t1oD ot tbe 

uae ot force 1n 1aternat1onal relatlotll 11 one ot the beat 

lllttetratlona of 1eral 11mltat1on on the treatJ-maklDg power 

of State•• 

However, the questlon that naturally ar1aea lat what 

1a the extent ot the aoceptanae of tbe concept ot ~M SliiRI 

ln 3U»lstlo 'Wl'ltlqs aJt<l ot S.ta reoogoltloo alld apl'oltlc 

appllcatlon by 1nternat1onal t•1buuall and 1ft State practice? 

31 

A recent aDd extenalve auvey of tba wrlttaga ot more 

tban a bun41te4 ju.rlats bat shown that a preponderaDt. number ot 
&1 

tMm •~ppO:-t tb• conc•pt of 1Dtel'Dat1ona1 Jpt PIUBI• !bb 

•urv•r reveal• tbat amoq modern BlU'oJ)Ian Jurllu Berber, 

Cavare, Dabmt Deblzt OQsaenbeSa, Marekt Mluelt Slbtftt Be~tGrt 

S814l•HobeQVeldl'en, Verctroal o4 Von del' He74t. aup~t tt. 

concept or 3Jal QQUDIJ bUt Jurt aDd Rousteau d.o not. AmODI 
a ea e. a 

.Anglo-AMrloan vrlter•, srtsc•• Brownlie, 11ttmaur1c•, Hyde, 

&1. sur, "• a, PP• 26-48. 

•• Bl'lgca "aa also a Ml!lber ot the ILC wben 1t waa 
oons14tttlns the draft articles on 'M Lav of fr•atl••• 

~=-~~~~:~· (Oxto•l, 19?8), e4n a, PP• 9ft · • 

s• •aene .. &l ~lllolplaa ot Internatloaal Law consldere4 
t:rom the stan4P01llt ot the Bale ot Lavtt, 1•9&111 4t• OQW:It 
Vol. 42 (1967•1I) 1 P• 189 tt. 

See .ID$Raa;tlpgf1 LUt Vol. e (1947), edQ a, P• 137-6. 



ee &7 ea • -.. n 
Jenklt Lauterpacbt, McNall't o•oonnallt SChvelbf Slncla!r; 

78 73 
stant0l'4t artd suzanne Antlpp.. are the protagonlat• ot tba 

concept ot 3UI cpgey or ot GIAa m•b• !be concept also. 

t1n4s support• fltom sovt.et aDd Eaat European wr 1ters 1llte 

2\lnlcln Lacba, s.rtoa aud All4raaar. 

!Wen though the concept ot ~II .SPUM 1a tourut accept• 

able to a m&3orltJ ot 1104ern wrltera, lt muat bfa polllted out 

'hat tbere 18 no ev ldence of clear alld spec ltlo applloatloft 

aDct recognltlon ot the concept e1tber 1n State praotlce or 1ft 

67 • 

•• •• 

'71. 

see Connell, n. 21, P• 2'6. 

see .. s_. AIP$0b ot Intunatlonal ill Q~IIU aa 
Formulate4 1»1 tbe IQte .. natloaal Law co- aalontt, 
AULt vo1. 81 (1987), P• 948 tt. 
See S1no1alrt n. 1Bt PP• lJ0.-411 an4 aJ.ao "Vlenoa 
aonterence on the Law ot fl'eatl .. "t lPLSh Vol. l9 (19?0) t 
P• 47 tt. 
s- •Unlte4 Natlou Lav of treatS.• Coaterenc•• Firat 
Seealoll", U%Ltl 'fol. 18 (1989) t »• !59 lt., .ad •tbe 
Vlerma coav--.nt on on the Law or !reatlea•, lm&t 
Yol. a> (1910) , P• 18 ff• 

'13. see "A B&ckgroun4 Be,POrt on tbe CodltJ.catlon ot tbe 
Law of Tr•atlea at the Vlerma Conterenc•"t zYJtM LQ 
ll!lllft Vol. 43 (1968) t P• '198 tt. 



14 
tbe 4eclltona ot 1ftttr~tat1onal VlbUhall·· However, ou J181 

tlft4 10111 vag•• an4 geaeal statetaeDU 1n the Ju4gemtllW of 

1Dttmat1ona1 ·trtbuula or some IVai an4 obllqu• obttrvattou 

ln lrt41v14ua1 oouourlng or 4S.•aentlhs judgtmenta, ausge1tlve 

ot aoa Uantctn4e~~ prtnc 1pt.a . ot lDt.enatlonal J.av. 

Amoq th• cua 4eo l4t4 by tbe Permaatent court of 

Interllat1ontl. Jua,tce, to• anpp0rt tor tbe concept ot QEd£1 
li 

m&)l~&sl M1 be tound/indlv 141l&l or ctlaaentf.q JutScementa of 

so~eklag ancl AU1llott1. fbi ••t per,1nent are tt. ott. 

q~ot.a oblenatlona of J\t4c• sobtlctkla ln hll 41taentll& 

3tulcement tn the QIQtl Qb&DQ e.... Wlth reterenct to ~tlc1e 
20 ot the eovenaat of tbl Leaau.e ot Batlona, he oblel"fe4t 

•• 

•• • I Call bUGJ belteve tba\ the Lhl\lt of 
latlou vo\tl4 ht.•• alrtac11 •mwkect oe tbtt 
eo41floatlon of lrlt•rnat1onal l&v 1t lt vtre 
no.t poatlbl• ... n to«q to create • AMI suac•• 
ttt. •ttec\ ot which vou14 ~ tbat onoe eta .. 
ba~· ap•4 Oil ONtalll I"Ule• ot k11t ell4 t.-.1'• 
W.O ll1'til all QllclU'a.kJ.aa tha' ttt.a• l'ule• _, 
llO' be altere4 by •o• ot thalr ntta'bel'r ant act 
Adopted 111 oODtra••n,ton ot tba' uader1aktil& vould 
1Ma autaa,S.OallJ' vol4. ?a 

so•o&lnC ruther o\lle"tt' 

!be Oottrt 1101114 nver, f-or lhltt.oc•• appl)' a 
conv•ntloa tb• term• of vblob wr• oontre.r7 to 
publlo Zi0.1'all'y ••• & tl'lbuttal t1edt ltaell' ill 
tbe .... poaitloo lt • oorwentloh a4Yaft0e4 bJ' 
,,. ,.rtt.• la lD rea1l'Y Dull aD4 "fOI4t ovS.U 



to a flaw ln tta orf.stn. !be ••tltude ot ~bt 
Vlbltbal tboll14 ••• R IOVel'lle4 ln IUCb • o ... 
b7 oon•14eratlooa ot 11lternatlooa1 pub11c poltoy. ?6 

In tbe caae of §ala W'&lt&t411t ttt. q'leti1on ,.. whether, 

1ft 1911• Gerany •• a neuv&l 1n Pollth Russlan var vat un4el' 

ao obltcat.tora to ptrmS.t sblpa oarrrtng <rontrab&Jlcl 'o Polatlcl to 

pa11 tfntousb ttw Klel Canal• the Cour• he14 that O.rmany wa1 

under tuob all obllgatton u~acte ,,. tel'ld ot Al'Clole 380 ot the 

fttat1 ot Veraalll... How~Wer, Sobualllng wbo, lt .aat be 

pointed out, val the Gtnat\ national 3udga on '~ court• 
ouane4 1n bla dbsentJ.Qg oplnloaa 

N•uua1 dutlea *'' t.ke preoedenoe ovu 01 
ooa-.o•w obllcat1oDI•••• tbe Ylolatlon of 
the dutlea ot a DtUtral no doubt oonat1,utaa 
an otteDOe UDdeJ' tntouat·loul law .v•n v~D 
.-•• ,, obllgat1on. M8W114 to,..r41 tbll-4 Sta'•• 
oan be pu' fo-.r4 1n •~tpport ot allah aa aot • •• 
a lecally b1n41fta oontrac~ obllla,loD oaQDt' 
be uft4el'takea to perform acta wblol\ vo\ll-4 viola• 
the rlsbta ot tblr4 partlt•• W · 

tn th• Advlaorr Optnlon conoemlQ ouatou RecJme 

between GetJiaftY aD4 Auatr-la, oba•n log tha' Art tole 88 of 

the Tr••'¥ of SalDt-Genu "".. no• adopte4 1o the lntereata 

of BQrO)ett, Ju4ae AnsU1ot'1 •tattcl ln bla ~lvl4Ua1 optrtlona 

It 11 .a arauable q.aeatlon vbether 1l~ ttatea 
who 1n 1928 alsned. •be Gentva protocol ve-re 1D 
a po•lt1on to 1104111 ~ 11 the provlalon~ ot 
Ar'tcl• sa, vblch prfN~bll •• • fora aft ••aenttal 
part ot the peace ••ttlement aDCl w»e a.dopt•4 ••. 
ln tM bl&btl- lft~ereat ot tbe &uope.a po1ltloa1 
111ta and vltb a vlev to tt. •m-tenanoe of 
peace. 78 

.,.. Ib14. 

rl. &at Serlel At no. 1t P• 47. 

?B. .su.t,serle• AlB• no. 41, P• 67. 



the 3urlapru~noe ot tbt lbternatlonal court ot 

luatloe alao doe• not oontalo •n.v lattanct ot partloular 

app1lcat1on of the rule• ot API QRS•M• In ita Advlaor1 

oplnton oonoernlag RtltDGiflAI SP .lbl AIPRCWI 2PDUQ!ilPDt 

the Interuatlotta1 oout ot luatlott retentq to tbt ttbllb 

purpoaes wh.lob are tbe £11181 «•t!ira ot the aonventlon", 

obae1"1e4a "••• tbe prlnc lplea undeltlylrag the ooQven•toll are 

pr1nctp1ea vblcb •• r.aosnl.ae4 'b7 olYUlaed nations as 
79 

blnd1rag OD atattl .ven v1t~t any conventional obligation.• 

However, the court *' actually cono•n•4 w11b the 

qaeatlon wbetbtl' 8Q1 reaerratlon can ba adt to tbt Convention. 

!be court empbaal.led that genoole 1e ... 4enla1 ot the rlsbt 

of exlatenot of en'lre hullab IIOUPI •• • a denial whlcb aboeka 

tbe consc lel\Ce ct raankSA4 ancl ru\llu 1n great loa sea to 

lll•ntty• aac1 whlob 11 contrat-J to moral law aa4 to i:be 

aplrlt atl4 alma ot tbe UnlW Na~lon•••••" Hence• the cou' 

be1d tba' tbe rtsbt. to •ke a reaenat1on cannot bt exerclle4 

lb r•a•4 to tbe Convention of auob a uture bee.atle "lt Ia 

otwloua that eo extreJM an app1loat1on ot tbt 1«ea o~ s'a'

ecweretgnt7 cou14 lead to a complete dlaregarcl ot tbe obJect 
80 

and P'U' poae ot the Coll'lentton.• 

A retereQO• maJ also be macte to tbl oblenatlou ot 

the Interl1&t1ona1 Cour• f.n ~- Qlt~ Pblalll& I !l1Ja:JM> cllt 
tbat the obllgatlou ot Albania to not1ty tbe l:TnU:ecl Kingdom 

ot 'be ezuuno• ot Jalrte tlelda to the Albanlan tNrltorlal 

water• t wue tounde4 on •oertatn a•n•l'al a1l4 veU reoogntae4 

... 'lDJ BIAIIU (1961) t PP• 23-24. 

so. Ibld. 



prlnclplea, naaely, el•menwr oontldtra,lolla of bu~~aaltJt 
81 

even 2101'e exactllls ln peace tbaQ 1h vu •• 88.. Xb the Qmdla.· 

)!tiS A~ltl ,QIIII (Prtlbltn~J ObJectlo~) ana allo 1n lu 
88 

ActY·l.Jory Op1Dlon Ooncernlng tb• Statu 91 swtb VtJt AWO•t · 

tbe aout. apbat1H4 tb&t the qree111nts relar4lbl tnte. 

national maadat•• tlll4V '~ Ltacu.• aov•naut ucofPOr-&W 

"lnterDattona~ •nsag~ntt ot c•n•~•l later"'" and tba' tbe 

m&Ddat• waa tta laol'e4 •tsalort of ot¥111•atlon"• In SQ9'b XMS . 
'CIUI g1111 (1986) , 1-a«&t '!aatatra oblene4 tbat the l'ule 

qalaat aRI£ShtJ4 conatltu-.4 a •atnehl pr11lolple ot lav• • 

not btoaue 1t 1a a prlDClPl• coaon to 'l&rtout legal •.rat••• 
lQt ~ a rule ~- II&Xtll 11Valld ttn-oup all klrldt ot butlall 

aoc lettea• ud 4•rl'fe4 ftom tb• coaoept ot· "•n a1 • _paz-aontt • 

&el\ce, tau.ka atatect that tf» va1141t1 ot aaaob a ~1DClple 
·' 

'"'' on a balta tba' baa a "•qpra.o.atlobal aa4 aupl'a-
84 

PQt1t1ve oha:raatu•. 

ln the oaa• oono•1'nlftg tbe 6Ra1,2t'i9D ac. Sbl SiRRV'P'IRIJ 

al 82 QGIU\IAS sa Qg1£~'tta•h1R At IQtelb (Nethel'lands v. 

Spatn) t Jucta• Mar•11o QUlAtau reco&olled the ezllttnc• ot 

1fttti'Aatloaa1 publtc polloy wblob co.ullttd ot ttce~tda 
prlnclples sucb .. the general ~lnolpl•• of the law ot 
natlont au4 the fUQdaaental rlghta ot States, reapeot tor 

vblch S.. lndllpenaable lo t• tecal ooexletenee of 'bl 

- i 
I L.J 

81. ICJ BIRBU (194e)t P• 21• 

ee. mJ IIRIIM ( lJQ) t PP• aaa, 338• 

aa. au. 
M. tel lltRBSI (1988) t P• 291. 



p011t1ca1 u.n.lU wblcb make up thl lQtunatlonal collUIJUnlt1•••• 

fbe1e tnt ltto lplel • w are all qulte tataillar wltb tbla t.caue 

theJ ere very 1~1te4 • au« tblte rtsbaa, toot ba•• • 
81 

peremptorr obaract•• and a unlv•r•al acope.• 

Hovev•, ln BRUb §II A.PdiAtlltl §D't),( 9•0it OM ot 

the lesQea vat wbetbtt the equ1cJI.atallOe prlllo lple embo4lt4 111 

. Article t ot t.be cent1oen-.1 Shelf Conventtlon waa llndlbg on 

state• t who bad not ratlft.4 tu convent ton, as a general 

Pl'1b01P1• of cuatomar7 nttunatlonal Law. U"ftdtr A1''1cl• 6t 

tbt •qu14lateace rule 1• applloa-1• ontv ln tbe abeenoe ot 

•P•••nt, or ••peolal clrcuut&QC•·• ~utttJlbc a recour•• 
'o a 4lfterent rule. Oblervlag tbat Al'tlol• a, 1a14 dow •a 

pr Sitar)' ol)llgatloll• ~o settle a111 cU.apQte4 qtteatlou ot 

4•1Saltatloll ot contlntbW •belt by asree•ot, the court 

atate4 vlth grea' cautloa. tbat ~wltbout attemptlaa to enter 

lnto, ltUl leiS pronounce llPOil abJ quaatlon ot 3AI SQUQI, 

lt la well und•r•too4 ,ba,, to.·~ practlce, rulet ot lllter. 

national l•v oaa by agreemeDt9 be deroaat.e4 hoa ln partlculer 

oaaea, or •• between part1ouw ~Ctl• • bQt ~bta ta not 

aorM111 the aubJec\ of aft1 exprua provlalon, aa 1t 11 ln 
. ae 

Artlole 6 ot tlw Geneva oonv•ntlon." No,vltbttall411lg tb• 

relu.otallce of the cout to ent-er lnto t._ queet.lon ot J.U 

SQSIDit the ar•adtb of the atate•nt of th• o~t 11 

atsn.lfloaa•• 

%OJ BIRAIM (1958) t PP• 101-?. 
IOJ BtRI£- (1969), P• .a. 
It aut be po1Ate4 outt however, tbat _the ~uaa••nt ot 
the Cout waa ctellY.weo on al fibl'G&r7 1969 vher•aa tbe 
Vienna conven~lon vaa opeaecl tor algnat~• on as Ma7 1968. 



tn a reoeo~ cue, tht Germ.tl SoJ)l'ema cout1tuttona1 

court •-onslY. attlrJII4 the ealatenot ot rglet ot cntato_,, 
lnterftatlonal la'V baviftg peremp~• c~aoter •~---., 'o nulllty 

~ 88 . 
ccntrt.l'7 coot.re.et\lal obl1&at1one. · lD that Od•t ,.. h4tJ"al 

Republic ot Gtrllafty paaaed the Bqual11&11on ot !Jtut4ens Act ot 

19&2 Wldtr whlo h oertatn taxes •~• aougb' ·to M· fa pond tO't 

tbt P'U'Po•t ot ralalQg tevenu• io P6f c0llpensat1on to• losaea 
a\ltt•r•cS bt lhdlv 1<bla11 ffxpe1le4 hoa the tor.u o.r_,. ,_, S.. 

torS..•: ~ tn. Batt &n4 by war viet- lMlloqi.Qg '0 4tllgn&tt4 

oategort•-. rtt. •PP11c.-tlon ot the Sta,Dtt ln qaeation to 

· Svlaa aattooa11 aQd oOitpeat1ont v .. reaulate4 b7 a Conv•nt1on 

betv.en Pe4eral RtpU'bllo o:i Geraaoy ah4 Swlu•laa4 vblcb 

oofttaln•4 • mott•favouect•natlcm o1au••· A Swlaa colll*QJ 

vbtob,.. aottc·bt to be t-*"4 ua. tbe x.aw ot 1912., applle4. 

b)' tbt Ooav•-.tton, c0ftttb4t4 tba' 'be oonv•at1oa vto~tt4 a 

· g•ntl'a1 rtd.e ot cu•toaar, 1attJ~Mt1ona11•w to the etteot · 

that a11•u ooulct not M com~Mtll•ct to qonvlbllte tol' 'be 

.Pll~pote ot det.raJlDI •xptftdl,ur• r•aq1t1Da boa wr, rater• 

pr•tlfts tt. arcu•D• ot 'bl Swba comNQY u • plea tor 
treattaa th4t a11•st4 s-neral »Ill• ot ouato-.rr lDtuna,lonal 

kv .. a ral• ot ~AI alllllt tt. ,... ... 1 supreM Coutltutlou1 

Oout o\Wenett · 

ouatollal''l 1Dte~rsattoQal law it tlaeotla117 .1111.. · 
4SIM.tlShAa•••• ouu • t•w •J.t•awJ leau 
-.nute• MJ be Qona1der.a tot. rul•• ot 
oueto-.r·J 1Dtenat1onal.lav vh1ob cannot M 



at1PQ1atecl awar by treaty. !be qualltJ of au.cb 
peremptorJ noru may be attr1llute4 only to sueb 
legal rules aa are tbm11 rootect 1D the le&a1 
conv lctlon ot the oommnnl'J ot nat lou an4 •• 
1n4la pensa.ble. to the esJ.Jtenee of tbe lav ot 
nations· as an ·intematloba11eaa1 orctu, aDd 
the obaervance 9f "blob Clift be l'e<llllrtd bJ all 
MDibel'l of the lrlternatlonal oommunlt7• • 

App1J1Dg the •••• t.at, tht Court oa~~~ to tbt 

eoaolutlon tbat tttbe rule that no re•o~t may be bad to allena 

for th• 4efftpl ot expen4ltt11'e resultlDg from war conaequenoea 

4otl bOt tall lftto two clau of peremptory rulea ot latel'natlonal 
90 

law•" 
It s.. clear .r.om tbe •boY• r~'hv aketob7 aurvey ot 

Ju41cla1 dicta that support tor 3U .cas•M 11a1 be 4laoerne4 

onll A'om eltbH genea1llat1oaa of prlllolplea vhlcb •• to~ 

broa4 to t. oa11e4 peremptor)' nor•t or stateaenu tuoke4 

a•v ln 1n4lv ldual or 4laeenttftg 3u4sementa. Oae 11a7 tlll4 

enthUilalt!o acceptaaoe an4 reoognltlon ot the concept ot 

au 901'DI only 1n ~urlatlc oplalon and not to tbe 1&118 

extent 1n 3Udlo1a1 4ecla1oftl. one reaaon tor tbll lack ot 

support lll ~udlotal 4lcta la that tbe cour\9 bave 11ot been 

astecl so te.r to glve a 4eolalon regar41og the nullity of • 

••••.r speoltloallf on the grotalld ot cetraventlon ot • 

peremptor,- corm. M 11 well know, 3udges show extreme 

reluctance to be «raaae4 tnto tbeoretloal 411ouaalo~ wben 

they are no~ parl1nont to the oaae. Juclps are not aa tree 

.. Jurlata to espoUSe tbe cauae ot e.D7 eono•pt or dootrlrle 

and 1en4 the welsht ot tt.lr support to 1t. A,.rt tna 

89• 1~14. t P• 613• 

90 • Ib14. t PP• 613-14. 



tbeat oonsl4eratlona, lt 1• verr 41ttlcu1t to bellevt that 

tbe oonoept ot 3U UUII ha8 'eitbelt baell M3ectecl bJ ju4t. 

o1a1 dlo'a ·or •v•h ~&lled to f!rtd f~VQU'• No legal a,atea 

vou14 lut long unless lt cODtalftl •o• bGUt.lft nor•tlve 

4efencea agalnat ••lt•4tatruetlon. N_aa,li• atructue 11 

not only bor11ott,a1 but, • what ll aora lmp(#~aftt .. 11 also 

Y•Jtlcal. Ant tbec>rJ vhloh atattl e1 a prlnc1ple that a 

tr•t1 ts '"F•Mt aatat •' oace tllld tb• neo•a•l'-7 ot a more 

a~petlor prlno1ple to lecallr aupport tbat pttlno1ple. lD 

th!A blerarchloal norJ~atl•• atruc-We lt ta htpoellble aot 

to till4 a ••• ot nor• vblcb couts.tat•• '" apex. 
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Chapter III 

JUS OOGSNS AND 1'BI VIENNA CONVBNTIOH 

the 1101t important an4 tlgoltloant ot tbe prov111ona ot the 

Vtenua CcDventlon on the Law ot !Nat1••• !bole prov1a1ou 

gave r11e 'o a lively and 1llumlnat1ag dlacusa1on• at tbe tSme 

ot tbelr ton.ulatlon tn tbe International Lav couS.sslon, tbe 

S!.xtb Commlttea ot the General AaaemblJ al'lcl ttnally tn the 

Vtena. conter•no• on the Law ot treat1ts. !be malQ artlole ot 

t~ draft Oonventlon deallaa wl'h ~'II QAUDI -baa bdll character

lied aa ftoa.e of the moat oontrovualel arttclea produced "by tbe 
. 1 

coatsa1on11 ~d aa bavtac "the toztml.ctable repotatloa of belrla 
2 

one ot tt. moat 4lttloult proT1•1ona• ot the ~ •• ,,. In aplte 

ot the tact that thoa• pov1e1on• bav• le4 to a lo' ot contro

veray, there vaa a aubatantla1 agree•n' amon& ,._ Mmbera ot 

the n.o, ln tbe Slatb Commltt• an4 at the VS.nna Oollferenc•, 

on the necesalt1 tor Jga SQCUI lrl Ibte»natlonal L•v• 

tapobl, tht dtlt&ate ot Ivor1 coaat, ataW at tt. 

Vienna conter•ncea 

Tbl lttorea~e ln the number ot independent stattl; 
'be emeraenc• of n•w powerful natlona, , .. 
4avdtatlon ot tbe tVb world wara and the 
appe-allC• all4 pro11feratlon ot n\lclear weapona 
vblob endangc-ed tbe auv lval. ot manklod, bad 
1napll'•4 a new so1l4arltJ ot natlona, baaect on 

1. Rtobar4 D. X.&rneT aDct Robert E. Dalton, "fbe 
2reaty Ob ~eat lea", AallLt 1911.0, P• aaa. 

a. De Drasaon, the French 4•1•sate •t tbe U.N. 
CoAferanoe on ttt. Law of freatte•• JmQLit Flrat 
Sass lon, Gfttc 1a1 Reoordlt l988t P• 309. 



the 1nter4epe·ndence of State•, lnterl'latloaal 
cooperat10tlt peacefUl oo-exla~ence .n4 uala,anoe 
.. , ~be wal~btu to ,._ 1 ... tav~•ct nation••··~· 
!be reooanliloll ot ~9 le1DI b1 llllel'batlonal lav 
-.. only •• reau1t o .~~ proo•••·• 1tblcb ,.. · 
•tclhg 1nt•tQat1ona1 r•1at1ont more bWI&Jl la 
cwacttr bJ betlDa thea oa equalltJ ot MD allcS 'b&' ot eta~•• tbe ~optloa ot 41JI suar 
conc•p' VOQ14 conat1tutt en tate~natloaa 
reooga1t1ob ot tbt lnesc•pable eeoesal\r ot 
14\ttodu.c log tbft •ll•nt ot morallt1 ·Sa tO latel'• 
atat• r•J.a,lou. a 
Elaphall•lDg the peater 4aooratlaatlon ot ll04erQ 

1Qteraat1onal soc t•ty and tt:. compul.l1ont lt- had ~ iwousbt "1th 

tt, «t-tuaa atale4t 

!be oonvaowa1 cooceptloll ot llltern.atloaa1 law 
vbtob dt4 no' recosnU. J:t QQit=a bolona• to 

· tbt tSa• vlMn lDtuaat1 · law beta • law 
tor the Ortat, ,.,..... Dll.t modern lntel'nattonal 
law bad. tieooM uul,•realtle4 a&l4 aooialuect. 4 

n. tun. fb~tta. P01nt.a o.&t that , .. b.,_ or vt. 
-po~llatlon ot the t4toloaSca1 #OUPI bllbllgbtl tbe 

neoes11t1 tor greatu ooor41natlon among Stat... su.cb 

coor41natlon waa poaalble onl3 lt ftatea auba1,te4 tbeuelvea 

to "YI ,90«'11• M obet.nectt 

tbl not ton ot jAI IRftiAI ough\ to ••• boull4l 
lo the autonomy ol t wlll ot tM Stat••·••• 
,., all· eveats, ••ltlab national tatertiU could 
not be allovea to bl' lQg the ootaOta 1Qtt»Jl&t1o•l 
wa1 to nought. I 

warnlllg agaln1t allY baatJ re~eot1on of the concept of 

llltel'natl.onal J·y CQiillllt 4• Luna aald tba.t the rulea ot JJa 

.ao••u "cou14 not be 1gaor•4 ln lnttraatlonal laVt tor •1tbe• 

a. YaJX)~l ( ~. ory COdt) tJili&l.t_Plrat Seas10t'lt 
Ottlo S.l Record~, 1908t P• ;jBf • 

•• De LUilat Dif'&.t Vol. 1 (19CS3) t P• ?2, para ea. 
6t Ib14. 



they would ultf.matelY ~eva11 or elle the lnteroat1ona1 . 6 
community would vanllb,~ 

Ra4ha Blnod Pal of In4la obaervet\ that tbe emergence 

ot many new states createc:t a prol>lem of oo-or4l~tatln8 the 

41tterent aoelal arateu~ Tbat al~uatlon demanded a •ntal 

adJustment aa an actual coudltton ot elU'V1Val. Hence, be 

ltate4, "public order abou1d comprise a s,atem ot law vblcb 
by a 

r•place4 a asue of obllsatlon baaed on expediency 1 blgheJl 
7 

alltclallce to the prlnc 1p1ea ot 3uatlo••" 

fte:S~·· SIJI liSIIA11ilta~ 
Brierly, the ttnt Rapporteur of the IU: on tbe lav 

of treatlea, 414 not, hoveve, 1nclwt• any provlaloD relatlag 
8 

to au SCRUDI 1n aoy oa of hla tbr .. rePOrta. !be pr lnc 1p1e 

undelylag tb4a concept ot ~PI RQIIDI 1084e lta flrt' appearance 

ln the. 4ratt prepatte4 by Lauterpacbt 1n bla tblt repOrt on . 9 
the 1av ot trea'*• Blat be dld not uae ttt. ten Jg• CQ&IDI 

or l.u accepted eqld.valent t perempt01'1 nOl'lll'. aeotloa llt 

ot tbe ttrat draft bad lta hea4188 "Logal1ty ot tt. Ob~ect 

of the TreatJ" an4 contal.necl Ar~lcle 1& vhlcb dealt wltb, 

as ltt beadf.Ds 1nctlcatect, "Ccnatat•ncy wltb Intunatlonal 

Lall' • Article l& prov 1cte4t 

6. Ibld., PD.l'a 66. 
7. Ibla., P• Glt para 67. 
8. Firat R•por' 11l Dll&t Vol. 2 (1980) I Second Report 

1ft lld.cl., vol. 2\191l)J tblr4 RepOrt 1ft lbt.d•t vol. 8 
(1962). B1'18'1Jfa drat' artlcl•• appear to bave been 
to so• extent beae4 upon the Draft aonvent1on on the 
Lav of !reatl•• prepare4 by BarVar4 Re•earcb. BarVar4 
DraR also did not aontaln any provlaloo regarcllq tT.U. 
'QIIAI• 

9. DDQ, vol. 2 ( l9SS), PP• l.S4-6. 



A treaty• or any ot 1ta prov1s1ons, 1s vold it 
ltt ~fforJiarlOe involves an act wn1cb u 111~p1 
uncter 1nternatloo1 lav and ·u lt la cteclare4 ao 
to be bJ the Internat1onal Cou:t ot J'uttlce. 

It\ hll Comment· on the a1'1lcle:, Lall'-l'.P&Cbt conce4t4 

tba' all rul•• ot loternatlonal law •r• not qover•4 b1 tbll 

article aa there •r• ao• rtd.e• wblch oou14 be nsodlt1e4 b7 

agreement• MQ4111 '' SIQUIQ~1Q JIROPQ!i b•PI• Bowevtrt treattu 
wbtc h atteoted thlr4 State• vere unenforceable btcaue ot the 

mula fAISA NI1U All RAIYU .. IM PQCID~• EVen 1t • treatJ 

dld not atteo' th!r4 ••atea, 1' 1111bt be •Utecal' alld, t.noe, 

•vold• lt lt vlo1ate4 p~1no1plea aucb at ~ob1blt1on ot 

pr1vatee1Qg by tht neolaratloD ot Parll ot 186f, or tbe 

prob1blt1on of a1aver1 bJ the Slaver1 convention of 1921• 

La\lterpaoh' polllte4 out ~bat 11 't. above •ntJ.one4 lattrwxatnta 

conatltute a11o example• of lncon•latencf ot a sublequent 

·treatJ wlth rule• ot lnt•rnatloftal_ law wblob, althoagb 

orlg1natlog !rom a treaty concluded between a 1~ltt4 number 

ot Stat•• t aub8eq~tently acquire the complexlon ot aeneral17 

t.eoeptecl • &114 to that exten'• c&~noma.rr • rulea of lbttr• 
10 

national lave• 

Lauterpacbt eapbaa11e4 tbat •the , .. , whether tbe 

o~eot of tbe veatJ 11 111ega1 aad vhetber tM treaty 1a 

vo14 tor tbat reaaon 1a not lftOonala'Mt~Vvltb cuttomarr 

1nttrllatlona1 law pute an4 almple, but 1nconautenoy w1tb 

tuch ov.rr14lna prlnclplea ot t.nternatlonallav vbl~b aay 

be resar4e4 •• conttltutlng prtacS.plea of lnternat1ou1 



- . u 
pttblte poltor <otdl't 101iU&Aiiismtl QUlls> .• 

t.auterpacbt vas fUlly aware ot tbe fact that tbe o·oncep' 

of the lllegallty of the obJect ot a treaty coupled w1tb tbe 

conferment or coapQlaorr ~~1td1ctlon on the ICJ mlgbl tond 

to 41ssuado atatet trom entering lnto veat1oa vhlcb wr• 

the most eftectl}'e tns~UD!$Ate of la•maklftg 1ft tnter-.ttonal. 

Lav. Hence, be suggested that• 4t l.ISI ttrtnAI, nthere maj btl 

room t-or the cone14orat1on ot a pr1no1p1e &ttlrming tb&' a 

multllatet-al treaty cone1udt4 1a ttw -neral t.nter.-ttotal . 

1atereat 1t va1t4· .ven lt ttepar,J.Dg froa or eon\rarr to wb&t 

baa been oobaldere4 ln the paat to be an overwbelmtag rule ot 
. l\l 

ouatomart tJf 1ct•rnatloaa1 lev•" 

.As vU1 be •vt<Ien\ later• Lauterpaoh•'• dl!&tt art1c1• 

an<l com.ment retorted to abOve formed 'he baals fol' ~tber 

deveioptQent and. bsprovament of the prlnclple by the later 

rappor·teure. 

l'UUAAiiSII•I l\tUMl 
Sh't a.ra14 F1UJ~a\lrlce, vbo attccMclect La&ttupaobt M 

tbe Rapporteur, adoptedt unlike bia tvo predec•ssors, t~ 

&xpoaltory ntetbod 'la hl.S 4rat-t. In bia commentary to 

Artl~le 11 of hle draft vb1cb 1ncorporato4 tbe concept of 

.~VI OQ£t01t Fitzmaur.tee obl~e4 that 0 1t 11 ••• onl1 • 

rc.gar&a ruleJ of 1Aternatlona1 lav haVlha a klnd o.t absolute 

atut non .. re~ectable cbaP'e.cter (wh1ob admlta ot no opulcnl) tb&t 

the q~eatlon ot the 1llecalltt or 1nvalidlty of a treat) 

tauterpacbt• • Note to b18 Comment on Article 187 
1bld., P• .l.BS. 



18 
lnconslstent vltb them can art.ae.• Tbe example ot aaaob 

tnvalld veatle• that vere gt:fen by blm were treatlet b7 

vblob parties appropriated or &1Sal'tt4 excluslcre ~urlld1ot1on, 

aru QIDIIt over the blgb .... t or vblo b prov lded tbat 

prlaoaer• ot war would not bs taken btlt vUl be execate4t or 

t~eattes ot assresalorh Pltamaurloe thougbt that St wa1 

netth•~ possible nor nectsaart 'o ttate exbaustlvely tbl 

rulla b&vlfts tbe character ot ~~~~ AQdDI bu.' •a feature 

eomtaOn to them or to a great maQJ of them, evldentlr 11 that 

tbey involve not only legal rulea bot conaideratlonl of 1. 
morals and ot ibteraatlonal good o~-...~ 

WAWAS"' I cGitr1111~1QII 
mtmphre7 Wal4ook auooeeua Oel'al4 Pltnaur t.oe aa 

RappOrteu on the lat'-' • no•lnatlon as a ~Wise ot the 

ICJ. Walctock• 1 cofttr1bUtloD to tbe convent ton, thollab baaed 

on the work ot hle p~edeceaeor• as be blmlelf adml tte4t baa 

been ~aae an4 subetanttal. In bla Seooncl Repor' to the 
11 

ILO Waldook 1ncorporate4 1rl hla draft, Article 13 vblcb 

dealt wltb "ireatlel vold to~ n1egalltJ". Article l8 

provu.as 
1. A treaty Sa contrary to lnternatlonal lav &114 

vold lt lta obJect or ltt execution J.DvolV81 
tt. lntrl.Dc••n• ot a general rule or prtnclpl• 
of lnternatlonal lav having tbe character ot 
,Jpa 9AIIQI• 

l3. P1Umallr1c••a !bl.r4 Repor,, XBil&,t Vol. I (1968), P• 40. 

14. Ibld• t P• 41. 

lB. Dn&t vol. 2 (1983), P• 62. 



2. In particular, a treaty la contrar7 to 
lnter~~atlonal law aD4 vo14 lt ttl ob3ect or 
exeoutloo ltrlolv• • 

a) the uae or thrtat of force 1D oontraventf.oD 
ot tbe pr ltto lplea ot tbe Cbal'ter ot tbe 
UDltecl NatloDtJ 

b) Iiili act or 011l111on cbaraotarha4 b1 
lnterutlonal lav aa llltenatlonal crlat 
or 

c) any aot or omle1ton tn the aQppress1on or 
pan11bMD' of vblob everr etat• sa requh'e4 
1>1 ln.t•rutlonal law to co-operate. 

a. It a prov!alon, the object Ql't execution of 
wbtob lbflt1ns•• a &erteral rule or pr1nclp1• 
of lftteraatlonallaw havlq tbe obaracCe~t ot il 1 SRft~' la not ••••ntlillJ' oonneote4 wltb 

pr o pal ob3eo• ot the weatr and Ia 
olear17 •everable t»oua tbe rentalautv ot tbe 
treatJt only that pro.,lelon aball be vo14. 

'• !be pl'O'flalona of tbla Artlole 4o not appl)', 
hOvevu t to a a•n•l'al !DQltUateral veatr 
"blob aorog_am or mo4lftea a rule bavlftl 
tiM cbarao~ ot .&Ill ROUIII• 18 

47 

Article 1 ot the cJr&ft artlclea aubmlttt4 by Waldook 

deal' v1tb ctetln1t1ou. Parapapb 3(o) of U'lcle 1 4ett..4 

''II 9As•u .. "a peremptor7 norm of general 1aternatlonallav 

from vb1cb no d•rogatlon b permltW except upon a grOQQ4 

apeolf1oal1J sanotlonecl 'by aeneral lnteraat1ona1 lav, an4 

wloh maJ' be m.o41tle4 or annu11e4 only by a tllbleqatllt DOPII 
17 

ot central 1uternat1ona1 lav." 

11. ntct., P• aa. 
1?. Xblct., PP• sa-at. 



8111!1 pt aTMI CCISIII IE' \10 1mmata»t 
In bla commeDtBr7 on Al'tlcle :aa, pal'agrapb 4 1 Waldock 

polllte4 out that tile lll'lttratlons ot WI ILlB'Dit slven there .. 

tn weM oot. exbauatl•e ad "'be' are mtrely partloular app11oa

tlona ot the prlnolpl&" ot 1avall4lt7 of V.atl•• colltraverdq 
18 

.tu .UiiM• Waldock alalo ackllovJ.ects•ct that ~aa,cggy ru1ta 

were DOt ftimmuta)le and 1ncapab1e ot abrogation or amendment 

1n fUture", and tbl8 poaalbllltf ot obaqe vaa retleoa4 lD 

paragrapb 4 of Ar•lcle 13 and a~o paragraph 4 of Article 21 

11blob permltte4 a part7 •u oal.l tor the termlnatlon or a 

treatJ lf att•r lts eotr7 lnto force the ••'-blilbllent of a 

nev rule ot 1Dternat1onalle.v bavlftg the oharactu of .111 
gggy ahall baY• ren4tre4 the pertol'llallce ot the treatr 

111eaa1 under lDterna,lonAl lav.• 

· ttJpa CQi'P'"· ADG AltttQdbl ftlJIIJlQlQU 

Wbtn the relevaot draft art1olea were be 1118 41aousse4 

bJ the lLO f Waldock atated tbat be Ule4 ipa codAl for the 
l8 

lack ot a bitter tum. 'fhla atatem.ant ot Waldook na'urall¥ 

save rtte to a 4lacuaalon amoag members as to alternatlYe 
80 11 

termlnolosr. WbUe -.rauruoka and cSe Luna toulld ~~· oguu 
acceptable, ADado preterre4 a tera "more aene»allF underatand• 

able an4 len purelY tbeoretloal" alld expr••••4 bla preference 

lBt Ibl4. t P• &a, para 4. 

19. DD&, vol. 1 (1963) t P• 681 para u. 
20. Dld., P• 67, para 3• 

21. !bld., P• '12, para 66. 



82 
tor "futtdamenta1 general rule ot taternatlonal laV" • Ba4ha 

Blo.ocl Pal aald the ten 311 QOdDI waa aot foWlc! ln 1110•t text 

books on 1Dte~natlona11aw an4 lt vaa unfamiliar to 1aVJe»a 

tra1ne4 ln commoD law a,.teu. Pal stated that 1ft tact be also 

came to be aoqua1nte4 vltb the term as a r•ault ot tbt XLC • a 
88 

d1aeuss1ons at tbe prevloua aeaaloo. Brl111 eald 'hat be 

alwa~s avol4e4 the aaa of the term JQI CJQ&IQI and auaseate4 an 

uendmtn' to 'he text of the draft by the ue ot "a peremptory 
14 •• 2'1 

norm of general lllternatlonal lalf* • Yasaeen, Palt Bartoa 
28 

aa4 funklb tavoue4 "1nteraat1on.a1 publlc orde,. • Ae a 

compromlae between the text alld the amen4ment of Br tcs•• the 

DraR1Da coulttee accepted "• peremptorJ norm ot aen•a1 
1nternatlonal law" followa4 bJ • .JQ! eosen.t• vlthln bracuta. 

Prot. saay, howev•r, tblnka tbat tttbe dl'attlq oommlt\M 

auppreaat4 the express lon Jge QPUIII ln tbe te2t ot tbe 

artlole", and tbat "d•splte the oppoaltlon 1ft Commlaslon 1t 

mlgbt be said tbat the exprea. lon ~ga SiQUDI hal now takeD 1ta 
at 

place 1n the tumlnologJ of lrlteraat1oDal 1av" • 

as. Ib14., P• ea, para 11. 

23. Ibld., P• 89, para 31. 

24. Ibl4. t P• ta, paraa a9 aD4 30. 

u. lbl4., P• a. 
26. Ibl4•t P• 86e 

27. Ibld• t P• 60. 
28. Ibld., P• eo. 
a. suy, 21RIE' yA DaqaeOI&U" ~a&: LasctDJ-11£ QRPfstnu, p.&l. 



A somet1hat tbeoret1ca1 controversy revolved around tba 

question whether ~~~ SAIIAI was a principle of natural lav or 
of positive lav. Tbougb the conaept of As;.cggena received 

greatest support 1n tbe wr1tiags of Naturalists, the oplnioD 

50 

ln the ILC favoured its posltlve law foundations. saego, tbe 

HUngarlarl delegate at the Vlenna Confuenoe, aaserted tbat "the 

pr J.nc 1ple contalne4 1n the art tole was not baaed on tbe theory 
30 

ot natural law but on the reality ot relations between statesd. 

Tits opinion that ,ius SQBW was derived from positive law and 

not natural law was also expressed by 'lunkln dur 1q ILO • s 
31 . 

deliberations. De Lull& stated the pos1tloo in clear terms 

wban be sald tbat "lt the tam 'positive law• waa 11nderstood 

to mean rules l.ald dovn by States, tben !YI ugega waa 4et1Ditely 

not posltlve law. But 1f posltlve law was understood to mean 

the rules ln force ln the practice of the lllternatlonal 
ae 

community, then Jya aqgna was lndeed posltlve law•" 

However, Waldook who part1o 1pated ln tbe dallberatlona 

of the \flenna contuence as SXpsrt oonsultaat spec iflcally 

clerifled the attitude of the ILC to~ds the above question. 

Ra said that "the International Law Commlsslon based lts 

approacb to Jps sogena on poaltlve law mucb more than on natural 
33 

law." 

30. tfflCLit Firat Session, ~flclal Recor41, 1988, P• 309• 

31. DII&t vol. 1 (1966) t .,,. 1, P• as. 
as. DD&, vol. 1 ( 1963) , P• 7&. 

33. WfCLZt Flrst Session, Otf1clal RecordS, 1968, P• 327. 



81 

CrtiTIC ISM OF Tffil: P'rlOV IS IONS 

Tba principal provlstons of the ~onvent1on dealing with 

the existing as wall as emergent rules of Jus sogena bave 

naturally attracted much attention and ware subjected to close 

scrutiny by the ILC, tho Sixth ~o~mlttee and the Vlenna Confer

ence. \>/hlle the incorporation of the rulas of ;tug c,ggens. in 

tha draft articles by tho ILC was balled by some, there were 

also otbers wbo derldid 1t. For lnstaoae, Plimpton, the u.n. 
member on the Sixth Co:mnltteo, observed that the artlcla on 

34 
,ius cgg_ens, would "do mucb to advance the role of law" • Hls 

Government also in 1ts Co~~nts on the draft articles stated 

that "the concept embodlad in this article would, lf properly 

applied, substantially fUrther the rule of law 1n international 
36 

relations... J£mphaslz1Dg the importance of the article, the 

FTench delegate sald that the article "is one of tbe genuinely 
36 

kay prov 1s1ons of the draft artlcles." 

nome other members and the comments of a few governments 

depicted the other slde of the plcturee one member oallo<l the 

concept of .1us opgeQI a "flylng sauoern eluslve to e.nybody1s 
37 

grasp. s~~ll, the delegate of New zealand, obse~ed that the 

article on ,uts cogegg attempted to provide "a handy oapsLtle 
38 

formula", aDd was "blghly speculatlven • Herbert, in a bitter 

34. .aA.QB., session 18, Mtgs of the Sl.xtb committee, 1963, 
P.l9. 

35. Comments of Governments, XBILC_, vol. 2 (1966), P• so. 
36. Ibld., p. 37. 

37. fllBndoaa (PhUlpplnas), U}lCLI, First session, Official 
RecordS 19681 p. 323. 

as. Ibld., p. 312, para so. 



attack on the article, observed that "the Frencb delegation 

was oonv lnced that Article 50 (of the 1966 JU: Draft Corres

ponding to Article 83 of the Convention) contained the seeds 

of lnseeurlty lD !Dternatlonal relations and exposed lntar• 
39 

national lav to an ordeal wblob lt would be wlae to avold." 

sa 

tuzembours obsarved ln lta comments that the artlole "1a 11kelJ 
40 

to create a great dGal of uncertain~'• 

The maln pol&t of attack on the ~ss cqgeg provision 

of the draft articles was that by lte fallure to define 

sn-eclsely the content of a rula of Jug gwu., lt ba4 created 

the dltflculty ln identifylng ob3eotlvely wbetber a particular 

norm was peremptory or not. Hilbert, the F.rencb delegate at 

the Vlenna conference, observed that "tba keynote of article 

60 Ci.e. Article 63 of the conventtol\.7 was 1mpreolelon as 

to the pre seat scope of J»a SPIIRJ.t 1mprac Is lon ss to how 

the norms lt applied were formed and 1mprec1slon as to lts 
41 

effects." 

M\to b has been sald regarding the problem ot ldentlfl

aatlon of peremptory norms. This dlttlculty was admitted by 

Waldook when be stated ln the Commentary on Artlole l3 of the 

1983 draft that "tbe tol'llllllatlon ot the rllle, however, 1s not 

39. UNCI,l, Second Sesslon, Offlolal Records, 1969, P• 9&1 
para 18. 

40. Xlllf&.t VOle 2 (1966) t P• 20e LllXGmborg bas been 
CliBi'8oterlzed aa the nleader of tbe opposltlon"• 
by Egan Scbwelbe See MIL, lS67t P• 962e 

41. UNCL%1 Second Sass ion, Otf1o 1&1 Recorcts 1 1969, 
P• 94, para s. 



tree from 41ff1cu1ty slnoe there 1s not yet any generall.l 

reoognlaed criterion by wbleb to identity a general r111e of 
42 

1Dternatlonal law as bavlng the character of ,\ua SPMDI•11 

EVen the method of glv1ng lllastratlons ot rules of J.U 

cpgena 1n1tlall1 adopted by Waldook dld not f1Dd favour and 

later on the Commlss lon preferred a general and abstract 

definition in the text oons1gn1ng the lllustratlons to the 

Commentarr lnstea4 of atte!Dptlng tbe 1mposs lble task of 
43 

giving a casu1st1oe.l claflnltlon. Hence, Article sa, as it 

finally emerged, s 1m ply states a 

A treaty 1s void li'l at the tlme of lta 
conclusion, lt eonf ~ts wltb a peremptory 
norm of general international law. For the 
purpoSe of the present conventl::J. a peremp-
tory norm of general lnternatio law ls a 
norm accepted alld reoognlae4 by the lnter
natlonal community of States as a. whole as a 
norm from wblo b no deroga t len is porml tted an<1 
wbJ.cb can be mod1f1ed only by a subaeqaeot 
norm of general lDternational law bavlng tbe 
same character. 

!!D§:!'c!::O:an·iBaluiJPD g( I1~uar&at&go 

!be reasons tor the non-lnetusion of lllostratlons 

1n the text may ba found 1n the n.c•s commentary to Al'ttole 

60 of the 1966 draft. The commentary says tbat "tbe Comm1ss1on 

dec 1do4 against lncludlng 8llJ examples of rttles of .1111 sagos 

in the article for two reasons. Flrst, tbe mention of some 

42. XBIXQ, Vol• 2 (1963), P• 62, para 2e 

43. ct • .everlgents (Greek delegate) t UJiCL~t Firat 
seas ton, Offlo la1 ReoordS, 1968, p. 2951 para lB. 
It was Waldook himself who suggested tho 
transference of tbe illustrations to the 
commentary. See XiUf&.t Vol. 1 (1963), Pe 77. 



cases of treaties vold for conflict wltb a rule of ,1gg ,c.aani 

mlghtt even wltb the most carefUl drafting, lead to mtauD.del'• 

standing as to the posltlon aoncernlog other oases not mentlone4 

1D the article. Secondly, 1t the Commlsslon waro to attempt to 

draw up, even on a selective basts, a llat of tbe rules of 

lnteraatlonal law whlcb are to be regarded as havlng the 

character of J.gs cggeg1 lt mlgbt flnd ltself engaged 1n a 

prolonged studY of matters wblch fall outside the scope of 
44 

the present artleles." 

In fact, many examples of ;taL soau were suggested by 
46 

the members of the ILC but as every one of the suggestions 

was opposed by two-thlrda of the members, none was found 
46 

acceptable. Some members tbougbt tbat the exlstenco of 

lnternatlonal ius eggeg ls so obvious that the mention of 
4? 

examples was superfluous, and others bal1eve4 that the text 
48 

was stronger by belng general. It was also sald that 

enumeration of examples would glve "a restrlctlve connotation 

44. 

46. 

Ai.JL.t 1967, P• 411. 

fbesa examples lllolude4 problbltlon of use of forca., 
plracJ R!ld slavery, paaaa sypt ePeap4'' e...JLI;_ 
tit::~1\y e:~!~~u::~E!!~~:s~:o:. ==e~i~&, 
domestic 3 or lsdl.atlon, freedom of tha hlgh saas 
and selt-determlrmtlon. 

Sohwarzenberger saroaatlcally remarks that 11 tbe 
Commlsslon could reaob tbe requ1slte ma.jorlty on 
one negative proposltlona agalaat any formula bJ 
ublob to deflne lotarnatlonal 3us cogens." See 
"the Problem of International Publlc Pollett! 
c'U'EPQS Jtegal f£Rblemlt vol. lB' 1965) , P• 19 • 

47. De Castro (Spaln), ~, First Session, Otficla1 
RecordS, 1968, P• 3D;Para 1. 

48. Nacbabe, ~! sasslon 18, Mtgs of the Slxtb Committee, 
1963, PP• ~se;-27. 



49 
out of keeping wltb lte tlexlbUlty and vltalltt'. Gross 

also preferred a simple statement of tha prlnclpls of J.U 

gpggna and the nullity attached to lts v1olatlon and dld not 

oonsl.der the.t the fallure to define .191 gp~ena was a weakness 
60 

as any det1n1tlon was at bast an approx~atlon. 

Whatever mlgbt have been the dlfficult1es involved 1n 

def1n1ng jus cogea wltb preclslon, lt was generally recognl

zed that, due to vagueness and uncerta1nt1 of lts content, 

the art1ole on 3us aggng mlgbt lead to a sltuatlon where lt 

was not possible to ldent1fy a paremptorr norm by ob3eot1ve 

arlterla. Tbe main apprehanslon expressed was that States 

mlght indulge ln what Leo Gross called 11auto-1nterpretatlonn .. 
and 1ndlscrSmlnately resort to this amorpbous • peremptorJ 

61 
norm• as a convenient instrument of unUateral denunoiatlon. 

Intractable problems of ldentlf1oat1on might encourage the 

States to go back on tbelr pledged )lord wbene"Ver 1t suited 

them and em1)loy legallstlc jargon to glve their treacherous 

actions a facade of legltlma.acY• Io tbe absence of ob3eotlve 

erlteria with wblch to ldentlfy peremptory norms, one mlgbt 

envisage a situation where 11wbat mlgbt be .1ps coggu for one 
62 

state would not necessar 11¥ b9 Jna on gaM for another State." 

Mlss Lalll'ens of Indones 1a pn1Dted out 1n tbe s l.xtb Committee 

Perdomo, IQiCL%1 Second Session, Offlclal RecordS, 
1969, p. ea, para ea. 

50. XBILQ., vol. 1 (1963), P• 72, para 69. 

61. See Slnola~1 ~. Flrst Session, Oftl~lal 
Records, l9ti8t --p;304. 

sa. Ibld., p. sos. 



of tbe Qe.naral Assembly that tbe ~Wi SRiWDI Article "showed 

once agaln, that lt was one thlng to state a prlnclple or 

rule of 1nternst1one.1 law ln general terms a1ut
6
3ut.te another 

to gtve a 4etalle4 account of lts emct scope." Pranols 

Vallat of the UoltecS Kingdom stated ln the Vienna Conference 

that a State m'f:t contend that lt had not accepted a rule as 

peremptor)' nol'me Hence, lt was sal4 that the content of tbe 
66 

peremptory norlD waa nexoeed lnglJ s peoula tlvett • 

86 

In a Vel''! forthrt·~ht atte.ok on tb9 ,\QS .e.agaga provtslon 

in tbe draft artlcles 1 Scbwarzenberger oblel"Veclt 

In thle partlcular case, the beauty of a 
genel'al • as 41at111ct f~Jom aD1 more specltlc • 
formula of lftternatlonal ,ubllc pollcy 1s that 
lt lee.vea everybody abso11lte11 tree to argue 
for or agalnst tbe .1.&1 ggg~ character of nftl' 
partlculBr rule of lnterut onal law. 66 

sucb a sltuatlon would affect the sanotltJ of .. pledged 
67 

word"• Scbvarzenberger fUrther po1Dted out that 11 tbe 

un tlateral invocation of Jgs S2DDI as a 3Ustltloatlon of 

non-comp11anoe wltb a bUrdensome treaty becomes a novel ~m 

of restrlctlq the area of the rules governing the prlnolple 
158 

of conaeat." 

sa. JWI.l, sesslon 18, Mtgs ot the Sixth committee, 
1983, P• 24. 
.llliQLl, Seoond Session, Otflclal Recordl, 1969, 
p;-9'7, para 55• 

Smell (New zealaDd),~UD~Llt Firat session, Offlc1a1 
Records, 1968, P• 312, para 61. 

68. Sohwaraenberger1 
11fbe Problem ot International Publlo 

PollcJ'' t Qpr£qDJ La raJ. PrP\ll'Mt Vol. l8 ( 1968) t P• 2l3e 

67. Ibld., p.2~4, para 9. 

68e Ib1ci. 1 . Ill 



Surprisingly, the main Artlale on J.Uf! araou was 
approved by an overwhelmlng maJority of the members of the 

ILC • WbUe some mambers balled lt as an lndlcatlon of lta 

ulde acceptance, others accused the members of somethiag 

57 

short of bypoorlay. Referring to the near gnanlmous approval 

by tha ILC of the provisions on 1gp ~ggepa, ona delegate at 

the V leona conference observed that nmcb need not be read 

lnto lt bec8USe 1f one were to eslt the delegates to vote on 

democracy everyboa, would vote 1h favour of 1t lilt later 

start glv 1ng thell' own lftterpretatlon of what democrac1 
69 

meallte Br lgga also spoke 1n the same ve ln ctur lDg the lLC 

dlscuslons, stating that be was puzzled over wb,y so manr 
States bact endorsed the art1Cle on ,tgs sos•DI• He preswnec:l 

that one ot tbe reasons was that jurists considered tbat 

tbe notion ot 1Dternatlonal publlc order appropriatelY 

covered a theoretical structure. He sald tbat it cost States 

nothlng to adopt a hlgb lllOral tone and condemn treaties that 

1ft 8ft1 eaae theJ were unlikely to oonolutte, sucb as treaties 
60 

pTomotlag the wse of force, tre.fflc ln slavea 01' genoc 14ea 

Of course, the moat stlnglng crltlclsm came from 

Sohwaraenborger. He observed that "as a result of tboae 

eo. 

Barroa (ChUe), QNCLZ, Firat sesslon, ottlctal 
Recorda t 1968, P• 299 t para 60e 

Briggs, XQIW,, vola 1 (1966), P• 40. In lts comments 
on the dratt artlolest tbe ~ldsb Government also 
remarked tbat States «o notlln any ease~_ enter 1nto 
treaties on subjects llke s ave trade. In tbe absence 
of a deflnltlon of ,igs BftMit "lt will ba possible for 
eacb State to lnterpret to fit lts own needS." .nur.a., vol. 2 (1966) .t P• 21. See alSo the comments 
OlS!nclalrt rmcLZt Flrst Session, Offlclal Recorcts 1 
lSGBt P• 304• 



deliberations (of ILC) a draft article pertectlJ adopted to 

the ldlosynoracles of a hypocrltlcal age has emergo4. It 

has all the trappings of a fasblonably • progressive• , 1f 
61 

unresllstlo thloklng"• 

However, it 1s submitted tbat soma of the arltlclsm 

against tbe draft artloles on Jus cpgana was misplaced because 

the Special RapporteUI' and also the members of the ILC dld 

make attempts to define and determlDe the nature and character 

of J9! gqgaAS,. BL\t1 jua oPMDit like lts sister concept 
1 publ1c pollcr• ln municipal law, Is lntrlnslncally incapable 

of precise 4aflnlt1on. It was aptly pointed out by a 4olegate 

at the Vienna Conference that even though terms 111m 'pub11o 

pollcyt bad not been adequately defllled 1n llll1nlc !pal law, no 
62 AS 

insurmountable dlffloultles ha4 ar lserl. I Ago also correctly 

stated0 lt would be bBZerdous to artlflc Ially f'l.x the bot1Dda

r1es of jgs ,oggapa bacallSe perempto17 norms were always 

suscaptlble to cbaoge. In fact, the wbole basls of Article 

64 of the Conventloa (deallng wltb newly emergent peremptory 

norms) was the assumption tbat the concept of ,1ps sooena wee 

dynamic and not a tat lc • 

one can glean fttom the ve.rlous dellberatlons on tbe 

artlcles relatlDg to jps spgena some attempts by the 

61. Sobwaraenbarger, De 56, P• 214. 

62e Soe observations of Abad Santos (Ph111pplnes), 
~ Second session, Offlclal Records, 19691 
j";9'4, para 24. 
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partlolpaDts to tlod some crltarle for ldentlflcatlon of 

peremptory norms. Tba suggested crlterla mlgbt not be 

completely adequate but they do glve some loslgbt lnto wbat 

was actually envisaged. De Luna thought that Mthe essence 

of ma SPDDI. was beat deflrte4 a sgnt£1£11 by tbe concept of 
63 

f1us dHPRDJ.tlvy"• Bllt obv1oll81l't suab a detlnltlon wuld 

not take anybody far because lt would suffer from belng a 

P'Si,!o P£&P91pl'• Yassaen was more articulate 1n thiS 

matter. \.,blle admlttlng that Jus sotttDI was "hard to 

ldentlfy and e.ppll", he attempted to formulate a crlterlon 

tor ldentltloatlon. According to hSm, that crlterlon was 
not tha number of States ecoepttng the rule because tbat 

number was not alwaya proportlonato to tho value and 1mporta11ce 

of the rulet lt was not even the formal source of tbe rule 

that could be the detarmlnlng factor as lt wae dlftloult to 

say wbetber it was custom or treaty that W\)Uld alwaJS take 

precedence. 11Thus, tbe only pesslblo orlterlon le tbe 

substance of the rulet to have the character of Jgg ogsgu, 

a rule of lnternat1onallaw must not onlY be eooapted by a 

large number of States, bUt lll\l8t also be found necessary to 

international llte and deeply rooted ln tbe iDternatlol'181 
64 

aonsc lenoo.11 

Sebtal RosenDe obaened 1ft the ILCt 

The concept of Jpg oogeu bad exlsted ln 
1Dternat1oft81 law for alOng time, even lf 
In inchoate form. There wel'e, hoWever, 

63e De Lana, n. 19t P• 12, para 63e 

M. Yasseen, n. 391 p. 63, para 39. 



profound differences of oplnlon as to the reasons 
for lts exlstenoe and tbe foundations on wbJ.cb lt 
reatedt some baaed lt on poaltlve law and others 
on natural law, wblle yet others attrlbtttect lt a 
blgher or avon div lne or 1g ln. BQt on one polDt 
there 1s general agreement, • namelY, that the 
concept of ips PIB'M• expressed some blgber soolal 
neecJ•••• u tlmately, lt was more soc lety and less 
the law itself whloh defined the content ot .111 
gpgg. 65 

Bartos sald tbat l.nternatlonal publle order was merely 

the superstructure of the loternatlonal community wbloh 

reslllted from tho evolution of lftternat1onal soc 1etYJ lt was 

the m.ln!mum of rules ot condUct necessary to make orderly 
66 

1nternat1one.l relations possible. Some members spoke 1n 

terms ot 3ULqQQM being tbe lrlterest of tbe 1nterrtat1oDB1 
67 68 

commuolty as a whole, "the 1ftterest to all" t and nthe 

lnctlspensable m1n~m tor the exlatenoe of the tnternaticnal 
69 

commnnltJ". Others obviously resigned themselves to tbe 

laok of ascertainable criteria for ldeotlflcation of perempa 

tory norms, and stated that lt was bettor to have soma rule, 
70 

however lmprec lae than no rule, and tbat "an imperfect 
71 

provision 1s better than no provf.alon at all"• 

65• ROSEU'lft9t n. 19, P• "13, para 4• 

ea. Bartos, 1b14•t P• 76, para 33• 

67. Laoba, lbl4., P• 681 para 7. 

68. !uDkln1 lbld• t P• 69, para 22e 

69. De Luna, n. 31, P• 391 para 34. 

70. Cardleux1 lbld., P• 401 para 51. 

?1. Santos, n. 39, P• 9&, para 24• 
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Sinclair suggested three alternative solutions to the 

problem of ldentlflcation of peremptory normsa (1) ~haustlve 

enumeration of exa~ples of jus cogena. The ILC ooneldered 

this method but decided against it. (2) Illustrative enumera

tion. As has been already pointed out, thls method was 

1n1tially adopted by tha ILC but was later abandoned. 

(3) writing lnto the e.rtlcle on Jgs corteJ)S. "some means or 
12 

test". 

Gros, on the other haod, preferred a simple state11ent 

ot the principle of .1us oogags aDd the penalty of nullity 

attached to a treaty contllotlng wlth 1t. He thougbt that 

international law always evolved through state pre.otloe and 

judlclal declslons and ,tus og;tns could also follow that 
73 

course. 

In the commsntary to Article 53 of the Convention, 

lt was stated by the ILCa "The Commlsslon considered the 

r lght course to be to prov lde la general terms that a treaty 

ls vold lf lt oonf'llcts wlth a rule of Jus cop;epfi and to 

laave the fUll content of the rule to be worked out in state 
74 

pract1oe and in the jurlsprudence of lntornat1ona1 trlbunals. 11 

stating that hls delegation "v1eved wlth ooncern" thcl 

uncertainty lurking 1n the above quoted commentary, the 

'12. Slnolalr, n. 30, Pe 304. 

73. Gros, De 30, P• 75e 

74. ~t 1967, P• 410. 



delegate of the United Kingdom observed thot "the adoption of 

suoh a course (t.e. leaving Jus cpmo to be worked out in 

state practice and jud1clal decisions) would be equivalent 

to prov1dlng 1n a penal code that crimea should be panlshe4 
76 

without speclfytng wbloh acts constituted crlmas." EVolution 

ot 3U§ gogQDI tbrougb state practice 1nvo1ve4 the processes 

ot customary lnternatlonal law and '1 it was unsatlafe.ctory to 

leave lt solely to the ambivalent processes whereby customary 
76 

lnternatlonal law gradually emerged•" The u.s. delegate 

62 

also stated that he vlewe4 the we qQgeg article wltb •concern• 

because "tnetaDt declarations and paper resolutions dld not 

ostabllsh customary lnterne.tlonal law, much less d14 they glvo 
77 

lt peremptory character ... 

'fo meet some of the crltlclsm levelled agalnst tbe 

1966 draft Artlole 501 tba Draftlng Committee included a 

detlDltlon ln wbat 1s now Article 63. It saltb "For tbe 

purposes of tbe present Convention a peremptory norm of 

general lnternatlonal law 1s a norm accepted and reoogn1ae4 

by the 1Qtarnatlonal community as a wbole as a norm from wblob 

no derogation ls permitted and wbloh can be modUled only by 

a subseqQent norm of general 1nternatlonal law having the 

same oharaoter.•• 

76. S lnclalrt n. 30, P• 304, para 64e 

76. Ibld., P• 3061 para 60. 

71. WiCLZ,1 second Session, Off1cla1 Reoorcts, 1969, 
p. 102' para aa. 



Slnclalr, whose crltlclsm of the draft e.rtlcle has 

already been referred to, appears to have been sat1sfie4 to 

some extent wlth the lncluslon of the above deflnltton 1n 

Article 63. EVen though he stated that lt was JllOre 1n the 

nature of descrlptlon than 4et1Dltlons, he conceded that lt 

was ''some sort of a test for the 1dentlfloat1on of peremptory 
78 

norms", and that lt "constitutes an 1mpr~vement on the text 
'i9 

originally proposed by the Commission." 

Tbe phrase "lnternstlonal community as a wbole" 1n the 

so-called deflnltlon of jya ooe~n! in Article 53 of tbe 

convention, hss glveD rlse to vlde divergence of opinion 

regardlng lts lntarpretntlon. In fe.ot, the Unlted States 

delogat ion sug~asted an amond.ment to the draft artlole for 

the purpose of ma.klq "the text more expllo lt by stating that 

lndlv 1dual states and groups of states should have a voloo ln 

formulating jua oggens. and that regard must be bad ln deter

m1n1n~?, what 19s ,sgggna was to the wlll expressed in tbe 
80 

national and reglonal systems of the world... Thla amendment 

78. Slnala1rl."V1enna Conference on the Law of Treaties", 
.EJ£, vo 19 (1970)' p. 67. 

'19. 

so. 

I4.,_Tba ~~D., lftA'lilP)ta! pp t~LD1f gf =IA$'9e ( 1973) , 
P• 121. T oug e do n tlon . lu4e4 lnArtlc 63 of 
the Convention bas not completely removed uncertainty, 
Stanford thlnks tbat "lt 1s doubtfUllsbowever, whether 
ln the present embryonic sta~e of tb doctrine any 
greater preolslon can.~ atta1DG4." see, "Unlte4 
Nations Law of the'Tlle~conferencea First Session", 
lmatt vo1. 19 (1969), P• 66. 

Sweeny (u.s.), lm9LZ1. First r.casslon, Offlclal Records, 
1968, P• 2951 para 17. 



was found uneoceptable for the obvious re~on that the very 

bas ls of the rules cf Jus .. aqgEHl§. was to exclude indiv ldual 
81 

or group preferences mllltatlng against community values. 

At the Vienna Conference, the delegates formulated 

thef.lt own crlterla to detar:ntne the meanlng of e.acaptance 

e.lld recognition of e. rule or J.qs goggD§. as such by tbe 

international community 'as a wbcle'• For Rosanne (Israel), 

ths ~ssenttal polnt was the universal degree of recognition 
82 

and not the form ln whlch sQoh recognition was expressed. 

!<earnay (USA) adopted a nsga.t1ve test and thought that the 

PJ''OV is ion 1.n the article "wol!l4 olea.rly reqn1re, as a m1nlmum9 

thQ ~bsenco of d1ssant by an 1 11portant ela,nent of 1nterne.t1onal 
83 

ao:~nun1tyt' • 3Ut, 1 !t;portant ale:tent• part of Kearney's test 

ls susceptible to highly subjective !nterpr~tat1on. According 

to 31loa tang, the delegate of Cameroon, a rule or Jus ~gge~~ 

·Just have seou:ecl reco~n1t1on and a.cceptanea by "the greater 
84 

part if not the whole of the international community•. Tbe 

Libyan deleffQte said that he was votin5 1n ravour of' the 

article on the understanding that "as a whole" means ovar-
86 

~hal~1ng ~jority. But, for Harry of Australia lt was not 

"e 'flatter of majority voting" and vhUe absolUte unanlmlty 

~ght not be necessary, tbe r~le ~t ius cogeo1 must have 

Ble Ct. Alverez Tabio (Cuba), 1b1d•t P• 297e 

82. Rosanne, 1b1d., p. 3ll, para 40e 

83. Kearney, yNCL%t Second Session, Oftlclal Records, 
l969CJ p. 102, P8J:'&. 22. 

84. ~!loa 'lang, 1bld., P• 981 para 60e 

86. ..:1 Bacccuch, ibid., P• 106, para 63. 
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secured "the substantial evncurrenea of all the pr1nc1pa1 
86 

legal syste~u. for the F.ronch 4Glegate the whole issue 

was full of r1ddleSi does 11 a.G a whole" meaD tll\animoua 

aeeeptance by all the States? Or oy a large nu~bsr of 

States, and 1£ so, bow ~ny? ~bo would dealdo tb18 question? 

If lt ~tu-:s to be an arbitrator, how collld be make th~ law an4 
8? 

not just 1nterPI"0t 1t1 If the article means that the 

:na.Jor1ty aould bl'lllg into existence Jpg AAQQ§ rulea valid 

etsa g;nea, "the result will be to create a new source of 

tntornat1onal law subJect to no control and lacking all 
88 

rospons1b111tyn. It would offend againSt equality of states 
89 

'.Jho '.~~ere bound only by consent. 

It is o~ioun that any lnststenoe on a'so!utelJ 

unanimous acceptance of a peremptory norm ls to praotlcally 

exclude all poss1b111t1 of 1ts coming lftto existence. It 

is d1tt1oult to accept that "lnteraatlonal community as a 

whole" amonnts to "all the states 1n the world" • It 1a 

eu~mltted t~t 1t ls sllffloJ.ont to bring a peremptory norm 

1nto existence 1f 1~ is accepted bJ a substantial maJorltJ 

of States represent lAg tbe prlna lpal legal systems of the 

world. 

ss. Uarry1 qNCL~1 Firat session, Offlclal RecordS, 1968, 
P• 388, para 16. 

87. Hnbert, UNCI.l1 Second Session, Oft1cla1 Records, 19691 
P• 94, para l1. 

sa. Ibld., para 17. 

89. Ibtd., P• 951 para 17. 



IS U.N. CHARtER JUS COQJBNS? 

zm Qberlt£ AI 'YAlua-or1eptt4 JUfiiRYdeng• 

Anotber aspect ot Jus 99SIDI that was very much 

debated was whether the prov lslons of the Unlte4 Nations 

Charter ars themselves ius SQ!leQ£ by ·v lrt11e of Artlcle 103 

of the Chartar, wh1~h prl)vides that the obligations under the 

Charter prevail over other confliottn~ treaty obllgat1ons. 

Radha B1nod Pal thought that "tbe whole perspeot1ve ot 

Unlta4 Nat1ons policy could be cbare.oteruea as val.&te• 

oriented 3urlsprudenoe, cUracted towardS the emergence ot 

public order tn tho international community "nder the rula 
90 

law•" In fact, Pal introduced an amendment to the dr~t 

arttcles 1 which confined tba rules of Jas egf3:CIDS1 to the 

provlslons of the u.N. Charter. This a.mendment was later 

t41tbdrawn as many members expressed themselves age.tnst suab 

a restr1at1ve ocnnotation of ,tyg cQJI!lM· Ago aorreotlr 

pointed out that all the provisions of tho u.~J. Charter were 

not 1gg gggana and, aonvoroaly, not all rules of J»s cpgena 
91 

were incorporated in tho Charter. Waldook also expressed 
es 

the sams opln1on. Ba~too polnted out that the ooncept of 

Jns cogang was not born 1ft tba Charter and tba.t the Charter 
93 

merelY representri a stage ln the process. Thougb lt would 

eo. Pal, DILQ, vol. 1 (1963), P• aa, para 64. 

9le Ago, 1blde 1 P• ?le 

ea. Waldeck, ibid., P• 97. 

ea. Bartos, ibld., P• ae. 



be going too far to state tbat all tha provisions of the 

Charter bava the character of ,tus gpgopa, some provlslona 

of the Charter were mentioned as examples of iu§Mcogey. 

!be ue of force contrary to Charter P1'1nc1ple:A nOll• 

interveotlon 1n the domestic affairs of states, state 
96 97 

soverelgoty1_1ndependenca of states, pa.cltlc settlement 
S8 99 100 

6'1 

of d1spntes, sovereign equality, human rights, ancl se.l.f• 
lOl 

cietarmlnation were s;JlOllg the Charter pr ina iples and 

provisions that were refarred tQ as having the character of 

.umww. 

Tho second aspect of the question was ~bather Article 

l03 of ths Charter transformed all the provlslons of the 

Charter into rules of .tgs ccagEUli• Tammes argued 1n the 

s lxtb Comm1 ttae of the Qeneral Asse,ably that Art lela 103 

95. 

Marasoa (Italy), ~. Second Sesslon, Offlolal 
Records, l96~t P•JD4i Valencia-Rodriguez, 1bl4., 
P• ea. para ~. 

MakareLV lcb (Ukrnnlan SSR) t ibid., P• lOOS 'l,urln1 lbld•t 
P• 1061 para 48' Groeppar 1 1b1d., P• 96, para ea. 

96. ~JUr1Dlib1d., P• 106, para 481 ~ka.ravlcb (Ukranlan 
SSR)i bld., P• 100. 

es. 
i4a.rasca ( Itall) , 1b1d., P• lD4. 

Valone te.-Rodr 1guez~ ibid., P• 961 para 38; Tyurln, 
1bl4., P• lOS, para 4Be 

Valencia-Rodriguez, ibld., Pe 96t para 35t fJUrlnt 
ibid., P• lD5 1 para 48. 

100. Groepper, ibid., p. 961 para 26. 

101. Tyurin, ibid., p. l05 0 para 48. 



rendered the provlslons of the Charter peremptory as far as 
102 

member States were concerned. However, Schwalb pointed 

aut that tho Rfffl~¥ WI!A£Atp1£eg of Artlale l03 of the 

Charter lndloatecl that what tha draftsmen of the Charter 

really bad 1n their mind was the poss1b111ty of the Charter 

obl1ga.tlons oonfllott.ng ~11\th the pre-extstlng and not the 
103 

tutura treaty o~l1gat1ons of the member-states. Tbla 

posltlon can be brouabt out o1oarl7 when Article )03 of the 

Charter ts compared with Art1ale 20 of tho covenant of the 

League of nations. Whlle Artlclo 103 says that lf obligations 

of the members ullCler any treaty oontllot wltb their Chart• 

obll~stlons, the latter "shall prevaU"; Artlole 20 ot the 

Covenant spec1f1eally created an obligation on the mambars 

not to enter into treat1es confllotlng wlth tne1r obligations 

under the cover-ant. However, Article 103 of tbe Charter 

employs a language whlch is wldo enougb to cover botb fUture 
1M 

as well as past treaty obllgatlons of the members. It la 

submitted that as tar as past treaty obligations are concerned 

Artlele 103 can be treated only as a p1•ovtsion incorporated 

13A Mlla4AAta aglel.a because, even wltbout Art1cle 103, the 

Charter provlslons, belng later ln point of time, would have 

102. Tammes (Notherlan~~~~ aASmt session 18, Mtgs of tbe 
Slxtb Comm1ttee1 ~~ P• e. See also Mcrte.tr, Z!a 
!.AU p.( "iattes. (1961J • p. 217. 

103. Schwalb, AIUI.t 19671 P• 988. 

lD4. In its Oomment to Article 26 of tbo 1966 dratt1 the 
Internat1ona1 Law Commission stated that Artlc:Le 103 
of the Charter aDd Article 20 of tbe ~ovena.nt aonte.lne4 
nelngle clauses wh1ab look both to the past and the 
.future" • ~' :W67, P• 344. 



preva!.led over connlcttng past treaty obligations. Hence, 

the real slgnltlcance of Article 103 lles more in its effect 

on fUture treaty obllgat1ons. 

i'AIQM pt A£t1ole lOJ 
~he question than artees \zhether Article 103 of tbe 

Charter 1s eff1oao lous enc-ugh to crJOfer on at least some ot 

the Charter provlslons the charactel' of J,us.sauns. The 

answer may depend upon wbGther a provlalora 1n a treaty 

parmlttlng no 4erogatlon of tbe provislons ot that treaty by 

a subSequent treaty, would have the effect of transfomlng 

lts prov 1s lons lnto rules of Jqp gpgega. In 1ts commentary 

on draft Article &0 (of 1966 dratt), the International Law 

comm1ss1on mndo the pos1tlon very clear. It statoda 

Nor would 1t be correct to say that a prov1s1oa 
in a treaty possesses the ahare.otor of ,\Q~ o,giP.I. 
merely because the parties have stipulate t t 
no derogat1on from that provls1on 1s to .be 
permltteCI, so that another treaty wh1ob oonflloted 
wltb that provlalon would be vold. sucb a stlpula
tlon may be inserted in any treaty wlth respect to 
anr eubjact matt&r for any reason which r4a1 seem 
good to tbe parties. Tba conclusion by a partJ 
of e. later trenty dGroge.tlng ft'om su·:b a stipula
tlon may, of course, engage lts respona1b111ty 
for a breach of the earl1ar treaty. But the 
bl'eacb of tbe etlpulat1on does not render the 
treaty vold.... lOS 

105. M.IL,, 196?, P• 4lD. See also the stp.to!.'lent ot 
Yasseen1 the delegate of Iraq1 PNCLZ, Firat Session, 
Off1o !al P.eeords, 1968, p. ~6. 

~teNatr, ho~ver, thought that some provtslona 
of the Charur ere of conatltutlve or seml-leglslatlve 
character and the parties c~nnot contract out of theml 
and that any treat)' oontraventng the provisions of the 
Charter is vo1d. See LMl .ot fl:eatf.ea (~61) 1 P• Sl? • 

••• contd. on next page 
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'lbe commentary proceeded t'Urttler to state tilat ''It 1s 

not the form or a general rule of international law bUt the 

particular nature of the snb3ect-matter wlth whlcb lt dealS 

that may, 1D the opinion of the Commlsslon, give 1t the 
106 

character of ,tus SAUD§•" 

70 

Apart fro:n the provisions of Charter, some suggested 

examples of 1ua cogega included prohibition o£ QSe of force, 

gagta .wm!d aetyallAA and £aJms .slc • ..atantil~U• RegardlDg the 

prohibition of the use of toroe, there seems to nave been a 

fUndBmental ~1sconcept1on 1n tha ~inds of &ome of those who 

partiotpatad 1n the dal1Mrath.ns of the n.c, the Sixth 

Committee and the V!enna Conference. Soi!lO of the ;>artlclpants 

expressed the opinton thnt a treaty obtained by use of force 
10'7 

~ vold for aontraveninr; Jus co.r;r~ps. It is submitted, how-

everp that a clear disttnation !'llWJt bo drawn between a treaty 

whose object ts use of force and a treaty ~hose ~onclusioo 

ls brought about by use of foroe. WhUo the former 1s void 

for llle~allty of object (1.e. for contravening a rule of 

jyg, aagena), the lattel' 1s void beca1.1se the c ,,nsent 1a 

v 1 t 1& ted by eoerc ion. T ttus , the latter treaty 1s vo ld not 

(contd. from last page) 
But, FitzmaurlceL tn hls Tb1rd Report to the ILC, 
expressad the op nlo::1 that .Art1ala 103 of the Charter 
does not render vold a treaty confllatlllg wlth Charter 
obligations but only wakes it unenforceable. See 
Fitzmaurice's 'rbird ita port in XJBD&.t vol• 2 {1958), 
P• 43. on the other hand, Zch,o~elb thinks thatt for all 
practical purposes, there will not bo muab dltrerence 
between nullity &nd uneuforceability. See ~' 1967, 
pp. 959-60. 

106. ~' 1967, P• 410. 
J.07. FOl'" 1nstance1 Tun~in expressed that opinion. DILC.t 

vol. 1 ( 19631, p. 235, para 36. See also Ago's 
statement in Xll~, VOle 1 (1964), pto lp Po 23e 



tor contraven1ag ,1J.t§. gggeqa bUt because of v 1t!ate4 consent. 

As polnted otlt aboVe, pagto sgpt seaandl was one of 

the rules of 1nternat1onal lav that was frequently referred 

to by the members of the no as havlng the character of a 
lOS 

peremptory norm. However, Ago pointed out that lt ggt1 

sunt s~af\DdA was e. rule of ins gof!!Dit then all the prov 1-

slons tn a treaty ~ould eutomatioallY acquire tbe character 
109 

of 1qs S!SUI.• If PM'" §RQ' geaagd! 1s a rt~le ot JJH. 
gpsena, lt means that a party to a treaty cannot opt out of 

lt whereas the vary effect of iQS .aJ2JU!Q! 1s to nullify a 
110 

treaty that contllots wlth a peremptor7 norm. A8 agalnat 

the op1n1on that pagSft. aunt ur,xandA itself Ss a rule of .tu. 
c~;, there 1s the other school of thought aocordlng to 

whlch tbe acceptance of sucb a rule would water down acta 

aupt servArui§ and nt1lllfy the sanottty of the pledged word. 

Thera ts an obv lous oontradlotlon 1n botb stan4po1nta. AS 

Alclve.r of &cua.dor rightly pointed out, there was no reason 

why a treaty "hloh consl.sted of nagrant 1njust1oes should 
111 

be consldered sacrosanct jast beoaase 1t vas a treaty. It 

1a submitted the.t the maxim pacta sunt U£VapsJ.! should be 

lOB. For inatatlce Tunk1n, xnn.c, vol. 1 (1963), P• 197. 

109. Ago, lbld., p. 200. 

110. AS Suy observes, tt;tgs .cgg@D,§ together wlth riJil' sJg, 
SSQ,t,lbQI were at the aotipodes of ~principle pacta 
sun servanda"• n. 29, P• 93. 

111. Ale ivar, .QAQ}l, session lB, Mtgs ot the Zlxtb Committee, 
1963, p. 42. 

7l 



applied only to those trestles wbloh are otherwise valld al'ld 

1n conformity wlth 1R1 .IQBtll• 
112 113 

Bartos and Yasseeo have contended that rebuLS!9. 

stnntlbug doctrine 1s an example of .1.91 gggans. If that be 

so, lt means that a state cannot cont~act out of tts rlgbt 

to denounce (\ treaty on thEt ~ound of' vital c~e of circum. 
114 

stances. 

Riske tDV.Wftd 1D •ne,lg\tioo§,'!fes,ts• 1 etc. 

The aboVe discussion clearly demonstrates the dangers 

present ln maklbg faclle generallzatlons or in adopting unt

cUmenslonal approach 1n attemptJ.Qs to flnd er1ter1a to 

ldentlfy peremptory norms. Attempts to 1dent1fy rules of 

3us .smmnl and olasslty them under broad beads bave also bean 

made by so"Jle jurlsts. Verdross tbought that immoral treaties 

were those tfhlcb prevont or Impede states 1n performing their 

moral tasks llke maintenance of law and or4er, defence of tbe 
llS 

country etc. Ro class lfled peremptory norma into a ( 1) rules 

prohlb1t1ag onoroaohment on tbe rights of tblrd statest 

(2) roles of humanltarlaD abara.cter; and (3) the Charter 

provlslons. Llssltzyn thinkS rules of .tua gggana prohlblt 

treatles that afteota (1) the interests of lndlvldue.ls or 

groups of lndlvldaala (genoc1de1 slavery, etc.)t (2) the 

112. Bartos, DII&t Vol. 1 (1963) t P• eoo. 
Yaasean, lb1d. 1 pp. 1~250. 

See Schwalb, IMUMt 1967, P• 968. 

Verdross! "Forb14den !reat1es 1n Iaterna.tlonal Lav''t 
.M,lL.1 vo~. 31 (1937) 0 P• 674. 



interests of thlrd State~!& 6D.4 (3) the interests of the 

organized society Itself'. These and maoy othar Ulustra-

tlons or broad categories of' alleged rules of ius eogaDI do 

not help ln l.Aylng down a read111 ver1flnble crtterla to 

decide tn a glveo cast:) whether a rule 1a or is oot peremptory. 

i~hlle some jurists felt, :.s did the International Law 

Commiss ton, that the content ot lne cgrJl_Q! nmst be lett to 

be evolved by the jt.tdlclar!', others thou~ht that thll solution 

was not acceptable becallse 'here must be some or1terla even 
117 

for judges to ldantlfy peremptory nort!L9. In spite of the 

pursuas1venass of the latter opln1on, it would seem that 1t 

1s not possible to construct the foa.r oorners of tbe ooncept 

ot ~gs gggen§ 1a1itb tile belp of any ready-made 1 teats• 1 'detl

nlt1ons• or 1 orlter1a• • Like public policy of munlolpal law, 

the content of j»l! sggen~ can be \rorked out and evolved slowly 

on the anv 11 of time ancl experience and not by a Eior.,.i 

sollltions. 

E"--ERJENl:E OF A NE'.H RUL!~ OF JUS COilBNS 

ti:kil!cit ~~ a "lgg &oil. oQ&gllA£¥" 

Section III of the V1enDB Convention deals wltb 

ttTerminat1on and suspension of the Operation of Treatlea" 

and Article 64 wblob was placed under thls Section, bas the 

heading "Emergence of a oe~ peremptory norm of .~eneral 

U6. L1ss1tzya, PApers AQd .frqgeecUMs of LASRDJ.sft1 
CgBtgrenge, P• 91. 

11?. Tunkine ibid.~ P• as. 



lnternatlonal law11 • Artlole 64 provldeaa 

If a new peremptory of general tnternatlonal 
law emerges, any exlstlog treaty whlob 1a lD 
oonfllct wl~b that norm becomes void artd 
terminates. 

As bas been already pOinted out, tile above prov lslon 

owes its existence to the sagg~stlon made by Lauterpaobt 1n 

the Commentary to bla draft Artiele 15. 1'hG rationale of 
llB 

Article G4 1s that ,l,Us e;ge,q!, 1s not sta.t1c but 4ynam1o and 

74 

the ex1sting rules of JW! i~AI are not 1mm\ltable but sub~eot 

to change and modiflcat1on. Artlcle sa of the convention 

ltself recognuee the d]llnm1o element 1n .ta! eogefli by prov ldlog 

that a rule ot Jgs .sggeu "can be mOd ltled only tt-y a subSequent 

norm of general international law having the sama obaraoter"• 

AS the ILC stated, Artl.cle 64 1s lndeecl e "logloal corollarl'' 
120 

to Al'tiole ea. 
However, it was argued by Blshota, the TaozanlaD 

delegete e.t the Vlonna conference, that the latter part of 

Article 63 quoted above weakened the text and that oew 

peremptory norms can only add to the exlsttng onee bUt not 

deroJate from them. ·~hus, he pleaded against the mod1f1cat1on 

or a.brogatlon or the ex1st1Dg r~.tl.es of Jus cggans, even by nev 

118. 

119. 

Waldook, UNCL~, Fl.rst sesslon, Of'flol&l Recorda, 
1968, P• 327J and also ustor, ..DAOB., session lBt 
Mtga .• of tbe Slxtb Commlttee, 1963, P• 40. 

In lts Report to the General Assembly, the ILO statads 
n • •. it would b9 clearly wrong to regard even rules of ¥'' ~MIDI as Immutable and incapable of mod1f1eatloa 
n t e llgbt or future developments." Allkt 1968, 

P• 264• 

Ibld•t P• 291. 
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121 
rules bavlng the same character. A slmllar vlew bad 

18a 
s1rea41 been expressed by Roanna 1n the ILO. Po1ntlllg 

out the untenabilJ.ty of the above v lew, de Luna obs91'Ved 

that emergence ot new peremptory norm need not be looked upon 

as a negation of tbe exlstlng norms tnat sbollld ce taken as 

constlt~tlqg an "adVanoan because international law was 
123 

11mov iD.g 1'orward and not backward" • £Apnaa lalDg tbe same 

polntt Perdomo, the Columbian delegate at the V lenna 

Conference, obsarved that the principle of iY§ gogena 

incorporated 1n Artlole 63 was "not an lmmutable and r1g14 

notion, slnce 1t made 1t posslbla to elhnlnate obsolete 

r~les and to 1ntxooduce new rules refl·3ot1ng the evolution 

or the lnternationm.l eommunlty. Its very nax1b1llty ls 
124 

lts v 1talltr.11 

121, 

126 
A ~taw rule of 3AA cgppf. m&.f emerge, elther tbroqb 

Blebota, ~' lt,lrst Session, Official Records, 
1968, Pe ~ 
YBILQ, vol. l (1963) l Pe 74. Ago thougbt that tbe 
poss1bUlty of modlt cation of the ex1st1ng peremptor7 
norms by subsequent norms was only academic as norms of 
.1&11 eogega are of sucb faadamental chara.cter that their 
mod1tication 1s WlthinkB'ble. He al&o considered that 
tbe latta part of Article 53 weakened tbe principal 
part of 1te Ib14. t P• 65e 
De Luna, lbld., P• 75. 
WJCL%1 Second Sosslon, Offlolal Recorda, 1969, 
P• sa, para 61.. 
Bindshelder, the swtss dele!ate at the Vtenna Conference, 
aeked the ~xpart Consultant Wa14ock a1ar1i!Qat1on on 
five f!Uesttonst (a) How 4ld 3M eoGjn~ emerge? (b) Is lt 
created by custom or treaty or bot ? o) Sbould lt be 
acceptable to all States or only to a majorlty of them? 
(d) Should the new norm eonta1n a declaration that lt 1S 
pere""!ptory or '~ould 1t follow fro~ lts content? and 
(e) Is the norm va114 only 1'or tbe parties to a treaty 
or wa gmqgs? Ibld. ' p. 123 t para 66. 



customary or convantlonal processes. mven though the lLC 

stated tbat nany modltlcatlon of a rule of jus cogens would 

today moat probably be etfeoted by the ooncluslon of a general 
188 

multUateral treatY", lt ls obVlow;, thet the uaa of tbe 

words *'most probablY'' 1n tha ILC commentarr and the general 

phrase tn the text of Article 53 .. nnorm of gen~al 1nter• 

nat1\lnal lawn - 1nd1oate th~t the Co;mniss1on dld not exclude 

the poas1b111ty of a nev rule o~ Ja~.cgsftn§ emerging througb 
127 

cQstomary prooossoe. !he true position was admirably stated 

by Ago ln the ILO when be observeda "Peremptory rules may be 
in 

customary or even convent1onat/or1g1n, provtded that they bad 

beoome goneral rules ln the true sense of the term. TheJ 

mst aceordlngly be valid for all the members of tbe loter• 

national oomm\ln1ty, and. 1n particular they est be valld as 

customary r11les for states wbloh wcro not po.rt1es to the 
128 

treaty laying them dowa.11 

However, the qaestton ~ar artso as to how a new 
customary rule of ius sogeg can emerge so 88 to modlfy the 

existing one because the new custc~y rule would amount to 

an 11legal1ty at its !noeption for contllotlng wlth the 

existing peremptory norm. While thta problem may appoar to 

127. In tact, lt was stated 1n para 1 of the Commentary 
to Article 45 of tbe 1963 draft tbat a new rale ot 
ms gggna may ba establl.abecl neltber by general 
multilateral treaty or by the development ot a new 
customary rule••••" IW:.lLt 1964, P• 291. 

Ago, Dn&,, VOle 1 (1963) t P• 76e 



129 
b9 a formidable one, 1t 1s tnherent in tbfJ devslopment and 

evolution of all customary rules tlfhether of .1ua ~ogeg oharaotar 
130 

or not. 

The modlfloatlons of the axlstlng rules of iQs cpgepa 

through a general multilateral treaty 1s also not totally 

free from <iJ fflcult t.es. W1ll lt not be a seli'-contrad1et1on 

to say that a treaty is vold 1! it contravenes an existing 

rule of Jua cggena wblob, how·.;or, :na.y be r.odified by a 
131 

general multUatere.l treatJ1 If the e:xlatlng rule of JW1 

~ogeng 1tselt is a product of a gen~ral multilateral treaty, 

can 1t be :nodified by another such treaty? If so, should the 

parties to the latter treaty be more 1!"". num~r than tbe pr lor 

treaty? 'lhe aru;war may ba round 1n Yassean• s statement tbat 

lt 1s not the nwnber of the partie 1pants or the nature of tba 

formal source bUt "the true intentione of the ~ties", whlcb 
138 

are to be exa:n1ned "to discover the true force of the rule" • 

130. 

Joseph L. l~unz oeJ.lad this na challenging tbaoretloal 
proble~n wblah, as far as this wr1tor can see, has not 
yet found a sat1sfa~tory solut1onu. See "Tbe Nature 
of C&~stomary Internet1onal La~1 , ~' vol. 47 (1953) t 
p. 667. &It Briggs thinkS the question has createcl more 
dlffloulties ln theory tban 1n jj)ract1ce. See, 
''Columo1an-Perun1an ASylum case and Proof of Customary 
Internat1onal Lav•, &IlL, vole 45 (1951), ~"• 730. 

See generallY, Anthony A. D1Amato1 Pi--lofl£9~$ ~ 
gu~om in 1Qti£natiopfl_L§W (Cornol Un~vers ty ess, 
19 - Ithaca, London , PP• 4-20. 

131. Everigents, the delegate from Greece at the Vienna 
Coaterence~ ciacterl.llled tbe slt11at1on as •a vlcioWJ 
c 1rcle". c , Flrst Bess 1on, Offla lal Records 1 19881 
P• 295, para • 

132. DII&t vol. l (1963), P• ea. 



Artlele S3 of the Vienna Convention states tba.t the 

exlstlog rule of Jua cogeg can be "modltled" by a subsequent 

norm of general 1nternatlonal law bav log the Sal!le character. 

Does lt mean that the existing rule of ;Um.,.cSQDI can only be 

"modlfled" and not "abrogated", or "atlaulled"? Doas 11modlfl

cat1on" 1nolude uabrogation" also? Lauterpacllt thougbt tba' 

tbe later rule ot 1y1 gggay may "depart from" or be "contrary 
133 

tott ttla ex1st1Dg rule of~. Waldoak1s or1g1na1 draft 

Article l3lA4paragrapb 4 1nolucled the wen-ds "e.brogetes Ol' 

mod1fles"s hls <ll'e.tt A1"t1cle 1, paragraph 3(c) 1 wb1cb 

defined ius gogena, laid down that the exlstlng rul& mlgbt be 
135 

sobseq11entl.y 11 modlf1ed Ol' annalled"• It 1s possible to 

envisage a situation where the existing rule of ips ggzang 

1s totally abrogated and, ln lts plaee 1 an ~nt1rely new rule 

is substituted. such a poss1blllty cannot be exclQded even 

"nder Article sa, in op1t8 of the termlnolog1cal change• 

effected 1D its text. 

Lauterpacbt1 s Note to his Co~ent oo Article 16 
of his draft, 1b1d. 1 vol. 2 (1953), P• 1Di. 

~~ vOle 2 (1963), P• SSe 
Ibldet PPe 38-39e 



Chapter I'l 

SEPARABILITY OF TR&\TY PROVISIONS 
AND JUs comma 



Chapter IV 

BEPARABILUY OF TREAfY PROVISION 
AND JUS comms 

A treaty may ccmnlct wlth the rules of ctug .oPBant 

not necessarily ln lts entirety bUt only in soma of its 

provisions. CeJ'l the pr1nc1pla ot separability be applied to 

that treaty so that lts offending prov ls tons oaly ba treated 

as vold and the rest be saved? 

Article lS of the draft articles prepared by Lauterpaobt 

incorporated the prlnclple of aeparabil!ty by prov1dtbg tbat 
., 

11a treaty or any o£ its provl81ons, ts void 1r lts performance 

involves an act whlob ls lllegal under lntarnational law". 

i'be words "any of lts prov1S1onsu in Article 15 clearl.J 

provide for partl&l lovalldltJ also. In fe.ct Le.uterpaobt 

observad 1n hls commentary to Article 15 that the vold 

provlslons of the treaty were separable, and that "aftl' single 

prov1s1on involving an Ulegallty does not entail the nullity 

ot the treaty if the latter, taken ae a wbole, can ba upheld." 

However, Leuterpaobt observed tbat "this wlll not be possible 

lf the provision ln question constitutes an essential part of 
1 

the treat,... 

In his Second Report, Waldoak also made prov1s1oD for 

the sppl1~atlon of tbe prlnolple of sapaJ•ab111ty to treaty 

provisions confl1ct1ng w1tb a peremptor1 norm. Art1ale 131 

paragraph S of hls draft par.nltted sepal'abUlt,- 1f the 

1. Lauterpaeht's First Report, DlLC, vol. 2 (1953), 
p. 186, para e. 



offendlbg prov lsion "is clearly separable fro:n the remainder 

of the treat)"' and lf such a provision "is not e:asantlally 

conneote4 wltb the pr1no1pa1 objeot of tho treaty". In b1s 

commentary to Article 13, t!/aldock stated that "ubUe one v lew 

may be that ttl$ treaty containing void provisions should bn 

wholly vo1d11
, it would be preferable to allow severBDCe of 

provisions whlch involve "minor inconsistency with a .1.Yl 

.9BUD& rulett and are clearly separable from the rest ot the 
e 

provisions. 

In the n,c, Lacbs SU¥portecl the prtnclplo of separe-

so 

b111ty e.s formulated in paragraph 3 of Article 13 ot da.ldock•s 

drc.ft and sald that it ncontaine<l a very us~fUl and important 

prov islon that ~ould allow parts of an interoatlonal. instrument 

not of an intet'Sra.l character \'.lhic h ware 1lleg&.l to be detached 

from the main body of the treatYo r.ucb a provision would 

certe.1nly be lo the interests ot the fUrther development of 
3 

treaty la\11'1_-. on the other hand, Tablbi su~gestad that tha 

treaty should, under those c 1rcwnstances1 be treated as t-Jholly 
4 

vo14e He also thought that the distlnct1on1 sou~ht to 'be made 

in the Comment6l'y to Article 13, betw(•en "mlnor" and .. major" 
5 

infringement of rules of Jus_ppgey was untenable. :.11ss 

2. Waldoclt1 s Second .Report, &DII& 1 vole 2 (1963), P• 63. 

3e La.Ohs ( PolaDd) t X#AA VOle 1 (1963) t P• 68, para l2e 
He was supported, ~~o!g others, by Amado, ibid., pare lBe 

4. Tablbt, lbld., p. 64, para 47. 

5. Ibld. Rosenne r. ~aed wlth Tablb10 1bld., pal' a 60. 
Ago also favoured deletion ot paragrapb 3 of Arti.::le 13. 
Ibld., p. 719 pw•a 54. 
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Guttarldge (U.K.) observed ln the s lxtb Committee of tha 

General Assembly that the prlftoiple of separability presented 

dlttlcultles of app11oat1on tor moat provlalons of troatlea 

were so closely interrelated that feu provisions wolllcl be 
6 

clearly separable from the remalnder of the treaty. 

the op1nions expressed b7 Tab1~1 and others seem to 

have we1ghe4 wlth the Drafting Cornm1ttae whtch, as \tlcldock 

state4, "reached the conolt1S1on that severance aboc.ld not be 

allowed ln cases covered by Artlol$ 13". Tbe reason for such 

a deolsion was that "ln vlew of the ne.tw:'e ot jus cpg~ng, lt 

would ba 1nappropr !ate to recognize sepe.rab!l1tl'" • In such 

a case the parties "should take the con~squences" £"Jld retormu-
7 

1a te tho treaty • 

Thus, wbUe Wnldock1 s Roport permitted the a~p1lcat1on 

of the pr1nc1pls ot Geparab111ty to the proviSions of any 

treaty oonfl1et1ng with a peremptory nor.:t: the Drattlng 

Committee went to the other eztrama and totally barred tho 

aprlieatlon ot se~nrab1l1ty to suah s treaty. Rowaver, the 

International LQW Commission seems to have ult~tely 4ee1ded 

upen a course of action wb1cb rnay appear to b9 a compromise 

between the two extremes. Tbe ILC decided that, for tbe 

?lU'POSe of BPl'llostlon of the prlnc lple of separabUlty, a 

treAty wh!.ch was vol.d a'b, &nU.kl for confllot wlth an exlstirag 

rnle of Jtas cg'!.!ll! must ba d!fferent!ated from a treaty that 

was valid wben lt was conoludeci but whlch subsequently 

e. gaa, session lB, Mtgs of the Sixth Committee, 1963, p. n. 
7. IJUI&., vol. l. ( 1963), P• 291, para 21. 
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confllcted with a new peremptory norm that has emerged. Wbl1e 

the prov lslons of tbe former ware la all oases inseparable, 1n 

tha case of tba latter tbe test of separabll1ty m1gbt be 

appllec!. Tbe rationale of the deolslon of the ILC la not tar 

to seek. In tbe case of tbe former treaty tbe parties were 

deemed to have the knowledge of the lllegal1t1 or unlawfulness 

of tho ob3act of tne treat1 and, hence, the very consent of 

the parties wa8 tainted. Such a traat1 bad to stand or fall 

ID tqtg. Tbat would not be tha pesltlon lD the case of tbe 

latter treaty which was valtd when 1t was concluded and ba4 
8 

to suffer only superven!.ng 1.aval1ditJ. Consequently, para.-

grapl~ 6 of Article 41 of 1She 1966 draft spee1f1eeJ.ly provlded 

that n f.n eases falllng UDder Art1olee 48, • artd 50, no 

sepa1•ation of the provlslons of the treaty is permitted"• 

'rhus, whlle ln ttw case of a treaty void under Article 60 

for confllot wlth an exlstiftg rule ot .WUUUit separation 

of treaty pr~1s1ons was expllc1tly excluded, such separation 

of provisions was, by n~essary lmpllcatt.on, parmltted 1n tba 

case of a treaty that becQJJle vold under Art1cle 61 (ot 1966 

draft) for contllot with a new rllle of ,1Qs QQSIDI• 

a. commantiftg on the decision of tbe ILO not to extent tbe 
prlnolple of separablltty to a treaty that oontllcts 
wttb an exl.stlog rule of iRJ gggeDit Scbwarzenberger 
observe&t "AI lt tt wished to usa to the u~•t tba 
destructive potentlalltles of thlB Article t.t.e • 
.Artle1e 37 of 1963 draft correspoodlog to Article 68 
of' the convention-' t the Commlss 1on also adcptecll for 
the purpose of thrs Art!ole• the 4octr1ne of lnd :vlst
blllty of treatles. !h\18 lt recommsnde that not onlJ 
eny cl~se alleged to be 1noom~t!ble wltb the lnter• 
national J,Yi .QQ~&QI should be vo1d, blat that the wbole 
treaty should s are thls tate." sea "Tba Problems of 
Intern.atlonal Publlc PolleY", ggrJ:an1i Lsga). flpb1eg, 
vol. 18 (1965), P• 214. 
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DurlDg tbe Vienna Conterenoe, attempts were asaln made 

to extend tbe pr1nc1ple ot separabllltJ of treaty provlalona 

to draft Artlole 60 (of 1966) alSo. Finland propoae4 an 
9 

amenclmeDt so as to delete the refer.tnoe to Artl.cle 50 lD 

Article 411 paragraph 5 (quote4 above), so that tbe prlnc lple 

of separablllty could also apply to treaties covered ~ 

Article so. The Flrm1sb Amendment again gave an opportunity 

to those opposed to strict 1nd1v ls1b1llty of treatJ provlalons 

to press the lr polnt of v lew and seek a reversal of the 

declslon f!'f the ILC. Bxplalnlng the purpose of the amendment, 

castren, the delegQte ot F1nl.and1 obServed tbat a treaty m!gbt 

contain only one or two secondary provisions which cont11ote4 

wlth .19• cognt. In SllOh a case, whl' eboQld tba whole treaty 

be treated oS vold when 1t would suffice to invalidate only 

the offending clauses wblo h vere ae parable fr0n1 the rest of 

the provlsf.ons? Referring to the sqgestion of tbe ILC that 

1n such a case the whole treaty should be rev 1sed1 caatren 

observed tbat rev 1s lon or a treaty was a complieatecl procedtll'e 
10 

oocause lt required the consent or all the parties. !be 
11 

Uolte4 Kingdom also proposed an amendment wh1oh1 'D"' o1~t 

sought to excluda draft A.rt1cle 50 from tile soope ot 4rs.ft 

e. UN Doc. A/Conf.39/C.l/t.l44 and 293. 

10. ~. F1rst sasston, Offlolal Record5, 1968, 
P.22Bt para a. 

11. UN noc. A/Conf.S9/C.Jil,.aa and corr. 1. 



11 13 
Article 41. Gordon Smltb and ft'ancis Vallat, the delegates 

of u.x.., argued tbat it would be abslll'd to condemn the whole 

treaty to nullity wban only oomparatlvel)' unimportant provt.-. 

slons of the treaty ~re 1n conflict w1tb 3ys SAUDI-

However, most ot tbe delegates at the Vlenna Conference 

were opposed to the amendments praposad bf Finland alld u.x. 
Tba strongest oppos1t1on to these amendments came t.rom delegates 

of communist countries. fbase 4el.egatas thought tbat lndlvlal

b11ity of prov ls ions of a treaty void under dPatt Artlole 60 

was "an essential 1dea and must certainly be stated" because 
14 

sue h a treaty was void a.b &Q&~I tbat the rules ot '.AI gggg 

were of a fUndamental c haraotGl' and were so 11 fundament&~ 

important tbat any oontllct of a treaty wltb those rules was 
1.6 

dangerous and lndlv lsable" • Tha proposed amendments could not 
17 

muster enougb sqpport an4 ware lost when put to vote • 

. 
lJ& Dfto Jsign ·1.1J§.t!fJ.d 

It is eubmlttad that the dactslon ot the ILO to treat, 

for the purpose of the a~p11oat1cn of separability, the 

e1tuat1one arising u~nder draft Artlcle 61 (i.e. Article 64 
dv. 

of the Coventlon) ~was 3aa !fled and valla. In the oaae of a 

treaty that was valid when lt was concluded but wblob snbae• 

12. }LNcl*1 First Sass ion, Official Records, 1968, 
Pe 22Bt para 18. 

13. Ibld., 9e 386? para 5• 

14. Ta.lalaov (USSR), lbld., Pe 230, para 2S and P• 4491 
pare. 29. 

16. Strezov (Bulgaria), lbld., P• 235, para 26• 

16. t.fe.karewioz ( Polaft4), 1bld., p. 236, pare. 32. 

17. Ibid., P• 483. 



quently confl1cta4 wltb a D&liJ form of Jgs cggqg1 the treaty 

would become vold from the tlme of suob contllct and not all 

,ln,itlg. on the other hand, a treaty blt by the provlslons of 

draft Article 50 w~ld ba a dead letter or, lt one may say so, 

86 

a stlll•born chUd. As the 1nvalid1ty atfe'lted the vary baSla 

of the treaty, lt could not be pa:rt1ally revived or reatll'rectecl. 

such a treaty would co:ne intc ClXlstanoo etthar totally allve 

or totally dead. On the contrary, a treaty that fell wltbln 

the mtschlet ot Article 61 (contllot wlth new f'AI.SrQBODihms 

a llve and valid treaty at lts ln'leptlon. If any of lta 

prov lslons uere found confllot1ng wlth the rules of iYI cggna 

tbat had emerged subsequent to the conclusion of tbe treaty, 

tbose effected provlslons only ml~bt be severed by a sort of 

forensle s\ll'gery eo as to save as mueh of the body and soul 

of the t,.aaty as poss lble. Thus, the Co:nmeotary to Article 61 

(of 1966 draft) salds 

••• although, the Commission dld not tblnk that 
the pr lnc lpl.e of se p~ab1llty 1a appropl' late when 
a treat7 is vold fl'D&.UI onder Artlol.e SO b7 
raeoon of an ex1stiig rttle of JW\ ,cAAeQI., lt felt 
tbat 41treront conslderatlons &PP17 1D the case of 
a treetr wbloh wee ~nt1rely valld when concluded 
bUt ls nov found vltb respect to some ot lta 
prov lalons to conflict wlth e. newli· established 
rule ot jqg cgoU.• If those provlalona oan 
proparl1 be regarded as severable from the 
rest of the treaty, the Commlss loo thought that 
the reet of tbe treaty ougbt tc be regarded as 
etlll valld. lB 

18. MJL, 1967, P• 438. Gordon-Smlth, tbe delegate of 
U.K., observed at the Plenary Meatlng of the Vlenna 
conference that "lt seemed llloglcal to prevent 
separation 1n the ~ase C~t en ex1et1ng ru1e.t but not 
1n that of a fUture rule ot J..qs qgglftl" • UHWt 
First Session, Otf1olal Records, l9 ; P• 229, 
para 16. It ls submltted that there ls no 
1llo~1oallty involved 1n such a altuation • 

••• eontd. on next page 



uutlUX 1s the Rg1a• Sft1!D£Abllltx ggentlml 

In the Vtenna Convention, lt 1s Artlcle 44 whlah deals 

wlth separablllty of treaty provlslons. Paragrapb 8 of the 

art1ole specltlcally provldee that "no separation of treatJ 

prov laluns 1s permitted" ln eases falling undeP, &gts£ ai.J.A, 

Artl.ele 53. In otheP oases of lnvalt.11ty - o.s under .Article 

64 (contllct wlth new htLO,QSf:Ull> • Artlole 44, paragrapb a 
provides that a ground for lnvalldatlng or terminatlog a 

traaty "maJ be 1nvoked only wlth respect to the wbole treaty 

except as prov lded in the followln~ para~raphs••••" !bla 

provision olearly 1nd1cates tbat even 1n case of a treatr 

that be~omes void under Article 64 of the Convention, the 

r"le is the nullity of the whole treaty and tbe saparablllty 
19 

~ partial nullity 1s the exeeptlon. 

gondlt1ons for the ABal~&ta&M gg Separ,a~+lity 

86 

Article 441 paragraph 3 1 lays dowD the oond1tlona to 

be aet!sfiad before a ground for lnvalldlty or termination of 

(oontd. from last page) 

In the oase of the exlstt.ng rttla of ttat~PRW!t the 
maxim &P:aore~&!tl'~i'!. .U~B!!At. app s and the 
Ulegal1ty exteno thewOie of the aonflletlnS 
tree tv and not Just to the of'fendia~ prov 1s ions 
because tbG parties intended to ~onclude a treaty 
and not j~t sollle of its previsions. '1ha sltLtatlon 
1s dltterent 1n the case of fUture rule of jbfi gqgegg, 
because the lav does not expect men to be crystal
gazers so as to know before ban<l what the law wou14 
be in .t\ltura. Thus, J.s,noragtja ~uaw ggn-expus~ wUl 
not apply to the latter eaae. on the oontrary1 he 
maxim ~ res f:gts ysJ.,ee.$ guam par§d would applJ to 
such a sltGat on. 
See the observations of Rosenno { Isrnsl), !IHCX.Xt First 
sasa ton, Oi'fle lal Roooras, l968t p. 230, para 23. 
Consequently, it is for tne par y ~hlch wants separation 
or treaty provlslons to prove that the eond1tlona 
mentioned in Artlole 44, pare. ;rr!.ph 3 which enable 
separation, ere sat1st1ed. 



a treaty may be invoked only with respect to certain claues. 

It prov lclesa 

It the groulld relates solely to partlculal' clauses, 
1t m&7 be lnvok•d wlth respect to those clauses 
Wh91'81 

(9) the said clauses are sepa7able from the 
remainder ot tbe treaty wltb regard to tbelr 
appllcaticnJ 

(b) lt appears fro.n the treaty or is otherwise 
establlabed that acceptance of those clauses 
wblcb was not an essential basls of the consent 

Jc"-'- CifL other party or parties to be 'bound by the 
trea. ty e.s a '"hole 1 and 

(c) eont1nued pertor~e ot the remainder of the 
treaty would not be anJast. 

87 

Rosanne pointed out tbat clause (b) above had 1ntroduoe4 
20 

n eab3ect1va element. BUt tbe same thlng oan be se.S.d ot 

clause (c) also unless it 1s app11e4 wltb great oautlon. 

Clause (c) vas 1n fact added pqrsuabt to the acceptancQ of an 
21 

amendment proposed by the Unlted states. It was obServed br 

the delegate of USSR that clause (c) "introduced a new element• 

the concept ot JUStloe" whiab would only oom~"lloate tbe 
22 

matters. Though tbere 1s some trutb in what tbe RussSaD 

delegate stated, 1t would appear that there ls some jaat1fl• 

eat1on for the incorporation of clause (c) in Artlale 44. AS 

was pointed out by tbe u.s. delegate, the wovd •separable' 1n 

paragraph 3(a) and tho \llOrds "an essential ba81811 l.n para

graph 3(b) were liable to be interpreted too legal1st1oal11 

20. Ibl.d., para 24. 

21. tJN Doa. A/Conf.39/C.l/260. It was adopted by the 
comm!tt~e of the \-lhole at tts eath meeting. Y®LZt 
l''lrst sesslon, Offlola.l Reoords, l96St Pe 389e 

22e Talal.ayev, wzcu, First Sess1on9 Oftlolal Records, 
1968, p. 231, para 31. 



and narrowly loadlng to the separation of the provisions of 

a treaty even thottgb oontin\ted performance of the remainder 
sa 

of the treaty would be very uQJust to tha other partlea. 

!be prov1s1ons whose i.Dvalldlty !s invoked may be, 1n narrow 

legal terms, "separabls" or may nut fo~~ ~t of the "essen

tial tms1s" or the treaty, bUt to inflict this truncated 

treaty on other parties mBy uau.se &rav.a inJustice. Secarln, 

the Rumanlan delegate, thought that olause (a) of Article 44 

itself had mat tho conce~n expressed 1n aorae quarters that 

separability should not be accepted ~ban continued partor.ance 
24 

of the remainder of the treaty would lead to 1njust1ee. Bllt 

that wol!l4 be so only 1f the words 11seps.ra.ble" e.nd t•vltb 

regE.ll'd to t.helr appllcatlon" 1n clause 3(e.) of Article 44 

ere gt.van wider 1nterp>.'etat1oa, Conflict witb ,1.Ra 9o8M' as 

a gro~nd of nullity ot a traaty 1s quite different from other 

~rounds lUte ooerc ton o,· traud. In the case of the lattar, 

no eq11!ty lies on the s1de of othfar parties as their hands 

o.re not clean. But in tha casa of a treaty void under 

Article 64 for aonfliat w1tn a rule ot jus gpgey that bas 

subseqgantlY emerged, all the parties to the treaty are on an 

eqnal footing as no one could have ant1olpated the saperventng 

1nval1d1ty. While the r1~ht to 1n9oke its 1nval1dit1 may be 

axerclsed by only one party to suob a trea.ty1 th9 considera

tions of equity and good-faith require that the interests of 

the other contra.c;ting parties also Jlllst be protected. If the 

equities are substantLally eGUal1 tney must ba equally protaete4. 

ea. Ibld., P• aao, para 17. 

24. lbt~., p. 231, ~ra 42. 



Chapter V 

JUS COGENS AND SETTLEMENT OF DISPDTBS 



Chapter v 

JUS COOENS AND SE1'TLE'-1EN'l OF DISPUTBS 

:£be ftob~em of P.r9Y &41q& .fEW!A.tY£11 SofesUft£ils 

The maln problem of establishing acceptable and trust

worthy procedures for settling disputes ar1s1nrJ out of iug c.ogena 

provlslons of the Vlenna Convention has been a most vexe4 one. 

~he controversy ~urrounding tbose procedures was so great tbat 

Article 66 of the conveut1ou, whloh is the cornerstone of 1te 

peremptory norm structure was tbe last article adopted at the 

Planftry ·~eet1ngs of the \Tlanna. Conter$noe. The ultimate solll

tton found and incorporated in Artloles 65 and ae bad to run a 

very ehequered course. mven the stale and rnatter•of-tact SQ;nJDa.t-J 

r~ords of the V1enna. CQnferenoe provl<lo a vlv14 ~·1cture of the 

often dlsa,~otot1ng and rrustrat1Dg ~oments ln whlch numerous 

proposals and amendments wer8 discussed and debated at tedioUs 

lengths by ~ar1ous delegations only to f1nd that tbey ware not 

acceptable. ~en \hough tbe prooGdural end 1nst1tuttona1 

aspects or ~ had been recognized and aeknowll34ge4 by 

all to be rtlOSt v 1tal, 'ieleg~, t1ons and their del1berat1ons got 

bogged d0\4!1 lD s. '!lo:ta.ss of group ant1. seot1onal interests and of 

ptJWE>r polltlcs. 

As has al.l•eo.dy been pointed out, the main ortttclam 

a~atnst the con~ept of Jus ORJ!i)M, was that it was too dangerous 

to 1ncorporat0 tn t~ Gonvent!on a concept of suoh a nebulous 

nature and 1ndeter~1nate content without adequate procedural 

safeguarc.'.s. It was also said that, f.n the 3.bsenca of a 

rell.e.ble disp~te ... s~ttlement machinery, ee.oh state 't1011ld feel 

tree to indulge tn "e.u.to-1ntarpreta.t1on" to sult 1ts coovenlence 



eo 

and unilaterally denounce tbe treatr. 

Lauterpaoht, the Speolal Rappor,eu.r, suggested the beat 

poss lble solutlon to the problems ar lslng out of .1ya gpgena 

by prov idlng for e reference to the Ioternatlonal Court of 
1 

Justice. He stated tbat "lt 1s tbe Court, and not tbe 

interested party, whicb is f1oall1 entitled to declare tbl 
2 

treaty, or part thereof, to be void on aocouot ot lllegalltu.u 

Obv lotts though saob a solution mtgbt seem to be, 

Lallterpa.obt was aware lD 1988 of tlte nallbstBlltlal practical 
a 

and doctrinal d1ffioult1es" involved 1n it. It was tbele 

difficulties which nearly obstructec!l the adoptlcn of the 

final solUtion at the v lanna conference held almost teD years 

later. 

In 1963, the Ioternatlonnl Law Comm1ss1on considered tba 

solution sqgested by tauterpaobt 1D bls draft articles. Ib 

ita Commentary to Article 25 of tbe 1963 dratt, the Comm1sslon 

statecb 

ihJ.a (Compulsory ,11U'1Sd1ctlon of the IOJ) would 
certainly be the lde:al solution e.nd the simplest 
\flaY of guaranteeing tbe effectlveness of the rt~le 
m&tt sanf IUY~M· Bt\t ha.v lng rega.rd to tha 
diftlcult~es wb~b proposals for aompulsorJ 
jarlsdlctlon encountered at the ~neva Conference 

1. ~bus Article .u; of tne draft artlclas sabmlttecl b7 
Lanterpaoht !n hls First Report prcvtcleda 

"A treaty, or a111 of ita provlalons, ls vold 1t 
lts parfor~e tuvolves an aet which 1s illegal 
under 1Dternat1onel law anti lf lt 18 declared so 
to be by the Internsttonal Court of Justtoe." 
DD&t vole 2 (1953), P• W. 

2. Ibid., P• 156• 

3. Ibid• 



ot 1958 on the Lav of the sea, lt does not seem 
possible tor the Commission to adopt tbla sol~t
tlon. 4 

91 

However, the lbternatlonal Law Commlss ton was conso 1oua 

of the "rlskan lnvolvecl lD tba tallm'e to prov14e adequate 

unilateral lmtarpretat1on and denunetation or treatlea. It 

sought to avold or redllce these risks by "glv1nfJ as mllCb 

preelsaness as possible to the definition" of tbe groundS of 

lnvalldlty and, secondly, "by proaedural provisions l~lttng 
6 

the opportnnltles !or arbitrary aot1on11 • But the Commission 

wn t on to :~aya 

BoweveP prec 1se the deflnltlon of tbese groun«s 
may be made, the justlflcatlon of anJ olalm to 
annul, danoLtnoe, ate., a treaty in any particular 
oase wUl otten turn upon facts, tile ctetermlnatloll 
of wh1oh is ooatrovers1al. AcoorcilnglYt lt 18 
upon the procedural prov lslons regulatlilg the 
exG~ 1se of tbe right to 1n"oka t~e grounds tbe 
eftectlveness of tb18 branch of the lew wUl 
ulthruately depend. G 

eAAqiJdiW g( A!\tlcl.s 33 ot Sbt YeNs gJm.r\9£ 

Nevertheless, even 1n 1ts 1'1nal draft ot 1966 • as 1ft 

some of too prev iou drafts too ., the utmost tbat the 

International Law ColiWl1sa1on could do wns to provide 1D 

paragraph 3 of Article 62 tbat in case of dla pute over the 

lnvall.dlty, termlnatlon etc. ot a treaty, "tba parties a·ball 
'1 

seek a solution tbroagh tbe means lndloated ln Artlcle 33 of 

4. Ib14., P• es, ~ a. 
6. Ibid., P• 879 para 1. 

e. Ib14. 

7. Article 33 of the Charter deals wltb paolflo means 
of JettlemGnt or dlBputes. 



ea 

the Chartar of the Un1te4 Natlona." Glvlng the reasons tor 

not lnc~poratlng the compulsory j&ll'lsdlct1on of the Intor

natlonal Court of Justice, tho Commlss lon stated that some 

members thougbt lt was Uftl'ea11atlc to do so "ln the present 

state of lnternat1one.1 practl.ce" • So9 '*the Commlss lon concludo4 

that the article representG<i the highest measure ot common 

ground that could be found amon~ ~overnments es wall as 1ft 
8 

the Coalss 1on on this qaest1on." 

However, Article 39 of tha u .N. Charter does not 

provide tor oom9ulsory settlecant of dls pUtea but 2ere1J 

indicates various means by vblcb tho partt.as may settle thelr 

disputes. Hbat \JoUld ba~pen 1f the parties fail to arrive at 

a solution of the dtspute even a-fter recoarse to tha means 

lndlcate4 1n Article ~? Tbe International Le.w Conmtlsslob 

gave a. very no.1vo answer to th1s question. It stated that 

n1r after recourse to tho mac.ns 1ndloated 1n Art1ole 33 the 

parties shouli reoeh n dondlock, 1t would be for eaob govern

ment to appreciate the s1tuat1cn and to act as good faltb 
9 

deaands." It ts elear, therofore, that the partles would 

reaah a S.Ql-d& .. iK 1f tho procedure lald down 1n Artlcle 38 

of the Charter falls to prodllCe any rosnlts. 

It was obVlous for the delegatGs nt the Vlanna 

Conferenoe that Art1~le 62 or the 1966 draft would be of no 

avail ~n r99olv1ng the disputes arlslng out of tnvalldlty 

oto. of treaties. Tbas, 1t was said that the provisions ot 

s. ~~ vol. 61 (1967), P• 440. 

e. Ibtd., P• 441. 
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lO 
Article ea were "shapeless and amb1va1eDtt11 that Article 33 

of the Charter was none of the weakest polnts 1n that 1ns\1'U• 

mentn sa it merely lltlted varleus means of settlement of 
11 

disputes without compulsory reference to tho CourtJ and that 
1a 

Article 62 conta.lned a t•serlons gap" because lt provldes D9 

means for final and defl.nltlve settlement of d1sputes 1t the 
l3 

proce4uro of Artlcla 33 of the Charter prove lneffectlve. 

ProRQial! Sa titl:u~thE!D Jl'A(' Att!s:W 62 
14 

Many amelldmenta were ~oposed e.t the V!.erma Conference 

tor the purpose or improving aod strengtbanJ.ng tba dlsputa 
lS 

settle~ent precetures of Article ea. Tba amendment propoae4 

by Japan sought to make n dlst1net1on between the ortlclea on 

~"' cpgena and other articles relating to otbar grounds ot 

inValldlty tor the purposa ot prov14lng dltterent procedures 

tor settllng dlsputes. The Japanese amendmant proposed that 

1o the ease of claimS relatlng to ,\gs SMIQI the diSpute 

should be referred to the lCJ at tba request of oltber of the 

parties. In the oaso of dlsputos regarci1ng other srou.ndS of 

10. Fattal (Lebanon), Yl'mLit First sess ton, Offlclal 
Records, l96S, P• 418, para 3. 

Mlras (Turkey), 1bld. 1 P• 4121 para 52; see also 
the statement of MJ.-s A4amaen \Denmark), lbl4., P• 433. 

12. Dlop (Senegal), lbld., P• 4191 para 12. 

lBe wozenoroft (USA) , lbl4., P• 406t para 46. 

14. UN,CLI, lbld., P• 4021 f.n, l. 

16. UB Doce A/Conf.39/0el/Le338 & Le S39e 



1nva11dlty, U no solution was reacbed wi.tbln twelve montba 

through the means lndlcatecl 1n Article 33 of tbe ChartG1'1 the 

dlB pute should be referred to arbitration, unless the part loa 

agreed to refer lt tG the court. ~bough the Japanese amend• 

ment vas not a.pproved by the Cownlttee ot the Whole, lt b 

s1gn1f1oant to note that the principle of treating differently 

tba JU SQUDI articles e.lld the el't1oles 4aaltag wltb other 

grounds of invalidity tor the purpose of provid~ separate 

dispute-settlement pl·ocedul'es• was ultimately 1ncorporate4 

1n the final solut 1on adopted. at the Conferen.ee. 

In v lew of tbe proposal to include a now Artlole 62 

Jll!.• to strengthen tbe existing Ar,iole 6!, the proposed 

amendments to the latte1• aimed at strengtbenlng 1ts provlslona 

were either withdraw or disewsslon on them was postpon.ed to 
l8A 

a lator date. Renee, Artlols 62 was ti.nallf adopted ~t the 

Plenary Maatlng of the V leona confereaee wltb the hope tbat 

the ;u·oposecl A.rtlole 62 lU4 will alao be adopte4. 
16 

Ihe propose4 Article 62 J?j& provided that, lf uDder 

the prov ls !ons of parn.gra.pb a of Artlcle 62, the part lea ba<1 

not been able to find a solation to the dispute, any one of 

the pa.:- tios tle.Y set in mot. ion the to; ompulsor y procedure 

sp~c 1.L1Gd in tne propesed J.nuex I to the Convention. The 

Annex I laid down a t'Wn-tler prooed.u-e, namal¥, resort to 

161M ~-F~a;t Session, Oft'1a1al Recore, l868t 
lij);-4~~ 

16. !he new Art1ole 62 bl8 was proposed ,;nrough a 
nlneteen-state amendment. See ill! ooe. A/Conf.39/ 
c.~.36~ev. a and corr. 1 and Add. 1 and a. 



oonc tllatlon and, U that falled, to arbitration. The two 

compulsory procedures of Annex I could be set 1n motion only 

by sttbmlttlng e. request to that effeet to the Secretary. 

General of the Unlted Nations. 

g0;L!Usa1 2 oggJ.derat lPG' PrQ,Va1l 

Al .. t1cle 62 .9.Ul alSo ran into rough waathsr as tboae 

opposed to any form ot ooJ~pulsOl".Y sattl0ment o'l disputes 

arraigned themse111es e.ga1nst lt. '.file opponents of Article 

62 Jl!i repeated their stock arguments tbat the article waa 

ea 

to~ 1dealist1c and tar hom realities of the oontemporar7 

1Dterna.tional sitllatlon. In a splrltecl retutatlcn of tbls 

ul"itie1sm of Artlcle 62 JWi, Slr .Franol.s Vallet of u.K. state4s 

••• 1t had been sald that representative (ale) 
must keep thelr featt on the ground. Bllt to wb1cb 
artlole 414 tbat remark really refer? To Article 
so, whose content was com.pleta).y unknown~ fo 
Art;lole 61, wbosa content was entlrely ln tbe 
fUture and eonaarned rules whiab had yet to 
emerge? Tboso ware the artlclas wblcb wre la 
the clouds. Article 62 ..Pia uas tne paracl".ute 
wb1cb would bring the ceiifirence back to eartb 
e.gaJ.n. 17 

17. Y.HCLX1 Second Sesslon, Off1olel. Recorda, 19691 P• 148, 
para as. Articles SO aDd 61 rererred to by bim were 
ot the 196& ILC draft correspondlng to Articles 13 and 
64 of tho CCtn7Gntton. 

&mphas 1z1ng the 1nev 1tabl0 rel.at1ooah1p between 
normative and 1natltutlonal development, s lr Franc 18 
Vallat said 1n another memorable passaga1 "If as certain 
representatives argued, the world wBS aot yet rea4y to 
adopt tbe necessary procedures tor 4ea11ng wltb the legal 
questions tbat mlgbt arlae ottt of the provlslona ood1fle4 
br the Convention on the law cf treat1ea, there waa good 
reason for esklng uhethar tbe world ues really ready for 
the degree of codltloation embodle4 1D the draft conven
tloa. 'l'ho adVance ln tnterna.tlonal law wh1eh the 
Convention embodl.ecl called tur s. sba1.lar oovanoe 1n 
procedures. Law required justice.•• 
Ibid., P• 136, para a?. 
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However, tba proposed new Article l&! and Annex I whlcb 
18 

ware initially adopted by the Committee of the \'lbole, fa11e4 

to get the requlslte two•tblrds majority at the Plenar1 
19 

Meeting. Regional and seetlonal interests appear to have 

pla)'ed thelr own role 1n the fallare of the Nineteen-state 
20 

A:nend:nont wh1eh propcsed Article 62 ht!· Rub Varela of 

Columbia, one of tho oo-spcnsors of the Amsndment, 1amente4 

that n pol1t1cal fcc tors had onee again been allowed to prevaU 
21 

over legal oons!.t'!erat!.onett • Fattal ot Mlbanon sa14 tbat 

there tlfas no need to feel disappointed over the raslllt of 

the vote on Article 6~ !WI. because as many as "sbty-two 

states representing every tendency except Marxtsm, bad voted 

1n favour of the article." However, he se.ld that "the see4 
22 

bas been sown and weald slowly bear trult'l• 

rha last qaoted observation of the Lebanese delegate 

proved propbetlc because, in a way, tha negative vote on 

Artlele 62 B!! quivered the pltoh for the final solation. 

lB. Ibldet P• 308. 

19. In the Plenary Meet1ng1 Article 6~ .ail, and tne 
A~nex I obta1ne4 only 52 votes ln fa~our 3nd 37 
against wlth ao abstent1oDBt tbua fall1D3 short of 
two-thlrds ~jorlty. Ibld., ~. 163. 

20 •. The whole of the connunlst bloc, tnoludlbg u.s,s.a. 
votecl aga1nS t Art1ole 62 .b.ll. and Annex I. Indlat 
Indones ta, I:r&Dt Iraq, MalaYs 1a and fur kay were 
also among the countr1eS that voted s.ga.tnst it. 
Most of tb.e countries o£ the t>~estern bl.oe, inolt.tdlng 
Au.stralla, Fr811cel u.K. and the u.s.A. votec!l 1D 
favour of the P~t ele and the Annex. Ibtd. 

21. Ibid., p. 154, para 7. 

22. Ibld. , para n. 



T be delegates teared that all th~ efforts and labour spent 

over the yaars on drafting the Convention ml~bt prove futile 

and that the very fUture of tbe treaty relations mlgbt be thus 
aa 

97 

threatened. In a chastened mood, the delegates prepared the~ 
24 

selves for a "compro~isa solution". 

"k.2mP*W!&se Sp6D,!oa" 
BUt considerable amount of horse-trading appears to 

have preceded the "coapromlse solution" wbieh came ln the 
25 

form of a • package proposal' sttg~sted by ten States. 'be 

package deal consisted ot a Draft noclaretlon on Universal 

Partlcipatlon ln and Accession to the convention on the Lav 

of Treaties and tha proposed new Art1cle on "Procedures for 

Adjudlo~tlon, Arbltratlon and Conolltetlonu. The ten-state 

proposal was ult~tely adopted. 

Art1ele 62 (of the 1966 draft) and the artlole contained 

1n the second par' of the ten-state proposal referred to above, 

were ~ncorporated in the Vienna Convention as Articles 65 and 

66 respectively and were placed in Section 4 of Part V, whlob 

purports to ciea.l with "procedure"• 

23. N'Dong (Gabon), 1b1d., p. 165, para 14. 

KhlGstov (u.s.s.n.>, lbld., P• 154, pa1•a l3e 

UN Doe • A/Collf e39/L.47 and Uev • 1. It was saW that 
the proposal "dld not g1ve the wbole loaf to o1ther of 
the two groups of ctalegat1ons" bUt lt gave nsonwthlbg 
to eacb"• ~, Second session, Official RecordS, 19691 
pp. 188•9• ~package deal whlch was described by lts 
attthors as an "orge.n1c whole" (see lbld • .! P• 1.68), tr1ecl 
to t1e up the thorny problem of universal part1o1patton 
w1th that of settlement of disputes nod left no cholca 
to the delegates e~ept, •tate or lQave lt•. 



IRTSRPRBTATION OF THE PROCEDURAL PROVISIONS 

Spegla:&a S$1tp (91 Jyg Cpppt PEoy1!1gDI 

It ls clear from the provlalona of the Convention tbat 

the articles dealing wltb 1U UUDI are gl'len a special. status 

when compared to tbe artloles cleal1ng wltb otber groundS of 

1nval1d1ty or ter,nf.n~tlon. As has a.lreruty been. pointed out, 

Artlola 66 sln~10s out lnvaltdlty artslag out of ooofllct wltb 

3ys QQ5iDI for prov 1dtng special 41Spt1te-settlernent procedutes. 

Tbe dlsttnctlve treatment of articles on ,Ws ag&eu la evident 

from otber artloles also. For 1nstaooe, Arttc1e 46 estoppea 

a party to a treaty fro~ 1nvoklng the r1gbt to 1aval14ate, 

terminate, withdraw from or suspend a treaty under Articles 4S 

to 50 and 60 to 62 1f1 after be1ng aware of tho facts, that 

party has expressly agreed to or acquiesced 1n tbe vall41ty 

or oont1naanee in toroe or operation or tbe treaty. fbe fact 

that Article 45 does not refer to Article 53 end 64 (tbe two 

main aua cogent arttcles) shovo that a party eannot bo estoppG4 

'lnder anr 0 1rcumstances from lnvoklng the right to 1nve.lldate 

or terminate the treaty on the ground of oonf11ct wlth 1U, 
26 

SASIIl• NJ wU1 be shown 1D tbe oaxt Chapter, Article 71 also 

deale separately wltb the consequence of the lnvalldlty of a 

treaty contllotlng wltb .tga coc•PI• Tbla 4latlnctlon between 

1nvall4lty of trestles o.rlslng out of conflict wltb 3pa 9PB'DI 

In the Commentary to Article 47 of the 1966 draft 
(corresponding to Artlole 45 ot the Convention), the 
ILC ste.tlld that nthe Comm1se ion did not think lt 
e.pproprle.te" that the prino iple ot estopped should 
be admitted in the cases of ~i?)WD! or supervenlq 
!I! S.OUII• M.lLt Vole 61 ( t P• 393. 



Wlder Artlcleu 63 and 64 and otber klnd8 of 1nvall4lty, ls 

ma1ntalne4 lo the ConventloD mainly for tbe purpose of 

preserv log and emphallzlng tbe peremptory cbaraoter of the 

rules lald down ln those Articles. 

It would appear tba't even bstwen Artlalea 53 and 64 

eo 

a dist1Dctlon is draw 1n tbe convention glv 1ng greater welghtage 

u Article 63. AS has already been disoussec.i, Artlcle 44 

paragraph 5 of the convcantion epsclfloall.y provides that under 

ArtlolG 63 no separation of the prov lslons of the treaty la 

permitted. Ifowevar, suob a separation of treaty provlalona 

19 permitted in the case of a treaty vold ttnder Artlole 64 

11' the conditions tnent1ona4 ln pare.#apb 3 of Article 44, are 

sat1sf1ed. Article 71 also ma.keG a dl.stlnct1oo between Artlclea 

53 and 64 1n lAJlng down the conac:»qaenaes flowlag fl'om the 

oonnlct ot a. treaty wlth those artteles. The 41atlnctloa 

between Articles 53 an4 64 ar1sea mainlY from the fact tbat 

wbUe Artlale 53 18 plaoed Qncler tne category of 11 1nva114ltJ", 

Art lole 64 comes andar "tGtrmlutlon" • 

Twg·~~ frgsedqra 
Articles 65 to ea deel. wlth "procedure". Art1o1es 66 

and 66, ln part1cular, are the two pillars on wbleh the 

procedural strqcture of the Vienna Conventton rests. Tbey 

are the moans for the realiZation of the aims, end obJUi!ct1ves 

adumbrated ln the pream~le to the conveotloo end io particular 

tbe aftlrmatlon that nctlsputes concernlllg treat las, llke othor 

1ntel'nat1ona1 disputes, should ba settled bf peacefUl means 

and 1n conformity wltb the prlno !.ples of juotlce and inter-• 

nat tonal law." 



Articles 65 and 66 lay down a two-tler proo&duf'e for 

the settlement of disputes. Article 65 <leals wltb the first 

phase of procedure and provldes in paragraph 1 that a party 

which invokes any of tho grounds for 1nvalldlty, term11lat1on 

etc. of a treaty must not1ty the otflelt pa.rtles ot lts claim. 

Tbe not1t1cat1on must 1nd1aate the measure proposed to be taken 

e.nd the reasons therefor. "The measw-~ prop0£led to be taken" 

obViously means that too claiml\nt State he..s to speolty whether 

lt seeks inv&lf.datf.on or torm1na.t1on oi a. treaty or wltb4rawa1 

from it. suoh a notlf1c:ation by the cle.lmallt•State must, 

e.ooordlng to P&ratirapb l of Art1ole 67, 1» made 1n wrltlng. 
65 

However, :"n..""agra~h 6 of Art 1ol~ saysu "'aithout prejadlce to 

Article 46, tbe fact that a state be.s 11ot prev iousll' made the 

aot1f1oat1on prescribed 1n paragropb l Bllall not prevent lt 

from making such not1.ticat1on in enawr to another party clalm-

1ng performance of tho treaty or allagirlg 1ts violation." As 

has already been pointed oat, Article 4S deals ultb tbe estoppel 

of the claJmant-State when 1t expressly aareee or aoqu1esoes 1n 

the validity or malnteflQDCe 1n force of tbe treaty. aonse• 

qu.entJ.y, the "without praj11dloe" olauso 1ft paragrapb 6 of 

Article 65 lmplles that its prov lalons apply only wbab tbe 

clatmant-state• s faUure to notlty does not amount to agreement 

or a.cqulescenoe as referred to 1n Article 45. As Artlcle 45 

does not apply to Jgs cggaQI artlcles, lt means that a state 

cla~lDg 1Dval1dlty or tarmlnatlon of a treaty ander Articles 

63 or 64 may, 1111dU any clroumstance, lssue the required 

notlfloatloD sup mpSg or even 1ft reply to the other pertleet 

demand for the performance of tbe treaty. 



... 
Artlcle 65, paragrapb a, lays down that lf, after tbe 

recelpt of notltloatlon, no party has ralaed an ob3ectlon 

wlthln a period which, except ln oases of emergency, shall be 

not leas than three months, the notltylng party may carry out 

tha proposed measurG in the manner provided 1n Article 6?. 

Paragraph 2 of Art1ola 67 reqlllres that "any e.ct declarlng 

1nvellcl1 ter!i!1natt.ng, wltbdro.v1Dg or su.spenclJ.ng tba operation 

of e. treatyn shall be ca.r1•tsd out througb an instrument 
a? 

communicated to other parties. 

Thus, paragraphs 1 and B of Article 66 deal witb the 

modalities uf iavalldatlng, term1nat1ng eta. ~f a treaty wbeD 

tha s1tuatton does not !.l'lVolve any 1 d18pute' as such. A 

dispute would arlsa only when objeet1on to the not1fiaatloD 

101 

has been Pa.tsed by the other ~ .. ·t1es to the treaty wlthln the 

period mentioned ln paragrs.pb 2 of Artlale 65e Paragraph a of 

the article deals with that dispute situation and provides tbat 

in suob a case, ''tha parties shall eeok e. solution tbrougb the 

means indicated in Article 33 of the Charter of the Unlto4 
as 

Nations." As Article 33 of the Charter leaves the eboloe 

Article 67, parar:raph 2 fUrther prov1des that if sllCb 
an inetrLtmont 1s not signed by Head of State, Head ot 
Government or ~inleter for Foreign Affairs, ~be 
repraaentatlve of the State OOmmllftlcatlbg lt IDaF ba 
called upon to produce full powers. 

'l'he means mantioned in Article 33 of tha Charter are 
aegotlat1onl enqu1ry1 me4lat1on1 conc111at1on1 arbitre. 
tlon, judtc al settlement, resort to regional agonolea1 
or arrangements or other peacefUl means of partlea• 
choloa. However, para~apb 4 of Artlole 65 state11 
"Nothing 1B the foregoing paragraphs shall affeot tbe 

rlgbts or obligations of the parties under an; provlalone 
ln force b1nd.lng the parties wltb regard to the settle
mont of dlsputea.u 



198 

ot the llhDI entlr•lT to parttea tbemselvea, the artlol• 11 

.-re11 recoaendator1 ud, •• note4 earlier, lt may not lAd 
to aDJ 4eflnlt1•• aettl•:rneat ot 41aPClt•• tbua, paragrapb 8 

ot ~\lcle ea ot the eorwelltloa •nly r .. tatd aD obllgatloll 

tO wblob the par'J.el _.. aJl'•a(ly IQ})jeot Under Artlo11 33 Of 

the Ollar.. fbt loopbolea of Artlcle 6S, pastapapb I attet 

however. pro,.1y plugged by tbt compallory •au provlde4 ill 

Artlole 66• 

At'tlcle 66 taal' be oona.tcltracl to be tbe cornerstone ot 

t~ whol• Oonv•tl'lon on the Lav ot !reatl... It, uncle --

graph a ot utlol• u, tbe raeatW •lltloue4 ln Art1a1e 33 ot 
the Char~ 4o no' lead to a aolutlon of the dlaPQte wlthtb 

twelve fiOfttbs fl'Ott the date on vblcb ,._ objeotton baa baeD 

tak•n• tho procedure• maBtlene4 1ft Article 66 "shall bt 

fo1low4n • OlaUH (a) ot Article 66 provldet that tt tbe 

d11pnte relates to "the appllcatton or lnterpretatlon ot 

Artie lea sa or 64*, &DY one ot tha partS.. may, by a vr1ttea 

applloatton, au'bmlt the 4laptlte to the Intvnat1ona1 court ot 

Jttgttce to• a *4ee1stontt, unless the parties b.Y common conaen' 

a#ea to sttbmlt tbt dlapnte to arbltratlon. !bua olaQ.te (a) of 

Artlole 66 leaves no choice to the disputant State• exoept 
89 

oompul•ory arbltl'atlon or compulsory 3Udlcla1 eettleMnt. 



IMIIS&siD I( LQAU· IIUAit .&a iAd&9Ja 
HOVtr'el't lt 11 ea14 tbt..t Art1.c1 .. 68 and 66 leave IOJia 

ot·~tte v1t$1 upeat• ot diapu~•••tteman' 1t111 ln 40Qit• r-.: 
tbat 41ftd to"J!Ot·• <lUitlon 18 vbe~her ''- s.nva11411J of a 

v~•ty arlslttg out of confl1o\ wltb ~- SAIIDI oan be lrw.ekel 

on11 by a 1*1''7 to tbt tre.aty or ev•n by a thf.r4 •'-'-• . tbli 

qltt•tlon 1a a v-e~ry tun4alla&nta1 one •• lt :ralatel to lQQ• 
!SAD~i. &Q. 3Q4&o.~t• 

In ita col!lilettU on the 4r•tt arttol.. on the S..v of 

_..,~let, LuxembOrg ra11a4 tta. taette aa to vho WOtt14 bt 

entttlt4 to 1Gvoke contllot of (1 vea" wltb "Ill stall .. a 

grout\4 ~o~ 1Dva11d1ty. Xt aa.ld tha~ l.f the par\tes to a treaty 

lnvok84 ~QI casiU. ttthit would IIG&ft tbat a part)', vbtoh had 

1be1t oonv1bute4 to the conelQa1on an4 entr, lnio toJO• ot 

a o•aty, wou14 ce>nt_.actlot lta own ao•; f..c ebort, ,._. vod4 

·. bl a oaae ot xgaJU J;an$8 te•·dwa;&sait"' tt aotor4Sac to 

Lu--.~a, •vo • ~'' to ttMJ tnat:r bt.4 oo iaau.a1illldl sa 
matt:en of ~- .QRS!Ait muoh ~•• bl4 a tbt.r4 sta•• Beao• lt . 
1tatea that a th1r4 atate could not otau ttM rtgbt of Snvolllq 

AM .aoaill blcaa•• "'his vou14 be tncoullten• wltb tbt 

prtnolpl• ot Hlat1v1t1 vblobt lD ttt. ablltnce of •uJ)l'aoat1ou1 

au~bor1l1&c, con,J.o•• •tUl 'o 4om1ute the vhole aa)Jjeot ot 

'tr .. tld•" the ult&aa• r•sult of pgr~tU.Qg tbta l.lrte ot 

•pproacb VOQ-14 M to en4 up wlth tbl conolu•toft t._t ne1tb0 

•. 



tbe Pll't1 to the treatr nor a th1r4 sta'• hal the aecesaar1 

•• ISIDU.' 
tbl &r&WifiiQ,l ot Luea})oltc cttarba tbl l'lgbt to 111Voke 

Jll aaaM evto ~o • *''to the ~•aty oa. ·a aroull4 . .-loaou 
to tba' of ••toJpe11a llld•ect uotenable aDd re4ttc•• tbt 

11 
art1o1es oD ~U qpgna to a moot•ey• Article 41 or the -

Co.nventton. clearly exalu4P tM t\PP11eat1on ot ttw. J)1'1ftc1ple 

ot eGtoppel 1n tb.o caae ot a dbpute relatlftg to 41Mij gaaD&• 
fM oplnl9Q ot LWCtmWC 'bat ~M l'lgh' to lavokt tHai ,ggga 

· at a Sf•M ot 11rfa114!•1 ot a trot; is a caea ot ltiDirl 

~RaSIA (U\WQ ,,JWaRrJAI, !a \eta117 m1accrtcel9e4. By •r•ly 
tnt.rlns lnto A treatJ, • state ctoea not tongo 1ta rtsbt to 

!11voq t.w bwalldlty Ia.'•~" any aor• than 4ou an mdlv 14ual 

. ~· hia •t.lb.r rigb' !n tbe caae · ot a oontraot undw 

•Dlo 11*1 1••• On tM ethel" ball4t the wbole lav or avot·4arao• 
ot eontraott 11 ·balt4 on a prlnelple wblcb 1a juet tbt op,.lt• 

ot LUX~~·· OOQteDilOD• 

'IMDt t~ other queatlon 11 wbttbu thSr4 Sta-. baY• 

aD1 lEal .lulU 1D the •tter ot tnvoklli!J 'b• tn'la114lt7 of 

a v•atr eonfllc,lftg vltb Jl&! . .SUIM• fbe wrt,11lP Oil tbt 

•\lbteo' ot 'I&! .ctc•a and tbe dellbera~lottl o~ -• In,._ 
Mtlonal Law Oomalsaloft del ot tM Vlena oonterence a~4 

1r1 •tateJIM.Wlts hU.bllgbtlftg •tt• Ub1Yer•a1 ob.al'aoter ot .AI& 
AUIII• the~• at'• atyt~ral o'blenat.1ont ln terlal of Jill .OP'If 

t.tft! •1n the lrlter••t ot 'tt. 11bolAI f.rlt.eroat1ofta1 co.taulltJ'*, 

31. · LWL9mb0rs•• c::o~nts were ~·• on t'- 1983 ~aft 
•tlolet vblob alao con,allle4 .u'1ot. 4? tba' -.a 
enalegoue to Article 45 ot the conventtoa. 

aa, Laehl, D.DQ., vo1. 1 (1983), P• 6s. 



aa 
*~he ULt•a•t ot all.. anct •aa lb4ll»taaab1At •lnlJIWI tor. ,._ .. 
tdatertOe of tbt vbo&. lllhraattoaal co ... al.tJ". LaUtei*Ob• 

thoasllt tbat tilt lnv•114S.tr ot a tr•••r contllctlq vl'b J.u& 
aailll _. ao v•tr twl4aMDt:al that •1/tn 1t t~ .,.,,, vhtoh 

,.. lG'ehfW 1ft lt. aYot<l&llc• kept aUtD,, the ~..at1 cou14 
30 

oot be gtven ettect to by a oovt or tr1buaa1. Xt 11 ••14 

that at ~- cpgDI, elllbE)d1ea the tunctamental notloba ot •tblo•t 

110tta11•1 all4 »Ub1lo pollcT of tbe 1Dteltnat1on&l. CGmlU.Dlty .. 

• 'Wbol:At, not on~ the· ~tlef ~ • treatr bUt all other ataua 

allo bave • 1•&1t~t• inte~tat in the:aYo14Gnca of a trta'' 

oontllo,:J.Da with jijl &aidA~ R•fe:r:-in8 to the •nquJ.rt "aoa 

ooverwae-.• •*' tbe 1eaUI tSM4i. of th1tt4 ata~ea, AIO ttatM 

oateg~1oal.l1 tbi.~ tt.a ~ea\1 that vat 1n ooQt11ot \!11th Ja 
£iGdDI wa vold an4 tba't anJ Stato O&Ul4 therofON 1cwoke lta · ae 
abtolut• 1nv•11d1ty,.'" Spaatlng 1h the C~lt,ae ot tbt WboM 

· ot 1M ~ ~WUi aont•r~noe 1Q 1968, .truck•nwM,, the tif••' Oel'maa 

d•l•a•tet oba&no4 tb&t tilt ~'tela on asa• ,.AQitDI "WU cteal&W 

to pro\tlC' tile lftt•rnatloaal publ1o ~4•~~ ~ aadt hQnce •aot 
onll' partl.-a to & a1vec ~.atr, b\lt all atat•e 1nter81W Ill 

tbt •tnteUDCa ot publ1o t>rder • sh~14 normally be a~ to 

clala ttmt a r~le ot bl seas•• bd been v l.olet•d by ... . , 
treat,.• the 0e11on•se de1•sate at Vleona eon.terenoe ltate4 

'tunk1rl, 1btd., P• et. 
De tuna, X'lW"&t vol. 1 (1964) t P• 39. 

tautfll'p~ht's Flr•t Report, ~ \1o1. 2 (lS.tSS)t 
P• Ult ~· •• ·· 

ae, A&ot DD&t •ol. 1 (l866), ''• 1, ,. a?. 
8?• truot.h=o4t1 lllWLI.t Pt.r•' 8tlslon, Ottlolal RaoOl'cllt 

3$68, PP• 409-~ 



tbat nen tblrct etat .. aboul4 have ttt. rlsbt to pta tr•t1 

annuUe4 tor confllc' wltb ~AI SQOQI beoauo the two malll 

artlolea on .2Q 9QIIAI "bad lmplloatlou wblcb veJlt be10114 
88 

tbe. r•tatlouhlp of tbe p&rt!a~ idilll•" 

Hovt¥ef we1gbt1 the above obatrvatioO$ maf bet 1t it· 

submltte41 wlth due r•peo,, tbs.t t~ ~lev-.nt provlalou ot 

either the prevtou• draft artl<:le• on wh.tch tbole oblenatloftl 

•r• r~adt or of 'h• v leua CortVent1on «o not ppm1t of a~aoh • 

tt~•tt-pr•ta~lon. ~-~apb 1 of Article 66 of t~ Co!Wen\lola 

•~ts td.,bt •A party whf.eh, under too provaiona ot tbe 

present eonl'entlcn• trwokes o1ther a defect 1J1 ita CObleDt 

to be boUnd by a treaty er e ground for ~peaohial 1il 

1Da1141t1••••.- In th18 provla1otl, t par,,-• meana partJ to tbe 

tr•tr vbol• valldtty 1.1 sought to be ~peached an4 S.t oatmot 

be lbtel'pr•t.a to Melt •party to the present oom•n,loa• • lD 

tact, aDb-paragr-&ph 1(g) ot Article 2 4et1nes a ••par\t' at •a 

atat.e wblob baa oonsonted 'o be bound bV tbe treatr.t vhetbtr 

• not tht trea't has entered f.nto foro•~tt M the prooedttr .. 

tor compulaory settleMnt ot dia putea \Uld&r Article 66 .r• 
•r•tv the contlnuat!on ot tbo proceduretJ 1n Article u, the 

wr4• "•ftY •• ot t~ parties to the <ll.&pute•' 1n paragraph (•) 

ot .&rttclAt GIS alto retv only to tb.e pax•,1-el to tbe w•"• 
HellO• lt 11 aubmltte4 that Art1olta 66 aa4 66 cont•»· tbe rlgbt 

ot a tr•tJ 
of tnvoklbg 'h• lnvall4lty~only on tbe part~• ~o lt aa4 DOt· 
oa thll'cl •tatee. It !s bollevecl tha't 1t wM v~e no' to 



oonter aucb a rlgb't Gil third Statea tor reaaont other ,.,_. 

that of pr 1v 1•7 or tex~al 1Dterpretat1on ot tbe Convent10D• 

Xt the tblr4 St:atea are alAio given tbe r f.gbt to lmpugo tt. 

valltllty ot a trea'' 1n th• u. of tt!.nter•t• ot f.cter~~atlona1 

COl!llllftltJft, 'btre wUl bt no end to l.f.tlaat1on and even • 

bilateral treatt wlll be at tbe raercy ot ttt. other l30 .n4 

odd et&tea. one DJa1 env11age a situation wbsre whlle tbt 

partlea to a treaty migbt believe 1n lts val141ty aD4 1nten4 

perfo:..•m1ng their rGspaottv• obl1gations uDdar lt, tbe 'blr4 

State$ overly anx1oua to ''protect the interests of tb• lnt.r• 

national oommunltr' ralght queatton the va11d1ty of 'be creatr 

an4 dr1ve tbe parties lnto vexattou• lltlgatlon. 

tl» · abov• aubm.Ur~ toa ie flU'thft supported b7 the fact 

that Art tel• 6S prrJV ldes that "a not1f1cat1oa or io.tUWMilt 

provided. tor the AS·tiel$a 6& afld 6'1 mar be revoke4 at alfl 

1Ume bGfoM lt taPa efteot." !he •notltteatlont Z'f.'fftre4 ~ 

is the ~1ttan lnt~tion by a par'' to the other par't.l 

to the treaty of 1ta o1atm to invoke o.ny ot tbG pot.uaa. ot 

1nve.l1d1ty, termination etc. Un.d$r Ar'tlicl.e 65t ~agrapb 1. 

~- •tnatl'ument• l'eferred to 1n Art1c:l., 6S 1a tht~ dooue' 

comm.llnioateci by the clalmant State ot the •aave lt propotea 

to take to iuvalidate the tr•at.v \lb$tl the other partS. b&v• 

raJ.ae4 no ob~ectton aga1net tho 1nlt1~1 notlfteatf.on vlthla 

the at!pulateel thae• It is s!an1t1cant to note that Article 

68 permtts wlthdl'&we.l ot not only 'not1t1oat1on-t butt alao 

• tnstru.nt• • It means tbat Art1cle 68 permtta the claSIIallt 

state to retrace lts step• even after it bas made the 



no~lftcattoD latf.Mttu lta olata to 1D.Ya114att or terminate 

· the trtat1 an4 ~ht o'btr .-ilta ratt• no objection to l'lob 

a clabt• It Sa obftou• tbat 'bla provS.lon ot the CODYtfttloD 

JAt•"" the gr•atttt po••lbl• la'lt\t4t to the .,_,lei ,. • 
VMt1 to upbo14 thft pr lao 1pl4 ot .,,.,,.,., aUI'XII4t• tli 

view of the aboV•• 1t 1s 4Utteu1t to conce4• to th& 'b~4 

partS. .. &nF l1&111. stabAS. in tbe matter of 1rlvelldlt1 ot • 

tr•atJ eontUcttq vlth ~us cogtQJ,. 

It t1 satd that Art!o1ea 66 and 66 ha:v~ l•tt altO,._. 
blportant ta•~• 1ft do\lbt. ~M q'leJt1on is aaka• Wbat vl11 

be 'h• tate or t~ tres.t1 from tm "1me ot not1t1ent1on b)' tlw 

cla!Mn' State to 1ovoke 1t• lnvaltdlty \Ul.tU. the 4S.l*• u 
tit:ut11Y s•ttlAatt'l :,.oee 1t cont1mt~ to bel 1n for~e durlaa that 

.,.~lod, or te S.ts opel'at1on cuaspenct.a? l~Yen tbGqh IOU 

dtscw;s ten Md tak,;n place at the Vienna Conference on tb1a 

tmpor~t lssn•, nothing c.teo181ve Sftqj~ to have emerae4 CMlt of 

tt,._ &tat1ag that thor• wore gaps 1n the art1c1• on procedure, 

B1n4tl'lSchG1t1e~ ot ew1tzerlan4 observoa that, in btc oplnlol'lt a 

treaty should rema.1n 1n torce t111 1ts 1nva11c.\1ty waa eatab-
81 

11tba4. ~uckenbro4t (Fodera1 Republle ot oemany) oblevet 

that tho u•• ot tbe verde tf1lot4• and "becoatOI vo14" 1ft Artlo1e 

13 od M of the Col\Ventton appeartd to bl41oate ~hnt tbe 

part!es wr-e nat ~tt4 to perfcu the b•atT ob11gat1ou 



4urlbl tbe perW 1ft qutttt.oa. u. 'bou&htt bovevtr, that 

troa paatloal polo\ ot •l•v t,_ onlr poa81bl• aolu\lon •• 

. 'bat. a trea~y ahoul« be Pf'rt<mMd J,o. aooa faith •vea 1>~ tht 

,_,,,. ttat 1nvokt4 lt• ll\valldltr. Valla' ( tht Uhlte4 

Klttgdoa)· allo oblervtd thot tM -eaW4pt1on vaa 1n tavou of 

the cont1nuanae 1n terce of the treaty, unl•sa thtl'• vat 10111 

good reason ~o the contraily and ,.,heth.w tihat 1'G~on WM va11t 
' 41 

or not was to bit dec 1<1t4 by a thud J)al'ty ~ooedve. He wo 

sQggested that a clGUie •houl<l be a4de4 to tbe 1966 draft 

M.''1ole 69, paragrapb 3 (1-.•• Ar'lo~ 88(3) of 't. CoDVentlon) 

pro"S41ag that *l!leanwbile the presWJlptlon shall be that tbt 

b-oaty con,1nu•• 1a tor.oe and tn opwat1o.n"• eo .a to a•otA 
48 

any doubt as to tn. atntl.\a ot 1he vea~y. ibt delesatea ot 
48 .. 

Flnl.alttl an4 Brance a11o tavo~tred the oontlnuanoe o.t the 

operation of th8 trea~y dUrf.ng the pett1o4 in wh1ch tu val.ldlty 

llal impugn.a. 

It 1a aubmltte<l tha' tbe vl•w thai a tre,.ty llttt' t. 
presuMd to be oont1nu1rt~ tn torce till J.t• 1nvalld1tJ Ol' 

termluation te establlahsdt lit emtnen~ly oor~eot. Flrl'eltt 

1t 1s a t\lnda.r•ntal pr1notp1e ot f.ntel'Ftttatlon ot Weatiea 

tba\ the preswnptton 18 in tavour ot Ub$ valldlty ot • veat1 

40. lb14•t p • .a9, ~a aa. 
41. :tbid.,, P• ~. Slnclau, al•o of U,.K.,. re1~.at.4 tl» 

•- opln1on at 'be seo011d S••lon of ue VJQcma 
CoDfertact. m!2Llt Second S•a•ton, Oftlct.el B.cordat 
ueo, P• aalt para u. 

G. Im.e.Ll. PJrat Seaa1oDt Otti01a1 BeoorO• 198t 
~.para '"• 

43. Xb14., P• 423, para Iii. 

44. Xbld•• P• ~t para M. 



tU1 the contrary 11 eatab111be4. In lta commet\tarr on 

Art tole 89 of the 3M6 dJ'aft ( 1••• Art let. 48 ot the 

convent loa), the Iateraat1ona1 Law Commhalon state4 that tt 
*considered lt 4ttlrablet as a a~eguer4 to~ the ·atablll'J ot 

treaties, to underline 1n a general provls1oft ••• that tbe 

val1d1ty end contlnuance ot a tre8-ty 11 the normal atate of 

things whtcb may be set e.slde only on the ground• and \ln4• • tbe ~ond1ttona provided tor ln tho present art1c1 .. -.• 

Article 42, paragl'aph 1 ot the oonv•ntlon, thUs; provl4ea that 

the va114lty ot a tl'tatJ "lla1 bl impeached only through the 
appllcatlon ot the pr-esent Oonventlon". Articles 57 .ad II 

of the oouventlon, vhlch deal wlth suspension ot • treaty, 
do not provide tor M1 automat1e suapensloa of ttt. opeat1oa 

of a tree.ty mt onlY sue pens ton by mutual av.r•ement1 

Seeott42¥t pree lpltate and automatle auspena1on of a 

treaty the moment lt1 vall4lty ls dlap\ttect may oau1e oonalcter• 

able amount ot tnconv•ntenoe and even trreperable 4emaa• to 

the parties coneerna4. AI the va1141ty ot even a multflateral 

treat1 may be 1mpeaehe4 by .ven cne party to 1t1 lt S. aublaltte4 

that tbt treaty s.tt4 the oth• parttes to tt • hould not be acte 

to •utter tht sus~n~ton ot lts ope~atlon even btfo~ lts 

1avalldlty ls ettablllbe4. 

HowevGr, 1~ may be argued that lt the operattor& ot a 

tree.t.Y, whose tnvelldlty 18 sought to be este.bl!lhe4, 11 not 

suspettdec! pandlng settlet!l$nt of the <llspute, 'the olafant. 

state would s\lfter grave lnJu•tlce as lt W01d4 be 1\tr'w 

------· 



expOeeA to the o,.ratlon ot 'bt •••''• ta. r .. q tVaQ 

1o. aucb ca1e1 oann.o' be automatto· &04 1nd11orJa1Date 

•uapenaloa ot thf operatlon ot tbe veatJ• ,,. pro»tr r•M41 

tor ttt.: _,1., to the ~tt.tlel 111 1t poa•1b1•, to arr1•• •' 
$Q agree~~tn\ .nd suapau4 the oporetion ot the trea.tJ ill 

aeoord.e.fto• wltb the t•ma ot Al't1el..• 57 or 88t ae tbl oa1• 
ma7 be • If aucb an agreement la not poas 1b~ eA4 tt. 411pu~ 

ta bttng aettlt4 tbrouab arb1tration or ~u41~1al aettJA•a' 

under ut1.o1• Get the iftlet can alwaJS Mk to~ lsltua 

• .,~., ot pro-.o\1-oll• 

In conolulou• lt _,be atata4 tba' the ~-sa 

pl'ovlltona ot Artlel•• 66 auld 6S pr0f1dt a4•quate •oblaerr 

tor 'he •t\t1Hent ot 4S.plltt• .. ~.._1111 011t of ~~~ tAltAl 

provt.alon• ot 'tlt conv•atloa art4 eootl4Uabl1 •lutes. ta. 
rlakl ot a'lto-.ta~pr•tatlob ancJ uo1lateta1 denWtc la'lola• 

'fbe•• provll1onl go a 1oDg 11a1 1a ••tt.nc ''- crltloba that 

the ILC 1D4ul.aa4 ln too JMCP ot nor•tlve iflnov.atloa vltbotl' 

Pl'OV141ftl tor ~&11•1 Pl'oO•Aural ••ttcuar4•• WbU• l\ u 
true that the t4var&taa .. Ot tM prooectvd 1&14 dOVD Ia 

utlclt ea ar• ooo•14ea)le lD lplte of''- "'akll••• ot . ., 
:eh-J•na• lrl s-ragrapb 8 '-o Artlol• 13 ot 'be U•H• c~-.rt 



l.ll 

the tnoorpOrat11)tl ot the ~oYblon tor OOJIPU1101'J JUttll41.0'loll 

ot tt. n.wutlonal owr• ot Ju,lot WOG14 be a ttall4SIII 

. ttltS.oRJ to tbe toraalgb' tA4 a1DOQlt1 ot "-• 1lbo 

COb.lbtlte4 . to tbe draftlq of tbl COJW4Ul,ioll, 



Cbapter V% 

J~S OOGDS t ITS EFFECTS AND QONSBQU2HC.m8 



Cbaptu Vt 

J'US COGSNS t l'lS BFPECTS AND COVS&QU&MOU 

I 

R.S!BOAC,lVX!X 

Spoaltlng dUrlng lLC's 1963 del1beratlons, Sobtal Roaenne 

raiSed tho lnterest1ag quest1on whether Article 63 of the Vlet)na 

convention annulled the weatles entel'oct into on.11 after the 

entry tofOe ot tba convention or aven before. In otbe~ wor4e, 
. 1 . 

·V$8 Article 63 ret:roaotlve? In ita comments on the 1963 draft 

f.rttcles., tbe u.s. Governman' also ralaed the sa~ae question and 
eon$1clere4 that the relevan• article <i14 bavo tbe etteot ot . 2 
nullltytng even earlier treatlea. 

Retenlng to the q'le~tt1on ral8e4 by Rosenne, Ago observed 

that tt was wrong to speak ot retros~Jeot1ve effect 1n the 

parttc~lar COfttext. He also po1nte4 011t that a rule cou.ld not 

be cteaarlbe4 aa peremptory lf 1t allowed treatte• to aubltat 

eve~ lt tber cQntllo~ wl.th t.h.e ruleJ tor that would bt a 

contra4tctlon ln terms. s~rangelJ, however, Ago at~ted tb&t tbe 

Commtsslon ahot~ltl not commit ltselt on that polnt in the Q-ttcle 

lt•elr bUt the qu .. tf.on sbot.t14 be lett to be settled by 3U4lc1al 

1Qt•~pretatlon and atat. practto•• !be reaaon Ago gave for 

recol'IUilencU.Qg aucb a cOQl'ae ot action was that "'tt. Comm.1sslon' • 
3 

main ooucern sbou14 be to safeguard the exS.ttng treat1el" • 

1. DII&~ vo.l. 1(1963), ·P• 75, ~a 27 (Ago•s Oblervat1ona). 
-· ·~ ~ 

2. AstJL., '\1ol. 61 (1967) • P• 1149 (Comment on Art1c1e' 45). 

3• DJl&t volt 1 (1963), P• 751 para 21. 
-· ~-



w•e•ra allo thought tbat tbe aerseaoe ot a nev penmp,orr 

nOJ'a wulct ••• tbe ett.o• of ~o141DI 'he exlltllaJ· treatt• 

bUt auoh ett.ot la noi retroepe.ot1•• ett•ct '-' tbe S.e4la\e • • 

•tteot of ~- 9Pitil• B&r.Oit· ''-'lie that be •11'••4 vlth AIOt 

obtenea \bat new rut• ot ,ultlt.o t#4e bee ... opea•t•• a1 

fto• the tble ot tbellt accep•no• tAd tber produced aa 
• • J.mme4lat4t •fteot on tr•at.tu concluded earlier. Va14ooJc1 

tnte~ventftg ln. the d•be.'-t ltated tbat be Ml\l111t4 t'-\ tttn.tar

tempora11•vet \JOUld appl7 to IUCh treats-a. He FOC•e4e4 to 

·a., tt.t •• 1Jl other wol'ol a.lt treaties t>~Oil14 be ottere4 b7 .ltt<tb 
· . . affeqt 

a prov!.IJ1cn and the a~ance ot e. new~~~ 9P~tU wO\l14;1llOtl 

F••••t.'lnl trtatlea at 414 not aecol'd w1tb lt by aaklaa thea 

no longer Cal*ble of being exeotl~t tbou&b JlOt lata.1Uattu 
• • 

the pertcrmaece ot the treatltl ln the put.• 
lt u owlou. tbat Roaenne and the u.s. aov•ruent OD 

the on• hattd1 and Ap, Yasseea. Bal'toa an4 Wa14oek on tbe 

otbel't ~• ·lp&ak1bg on 41tt•r$D~ wave•lengtbt. ~- .(lU .. ti.Qa 

re.lled by Roseuua aocl tbt u.s. Govern•nt was wbetbef' tbe l94S3 

4l'att e.rtiole 8? (o.on .. pondlng to Art1<11• 63 ot tbe ccmven\ton) 

bad retroact1•• tfteoi 10 ~ to 1nv.tldate treat1e• t!ltc't4 

lllto prlor to the con.Vtl'4•lon. Aao and otbers wre tta'lDI 

that a MV rule of ~ .. QtstU oper•tect pr01p$o~1Vti1 1ft the 

S$DS& that the treaty was not void t~ iaU1a. ·wt vou14 bec011• 

vo14 from the dat• ot 9J-.rgen\lo ot the new ~u1e1 in etteot, 

•• Ib1d., P• 761 para 31. 

a. nw., para aa. 

'· nw •• P• 18, para "'• 



Solrtt$lb baa oorrectU' pomted out tl)s.t tt-thtr•- -att 

o'tw louslv tvo 41ff$rent problem~ f.nvol1fe4 vblch ••• M 

oonsJ4er:e4· #eparat•17t (1) wbt·,hatt a JQ1t · ol ~-• _,9911• bU 
. . 

,_\tJotpaotl-tt· •ttec.tt tUl4 (2) 'NitGt~ · 4r•tt Ar~S.Ole 80 (ot 

1966 41-aft. t)Ot~••pondlng to A1''1e1e- 83 or the Co-tntlon) . 8 . 
baa: t-•trospoot1Ye ettO(Jt.,• .,.._ ·~u.-tt&r4nct betvaea 'be tw 

~opoalttons murst ~ ktip\ 1t~ aln4 beca\lae tM 4~ou•a101ll· SA . . . 

ttt. XLO aJl4 alSo the oo~atnt-7 on the drsR artlol• •P,..r 

to ••• ataw.e4 t'-' ~be wo pro~t.tlona ~· •ynontaOU. 

tu oon~eq,utl\ct• that foUow 11om .the tuo propo.Cltlou _, 

M •btt~ u toll'Cnllt . !ba atata•nt t·ba• a rult" ot .Ia 
. ,'?QaDI hd no revotptcttv• •tt.c~ •an.1 \ll&t tba v•attt• 

ente.rec! tnto prlo~ to tte eJMfpnc• do not bec.OM vo·l4 

i111•:t1'1 ° . •"•n.R•nra 



ala bUill bUt on11 trota tlw ow of the et~trgeDOe ot tbe nw 

rttle. Bllt tht atatemet that tbt draft Art1o~ 10 bU no 

retrotpeotlve •tteot IIliana tbat a treat~ •nwect ln'o prttr 

to the Vienna Convention voul4 aot ba ocm•l4ere4 to 'bl vol4 

even tt that treaty bad contllote4 w1tb the tta.n exla'ltac 

rule ot r1a <\AUDit ln otber worcta, lt meant tbat ibl clraft 

Article 50 appli&a only to tba trea,ltt eatere4 1Dto atter 

the col!llftg 1nto tol'Oa ot tba Vterma con-vention and n.ot to 

those $:ttel'e4. 1bto aarlter. 
Ro.~tng stat•ct the "two 41.tterent problematt-. Scbvel) 

proceeda to ascertain tbe poalt1on under the <i1tatt ar'loleJ 
t 

fttom ,;bat the IUJ stated 1ft lts commantarr.. It 1a attla1ttt4, 

ho'W$V91"t that IUOh an GtlqUU)' VU not l.lkolJ to bear tr.al• 

bacaASe the liD • a coltlllentary ltself dld not ap~ to t.•• 
taken lnto account the 41St1nct1on between tb• tmpl!Catloaa 
ot two propoa1ttons discussed aboVo. For .tnstatlcGt pVaJJ'apb 

e ot the aow.nwy to dratt Art1o1e SO aal4t tttht eao0114 

.,,_. 11 'be non•l'atroaotl'fl'lY ot the r!tle in tbe a:r'lcle. 

ttt. artlol• baa to be read 1ft oon~unctlon v1tb Art1~l• e1 

(emergec\ perelllptt#J not'!a) ••• and lft tho v t., ct 'h• 
Coalss1on tbste 1s no qcsst1on ot the prtaent Gl'tto1e (1••• 

draft .Article 80) bav lDI retrospeotl•• effcc~e. !t oonouu 
lO 

l1here • treaty 1s voS4 Al.Jtbl Sill Rf IGM1UISaD bY rtuoa 
ot the tact that its provlalou are lu ootttllct wltb A 

.U•M7 extatbs r"le of 3JII APIIDI•••• Artlole 81, Oil the 

9. Xbla. 

m. Ellphut. 1n tbe original. 



othe' hantlJ COiiOel'U C ..... Vbel'e a ~--·~· Yall4 wMD'<.lOIIC1ltt4•4t 

._~o-- vot.4 A4 ttl'mtn•te• b7 reaaOft ot tbt 1'\NIQQtil' ••ta~ 
_. . - ·., . 

lltblltDt ot • n,
1
n1e .of - uSDctai v1tb w~lob ltll FO'Itllou 

.r• th co\tt11ot.• 

t-ba eontu1on 1n the a~t e·t~teiatnt •tan«• 0\l• ~:learlr. 
tl'cm t~ cotiWlntary to draft Art tole $1 wbert .lt ·Sa ••lett 
•tn paragttap~ (6) ot tt• coi®telltart to Art1ole 60 tbe 

· .Contlllea1on batJ ahea41 qp..,.~d ~' a rule ot ~·u QQUII · 

do.J$ aot ~VQ retroa.etlve •tttc--.• AS Schwlb hal polD'-4 · 

OU\t l*ragra.ph G Of th$ COr.mtitllt&\rJ to :drat• Ar\!.elt t50 4l4 

n~t. $t1Y that .. a rulo ot 3aA ,.qQd.QI 4011 raot h&Ye ttetrotfGctl•• 

efttctstt ~• only sa.14 tlw.t 8t~e 1t DO qt.t••tt.on ot the 

pl'esut a1rt.tcl• bt.•llll retroaotl•• 4ttteo'U"•· &llOt, ibt 

•tat&meft~ 1ft the co~nttay 'bat Art1c1t 50 does 110t ••• 

rGtrospectt"lf• ett.e'• •boll14, f.1l vtov of tb' oontuloa, It . 

·tate.n t<> Mali that a rule ()t ~~~ &ICIU 4oot not ba~• Htro. 

aotl'iltY• 

tbtalt tht que•tlon ttw.' tt-111 r•ma~na W\«MltVfte4 1• 

-wt.tbtr ,4ratt Arttcl• &) 4.o·l• - doe• not bav~ ~'•troao,lv• 

etteet so as ·to ntnllfl' t-l'eatt .. oonoludt4 ,rto~ to 'bt 

eomlag S.nto tore• ot tb6 v "no.a aonventf.on.. .ArttclJJ at ot 
the lSGG dl'&ft ot the XLO, vbloh oonespoD,4a to Al't1o1• • 

ot tM Vl•nna CoQ'fenttcn •tatM the prtnc1p1• ot "aoa. 

retrtJaot1v1ty ot 'fr~atlet,.. %' prOYlclt•t 

n. DDAt vol. I (1966)t P• N, para •• 

ll• D14•t P• 261t palra 4. 



Unlesl a 4ttt•r•n' 1nter~,1on apptara troa ~he 
treatr .. or ll othtrwlae ettab111tte4.·l1u prov S.. 
alou 40 no• blnt a par'' ln relat Oil to aDJ 
•• or taot wblQb took place or av tttU&\lOJt 
vhlo b ceatM to ext.a' t.tOl'e the <tate o~ tbe 
•nwr lftto. tOI'Ce ot the veaty vttb re•pe•• 
to tbat· treat,. · 

Htnce1 b7 vutu• ot tbe •boY:• art1ole, Artlole SO ot 
draft 

the 1966 ILC/(t.e. Artlolt 63 ot th• Convention) ".r.;~·).: w111 

not have retroapeot1v• eltect1 "unleaa a 4lttereat 1At•n,1on 

appe~• from the ~••'1 or 1.1 o'ha.rwlse es~abllabl4n • !be ttn 
o! draft Artiola ao pamlb ot an tntef'pr•tatlon tt.t voul4 

enable thQ art1ole to be app11a4 to tbe p.~' aa well • fUture 
11 

tre~t1ea. Howev•r, '~» -~~•mtnt. 1n tt. lLC oom.htal-7 tba' 

there vas no quas~1on of tbla art!.O~ baVlna r•vO&O•t•• 
effeeta, s.ddl to the amblgutty or the t•xt of drafl utlcJA 80t 

part1eularly because of tbe oontwaioD l:Jetweo retroact1v1t1 ot 

a rule ot ~u1 Soilll and of the draft Ar'lole e.o. SOhwllb, on 

the conuary, thinks that tbe nszuJMUIU' eeeu to prott Ad troa 

tba aaaWilptlon that un4e the draft any ve .. ty ta vo14 wbtcb 

at the tine of 1t.e ooacluaiou • in the pa~t o~ 1n th• iQture • 

waa or 1a in contllct vltb an alreaQJ •*1at1ag rule of J1a " . 99iiAI•" Wl~h 4u• re•pec'• lt 1a aubml"•cl the.' there 11 

notblng 1n the tQiiiQ$Itl. to juatlf1 sucb an lnfereno• aD4 even 

J.f auoh au interence coul4 be ar..w, '' I.e .a~ellablt becau• 

of the o011tradlct1ona in the co~~~~&nt~y alrea~ :reterr•d to 

ud to vblcb •v•n scbwe1b hal ~·• atant1.on. 

13. Ct* Scbwelb.t tl• 8, PP• 9 .. ?0. 

1~. Ib1d., P• 9'20. Smphaala added. 



ln v1tw .ot tbe prOYUlona ot Al'tlc~ M of •• 198El 

df&ftt non•retroactlvltr la the rule and l'etroactlvit-7 S. tht 

exoeptlon. Acoor45.Dg to Art tel• 24, retroactlvttr ot a· treaty 

o• be eatablllbtcl "lt el,htr .-.ob a~t1ntent1on appears fl'Oit 

the '"•'' or la othehlle establla'-4• • !ben, it tber• afl1 

pro'f111on 111 tbt Vl•n.n.a Comentton that lndlcat•• or ••al).. 
lt.btt/"lcb aft totentlont 

Artlcl• 4 ot the Vlenfta coaventton 4ea1t vtth, .. 

lta beadlng lndleataa, •Mon~~•troactlvlty ot the prea•D' 
coa.ent1on", and provld••• 

WlthoUt pr•ju41oe to ttt. appllcatlon ot allf ruld 
aet forth 1n the present. convention to whte.b 
treatl•a vou14· be ltlb#eot urutu 1Dt•rnatloul 
law 1rt4e~ndent11 ot 'he Convelit1ou the Oonven~ 
t10n. •PPl.S..a only •o trtatlea wbf.Ob a• oonc1ude4 
by at&~s •tte~ the •n~rr iftto force ot tho 
prta•Qt Coave!lttoo wltb r•sar4 to such •'-'"• 11 
conteq:~Dtly, Artlcle A o~ the Vl•n- Comentloft wUl 

not ba•• "'•oaotlYe •tr.ota uale•• tbe rule 1D.corpOra,•4 ill 

that ~\1ol• voul4 apply to treatte• .. a rule ot · lllterna\lona1 

b.V ltt4epen4tnt11 ot tbe Conv•ntlon. Bow1 tbe questlon las D14 

' th• rut.a ot ~111 tea• exla' .. rul•• ot lateta.t1ona1 lav 

prtor to the VJ.enna Oont~entlOtl' !t 1neorporat1on ot ArtlCle 

13 1n tna natau--• of ooellftoatlon or progresa1'fe 4eve1os-ea' 
. ' 



In v1ev of tbe provl81ona of Artlc~ 4 ot tbe ccnv•n,lODt 
Artlcl• 63 WOUld not hav• ~etr01pect1ve ethctt l.t lt U lncO?• 

porate4 41 ltlt (GtPGa•· It vlll have retroacti'le etteota it 

1t s. kl a.. 

II at~l&s\a II Ill 1&11 or hi 'ltiiMt 

Tbe prea~able to the Vlenna Coraventlon 1tate1 that tbt 

States .. parttea to the Convention bolS..Ve4 tbat lt acbS..ve4 

tttM co41f1oatlon 6114 proar•••1V• d.velopaent ot tM law ot 

treatte•"• Ib 1a 1966 Ra~' to ta. General Aasembl1t the 

ILC atated that tttbe coalsslon•• work on ttw law ot treat1ea 

coutttlltes both cod1tloat1on aa4 proaresaive developaa.Dl ot 

international l.av 1n t~ eeue 1n wb1oh tboae concepu .r• 
detlne4 1n A1''1c1e ll ot 'he Comataelonta stat~te, aAd, aa vaa 
tbe caaa vlth preY1ou• 41-afu (on tbe 1•~" ot treatlel)t lt Ia 

not pr..,tleable to det.rmtoe lnto wblcb category •aob provllloA 
lG 

talla... !he corJU~entarr vent on to llliiPrk4t the a1sn1f10aDt atata-

ment tba' •aou of tbe co11111ntar1u (to ~aft art1o1•), 

b~wver, 1nd1cat• tb$t certain new rule• are 'Mlns propoee4 

tor the conal4erat1on ot the Oe11e~al Aaaembl.7 all4 of tbe 
1'1 

QoY-Miellta.• 

In lts c~ntar,. on 4ra.ft Ar'lol• 60 (ot 1066 «Sran 

oorreapondltlg to .Utlo1e 83 ot tt. Coll••n,lon), tb4l ILC 

atata4 that, even thouab ao•• 4Ulttl deftJ the •x11tonce ot 
3M CQiiQI 1n lnterne.tlonal law .,h. vlew that ln ttt. w• 
aQal.p 11 there t.a no l'llle ot 1Qtdnat1ona1 law fnm wblob 

1.8. 6illu vol• 61 (1967) t P• aea. 
1?. IbS4• 



•~•• cannot .~ ,._lr Oldl ffttt w111 oon~act out hU beoMt . 11 
tMreatlrssl¥ 41tf1cv't to •utalll·*· tbt c ... ntar7 alJo 

i:ft'l ..... 

ment1otaed that out ot all the Gcw•r.-.a'• ttMt.t a~ata1t'e4 thlu 

co-.nt• oft tbt draft artiPlea, .. ohlY on. quettlone4 'ht 
exlateace of rt.tl•• ot .~il QQUil to tbe 1at•rnat1onal lav ot 

to4a1*• Hence-. the ¢ourmea,ary atattd tha.t; •a.ccw41D.&17t tb• 

Commiltt.on eoae1u4•4 tha' to codtty1.ng tbe law ot t7eat1tt lt 

. .att atar' tro'4l tht batt• 'his.t to«ay thtr• o.re ett~alft rul .. 

ftto171 ~btoh states ar• nt>' <ttMipetent to 4e~ogate "' all b1 • . . 19 
tteat)' ar.rangtunt.• 

tn taot, ~~e~ny JMmbGr• ot the ItO anti a.l$a thtt ot•aat• 
a\ t~ V1enna oon.t•r•no• Gn\_pbalts•.cl that ttt• r.U.•• ot Jl& 

SRI'DI abta4y •xtat.4 1D s.t•l'n.tlODal 1alt• Ago eal4 'bat 
-. . 
iYI qggy,.. not Devf Yaaaeea ptt the quett1on wt.•b• 

411, SAUDI •xtate4 1n SAtorll6tlona1 lAw ~d ans~.t lD tbe 
. 81 

attlmat1vea RO$enR• thought that the o·onc•pt ol ~~· -Aidbl 

•~t•te4 tn tatel'na\1on&l lai# tor a lot\g ttme, flVtln 1t 1ft .a 
~ . . 

laQho•te fo~ an4 Bartos tsaf.4 that e.volut1ott ot J.lll. SRCifill. 

u fl o:ontlnuoua procesa .n.d that t~ u.N. ChJrte wa. • •'-s• 
aa 

1n that procesa.. ROdt-lst.to& stated .tn the Vtenna contenllO• · 
~· that "M-tlole eo (ot tba 3.988 draft) atatca4 e. rulo o~ :&a·l l.a'iAV.f 

ll. Ibld-• t P• 409. 
11. %bt4•t P• 410. 
eo. DIWt •ol. 1 (1M3) t P• '11. 

11. Dld•t P•, ta.-

88,• . 11>14., P• ta. 

aa. ntd., P• w. 
M. Val~nc le Bo4r'lt:tt•• (~uador) 1 tmQJ/C, P!rst seas ion• 

Otf1-o f.al Reoord:l t lS&&, P·• ••• 



.. 
tbll oplaloh w.t •t.re4 1>1 many otbett del••••• 

M SOhwelb polftt.l Otlt,. lt U bat• that 10M OODDIMt Of 

~'* aenaben ot lLC .ad ot oovern.nu aqgealtct i;ht.t lnoorpor ... 

tlOA ot the concept t!t IWi 1AQIIAI 1n the «Jtatt ~'lclN .,.. $A . 

tba a.ture of proa••••1ve cteve1oJMtl1: ot tncerrua.tlollal tAw-. 
r.· tnaw.c•• t ... r, •• Cyplot ... belt of tt. Sb'h Commltt•• 
of th• Gt.neral Altembl¥·• aat4 tba' tn. nD. .uade a ••~r •on,. 
lttuctlve contl"S.bUt;loh to the propeestve developaeftt ot 

ao . 
tnterut1onal laVJ Pratt from Itr·ael sa.1<1 that tbe ean 
article on 4U ~QCIDi ahove4 •tba t>rOtWeJS·•lve tren4 ot ta. 

87 . . 
Co!ll!lltsaloa• 1 thlnkSDgtt • Wlih au• ttespectJ it ~- 8'lbtiS.tW 

'bat lllllob calUlot be read into 'be•• atat•me'Dte \leoell• ._. of 

tbtm lmpUe4, ·i*l'•doxtaa~J that .3AI,S59UDI waa both hi .Ita 
.attl lta-.. ttttacJa. Scbvelb l'tte•• t1> ~choa'• •tat••nt ''*t 
tb• 4trat• .rtlo.l• _. a •re~k&blAt step toh~4 la ,._ 4.Ve~op. 

·- . . 

21. Xb1d•• »• 2? • 

. 28., Sohwelbt n-. a, P• 9?1. 



lt up by saylftg that the ar•tcle ttoonflaecl a rUJAt largely 

aappoJ.-te4 b7 atate practlce artd lnte~natlonal lav an4 allo 
at 

atreaae4 bt many autborltlea oD laternat1onal lav••••" 

JSJa1n•• ot Phlllppla.a allo Mcle a sf.mllal' selt-conuacttotorJ 

atatement when be aald 'tbat be ttwelaoef tile Commllaloa•• 

d$Cl&ion to recognlae tbe extateac• of peremptory n01'111 of 

1nternat1one.l law (lu.s cogeaa)" and eonaldered ttw.t tbt draft 

artiele8 on alai.COgfbl ••r•presGnted a breakthroUgh ill the 
30 

progressive development of international la~. A t~llar 

confllotlng atatement waa made by the Ital!an Mtmber of ttwt 

Sixth commlttee wben be aald that ln recognl&lbg tbe exliMilce 

ot .&11 SQUDit tbe Wl tt ba4 aaoces•tully _, the requlr .. ntl 
11 

ot tb• progres•lv• 4•••1o~A' of 1nte~nat1ona1 ~. 

Blago~e'flo ot YUcoalav1a tollovect su1t 8114 ata~•4 tba' 1ll 

dl'att Artlol•• 31 aAcl 41 (of 1913 4raft cotreapoadlDI to 

Artiolea 68 arad 66 ol 'he conven\loD), tbt U.O extencte4 •a 

welcome reoogo1tloD to the •~llt•oo• of peremptory nor.. of 

international layt o.1l4 tba' ••he Coma1sa1on•a l'eooaoltlon of 

~h••• two poatulates was en ~p0r~t atep ln the procr•••lva 
4eve1opment of 1Dternatlonal la~. 

It l8 d1t.tlou1t to belt••• that ln tb.Q stateunu 

~uote4 above tbe phrate "progreltlve development of 

29. Peohota (Caecbotlo'fa~l&) t MOlt M~ll of 'be Sbtb 
Oomm1"''' l9CS3t P• Slt ~· •• 

so. Ib1d•t P• 4Bt para »• 
31,, Ibid.,, P• ea, pera n. 
38• Dld•t P• u, par.. l3 allcl 14. 



u.·· ·. 

lnte»natlonal la.- vat ttlt4 1ft 'h• ttchnl-.1 •••• S.\ wa u•4 

.~n· Artie~ 11 ot ~ Statlt~ ot tbfl n.c. &too•, ttw ptar•t 
· •pro&Htt1•• ctft'lelot*ftt ot lhte»a.t1onll La,. to;. ~llo .. ,.,._ 

t11u11s caD only . be takea to -••n vbat Oribt ..... , vbtll he ••14 
'hat the rule o:t .1YI ,SIDII ha4 ......... ,.bltthe4 tot tt. 
:tlt'St tlM ln a legsi tex• aa e. bUll -ror 4eoicS1ng t~ ittllltr . 

~ . 

ot a trea.tJ't • 

WiJ.dook, t.,. special Rapporteur • baa thfova oonll4er.a• 
41sht on tbQ it\t.~r-·tempOtal .Mpects ot the qu~•tton wbt'IHW tbt 

torl!lu~atton or the artlolM on 3tal ,QQ&tU. vaa 4t lilt tttMM• 
. HC3 obfona4e 

AamitW1Yt lt ttte ~1• ·~b0dte4 1ft Ar'S.Cl• .at. 
(of 19U eaR) •~'• to bit,.,_.~ aa ~total 
1nnov,.tlcrt lfl lttternat1onal law• tb• t!r&e·•1t!ii*D' 

. would F«'ll•rtt ltlelt ltl a 4tttereft:1r light. Oil 
that bYPQth•bt the app1.teat1on ot tt. a1'~1ot. 
110tl14 1o&lctall1 be cont11le4 to treatld OOJ1()lt.t4•« 

. ·after tNt ~nw~ into !"orca ot a a•n•J'al a oJ~Y•1l•loo 
on tht lav ot vo.atles 1ttot>rpO:tat!Q8 tile arttolt •. 
!he Special :f:Ol'~lU' 4oea n~t1 .htJweY.r, Wl4_., .. 
atalld tbl 0') · 110ft to bav• lll11G4t4 ·!D Ar'JOU 81 
to. propde a CO$p1ete11 uew rule ot tl'taty law. 
%ll ~·sr~ph 1 ot tu co.-nt.ry tht cout.astoa 
~c:ontt~d•ct that tn cq41tyfJ)g ~h• law br tr•tl411 · 
it l~Ut tak* 'he po&lt1on \hat '*' itt. .. • •• . 
cetJta tn :-utes trom · wbtc'h sta-t••.· ~· ao~ QM,.~Ilt to 4•rof•• by a _._._,. ~ra.nge•n•t. tn o'w 
lfQt41t ___ .·t ttecosnl*~t4 tbat .. ,_o• 1'~lea ot 4U ,JitJr 
W.aa, •xbt lrt 1ntorl1at1on.1. 1atl aa:4 ln. AJI'~ 
3'1 •~olv ~•• th• loa1ca1 eotts•tttteu.oea fto11 ••• 
tao't, M 

tbt •'boV• ttate•nt ot Waldoot rMl)t cltnca.• tbt 

blue and akea 1t plain 1bat, tlra'lr• ttw. Oomm1as1oe 

•bOPgbt tbat rules ot .til aQIGI we~ lt• :..a Md·t tec0bctl1, 
.. 

... ,be 'S.• •l••n-.tt. would o,.rate •o .e to al•• tM ·cJ.r•ft 

· ( 9 _ IPT !J lfJ '" 

. aa. nw., P• •• para aa. 
· 34,- DJJ,Q, 't>l• a· (196&), PP• 24-26, paft s •. 



~t1o1• on~UI QRUDI reue~peo'l•• ettect. 

A' •= Vl•rma Coflfereace, the V,altt4 Stattl poposa4 

d &MDCS.Jl' ·to Ar.tJ.ol• 80 ot tht 19M dhft •o .. to ad4 

"•' tt. i!ae ot corac1ua1o1l" l!IM41at•11 atto ttA tr .. tr u 
<told .tP 111 tbe lnS.ttal peri ot •tte Ar~io~. !bS. -n4Mnt 

38 
va• lat•r accepW alld t• now toms par• ot Art1o1• 18 ot 
the Convention. !tNt, the 1n1tla1 Ptif~ Of Artf.cle 88 proY14 .. 

that tt.a. trtaty 1S voU u, at tho ttme of conclualon, S.i 

eontl1cts 11ltb a peromptor7 norm ot general 1ntel!tftat10tta11a.-. 

fba pnrpotte of it. amendllent w.as to make 1t abttn<lalltlJ .ole.,- . 

tbat a rule ot JU oPIIDit when lt emergeo, 4081 ao\ reDder 

vo1c1 U. bUf.A • treaty conclucte.d beton lb emeratno•. lb 

otur wol~da, a tre1lty 15 void Ah JQJ,tlt. only tt lt oonf11ota 

wS.th a penmptorr not-m e.ll!eadf ex!sttng nat the tme ot 

conc1ua1oun ot the ueat7• Reno•, lt ls sublllttec! that thl 

acceptanoa of "he u,s. emend!!ltttt ctoel cot b)' 1tselt, neaatlve 

the retroac$1vlty of tbe &P\tcle. It prcn1dta agalnat the 

:retroact1v tty ot the r111e of 3WJ ,cQctDI in Ar\lcle 13 alld not 

of the arttale itself. 

ot part1ouler tnter•t \o thle reg&r4 l• th• AMnc1J!lent 

propoaed bJ' Me:z\1co at the First S•ea1on of th• Vienna 
37 

Oontttrenoe. the purpose of the amendment vat to 1Dtroduo• 

a spet:1t1c prov:ta.tou in ut1()1• 80 ot the 1966 draft to clearlJ 

aa. w Doo. A/Cont.39/C~ .. l/L,302. 

38. ~. Firat Sesa1ont Ofttota1 Reoor«•, l968t 
~- . 

a?. UB DoO. 4/Coar,3t/C.:l/L.868. 



.. 
. laf dOlll the aon.r.-voa.ctlvl'¥ ,ot ~he .-tlole 1utlt.- a• 
clel•a•~• •uppOrted ttt. _ ... ft4Mil' on ,,_ .. awaptlon tba• J.t 

oprtaaly eoatl,_4 that ~t1o.h SOt •aa vu clutlJ ladlc•tel 
at 

lD the Oomamtar,.. would PO~ t.v• ret.roapectl•• etteot. Xt 

•• already •howe abo"fe that thll .,*bmptton ,.. not Juattttta 

~0!4 vbat wu atate4 1ft the ComDaentarr-.. Bow•..-, •11 tbe 

ltauea t.nvo1v•d 1ft tht Mexloan aun-.nt •~'• wougbt illto 

aharp foctt• bt Alvar•a '•blot the eut.D ~1•1•'-• Sta'lq 

that hU ct•l•a•tlon could &tot aoo•p' ,. Mtxtoata AMn4Milt, 

ba •atd that a bi&\J whlob ooAt11cttc1 vl'b aa esS.t1111 

.l*r•mptory norm waa volti Ak ~AD"''at , .. , Pt>lrlt 414 not reqtallt• 

. .., ~the~ ~laborat1oo. lt, howev~, t~ parpoee ot tbl 
~en4aen' vaa. to pro•1de tha' nglllty should no' o,.rate 

tl ~Slit lt aho\114 be oatea~»J.call7 re3.aoM4. ~•1»1o poiDW 

out that tta declaion vblob round a treat7 to be nll11 all4 •old 

bse~e 1t oontl!Ato4 w1'h a rul• ot ag 9A&tAI. waa pa,r•J.r 
d9claratol'7f the v-oS4 txr•aty v., a n\llll'ty trOll tlw •w• all4 



the 4tc lllon vou.ld merely acknowlectg• tbe tact. • Of partloular 

tlgnltlcaaoe u the atat .. nt ot fablo that bll 4elegatloll 

coa14 not acc•p* "the propeeltton tba~ A1't1c1e eo •bou14 not 

attect treat1ea alna<ty lllcluct•cl ltblt bl AEflllil&sAI IDSit•A 
J.Dtp ,.(Qat• No breacb of tbe P1'11lC1p1e of non•retroact1V1\7 

-.. 1nvolve4 where a lecal norm vas applled to exlatlq 
40 

qt\eatlona or ntattere, UIQ lf ,,biZ bit B&UI.DI$?4 tUl.&av.• 
nurtns the •econd eeeston ot the Vtenna CQQterenc•, 

aa~t~ attempt vat made to proYlde tor absolute non-retro

aotlvtty ot tlw vhot. ot tM convent1on. Venesuela 1tltrocl'lot4 

an allendl!lfht ~o incorPOrate a new draft ar~tclc to spec.1tr 

that tbe CoQVentlon app11e4 only to tr•at1es c-cneludl4 "lD a 
the tutu"• • thl8 propo~al alto met wlth swong oppos1t1ofl 

oa th• pootuld that 1t wuld •~lude the app1toat1on of tboae 

pr1nolplea of lnterbatlona1 Law vb1cb are already 1n extat•noe 

but ~• ~~erely eod1fle4 1n the Conv•nt1on. t' 1t stgnlt1ou' 

to note tbat the Ven••~•lan «•l•s•t• ha4 btmselt admltte4 that 

the rule• ot 3YI SQUU ver• par- of kl JAM and app1.1oab1t 
41 

•ven before t~ entl'y tnto toroe ot the Conv•ntioft• 

•• 



In tbe ltgbt ot the above d1souas1on, 1t _, be eonc1ttdt4 

tbat Utlcle aa ot ~· VleiU'l& Cosw•ntlon baa ,b. Htl'OI)eCtt•• 

et.r.ct to at to nullU, ev•n a tr••tY •n'-rt4 f.nto prior to tbt 

coming into to10e ot ttw co~r~•n'loa. fta abov• ctnclaloJI lt. 

baled on ta. tollow1DC oRpe11lfta coatlcltl'atloDt• 

1. Art10·le 63 1t·••1t pe:rmtta of such at1 1Dterpre-.t1oo:~ 

s. ut1clt 28 proY14u agalnst re,rot.et1v1ty ot a "tat7 

Wlle•• ••a d1tterent 1ntontlon appears from the trtaty or ll 

otbervila establ!ahetn. 

a. such "a dltfuen' 1n1Ssatlon" appears troll At'tlol• 4 

of the Oonvtntlon vblch pl'OY14et tot prospecttv• app11cat1• 

of the Convention but «w1t~out prt3udtce to the appl1oatlon• 

or the ex11t1Qa rule• of s.nt•natf.onal lav vhiob would btad 

th• part1ea ltut•pendentlJ ot the convenclon. 

4. lndep•n«enilJ of the convaat1on, th& Stat•s are boUb4 

bt ruu• of ~~~~ ,S:QUGI vbf.c h e.re .Z.u 1a.1¢A and not J.u fMIDAI•· 



a. ZU!UII WIQIJ!dAiltl ot Artlole A ot the 

Coftf•ntloft, vhJ.c·b can bt reterre4 to .. *ltlt~Plt•ntay Jte&U 

ot lftt•rpre,atton• UDder .A!>tlo1• 38t olearll' lncttcate tbatt 

tuttly, O'ferwttelaltqa _,or1t1 ot tt. mamblr• ot tbt tte, the 

de1e4•tea e.t the v leona cont.reno• antS thO oovsrnll9nb conalcter• 

ed that rule• of ~- .QQUQI veN 1noor·pOrt;ta4 1D tbt Conv•ntloll 

dl bee Ja$e and not at l.fta.t t•rtndta. Seoondl1 t alUGildmtft• 

wbl<tb wre alme4 at prov14lfta arawt retrotpoctlve operat1oa 

of the a.rtlelea on jYI QQIIQI. w:e cot ap~ove4, 

rn eontraat to • trea'y that 1a vo14 ~ &PUla tor 
oontllot wltb tilt exlatlDg rals of 3U ttPCIDI a. treaty tbat 

!s "fall4 when entered into but which contllcte w1tb a. rule ot 

JwtiCIIQI. tbat hal eaerae4 auble~uent 'o tha conclu•1on ot 

the treaty• ta not vot4 u 1nll&A but beccme.a vo1ct 11'011 ttt. 
tllta of ttt. emergence ot new p&remptory norm. The latter oaae 

· of auperYenlftg 1nva11d1ty la co.e1'ed by Artlole 66 ot the 

convention, llh1ob prov1d••• nxt a new paremptorr norm ot 
general f.nternatlonallaw ••"'"• aDJ •zlattq ••~T vblcb 

18 1n conflict wltb that norm beconl9s void dd term1nat••• 

IPD•J:Q$£QAS,&:Y1t;r gt .. «tv li»J.t Q' iUII S(QSIPI. 

ThU arttole allo ra~e4 aoM dwbtt .. to wheOber a 

new rule ot ,aya 9AS'Al vottl4 bt.ve retroapeot1va etfeo., ao .. 

~ nn111fy a treaty tbat cont11ctecS wltb lt eveo fl'oll tt. 4aM 

on vhloh tt. _.eatr ta4 beeft concluded. the Col1llentar)' to 

Artlo1e e1 ot ''- 1M8 draft (cor~••POndtq to .Ut1ole 84 ot 
the conv•ntloD) mak•• l' ••~1 cle.r that "'- •.ttect ot , .. 
article on a tr•atr "s. not to r•nd•• lt void a~ P,U&tt ~-



only from the date when the now rule ot ~YI cos•lll la 
43 

eatabll8he4"• It waa, however, pointed out by Verdr01a that 

vb11e the word cttermlnatea" 1Q Art1c18 61 (ot 1966 draft 

oorrespondlDg to Article 64 ot the Convention) denoted t1 Dlllm 

operation of the provlslon, the words nbecoliSS vol4" Jmplled 

an ettect ex S!1112t whUe the tor~er 1nd1cated proapeet1ve 
44 

operation, the latter suggeate4 retroaet!vlt7• Bl\t, .. baa 

been correctl1 po1nted out by Yatseen, under draft Article 61 
46 

a treaty ntermlna.tesu because lt "becomes vold"• !t. draft 

Article 61 clearly provides that a treaty ttbeco•att vo14 

wbsreas Art1cl• 60 (of 1966 draft 1.e. At-tlcle 63 ot ttt. 
46 

Convention) SaYs a treaty n J.att volt!. 

It waa suggested by some members of the ILC that lt 

would be more convenient to group drat' Articles 50 an4 61 
47 

under one arttcle. Tbe Commentary to Article 45 ot tbe 1963 

43. .e.t:iLt Vol. 61 (1967); P• 291. 
46.. V•rdroslt DU&-. vol. 1 (1983), P• 257. He vaa aupportecl 

by cactren and Ba:rtoa, 1bl4. 

46. mn&., v ol. 1 ( 1963), P• 267 • 

Yuaeen augge1ted that the text ot .Art1cle 61 could be 
made el.eare!' by aubatltutlng •vnen' tor • u• 1n tha 
1nlt1al part of tha arttcle - "U a nev peremptorr 
nOl'll••••u He thoagbt that •wben' vould exp11eltlr 
1ncU.oa'• the t1111 element and 1110\lld suggeat that tbe 
1n'Val1dlty ot the treat1 commences from the t!ae of 
emergence of new peremptor. 1 norm wlth vblcb tbe treaty 
oontllota. .IB.ll&, vol. 1-. (1963) t P• 257. BUt Waldo~k 
thought tbatliiV!ng r.gard to the nat~• of the rule 
contalne4 ( ln the dratt article), tba condltlonal '1ft 
•••• more appropriate. Ib1d.t vol. 2 (1966), P• 4.1. 
Waldock preferred •it• becauae · lt aqgeata that the 
emergence ot a new rule ot ~~~ ~fifl 18 •xoeptlonal, 
whereaa •when' vould lmply t att~Q rules change 
frequent)¥. 
The In41an delegation propoaed an amendment to tbat 
ettect at th• Vienna Conference also. Ull noo. A/Cont. 
39/C.l/1,.254• 



~raft (1••• Article 64 of the Convention) atate4 that "tbe 

Oommlttlon 41aouaae4 whether to lnc1u4t tbt• ru~ ln Artlo11 37 

( t••• Al'tlcle 63 of the Convention) • but 4to14t4 that ltJ thoa14 

be p1aoe4 amoDg the art1olea ~oncernlag tn. termlnatlon ot 

treatt••• Althougb the rule appears to dctprtve tbt tr•at1 of 

~a11d1tYt ita effect 1s not to render it ~oid a~.iplttQ, ~' 

omly fro• t~ date "btn the new rule ot .3AI e.QgtJll 11 ••tab

lt•be41 1n other t~rords, lt does ;t annul the treaty, '' 

forblde 1te ~rtber Pl~formaQC~·· Howtver, the lalt aenlence 

1n the aboVe •tatemtftt that A;tlole 48 (ot 19$3 draft) Jt4oel 

not annul tbe tr•aty, 1' t~bids lts turtbtr pertorllallO•" ..,.. 

cl•~l1 wrong aa it aL&ggestt tbat tbe tre&tJ•• vall<Stty 11 rtot 

att.c'-4 whereas the article S.btlt se.ya th&t the trea~J' • "beoo-.. vo14" • aouequent1y, the ColUJiltlW7 to 'n. correa• 

pond1ng art1o1• ot. the 1966 draft waa rec•t aa4 1t 1tates 

that tbe new ru1t ot Jai.2QCIDI 8 4oea not annul t~ ~eat7t 

it torblda 1's turther ulabD;I an4 pertorlla1l0•" • 

A!.'AAit M AUR A•kQASS&!I 
strangely• lt seeu to bav• gons total11 uttnotlce4 tbat 

ften AtJttcle fM ot th8 Vienna convention JD&Y have retroact1v1t7t 

S~P.POit a treaty vas entered into tn 1910 atld a ne\f rule ot J1J1 
SQS!Dl has emet-ged tn 1945 • both the year ot eoneluston of tb9· 

•• Alvares tablo (Cuba) atat·et at the ·.ftenna Oonterenc• 
tbat tbe oomMnt.ry .... 1n tb.la respect, nUl flat 
contrad1ottcn v1tb tt. rule stated lQ tbt ,-~t1o1e ....... 
JmSCI.Z.t Firat Sta&lOGt Off101al Reoora, ~t·; P• 441 
pal"a Ja. . . - . 

eo. U.JL., vol. 81 (1967), P• 437J emphasta .addt4. 



treaty &ftd the year ot emeraenc• ot a new p.remptor7 nora be 1ft& 

pr to~ to tbt Vienna Convent ton ot 19CS8-. 0111 '' bt talc! tbat, 

Wldtr .uttale 64. ·or tM oo.nvent."lon, 1;be Vtatr ot ·ltlOt •·beco•• 

vol4 aft4 t•~•lnate/ rtgbt .t~a 1946 betnc the year ot the emer

genc• ot ·•" pe~emptory a_orm't AI tt. cortl14ehtlont tbal bt.v• 
led to the eonclution that Art1ol• 63 1e retroapea,l•e appl7 ~ 

Artlel• M al;o,. the nooestey· <:ou.clu1on .woQld be· that Art1ole 

64 atfeots the tteQt1ea· ot tbe klnd aent1oDe4 in ,._ •boW• 
111~ttratton. conaequently·, Arttol• 64 also 1& eapabl• ot 

ravoapeotiv• et:r<lett ev•n though, admlttedly, • ntv au CQUDI 

does not posses• tbat ettloacv. 
Articles 63 aD4 .64 bt.v• el.l tho potentlalttle• of 

rat.ing a barn•••• nea' -of dOllbta an4 4ilpttt•• abo\li tbt 
61 

Ya1tdtt1 of tr•atlet ent•~4 into 1n the peat ad tgt£o'~ 
.a 

cct m.y !)ro•• thenuael.ves to be a veritable ttPandorat boxtt. · 

II 

D!&R-!BMPORAL AS.fEOfS 

M .1yt ,SAUDI oouiata ot prob1b1tory rule• vltb a 

prev,entt•• f\utoial<Ult ~he etteotJ aa4 conaeq~enc••· tbt.i ther 

prodttae on a eont11ot1bg "'•aty are ot utmoa·t Japort•llO•· fbi 

:lmM41at. ·~~~t of a peremptory n~m on a treat)' contl.tcttAc 

vltb tt u the 1nva11d1ty of 'bo treaty • Article 69 Qt tbe 

11. r.ar• tbat retroact1v 1t1 M)' apply into the paa' 
Ad ,Jntiah"l were e2preaaect m· the liD. See ttt~ 
J.aatalloe, tl'ie ata-c•unt of Re~ter, ;mne;t., vol. 1 
(l9da)t pt. IIt P• 17.-

se. Vallat dtsertbe4 Article A aa tta Paadorata Bo~t .. 
UliCitl1_Ftret Sesslon1 Oft1e1a1 Recorda, 1968, P• 330,. 
para. 32• 



V~nna OoDVtl1'1~1l stattJ ln .IU&$1'6Pb 1t ttA. bea~ ttt. 
tnval-14~•1 of 11blcb 1a establilbad \lQdtl' tbt preaeA' OOQYentloei · 

II told. The JrOV ~1oM ot • .,,14 tfeaty taav• no 181•1 toi'C•~-~ ~-

. !M ~-lldi.;' Of a V•aty Cd be: eetAbi.:ubetl Ull4t1' the OOO,tntlofl 
1n •aoorctano·e wltb the provtalona ot Artlclel 66 to • vblch.:t.y• 
baen d1so\lstecl 1n the prevl~ Chapter. ~ho. atatelleat ill. ,_ .. 

gl'a:pb 1 ot Al't1ole 69 that "tile pr.ovutc>.ns ·of a vold tr•tt bt.Yt 

nt) legal torce1' . ~ m1elta4J.ng1y afmplo. Paragraph 2 of Artt.ttl• · 

69 1t,e1f IDaktS flUbftantlf.l inr0.4J 1nto the ettect1vtrtt•~t. Ot 

th$ statetaGnt tn paragt-6Ph 1, ahd prov14eiJ 

It nett ha.Ye n!t'Yertbel.as been pel'forllld Itt 
~•llab.oe • a'!c:b & ~•atJ' . 
(e.) eao b partr ~ reqdr• aa}' otbe~ pattty to 
. e$tabl1ah &I tar u poaatble 1n the~ ~t•1 

retatlona tbl poeit1on 'tbe.t would have exlatecl. 
it tbe ae's ba4 not.been ~~or.~e4t 

(b) acts perfo1'n1&4 1ft goo.d talth bt,toN t~ 
1rlvel.ldltY vat lnvoke4 ~· no~ rend••-' 
unlawfbl b1 reason only Of the tn•a114lt1 
ot the vut1. · ·· · 

Paragraph 8 ot Arttc1• G9 states ihat '*1n caa•• ta11iQc . 
. h ' 
~lldtr Al''iele•. 481 BOt 6.1 aa4 62, peragrapb I 4M8 a~ appl¥ 
. . 

vltb ttespect to tM ~•1 to wb1cb the tn.u4, the tp.Q:t ot 

corruption o~ eoerc1on 1a Japuta~. *' N.V4tl'the1.••• "be. · 
Jtl.tlge.ttag prcwtalou ot pa.ra~apb 2 ot A1"'1cle G9 c.to JlOt 

&PP11 &110 to Article $3 (oonfl1o~ wlth exlstlng Alii gg&UI) 

becauat, at wee_ s~ate4 tn tbt Comn»attar¥ to the 1966 4t•ft ,. . 



" 
-~~ ~-

oo~nte.-l'p&rt of Artlol• 69t "tb& caae ot • t~eat1 -vo1d • • • 1>1 

r•a~on of 1tt cont1lct v,ltb a rule ot 3U 111111 11 QOt 
. ' 

mentloned 1.tt parag;pb 3 beoau•• 1t 1t the tul>3eo~ f>t a 

.l9t'Olal p.t'CW111onn, 1n Ar'·1o:1• 71 of the 09'nvent1on. Sot 

allOt Artlole 10 dta1lltg 11ltb tteollftqlteltet~ ot th~ termlnatlon 

of a traatyft does not apply to Artlcle 64 (i~u.pervenlng Ji1 
aastua> ~couaa the. latter 1• aeparatelV dealt wttb ln 

Art tete 11. 

Articlt 71 dea~ vlth "oota*eq,uenc• of the 1nva~1dl'¥ 

ot a tr-e•ty wbtob contllcts wlth a peremptory norm of genet'•l 

tnte~ne.tlonal laV" • It provtdeat 

1. to cafe or a treaty. wblob la vo1d ·lutd•r 
Ar1;lo1e ~3 the ,..rtlea stu.Ut 

a) ellllllllate aa ta:tt e.1 possib1• tbt consequence• 
ot a~1 ac~ pertormecl. lo relt.nce on. any 
prov1S1on wblc~ oontllota witb tbt par•mpt•r 

. norm ot gen$1'&1 1nterna,1onal laYt. .· 

b) brlng theu mtltual ~elat1·oM into contoralt1 
v1th the pe~empto~r norm ~t &tn&tal 1ft,.,_ 
national lav. 

a.. In tbe oaae ot a uea'y 'lb1en beco:aaea votd and 
terminates under Article 641 t.be termlnatlora ot 
the treatJt 

•l r•~•-•• tht ~ttea frOlll ay obUgat1on 
turtber to portorm tb• treatrt 

b) doee not 6tfect any ~1gb,, obllsatton ~ legal 
•ltuatlon of the partl•• created through tbe 
e~cutlon or the treaty ,rtor to 1ta ten1natlont 
provided tbat thole rlgbtt, obttgat1ont or . 
s1tuat1ons may thereafter b8 maintained ontr 
to th• extent 'bat their ma1ntenallC• 18 aot 
1n 1tse1t ln contllct wltb the nev pel'emptor.r 
norm of g•neral tnternatlonal. la"• 

M. .Ut1ele 66 ot the 1966 draft. 

ea. .WILt vol. 61 (1967), P•· 443. 



DI•IPOI .tax <i£PQRIJa& Zaullltl 
lt 1a obv1ou that Art1ole ?1 clubt together 'bt 

oonleq\l•nce.a ot a tveatr tbat la vo14 under Artlole Gat and 

also ot a treaty that becoma vo14 anct ttrmtaatea ua4• · 

Artlole 64. The t"eason for s:ouping them togGthet- were glven 

1n the commentary to Arttcle 6? llhleh •• the r•levqt provttton 

ot the 1966 draft~t Firstly, it was stated that ttthe coaae• 

qt.lenota ot tbe nulllt1 ot a treaty u.nder Art1ole 50 act of 
66 

the term1nat1on ot a treaty under Arttole el both belq apectal 

cases arising out ot the a~p11cat1on ot a rule ot aut~ AQI'DI·t 

the commtsa1on dt~lded to group them together in tht prtseDt 
87 

e.rtlol••• It was alao stated tha\ •the nllllltJ ot • treat' 

u 'Abf.a by reason ot 1tt contllct wJ.th a rule ot ~U SQSIPI 

in tol'Oe at the tlme ot ita concluaton 1a a apeoial c .. e ot 

nu11ltJ*. S1m1lar1Yt "tbe termination ot a treaty vbteb become• 

vold and terminates under Al'tlcle 61 by reason ot ltl contllc\ 

w1tb a new rule ot ~- cggM Ia a apaclal caae ot termlnat1oft 

(and 1ndee4 alSo a apeclal caae of 1nva11d1ty. slnce the . sa ~ 

lnvalldlty does not operat• All &n"w>•*. , .. , tt. oaae of 

treaty falling under Article M ot the Convention J.a a hybrlcl 

between tnval141tr ao<l tsrmlnatlon. The explaD.at1on 1n tbt 

Commert~J to~ ctea11ng wltb th• effeo' ot botb the Jll• <;QdDI 

art1c1•• under one artlole, also explains why the 1nvalldlt1 

Art1cl .. 60 an4 81 referred to 1D tb.t Comment~y ar• 
or the 1965 draft artloles• corresponding to Art1o1• 
&3 aD4 M ot ttt. convention• reapectlvelJ• 

&Uia.t vo1. 61 (1967)t P• 448, para 2. 

tblct. 



0 0 

of a treaty contltcttng vltb ~UI gii~IAI vat dtalt wt.tb 

••,.rat•l1 holl other ou" ot 1ttva11dltf• 

Arsother reuon tbat was gtvto 1n tbe oouentar1 for 

-ouptan the occnaeqttencea ot both Article• 63 auct M 1ft 

0 

Art1Qle 71 was that "thtir ~uxtapoaJ.tion woulct sene to give 

adde~ empba•ta to tbtt d1attnctlon be,wen the ortg 11lal nu\litr 

ot a troaty Cunde~ Article saj acd the subllequent annulment 

ot a t~taty .Cunder Artt.ole f}4.,] as !J.tom tbe tSil• ot the 
69 . 

establlabDtent of ~~~ uSU~dDI•.. However, 1t uaay be aakt4 wb.Y 
tor the very taM reaaon both the caaea of contltct wltb a 

pere1,IlptorJ norm were not 3uxtapoaed in one article la Part V 

ot the convention? T._ answer !llA7 be found tn tbe···te.ct tha' 
60 

the In41an eaenam.a• propoatag c1Qb~1ng togetb~ of vbat are 

now .Artlotea 63 aftd tM o~ the convent1on lnto one arttcle val 

not acc•pte4 on the ground tb&t wb11e Artlole 53 de&ll vttb 

1rtVal1d1ty, Art1cle 64 relate• to term1nat1Qn and henoe., they 

be\.ve to be ple.oed uttder t~ respective Sect1ons of Par' V ot 

the eonven,lon. Wblle 1t may be ao, it 11, 1ndeect, atrallge 

that the d1tt1nct1on betveen "1rwal.1d1t~1 and ttterm1nat1on• 

.a g1v•n a go-b7 in ~tiel• 71 and the ,consequeD.c•• flovlbg 

tftll Article 61, wbtcb Ia plAced unde:r Section 3 dea.lilla vltb 

tumln•tlon and aua,.naton ot tr•atte&t wer• alao mentlQAeel 1n 

Ar1ilcle 11 vbloh purports to deal w1tb nconsequenoea of the 

mtt~&Git.l ot ~•at7 ,vblob conflicts w1th a paJ."~mptory n«>rm 

se.: tbta. 
60., UN noo. A/COJlf.39/C.J/L•2M. 



137. 

A compa1' J.aoa ot Artlele 69 parapapb 2(a) and Art1clt. ?lt 

,_,agrapb l(a) woqJ4 reveal that the terminology eanplorecl til the 

tWo ·provisions 1S toially 41fterent. Wb11o the formor prov1del 

that *~each party may requ11'Q any other party to estnbllsh as tar 

aa P.O#,S.ible 1n the~ mutual rolatlons the poa1t1on that wou14 

have &xJ.atecl 1t the aou had not been performedtt, .Art to;. .?lt · 

paragraph l(a) on the ot~r hand, directs tbat tttbet portlt• 

shall el!1n1nate q far aa possible the conseqQencel of any act 

po~formed ln relt.anc• on any provision wblch conn1cts wltb 'be 

peremptor1 norm of general international law•" Tha d1tte~ence 

ln termlnologv shot~a tbat to~bUe tho prov Js !on 1n Arttele 69 aims 

at tbe rostorat1on of UiSWI QIQ .AOH bV the partt..es, Article 7lt . 

paragraph 1(a) merely requires the eltm1nat1on of thG oonaequonces 

of an act pertorM4 under the ottendlng pl'ovltlons of tbe trea.ty• 

Howev•r• both thG prov1s1ona contain the .f1exlble pbraae .... £at' 

at poaslblett so a1 to provtda age.1nst demallds for mathematleal 

euctne.sa in tho restoration of tWU ,SJI&Q,..Il\ll under .Al"t1c1e 

69 ana the ellmit'lation ot consequences tUlder Art.1ole 71. the 

phraae ttaa t-ar as possible" also covers a s1tuat1on where lt u 
tmposs1ble to co!llpl~ wlth the provtstonl of the two ert1olea tn 

In fact, Article 67 ot tbe 1966 draft ( t.e. Art1c1e 11 of 
the Conventiob) ma1Qtalne4 thfa cU.a,lnctJ.ou and pUrporte4 
to deal wltb "conseqttenees ot ihe Q\lll1ty or terinioatloll. _ 
ot a tf'eaty contltotlng t~ltb a peremptory norms of genetal 
1fttet-nat1onal lav"• However, "lnvalldltytt ,_. aubltltu'ed. 
tn tbe place ot ttnu111ty and torm1nat1on" at the Vienna 
conference. 



vbloh oaat ,._ questions of ·•tate re·apOnatb111ty vou14 

neoetsartlf arlle. EVen though tt l8 true that tbe phr .. e 

.138 

"aa tar aa pote1bl4t11 11 Jo Mlleable 'bat lt sa auacept1'01e •o 

abuae. there 11 no denyf.Dg the tact tht.t l.t.a non•lac1ut1on vou14 
~ ea · 

have oautod greater problema. It mq b& note<t that whit. 

"As tar as poss1blen oceur~ect.tn the relevant provt•lona 
of tbe dr•ftl of the International Law Coa18alon. see., 
Arttolt 27 of the draft arttclea lneorporated in WaldooK• • 
Second RepOl't (Dll.Ct_iio1• 8 (l968) 1_P• ta)J Art1<t1e 62 ot 
the XLC RepOrt of 1903 <A.l.l:L.t. Volt ~ (1964) t PP• 30e.3) J 
Article• 6& aA4 6'1 of ttlil:LO R•~t of »66 (AlJI,., vo1. 61 
(1967) t pp. 446 aftd 447) • So• members ot ILC ver•, 
boveve», not 1n favour ot tbe lnalt.tlton ot ta. pbraae. At 
the t1tteenth sass ton of til$ l:ItC t tachs obServ~d that bJ 
lb.clu4lag .... far aa poaaiblett in the clra.fl art1c1tt the 
Special Rapporteur naonceded that tt was not alway• 
p01s1b1e to reatore tbe atasaa fiR t.DSf•" <.Dll&t vol•l 
(~83), p. 229) .• - Yaa1een was~o. ao tn avo~tbl 
4•1•t1on ot tbe pill'"• on the around that "it lt v• 
lmposs1ble to restor• th~ previous poa1t1on • and no one 
W0\114 be bound to do the 1Ulposs1l)le • otbe:o general 
tbeort.a, sueb as the th$01"1 ot respona1b111t1 wou14 
.oo• 1tlto operat1on.tt (Ib14.) owtouly bacau• ot tbe 
oppoa1t!on ln the oomm1as1on, the Dratt!.ng Commlttet 
4roppe4 the pbraae 1n tbe artlolea retubmlttecl by S.t 
(Ibid., P• 281). However, the phrase staged a comet.ck 
1ft tbe aublequent 4raft alld encountered some opp08ltlor:l 
again in the Commlsslon but thla t111le suecesstullY• Tbua 
durlna the 1966 d11ouae1ou ot the Comlll1sa1on, d• Lttna 
aa1d that he 414 not llk.e tho expras~ f.on Has tar 81 
poea1ble" because, it 1t waa tm,osailtle to re• .. tablbb 
the poa1t1on extsttog before the treaty wca 1nva11dat•dt 
then prov111oQI ot tb• article would not be applle4• Hi 
said that be would ~eter tha oxpression to be drop~d:t 
.. ftthe elalltla ~~loa. ~loa •aa. .· tar aa posslb.le• woucl 
be dangerous". · . · ·, vol• l (l96e), pt ;rz, PP• l2 and 
13). HoWVer, thi p ale rec•tvect •trona eupport fro• 
BartOl who thought that 1tt 1nolus1on waa "wtll•adVlaed•. 
1ft aald that "1o.glc t~lgbt pertw.pa "'•ctttt.re that lt bt 
4rop~d, but to~l and a~tract loglc wa* raJ; removed 
holl the real1t1ea ot ever7bo47 llte.• ( Ib14., P• 13). 
Waldeck• 1 atateJHnt vat almost th& tinal word on trw 
matter. He aal4t "!he pbraa• •• tar aa poulble' 1.-.4 
been d1acussed at sou lengt,b at the.. fifteenth eess lon 
ad 1• weakneu recognlaed• bUt the CoUllla.1aalon ba4 
«ec1de4 to ·keep 1t tor rea111t1c reaaon••* He sald 

••• oont4. on ne~t page 



Artlcle 71, pa.ragrapb 2(a) empl-op mancSatorr langw;.ge ln "ta. 
l*'tlel shall e11mlnatett eto. Al'tto1e 69.j para_.apb a(a) 

leav.. tbe ouloD to the part1.. lJy laylQg 41eacb part7 •1 

require1t ••• 

. 

'GIRI£ .. ,~&lz• lb£&Scb iiSk•DRal 
It 1a su.bmltted tbat Artlole · ?lt paragraph l(a) 1ntro-

d~~ea &n el•meat ot ambtgult¥ when 1t 4tat•• that ~he ~t1tt 

•ba:11 •11mtf)at• th• ccnsequen<l• ot· f-ll1 act perforM« .tD 

reliance on·· ttany prov1a1on" wbleb confl1cts w1tb the rule o.t 

~SI! 5,0·QSIDI• It meant that Art1cle ?1, P&ratr~apb l(a) mat•• a 

d1$t1nctlon, fo~ the purpoae of el1m1natlon of the coueq~encea,· 

between a.c ta performed ln ~e11ance on thoa& treaty prov !Ilona 

whtcb do not conflict wltb a peremptory norm and tho•• acta 

whtch eontllot wlth attcb a norm. Doea tt also mean that tbe 

(cont«. from lalt page) 

tbat be agzed4 with Bartos that 1t voul<l be undeatrablt 
to lmpoae an unrea;Llatlo obligation on the ~tfAI·· 
( lbl4., P• 15). .. the abov• cU.ecust1oft took P~• vltb 
r•terenoe to vhat 1s now ~t1ole 69 of tbe c:onventloll 
but tt ta. aublnl,ted t,h&t tbe points railed and 4ebate4 
durlng t.b.e c111cusa1on aro blgbly relevant to ev.en 
»'~tal• ?1. 

Jtm.ene~ de Arechaga Stlggeatecl tbat t~ pbr.ae "ncb 
partf •1 req\llre" be ma4e ttmol'• laM.ra~ive anct · 
pr•c-1ae11 (D}LQ, vol. 1 ( 1966) pt. J;I., P• 11) ·• 
However, Wal.dOCk. atated tbat ••the OUUI8 C.0\114 tlQ' · 
be •4• obll.«atory• becauae botb or a.l1 tbt p&rtlea 
mtght agree to e.llow certain etteeta ot DAta per.torlH4 
under the trea~y to cont1nu•• sucb a meaeur• of 
optlon to tbe par'lea to detel'mln• their. couraa ot 
condt.tct tn the 1l8ht ot dev•lopmenta d tlrle wilt Otlt 
vaa nto•••~r .u ll>ld•t P• ll. 



consequence ot an aot performed 1D re11anae on any treaty 

provlalon vblcb does not contlS.ot w1th e paremptor1 norm, 

140 

nee4 not be ellmlnated? 'lbfa answer • in terms of Artlole ?lt 

paragraph 1(a) would be ln the attlrmatlve. on the contrary, 

Article 44, paragraph 5 e~eludts 1n express terma the appllca• 

tion of the pr1na1pl.a of separability to the provtatons. of a 

treaty vol4 under Al'tlole sa. It necessarily follow• from the 

prov 1s1on 1n Art tole 44 tbat a treaty vhoae validity 18 sought 

to be tested under Artlole sa, baa to stand or fall as a whole. 

Btnce 1t ts submitted that the terms uany provJ.alon" 1n Artlcle 

71, paragraph l(a) would br1ng through the back door tba 

app11cat1on of the principle ot separab111ty as to acta 

peftorme4 under a treaty prlor to th• establishment of ttl ln• 

valtdtty under Artlele sa, even though such appllcatlon of tba 

pr1no1ple ot separabUlty la not parm1tt•d under Ar't1o1• 441 

" paragraph e. 
A turthar compar!aon ot Article 69 parag~apb 2 alld 

Art1c1• ?1 paragraph 1 shova tbat wblle the tormer statta tbat 

ttacta performed tn good faith before the 1nvalld1ty v .. tnvoked 

Se• t~ observations ot Sinclair (U~J{.); .mm.L%, 
Firat Sesatont ott1ola1 1\.c.ordat 1968, P•~ 
In splte ot the fact Article 44, paragraph 6 expressly 
exolu4•• t~ appltcatlon of S$parab111ty to a trea~J 
void uader Art1ole ss, S1nola1r •tated that lt w.a 
the underatand1ns ot nls delegat1on tba\ v1th reepec' 
to tboae treaty provla lena ..._ vb1cb dld not contllot 
vlth a pere!llptory norm, the prov1a1ona regardlq 
cenera1 1nva114lty llnder Article 69 ratb&r than 
.Article 7_l would apply. (llliQ.L%.., seoonct Seaalont 
Off1o1a1 ecorda, 1969, P• ---rz1; g&r.a 16) • Tbh 11 
obV 1oualy an att•~Bpt to br iQ8 the n lnQ1ple ot 
•eparabUlty 1nto Art1o1• 63 through a devioul 
\'oute ab.d aaounta to a clear negation of the expr•sa 
p-tOV1110nl ot Artlcle 44, paragraph s. 



ar. not ren4ere4 unlawfUl by rea1on only of the tnval14lty ot 

the trtatJl' • tbe latter does not contala a af.tni.l.al" provtaloo.,. 

Tbt ztea1on 11 that 1n the oaae ot a treat1 oom.tftg uade~ ArtlO·t• 

71, ptragrapb l(at, ta patt1u bave, ln concl\ldlns tbe veatt• 
~anagreasea a peremptory no~m ot s•neral lnte~nat1ona1 lav aad 

hence, 1t ~ould not be open to aQ1 party to apeak ot acta 
. 6& 

pe,rforme4 1n ngood laitb" • Consequently, Article ?1, 

parag"e.pb l(a) 41recte that '*the parties shall eliminate ··~ 

the cona•quencea ot any act pertone4" • 

I!IIB!!=:f•A' ,,,,,,RP' 1Q.QQD(Q£11i$1 

Artlole 11, paragraph l(b) provides tbat the putt•• 

shall «bring tn•u mu-tual re1at1ona 1nte> conformity vlth t~ 
66 

peremptorr norm of geo.ere.l. 1ntunat1onal laW". ibta prcwS.lon 

appear• 'o be pedantic and hortatory ana _. the aubJeot ot *<tb 

dlacatsslon 1n tb• International Law Commission. ~hll provlalon 

dld not occau- 1n all)' of the r•l•vnnt artiolea ot the dr.atta 

prepar.ct prlor to 1966. · Expla1nlng the reasons for ttl 

1nclua1on 1n ttt. 1966 dratt, Waldock etated that the DrAttJ.Jlg 

Oonunlttee thought tba' lt wa• not auttio leht to make an expre•• 

prov111on denylng the part!• to the treaty vold tUtder Arttclt 

6a the ben•t1t of saving tn• act• pe»torMcl 1o "good talth"·f 

65. ct. tbe tta.temen~ ot Waldock 1n h'- Shtb Report, 
.DD.a.t VOle 2 (1966!1 P•· Mt at14 V01t l (1966) t wn. pp. 1$ an4 310. 
tbt ottlolal ttran Article S3 (b'-> .. ._. ·1nt¥To4uoect .,,. 
the D~aft1ng Committe• at th~ 866tb Meeting of tbt lLC 
contained a allgbtlJ 41fter•nt laftgUas• 1n 1tl ~a
graph l(b) • It prov1ded that the partte• • shall 
ee-tabllsJt tbelr mutual relat1ona on a baa 1a wblch 1a 
1n contotmlty w1th the pere~ptory norm of general · 
1Dtetna,1ona1 lalf".- DWh vol. l (1966)., pt. II, ·· 
P• :uso. · 



"for a proper tormulatlon of tbe rule 1n tbe matter, lt wal 

aeoesiary to s~ate 1n a more POiltlve manner the oonlequenc,, 

ot tbe inValt.dlty., ••" Ht aald that tbe Drat•.tns Oommlttee 

accor4lngly included a provllton "requlrlng the par-,1••-to 

••tablleb tn.u mutual ~elattons on. a baels vh1oh v•• 1ft 
. 47 

conformity wltb ttl& rul• ot ~YI tSQSMI 1n q·ueation•. !bt 

ttatement ot Waldoek d1d not allaY the doubts of ttw Mmbera 

ot tn• Commlstlon rege.rdtng ths des1ral>l11ty ot J.ncludS.Og ~It&t. 

provbtou. fturuoke. s'a.t.lt "Slrtce tht wbole dratt rela'ecl to 

tilt lall ot treat1est 1~ app&al'e4 to mann that states vere . 

Hqulr&d to enter into trGaty relations 1n contormlt7 wlth 

tbe peremptory norms ot geneZ'al international law. Blt all 

that states tflll'e required to do vas to .c ontorm wJ.tb tba norm 

unless, ot course, the norm also. ordered tb~tm to enter lnto 

treaty relatione. !be paragraph wae open to an lnterpre-.ttoa . . ea 
wblo.b wae not 1n aoeordance w1tb the Comm1ss1on•a 1ntantlon••" 

• • 
Bartol alao shared the above oplnlor:a. 

!be orlgtnal dr'aft Arttole 83 ('kt•\of tbe 1966 cbaft 
. MM.~ ?0 

contalnttd tba vordt "establish tbelr m\ltual relation•" 1D 

:all'ZQ t vo1. 1 (19611) t pt. II, P• 161. 
IbtcS. 
lbi4. 
Both draft Art lela 63 ( b1a) and Artlole 71·.- ~agrapb l(a) 
of tbe Convention oontaltl the pbt'aae ttml.ltllal relatlona" 
wbtcb may give rlee to the doubt whether not onl7 t~taty 
relatlcns b\tt alto po11tlc~ and qtber rele.tlou ot tbe 
partlea Jll\llt bt r•toralated. Roa•nM tho-.gbt tbat tttt. 
mtauncterst$Jl4lng eoul4 parhapt be: d!.•pelled by lntroduc ln& 
the worcS '·ltsal• bQtore ~elation• tn paragraph l(b) •" Be 
ltat(ld that "it had clearly not been the 1ntent1on ot tt. 
oraftlb.g. committee to rerer to re.latlona 1Q fact• or • · 
d1plolllatlc ~elatlonatt • XDU&.t vol. l(l986) 1 pt. II.t P• 1f1. 
It 11 aubmltte4, hoveve:rt tha• aa the Convention relate• 
only to tr•atiea •mutu~1 re~t1QnS" has to ba 1ntarprete4 
at •tmutual treaty relatlonatt • 
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the rele'lant prov1a1ona and tb1a creatt4 the Impression that 

the ~tles ware requlre4 to enter lbto new treaty relat1ons 

once the treaty contllotlbg vlth a per•mptory norm vas declared 

vold. Waldeck, attemptloa to clear the fog around paragrapb 

l(b) •tateds ••!be t:l1pothes1s env1aaged 1n paragrapb 1 waa that 

the pe.rtlea had establlahed their relat1ona on a basf.l that 

was not 1n eonform1ty w1th tha rules of ~"' .cR&9Dl• Conae• 
quentlJ, sub-paragraph (a) called on the parties to ellm1nate 

•• tar aa possible tba consequences of aDJ act done 1n rellanoe 

on treaty prov 1a1ons wbloh conflicted with tile rulea of J.u& 

OASIM • vblle paragraph (b) called on them to plac• their 

relations on a planQ of tull oonformlty w1tb 1ntarnat1obal lawJ 

lt d1d not of oourae call on the part1oa to create any nev 

trea~r relations. In fact, the prov 1S1ons of paragraph l(b) 

were P'trbapa selttillev14enta they had been included u •laPA4DAtt 
11 

Ql)lttJA••• It m&J' be saldt however, that tho prov J.s1ona of 

paragraph 1( b) 414 not aoem to b& that • aelt•ev 1dent• beoauaet 

even atter Wa1dock•a explanat1on, Yaaseen oald that be alSO 

thought that paragraph l(b) uralaed a problutt. He 3tat.4t 

"1'he pe.rttea muat not on~ eliminate tbe consequences ot their 

act 1n accordance with parag~apb l(a), but also muat eatabllab 

ce~tain mutual relations in accordance wtth paragraph l(b). 

Under tbG propoaed wording the latter operation seeJ~t4 to 

compr1se two stageat flrltt tbe establ1abment of re1at1ona on 

a certain baa~1a and then steps to ens\U"e that that basis vat 

1n conformity wltb the peremptory norm. BUt Str.te• m~.bt not 



wS.h to aeek auch a balllt and mlgbt prefe~ to make th•ll' 
72 

1'elatt.ont 4b'eotly sub~ect to the norm." 

!fen thoUgh tbe WOl'4 tettabliabt in Al'tlCJ.e tiS (ld&) 
?3 

ba4 been repl-aced by •brttaa• anc.\ alto the wor4a "on a baa1J 

-wh1oh 11" war-e ctroppact to Article '11, paragraph l(b), the 

doubts ratae4 by aome ~mbera ot tbe ILO regard1Qg tbe 

provision still perstst. As has already been pointed out, a 

1'll1G of AU• QQ&tDI 11 essentlally a prohibitory rule v1th a 

preventt.•• function.. lt merely 1nval1dates a treat1 contllct.lrlg 

witb :tt. It doea not requlre tbe parties to formulate tbelr 

rel&tions 1n conformity ~1th 1t oven tbough States propoalng 

to estnbl18b viable U4at1 relations wo\lld naturall1 intend 

to confOl.'m with it• A rule ot J_ua 9QOQI does not compe-l 

conformity with 1t ~t on11 null1f1ea a v1olat1on ot lt. 

CONSEQUENCES OF INVALIDl'lY AND fmlMnlATION 
OF A DEATZ UliDll\ ARfiCLS G6 

74 
Artlcl• 1lt ~a#aPb a 4eala wlth the consequenc .. 

Wbtl•t Reuter aqggeat•d. the wor4 'd•tae•. t Ama40 propoaed 
ttadop eel" as subetltutea fo:r 'eatabllab'. I' waa 
fauruokaa augseatlon that llf&S tt.nallY ao-oepted. Ibl4• 

Exeeptlb8 tbt lb1tlal part and the ~ov lao 1n atab
paragraph (b) t the ~ov 1.81ona of Art1cl• n, parag~aph 2 
ar• ln Wi •if~ vltb paragraph l(a) ot Artlcle ?0 
vbtoh deale w1 tdOnaequencea of the termination ot a 
treatJ*, ~t1ole 70, paragraph 1 prcwld•• .. unles• t~ 
treaty otberwtae provides or the parties otbe;r,.;1ae · 
a~ee, tt. termlnat1o_n Of treaty under 1tl prov111ohl 
or tn acoordance with the prei)ent Conventloru (a) releUea 
t~ part lea from any obllsatton turtbe~t . to per-torm the 
treatyt (b) does not affect any rf.ghtt ob11gat1on Ol' 
legal •1tuat1on of tbe partlea create\~ through tt. 
execution. of tbe treaty pr 1or to 1ta term1nat1on. • 



ot a treaty that becollla vot.ct abel term1natu ullder Article M. 

Sub-paragrapb 2(a) of ttt.. artlol• Mil that 1ll the oaae ot a 

treaty affected by Artlol• M, 'he te1'mlnat1on ot the tr•t.t1 

•releaaea tbt part1.ea trom any ol>llgat1on t\lrther to pertora 

tbe treatytt, Ot cotu'ae, the release tr~tll o~11gat1oa to perform 

the treaty 1s tbe natural conaequence ot lta termlnatlon. 

However; it may be ~g~ed tbat the words "the tr•at)"' ln the 

abOve pr-ovuion are aot 1n orde~ becauae ~hey glve the 

1mpresa1on that the parties a.r.-a relea•ed from the obl1gatlon 

to ~rtorm tbe wbQb ot the t.t~eat.y tbotlgb Article 44 permltl 

the appllcatlon of ttt. p:r1no1ple ot separability to a Utat7 
?S 

tha' beoomea vol4 under Article 64. fhil 11 not, bov&ver, a 

aerlo~a lacuna as, in any oaae, AJ:tlcle '11 bat to be read 

aubaeot to Arttole 46. 

See Slncl&lr•a obllervat1ou 1n J.ID¥14~ Second Ses•lont 
Ott1c1a1 Reooru, 1969, P• 449. 

Brlsa• suggested a cl.rlflcat1oll 1.n paragraph l(a) 
of Ar'lc" 66 of the 1966 <1l'aft (cOl'reiPOnd1ng to 
.Arttc1e '10, paragraph l(a) by ,., ot tnaer~ton ot tbe 
vor41 "or part tnereo~ f.llmG41ate1Y at~ tttermlnatlon 
ot the treatr' ln the 1n1tla1 part ot paragraph lt and 
allo ttw couequentlal obaoge 1n aub-paragraph l(a) to 
reac!t tt •• * fUrther to perform the p:rov letona of tbe 
treaty that have term1liate4"• JDiQL%, Firat Sett1on,_ 
Ott1cla1 Records, 19681 P• 448t para e. 7bt clar1ts,.. 
cation •asg•ste4 by Br gga wou.1d have appJ.lecl vltb equal 
va11d1t1 to Article 71, paragraph 2(e.) alao., It tbe 
olar 1t1cat1on waa lncor»orate4, Artlole 71, paragrapb 2(a) 
vould b&ve raadt "In t~e case of a treaty vhlob beco ... 
void and terminates under Ar'tlele 64, the term1nat1on of 
the treaty Q£ RAtS Sb!r•Qft 

(a) releaa•• tbe parties ~om any obligation f\u'tbsr 
to perform Sbl -pH&QQI I' Stl ·f'ti; $batt ~~ JaR, SGm'!atd"• !110rda unerlea~• are· r; suggute4 
add1t ons to the exlatlng provlalon. 



Paragraph 2(b) ot Artlo1e n prov14•• that tbe torminatlon 

ot a treaty UAder Mtlela s., •a.ou not attect a1l7 rlabt ob11gat1oft 

or legal sltuatton ot tbe pr.1't1., oreate4 thltougb the exectatloa of 

the treaty prior to its torm1nat1on• provided that thoae rlgbt•• 

obllgat1ont or s 1tuat1ons ma.y thtUteatter be malntalrlecS only to 

the extent tbai: their oaalntenanoe iS not ln 1tse1t ln conntc' 

with the nev peremptory norm of general 1n~rnat1onal law." 

!bJJs prov lJ lon 1s a necessary corouary to Artlole 64 UDdett 

vhlob a treat.y becomes void not fl'Om J.ts lncept1on bUt troa the 

ti.M of cont11ct vltb the new peremptory norm. ~ermlnatloa ot 

a treaty under Article M 18 tbe dlrect rea.alt ot i\be aupervenl.Qc 

lrlvallctlty. on tbe other ban41 a t~teaty effeote4 by Al'tiole 63 

ts stmply voJ4 and doea not • tel'mlnatet 1 1t does not termlnate 

booaaee 1~ 18 4ee•4 never to bavo been 1o exlatenoa. What 

doea not exlst, cannot • terminate•. 

DIISiiPSSihQ JalUIP MSIS<J.II ,§,1 AU H 
c~nsequentty1 the vital d1st1nct1on between A~tlclel 88 

and 64 necessar11y produces different effects on a treaty. Aa 

under Article 63, a truty 1s vold Qll .,Billet 'Whatever acta 

were done b7 tbe partt.es in pursuance ot tbat treat1 ar• &Uo 

tainted by the saUle lnvclld1ty and are alSo rendered vof4 

a~ .loS.tAQ an.4 1Q :liSa. Hollever, the pol1t1on 1s not so undel' 

Artlc1e 64 because the new rulo of ~AI QQgtDI operates gx, DPAAf 

hence, the treaty and th& acts done under lt are pertectlJ 

operat1ve and valid t111 tho date o~ their supervening 1nvo11d1ty. 

It must bo potnte<l out, hoveller, that tbe above statement can be 



&n ovenfJI9llt1oatloft because very often 1t may not be 

teaalbl• to •rlbg the curtalrl•, ao ~: to say, on the pea' 
a.otl -pertorae4 und• a treaty. Hence •. the lnter-temporal 

.. pte~ of tba emergence of a new perempto~y norm requlr• a 
ar>re detallo4 enqulrt:• 

lntcu•Z&Rf#a.\ AllPJ.ie~&AQ O( a BUll o' .J.:ul! coga 
A. treaty does not exlst 1n a legal vacUWDf lt operates 

in a tc.ctual cont1nuu:ot• Whlle sou aeta perform&d ubdu a 

tt'eaty may hav• a certalQ alllouot ot det1n1t1veneas at lD the 

cate of sul'render ot terr1to~J, other aots *1 not have the 

14? 

s..- oharaete~ and _, s>.rodu.ce a ,iort or cha1a-ettec' 1A 

re1ea1lng a serl•a ot aucceaalve conaequence~. the anov

ba111na ettect ot suob e cbaltl 6t ca'lsat1on may ultlm&t.17 

roaql• in a draat1o change 1n legal and taotQal poatttona and 

~elatlot\1 ot tbe part1u. A new norm ot ~YI CAJIAI that baa 

emugitd after tht trea"y bat been ln force tor so• tS.. seek8 

to bar the progresa ot • treaty cootlletlng w1tb lt •'-d io snap 

suddenly the chain of causation set tn mot1on bJ the executloll 

of ~he ~raatr. It may 1Je true tbat the emergence of a new rule 

ot ~- SQIIQI Dial not bt that sudden and tbat 1t may alowU' 

evolve tbrougb oustomary procas•e•J bUt that doea not materially 

a:lter the eltuatlotl or•a.tecl by lta blrtb. A cuatome.ry rul• ot 

~QI.99iiDI m1gbt bG •~111 relatively lnoboate at the t~e ot 
the oon.c1UI1on of a ~eaty bQt could aublequently emerge 1n 

1• tullueas vbUe tbt tr•tr vaa 1n tha cou.rae of performance 
'18 

ancl ezeoutlon. Itt consequence, the Jlow and 1nconsplcuou• 

'IG. See the comments of Laohs, un,q, vol. l (1966), pt. IIt 
P• 12• 



••raence ot a new· rule ot .tpe qggy mat proctuct devaatatlDg 

ettecu on a cont11ct1Qg treaty ana on t._ expeetatlona ot tbe 

part1••• thua, the •PP11oat1on of the mu111l hJQU .uab . 
M~Ull caa:a ~octuce tar•r•aahtag conaequetlCel on a treaiJt 

. ~t14ularly vbto t.he tr$at1, ln the court• o~ ttl execut.lon, 

co111s under suaoesa1v• ald varying rules ot ~Ill ,RDMAI• 

~hi atatta~en of Article ?1, paragraph 2(b) aeea to 

bav• bteb oaugbt on the horna ot a dilamma beoauae they ba4 
. . 

to. •~tke a balanc• bttween tbe patt va11<llty ot 'btt tr•at¥ eli4 

of the acta <tone u~der lt and 1ta proapeotlve tnvaltdlty &Jid 

terminatton under· Ar'tc~• 64. At alr•adJ polnted out, aou 
psrtormed unaer a ~eatr may not alw.ya have a det1nlt1ve 

cbaract_. •n<lt bence, ~~s pertorm.e4 prtOl': to ·ttMt 11lVall4lt7 

and tel'm1nat1on of a t.reatt may pro4ace effect• wb1ob ·t•1• 

scopft .tc.to ~~1Jrlal141t,y pott1o4• Moreover, 'her• •• treattea · 

whlob pxto114• foJt oontlnutaa ob11catlou. of the Pll"tl• •••n 
77 . 

after, thell' ctenuGOlat1on o~ term1natton. fhue, lt 1a bishl¥ 

tnequltabl• tbat the acta wh1c h were va11c1 vben tt.y were 

performed under a tre.aty, should laUe beca\lle ot tt. new . 78 
1'tlle of ~- .~AUQI operat·tng U QAI1i WM• It 18 MC•sa.r,-

n. Article XIX of the Convention on the Ll•bWty of . 
Oper&tora ot Nqclear Sb1pa expressly provides t~t even 
alter the t~m~t1on of tbe convention l1ab11.1\, tor a 
nuo1ear lnot4ent 1• to conttnue tor a certain pertod wlth 

. rtaptct to ablPI tbe operation of wh1o b waa llcenae4 
durl.Qg the 'ltae the conventton lid 1n foJ"C:e• 

See tba oble~at1ona ot.u.rry {Attstralta), tn UNQLI; 
F~at Session, Off1o1&1 Rec~u, l9.68, P·• 460, ~a as. 
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that paat acta and accrued rJ.gbts and the s1tuatlona create4 

by tbtm should, 1f they are otherwlae va11d and lavftll, be 

protec,ed trom the eftects ot sublequ.eat tnval1d1ty of tbt' 

treaty. At the same ttme, one baa to recogntze the abeut4ttr 

ot allowing thole past acts • rights and sltus.tlons to continue 

even attar the treaty has become ~o1d and tGrm1nated f.f tbt 

trea.ty prov181ons under whf.ch those rlghts etc. bad arlaen bad 
'19 

becollle invalid. fb1a problem would not have ar1ten 1t the 

effeots of Article 64 were ot termination, s1mp11c1'tllilt ot 
. 80 

a treaty &Dd not of cumulative 1nval1d1tr and tGrmlnatlon_. 

so. 

Alvarez Tab1o (Cuba) made a 41st1nct1on between paSt act. 
whoae psrtorme.nce had been completed by the t!Jile tbt 
treaty became void and termlnatod under Article 66t ecd 
thOle acta whlch ba4 been pertol'JH4 "While the treatty wae 
valld but vhloh contlnuad tn exlatenoe attar the tr-eat7 
bad baco• voJA. He thought that, 1n tb9 lattelt coae tbt 
act• eou.ld not be continued "without express consent ot 
tbt p&!tt••• OtbervJ.ae, "the treaty would not be vol4, 
1t would be terminated"• Alcivar Castillo (Ecuador) 
fUllY endorae4 tbe vlewa exprease4 by tb.e Cuban delegate. 
See 1b1d•t PPt 448•9• 

Waldeck, ~h• Speelal Rapporteur, pointed ou' tim$ an& 
agaln tnat the 'M)l'41 «\)leo•• vol<l and term111atea .. 1ll 
Arttcle 71, paragrapb 2(a) • He stated tba\ 1n drafting 
the artlole on tconaaquence•• t .. tbe terminological 
41tt1culty 1ma pa:rtly due to the commlnion having cnoaen 
tbe foroetul.,.express 1on 1 a treaty bee Ollila vol4• 1D 
e.rt1c1e 46 £ t.e • .Ar'tlole 64 of ths ConventloVt and 
1f lt bad uae4 some •ueb vorcllng .. 'tbl 4tWelopmant ot 
a new rule of 3f sggtQI render.a illegal the tu.rthelt 
pertormattce ot hfi asree•ot and terminates the treaty• • 
lt would have been •uur to dl'att •••• ~ DIUh vol. 1 
(1966), pt. XI, P• 16. Wa1dock alao atateett "lbe 4octrlDe 
ot ~tal eQSfiDI rule m&klog a treaty vold subaeq\lentlY had 
tnvolved aerlod problctms ot preaentatt.on•••• In tbe 
patt, the commus ton had deliberately taken tile l_m• 
that tM ••rgenoe ot a new rule of 4f gog•AI renderl4_ 
a treaty 1n eonf11ct wtth 1t vo1dt bU ·. for g•neral 
1)\lrpo•e• lt bad treated tt.t caae as be 1ng oa• ot 
termlnatton.1' Ib14., P• 26. on another ocoaslon, 

•••• contd. on next page 



ttu.a, the draftlm.on bad to 418t1ngulah between the ett.otl ol 

tumtnatlon ISARl.bUK under Article 70 an4 tbe •tteotl ot 
tnvalld1tr•c~termtnat1on under Artlcl• ?lt paragrapb !(~).. 

!bll the1 414 by fUtt provl4lng tn botb tbe artlclea ,._,·the 
termination ot the treaty tt4eea not attect anr right, ol>lt.ga .. 

tlcn or legal =t1tuatlon ot the parties created tbrousb •a. .. 
exeoutlcn of the trQaty prtor to 1ta termination"• bUt ad41hc 

a prov lao only ·1ft Article 71, paragraph 2(b) to the ett.Ct 
\j: 

Uthat thosa rights. obllgatlona or s1tuat1ons may tbereatt.r 

be lllalntained only to the extont tbat their malntenanct a aot 

ln 1tse1t ln oonf11ot witb the ll&W peremptorr ttorm ot gentl'al 

international lav." 

AEJilolt D u2~l1Rl lftRR&k WQrdtj 
It 1r10Uld appear that the prov 1so 1n Article ?1, 

~agrapb 2(b) 1S not V$ry happily worded and may give rue to 

theoretical and praotlcal d1ff1cultles. If a treaty 11 vo14 

(ccntd. from lalt pag•) 

Waldook atate4 that be uhad l•tt ttte wording • a treat1 · 
.becoMI ~otct• ln order to meet tbe w1shea ot tht 
Comm1aa1on.H Stating that personally be would prefer •· 
41tterent expression to deecrlbe the eflecta ot the 
emergeno• ot a new. rule ot auJ ,cg':§'• be =aid that~. 
bJa vlev the s1tuat1on 1n Ar"Uo:l• · ot 1866 draft-' ~·•• 
ArtiCle 64 or th• ConventloV wa* that "performance ha4 , -~· 
become conuary to internatlonal law and tbe treatr •• 
therefore term1n&tect.tt Ibid., pt. I, P• 87. 

Rovever, both the expr•sa1ortl 11 be~onaea vo14ft eat4 
"t$rm1nateall are necessary in Art1cle 64, btlcauae 1t 
ttterm1nateatt 11 dropped a treaty would bi.vs to- be tr•at.S 
aa vo14 u .t.Ult'f aa.d u 1f beco•• vo14" 1a oial.tted, t.t 
becOliSI a caae o mere term1nat1on and the not1on ot 
1nva11d1t.y causet by a peremptory norm would be totally 
obacure. 



ufltter Art1c1• 83; the whole ot tbe treaty goes and alone wltb 

it all 'be aou, rlgbta or s1tuatlons .,.talrlg out ot 1t. It a 

trtaty beoo•• vol4 under Artlcl• M and 1ta provlllona ar• 

separab~ Uftde~ Attttcl• 441 paragraph a, the acta, rlgbtl eto. 

e.rtalng out of the tnvaltd provlaions of the treaty are al•o 

atteoted. However, 1t 1s obvious that the 1nval1d1t1 ot the 

act•, rtghta etc .. is not the direct result of their contllc' 

wttb tlle :ule ot ~q• ¥AUUIJ they are 1nval14 because tb• 

treaty prov1a1oElS under whlcb they orlgU.tecl are lat• 

1nval1de.ted. The Vienna Convention en the Lav of treatJ.e• 

purports to apply the rules of ~Bf Q9dDI to teat the va1141tJ 

ot trer1ties an4 nQt ot aota, rights or s1tuat1ou - st.tcb. It 

two States entGr lnto a treaty by wbiob they agree not 'o 
confer anJ ~1ties and pr1v1leaea to thetr respectlv• 

d1p1omatlo agents, tile aot ot abata1n.lng from cont~rtng 

~nlty ls jUSt1ftab1e baca~se the treaty under wblch lt 11 

done ls 1~self va1l4.. So also, 1f a State ata•tona ita al'M4 

toroea 1D the territory ot anotber State 1n pursuance ot an 

agreement \tlltb that ot..ber State, the act ot stat1on1Qg tt. 

trcops 1n the othe~ Stat•• s terr!tory, howeve unlavf\11 10 10a1 

• 1n 1tsellt would be per,teotly valld becaue of tba agree111nt. 

Con•usely, 1t a state agrees to surrender a part of 11:• ten.L

tory to another State UQdor a treaty vhlch b&ooaea vo14 and 

term1nates under Article 64, though tba ao~ ot vo1uotar7 

•urren4er ot territory 1u lavtul by ltsalt t.he obl1gat1oD to 

perto:m that act becom~s ext1ng~1abed beoauae ~~ tbe 1nval1d1tJ 

ot tbe truty. llowev~ obVious thta dlat1nc,1on may •en to be• 

1ta 1mporte.no·e eannot be lost sight of. 



It 1a aubml tted that the prov S.o 1n paragraph 2( b) ot 

.Artl.Cle 'n appeare 'o go fe.r beyond tbe aco.pe of Article &l 

when lt a.,e the pa~t aou, r1ghta or attuatlou 211a7 be 

matntalfte4 au~equent to the 1nval14l'y ot tht tr.aty "onlJ to 

tho 02tent that tb~ix maintenance 1a not tQ i.:ts;U 1n confllC,t 

wlth the new perempto:r1 norm of gtneral tnterQ&t1ona1 law.• lt 

would appeal' trom thla prov J.s1on that the f\Uttber malotetlanca 

ot acta, r lgbta eto.. 1s .made dependent ttpon the compat1bU1tr 

of their u.1nt•nance with tbe new per•mpt01'1 norm trr~apeottv• 

of the val1d1tg
1
or othGrvlae ot the •reaty provi81on• on wblob 

they are baaed• ~b18 a1tuat1on $&1 glve rllfi to tvo anomallel;• 

Flratly1 paat acta, rlgbts or e1tuat1ont, baJed upon ev•n t~ 

separabl$ provalona ot a treaty affected by Article 64, may 

no' be further ma1nta1ned lf their ma1nteru.nce 1n 1tae1t 11 

1noompat1ble v1th tbe new peremptory norm-. Seeondltt p .. t 

e.cts, rlghts or situations baaed upon even 1nva114 provla1oDI 

of such a treaty, may be malntalned turtber 1t their •111• 

tenaaoe la ln ltaelt not incompatible wttb the nov peremptory 

norm. Tb\la, 11bUe Art1cl• 44, paragraph 3 applies the teat of 

eeparab11lty to the provisions ot a tNaty that becomes vold 

und•r Artlcl• 64, the prcvlso ln Art1ole 71• paragraph 2(b) 

appeara to extend the principle of separab111t1 even to acts• 

fhia coneluaS.oa 1s 1nGvita.bl.e alao from wt.t Waldook 
atate4 1D the ILC. Be lal4a •tt a rQl• ot ~u• SAitQI 
became applicable to a treaty, whatever ba4 occurrel 
ln the pe.at the aublequnt en3oyment ot t.he rlgbta and 
obligations resttlting from the treaty mll&t be aub3ect 
to ~not belb& 1n vlolatlon ot that rule.• (Bmpballa 
a4di4}·;-- Dll.Qt vol. 1 (1966) t pt. IIt P• 26, para 13. 



lB3 

r1ghu or sltuatlona arlltng ou~ ot the provlalolll ot a treaty. 

fo look at the same a1tuatlon ~om a dltterent ansle, Artlole 

83 applle• an ea1stlng rule of ~- ;qgeg to the vbo1e ot a 

treaty' Art1ole M read w1th Article 44, paragraph 3 appllel 

a new peremptory norm to ~Ia .KI»A' og .PE' ot a treat7f tbe 

proviao to paragraph 2(b) ot Article 71 •eema to app)Jt t.be same 

new rule of ;tug QQ&IPI to the fUrther maintenance ot even peat 

acts • rights or sltu.at1ons of the par,1es tr-respectlve ot 
~hetber those acts, rights etc. orlglnated under what are 

now valid or 1nva11d prov1s1ons ot tbe treatr. 

on the wbole, 1t would appear that Artlole 11, ou of 

tb.o key prov1s1ons of the Convention 1s not bappUy word•ct• 

and 1s s~acept1ble to 1nterpretat1ons at vartance v1tb vba' 

vas perbaps actu.allY 1ntended by tba draftsmenJ tbe •r~ 11ke 

•any provls1on1 1n paragraph l(a) and t brlng tbe.tr all'tUal 

relat1ona' ln paragraph l(b) do not reallY maan what they eay; 

and • the treat71 1n paragraph 2(a) and 'legal s1t~at1on• M4 

•their malntenattce ls not 1n ltselt• ln paragraph 2(b) 4o aot 

say what they mean. 
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Obapter VII 

CONCLUSION 

The Vlenna Convention on the Law .of !Mattea 11, lndee«, 

a blatorlc doow:Dent. !he Oonventlon repr•senta the tlrat 

concerted international ettort at eod·1fy1ng and eonsoll4&tllls .· 

the law of treaties, one of the most impOrtant branchia ot 

lnternatlonal. r..v• fbe law on tbe subJect 'lntU reasntlr val 

ridden vttb many uncertatntta• and amblgultlea. Tbe Inter. 

national Law Colmll8slon vblch was pr.lmartly responsible to.- tbt 

drafting of tbe Convention grapp~ed wlth lts work tor more than 
a decade and succeeded 1n prod~olftg a draft vbtcb waa an 

admixture ot caution an4 boldness. 

Tbl International Law Commls•ton took a courageoua •'•P 

1n expllel'ly recognlzlng the exlatence ot the concept ot JJll 
99Sf01 an4 lnoorporat1ng 1t 1n its draft artlolea even tbousb 

th•r• was no know instance of tbe appl1oatton of peremptor' 

norma 1n ~tlct1cla1 4ecla1oDa or state prac,1Ce. such a dtclaion 

on the par' of the ILO vaa, ln tteuoapectt • very cruc 1a1 one 

because U: only 1abe ILC bad ctecld•4 otherwtae lt would bave 

vutu&lly e.mol1atted to tbe deatb-kneU of the ooncopt ot J.u 

oogeaa 1n lnternat1onal lav. 

fb£U•QtQQSI4 AQRIQI&b to JUI CQUDI 

Ali 1a ev 1dent h'om tbe toregoS.ng cbaptera, tbe convent loa 

adopted a three-pronged approach to 3pg 5UU~IDI and 4ee.lt w1tb lt 

w1th refePence to statement ot the princlple ot 1nva11d1t1 of a 

treaty er 1s1ng out ot contllct wltb ;tya cpQQIU the procedure for 



ttt. ••tablbbment ot the 1nv&lld1tJJ an4 tt. le.tal coD•t.q\ltncea 

ot auch 1nva1141t7• lb&ta, tbt • prlnc lPl•' v.. etate4 -lrl · 

Artlobta aa alld MJ the • ~ocedtnt .. wat 1al4 40VIl lD Arttclta 

68 aQ4 66 .Od the • coDatquencta• were metttlcme4 1n Ar\Sbl• ?~ 

!be Oonventlon adopted a most comprehensive and integrate~

approach to tile tssuea arlsina 0\tt ot ~111 ~gsena an4 auccet44t4 

1n meeting m.uch of tbe cr1t1clam tbat was _levelled •galllt1 'the 

rele~&nt draft articlet at the earll•~ etage• of dratttns aD4 

deliberation 1D the xte. 

HQI!I.GI4.&Dtsa&YS&aoll,§!i=YR 
It baB been said as an argument aga1ntt 1nternat1ona1 

..1!11 .,cutQ! tbat the development· ot a normat1•e order ab.ou14 

be matcb~ by a paralkl g~owth 1natltutlonal ••'-up ud that., 
ln the pPtsent state ot deaentrallzed 1nternat1onal 1eaa1 order 

laoklng- 1n ooerclve maobtnerrt tbe tnoorporatlon ot #ga stR&t.U 

!n tb$ conven,1on 1s not onlY pr•matl&t'e but a11o ctang•oua• 
At Sobwarsenbergu obaerveat "Intematlona1 Law on the level ot 
unoraantzect lnternatlonal. soctety doe• not know of any Jll 
aouna- Tbt •xplaftat1on lles in the absence ot any centre 

ot aovermaent wltb overwhelmlQs Ph181cal tcwce aad Courw vlt~ 

compulsory jurlsdlotlon to formulate rules akla to tboae ot 
1 

publtc polloy on the natlonal level•" 

Sohwaraenberger•s argument regardtng abaence of 

oompullory 3uttle41otlon la no longu val14 becauae Article 66 

1-. "Problemt of InterQe.ttonal PUl>llo Polloyttt· 
£UWQ1C Ltw .lZAlUIDI (London), vot. lS ·1965) • 
p. 21.B. 



ot 'ht Conventloll cont•~'• eucb compete~o• oo the ICJ t~ ttw 

tn•,pretat1on and appllcatlon ot Jill ~s;Qmtai prov lt1ou. BUt~:- . 

· ttw otbet argument tbat ~l&l ~UDI dOlt not exiat 11\ 1Dter. :.· 
. : .... ,. 

n.\1-oG&l.lav bee••• ot the lack of •any center of IOltJ'bJIIrlt .. 

w1th ove~,.helmtng pbys leal roroe" 1a ln faot an argMMtnt 

aga1nst. th• •allcU.ty ot ta'&rnat1ona11av 1taelt e.nct 'aacu ._ 
ot AuetlnlattbtD. Whtl.e lt shou14 be adrattted .that tlw •ovv~: 

v.t.1Jaua Jb.YI1ca1 .fQ:rot•. ~ oeJttalttly one, and perbapa, tbt · · 

mott impOrtant, ot too tac·tor• t•1 -.d4 •treuc'b and "flabli.lty 

to legal norma, 1t mut alao be l!ea.iued th&t, 1n tbl glttf.._ 

analyaie, even that •ovtl'WhtlmlQa pbJai<::al toroe• Ia no• ••1,... 
auppOttiQg blat r•ats on the toun4at11lna of auperlor nor•• Aa 

ttw1e 1\l'Pel'lor aoru .,..., ex b¥8A~Mii)atlttoedent to tbe 

. 1u.t.ru•n~ ot that phpleal tore•, tbe bln41nl nat&U'• of tb.ol• 

not• can be explatned o.nly 1n meta .. l~geJ. terms. At ou· •tee• · 
c# the: other t 1t becouw.a loa1oa111 la.fN ltable to conced• tba• .. · 

the obligatory ehal'a~••r ot th• a.upettlor norma cab be tolUt4tt:-· 

on 1nt1'1n11o an4 not •strlnal:c aoolal pheno•n•• R'lltt. of 

· Jat S;QS'AI represent a vef!7 blgb d•Sl'H ot oorasatlv• quallty. 

~o ... t. to f1n4 their blbd.tfta cbaracter in a •r•t•m ot •eoeH1v• 

orae• that caQ. at pr•aent .,_ baaed only oD t!MJ • coqjeA~' ot 
Stat••• 11 a s1ngular v.r of tbrowlnc the ao~ overboat4• 

J!rQ»n! A' 1411\.UbdlAI-Rt bUWQII liRI• 
ttl ap1te of t'- 1ncottp0l"atlon of ttt. so-ea11t4 dttin1tton 

of a pet.mptOl'J hOJtll 1D Al''tcl• 53 Of 'be 00D.Ve.ttt1on, lt llllllt lJe 

adalttl4 that 1dent1ttoat1on ot peremptorr norma wUl not be aa . 

... , t .. Jt. It .., • 41ff1cult to clearly demarcate tba bor4e~t• 



ltne betwMD peretUptory and non.peremptorJ norma. 'bJ.I 

41f.t1culty 1s not peculiar only to the evaluation of peremptorr 

oharaeter of nor•• Thul; lt •T tomettm•• be Vl'r/ 41tfloult 

to determine wbetbe~ a rule 1• rea111 a blnd1ng legal nora or 

m&rely a spur 1otta !mpostort wnetbtr a oertatn practloa amonntl 

to ev idenoe ot au tom or is merely usages whether a cuatomar1 

rule ts ot $ regional or genGr&l character; wbeth• a rule 1n 

a conv.entton ts 4!; ltu-a or lta.~diJ vtuttbett a rult ba111ng 

1ts or1g1n tn a treaty has led to the subSequent establlabmeQ' 

of cuatomarr pract1oe ao aa to be binding on States wblob atte 

t:lot parttes to tbe trGa~J1 and the llat of aucb problem~ u bJ 

no means ebort., ~be process by vhicb the above and alllllar 

otber problems can be ao1v•4 cannot be very 41tterent ffta 

th• proo4ss by wh1ob the peremptory character ot nor• cu 

bG evaluated and determined. In tbe case of ldent1r1oat1on 

ot peremptory nor~, aa also v1tb other e1m11er proble.-, one 

ma1 have to take l.nto account the nature ot the rule, thea .,. .. 

and ecope ot 1ts application, ita atandlng 1n polnt ot ts.., 
the States affected by 1t1 and other relevant eonsldera,lona. 

~he grist that goes 1nto tbu norJa-!1111 'fJJIA7 ocnsilt ot maQV 

tang1ble and intangible taatora. !bua, the 41tt1oultJ" 1ll 

1de.nt1t1oat1on of peremptory norms canno' ~ an argWIInt 

agalrlet tbe adoption of the concept of ~"I 9QIIDI• 

However, what 1s stated abOve 1a not an arsument lA 

favour of a wbole-aale adoption ot a Q£1Qr' tb&or1ea, doetrlnea 

and concepts into 1nternat1ona1 law·, even though ther• 1a no 
d.enylng the tact the.t law b&a &lwaya been no les• a product 

of Lnnovatton aa of evolution. But what 18 sought to l:Mt 



a tressed 18 that ttw concept of ~U QQIIDI vb1c-b t!~ 

r•~•p~loa and recoanltion 1n all tbe· su-tno 1pa1 l.e&al a,.t.- · 
. .. 

ot tbe wor14 and whoa• ed.ltenct an4 Aeci•tltT ill 1Qterftat·lona1 

law catmot be denldt 1ho1a1c1 not be J•ttS..onect ln tl» _. ot 
•dttttculttes ot 14ent1t1oat1on', or., what 18 stlll worae, OA 

thG grollbdl ot paeudo..t.aal coatrapt1o• llu •dooaentt an4 
' . .; 

•soveretgntyt ot states. Wblle 1' 18 tr~e that oae cannot 

·with away tbe pro})leu •u.r~ound1ng the concept ot 3111 SU~&IUt 

on& shollld not, 1n view ot 1t• tunctamantal. 1mportano•, cto ava7 

w1tb 1t. 

!rbl BA).t Q' .lebA~ lW:lA QsmrJ 
!be u1ttmate victory of aanlty ant\ wliJdom at the vt.nna 

oonter•nce contr1bUte4 to the f.nc·orporation ot procedural ••r .. 
guarcts ln Arttclea 66 and 68 an4 eavect the delegates A-oa the 

embar»asament ot being aocuse4 of tnslrteer1ty ancl bypocr.tar ot 

proclatmlbg tile loftJ prtnciple• ol SYI SRUDI vtthoU' ullCt_.· 

taklbg tb• n•c•a•ary oomm1t~Hnt to make their 1mplementatton 

posalbl•• .Artlole 66, 1n particular, baa placed consJ4•~'•~ 

bllr4en on the tnternattonal Oour~ ot Ju•tc• by cont~lQc 

compulsory j ur1acttc•1on ln •'wa ot 1nterpretatlort aDd 

app11oat1on o~ Arttol•• 63 and ee. Though tt.r-e can be 110 '-> 
optntons about tha tact· that lt u obly tbe court that ·u. 
eminently suited tor ahou14erlng that l'eapona1blllty, the' role 

ot ttt. court ln thte moat eena1t1ve area ot tb.e l&w of veatlea 

11 bound to ~ extremely 4•1lcat• attd cruc lal. 

It eeema 11ke11 tbat the Internattonal Oourt ot Juttlce 

would adopt an approach ot Jud1c1al oautlon and aelt re•tl'•lnt 

ln pronouncing upon questions relattag to 3UI oguua~ AI. a 



PArt of •uob u approach• :the oourc _, be 1~c111le4 to altt .a 

tat'- r•strlotlv• latep•V.t101l ot ~tlcl.et 13 aract ·e4 ... "to 

r aVQ14 \\tutu• 4lltttrbt.Ao• ot vea'7 relatione at40Qg Stat••- · 

tbt r•~ons tor ~=· •ucb a coUr•• ot ae:t~Oil ar• not tar to 

•••tt· rtret1y, tb& tr•aty ts the pri'no1pal instrulllnt ot la,. 

making 1n 1nternat1ona.l uw and eny exten4od appltcattoD otc 
peremptor7 nor• · may reault 1n lmpedJ.na tbe free arowtb ot 

1nt.:nat1onal conventional le.v. S$eon41y., ~ SAUDI Sa. I. 
. . - .··. . 

. ' 

. ~•ati1et1on on the treaty•maktns po•~ ot Statoa. !h·ll'dll't 
. . 

300. S.U restrlC'I a1IO tbe SCOP.f Qf ~h· tlae honour .. 

prinot.ple BA£~11YD111uabda•, B'ol.W,bly,the pr••woptlOtl .... 
· &lway:J 1n favour .ot· the val141ty o~ a treaty uni••• ,._ 

contrary U provf4. .FUtbl.Y, 1t • trea~y 1s auaet~tlble ifo 

~· tba:n. one tnteJrp.fetat1on,. the cour' uy bave to ch.o()lt 

that interpJrtatatlon wblob does not lead to any contllct vt.-b_ 

3i1 SQi'RI• Jn,W Mfd.l YAltaS,QY.II ;aag, Lastly, tbil 
.. 

queat1ona re1a<Qtng to tbe inte .. pr-etat.lon •lld appltoatlon ot 

~WI. QPdU may involve higbl)' seultlve. pol,ltloa1 1s•u••• ;. 

conaiqttelltl¥t the court bas ~o atrtke a balance bGtveen, tft. 

·the one band• t.he neeeesttr tor gtvtng tbe .t'UUeat Pt>••lbl• 

aoope to ~he treaty~taaklng pow.r ot tt. States and, on tbt 

otbel'• to the need tor keeping tbe treatY.•·t~aklhg power vttblll 

bOunds 1n the larger 1ntere•.t• .ot the 1n~ernat1ona1.oollUJI1nlt1 

- a$ a whole., ~.nua 1 tile tuture oou.rae ot ~adtoUl. 1nt.rpr•tatlon 

of Artl.cl•• 63 and 64. vould •lnl¥ S.tlvol'fe the u1ntenanoe of 
a del1()ate balance between· tr•aty..,lil.eJd.cg powr and aoob.l 

c.ontrol of that powe~. 



AlS&SMAI o' •ua• &tab& 
Finally, lt _, be o.eces•ar1 'o examllle tbe vlew 

o.,reaee4 lD some quarters about tt. att1t~4• ot the •nwt . 

Statet towr4• tbe concept ot ~~~· 1<UMIAI• SOlll aoept1o• 

. aaawntt that the newly emergent Afro.-Aitan state• are umrm~ 

to be bound by rules ot 1Qternat1ona1 law and tbat tbe oollOtpi 

ot 3ga. QQUDI vou14 be the moat ettective 1natramen' of bln41Dg 

tboae atates to at leaat tbe peremptol'V norm conttu' ot 

xntel'nat.lonal tav. 'he whole oasupt1oo ta, however, unfottD4e4. 

No doubt, the •new' States have atoutlY realete4 ~h• &'tempt• 

ot tbe orstwbUe colon1a1 .Pow.ra to perp&tuate their begemoray 

ttn<te» the cover. ot aD-.,l.quate4 l'Ules vhlch wr• ortg1uail.r 

mat• to aene thetl' oolollial lDtereate. aut, a just atld. 

etf'•ct1ve ib.hrnatlonal lecal 01'4_. u, 1n tact, ta. on!l 
suar.Mtee to~ the aeour tty an4 progrue ot new S'Cat•• vblcb, 

t.v ibS betn releaaed fl'om ceoturlea of ciomiO.tlou and explol-. 

'1on, tlnct tl'MtDllelv•• s~a<td•nl¥ tbruat tnto an 1Dternat1oul 

aoc1ety rldd•n wltb ua111tary bloc• ancl ~ polttlo•• It voulct 

be abl~rd to &\lggeat that tbe •nev• Statea, mU1tarU, -.ak ant 

eo~nomtcally Wllt•atlrt WOQ1cJ chooa• to 8pW1Q •v•a tbe ~~~asr• 2 

pro~t1on tbat Sa ottere4 b)• the preaeot 487 1n'G'natlona1 1av. 
Irl4te4t tt u no aurprtae 'hat tbele stat .. have been tbt Zlolt 

61'dent cbamp1ons ot the concept ot 3UI SRI'DI bsoauae '' U. 
their vlab aftd ·hope ·that the concept would make l.llteru.t1oll&l 

relatlont mor• !uat au4 ~ .. 
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AUitill.ll 

sau ~D•la:~dft='l~!fii!h!'BI QaDv.tn1itoa 

Part I 

Introduotloa 

Art1ole 1 

§SoRt Q' $bt ll!!ld.&at«tUUIA 
tbe preaent conventf.on appllea to tl'ee.t1ea betwen partS..••· 

Arttcle a 
\lllRC III'JII 

1. For ,.,. purpo•e• ot tbe preaent Conven'tlotu 

(a) "treaty means an iftternatlonal agreement •nclU4e4 

between •tatea 1n wrttten fol'm and govene4 by lnternatlonal laVt 

wbetber em'b041ed 1n a s lngla 1natrwnent or 1n two or more related 

1astrument$ an4 whatev•r tts partlcular dtl1gnat1oDJ 

• • • 
(&) "partytt •aM a atate vbt.cb baa conaente4 to bit boU14 

by tb& ~eaty, and tor wbleb tbe treaty 1s 1n torc•t 

(h) "tblrd state" meabs a state not a party to tbe trea1s.YJ 

Art1cS. 4 

UQA:l.I,E!USi:t 'SZ I' Sbl UIIIQ* QQQYIDSiial 

tJif.thout prejttdlee to tlMt appllcat1a of anr rules ••' t~•h 

tn the present convention to vblch treaties wo~ld be aublect uader 

international law 1ndependen~ly of tbe conv$nt1on, the Conven,ton 
applte• only to treaties which are oonc1ucle4 by state• aft.r ,._ 

eatry lnto force of tlle present Conventlon w1tb re.gard to aucb 

a tate•• 

• • * • 



Part III 

QllllniDSI• .ARRJ.i2a,lan IAA lab!IIIWIAP U DtaSill 
sas;$1AD ;ta Otiii!IMI a( ZEtd'tl 

Ar'tole at 

iA91iA •Yd 'I:VIA41 

svery treaty 1n force la blodlnl upon the partS.a to 1' 

and I!llat be performed by them 1n good faith • 

• • • • 
§.eq,JqQ 2a, ARQlbali&tUI A.( ktatitl 

Art1ot. 28 

HAA•rt$£QIASlY1Sv;.QC fltdl•l 
tlnleas a different lntentloa appears from the treaty _. 

ts~tbe:rwlae establ1ahed1 1ts provlalona 4o not bind a party ln 

relation to any act or ~act wblob took place or any 11taat1oll 

which ceaaecl to exiat botort the date ot ent~7 into torct ot 

tbe treaty with reapect to that party~ 

PartY 

xcm,~.'"'l&c~trm~tdf.mau·la u 
§191cbD ~~ QtM£1). l?rPYIIIPDI 

Artlole 42 

va~WUx y« 'QQtauw• 1Q .tUcl A' fr••'''• 
1. Tbe val1d1ty ot a treaty or of 'be conaent of a etate 

to be bound by a treaty lD8.1 btl illlpeached only through the •PP11-

oat1on of the present Coavent1on. 

2. fbe torm1natlon of a treat¥, ita denunct.at1on ~ tbt 

w1tha.r:awal of a party, mar take place only aa a result ot tbe 

app11c.atlon of tbe ~ovJ.slons of the treaty or of the present 



Conventloa. Tbl Sallle rQla applltl to sltspen•1on ot tbe 

operation ot a tr•atJ• 

The 1nva11d1ty, termination or den~ne1at1on ot a treaty, 

the withdrawal ot a party from 1t, or the suspension of lta 

opera.tlon, aa a result ot the applloation ot the pr•aen' 

Convention or of tb• prov1a1ona ot the treaty, aball n.ot 1n aQJ 

way J.mpalr the duty of any state to tulfU any obligation emb0dle4 

1n tha treaty to wbtcb 1t would be sub3ect under lntel'national lav 

independently of ~he treaty. 

Artlct."' 

§IRW~'~'~x Q( Zttal:r l!OXI•loDI. 
1. A right of a party, provided tor 1n a treaty or artalDg 

under Article 56, to denounce, wlthdrav trom or suspend tbe 

operation ot the treaty m&J be exerclzod only wltb respect to 

the whole treaty unless the treaty otherwlse provides or the 

part1es otherwise agree. 

a. A ground tor lnvalldatlns, termlnattng1 w1tbctravl.llg from 

or suspending the operation ot a treaty recognised ln tbe present 

Convention may be 1nvoke4 only v1tb respect to tbe whole treaty 

except as provided in the following paragraphs or 1n Article eo. 
s. If the ground relates solely to particular clauses, 1t 

ma1 be invoked only w1th respect to those clauses wberet 

(a) the sald clauses are separable trom the remalllcter 
ot tbe treaty wltb regard to their app11ca.t1ons 



(b) lt •PPtar• nos tbt tr•s~J t~r ~~~~otbtrwllt · 
. ••tabllebe4 that accept&ACt ot · tbon olaultt 
_, no~ ad •"•ntla1 belli of tbe contel\t ot 
the other ,_,, or partf.M to be l)oQQd b1 tba 
trtatv .. • vbol•J · ud 

(o) a:ontttutH perfor1lallee ot tt. remalDcl•r ot 'tbe 
tre&.t1 W\lld not be uajuat., 

4.. In cuea talllbg ulld•r Art1c~• 40 an4 SO tilt ata• 

entitled ~o tnvoke the trud o» cOl':rup,ion ma7 do ao wltb 

r•apect elthtr to t·he wbole vutt or; aubJect to paragraph a, 
to 'bt . pQ'itloular elaua .. alo•• 
6. In oaaes falling ttncter ~tlo~·· 61• 82, an4 63t no 

separat1o.,_ ot the prov1s1ona ot th• treaty ll permJ.ttta. 

A state uy no lo~a~•r invoke a pound to• 1nvall4ailrl$t. 

termf.nattng, w1tbdraw1ug troa ·01' ••~ncl~S ~be optratlon ot • 

treaty uudu Artto14at 48 to 60 Ol' Ar\1cl•• 60 and 62 tt, attef 

be~omw awar-t ot tbe tao.ut 

(a) 1t shall have ••pr•alJ •11'•4 tbat tt. treat7 
1a valld o~ remas.u ill tete• o~ contJ.n.- 1ta 
operation, as tbt caae a&a1 bit or 

(b) l.t muit by rea•ou ot lts con4t»t be cons1del'e4 
aa bav 1ng ao~tli.eaoe4 in tbe val1dltJ ot ttt. 
tr•atr or to tta malbtena~~~ lD force or ln 
operation u the oaa• Ula1 o. • 

• • • 



~-

A tr••'' 11 vo1d lft at the , .. ot tu ~onctuton; .. 11 

contllets wlth ~ peremptor1 norm ot s•ner&1 1ntetnat1onal. law. 

. . . 

70~ the purpoeea ot this Convention• a pet•mptory n•• ~f cenera1. 
1nternat1onal 1a11 S.. a norm e.coepte·4 aoct r_,osntae4 .bY •• ·SA~•· · 

· . Qat1ona1 oo.JJUaUni'Y ot •••tea &a a whole u a norra ~oa 'Wb'~b: ~o 

aerogatlon is Pfl'm1t•d an4 11btch can bit mod1t1t4 onl)r b1 • · 

aub.aeq~en1 norm ot general lalteraat1onal lt.w hav·llla · tbt •• · · 

onaract•»~-

• • • • 

If a nev peremptorr nox.-m ot gene~al lrttert\at1ona1 ~-· 

em•a••• any exia~lng veaty ;,bleb 1a 1n eontlict w1tb ~hat 

no~m becomes vold and terminate•• 

i•AS&oB I a etASidlll 
Artlot.. 

1.. A pawty which, under the prov1s1ona of the pr•sent · 

ConventS.en, i.nvokes e1the~ a defect,. 1n 1ts conS:en:t .. ,to be bo\Ul4 



l.66 

by a treaty 01' a ground trm 111Jeacb1ng tM va1l41t1 ot • -••\Yt 

termlnat~g tt, wlthdravlng f»om lt o~ auapen4Sh& lit OptJat1on, 

aut notltJ the otber partl•• ot ttl clafa• TJle not1t1c••1ou . , 
~. 

abail lb.dloate the meatu.re ~opo•e4 to be taken wltb r••~t to 

th• treatJ end the reasons tnereror. 
a. It, after tbe expiry ot a perlo<1 vb·loh, exc•pC ita ~aaea: 

of spacial emergency, shall not lMJ ·1esa 'than tbltae montbt •tt.r 

the'. r$de1pt of the not1t1oat1on, no party baa r&iaecl •nt 
ob3ect1ont the party ~killl the lloi1tlc«~;t1on ~y car'lt st 1n 

the manner _provid•d 1n Ar'iele 67t the meaaln'e wb1ob 1t bU 

propoaecl. 

3• If• hoveve~, the obJeo\ion ha• been rot•e4 by ab1 ot~~ 

party, the p&t'ti•s sbal1 aeGk a solution tht'oug·b the •&a~ 

1fid1catecl 1ft .Art1cl• 33 ot the Cbart•r ot , .. Ual~e4 Natlou. 

•• Notb1Dg ln the toregoS.ng paragaphl $ball attec~ tbe 
r1shte and obl1gat1on.e ot the part1•• un.del' .ny prov1s'ioM .1ft 

tore• b1nd1ng tb& parties w1th r•gar4 to th6 sett.~emetlt ot 

dtaP'lt••• 

s. Without prejctd1ee to Article 45t the tact that a atate 

baa not previously aade the not1tloat1on proscribed 1Q · 

pe.ragrapb 1 aball not preveot 1~ from naaklQg tucb not1tloatlon 

1n .naver to another ,.rty clalmlag perto:ano• ot the tr•tr 
or aUtslna lta vlola~ton. 

Artlq~ .. 

P&czstORtll (~Lfl=tt~t:riWit.: K,b£1\Ma 

It, undal' paragrapb 3 ot Artlole 66t no solu.t1on hal 

be•ft· reacbecl wltbln a pertcd of 12 fllOntba tollow1Qg the date 



on vhtcb tbl obJ.sot1on •• ratae4, tbe fo11ovlftg proo•du• 

shall be tollovedl 
(a) any oae ot tb.e part-.t•• \o a dS..PQte conoe:rnb& · . 

the app11cat1o-. or !'lte»Pt•tatlon ot Artlo~ 13 ·. · · 
or a._,, by a wrltttb app11oatlon1 •ubldt 1• 
to the In~ernat1onal 00\U"t ot Just~• tor a. 
4eo1s1on unlesa the ~ties by cOJJSIIC)n oodent 
agree to •ubaS.t the d1a_pute to arbltr&tlODJ 

any ona oi the parttea to a d1Jput. ooaoernlllg 
tbe application or loterp~etatlon of any ot the 
other art1c1.ea 1b Part v ot ttw p.r•a•n' 
conven~1on may ••t ln motlon tbe procedure 
•pee ltl•d tn the Al1ntx to the ccnvent1on b1 
sttbm1tt1og a .r.qtteat to tbat effect to tbt 
Secretary GGnetal ot th& Un1ta4 Nat1ona-. 

1. Tbe notlf1eat1on prcv lded tor urtder Art tel• 60 

paragraph l must be made tn vrltlag. 

s. Any act 4eclar1ng tnvall-«t termtnatlng, withdrawing !'rom 

or suspsnd1hg the operation ot a tr•aty purauant to tbe prov·lai.ona 

ot the treaty or of paragraphs 2 01' 3 ot Artiole 88 shall be 

oarrted out through an instrument oommun1oate4 to the otblr 

parties. It the instrument 1s not slgned by the Head of State, 

Head ot Qo'lernmeat or r.ftn!Ster tor Foreign Affalrlt the r•PH••n
tatlve ot the state co1.lllJUlnloat1ng 1t may ba caUed upon to 

produce tull powers. 

A not1f1oat1on or tnatrument prov lcte-4 tor 1n Art1c1ea 66 

or 67 may bEt revoked at any time before !.t takea efteot. 



-"tlc1• • 

aQPIIaMDIU a' nllat. AllalidUI.i~ .a ¥1111 

1,. A tre&ty the 1nval1cU.ty of wblcb a establ1abo4 uuao 
the present Convention 1a vo14. The pro'91t1ott* of a vold Ueat7 

bav• no lecal foNt. 

2. If' e.eta be.ve ne~el'thel••• been pertorme4 1n rellaQc• on 

IUch a tl"eatye 

(a) each l*l"tJ uay ~aqttlr• anr other P&Jr~1 to 
eatablllb aa tar aa pc>as1bl& 1n thettt ll\tltua1 
relations the PQtlt.lon tbat vott14 ha11• exllted. 
1t tbe acta had not 'been pertornsedt 

(b) acts perf'or.aaed 1.n good taJ.tb ~Mtto~• 'M 
1nva1141ty vaa lnvou4 •• no' 2t•n4•red uola.
tul b1 reaaon only ot the tnva1141tt ot tbe 
treaty. 

a. In cue1 tall1ag Uftder Artlclel 49t lOt 51 01" 152t 

paragraph 2 doea not applY vltb re•peot to tbt ~tr to vblcb 

fraud, the aot ot corrupt ton or coero lou 1t Smputabl•• 

•• In the caae of tbe lnvalldlty ot a partloul~ stat••·• 

con1ent to be bound by a s1~11aUral treaty • tilt toregotnc 

rules apply ln the relatloftt between that state anct the partt.ea 

to the tl'eatr. 

Article 70 

QQAIIAYIA9tJ R' tb.t ~~m'D'''sm at • stuz 
1. 'Ooleaa the trea~y otbervlle provldu or the per-tt .. 

otbtrwila agree, the termination ot a treaty uact• ltt 

provb1ona &r 1n accordance wltb the pr•ent Conventlollt 



(a) releu•• tbe parttea !Yom allY ob1lcatlft. 
turtbu to perform ttt. •••11. . · · 
«oea not att.ot ao1 rlab't 't4iaatloD . .,., 
1eaa1 •ttuatton ot tbl par~l .. ct•a~ · 
througb the •sect.tt1on ot· tbt tr•tr~··pr~ 
to 1t•· MJ!Q1Qa~1oft. · . . 

' . 

a. It·& ~-~· 4tnouno•• o1t td.thdra,_ t.roa a Ulb1tlU••,al, 
.. 

· ~eaty, _parag:aph 1 e.ppl101 1n 'be relation. bttveen. ~bat •~fi · 

and eaob ot-t~ othu par~i•• to tt. trea~y noa t.~ ••·When 

tucb ct•nWle tat1on or -wtthdl'awal taku •tteo'• 

·-~~if.d:~· 
., 

1. In. the oaao of a trea~y wbtc·b S. vo1c1 uncteJt Artlo1t 13 · 
tbit papt1•• aballt' 

(a) elbb1nate •a ~~ ae poee1ll• ttt. conlequ•~ 
of any act pertor.cl 1Q t-eltac·• oa aD7 · . 
FO?Uloa w-blcb QQDt11ct• •ltb tH· pe-rtJDftor,. 
nOl'll of gener•l. lnttmat.lonal lawt ._ 

(b) br1r&s their IIQt\lal ~•latlont lnt.o oonto~mltJ · . . 
vitb tbe Ptr•mptor, n~~ ~t s•n•~•l ~t•~u.•toQ&l 
~. - ' 

a. In tbe caaa of a treatJ wblcb beco•• vol« &Jld term:laa.ttl · 
un4el' Ar'tcle M, t-t. i•»alnatJ.on of ,_ •••ttt 

(a) r:el•a~•• the ~t1•i l'l'm an1· oltlleat!OI 
turther to per fOb tr. treatyt 

(b) does not att~\- any rtabt, ob).Sga,ton or 
1•«•1 •ttuatlC)n ot·:tn. •tl•t ~-* 
t.brQUgb the extcutton ot tbe tr.at,v pr1oJ' · 
~ lta .. •mtn&tlOOJ PDV JAtl4 tbat iboae 
r1gbt•• obllgatlot;ll or fltttatlont Dl&1 . 
'. her-~tr lMt Ul&thtal.rlecl . only 'to ttt.. t¥ta' 
that their. M1ft.t•nanc• 11 qo~ 1ft ttaelf l1l 
eonntct vlth 'ht nev "remp-~, QOl'll ot 
general tn,ternt.t1ona1 1••·· · - . 
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