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PREFACE

The term aggression is ap difficult to define as it
ie easy to recognise when it occcurs, Every nation is
perennially concerned with aggression - either preparing
to commit or defending iteelf sgainst it, This concern isg
explicit in the siaggering amount of much~-needed funds that
are apent on armsment; the bill today approximates %o
$1000 billions, A war of aggression has been outlawed in
legal theory since 1928 and yet human higtory is replete
with wars of aggression, My curiosity was naturally asroused
in such a topic which had éetieé solution since about last
fifty years despite the universal agreement that wars of
aggression should not be waged,

Defining aggreseion is certalinly not contalning aggre-
ssion, but it is the firet inevitable step towards it. An
objective definition of aggression will deter unscrupulous
etates from openly disregarding it, will create a favourable
vyorld public opinion, will provide guidance to the Security
_Gounc;l and encouragement to the Member-States of the Genexral
Aspenbly which might otherwise hesitate in contributing their
worth in the Assembly's peace-keeping operation, Moreover,
such a definition will create opinio jurig in the minds of
States,comnitting or refraining from conmitting those defined
acta that these fall within the purview of proscribed acte,
This will mature, in due course, in jus cogens of interna-
tional law. | |
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An analysis is made of the doctringl controversy whether
it i desirable and feasible to define aggression, in thﬁter I.
Chepter II dezls with the historical efforts put into this,
before the establishment of the United Nations and Chapter III
deals with the efforts of the United Nations itself -~ the
various ups and downs which the definition hed to face,
Chapter IV is i;b.e analysis of the main gubstantive definition
and in last Chapter V, the definition has been evaluated and
its future potential judged.

1 am cordially thankful to my guide snd supervisor,
Profepsor Rahmatullah Khan who encouraged me at variouas stagas
and under whose excellent guldance I could complete my disser-
tation, 1 am truly grateful to Dr V,S, Mani for providing me
with bidbliographical references and suggesting the format of
the dissertation. I am extremely thenkful to Dr, J.N, Saxena,
Visi ting Professor of Delhi University for looking into the
final draft and approving it. 1 remain indebted to Mr,Yogesh
Tyagi and Mr K.L. Xapoor and other friends for the much-needed
essigtance they rendered me in my work,

Lastvhut not in the least, this work would not have been
completed in time but for the spee&j typing of the mattier by
Mr Yashwant,

( VIJAY PATIDAR )

Hew Delhi,
Dated; 27th February 1981



CHAPTER 1

THE NEED FOR A DEFLINITION OF AGORESSION

The problem of aggression has been one of the most baffling
ones in international relatione. No other concept has eluded
internatiénal law so-mush as ageression, All attempts at
defining aggression were defied until 1§74. vhen a consensus
definition of aggression was agroed upoﬁ, in a resolution of

1

the General Assembly. This wes despite the ironical fact

that there were many wars of aggression which were committed

during the period of about fifty yaarsz

pince the first effort
vas made to define the concept of aggression. Though this temm
seems to contain & nucleu53 of agreement, yet the outer margins
of this concept have always remained nsbulous, and despite
1974 congensus definition, there is no clear cut agreement as.
%o what acts of a peripheral character ought to be regarded as

aggression.

1 General Assembly Resolution No.3314(XX1X), "Definition
of Aggression of 14 December 1974", Reprinted in wvel. 14,

Indian Journal of International Law, 1974, p.466.

2 Juliug Stone, "Conflict Through Consensus (Bombay: N.M.
Tripathi, 1977), p.1..

3 Julius Stone, "Aggression and World Order : A Critigue

of United Nations iheories of Aggression (Greenwood, 1998),
Ps 20, ' ' '
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Often, International Law i¢ regarded as a weak law, or

not & true 1aw.4

A lavw which mostly falls in fulfilling ite
main purpose will naturslly be so regarded, Article t(1) of
the UN Charter states as one of the purposes of the UR -~ "to
maintain international peace #nd gecurity and to that end :

to take effective collective measures for the prevention and
removal of thremta to the peace, and for the 'suppression of
acts of aggresaion’ or other branches of the peace .,.."

This purpose was tovbe fulfilled in accordance with the prine.
ciple of Article 2{4) of the UN Charter according to which"all
members shall refrain in their international relations from
the threat or‘uaa of force against the territorial integrity
or politicel independence of any atate, or in any other manner,
inconsistent with the purposes of the United Nations®, Thus,
vhether rightly or wrongly, it is regarded that the prime
objective of International Law-is to prevent aggressionp and
maintain international peace and security - the objective in
which International Law has failed miserably, .ﬂenne, accord ing
to some, it has been degervedly relegated to the status it

now occupien in popular esteem, "The Charter®, it is affirped,
"like the Covenant before it, was only a tool, to be used Vor

allowed to rust, by the people it was designed %o serve, "0

4 Jd.G, Starke, An Introduction tg_;nte_rgati,cn%’ Law
( London, Buttermoyths s 19 s Palby,

5 B, B, Ferencz, Defining Interanationsa] ession
(Rew York: Oceana publications, inc,, 1975), val.l,

Pete
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International law would Se what states make of it it cannot
acquire force from some source outside the international comme
unity itself, ©States have no moral right to dencunce inter.
national law as a wesk law becauge it is they who make it
wcak.‘ Nevertheless, to booet up the sagging popular imsge
of international law, perpetration of aggressive wars ought
to be conteined and the first thing vhich one ¢an think in
this context is to define the temm aggression itgelf. Then,
its objective application in specific situations would dispel
the disrespect for ianternational law,

Is it necessary 'to define aggression' under the UN
- Charter? A seeningly foolproof scheme %o deter and punish
a rather adventurous, hot-tempered state from embarking on
a course of aggressive war, wag evolved under Chapter VII
of the UN Charter, Under it, there was to be "established
a Military Staff Committee to advise and assist the Seourity
Council on all questions relating to the Security Council's
military requireﬁents for the maintenance of international
peace and securitya..,”s *Al) members of the UN, in order
to coniribute to the maintenance of international peace and
gecurity, undertake to make available to the Security Council,

on its call amd in accoydance with a specigl agremmen& or

[ The
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agreemenis, armed forces, assistance and facilities, including
rights of passage necessary for the purpose of maintaining
internationsl peace angd security.“7 The Security Council is
conferred with the primary responsibility for the maintenance
of international peace and security and to teke prompt snd
effective action on behalf of the members‘a These provisions,
coupled with the power of the Security Council to bind its
menbers to carry out its dceisions.g seemed, in 1945, to
offer the guarantee of prevention or immediaste suppression

of acts of aggression, Under srticle 39, the Becurity Council
was authoriged to determine the existence of any threat to
peace, breach of peace or act of aggression and coﬁld make
recommenda?ione or decide upon measures to be tsken to
maintain or restore international peace and security. A4

vast range of powers is conferred on the Security Council to
make'any'of thesevdetenminations, 80 that a 'finding of
aggression' as such is in no way a condition precedent to

the taking of effective measures for pesce enforcement, The
Security Council can tgke measures ranging from nere economic

10

and diplomatic sanctions ~ to the most vigorous aimed at

deterring the use of military powﬁt;"

T Ibid., Article 43(1).

8 Ibid., Article 24.
9 Ibid,, Article 25,

10 Ibid,, Article 41,
11 Ibid., Article 42.



But the UN never came to be equipped with military power
due to the evaporation of war %ime unity among all the
permanent members of the Security Council after the war,

The Becurity Council does not have to engquire as to which
state is the aggressor, before it could take eny action, The
determination: that there exiats 2 threat to the peace, or
there has been a breach of the peace, are equally imporitant
to arm the Security Council with all the powers it possesses,
as the determination that there has been an act of aggression,
Thié was one of the reasonse why the framers of the UN Charter
did not think it necessary to define aggression, Moreover,
the termes "threast to the peace"” and "breach of the pence®,
carry uo moral or ethical vaiue.‘z The terms are almoat
value-neutral and no attribution of guilt ie ;/ implied therein,
Hence the determination of existence of such situations 1is
more conducive to conflicteresolution, In other wardé, for
applying collective security measures, a determination of an
act of aggression is not a condition precedent to the taking
of any enforcement action. If the Security Council has the
given political will, then it can very well act in any given
¢risis situation, 8¢, there ‘apparently' appears to be no
need for precisely defining the term of faggression’. why,
then, so much hue and cry about defining the term ‘aggression'?

12 Julius Stone, n.2, p.7.
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1% is well known that, except in the Korean crisis in

| 1950, the Security Council has elweys been bogged down over
the issue of aggression, The frequent use of veto, under
article 27(3) of the UK Charter, has rendered the Security
Council impotent in the face of any aggression, in which one
of the permanent members happened to be 1ntéreeted. The whole
collective security scheme elaborately prnﬁided in Chapter VII,
wasg still-born, Thus when the body en&rust@é with the'!primary'
responsibility for meintaining international peace and security
became deadlocked then what is the remedy?

The remedy was peemingly found in the "uniting for Peace
Resolutions of the General Assembly, adopted on 3 Hovember
1950.13 Under the terms of.the resolution, the General Assembly
agsgerted its competeunce, in casge the‘aeeurity Council, because
of the veto, failed 1o discharge its primary responsibility
for the maintenénaa of peace and security in any case of
alleged threat to oﬁ breach of the peace; to consider the matter
inmmediately with a view $t0 making appropriate recommendetions
t0o Members for collective measures, including in the case of
a breath of the peace or act of aggresasion, the use of armed
14

force when necessary. An Bmergency Special Session of the

General Assembly was to meet within 24 hours, on the failure

13 General Assexbly Resolution, 377(V), 3 November 1350, in

Doc, A/1481, 4 Hovember 1950,
14 - Ibid,, Uniting for Peace Resclution, Resolution 'A',

Part 'AY,
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of the Security Council, The Uniting for Peace Resolution
created “Collective Measures Committee of 14 Membera“,15 and
established a "Peace Observation Commigaion of 14 Members, n16
The General Assembly may, under thisg procedure, invite Members
to contribute units to a force for use in any emergency.

There was (and still remains) at least one vital difference
between such action of the General Assembly 4n relation 40 a
threat to the peace, Sreach of the peace or act of aggression,
and the peace enforcement action by the Security Council under
Chapter VII. The recommendations of the Security Council are
legally binding on the member-statea (Article 25) but the
General Assembly has no power, by its resolutions, to impose
any legel obligations on the Member.states, not even on any
states which a majority of Members regard as engaged in coume
itting a threat to the peace, breach of the peace or even an
act of aggresaien.w But 1% has the competence under Articie 10,
read together with the para 4 of Article 11, to deal with
matters of peace and security and to make appropriate recommen
dations concerning tham;‘a This competence, spart, the effece

tiveness of these hortatory recommendations will depend upon

A‘!ﬁ Ibid,, Résoluticn *A', Part 'DY,

16 Ibid., Resolution *A', Part 'B',

17 Julius Stone, n.2, p.8.

18 Jarge Castenanda, Le Effects of United Nation

%Lg%m ( New York, Columbia University Press s 1969),
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the voluntary co-operation of the member states of the UN,
including those involved in the disturbance of the peace.
Member states should get completely convinced of the illegality
ef the aggression in such cases; then only volﬁntary collective
action of the nature of peace-keeping operations will be possible,
If the General Asgembly too gets bogged down in the political
debates regariing the nature of aggressive war, then the whole
purpose of the Uniting for Peace Rasaluxian, and indeed, of
the maintenance of international peace and gecurity will be
jeopardipsed., "MAnd, since ericis action isg here involved,

thie motivation must be such as to trigger instantly converging
voluntary decigions of many members, perhaps even to the point
of contributing forces and incurring dangers in a common
cauac.“19 This inspiration and motivation will obviously

come from a8 generally acceptable definition of aggression -

& definition which ig acceptable to the Jural consclousness
ag well as the practical interests of the memberwatatee.zo
Otherwise, the juigements of the Members will not concur and

may even conflict in the particular case, nor will they be

gelvaniged into rapid and effective astion.gi
19 Juliug Stone, n.2, p.9.
20 Quiney Wright,"lhe Prevention of Aggression",

AdIL, vol.50, 1956, p.518,
21 Juliug Stone, 0.3, pp.45-46,



Aggzggg;gg : ihe hbctrinal fon roverax

There has been & long standing doctrinal controversy

regarding the feasaibility and desirability of a definition
of aggression, both the schools repregented by eminent interw.
national lawyers, Those who favour a definition include
Quincy ¥Wright, Thomas A.V.¥W, and Thoﬁas J.R., George Scelle,
Ian Brownlie, Sohn L.B., etc. and those who maintain that
definition will serve no useful purpose, include -Julius Stone,
?itznaurige, etc, |

Juliug Stone maintained that the very fact that the
definition of aggression had defied solution, was proof of
the impracticability of defining it, Even if defined, "it
would, in fact, produce dangers and obstacles rather than aid
and guide in the tasks of maintaining peace, »22' ge mpintained
that to hope that some ingenicus definition of aggression can
produce an automatic or neer-automatic judgement in future
conflicts by any political organ, be it Security Council or
General Acsembly, is to imagine that we can somehow immunize
thip gegment of international 1ife from the acknowledged
principles and prejudices of socisl and political life,27

22 Ibidn » 9:’51.

23 Ibid. s P25,
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He decries the attempt of those who aseek to find a "mechanical
tent of sggression, insulated from the merits of the situation
in vwhich States act™, a test that would be "¢lear and precise
enough for certain and automatic applications to 81l fulure
situations®, in short, a "juristic 9uah~buttan~device,”24
He asoribed the failure of states and scholars to achieve
agreement on a definition "st least in part to the impossi.
bility of containing the unceaging sﬁrugglé for a minimal
justice in international relations within the strailtjacket
of preciase tormnlae."gs He made explicit his conviction
that a satisfactorily precise and certain definition is
unattainable, and expressed his spprehension of the additional
elements of uncertainty of interpretation of the &efinition.zs
@, G, Fitzmourice has commented that "the failure to
define the concept of aggression is due to the fact that it
is inherently incapable of precise definition, Alternatively,
++s W& can conclude that the definition of aggression is not
a purely legal matter, capable of being establiched by
ordinary juridieai methods, It includes other, mera_éomplez
igeue of military and politieal unﬁer&onea.“27 He doubts
whether the existence of a definition would really deter a

24 ibid,, pp.10=11,

25 Ibid., p.t2,

26 Ibid., p.24.

27 G, G, Fitzmauriaa,”mhé Definition of Aggression”,

Internati%ng; and Comparative Law Quarterly,
VGl.I. 39 2. Pp,‘ 7"’ 80
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deliberate aggressor. I1f a couniry thinks that chances of
its winning are good and its policies demand such expediency,
it will be unlikely to worry very much about the consequences.
According to him, the problem is to determine when certain
scts are justified and therefore not aggressive and when they
are not justified and therefore are aggressive., This 6eter-
mination cannot be made by 'a priori' rules laid down in
advance.ze
The official stand of the US and UK has been that no
definition, whether enumerative,lgeneral or mixed, will serve
any purposes it will merely restrain unduly the diseretion
of the competent UN orgen in dealing with the acts of aggre
esion, Any definition would, by implication, mean that other
situations not covered by that definition, are exonerated
from the pale of illegal use of force and sta%es might, thus,
be encouraged to commit acts of aggression, disgulsing them
in the gardb of other just and tenable acts, Such ‘a priori?
definition might prove "a trap for the innocent and signpost
to the guilty”,zg because there is no end to the creative
imagination of the huﬁan.mind vhich might always invent yet
never modes of aggression and at the sane timé. avolid being

branded as an aggressor legally, Moreover, when once a

28 Ibid., p.14d.

29 L.B, Doc., C166, M.50.128,4x, p.176, Quoted in
Julius Stone, n.3, p.36.
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State is labelled ae an aggressor, then the natural instlnet
of a state ig to continue in its eggressive pursuits so as to
improve its bargaining capacity vis-n-~vig the other belligeraﬁt.
The mere declaration of a state as an aggressor, with the
political will and military beck-up of the internationsl
community, will only make the 'declared aggressor', intuitively,
to step up his efforts., The ultimate resull generelly is Jjust
the opposite of what was intended, Instead of immedinte
cessation of hostilities, it prolongs and accentuates aggressions.
Therefore, defining aggression was considered by these countries
to be not of much use.

" The opposing school of thought, led by GQuincy Wright,
find meny uses of a definition of aggression., For him, "the
definition of sggression is clearly vital t¢ this objective
of eliminating var, both legslly and materially.">° He mein-
tained that "inventions in the field of communication, trans.
portation end military technology have go shrunk the world,
augmenting the vulnersbility of all peoples to devastating
attack,.. that many atates cannot obtain even moderante security
by the time-honoured methods.... The variocus purposeé of the
UN ere interdependent and, advance in each is dependent on
advance in the others. Laws and procedure for preventing war
cannot be effective unless the atmcsphera of world opinion

and international politics becomes more favourable to peaces

30 quiney uright, The»Rg}e'gr International Lew

gé‘ganches{:@f, Manchester University Press  » 1961),
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However, & suitable definition of aggression seems central
in the entire work of the 03.31

Quincy Wright is one of the most vocal of those that
support the attempts at defining aggression, In 1935, and
again in 1956 (end, on many other occasions) he gave various
definitiona of aggreasione.32

Professor Georges Scelle advocated a clear definition
of aggression. He assimilates all recourse to violence to
war and maintainsg that "we musgt wholly rﬁmavevfrum inter-
national law the possibili?y of taking jJjustice into one's
own hands, The criterion of war and the criterion of aggre-
gsion are one.“33 For him, the only eriterion of war is
the material factis, nmaely, use of force to support a nationsl
claim, He also gave his own definition of aggression, He
stressed the relevant of the character of the objective

or purpose of the Btate resorting to force.

1 Quincy Wright, n,20, pp.518-19,

32 See, rospective s 1935 and 1956, For detailed
definitions, see pter iz, p.

33 6., Boelle, "lt'Aggresslon et la Legitime Defense
dane les Rapporte Internationaux", L‘Laprit Inter~
natignal, 1956. Pp«377-79; Quoted by Julius Stone,

» PPeT=84
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Myres S, MceDougal and Florentino P, Feliciano mainta&n'

that it may be "futile to seek a reificatory, absolutist and
all- sufficing definition of sggression, as of any other legal
congept. But the *impossibility of sbsolute precision does
not necesparily render complete confusion desirable.“.sn They
go on, that ... legal principles might{be formulated which
would serve the game function that other legél principlen
serve - that of bringing to the attention of decision makers
relevant factors in context which should rationally affect
decipion, From this perspective, the basic task im one of
categorizing such variable contextual factors with respect
to the diatincticﬁ be tween permissible and non-permissible
coercion, Though not limiting the dipgeretion of the Security
Council, the definition will prove an aid in containing
aggressions, at least in the wa}l«détined situations.

" Other supporters of this echpel which holds that defi.
nition of sggression will pravechalpful, including eminent
international lawyers like Ian B&ownlie,sﬁ Ben jamin B.Ferencg,36

F

i

34 See, MacDougal and Feliciano, Law ond Minimum

p rld ublic zder { New Haven, Yale University fress s 1961) s
Law ana the Use of

35 Ian Brownlie, Internation
+ Force by 4 he States (0xford; Clarendon Press, 1963),

36 See his articles, "Defining Aggressicn ¢ Where It
. Stands and Vhere It's Going", AJIL, vol.SE, 19723

"A Propoged Definition of Aggresaion International &

Comgarative Law Quarterly, 1972; “Defin ng Aggression -
he Last Mile", Columbia Jdournal of Trangnational

Law, 1973.



15

Thoma# A.V,W, and Thomas J.R.2!, L.B. Sobn>C, Professor

v.V. PéllaBg, R.J. Alfare4°, ete, An objective and generally

accepted definition will help the Security Council in promptly

determining the aggressor and then applying the collective

enforcenent or preventive action %o maintain internationsl

peace and gecurity., "Otherwise the Security Council 1is left

to determine the question of sggression and the measures to

be taken in eacp case... thus making law in each case and

that this wauldvbe a denial of the permanent existence of an ‘

international morality and of certain fﬁndamental principlea.,..ﬁ‘
Now it is well recognised that there is individuel criminsl

responsibility for commitiing crimes againgt peace, namely,

planning, preparation, initiation or waging of a war of

aggression or a war in viclation of international abligatiana.42

37T 1Ihe Concept of Aggression (Dallas, 1972).

38 Sobn L,B., "The Definition of Aggression”, 45,
Virginia Law Report, 1969, p.69.

39 See, Julius 3tone, n.3, p.9.

40  See MoDougsel end Feliciano's book "Law and the
Minimum World Order, n.34, p.145. '

41 V.V. Pella,"Le Gueroie Crime®, 1946, pp.43-44; Quoted
in Julius 3J%one, 8.3, p.9. :

42 Article 6 of the Charter of the Nuremberg Tribumal, .
1945 (Jurisdiction and General Principles). -



16

This calls for the establishment of an Internationsl Criminal
Court. But, the work of adopting a "code of offences againgt
the Peace and Security of Mankipﬂ“ will not progress further
unless an objective definition is agreed upon. Under Article
2 of the draft code of oiteﬂdea, some acts have been listed
ag aggressive but no where the tem aggression as such, has
been defined, Thus, a definiticon would render unnecessary
the spplication of ex-post-facto criminal law, |

A cleay cut definition, even if it is an enumerative
type, would identify some fact-situations very clearly,
thus the core of the prablem would be identified., Therefore,
states would be deterred from camﬁitting the enumerated acts
duzrightly. Thisg ”core“ of the problem of definition may
be extended 1ater on, ta include other kxnﬂa of direct and
infirect aggressions as well. No doubt, initially, just by
defining aggreesion, the aggressive warg will not cease,
but it will contiribute towards better pudblic order in the
international community in the long run. Just like, when
‘duels were prohibited by law, the duels themselves 414 not
cease immediately, But, in the long run, they did beconme
non-existent, In the game way, definition of aggression may -
some day, optimistically, eradicate the menace of aggressive
wars.

Qﬁick determination of sggression will make it pomsible
for other Member-States and the UN to render immediate help

to the victinm state. No govermment or state would consciously
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commit aggressions in clearly defined situations, Itvwill
be eagier to guide the world public opinion, 1In a world
that lives in fear of aggression, the exié%aﬁce of a definition
would do something to case men's mind.43

Though & definition solemnly adopted by the General
Aspembly will not bind the Security Council, it might become
a general principle of law recognised by the civiligzed world -
opinio juris - and so might in future become an integral part
of international law, which the Security Council would not
v&alaﬁe.44

Sometimes, s treaty of alliance provides that the parties
ghall mutually assist each other, Af any one of them is
subjected to "mggression”, A definition might eﬁable the
parties to know as to when one of then is subjected to the
aggroaeiona45

Thus, these various uses of the definition of aggression
render it expedient for the international community to define

‘aggression, Different types of definitions may be needed for

4% GAOR, Agenda Item 51, Annexes, 1X Sesalon, A/2806
(Plenfary meetings). P. 10,

44 Ivid., paregraph 13.

45 Hans Blix, §
(Uppoarla, S
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different purposes, For example, the one needed for peaée~
enforcing or peace-keeping functions of the Security Council

or the General Assembly, would require precision and objectivity -
intention i,e. 'animous aggggssionie?ﬁlbeing irrelevant - will
not contain any atiribution as to gujit of any party, since the
immediate task is the cessation of hogtilities, the attitude

of the parties involved in the conflict towards the efforts

made by other parties may be material.kﬁ The other definition
which makes provislion for punishing those guilty of war crimes,
etc, may be elaborate and may contain atiribution of guilt - the
provisions as to Mens rea,

Finally, there is the controveray as to the content or
format of the definition., The prineipal formulations proposed
have generally assumed one or the other, or a combination, of
two main torms, The first consists of a lenglthy catalogue of
various aggreesgive acts - vigorously supported by the Soviet
Union, Any state committing the listed acts firet is to be
declered the aggressor, Its shoritcoming is that, yet unknown
devices may be invented by unserupulous states th conmit aggre;
seions and evade liability under the definition. "By listing
a number of aéts of sggression, you almoét inevitebly, by
implication, state or suggest that other acts which are not
listed, do not constitute aggressian.“¢g The other principal

46 G.G, Fitgmaurice, n.27, p.138.
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type of definition "seeks the construction of a broad and
general formula that would comprehend all possidble instances

ot aggreaeion."47

It embodies the general principles, to be
taken into ancéunﬁ while considering any act of aggression,
supported by UK, USA and other western states.

A third type ~ a combination of these two - is.the
 mixed definition, A great majority of states, that support
the formulation of some definition, have favoured the ‘*mixed’
kind as a possible via media, in which "a general description
would precede and govern a list of definite acts of aggression,
which would be included merely to illustrate and not to
restrict the general deecriptian“.48 Ultimately, it is this
nixed type of definition that has been embodied in the defi-
~nition of aggression in 1974,

47  HoDougel and Feliciano, n.34, pp.144-46,

48 BReport of the Sixth Committee, GAOR, (XII),
. Annexes, Agenda Item %4, para 2%, 1957..



CHAPTER II

HISTORICAL BFFORTS 10 DEFIKE AGGRESSION

1. Upto ¥orld war I:
Four hundred years before Christ, the famous Chinese philow
sopher,'ﬁo T4, urged that international aggression be abanioned

and wars be outlaved ap the greatest of all arimaa.‘

Later,
the dootrine of 'Jjust war' came to be advocated as a consequence
of the Christianization of the Roman Empire and the ensuing
abandonment of fervent pacificism by Christians 5%, Augustine
(354~430) defined just war in terms of the avenging of injuries
guffered, where the guilty party has refused %o make amenis,
and to punisgh wronge and restore the peaceful status quo, dut
no furthar.2 8t. Thomas Aquinas took the definition of just
var a stage further by declaring that it was the subjective
guilt, not the objective wrong, that had to be punish&d.g‘

This doctrine of just war beme to be tied up with the ,
concept of sovereignty of states with the emergence of natione
states after the Treaty of Westphalia of 1648, Thereupdn. the
accent in legal doctrine moved from thﬁ application ot’ferco to

1 Harley, J., Documentary Textbook of the gﬁb vol.2 (19%0),

2 Malcolm Shaw, International law (Liverpole, 1977),
pPp.414=-15,

3 Ivia, # Pﬁ“ De
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suppress the wrong-doer to a concern to'maintain order by
peaceful means, Yet, the concept of use of force remained
lawful, 7The legality of recourse to war depended upon the
formal processes of domestic law, and this notion started

to evade the ethicdl consideration of justice, Hugo Grotius,
tried to exolude ideological and theological considerations
apg the basias of a just war, He attempted to define Jjust war
in teraus of self-defence, the protection of property and ,
the punishment of wrongs by the citizens of the particular

Btate."‘

“Other nations, not directly involved, were to do
nothing whereby he who supports a wicked cause may be rendered
more powerful, or whereby the movemente of him who wages 2
just war may be hampered, " Gradually, the justice or
otherwise of the cause became irrelevant in any 1ega1'conai-
deration of war, and the basic issue came to revolve around
the issue as to whether in fact a state of war éxieted. Thus
in The Hague Peace Conferences of 1899 and 1907, instead of
defining what congtituted aggressive wars, the foous remained
on evolving rules of conduct of warfare on land and the Sea;

and on emphasiging peaceful means of gettling international

-disputae.6

4 Hugo Grotius, De Jure Belli ac Paecis, Vol,II, Cap.t,
Sec.2, para 2,

5 1bid,, vol,111, Cap,7, Sec.3 (1625), Comparable to
the present Article 2(5) of the UN Charter,

6 See, Scott J,.B., Ihe Ha a“gggggggggna and Declarations
of 1899 and 1907 °




One of the founding purposes of the Covenant was "to
Achieve international peace and security through international
law, and to meintein justice™, by the acceptance of obligations
not to resort to war.7 Regarding aggression, the Members under-
took "to respect and preserve as against external aggression,
the territorial integrity and existing political indepenience
of ali Members of the League. In case of any such aggression or
in. &ase of any threat or.danger of such aggression the Gouneil
shall afvise upon the means by which this obligetion shall de
fulfilled."e It was designed to preserve the existing
boundaries and political structures of the Members from being
overturned by any exiernal forces, Should this be threatened,
then "the lLeague ghell take any action that may be deemed wise
and effectual to safeguard the peace of nations."g In cage
of any dispute, threatening internationsl peace and security,
Menmbers were to submit 11 either to arbitration or to enquiry
by the Council. A further obligation was impomed on parties
40 a dispute not to resort to war until three months have passed

after the award by the arbitrators or the report of the Gonncil.1°

7 Preanble to the Covenant of the lLeague of Nations.
The Covenant of the lLesgue of Nationas, Article 10.
1bid., Article 11,

10 Ibid., Article 12.°
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If the report of the Council was unanimous (excluding the
votes of the Members, party to the dispute), then there
was the oblxga'eian not to go to war with any party complying
with such a report, But, in the absence of an unanimous
report, Members reserved to themselves the right to take
such action asg may be considered necessary for the main-
tenance of their rights.” It any Mem.ber resorts to war,
in viclation of its Covenants, it shall ipso facto be
deemed to have committed war againgt all other Members and
it would be then subjected to economic, diplomatic and even
military sanctions by other League Memhex-s.‘z

It is clear from a careful perusal of the Covenant
provigiong that it did not ban the use of force in waging
wars "in all circumatafncee". It simply set up a procedure
depsigned to restrict arbitrary use of force to tolerable
levels, thus leaving some gape in the international securily
system, Julius Stone obsgerved that, "the introduction of
the notion of ageression and the agitation for more precise
criterion of it, were an attempt to rationalige the various
quasi-procedural limitations, In part, they were an attempt
to supplement the obvious deficiencies and the so-called
gaps in the Covenant, by further discriminating still among

the non~prohibited wars, w3 Thus, later, efforts were

1" Ibid,., Article 15.
12 ibid,, aArticle 16,

13 Julius Stone, 'Aggression and the World Order; -
A Critique of united Netions Theorles of Aggression
{London; Stevens, 1958), p.27.




24

conoentrated on bridging the gaps of the Covenants, both
within and without the League of Natione.

(1) The Draft Treaty of Mutual Assistance:
The Fourth Assembly of the League considered the Treaty
of Mutual Assistance, prepared by the Temporary Mixed Commission,
Aggressive war was solemnly declared, under this instrument,
%o be an internationsl orime.'4 Parties undertook, jointly
and severally, to furnish assistance to any victim of & war
of aggression, provided that it hed conformed to the provisions
regarding limitation of armements,'? Thus the protection affor.
ded to the victim was directly to be linked to disarmanent.
To maske the mutual asgsistance more visble and reassuring, the
Council was to decide within four days as to who‘was the object
of aggéession and whether that party was entitled % claim the
agsistance, HMembers undertook to ab;de by the decisgion of the

16 Thus, though the determination of the aggressor

Council,
was the starting point of the whole defensive system, yet 1t
novhere defined the tern 'aggression'.  The only reference to
the ‘'intent' of aggresaion vas contained in Article 1. This

element of intention was to become the subject of great debate

14 The Treaty of Mutual Assistance, Article 1.
15 Ibid, s Article 2,
16  Ibid,, Article 4.
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over the period in which the subject of aggressive wars was
teo be considered,

(ii) The Geneva Protocol for the Pacific Settlement
- of International Disputes:

This protocol sought to combine into one the key ¢lements
of Arbitration, BSecurity and Disarmement, Compulsory arbitra-
tion was the fundanmental basis of the protocol., The gap in
the Covenant allowing war under certain circumstances, was %o
be bridged by prohibiting all wars of aggression. Henceforth,
no purely 'private war' between nations will be tolerated.'’
The signatories sgreed not to go to war exéept in case of
regigtance to acts of aggression or in pursuant to the agree-
ment of the Council or the Assembly.'® The States undertook
to recognise as compulsory, ipso facto and without special
agreement, the jurisiiction of the Permanent Court of Inter-
national Jnsti@u,‘g though they could make reaervations
regarding this.

The most important article of the draft protocol stated
that any State resorting to war in violation of the undertekings
contained in the Covenant or in the present protocol was an
asggressor, Violation of the rules for demilitarized zones

was equivalent to a resort to war, Refusal to submit a

L]

17 M. Politig, in the Introduction, Report on the Draft
%rotoecl for the Pacific Settlement of International

isputes,
18 Protocol for the Pacific Settlement of International

Disputes, Article 2.
19 Ibid., Article 15.
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dispute to the preacribed pacific settlement procedures was
itself an act of aggression, unless the Council unanimously
deqided otherwise, Thus, under thie plaﬁ, positive action by
the Council was required to negate the presumption of aggre
seion which arose from failing to submit the dispute to peace-
ful‘aettlement, Refusal to‘ascept an armistice or the violation
of its terms was also en act of aggression, immedistely attract-
ing economic, financial and militery sanctions, Even repara-
tions were proposed to be imposed on the aggressor.za |

The effectiveness of this protocol depended upon the
speedy identification of the aggressor. It, in the opinion
of M.Politis, involved two aspects: first, sggression had to
be defined, and, secondly, 1is existence had to be ascertained
objectively, The definition of aggression was thought to be
a relatively easy matter, "that State is the aggressor which
resorts in any shape or form, to force in violation of the
engagements contracted by it either under the Covensnt,.., or
unier the preaent Protacolé“21

The second point - ascertainment whether sggregsion had
taken place - was thought %o be difficulé, It was a question
of fact, iﬁ the interpretaiion of which the subjective pstate
of mind of eaéh State might creep in, An important point

20  Ibid., Articles 1115,

21 Report of the Soecial Rapporteur, M, Politis, n.17,
Para 8, p,204.
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made during the discussion was that even a state, victin
. of aggression, did not have full freedom of actiong the
force employed by it must be 'pr0portianate’ to the object
in view and must be exercised within the limits and under
the oonditions recommended 8y the Gouncil.zz

saﬁeszs conaidered that the two loopholes of the Covenant
had thus been cloged -~ the one allowing the Council'’s re
- commendations not té be followed, and the other that the
Council itself might fail to reach unanimity so that no
determination of pggression would exiat.24-

(b) Briding the gap - Outeide the Fremeworit of the League
(1) The Locarno Treaty of Mutual Guarantee, 1925

It was 8 reglonal security pmct which contained mutual
‘guarantees regarding the inviolsbility of their frontiers as
fixed by or in pursusnce of the Peace Treaty of Versaillea.zs
cbupled with an undertaking not to attack or invade each
other or resort to war againgt each other, But war was not

probibited, 4if it was in exercise of the right of legitimate

22 Ibid., Commentary on Article 10, Para 8, p.204.

23 Chairman, Third Committiee, on Question of Sanctions
and Disarmement of the Draft Protocol.

24  Report of the Third Committee, Ibid., p.209.

25 Treaty of Mutual Guaranteo Between Germaqxf Beléium,
ance, Groat Britain and Italy,(Locarno, October
1955}, Articie 1.




28
defence, or if theie was a flagrant breach of the Versailles
provisions relsting to a demilitarized zone, provided such
breach constituted an unprovoked act of aggression, or by
reason of the assembly of armed forces in the demilitariged
sons,inmediate action was necessary, 20 But, no explanation
as 1o what would signify"flegrent®, "unprovoked® or “aggression”
actions was offered. Thus no effort was made even here, %o
precisely define aggression, Some indication was afforded
by article 4(3) when the colleative measures were %o become
effective either on the erossing of frontiers, or on the out-
break of hostilities or on the assembly of armed forces in the
demilitarized zone, but beyond this simple, limited enumeration,

nothing more was offered,

{(i1) The Kellogg-Briend Pact,ef The Pact of
Paris, 1928:

The General Ireaty for the Renuuciation of War as an
Instrument of Hational Policy, which was ratified by.ammost
all the countries of the world, was a major attempt to outiaw
war, 7This instrument was more in the nature of moral rhetoric
to the states, as it did not‘have any pensal provisions to
punish its alleged violators, Parties declared that “they
condemned recourse to war for the solution of international
controversies and renounce it as an instrument of nationmal

policy in theilr relations with one another,“27 Purther, the

26 Ibid., Article 2,

27 General Treaty For Renuncistion of War ss an Instrument
of National Pollicy; League of Nations lreaty Jeries,
Ho.2 s 1929, Article 4. ' _
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parties pledged that "the settlement or solution of all
disputes or conflicts of whatever nature or of whatever
origin they may be, which may arise among them, shall never
be sought except by pacific meansa”za

Though war as such, was "outlawed™ under this instrument,
the interpretation adopted by states regarding the tem gelf.
defence was go wide and inclusive that it made no sense at all,
It was argued that the Pact of Paris did not impair the right
of self-defence, The limits of self-defence were subjectively
doternined by the US to include what it comsidered to be its
"vital interests,” whereas the British argued that the tem
entitled them to éeiend all overseas colonial poseessions.
Hence, there was no desire to define the term sggression,
because its conplementary temm, seif—-defence, could almost
always be used to justify any war,

But the Pact of Parie did, at least in legal theory,
outlaw war and henceforth, no legal state of war could be
established botween two nationé. In the sbhaence of any pro-
vigions for renunciation or lapse, it might still be conaidered
in force, Aceordingvto one authority, it "standse together
with the UN Charter as one of the two major sources of the

norm limiting force by states. It is parsllel to snd a
complement to the Charter, "2

e

28 ibid,., Article 2,

29 Ian frownlie,Internationsl lLaw and the Uge of Force
by States (0Oxfoz larendon Press, 1963), p.91.
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{441) The Conference for the Reduction and Limitation
of Armmaments (popularly known as the Disarmament
Conference), 1933:

ia pursuance tc the directive contained in Article 8 of
the League Govenant,‘thera was an gbsessive concern vith the
reduction of the armamenis, But the issue of disarmament was
inextricably linked to an assurance of gecurity, Thus, there
was & vicious circle; neither could be achieved without the
other preceding it. And while considering security, the probe-
lem of aggression with its converse principle of selfhdéfenee,
always aroge. The Rapporteur of the League Committee on the
subject thought that "the existence of a precise definition
of the notion which these bodies would have to apply, weuld
render the determination of the aggressor much easier, and
there would be less rigk of an attempt to shield or excuse
the aggressor for various political reasons without appearing
to break the rule to be applied,"C It was stated that the
question of the definition of aggressor and that of sanctions
t0 be applied against the aggressbr, though closely connected,
are neverthelesgs separate questions, It enumerated five acts
viz: Beclération of VWar; lnvagion of the territory of a
~gtation without declaration of war; Atteck by Land, HRaval and
Armed Forces of the territory of another state, of ite veasels

or of its alrcrafts; Establishment of a naval blocade of the

Politln), Confsrence for the Keduction snd Limitation
of Armaments, Conf,Doc,/C,0,/108, Part I. para 3,
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¢oasts or ports of another state; and support given to armed
bands which have invaded the territory of another étate, and
each of these, by iteelf, would conatitute an act of aggre-
asion®, No consideration whatscever whether political,
militéry or economic in nature,..., wag to be nccepted as
justificetion of aggression, and this proscription Qas made
abesolute, By adopting a Protocol, annexed to Article 2, two
other justifications vigz. the internal condition of a State,
and the international conduct of a State, were also barred,

But as no nation was really ready end willing to reduce
its armmgnents, the atmosphere wags not conduocive to the for.
mulation and adoption of a uncontroverted definition of agg-
ression,

(iv) The Soviet Definition of Aggression, 1933 -
- The Litvinoff Definition:

In pursuance to the French Proposals for the General
Disarmament, the Soviet delegate Litvinoff, proposed the
Soviet definition, The Soviet Union, it was argued, being the
only socialist afate surrounded by hostile capitalist states,
all the more neede¢ security and for the achievement of this
gecurity smong hostile nations, an objective, precige and
readlly applicable definition of aggressipn was imperstive,
"To secure the minimum of asuthority, impartiality and confidence
to the international orgen (.. providing security), we shall

31 Ibid., Article .
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have to give it instructions for its guidance and that means,
first of all, defining war and aggression; and then distinguish.
ing between aggression ahd defence, and once for all condemning
thoge fallacious justifications for aggressions ( the reféreﬂce
was to UKk's and USA'se reservatiohé_to the Kellogg-Briand Pact)
with which the past has familierized us, "2
The Soviet definition>> contained a preamble and three
articles, It noted the heceaaity "with the utmost preciaiai,
to define aggression, in order to ramcve'any poasibility of
its justication”, and then listed, in Article 1, the acts
of aggreasion: _ |
1. The aggressor in an international conflict shall be
congidered that State which is the first to take any of the
following sctions:
(e) Declaration of war against another state;
(b) The invasion by its armed forces of the territory
of another state without declaration of warg
(c) Bombing the territory of another stete by its
lend, nav#l or aii forces or knowingly attacking

the naval or air forces of another state;

32 General Discussion of the Memorandum by the Soviet
Delegate : Plan for the General Digarmement and
the Organisation of Peace {french Proposals),

3% meeting, 6 February 1933, Dec.Clonf,D.146, p.237.

33 Ibid,, Draft Declaration, Document Conf, D/¢,.G,38,
PP 237T=38.
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(d) The landing in or introduction within the frontiers
of another gtate of land, naval or air foreces without
the permission of the government of such a state or
the infringement of the conditions of such permission,
particularly as regards the duration of sojourn or
extension of areaj
(e) The esteblishment of a naval blockade of the coast
or parts of another State,
Article 2 - No congiderations whatsoever of a ﬁolitical, strafe—
gioal or economic nature, including the desire to exploit
nagtural riches or to obtain any sort of advantages or privileges
on the territory of another state, no references to conasiderable
capital investnents or other special interests in a given state,
or to the alleged absence of certein attributea of state orgae
nisation in the case ef & given ﬁonntry, shall be accepted as
justification of asggression as defined in Clause 1.
Then it gave various examples wherein no stated excuses
serve ag justification which fall in two categories: |
{A) The internal situstion in a given state.
(B) Any acts, laws, or regulations of a given state,
The last article gtated that the mobiligation or concenw
tration of armed forces at the border of another State gave
rise to 8 right to the threatened state to take diplomatic and
other peaceful measures. Even military meaéures of the similaer

nature, without crossing the frontier, could be reciproeéted.34

34 Ibid., Article 3.
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The Soviet Union entered into many Non-Aggression Pacts
with its neighbours in which it embodied substantiglly this
definition of aggression, The principlee which were important
‘to the Soviet delegate were, the invioclability of recognised
frontiers, and non-interference in the‘atfaire, development,
legislation or siministration of another gtate, 1t took 40
years for the Soviet proposals, with madifications, to be
accepted and embodied in the Consensus Definition of 1974.

(v) London Convention for the Definition of
Aggression, 1933:

The Dissrmament Conference was doomed to failure in the
prevailing atmosphere of economie instability, mistrust and
apathy, Since the chiet't}nion continued to face hostile
opposition of major capitalint states, to ensure its regional
security with a ring of buffer stateg, it signed a convention
for the Definition of Aggresaiogson 3 July 5933. Apart from
the USSR, it was signed by Romanis, Poland, Afghanistan,
Persia, Latvia, Estonias and Turkey, and later on, scceded 4o
by Finland, It accepted the precise wordings of the definition
of Aggraaaionss as recommended by the Politis Committee in

May 1933, until guch time as thoee rules shall become universal.

35 Convention For the Definition of Aggression,
Signed at London, 3 July 1933%; League of Hations =
Irenty Series, No.3391 {(1934), pp.&9-77.

%6 Ibid,, Article 2; n,33, Soviet Definition of
Aggression,
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Two more similar Conventions were signed by the USSR, one
with Cgechosglovakia, Turkey and Yugoslavia, and the other ,
- with Lithuania.,

¢

Many other nations referred 4o the need to define aggre-
ssion in thelr agreements., Other prominent efforts in defin-
ing aggression were made by gome International Lew Associations
and International Law Publiciste., Only two noed Be noted here,

A group of distinguished scholars at the Harvard Law
School produced a Draft Convention on the Rights and Duties
of States in case of Aggreasion, 1Its very general definition

ran aa;

"Resort to srmed force by a stete when such
resort has been duly determined by & means

which the State is bound to accept, to constitute
a violation of an obligation”, 37

Another definition of aggreasion was suggested by
Quincy ¥Wright, which stated:;

‘"A State which is under an obligation not to
resort to force, which is employing force
againat another State and which refuses to
accept an armistice proposed in accordance with
a procedure which it hae accepted to implement
its no-force obligation, is an aggressor, and
may be subjected 4o preventive, deterreat or
remed ial measures by other States bound by that
obligation.® 38

37 See, AJIL, vol33, 19739, 5upplement 821-.903, p.811,

38 Quincy wWright, "The Concept of Aggression in Inter-
national Law®, AJIL, vol.29, 1935, p.395,
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3. Z&fforts to Define Aggression During stabliﬁhment
- of the UN

{1) The Drafting Hiatory of Article 390 of the
UN Charter:

The Dumbarton Oaks Proposals, which later formed the basis
of the UN Charter, included the following for eliciting the
comments of participants:

"2, In genersl, the Security Council chould

determine the exigtence of any threat to the peace,

breech of the peace or act of aggression and

should make recommendations or decide upon the

neasures to be taken to meintain or restore

peace and security.,” 39

Committee 3 of the Commission III entrusted with this
part of the proposals, soon came to face the prodblem of
defining aggression, and its inclusion in the Charter,

Bolivia maintained that "the efficacy of the Security
machinary is directly related to the need of designating

the sggressor as such and defining what is meant by "agg-
ressor state™.., A previous definition of typically aggressive
aocts is absolutely essential in order that states composing

the international community, may recognise what they should
avoid in their international conduct so as not te give occasion

for collective aanctions.“4° Then therec was anenumerative list

The Dumbarton : , for 1 Int
"rganisa LoD, ¥ 1 ’ : L 23 PP : .
c! L] [} V

40 Para 5, of the "Propoeals of the Declaration of the
Republic of Bolivia for the Organization of a Systen
efii?nge and Security”, URCIO, Doc.2(English)

G Te
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of seven acts which, when committed would give rise to the
presumption of aggression. Thus, the inclusion of definition
would facilitate the prompt determination of aggressors and
consequently the prompt application of the collective security
measures, It would charge the Security Council with the _
poaitive obligation of determining the sggressor and in the
obvious cages of aggression, the application of thé sanctions
would become "near-automatic”,

Bolivia was strongly su;ported by the Philippines which,
too, gave a definition of eggression for inclusion in the

charter.4‘

Aﬁong others, supporting the Bolivian proposal,
were Colombia, Ethiopia, Guatgmala, denduras, Mexico, New
Zealand and Uruguay., Iran and Bgypt, without offering their
own definition, supported the inclusion generally. But the
Four-Povers (The USA, the UK, the USSR and China) proposed

an smendment which would have reguired the Security Council,
in determining the aggressor, %o take into account any failure
to comply with provisional measgures recommended by the Council
for the restoration of peace.42 This was interprete@ ag a

partial definition®> becsuse it implied that failure to accept

41 yart X111, "Propoped Amendments to the Dumbarton
Caks Proposals Submitted by the Philippinea Delegstion®,
UNCIO, Doc,2(English), G/14(K).

42 Proposed insertion of a new parsgraph, between paras
2 and 3 in Section B of Chapter VIII of the Original
Dumbarton Qaks Proposals, n.39. See, UNCIO, Doc.2
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the Council'e recommendations might lead to the conclusion
that the recalcitrant state wag the aggressor.

A11 pros and cons were elaborately discuesed by the
Committee 3, Commisslon III on Enforcement Arrangements.
The USA and the UK led the majority in opposition, But, the
final conclusion resched was reported by the Ea@parﬁeur of
the Comnittee, Mr Paul Boncour, thus:

"Although this proposition evoked considersble
support, 1t nevertheless became clear to a
majority of the Committee that a preliminary
definition went beyond the possibilities of
this conference and the purpose of the Charter,
The progress of the technigue of modern warfare
renfers very difficult the definition of all
capes of aggression, The list of such cases
being necessarily lacomplete, the Councii would
have a tendency to consider of less importance
the acts not mentioned therein; those omigsiona
would encourage the aggressor to distort the
definition or might delay action by the Council.
Furthermore, in the other cases listed,
automatic action by the Council might briug
about a premature application of enforcement
meassures,

The Committee therefore decided to adhere to
the text drawn up at Dumbarton Qaks and to
leave to the Council the entire declsion gs ito
what congtitutes 2 threat to peace, a breach of
the peace or an act of aggression®., 44

44 In part C, I - Role of the Security Council,
Report of Mr Paul Boncour, Rapporseur on
Chapter Viii, Section B; UNCIO, Restricted
Doc,881( English). III/3/46. p.505.
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{ii) The Charter of the International Military
Tribunal and the Nuremberg War-Crimes Trialss
The USA in ite plan, for the trial of major war criminals,
stated that launching a war of aggression was, jinter alia, a
erimingl act.45 The U3 repregentative, Justice Kac json at
the London Conference which drew up the Charter of the
Internstional Military Tribunal (hereinafter called the IMT)
stated that the best way to avoid hazard was to include an
agreed detinition of aggression in the Charter of the Tribunal,
He referred to the Soviet Treaty of 3 July 1933 Sand other
treaties for possible guidance, But in face of strong oppo~-
sition, the United States dropped its propossl and the tem
Saggression' remained undefined in the final Charter of the
IMT, |
In the lengthy Nuremberg trizls, in order to establish
that waging of aggressive war was an international'érime,
specific reference wig made to the Hague Conventions of 189%
and 1907, the lLeague Covenant, the Locarno Pacta of 1925,
the Pact of Paris of 1328 and various Non~*§gresaian Agree-
ments, The IMT in its judgement, stated, "to initiate a
war qf aggression... is not only an international erime;
it is the supreme international crime differing only from
'othar war crimes in that it contains within itself the
accumulated evil of the whole,™*’ Though the fact of waging

45 Merican Draft of Lefinitive Proposal, Presented to
Foreign iMinisters at San Francisco, April 1945,
Document IV, Executive Agreement, para 6, part d,p.24.

46 See, n,35.

47 Judgement of the IM®, Part IIY, The Common Plan of
Conspiracy and Aggressive War ', p.
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aggressive wars was very vociferously advoeated'in the
Buremberg Irials, and also, in the Tokyo war«crimes trials,
the very definition of what exactly constitutes aggression
wag assiduously avoided, It is a strange phenomena that
aggressions were committed, that every nation was concerned
either with the preparations for commitiing aggression or
defend ing itself against it, that everybody knew when
aggression actually édcourred yet, nobody could satisfactorily
define 1t, It is only when the 'force of law' will replace
the 'law of force', that some sense will prevail in the

international community of states to détine aggression,



‘CHAPTER IIl

EFFORTS IN DEFINING AGGRESSION WITHIN THE FRAMEWORK
OF THE UNITED NATIONS
The superstructure of the United Nations was erected
with high hopes of humanity., At its first session, the

General Assembly, by unanimous resolution‘

affirmed the
principles of international law recognized in the Charter

of the Nuremberg Tribunal and the judgement of the Tribunal,
These principles were directed to be included in a’'Code of
Of{ences against the Peace and Security of Mankind®, But
beyond this, no concrete efforts in defining aggression were
mede, until 1950, During the early cold war period, the
frequent use of veto paralyzed the working of the Security
Council (the Czeck. crisis 1948; the Korean erisis 1950, ete.).
It prompted the General Assembly to take over the "secondary
or residuary responsibility" of maintaining international
peace and security under its Uniting for Peace Resolutions.

In the First (Political and Security) Committee, on 6 November
- 1950, the Soviet Union revived, under the agenda item "Duties
of States in the event of the outbresk af_hcstilities",z the

1 Ree,95(1); GMOR(I), 55th Plemary Meeting,

11 December 1046, at p.1144,
2 The Yugoslavian Proposals, GAOR, (V) Meetings
of the First Committee, (4/T507), 4~ November

1 9 S'OM
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substence of its draft definition of aggression of 1933.3
Though the US, France and Canada led the protest against eny
fixed definition, nevertheless the question was referred to
the International Law Commission for further consideration
and formulation of the notion of aggraaeion.4 the General .
Assenbly also afopted another resclution -~ Peace Through
Deeds - which, after "condemning the intervention of a State
in the internsl affai;s of another State...", solennly re-
affirmed that "vwhatever the weapons used, any aggression,
whether committed openly, or by fomeniing civil etrife in
the interest of a foreign Power, or otherwise, is the gravest
of all crimes againgt peace and security throughout the
worid“,S thus referring to direct and indirect aggression.
Commenting on the possibility and desirability of a
definition of aggression, various enumerative and general-
abstract definitions were proposed, 7The Commission conoidered
it "undesirable to define aggreasion by o detailed enumeration
of aggressive acts, since no enumeration could be exhaustive,..
the only practical course was to aim at a general and)abstraet
definition.“e The Commission took as & basis of discussion the

See, the UN Document A/C,1/608.

4 General Assembly Resolution 378 B,(V), 308th Plenary
Meeting, 17 Hovember 1950., p.13.

Ibid., pp.13=14,
GOR (VI), Supplement No,9, Document 4/1858;

gpter III "Question of Defining Aggression”, para 45,
_p. *
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text submitted by ¥r Alfaro of Panama in his memqrandum7,
which reed; '

"Aggression is the use of force by one state

or group of States, or by any govermment or

group of governments, against the territory

and people of other states or governments, in

any manner, by eny methods, for any reasons,

and for any purposes, except individual or

collective self-defence against armed attack

or coercive action by the UN." 8 _

Even after emendment, the proposal was ﬁefeated.g

Hr Spiropoulos, Special Rapporteur on the Draft Code
of Offences agalnst the Peece and Jecurity of Mankind, came

to the conclusion that “this notion of aggression is a natursal

concept -~ a concept per ge - which 1s not susceptidle to

definition, A legal definition of sggression would be an

artificial construction, which would never be comprehensive

enough to comprise all imaginable cases of aggression¢“1o
The Commission suggested the inclusion of the following in

the Code of Qffencesn:;

"Article 2: The following actg are offences against
the peace and security of mankind;

1. 4ny act of aggression, including the
employment by the authorities of a state
of armed force againgt another state for
any purpose other than national or collective
gelf-defence or in pursuance of a decision
or recommendation by a competent organ of
the United HNations,

7 Memorandum (4A/CN,4/L.8).
8 GOR, n.6, para 46, p.9.
9 Ibid,, para 51, p.10.

10 Ibid., para 39, p.8.
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2. Any threat by the authorities of a state to

resort to an act of sggression agairst any
other state.” 11 '

It aleo mede nine additional offences in the aaéo'ia

This report of the International Law Commission was
referred to the Sixth (Legal) Committee which "thought it
poesible and desirable, with 2 view to enguring international
peace and security and for the development of international |
ceriminal law, %o define aggression by reference to the ele-
ments which constitute‘it."13 By the same resclution, the
Secretary~General was instructed to sudbmit a report in which

the question of defining agegression was to be thoroughly
discussed, '

The report submitted by the Searetarywﬁeneralf4*wéa a
greatly detailed document, It took note of the comments by
fourteen countries which teeently joined the UN, The report
was divided in two ports - ?Qrt 1 dealing with the historical
evolution under League periocd and the UN period; and, part II,
General, dealing with the problem "Should aggression be defined™?,
“How should it be defined (enumerative, general or combined
type of definition)"? How far such a definition would be

12 Ibid,, Chapter 1V, "Draft Code of Qffences Against
the Peace and Security of Mankind"™, Para %9, Text,
Article 2,
13 See, The General Assembly Resolution 599(VI),
adopted at its 368th plenary meeting, 31 Jamaary 1952,
14 GOR (VIL), Annexes, Agenda Item 54, A/2211, 3 October,

9%2.
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binding on the various organs of the UN"? Various aspeeta
of these questions were nicely summed up in this report,
Pollowing this, the General Assembly decided to include,
in the ggenda of its seventh gession, the question of defining
" aggresslion, The Sixth Committee recommended %o the General
Assembly to adopt a reeolutxon15 in which 1% was proposed to
establish a Special Committee of 15 members.'® The said
Comzittee was inetructed to submit draft definitiong of
aggression or draft statements of the notion of aggression
and study the problem on the assumption of a definition
being sdopted by a resolution of the General Assembly.
(a) The First Specisl Uonmittee of Pifteen Mombers,1952-54:
There were five sl hoc texts before the Commititee - a
draft definition by the USSR, two working papers submitted -
by China, a working paper submitted by Mexzico, and last

cne by Boli?ia.17 The three types of definitions, payulariw
zed by the Secretary-Ueneral's report, viz, general, enumera~
tive and mixed, established themselves thoroughly in the 1953
committee as rallying painte and points of attack for cone
rligting»views. The Soviet delegate Morwov.led the attack

on ‘'general definitions' as valueless, in so far as‘they

15 The Oeneral Assembly Hesolution 688 (VIX),
20 Decenmber 1952.

16 Fifteen Membors were:; Bolivia, Bragil, Ching
Dominican Republic, France, Iran, Mexico, Re%herlande,
fiorway, Pakigtan, Poland, Syria, Union of Sovietd .
Socialist Republics, United Kinglom of Great Rritain
and Horthern Ireland, the USA,

17 GMOR (IX) Supplement No.,11(4/2638), R t of the
Special Committee on the Question of Defining
Wm

Aggresaion, pp.
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always approximated to saying that aggression was aggression,
becausge these definitions themselves included terms having

no fixed or clear meaning., The Soviet proposal of tenumerative
definition', too came under attack, specially by the UK, It
maintained that this enuneration was not so much a definition
as an incomplete catalogue of acts constituting aggression.
Its incompleteness or non-exhaustive character would imply

a license (six) to commit aggression by other unenuﬁerate&
davices.1a These were thought to be mast~&eeeiving types

of definitions.'d The US proposal of giving a list of factors
to be taken into account by the competent UN organ, was also
considered,

The Special camgittee discussed various forms of aggre-
se8ion, VWhat is meant by "aggression® in the Charter sense?
Can an extended meaning e given to the term ‘*aggression! so
as to include the notions of 'indirect', ‘economic' and
tideoclogical' aggression too? The newly submitted Soviet
text now, for the first time, included these other forme of

aggreesions.ZG Indirect eggression incluwded various subversive

18 For detailed statement of British position, See,
G, G, Pitemaurice, "The Definition of Aggression®,
IGLQQ v0101' 1952! pp9137"440

19 n.17, para 34, p.4.
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activities, promotion of civil-gtrife, etec., The economic
aggresgion nmeant threatening anether State's economic life,
exploiting its natural riches or imposing an economic blockade,
vhereas ideological aggressioh included war propagania, prow
moting hatred for other peoples, etec. |

The Bolivian aelegat021 sought to infer a Charter prohi.

bition of economic aggression from the three Charter principles
of "political independence”, "sovereign equality®, and N0 Dew
interference in the domestic affaira"™ of States, Since
"political independence was closely linked with economie
independence, a threet to the latter was as much an act of
aggression as was the armed aggression". The Iranian repre-
sentative Mr AMamiyat®? claseed it as one of the most signi-
ficant forms of indirect aggression, which causes an economic
paralysis directly endangering the economic stability and
hence politicel independence of the underdeveloped countries.
Thespe acte directly or indirectly impede the exercise of
sovereignty over natural resgources, But, this concept of
economic aggression was criticiged on the ground that this

type of aggression does not give rise to the right to self.
defence under Article 51 of the Charter,2?

21 Ibid,, para 70, p.8.
22 Ibid,, para 73, p.8.
23 ibid., para 77, p.9.
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Similarly, for ideological aggression, Soviet proposal
included war propaganda, propaganda for the use of atomic,
bacterial, chemical and other types of weapons of mass-
ﬂestruction,'promotion of hatred,‘raciau.sm,vetc.z4 ‘Mo
Adamiyat (Iran), as well ag others, esaw "ideological agg-
regsion” ap a form of "indirect aggression®, of intervention
in another State's internal or foreign affairs, 1n9luﬁing
direct or indirect incitement to civil wars, threats to
internal security and incitement to revolt by fha supply
of arms or by other meanaazs The U9A strecsed ihe danger
that, to extend the notion of aggression thus, would weaken
ite application to armed aggression, a point which gained
asoendancy as the debete went on,

The Committee Heport included the debate whether it
is possible and desirable to define aggression but no new
point could be mafe., It noted the comnexion between a
definition of aggréssion and the maintenance of international

26

peacs and security; and also discussed the problems raised

by the inclusion of this definition in the Code of (ffencesn

24  1Ibid,, p.10,
25 Ibiﬂi. p-i@:
26 Ibid,, p.11.
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- against the peace and security of mankind and of its appli-
cation within the framework of international c¢riminal 3urisy}
diction.27"

The Sixth Committee considered the comments received
from various goveraments regarding the Repcrt of the Specisl
Committee, discussed various new resolutions, Its repcrt28
ghowed a wide divergence of opinion as to whether it was
poesible or desirable to define aggression and as to the
form and content of any such definition, Argentina and
Denmark expressed their opposition.zg The United Kingdom
expressed its doubts, 0 The French conveyed their generel
support>’ and the Soviet-block maintained ite position 4in
favour of the detoiled expose set forth in various USSR
proposala.32

Bﬁgard;ng the utility of definition, it was observed
that, adoption by the General asgémbly might result in its
becoming a general principle of customary international law,
thus gradually becoming an integral part of international
law which the Security Council would not violate.”> But in
the absence of any pass&biiity of reaching mgreement, it was

27 Ibid. .‘ P¢12.

28 GAOR, IX, Annexes, Agenda Item No,51, Report of the
Sixth Gommittee, A/ 2806,

29 Ibid., p.2,
% Ibid. [ Pts-t
31 Ibid. » PC 26

52 Ibid,, pp.2,5 and S,
33 Ibid.g po’oo
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decided by the Assembly, on the recomnendations of the
Sixth Gommittees4 to establish a (BSecond) Specisl Committee
of 19 membora.35 Also, considering the connection between
the Dreft Code and the question of an international criminal
jurisdiction, and the question of defining aggression(sic)
the Agsembly decided to defer any furlher consideration of
either the international c¢riminal court or the draft Code
of O0ffences until the nevw Special Committes to define
aggression had subaitted its reperttsa

(b) The Seccond Specinl Committee of Nineteen Members,
19§Z:§§%73 ' ) -

After a survey of views expressed at the nineth session

of the General Aaaemb1y37 the preliminary question of the
possibility and desirability of a definition was again
co nsidered, The overvhelaing majority of the Committee
congidered it poesible and desirable to define aggression,

34 G. Assenbly Resolutlion 895(1X), 4 December 1354.

35 Nineteen Members were: China, Czechoslovakia,
Domind¢can Republic, France, Iraq, Israel, Hexico,
Betherliands, Norway, Pansmsa, Peraguay, Peru,
Philippines, Poland, Syria, USSR, UK, USA, Yugoslavia.

36 The General Assembly Resolution 898(IX),
14 December 1954.

37 Twalth Sess&on, Supplement No,16{ A/3574) - Report
of 1956 Special Committee, Section II, pp.5~i§
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though the opinion wes divided as to how it should be
defined, Pointing out the inherent dengers in defining
aggression, China and USA opposed it, because of the diffi.
culty of putting into worde gomething that was so dependent
on circumstances, 61tingln.lvau1 Boncour at the San Franelsco
Conference, the UK did not want to limit the discretion of
the Security Council.Se' But meny arguments were also
advanced in favour of detininglaggression.sg Views were
expresged about the functions and scope of the definition,
and also, the various types of definitions. But dbeyond these
preliminary iasues, no new headway could bhe ﬁade.

The Report summed up different stande taken with regard
to various activities covered by a definition - military
armed force, indirect aggression, economic and Aideological
aggression. It stated the essential elements in the proposed
definitions, proes and éone of the 'priority principle’,
justifiable armed attack in self-~defence, and the quality of
the force constituting aggressiona4° _

The debate on aggression appeared raother academic in
1956, in face of the Middle Bast crisis and other contemporary
aggressions then occurring, Thus disappointed and despeired,
~ the Special Committee decided not to pﬁt the draft definitions
to vote but to transmit them to the Genersal assembly,41 in
the hope that its work would contribute to the.prcblem of
définiﬁg aggression, in future.

38  Ibid., para 100, p.12.

39 Ibid,, para 104, p.13,

41 Ibid.' para 24. pusb
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The Sixth Gomﬁitiee of the General Assembly discussed
the report of the 1956¢§pecia1 ccmmittae.42 To some members,
it sppeared thét the growing international tensions and the
increasing armamenta race required s clear definition of
aggresasion more than ever before, thers, such as the
United 3tates, the UK, Japan. Ghina, an& Canada, argued
that a definition might -make peace more difficult by prov1~
ding a false sgense of pecurity and restricting the flexibility
of the competent UN organ., The USA, in its draft resolution
presented to the Sixtn Qammittee,43 proposed to postpone
indefinitely further congideration of the question of de-
fining aggressiaﬁ wvhereas mo st menbers favoured only poste
poning the gquestion, for some time, As a compromise, the
Sixth Committee recommended that the question be referred
to the Agssembly's General Committee which would be asked to
report back to the Secretory Generazl vwhen it considered that
the time was sppropriate to %take up the subjéct again, By

its reaolution44

s, the General Assembly postponed the consi-
deration for two yearas and instructed the Secretary-General
to solicite the comments of 22 states which recently joined

the UK, along with the comments of others.

42 GAMR (XII), Annexes, Agonda Item No.54, Report of
the Sixzih 6ommittoe: A/3756. ’

43 Ibid., US Draft Resalution, A/C. 6/};0402p 9610

44 The General Assembly Resolution 1181(XI1),
29 November 1957.



The period of two years presoribed by the General Aesembly
Resolution 1181 of 1957 passed when the new committee, now
enlarged to 21 members, met,%? on 14 April 1959, Its study
of the 14 comments received from the govermments convinced
it that views have remained almost static over the period and
that there was no reason to think that the appropriate time
had come for the Assembly to again consider the question of
defining aggression, The Committee therefore resolved, over
Soviet protest, to sdjourn until April 1962 any further consi-
deration of the question®® though providing that an absolute
majority of the committee members may request the Becretary
IGaneral, to reconvene the meeting earlier.

At the peak of tension during Cuban miesile crisis (in
vhich the Security Council had been doubly paralyzed), the
Committee was reconvened in April 1962, It noted the abseneé

of sufficient change in the attitudes of Member States regarding

45 Report of the Specip) Committee, The UN Doc, 4/AC.91/2,
April 1959, The 21 members of the Committee were;
Australia, Ceylon, China, Uzechoslovaeitia, Ecuador,
El Salvador, France, Greece, Indconesia, Ireland, Japan,

Lebanon, Mexico, Nepal, Hetherlands, Pakistan, Romania,
the U3SH, the UK, the US4, Uruguay,

46 1bid. '] p. 60
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the appropriate time to reconsider the question of defining
aggression, and ad journed until April 1965 any further
congideration of the question, unlegs the majority called
for an earlier meeting.47

Though before April 1965 when the Committee was re-
convened, there occurred many sggressions, but there seemed
to be no inclination to define it, The United Kingdom and
Argentina obgerved that due to the work, the Special
Committee on Principles of International Law goveraing
Friendly Relations and Co-operation Among States in accor-
dance with the Charter of the United Nations, which wse
éonsidering the principle that "States shall refrain in
their international relations from the threst or use of
force against the territorial integrity or political inde~
pendence of any Btate or in any other manner inconsistent
with the purposes of the UN", there was duplication of the
efforts, hence they proposed to adjourn indefinitely unlese
the majority called for them to reecnvena‘48 Only the USSR
wanted the Committee to recommend to the General Assembly
that the appropriate time had come for it to resume work
on the definition of aggresaion.49 But ingtead, by way of
compromise, the Committee decided to ad journ %o April 1967,
In the interim period, further views of the goverments
would be solicited,

47 UN Documents, A/4C.91/3, 3 April 1962.
48 UN Documents A/AC,91/5, 26 April 1965, p.d,
49 Ibid., p.S.
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¥hen the Special Comnitiee mef again, to define aggression . |
in 1967, ten years had passed since its establischment, 2nd it
vas still debating whether the time wasg sppropriate for further
Assenbly action, Finding itself stalled in Committee, the USSR
called for the Aaagmbly to expedite the araffing of a definition
of aggression in the light of the préseﬁi international situation, 50
In the Sixth Committee, to which the question was referred to,
there was an agreement that a definition of aggression was both
feasible and desirsble, An intense debate developed and various
draft resolutions were put forth by various combinations of
staten,> '
The conclusion finally reached was to establish yet
angther Special Committee of 35 members, "taking into consie
deration the principle of equitable geographical repregenta-
tion and the necessity that the principal legal systems of
the world should be iepresenxeﬂ.sz The Committee was to
consider all the aspects of the question so that an edequate
definition of aggression might be prepared and to report all
the views to the Assenbly, This was to be the last of the
Special Committees, now Fourth, which triumphed in its efforts

50  GAOR (XXII), Annexes, Agenda Ltem §o.95, Report of
the Sixth Committee, Doc,No.A/6833, 22 September 1967,

51 ibid., pp.4-8.

52 ibid,, p.8. The 35 members of the Fourth Special
Committee were: Ageria, Australia, Bulgaria, Canada,
Columbia, Cyprus, Czechoslovekia, Eeuador, BEgypt,
Finland , France, Ghana, Guyana, Haiti, Infoneeia, Iran,
Iraq, Italy, Japan, Maﬁagaaear, Mexico, Norway, Romania,
Sierra Leoue, Spain, Swdan, Syria, Turkey, Uganmda, USSR,
UK, USA, Uraguay, Yugoslavia, Zaire, Surprisingly, India
was not a member of any of the Special Committees on
Defining Aggression. )




56
of defining sggression.

{(d) Zhe Fourth Special Committee

I1n pursuance to the General Assembly Resolution 2330
"Reed to expedite the drafting of a definition of azgression
in the light of the present international situation®, the
( fourth) Special Committee was appointed., This Special
Committee had ita marathoon sessions of five weeks each, avery‘

- year alternating between Geneva and ﬁsw.fcrk.

Thé first 1968 session was full of political recriminations,
gpecinlly between the USSR and the USA, and thes.r regpective
allies¢53 In the Special Gammittee. four distinct draft defi-
nitions were offered by various combinations of atates.54 The
.group of Western States, maintaining ite traditional stand that
definition will serve no purpése,‘érfered no draft definition,
These nations even opposed the Soviet proposal that Special
Committee take up this matter next year again.ss Later dn, six
of the thirty~five member states viz Australia, France, Italy,
Japan, the United Kingdom sni the United States, joined together

‘to present a definition of their own,

53 GAOR( XXIII), Agenda Item 86, Report of Special
’ Committee, Question of Defining Aggression. A&/7185/

54 ibid., paras T-12, pp.>=11,

55 Ibid., pPp.13-19 under, Value of a Definition of
Aggression,
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Apart from questioning the very utility of defining the
term, vwhich mostly moved on ideological and political consi-
derations, the Committee discussed the type of definition, the
relation between the definition and the Charter, the exact
meaning of the concept of aggression - whether indirect agge
reseion,imeluding the economic and ideological aggression,
ought to be included within the ambit of the definition of
aggression., There was intensive debate on the varjious draft

56 But these debates, produced practically no -

proposals.
agreement on any major point, On the advice of the Specisal
Committee, and its own Sixth Committee, the General Assembly
adopted a resolution requesting the Special Committce to
continue its efforts in 1969.57 But many states were peesimist,
holding that what was needed was not a definition but the
political will and power to enforce decipions,

In 1969, thege four drafts before the Special Committes
were merged into three 28 one by the Uséh, another by thirteen

Pawers.59 and the third draft by six Pewer@so which had abstained

56 Ibid,, pp.26-33.

57 General Assembly Resolution 2420( XXI11), 1746th plenary
meeting, 18 December 1968,

58 GaOR (XXIV), Supplement No, 20, Doec, A/7620, Report of
the Special'Committea. 24 B eb;uaryuB Apriia

59 Thirteen Powers were: Columbis, Cyprus, Fcuador, Ghana,

Guyana, Haiti, Iran, Madagascar, Mexico, Spain, Ugande,
Uraguay and Yugoslavia,

60 5ix Powers were: Australia, Canada, Italy, Japan, the UK
and the USA.
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from voting in favour of continuation of the work. As the
@rafta'were compared and Gebated upon, the major areas of
difference began to emerge, for the .first time, As regards
the ambit and the scope there was a general gonsensus that
“the definition should be limited, at least for the time

being, to the idea of armed aggression as envipsged in the

Oharter¥61

The consensus based the concept of grmed agrre-
gsalon on two essential fectors : the uge of armed force, and
an attack u# the territorial integrity of political indepen

.dence of another state, (Ultimately, in 1974 consensus
definition, this emerging concept of armed aggression wase
carried to its lcgiéal conclusion - leaving economic and
ideological aggressions from the purview of the "aggresssion"),
The main debate centered arouni the ﬁSSR draft, The principal
problems raised during the whole debate were: Whether the
definition would be applied to political entities which were
not recognized as states (exception being made in cese of the
UxX 1taelf)6? %hat acts should be included in the concept of |
aggression;63 The quegtion of aggressive 1ntent6’ and principle

of priority;®” what acts were exempted from being branied as

61 Report of the Special Commitiee, n,58, p,15, para 25,
62 Ibid,, pp.14-15, paras 23-24, apsd, p.25 para 60,

63 Ivid,, pp.15-19 and,pp,26-27, parasgs 61-67.

64 Ibid., p.19 anmd p,27.

65  Ibid., p.19 and p.28.
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aggression viz. acts in self-defence and collective action

by the UR organ;66

what acts ought not to be considered as
aggression,67 It also listed'various legal consequences of
aggression for the states converned (the question’of responsia

bility) and for other states (the question of non-recognition

of territorisl gaine).ss

Noting this pfagreas of“thé Speciallcamﬁittae, the Sixth
Committee recommended to the benéral &sseﬁbly to ask the
Special Comnmittee to continus its work in 1970-69

When the Special Committee réaumed its fask in Geneva,
its gecretariat had prepared a comperative chart7? sotting
forth in visuel detail ell of the differences and similerities
of three drafts which were being considered, Its report
wag a lengthy document which again reconsidered all the points
discussed earlier. As far as the Soviet draft ami thirteen
power draft were congldered, they had much in common to evolve
eagy congensus but in contrast, the six Powers draft contained
some nevy and thorny probleme. A Working Group composmed of
iepresentatives from the supporters of each of the different
draftts, began to move towards agreement on some of the points

of difference.71 and it nicely summariged the existing position

.66 Ibid., pp.21-22 and pp,29-30.
‘ 67 Ibid.‘ PPe 22-23 and pQS?;
68 Ibid,, p.2% and p.31.

69 Report of the Sixth Committee, Document A/7853
para 25, P b. : ’

70 Doe, A/ AC, 134/L22, 24 July 1970,

71 See, Annex,II to the Report of Special Committee
(XXV), Supplement No.194/8019, p.61.
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~ of all the important points involved, At the end of 1970,

the Committee noted with satisfaction that some progress had
been made and it could not complete its work due fo the
paucity of time., It sought to continue the work in 1971, The
Sixth Committee again debated this report and recommended that

Bpecial Connittee continue ;ts efforts, to which the General
Assembly concurred,!2 N '

There emerged a number of alterngtive texts on about half-
a-dogen of the principal points of ﬁisagreemant.73 The earlier
device of Working Group wae followed 1n-this segsion too, cone
gisting of eight members, ¢ which submitted two reports to the
Special Committee, The first dealt with the ‘general definition
of aggression' and the 'principle of priority'., The second
report, with "the political entities other than states?,
'legitimate usee of forces', 'aggressive intent', 'acts proposed
for incluslon in the definitibn of aggreasion', 'proportionslity’,

tlegal conseqQuences of sggression’, and 'the right of people to
self~determinatien'.75 But, in the annex to the report of the
Special Committee, both the reports of Working Group were

combined.76 |
72 General Assembly Resolution 2644(XXV).

7% keport of the Speciasl Committee (XXVI), Supplement No,19
/8419, znnex 11I, p.30. ) ’

74  1bid, p.3, para 8.
75 Ibido' 9.3; para 9.
76 Ibid,, p.30, para 2.
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The United States, which had so far opposed the Boviet
proposals caﬁe forth with new suggestions which meemed to be
leaning towards an accommodation., The US was trying to
balance the weight to be given to the intent of the parties
as compared with the significence ¢f the fact that one party
had been the first to uae~arme& force, !

By the ond of 1971 mession, there was general acceptance
that there should be a definition of aggression and there was
no vigible disagreenent about the format., All concurred that
there ought to be a preamble, restating certain baaid principles,
a generic definltion of aggression, an enumsration of specific
acts which olearly indicated aggression, a reaffimation that
the Security Council could determine that other acts were also
ageressive and an explanation as to when the use of force would
be permissible.

Though the Preamble became clearer, the general definition
remained debatable. As %o the acts which are to be listed as
sgrreceion, invasion; attack; bamhardment;'ana blockade were
thought to bde aggressive, beyond any psle of discussion, but
the more subtle breasches of the peace, such na subversion and
fomenting civil-atrifes continued to present difficulties.

The decleration of war vas not regarded significant, The
Thirteen Powers still insisted that nothing short of an armed
attack could lawfully evoke a legitimate response of selfw
defence, The Six Powers wented greater flexibility and looked

77 Ibid., p.29.
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to the purposes or intent of the action whereas the USSR

still concentrated on which party was the first %o use armed
foroe, The Arab States, led by Egypt, were bent upon conﬂemnipg
any militery occupation/annexation as acts of continuing aggre-
ssion (keeping Israeli occupation of Arab lands in mind),

The Specinl Committee once again noted with satisfaction
the progress achieved go far and decided to resume itas work in
1972.7% The sixth Committee encouraged the Special Committes
to continue its efforte towaréds a successful canoluaion@79

More working groups were proposed to be established to
facilitate and expedite the work of the Special Gommittee.ec
These new groups could be smaller but ocught to be representative.
But only one working group continued its work in 1972 and 1t |
made use of informal consultations with a view to overcome
exisgting differences and diff&cultiea;ai But, in terms of
additional accomplishment, 1972 was comparatively a lean year
for the Specilal Committee, During the sesslion, five aeparate
proposales, mostly restating previous positions, were made by

various delegationeqez

Now, due to the device of informal
negotiations and working group, the differences came sharply

under focus and there seemed to be the poesibility of af jourment

78 Ibid., p.21.

179 GAOR (XXVL), Annexes, Document A/8525, p.8, para 42,
80 Ibid,, p.2, para 8,
81 Report of the Special Committee (XXVII), Supplement

, Para 15,

82 Ibid, Appendix B, pp.18«23,
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on various stands by group of states which had s&bmittea
three main drafts, But the Working Group had no fﬁme %o
consider the report of its HNegotiating Group,and the
Special Committee had no time to consider the report of

its Working Group., These reports were simply annexed ¢o

the main report, JTherevwere nany alternatives noted in the
report under the various heaass Indirect use of force;

legal ugse of force; questions of priority and aggressive
intent; right of people to aelfhdeterminationg legal conge-
quences ot‘aggreasion;83 Though the progress hed slowved
down, neverthelens the outlines of éompromiae were umistake
able and the hope began t0 be expressed that a definition
by consenpus would soon be 9osaible.a4 In the Sixth
Conmittes, the whole debate was concisely summed up in
eight parte and it was reconmenied in the resolution 85 that
feonsidering the urgency of bringing the work to a successtful
conclusion and the desirability of achieving the definition
as soon as possible and also noting the common desire of

the Committee members to continue their work on the basis

83 Ibid., Appendix A, pp.14-17.

84 See, Ferenoz, B,B8., "Defining Aggreasion Where
It Stands and Where It's Going AJIL, vol, 66,
"A Proposed Definition of Aggression By Compromise
and Consensus", ICLQ , vol,22, 1973, pp.407=-433,

85 The General Assembly Resolution 2967( XIVi1),
2109 Plenary meeting, 14 December 1972,..
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of results achieved and to arrive with due speed at a draft
definitlion in a spirit of mutual understanding and accommo-
dation, that Committee resume ite work in 1973 at Geneva,
The term which had defied golution since the League
days and over wvhich maximum time of the world bodies was
spent, had still remained nebulous before 1971-72. But,
now the countours of the-&efinition of aggression were
becbming clearer, The Sixth Committee repor%,as sunmaYi-
zing the raging debates, can be made basis of the spprai.
sal of the progress by 1972. It noted with satisfaction
the progress achieved so far.,. "that task was nearer
solution than ever before. It now afforded a glear view
of the issues which were still causing some difficulties,”
Agreement had been reached on few points such as 'the
question of political entities other than States', on ‘the
right of peoples to self~determination', but no complete
acocord peemed to be in sight as regarda"principle of
priority and aggressive intent!', 'the indirect use of force!?,
‘legitimate uses of force', ete.87 Though not complete
unanimity but general consensus was reached about the

neceseity and desirability of having aefinition.aa

86 GAOR(ZXVI1), Annexes, Report of the Sixth Commi ttee,
Doc, A/8923, | —

8? Ibid.. Deb?ate' parsa 9’ past
88 Ibid., part B, pp.3-4, paras 14-17.
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Discussing the report of the informal negotiéting
group, representatives observed that the worde "however
exerted” be deleted ag they otherwise placed aggresaien and
other breaches of peace, on the same footing. To make the
definition precise and certain, worde like “severeigntyf,
should nét be used as thege themselves required some defini-
tion, There was general recognition that the definition
would not'cuxwaii the disoretion of the Security Council as
that would be taniamount to amending the Charter. At best,
it eould only guide 1¢.%9 Only some of the most important
and undisputed forme of indirect uses of force were Bought
to be included, slong with the 1list of direct uses of force
 in ‘acts proposed for inclusion in the definition', Some
indirect uses were sought to be included because "in the
modern world these were tending to take the place of direct
aggreasion”,gc having comparable purposes and effects, The
principle of priority was of paramount importance - providing
basic eriterion in identifying an aggressor since 1t would
prevent States from committing acte of aggression under the
pretext of waging a so-called preventive war.gi Inevitably,
no consideration felatingvta internal or foreign poligy of a

89 Ibida, s Ped, para 21.
90 Ivid. # Do 5; parsa 22,
91 Ibid, 'y p.G, paras 26-27.



66

atate could serve as 8 justification for eggression., It
remained, of céurse, 2 reduttable presumption, The Western
States (sponsors of six Powers draft) still maintained tﬂat
intent should be a fundamentel ingredient of any definition
of aggression, But geversal representatives were opposed %o
including the aggressive intent in the &etinitian.ae it was
thought to be %oo subjective an elementgz - and because it
would place the burden of proof on thg viétim.of sggreseion.
‘The legitimate use of force included the»gaa of force by
the Security Council in coileetive Enforcement Action and
in Collective or Individual Self-Defence. There was aome
debate whether the rule of proportionality should be
included in the definition, keeping in view the legal maxim
Svanoum jus aummumrinjuria.93 The majority supported the
inclusion of the right of pelf-determination in definition,

According to them, the colonial aqmination could be assimi-
lated to continued aggression, hence the subjugated people
could Justly teke up arms, Nations helping these subjugated
people with arms or otherwige, ought not to be branded as
helping the aggreasors.94 A minority opposed this and

regarded the issue of self-determination as extraneous which

92 Ibid., p.6, paras 28-29.
93 Ibid., pp.6-7, paras 30+31.
94  1Ibid,, p.7, paras 3335,
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only complicates the complex question of defining asggression,
Lastly, as regards the legal consequences of aggression, the
report of the Sixth Committee noted that the substantial
position of earlier session remained unchanged and the consene
sus was that no illegal gain resulting from aggressive war
ought to0 be g0 recognised ¢95 _

In 1973 at Geneva, for the first time all the various
drafts were consolideted into a single document which allowed
the few major poinig of difference to be isolated and exposed.
To iron-out the differences still persisting, the working
group estahblished four contact graups.96 The first contact
group dealt with the general definition, specially the terms
"msovereignty”, snd "territorial integrity"., The second
contact group dealt with acts proposed for 1n&1usiaﬁ,
indirect uses of force, minor incidents and right of self.
determination, The third, with the questions of priority
and aggressive intent, The fourth, with the legsl uses of
force, and the legsl consequences of aggression,

The doubts sbout the usefulness of a definition were no
longer expressed, There was recognrnition that it was most
desirable to accept the definition by consensus, There was

considerable harmony regarding the principles to be contained

95 Ibid., p.8, para 36.

96  Report of Special Committee, (XXVIII), Supplement
No. 19, 3790%9. See, Annex II, p.1%.
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in a definition, but some differences about wordings and
pequence still remained, Agreement had been reached that
only the Security Council should have suthority amd dis-
cretion to decide about aggression, The list of enumerated
acts was slmost closed and there was understanding that
minor incidents would be excluded, It was accepted that
both the firat use of armed force and the intent of the
parties would have to be taken intc account, and that
certnin forms of indirect aggression would have to be
included in a list of aggressive acts, The principle of
proportionality was dropped due to the strong Soviet oppo=-
sition, The circumstances under which force couldlawfully
be employed in self-defence was alec eliminated by relying
on a general reference to the Charter, Major disagreement
hinged around less than half a dozen points.97 How to
apportion the relative weight to be given to the fact that
one party hed struck the first blov or that another hed
lawful intentions, still presented & problem, Some expressed
doubts sbout whether attacks on marine and air fleets should
be enumerated among the aggressive actégs and there was some

uncertainty about how to deal with armed forces over-staying

98 Ibid,, Appendix A, p.'9.
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their welcome lodgement in another state, or using foreign
territory for unlawful activities. There was atrong disagree-
ment about whether armed force could lawfully be used as part
of a struggle for self-determination and what exactly were the
legal consegquences of aggreasion.gg

At the conclusion of 1973 session, the Special Committee
- submitted, for further deliberations a single Consolidated

Draft defining aggression.‘oo

It haf a‘preamble and peven
articles, and ten of the thirtyfive mémbera submitted counter-
proposals, The Committee noted with aatiéfacﬂicn thet the
progress had been such that it might be possibdle to draft a

generally acceptable definition at its next session.w1
The Sixth Committee commented on each article of the

draft and unanimously concluded that the Specisl Committee

sbhould meet early in 1974 with a view to completing its taek.‘oz
At long last, the Fourth Special Commi ttee started its

lest session from 11 March to 12 April 1974. At the end of

99 = For a detailed analysis of points of agreement and
disagreement at the end of 1973, See, Ferencgz, B,B,,

"Defining Aggression, The Last Mile", Columbia Journal
of Tranphational Law, vol,12, 1973, pp,450-~463.

100 Ibid,., Apperdix A,, p.15.

101 I1bid,, p.5.

102 The General Assembly KResolution 3105(XXVIII),
2197th Plenary Seesion, 12 December 1973,



T0

1973 session, the consolidated text contained the draft defi-
nition of aggression which was so delicately balanced that any
attempt to shift the emphasis anywhere would pull down the
whole superatrueture.‘ Personal rapport between the Committee
members paved the way for frank and extensive informal nego.
tiations., The same method of ¥Working Group, and various
Contact Groups was employed again, These groups hammered out
the differences onivarieua articles,

Finally, the drafting group completed the final draft
definition of aggression from the revised consclidated text
prepared by Contact Group 1V, ?henron 12 April 1974, the
35-nember Speciasl Committee considered and adopted the re-
commendation of its Working Group which hed a preamble and
eight articles,

This recommendation of Special Commitiee was considered
by the Sixth Committee in October 1974, and was adopted by it
at 1ts 1503rd meeting on 21 November 1974, The Ueneral Assembly
adopted it by 'congensus', on 14 December 1974 at ite 2319th
plenary meeting.1o4 And thus, after facing innumerable viciw
spitudes, the seemingly undefinable term "aggression" was
defined and the UN had triumphed, But, how far this triumph
befitted the expectations of the world community, remains to
be seen,

103 Report of Special Committee (XXIX), 3upplement Ho. 19,
379%19-

104 The General Assembly Resolution 3314( XXIX), GOR(XXIX),
Supplement No.351.



CHAPTER IV

THE 1974 CONSBESUS DEFINITION OF AGGRESSION

- By adopting the delicately balanced Consensus Definition
of Aggression, the General Agsemdly gave its approval to last
f£ifty years of labour, Contradictory predictions were made at
the birth of this definition, ranging from the expectant utter-
‘ances of smaller and third world nations to the near~condemna~
tion of the definition by Western States, branding it to dbe a
'face-saving device', The definition was slopted by General -
Assembly Eesolution which has four paragraphs and an Annexura.'
The.actual definition is contained in the Annexure. In the
Resolution, the Genersl Assembly recalled the birth of the
Pourth Special Committeez and expressing its appreciation to
that Committee, approved the Congengus Definition. It exhorted
the States to refrain from the acts of aggression and other
uges of force contrary to the Charter of the United Nations 5
and other Principles of "Friendly Relations®” and brought this
definition to the notice of the Security éouneil.v The Consensus
Definition is intended only to guide the Security Council and

1 See General Assemdly Resolution No.33%14(XXIX),
Definition of Aggression of 14 December 1974, Reprinted
in 1JIL, vol.14, 1974, p.466.

o2 The General Assembly Resolution 2330 {XXIl) of
= 18 December 1367.
3 n.1, para 3 of the preembile,

T1
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not hinder its discretion otherwise.
Clagsification

The annexed definition has ten preamblar parﬁgraphe
vhich refer to the important purposes ofntﬁé UN Charter, to
the "Friendly Relationa Veclaration” ani to other principles
of international law., Out of eight articlea,"the firet one
is general -~ Characterising the attributes ot‘cammén aggre-
ssion, The gecond article embodies not only the Soviet
proposal of "priority” but also the Western propossl of
"intentions”. The third article enumerates various cases
of eggression about which there exists no doubt., Together,
thege three articles represent the mixed type of definition,
Article 4 could have been a part of Article 3 itself, It
merely reaffirms the igsues raiged during the debates that
various aggreaaiva acts listed in the préceding article are
not exhaustive and thet the digeretion of the Security Council
is not curtailed, Article S is a hotch-potch - an assortment
of various disjointed issues, The next article, again, by
way of abundant caution, reaffirme that the present definition
does pot enlarge or diminish the scope of the Charter.
Article 7 is the most controversial and hotly debated article,
regarding the right of peoples to self.determination, The
last one ad joins an integrated and overall view of the
definition,
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Analytically, the whole definition may be classified
as nndér:

(a) vwhat is aggression? The broad attridbutes
of aggression which would include ar%icle 1
(general definition), articles 6 and 8,

(b) vhat kinds of acts constitute aggression?
It would include article 2 (priority and
presumption of aggression), article 3 {(1ist
of acts regarded as aggression), articles 4
and 5(1).

(c) what is the ﬁaturs*ot aggreesion?
It would include article5(2), and 5(3) and
article 1, | -
(d) Rights of gelf-determination, freedom and
independence, and acts of amggression which
~ would ineclude articles 7 and 3(g).
Analysis of the Definition
The Preamble: o
The preamble of the annexed definition‘ is, more or less,
a forerunner of the substantive definition, 1In ten paragraphs
it explicitly and implicitly makes it clear as to what 1o
contained in the succeeding substantive articles, The firet
four paragraphs emphasige the need to have the definition

4 The General Assembly Resolution (AJQago), A/Res./
3314(m}§). 14 mcember 1974. pc *
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within the eontext of the UN Charter, and the f£ifth paragraph
urged the need in the context of existing world situation.
fThe.rémaining paragrapha in one way or the other, refer to
the articles within, '

Para 1 - BReference to the Fundementel Purposes of
the UN ;: The General Assembly.

Baging itgelf on the fact that one of the fundamental
buxpoées of the United Nationas is to maintain international
peece and security and to take etfeetiée collective meagures
for the prevention and removal of threats to the peace, and
for the suppression of acts of aggression or other breaches
of the peace;

This is a restatement of article 1(1) of the UN Charter,
and was first proposed to be included in the definition by
the USSR and the Thirteen Powers.? Its inclusion merely
reinforced the context in which the UN Goneral Assembly
wanted to expedite the formulation of the definition., There
is very little variastion from the language of the Charter
and the omission of the later part of article 1(1), regarding
pacific gsettlement of the disputes, was not intended to serve

any extraneous purposge,

Para 2 - The Role and Responsibility of the Security
Councils

Recalling that the Security Oouncil, in accordance
with Article 39 of the Charter of the United Nations shall

5 Report of the ?zgcial Committee, 1973, GAOR(XXVIII)
upplement No.19, A/9019, 25 April to 30 May 1973.
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determine the existence of any threat of the peace, breach
of the peace or act of aggression and shall make recommen
dations, or decide what measures shall be taken in accore
dance with Article 41 and 42, to maintain or réstore inter-
national peace and gecurity; _

This is identical with the Article 39 of the Charter
and i¢ was included in all the three main propoaale before
the Special Committee., Thé Prench delegate had objected
to the reference to Article 39 without referxring to Article
51 on self-defence, but it was voted against, Here, it
merely states the obvious fact that the Security Council
will decide what acts would constitute aggression, This
finds further support within the definition, in Articles
2, 4 end 6,

Para 3 - Pacific Settlement of Digputes:

Recalling also the duty of States under the Charter
to settle their internationgl disputes by peaceful means
~in order #ot to endanger international peace, security
and justice;

This egain emphasiges the basic principle of the Charter
( Articles 2(3), and 33(1). Both, the Six-Power draft and
the Thirteen-Power draft had included this duty in their

praamhlea.6

6 Ibid., v.59 and p.57 regpectively in Amnex.¥.
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Para 4 - Charter Provisions to remain intact;

Bearing in mind that nothing in this definition shall
be interpreted as in any way affecting the scope of the
provieiona of the Charter with respect to the functions end
powers of the organs of the United Nations;

For the first time in the Coneolidated Text of 1973‘?
this proposal wag made, A glight change was made at the
ingtance of Japan, substituting the words "functions and
pOﬁéré“ for "rights and duties”, On the face of 1?, this
para, regerving the powers of the UN, seems to be puperfluous
but it was added by way of caution, HMany states haf feared
that the scope of the definition might go beyond the UN
Charter, hence its ianlusion; |
Para 5 « Urgency of Defining Aggressions

Congidering also that, since aggfeaaicn ia the most
serious and dangerous form of the illegal use of force,
being fraught, in the conditions created by the exiastence
of all types of weapons of maes destruction, with the
possible threat of & world conflict and all i%e catastrophic
consequencesn, aggression should be defined at the present )
stage;

This proposal too, emerged in the 1973 consolidated
text and was embodied in the 1974 definition almost verbatim,

7 Report of Specisl Committee, 1973, n.5, p.15.
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Many of the amalier states had expressed concern asbout

the use of bacterinlogicsl, chemical and nuclear weapons,
vhich they would have 1iked to outlsw completely. The
reference to "ell t&pea of weapons of mass destruction” was
designed to allay their fears. This para portrays the
danger of modern waifare to the humanity and exhorts them
to refrain from unwanton aggression,

Para 6 - Use of Force for Prohibited Purposes;

Beaffirming the duty of States not to use ammed force
to deprive peoples of their right %o self-determination,
freedom and independence, or to disrupt territorial
integrity;

The draft proposal of the USSR in 1969 contained in
para 3 of ite presmble>, equated the right of peoplea to
self-determination with the hunan.rights, and thug, it was
contrary to the Charter, fThis Soviet proposal referred to
the General Assembly Reéolution 1514( XV) of 14 December 1960
(and it was repeated in its draft definition’), making it
clear that it benefite only those peoples struggling against
colonialism, The Thirteen~Power draft merely referred to
the provisions in the Charter concerning self.determmination,
sovereignty and territorial integrity., But its inclusion

does not affect the right of the subjected people to use even

8 The Soviet Proposal, m.5, p.55, para 3,
9 Ib’.ﬂm. 9056, article 6.
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ammed force against the colonial pawer.’e This right to
gelf-deternination 1s also included in the main definition,
in Article 7 and has caused much controversy and debate.
Para 7 - Re-affirme Inviolabillity of Territory:

Reaffirming mlso that the territory of a State shall
not be vioclated by being the object, even temporarily, of
military occupation or of other measures of force taken by
another state in contravention of the Charter, end that it
shell not be the object of soquisition by another state
resulting from such mesasures or the threat thereocf;

This paragraph reaffirme the inviolability of territory
by proscribing all uses of force and not asrely ammed force.
Even a temporary military occupation is to be condemned.

The attempt of many states (led by Romania) to delete the
worda "in coatravention of the Gharter“” was opposed by
other states, specially the Western States. Othervise, the
Berlin occupation of the U5A, which is suthorised under
article 107 of the Charter, would have become illegal,

10

at 9‘17.

11 . See, B.,B, PFerence, De [
vol.1l (Oceana Publications:
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Para 8 - Rafergnce to the Friendly Relations Declarationz
Eaattirmiﬁg also the provisions of the Declaration on
Principles of International Law concerning Friendly Relations
and Co-operation Among States in accordance with the'chartar
of the United Hations;
wWhile discussing the article 5 of the substantive defi-
nition, the Contact Group chose %o insert this paragraph.
It was in the context of nonerecognition of territorisl acqui
sition that this reference to Friendly Relations was made,
And it merely reinforces the part three of the article 5 of
the definition,
Para 9 - Utility of the Definition:
| Convinced that the sdoption of a definition of aggre-
sslon ought to have the effects of detsrring a potential
aggressor, would eimplify the determination of acts of agg-
reassion and the implementation of neasures to suppress them
and would algo facilitate the protection of tha»righta and
lavful intereets of, and the renfering of assistance to the

victimg ‘

There had been lengthy debaies over the gquestion of |
desirability of the definition, This para outlines five of
the more important uses of defining aggression., Such a
provision was contained in the original Soviet draft of 1970'2

12 Report of Special Committee 1970(XXV),
Supplement No, 19, G, PeDD,
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which was ultimately adopted in the 1974 definition with
some minor changes.
Para 10 -« The Need to Consider All Circumstances:

Believing that, although the question whether an act
of aggression has been committed must be considered in the
light of all circumstances of each particular ¢age, it is ne-
vertheless desgirable to formulate basic principles as guidance
for such determination,

Mopts the following definition of sggresgssion:

This preasmbular pera emphasises the need to consider
all the relevant circumgtances - anﬁ thus provides flexibi.
1ity to the definition., It also gives support to the view
of many gnaller states that the exercise of the Council's
@ lecretion could not be completely arbitrary since the
definition would have %o serve as a guide.

The whole préamble is a masterpiece in the art of
compronige - as is the whole of the defimition, To someone,
not.familiar with the background of the debates, preamble
would neem either redundant or irrelevant. For example,
there was aspparently hardly any need to change the Charter
1language in the first three paragraphs., The paragraphs 6.8
had alresdy been declgred in the Friendly Relations Declae-
ration, ©S%i11, 1t becomes necessary and relevant in the

light of all the vexing problems the Special Committee had
to face,
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The Substantive Definition

All the eight articles of the definition are dealt with
one by one and the various points raised during the éebates
in the Fourth Special Committee have been referred to.
Article | - The General Befinition of Aggression:

Aggression is the ua& of armed force by a state against
the sovereignty, territoriel integrity or political indepen.
dence of another state, or in any manner inconsistent with
the Charter of the United Nations, as set out in thig definition,
Explanatory Note:; In this definition the term "State®:

(a) is used without prejuiice to questions of

recognition or to whether a state 1s a Member
of the United Nations; |

{b) includeg the concept of a "group of staten”

where appropriate.

Initially the Special Committee gstarted its task by
working on three drafi{ propossls but by 1972, the contours
were becoming clearer, The Report of the Special Committee
made clear the general format of the»def1n1t1§n13 though ag
regards details, many alternatives were proposed, The posi-
tion obtalning in 1972 with regard to this question was:

"hgeression is the use of armed force (however exerted)

by a state againagt the territorial integrity

(sovereignt;% or political independence of another

atate, or in any other manner inconsistent with the
Charter of the United Nations", 14

13 n, 10, Appendix A, p.14.
14 ibid,, p.14, under”General Definition of Aggression”.
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1t was stressed that the term "territorial integrity"
includes territorial waters and air space, but the point
wae not accepted., At that time the terms territorial waters
héﬁ different meaning for different nationg, hénce it was
gought to Se avoided. Anyhow, it was contended that the
term territorial integrity impliedly included these two
terms within itself, o

A8 regarde the word ”saveraxgnty“~~ ﬁﬁieh first
appeared in Thirteeanowér drait15 - the Soviet Union in-
sisted that it .was sqper@?uans since force used againsgt
"political independence®™ was practically the'eame thing as
force uged against "sovereignty®. Later on, by equating
the vioclation of sovereignty with armed encroachment on the
territorial integrity or political independence, the USSR
adopted its own intexrpretation, But many states, particue-
larly the mmaller ones, wanted to keep the word "soversignty"
in the general definition of aggression. Sovereignty as
such does not figure in the Charter language of Article 2(4),
vhich speaks of territorial integrity and political indepenw
dence, and in view of the experience gained since the adoption
0of the Charter, thege two cannot be equated. Closely connec.
ted with this was the controversy regarding the words "in any
other manner inconaiatent vith the Charter". Kenya and

15 .12, Poﬁ?c
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Paraguay denounced it as ambiguous, as offering a.;oophole?a
in as much as the aggressor siate may itself consider ites .
action ag justified and as not inconsistent with the Charter.
But these doubts were repelled when it was reatfirme@ in the
text of the definition that the Security Council, and not
the individual gtate, would be the determining body. The
proposals that there be reference to "principles and purposes”
or to the “principles and provisions” of the Charter, mateaa~
of the words "inconsistent with thepéharter"_was not accepted
as the latter impart more preeision and clarity.*7

But the controversy regarding the words "use of armed
force (however exerted )" caused much debate.‘s These words
first appeared in 1972, Report of the Special Committee in
1ts inforusl negotiating group and then in 1973 consolidated
text, The Six Powers had originally sought to prohibit force
"overt or covert, direct or 1nﬂireet".19 Many states, including
the USSR, shared the fear that broader language might increase
the risk that a mere breach of the peace might be treated as

16 ‘See Sunmary E@carda 1474 at p.8 (Kenya) and,
Summary Records 1483 at p.3. Quoted in B, B, Ferencz,
nﬁ‘i. P27, )

17 Report of the Sizth Committee (XXVIII), A/9411,
PPe546=47. - -

18 n.10, A@pendix A, p.14, | |

19 RO%%TE of the 3&6&12& 30@1@‘;63 12!9, n. 12, p.59 in
Article 2,
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an act of aggression, This fear had prompted the UN
Committee in 1945, while drafting the UN Charter, to refrain
from defining the term aggression, Pressure was put to de~
lete thege worde from the text as thése placed taggression?®
and 'any other breach of the peace! on the same footing
whereas even according to the UR Charter they differed in
gravity and should be evaluated ﬁifferently.zg Their reten-
tion, it was contenﬁéﬁ, vould lead to a definition of 2BET 0=
seion which would be inconsistent with the Charter, Since
the genersl principle enunciated in Article 1 was explained
by the zbllowing'Artiales, the words “however exerted" were
not necessary and could lead to misinterpretation; in the
interest of a ¢lear general definition, it would be better
%o delete these words.2' If a provision desling with the
indirect use of force were to be included in the definition
{as was, in fact, done in Article 3 of the 1974 definition,
- 1isting some of the indirect uses of force as aggression),
then these words "however exerted" would become redundant.

The "sExplanatory Fote" arose as a consequence of protrac-
ted debate regarding the political entities to which the |
definition should apply. 4Ll drafts (except one by Six Powers)
referred to actions by "States®™. The SJix-Power drafi too

20 Ragort of the Slxth Committee 1972, GAOR(XXVII),
929, P4 ' ,

21 nﬁ‘?’ pt?.
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referred to "political entities™ delimited by international
boundariesza‘butvthie was a oblique reference to cover those
defined territories whose statehood was disputed such as
existed in Germany, Vietna, Israel, Korea, Rhodesia, Having
conceded this Western nations' demand, compromise began to
emerge.23 The GDR oppoged eny notion of collective respon-
sibility (implied in the term "Group of States"), supported
by Hungary and Japan, Their fears were calmed by adding
the concluding clause; "where appropriate”,

Article 2(4) of the UN Charter prohibits all uses of
force, including the threat to uase force, But Article 1
of the Consensus Definition of Aggression doee not speak
of threat to use force as an act of aggression. ILven the
Nuremberg Tribunal had held it to be an act of aggression,
even if the victim state, in the face of overwhelming power,
surrendered without engaging in war, Hence, the result is
that mere threat of using force does not atiract the lebel:
of aggressor.

Article 2 - Principl

*The firat upe of armed force by a ataté in contrae
vention of the Charter shall constitute prime facie evidence
of an act of aggression, although the Security Council may,
in conformity with the Charter conclude that a determination

22 Report of Spegial Committee 1970, n.12, p.59.

23 Report of Special Committee 1971, GAOR(XXVI),
119, Peste :
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that an act of aggression has Seen committed, would not be
Justified in the light of other relevant cirocumstances
including the fact that the acts concerned or their conge=
quences are not of sufficient giavity". | |

This article tries %o embody two contradictory principles
viz: the principle of priority, holding that gll that need be
done to ascertain an act of apgression is to look for that
‘State which has been the first to use armed force; and the
principle of intent, halding that it is to the purposes orx
designs of the aggressor which must be taken into account,

The Soviet Union had been the fizg§24 end the foremost
supporter of the priority principle. &Lven the Six Power
position put forth in 1964, was that before an act could be
condemned ag aggressive, it would be essentisl to prove
that 41t had been first uged in order to achieve one of the
five specifically prohibited objactivéa.zs This principle
was thought to be basic and determinative, making it impow
ssidble for an éggressor state to plead innocence on the
grounds that it was conducting a preventive war, Hence the
purported clauses that "(intention) would be taken into
account®, or "due weight shall be given to the question

whather“.as were not finally incorporated, It was said that

24 See, 1933 Soviet proposed definition,.

25 Report of Bpecial Committee 1970, n,12, p.59.

26 Paragraph 5 of Working Group's Kepart, Pp.19-20.
- Doc., A/B419.
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all the states hed the right to respond by force of arms

as soon as the act of aggression startgd. regardless of the
intentions or motives of the aggressor, since the victin
generally has no means to ascertain the aggressor's intentions,
Pears of other states were allayed by ingerting in Artiéle 5,
Clause 1 that "no consideration of whatever nature, whether
political, economie, military or otherwise, may eerve as a

' Justification for eggression”, Thus, the first use of force
ell the more becomes & case of clear aggression.

During the course of debates, the Western States had
conceded that only "due regard™ had to be'given to the
question of intent or the gnimus aggressionig but they did
not fesl that the purposes of the action should be given an&
lenser consideration than the chronological fact of who had
struck the first blov.27 Their argument runs that in the
modern warfare, it ip almost imposeible to determine who
had acted first, that a minor first use of force might have
been provided so as to appear to the world community that
i1t ie taking up arms in self-.defence but in fact using that
minor provocation as a pretext for massive retaliation., They
also maintained that it was unremsonable in the atomic age to
expect any nation to wait to be destroyed before taking any

27 Heport of Bpecial Committee 1972, n.10, p.18.
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defensive measures, The Soviets contended that it would

ﬁe impossible to prove intent, that it would casgt an unresson-
able burden on the victim and that ebjeciive criteria weore
egsential. The reconciliation on these two different stands
became possible in a compromise text which treated the first
use of armed force "in contravention of the Charter” ms prima
facie evidence of aggression and algo gave the Security
Council suthority to take "other relevant ocircumstances"

iato account, “

As regards the firgt use of anmed foroe in contravention
of the Charter, doubts were expregsed that this, by impli.
cation, meant that there could be 2 legitimate use of force,
not in contravention of the Charter. Many states might
become judges themselves and resort to first strike, justi.
fying 1t as 'not in contravention of the Gharter'.aa
Compromise was reached when the subjective determination by
the States was prohibited in favour of an objective deter.
mination by the Security Council whether or not there has
been any coniravention of the 3har%er.29 The inclusion of
Article 5(1) helped allay the fears.

28 Report of the Specinl Committee 1974( XXIX),
Supplement No,19, 4/9619, Annex.i, P.21 for
Francey p.17 for Homanis; p.15 for Madagascar,

29 Ibid., p.21.
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For some, prima facie wmeant that aggression existed
until the presumption waé rebutted or that the éeauraty
Council otherwise determined to the comtrary.’C  But the
United States ahd the United Kingdom resented equatﬁngv’,
"prima facie" case with asctusl "conviction" or imposition
of guilt, Tﬂey required that sggression existed upon an
express finding to that effect by the Security Goung11¢31

It wag agreed that minor incidents ought not to be
regaried as cases of aggreﬁsion.Sz Thig was aschieved by
adding the sentence at the end of the Article 2 that the
Council could conclude that an act was not aggresaion, if
it, or its ¢congequences were not of sufficient gravity to
Justify a finding of aggreassion,

Article 2 was properly regarded ams e key provision of
the consensus definitionjobviously there wee lot of air of
compromise regarding the language to be used, but it remained
subject to various interpretations. References to "purposes"
had been dropped. In exchange, "other relevant circumstanceg®
¢ould be considered and there was a requirement that the act
to be offensive had to be "in contravention of the Charter,"

\’«

30 Ibi&n ] p?! 2*0
31 ibid,, p.23 for the UsSa, and p.,31 for the UK.
32 :
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Who decided whether an act was "in contravention® and what
was included among the "other relevant circumgtances™ to be
congidered and exactly what was the significance of consie
dering the first gtrike to have primas facie evidentiary
value, have all remained spubject to different interpretations.

Article 3 - Acts Qualifying As Agpression: (A) Direct

seg of rorgce

Any of the following acts, regardless of a declaration
of war, shall, subject %o and in accordance %ith the provisions
of Article 2, qualify as an act of aggression:

(a) The invasion or attack by the armed forces of

a state of the territory of enother state or
any military occupation, however temporary,
resulting from such invasion or attack, or any
annexation by the use of force of the territory
of another state or part thereof.

War is a relative and smbiguous temn. .Even the UN
Charter makes no reference to it., To conatitute an act of
aggression, there need not be a deeiaration of war, Thie
article embodies the typlcal Soviet type of enumerative
definition but at the name time, it is subject to the general
provisions of Article 2.35 Thus, the general discretion
given to the Security Council to make a finding of aggression
o thervige than those listed in Article 3, has been preserved.

33 n.5, p.24, under the caption "Acte Propoged for
Inclusion”,
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Thia'way, no Qateratight application of definition would
risk o premature déterminatian of sggression.

&mong the various aggressive acts, there had already
been agreement that, the traditional methods of aggression -
invasion or attack « would top the lxst.34 To these,
"military ococupation" and "annexation" were added from mmong
the ascte enumerated in the Thirteen~Power Draft, mné
language uged reflects the inteapity of the Zeeling which
existed emong various members of ihe Committee, speclially
those whose territories were partly under milltary occcue
pation., Invasgion ig 1u#ar1a§1y an antecedent to "military
occupation, however temporary., "Invasioa® and'“occupaxion
however temporary®, then, are the unavoidable antecedents
of *annexation by‘the use of force®, Since both the invasion
and the attack have already been condemned ap clear acts of
agereseion, the reiteration of "occupation however temporary”
and "annexation" only serves to reaffirm the earlier inatances,

These are the illustrations of direct uses of force
and have been traditionally regarded as aggressive., There
was not much controversy over this subecleuse and it had

found place 1h all the three drafis submitted to the Special
Comnittee,>?

34 Report of Special Co 1, GAOR(XXVI),
Supplement No.19, boc.A/8419, p.42, under ‘L',

35 Report of Special Committee, 1970, n.12, pp.55-60.
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"(ﬁ) Bombardment by the armmed forces of a state
againgt the territory of another gtate or the use
of any weapons by a state againat the territory of
ancther state”,

The 1972 text was basically the same,except that it
also contained, "including weapons of mass dastruction."ss
The Soviet argunent, that the use of nuclear, bacteriological
and chemical weapons should also be specifically listed,
demonsirating the special adherence for such weapons, was
supported by Syria; Iraq and Bnmania‘37 The VWestem Powers
rejected this view, holding that it was not the weapons
which determined the legality of the attack and the refer-
ence to "any weapons" wag all inclusive so that a further
enuneration was redundant, France and Ghana agreed and the
USSR (4t hed already obtained referemce to "weapons of
mass destruction™ in the fifth Preambular Paragraph) wasg
also prepered to accept the Hbstern>View,38 Romania, which
had led the opposition, had to settle for the confirming
explanatory note which it inmioted, had to be included in
the Bagort.BQ | |

37  Beport of Special Committee, 1973, n.5, p.i4.
38 Sunmary Records 1443, p.9.

39 Beport of Special Committee 1974, n.28, p.9.
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“{e¢) The blockade of the ports or coasts of
& State by the armed forces of another state™;

The blockade of the ports and coasts of a State has been
traditionally regarded as an act of aggression. 1t appeared
in the Soviet definition of 1933, In the Special Committee,
this proposal was maie in the Thirteen-Powers?® Drafi4° as
vell as in the Soviet aratt.®! The Six Powers 414 not mention
it in their draft but were quite prepared to include it,

Thére wés hot much debate in the Special Committee regarding
blockade as an act of aggression., But many land-locked
countriéa wanted to include a similar provision in the defia
nition, by assimilating the cutting off access o the sea by
the ad joining countries to the concept of blockade. Listing
the one and failing to list another was viewed as an unjus-
tified discrimination, violating the sovereign equality of

42

states. Afghanistan, on behalf of the land~locked coune

tries presented a working paper at the last minute43 suggest
ing addition of a clause At the end of article 3(¢), (80 as
not to upset the delicate compromise reached so far),

stating:

40 Report of Special Committee 1970, n.12, p.58.
41 Ibla. ® 9156. »

42 India, Afghanistan and Nepal were among such states
who thought it to be discriminatory. See, Summary
Records 1445, p.16 (India), p.7 (Afghanistan);
Summary Recorde 1483, p.T71 (Nepal).

43 See, Report of Sixth Committee 1 » 0,1, pel, para 6
"Working Paper introduced by Eﬁ anistan® ( A/C6/1L 93%0),

supported by 17 other land-locked countries,
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*as well as the blockade of the routes of

free acceass to and from the sea of land-locked

countries”®, _

But in the final reckoning, it was agreed that the
footnote which had aeppesred in the report of the Special
committae44 would be augmented by an additional obsgervetion
that the Report of the Sixth Committee contained statements
on the definition, This statement, as it appeared in the
Sizth Committee's report vas:

"The Sixth Committee agreed that nothing

in the definitlion, and in particular

Article 3(c), shall be construed as a

Justification for a State to block, contrary

to internations) law, the routes of free |

access of a landlocked country to and from

the sea®, 45

This saving clause for the landlocked countries hed
an edditional roquirement that act be "eontrary to inter-
national law", Thig then brought on cénsenaus in the
language of the definition,

"{d) An attack by the armed forces of a State on
the lend, sea or air forces, or marine and air fleets
of another sgtate"”;
It first appeared in 1933 Politis definition that an

attack on the "vesgela” or “"sircraft" of énother atate would

44 Report of Special Committee, n,28, p.11.

. 4% . See the reference made in the Report of the
Sixth Committes, n.1, p.2, as A7§%3§ and Corr.t.
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smount to aggression, The Special Committee also agreed
in 1972 upon & text which characterized as aggression "an
attack by the armed forces of a state on the land, sea or
air forces of another state.”46 But in 1973, attack on
"marine and air fleets" had to be included ag a result of
the digputes which hed arisen regarding fishing rights in -
coastal waters off lceland and other countries,

Japan, being an island state whose very existence depends
upon marine transport, attached great importance to the
provision regarding an attack on marine and asir fleets oince
such an attack on its fleet would be equivalent to a blockade
of Japan’é coaat.¢7 The Soviet Union, with its own trawlers
spread throughout the world shared the Japanese view which
wags aleo aupporteq by the USA. As against thls, Indonesia
ani Ecuador, supported by Syria, argued that "it was a
legitimate exercigse of national sovereignty for a country
to detain and impose penalties upon any forsign vessel or
aircraft engaged in unlawful activities within its terri-
torial waters or air space‘"4e They, and many other coant#i
states, felt that there should be no restraint on their legal
right to use force, i necessary to preserve their coastal

resources from illegal invasion, poliution or exploitation by

46 ﬁsgogtrog Sgggial cﬂmmitteﬁ 1 - n.iO. P.‘4.

47 Report of the Hpeeisl Committee 1974, n.28,
Annﬁx.l '7 7p.g L » 7

48 Ibidy; 90’50
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foreign predators. A consensus was arrived at after making
clear that it was not an individual attack but a nassive
attack on fleets which was contemplated by Article 3(d).

In the Sixth Committee, Peru introduced a working
paper in 1974tf9 proposing an additione) article, stating

- "Nothing in this definition, and in particular

Article 3(d), shell be construed as in any way

prejudicing or diminishing the authority of a

coastal gtate to enforce its national legislation

in maritime zones within the limits of its

national jurisiiction®. 4

A swmall working group, then worked out the compromiage
fornula, to be added in a footnote to the Speclal Committee's
report and an explanation in the Sixth Committee, confiming
that "... nothing in the definition, and in particular
Article 3(d), shall be congtrued as in any way prejudicing
the authority of a astate to exercise its rights within its
national jurisdiction, provided such exercise is not incone
sistent with the Charter of the United Nations, "0

Thie safeguard, of consistency with the Ul Charter, haﬂa
article 3(d) acceptable to those who were reluctant to spell
eut the permissible useas of force against commercisl fishing

veasgsels,

49 Report of Sixth Committee, 1974, n.1, p.i,'para -
50 Sunmary Records 1502, p.4.

phasie added )
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{ B) INDIRECT USES OF FORCE:

"(e) The use of amed forces of one state, which are
within the territory of anpther state with the agreement -
of the receiving state, in contravention of the conditions
provided for in the agreement or any extengion of their
presence in such territory beyond the termination of the
agreement"; | |

This provision had its origin in the 8ix ?ower proposal
that "use of armed forces in‘anather state, in viclation
of the fundamental conditions of permisgsion for their presence,
or maintaining them there beyond the termination of permisaion“?1
The force must have been used to achieve one of the five stated
cbjectives., The present text was a result of compromine.

Any nation retaining its troops in another gtate's terri.
tory, where they had been lawfully stationed might be guilty
of aggression, if it did not evacuate thope troops on the
schedule get by the host state., Juch type of a case does
not seem to have any grave consequences for the maintensnce
of international peace and security, hence its inclusion in
the limited, npn-~exhaustive list of aggressive aota‘deea not
seem to be at par with other acte,

(£) The action of a state in allowing its territery
ﬁhich-it has Diacaﬂ at the disposal of another éﬁate.
to be used by that other state ﬁar'perpetrating an act
of aggreasion against a third state;

‘54 Beport of Special Committee, 1970, n.12, p.60.
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The Working Oroup of the Special Committes proposed
in 1973 the following provieion to deal with guerilla ware
fares

“The action of & state placing its terriftory

at the disposal of another state when the

latter uses this territory for perpetrating

an act of aggression against the third state

‘with the acquiscence and agreement of the

former®, 52

In such cases, actually aggression l1s being committed,
concomitantly by two stetes, one, whose territory is beidfy
used, another, whose troops are engaged in perpeirating
aggression, As far as this provision is concerned, it only
condemns the earlier etate, and the case of the latter state
would be dealt with by other provisions in the present defi-
nition. The proposed text also gave rise to the difficulty
of proving "acquiscence and agreement', The Italian delegate
argued that there could be mo wrong-doing by the territorial
state for acte carried out without 1ita consent.53 It was
thought to be quite.zgaasanable propossl. Other states
( including the UK and the USA) wanted 1t to be included in
the tex%t, and they condemned this "complicity® in the heinmous
act of aggression as severely as aggression 1ltself,

Libya proposed that National Liberation Movements should
be exempted from the perview of Article 3{f), which was again
debated at length, in the forthcoming paragraph, 3(g) and,
Article 7 of the definition.

53 Summary Records 1472, p.10.
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(g) The sending by or on behalf of a state of ammed
bands, groups, irregulars or mercenaries, vhich carry
out acts of armed force againsgt ancther astate, of such
gravity as to amount to the acts listed above, or its
substantial involvement therein; |

Whether or not indirect aggréssioh should be included
in the definition of aggression had since 1952 been a bone
of contention., The draft pi'opoaal of the USSR, contained
this provision of indirect aggression,’? following their
earlier draft definition of 1933. The 9ix Powers also
included support for afmed bands and irregular forces,
and it went to the extent of branding even organisation of
such ban&a, as aggression5§ But the smaller states, however,
feared that it might take years to reach agreement on direct
aggression and the inclusion of imdirect sggression might
make it possible for the more powerful states fto seek out
some act of support for a subveréive group within its own
territory, and use that as a justification for launching &
massive counter-asgault disguised as self-defence,

In the Working Group report of 1972, two alternatives
were propoaed,ss but it was the first al ternative with

modified language that finally emerged, Here, Syria argued

54 Report of Special Committee, 1970, n.12, p.56.
55 1bid‘o ¥ p.ﬁO.

56 Report of Special Committee 1972, n.10, p.15.
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that actions by armed bands might be mere breacheg of the
peace and would not jJustify triggering the entire colleotive
defence mechaniam., If it was of such a magnitude that it
amounted t¢ armed attack, then it might be regarded as
aggression.57 By 1973, there was agreement on the imporuaﬂt
point that inﬂireat aggreassion should also be listed among
the illustrative aggressive acts but there was strong diaml
agreement sbout the text. Some maintained that for 1nclu§ién
in the list, armed bande must actually carry out "invasion
or attack", that it must be of such e gravity as to emount
to aggrwaéian. The USA, of the 3ix Powers, was willing to
drop such words from this provision as "organieing®,
"encouraging", "assistance to", "knowing ecquiscence in"

28 1t also wanted to

or "lending support to" armed bands.
condemn "gpen and active participatién“ in any of the
prohibited activitlies as aggression, Thié stand was opposed
by Syria, Iraq, Egypt and GDR, maintainiﬁg that this would
open the door to all sorts of abuses since "participation”
was an imprecige term and might even involve only a minor&

breach of the peace.sg

57 1bid., p.15.

58 Report of Special Committee 1973, n.5, p.23.
59 Summary Hecords. 108 at 5 (Syria), at 9 (Iraq).

Summary Records 107 at 5 (Egypt).
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In 1974, in the Special Committee, Arab, African and
some socialiet states joined hands in opposing Article 3(g)
because they wanied to maintain the door open for National
Liberation Movements, On the other hand, Western States
sought to obtain as restrictive a formulation as possible,
The compromise that evolved required that the previous
reference to "invasion or attack" be deleted and the phrase
"or its open and acti#e participsation therein® algo de
dropped from the 1973 Consolidated Text of the definition.
Instead the action would be judged on the basis of "substantial
invelvenent of the state" taking all the eiraumaténcea into
account, The Arab ptates went along with the compromise
in exchange for a major concession made to them in Article 7,
dealing with the use of force and self-deternination, France
maintained that, until the armed bands have been despatched,
no act of asggression could be said to have oceurred - mere
organigation or preparation would not sutrice.so The Soviet
representative stressed that nothing in the wordings of
para (g) could be construed as casting any doudbt on the legi-
timacy of National lLiberation Movements, guerilla warfare or

resistance msvemente.s‘

60 Report of Specisl Committee, 1974, n,28, p.22.
61 Ibld., p.37.
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The entire Article 3, thus lists seven illustrations
of aggreesiohs. It could, of course, have ligted other, more
obvious, and earlier debated cages but, as is made very clear
in the next article that the list is not an exhaustive one,
It liets only more pfaminent and classical representative
cages of aggression on which it had been possible to reach
consensus,
Article 4 - gbnwgggaugggve Character of Listed Acts:
"The acts enumerated above are not exhaustive
and the Security Council may determine that

other acts congtitute aggression under the
provigions of the Charter”,

The consensus definition was adopted by General Assembly
Resolution which cannot override the Charter provision.
Under the Charter, the Security Council alone wag to have
enforcement powers and the Assembly was to be a forum for
digcussion and debate, Hence, the scole discretion given to
the Security Council under Article 39 cannot be tsken away
by a General Assembly Resolution. In the Security Council,
the big five Powers have the power of veto - exaatly the
countries who are more prone to aggression becouse of their
military power, And yet, this power equilibrium cannot be
upset, Hence on this Article 4 of the definition, there hed
been, since long, an agreement,

The Britigh declared that not only the General Assembly
but nét even the Security Council could mske the definition

binding on 1teelf.6t' China expressed doubts about the wisdom

62 Summary Records 1447, p.6.
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of having the Council decide on aggression 63 Ecuador
proposed an addition to Article 4 that an internationsl
penal tr&buna; ought to be established having the powers
currently attributéd to0 the Security Council in the matter.64

Though the discretion of the Security Council is left
conpletely unfettered here, the very exiptence of the
consensus definition, moulding world public opinion and
crystallizing new norm of customary international law does
not leave the Security Council totally free as compared
to where it was before the adoption of the definition.
Nevertheless, article 4 provides the much needed flexibie
lity at pregent and is conducive to possidble future agree.
ment as regaxds implementation of the definition, |
Article 5 ~ No Justification Admismsible:

"No consideration of whatever nature, whether

political, economic, military or otherwise, nay

serve ag a Justification for aggression”®,

Article 5 includes three disjointed truisms which soems
%o have no clear connection with one another, This provision
first appeared in the 1933 Soviet definition then in Politis
Report, the Huremberg trials, and was considered by the
International Law Commission in 1951.65 But it disappeared
from the three texts submitted to the Special committea,

63 Summary Records 1442, p.23.
64 Summary Hecords 1441, p.20.
65 lbc.A/G. 1/,08. 909.
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‘Then, it was agaln reintroduced by Romania in 1372 but

in a slightly different fbrm.ss

Without much debate, it was
accepted in principle in 1973, but controversy remained as to
its placement, Some states (the UK, the USA) wanted to
include it in the preamble, The USSR, fearing even a minimal
curtailment of the discretion of the Security Council, wanted
t0 exclude it, if possidble or at best, to let it oreep into
the preamble., For accommodating this Soviet insistence, the
final report of the Speciasl Committee included a reference
to Article 5, linking 1% %o the principle contsined in the
Friendly Relations Declaration that "no state or a group
of gtates has the right to intervene, directly or indirectly,
for any feasen whatever, in the internal or external affairs
of any other stata“.67

Initially the provision was inserted so that no motive,
political, economic or military, could be relied upon as a
possible justification for committing aggression, but after
undergoing the metamorphosis due to the 'necessity of reaching
an agreement', it finally read as though it is a traditional
prohibition againgt unlawful intervention, It thus exhil-
arated the countries of South Anerica - since long a sufferer

of imperialist intervention under the guise of Monrve Doctrine!
(\?prAggreésive wéra.i>

66 Re%grt of Special Committee 1972, n.10, ippendix B,,
DPe 23 , 7

67 Report of Specisl Committes, 1974, n,28, p.9.
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Second Part : Criminal Responsibility for Aggreseive Wars:
%A war of aggression is a ¢rime againet

international peace. Aggression gives

rise to international responsibility”,

In the 1973 Consolidated Text, the first part of
Article 6 con%ainad - "Aggression eonetitutea { ) againgt
international peace giving rise to responsibility under inter
pational law," What caused controversy, was the question of
selecting proper adjective to be uged in ﬁhé oﬁan bracket.
The report suggested five alternatives.as Three of thege
vere, "a grave viclation", "a crime", "criminal violation®,
Six éowera even proposed to omitt this provision altogether;Gg

Indulging in semantic jugglary, the UK made distinotion
between “aggression" and the "aggressive war®, Clting the
principle contained in the Friendly Relations Declaration -
4 war of aggression is a c¢rime againet the peace for which
there is responsibility under international low" « it maine.
tained thaf individual oriminal responsibility depended upon
aggressive wars ounly., For mere aggreasion, there would only
be state responsibility viz: compensation. ?ﬁe UK was not
prepared to go beyond the precincts of international law

as perceived by itsel£.7° Thg USA supported the UK sﬁand;vi

68 Report of Speeisl Committee, 1973, n.5, p.20.
69 1biﬂ.¢. Pe20.

70 Beport of Specinl Committee, 19747 n.28, Amnex.I, p.32.
1 Ibid,., p.22.
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So did Japan?z perhaps because some of ite prominent
military and political leaders had been the victims of
t00 broad an interpretation of international indiviéual
criminal regponsibility.

It is submitted that the purported distinction between
"aggression® and "aggressive war" is dudbious, and retrograde,
It ie ohly confusing the issue of defining aggression in as
objective a manner as possible, The International Ilaw
Commigsion made no such distinction listing it as firét
offence Against thevPeaee and Security of Mankind: YFor

.any act of aggression under international law the responsible
individuals shall be punishable.™ > fThe General Assembly
in 1952 éefarrad to the crime of aggression without any

74 Later even in the Nuremberg trial ?5

reference to war.

it was held that invasione of Austria and Czechoslovakia

were acte of aggression even though, in the absence of

resistence on the part of thege countrieg, there was no "war®,
To achieve consensus, then, the USSR and the non-aligned

states recognised that a broader view would have made it even

72 Ibid,, p.15.

75 Doc.A/C.1/108, p.ii.

74 The General Assembly Resolution 599(VI),
in Doc. A/ZOB?, Pc‘?o

75 Based on "Control Council Law No.,10", The Judgement
of the International Military Tribunal.



107

more difficult for the Security Council to reach the
eonclus;on that aggression had acéurred. Further develope
ment of international criminal law would be necessary to
deal)l sdequately with the issue in the future, To gtabilige,
the Soviet proposal %o add explanatory note was accepted
which reads:"With reference to the second paragraph of
Article 5, the words "internationel regponsibility" are
used without prejudice to the scope of this tenm”sTG
The third énd.the lagt part reads; ’Non~ﬂeeognitién’o£
Advantage Gained by &ggfeséion'_
"No territorial acquisition or special
advantage resulting from aggression are, or
shall be recognised as lawful®.
It is a well acknowledged priéaiple of international
law (though, perhaps well ignored in practice) that the
- fruits of ageression shall not be recognisged, The Stimson
doctrine of non-recognition propounded ian 1932 and the
advisory opinion delivered by the Internaticnal Court of
Justice (ICJ) in South West Africa (Bamibia) case in 1971,
point to the well stationed position of thig principle,
This provision is again a reaffirmation of the inviolability
of territory of a state and even condemns any other advantage

which the aggressor might acquire over the victim state by
means of aggression.

76 Report of Special Committee 1974, n.28, p.9.
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Article 6 ~ Inviolebility of the Charter and the
Law ses of Ic : S

"Nothing in.this definition shall be construed

as in any way onlarging or diminishing the

scope of the Charter, including its provisions

223§§§%§ng-caaea in which the use of force is

Not all uses of force constitute aggreaaion. Even under
the Charter (apart f§6m under the General International Law),
some exceptions to the principle of prohibition of use of
force viz. Article 2(4), haﬁe been made, The right to self-
defence, and the enforcement action by the competent organ
( the Security Council, the Regional Agencies) of the UN
constituie exceptions to Article 2(4).

The ipsue of the relationship between the right of self-
defence and the concept of agagreseion was one of the moet |
difficult problems facing the Special Committee, as one gives
rise to other.77 These two concepts can be viewed as comple-
mentary to each other. The Thirteen Powers, fearing over-
reaction by the more powerful states, had earlier inpisted
that, under Article 51 of the Charter,” self-defence could
only be employed to.repel an armed attack, The mmaller
nationg felt that in order to reduce the risk of aggression,
they'weuld have to curtail and narrowly interpret their own

right to self-defence, This apparently did not suit the

77 Report of Special Committee, 1970, n.12, p.14.
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interests of big Powers, The Six Powers insisted that
there was an "inherent right of individual or collective
self~-defence” referred to in Article 51, which could be
used against any form of aggression, whether armed or |
indirect. But the Soviet draft said nothing directly about
the right of self.defence, and restricted the use of force
to the Security Council slone.’S

A8 elgewhere, thig question of self-defence proved
gquite intractable. What type of responses would be per-
missible under what circumstances of provocation? Thirteen-
Power draft insigted upon propor?ionality in case of armed
attack,79 fearing that unreatricted right of self-defence
could not provide protection, particularly for mall etates.
It migﬁt otherwige disguise fhe aggression in the garb of
gself-defence, as picking up a Quarrel with smsll gtates to
provoke it, is not too difficult, The British and the
Americans had, at various stages of the negotiations, hinted
that they would concede the legitimate use of force to repel
the unlawful action pioviﬁed that they are agsured of the
use of right of self-defence against indirect éggreaeion.A
A8 sgalnsgt these two stande, the USSR maintained that pro-
portionality would only benefit the aggressor and put un,

wvanted restrictions on the victim in the exercise of ite

78 Ibid., 'Drafts Proposed', pp.55-60.
79 Ibid., p.58, Article 6 of 13 Powers' drafi.
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right of gelf-defence, Thus, the Soviet refusal to include
the rule of proportionality explicitly in this article of
the definition sealed its fate., Naturslly, under such |
circumstances it was left to the Security Council to judge
the various tests of self-defence whether the purported
use of force was 'reasonable' under the circumsiances,
‘temporary ms required by Article 51 until the Council
| could act, and whether it was 'néeeésary' to repel the
aggreséive act. In the absence of ihese eriteria, the
Segurity Council must brand the defending state as aggressor,
As regards the organs empowered to uge force, varicus
states have interpreted the Charter 9rovisiona variously,
even in irreconciliable ways, Heference to thege is found
in three drafts submitted to the Special Ocmmittae.ao
Whether it is only the Security Council acting under artioles
39 and 42, or the General Asgembly under the Uniting for
Peace Resolution, or various regional agencies aciing
pursuant to or with the anthorization of the Security
Council under Articles 52-53%, the question is as badly
decided here as under the Charter., Thuas the Special Committee
44¢ not specifically define the parameteré of the lawful
uées of force and left it to the discretion and the wisdom

of future generations.

80 Ibid., See para 6 of USSR draft, p.56;
paras 3 and 4 of 13 Powers draft, p.57; para 3
of 6 Powers' draft, p.59.
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Article 7: | .

"Nothing in this definition, and in particular

article 3, could in any way prejuiice the right

to gelf.determination, freedom and independence,

ag derived from the Charter, of peoples forcibdly

deprived of that right and referred to in

the Declaration on Principles of International

Law concerning Friendly Relations and Co-operation

among States in accordance with the Charter of

the United HNations, particularly peoples under

colonial and racist regimes or other forms of

alien domination; nor the right of these

peoplen to struggle to that end and to seek and

receive support, in accordance with the princi.

ples of the Charter and in conformity with the

asbove mentioned Declaration®, ,

Since 1945, the right to self-determination has become
an accepted principle of international law, The Charter of
the UN explicitly proclaimed the right of self-determination
and 1t was reiterated in General Assembly's Resolution on
Declaration and it has acquired the status of a Jjus cogens
under Internationsl Law, Naturally, the attempts at defining
aggresesion had to reckon with this principle.

Preambular paragraph 6 asserted the duty of atates to
refrein from opposing aélf—detennination,by force, and the
eighth preambulsr paragraph affirmed the “Friendly Relations"
principles, Then again article 3(g) of this definition
spught to restrict support for armed dband, These various
references to the right of gelf-determination were ultinmately
balanced in too vague an article.

In the 1972 Report of the informal negotiasting group,

two alternatives were prapoaed81 - the first referring to

81 Bagort of Special Committee 1972, n.10, Appendix A,
’ p * * .
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the UN Charter provisions and, the gecond to the Friendly
Relations Declaration, In 1973, the Consolidated Text
contained single defimition in artie;e 5 82 which now was
g0 worded that it referred to both, the UN Charter and the
Friendly Helations Declaration, |

Colonialiem is regarded as continued aggression and
hence if gives rise to the inherent and inalilenable right of
sel.f-defence againet the colonial power. Those who struggle
may uge armed force ggaingt colonial power and octher nations
may render them material and military help, without, in
each case, being branded as aggressors. )

The Six-Power draft contained no reference to the right
of peoples to gelf-determination, Théae Western Fowers even
thought the problem to be out of the ambit of the definition
of aggression, The French delegate stated that thig right
concerns peoples whereas the definition of aggression pertains
to the sovereign States, hence its inclusion here is incong-
runueB? and in any cage, it has not been worded in the form
of a safe gusrantee that those, who supported peoples strugge
ling for their freedom, would not be accused of aggression.
The USA, supporting the right of peoples to self-determination
generally, stated that article 7 does not as such define the

82 Report of Special Committee, 1973, n.5, p.17.
83 Report of Specis)l Committee, 1974, n.28, p.22,
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right %o self.determination, Its only useful role would be
to provide a guideline to the Security Counclil while deter
mining the cases of aggression under article 39 of the
Charter.34 | | B

The Thirteen—?oﬁer draft proposed that: "None of the
preceding parsgraphs may be interpreted ag limiting the scope
of t@e Charter'a provisions concerning the right of peoples
to self-determination, sovereiganty and independence.“as
During the debate Syria demanded for spécifi& suthorigzation
to uspe force ageinst any form of foreign or alien domination,
which was incorporated in the Consolidated Text of 1975.86
But the Western Statep felt that this went too far, The USA
considered it totally out of place in an ingtrument intended
to fu:ther the cause of peace. France even considered go
broad an interpretation of the right to self-determinstion
as & menace to the territorial integrity of States.

This article containg many expressions whose interprets.
~tionsg or meanings are by no means undigputed. These would
include "peoples", "colonial and racist regimes”, Ralien
dominatién”, etc; This article can be regarded as the

classical éase of “give and take" and has so emerged finally

84 Ibid,, 9!240
85 Report of Specisl Committes 1970, n.12, p.58.

86 Ha%ort of Special Committee 1973, n.5, Appendix 4,
Article 5, p.17. _
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'that each group of states may have its own interpretation
supported by the languege, 7The sgreement seems to have been
reached in wording even though there is no agreement in
principle., As one of the delegates stated - "The definition
has reached a sufficient level of abstraction to be acceptable.a7
Article 8: |

"In their interpretation and application

the above provisions are interrelated and

each provision should be construed in the

context of the other provisions®, |

This text is borrowed from the "Friendly Relations"®
Declaration in which the words "provisions" have been in.
serted in place of the words "principles”. This article
sprang up in 1974 only, to accommodate the conflicting
desires of nations to place certain articles at the end of
the definition, Algeria ineisted that the last article
should be the one dealing with self-determinstion whereas
the UK wented the ending of the definition with the article
reafiirming the invioclability of the Charter, Hence this
article, stating that sll the provisions of the definition
are to be viewed in conjunction with one another and not in
isolation%

Not everybody wae pleasged with the definition., To
accommodate the contrary views at timeg, the text of the

definition was deliberately mede ambiguous, as seen above.

87 B, B, Ferencsz, n.V1, p.49.
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The definition wag then adopted by consensus. The General
Asgenbly's resgolution 88 mildly exhorted all States to
refraln from all acts of aggression and other uses of force
contrary t¢ the Charter and Friendly‘ﬁelatiuna Declaration.
Even the purported directive to the Security Council was
worded very politely, stating: "Calle the attention éf the
Seourity Council to the Definition of Aggression, as get out
below, and reaommeﬁas that it shoulad, as~aggrogrig§g, take
account of that definition as guidance in determining, in
accordance with the Charter, the existence of an act of
aggression.“ag

The work that stopped in early 50s due to the lack of
the definitiod of aggression, viz. lraft Code of Offences
against the Peace and Security of Mankind, and the estab
lishment of an Internationsal Criminal Gaurt,go could be
regumed now, By taking up the matter of international peace
and security in the right earnest, the UN could contribute
its worth, If nations do not heed to its sane counsel, then
the nations will be failing the UN and not the UH, the nations.
The UN has at last triumphed in defining aggression and now
it ip up to the Natione to rige above pétty bickerings and

difference and make moat of this definition,

88 The General Assembly Resolution 3314(XXIX).
89 1bid,, p.2, para 13, sub.para 4,
90 The General Assembly Resolution 177(I1I1).



CHAPTER V
EVALUATION AND RECOMMENDATIONS

During the course of drafting the UH Charter, it was
thought advisable not to inolude the definition of aggrossion
in the text and leave the question of determining spgeressions
to the complete discretion of the Security Council, This
'hope wap belied as various political an& ideological consi-
derations crept in in the objective determinations of aggro-
asion, Hence to restore that 6iaaipa£ed confidence it had
become imperative to import some objectivity in determining
aggressions by defining the term "aggression”, As the General
Asseably has alreedy started assuming, since 19508, nore and
more powers with regerd to maintenance of international peace
and gecurity under the 'Uniting for Peace Remolutions', the
definition would'help the General Assembly in thie task.' Ag
noted in the first chapter, under the Charter defining
aggression is not a condition precedent po the taking of
enforcement action., But certainly, objectively defined cases
of agegression would help in clearing the conscience of the
reluctant Hember~States which would then be more willing to
contribute contingents in pursuance to the Genersl Assembly
reconmendations, This purposge of the definition ought not
to be marred by extending political and ideological recrimi-
.nations in the General Assembly, It offers an effective outlet

from the usual impasse of the Becurity Council.
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| The General Assembly had suspended ite task (sic) on
“{T)he Code of (ffences against Peace and Security of Mankind”,
and on the establishment of an “International ériminal Court™
until a clear definition of aggression has been reached, so
that the punishment under the former could be more effective,
Completion of the task of defining asgaression has row supplied
the (eneral Assembly with that missing piece and the Inter.
national Law Commission should be instructed now to revise,
uptotate and complete those two unfinighed works, Definition
of sggression together with these ingtruments will bdbring
about an atmosphere more conducive to the maintenance of
of international peace and security - the aain purpose of
the United Hations,

The Secretary General had listed variouws uses of the
definition of aggression in hig report in 1952.’ First,
the defini iion would help governments know what constitutes
aggreosion so that they would not commit agg?eseionalunaware.
Secondly, it would *help' the organs of international body
respongible for determining sggressors, Thirdly, it would
help States, victims of aggression, to know as %o when they
can exercise their right of self-defence unde: article 51

of the Charter, Fourthly, it would guide public opinion.

1 Report of the Searetary General, GMOR(VII), Doc.
Upzl'ﬁ"”"""‘x s Deb3s ' '
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Fifthly, it vould help the courts which might have to judge
the alleged aggressora, All above uses, excapt the last one,
¢an be fulfilled by the pregent definition of aggression and
even the last one would be fulfilled as and when the Inter-
national Criminal Court'ia establiched, By clearly identifying
the acts universally acknowledged to be aggressive, Bo governw
nent would comnit aggression unaware or at leaast no government
would be able to take that plea in justification., The defi-
nition would certainly help the competent organ of the UN
without hindering it in the exercise of ite[ﬂisexetion“.*4”lawfu1
shen an act, clearly eggressive in nature, is commitied and a
permanent member of the Security Council uges veto to protect
1tself or its ally, 1t would become gradually difficult for
such member to cover these arbitrary uges of veto to protect
aggressions under any garb whatever, ¥hen the world public
- opinion would be decidedly hogtile to. such cases of aggression
(& task in which the present definition of aggression will be
helpful), then it would establish a sort of gpinio juris,
placing these cases within the unﬁigputed pale of aggression,
This opinio juris, o esseatial an element of the customary
international law, would theh gradually metamorphoois 1tself
into the jus cogens of internationsl lew, |

3a far the role of the Becurity Council has been anything
but encouraging, It has always recoiled in the face of blatant

aggressions and each such abstention has impliedly encouraged
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the aggressors. But, now the sdoption of the definition
of aggression changes the legal puaitién with regaxrd to
deterpinations of aggressions, Article 39 of the Charter
provides that the Security Council "ghall determine the
existence of any... act orlaggression“. The Security
Council cannot abscond from its primary responsibility of
determining aggressions by a mere non~determination because
the word "shall"” implies an imperative duty. FNow, % re-
inforce this intended meaning, Articles 2 and 3 of the
Congensus Definition make the first comaission of the
designated act as”prima facie evidence of an act of aggre-
geion,” The presumption thus created continues ﬁntil o 0
Huted ﬁy a determination that no aggression has been commie
tted., Though the Security Council has the aempetenaé to
conclude that:a determination that an act of aggression has
been commitied would not be justified in the light of other
relevant circumstances; this discretion being exercisable
in conformity with the UN Charter, And the Charter has the
worﬂs "shall® in Article 39, hence, now whenever an act of
aggression occurs, the rebuttable presumption would come -
into force, obliging the Security Council to determine either
that the aggréaaiou has been committed or that it has not
been comnitted,

2

Some Western writers”™ surprisingly have taken a very

pessimistic view of the role of the Security Council. They

\

2 See, 0,g., J.9tone, Conflict Through Consensus -
aches %o ,

United Hati%na ADpPTO Aggregeion (N,M.lripathi,
mbay, 1977}, pp«30-
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want the unwanted glatus quo to continue, They contend that
the word "eny® in Article 39 of the Charter w”..;ggx threat
to>tha peace or act of sggression” - implies that the duty
to determine aggressions arises only when the Securlty
Council deems there to be any such act of aggression, Dut
it 18 submitted that this is beyond the limits of sanity and
common-gense, because whenever an act of aggression oceurs,
everyone knows about its existence as such., Then, why leave
the discretion with the Security Council, in deeming about
auch existence of questions of fact? <he Security Council
is Quty~bound to act in euch situations, But in the ultimate
analysis, the consensus definition of aggression depende for
its success or failure, on the conscientious bong fide of the
Members of the United HNations,

The role and importance of the General Assembly which
wag enhanced under the Uniting For Pesce Resclutions, can
now be more respurcefully tapped and utiliged, The Western
States, which had¢ comfortable majority in 19508 now face
hOatilg najority of the third world countries, and are quite
reluctant to support extension of Gemeral Assembly's poveras,
- Symbolizing the true attitude of Western States, Julius
Stone still holds international law to be the excluaive
presefve of civilized nations, and dreads ®the phase of
tyranny of "autometic®™ majoritise in the Ueneral Assembly

(which) creates unprecedented dangers (sic) for some of its
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Members and for most of the prineipleé of the United Nations,
not to speak of international 1&#-”3A He even denounced %the
Congensus Definition variously aavpolitieal warfare drive;
the United Nations Verbel Celebration, a face-saving device,
etc, But this bold attempt of the Generasl Assembly mnaﬁ
yield fruits in tﬁe shape of further gtrengthening interna.
'tianal peace and security an?! the conseguent increased

importence of the General Assembly itself,

3 Ibid,, p.170.



APPENDICES

Apg. endix A
THREE MAIN PROPOSALS BEFORE THE SPECI AL COMMITEE
(appeari ag Annex 1 the Special Committee's 1970 Report.

GADR (XXV), Supp.No.19 (A/8019), pp.55-60, and reprinted in
G.4A.0.R, (XXVIII), Supp. No.19 {A/9019), pp.T=12.

A Draft proposal submltted by‘ the Union of Soviet Socialist
Republics (A/AC.13%4/L.12) |

The General Assembly

Basing itself on the fact that one of the fundamental

purposes of the United Nations is %o maintain internationel
peace ané security and to take effective ooneetive measures
for the prevention and removal of threats % the peace, and
for the suppression of acts of aggression or other breaches
of the peace,

Noting that according to the principles of international
law the planning, preparation, initiation or waging of an
aggressive wvar is a most serious international crime,

Bearing in mind that the use of force to deprive dependent
peoples of the exercipe of their inherent right to self.deter-
‘mination in accordance with General Assembly resolution 1514
(XV) of 14 Becemﬁer 1960 18 a denial, of fundamental human
rights, ie contrary to the Charter of the United Nationg and
hinders the development of co-pperation and the establishment
of peace throughout the world,

Consi&ering that the use of force by a State to encroach

upon the social and political achievements of the pecpleé of
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other States is incompatible with the principles of the
peaceful coexistence of States with_diffbrent sscial systems,

Recalling also that Article 39 of the Charter statees
that the Security Council shall determine the exisgtence of
any threat to the peace, breach of the peace or asct of
aggression and shall decide what measures shall be taken in
sccordance with Article 41 and 42 in maintain or restore
international peace and seourity,

Bélieving that, although the question whether an act
of aggroesion has been comnmitted must be considered in the
light of all the circumstances ih each particular case, it
is nevertheless appropriate to formulate basic principles
as guidance for such determination,

Convinced that the adoption of a definitlon of amggression
would have a restraining influence on a petentiazl aggressor,
would eimplify the determination of acts of aggression and
the implementation of measures to estop them and would also
facilitate the considering of agalstance to the victim of
aggression and the protection of his lawful rights and
intereats,

Congidering also that armed aggression is the most
serious and dangerous form of aggression, beilng fraught,
in the conditions created by the exigtence of nuclear weapons,
with the threat of a new world conflict with all its catas-
trophic consequences and thaet thie formm of aggression should

be defined at the present gtage,
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Declares that:

1. Armed aggreesion (direct or indirect) is the usge by

8 State, first, of armed force against another State contrary
to the purposes, principles and provisions of the Charter of
the United Nations, |

2, In accordance with and without prejudice to the functions
and powers of the Security Council:

Ae Declarat;on of war by one 3tate, first, againgt another
State shall be considered an sct of armed aggressiong

B, aAny of the following acts, 1f committed by a State firet,
even vithout a declaration of war, shall be considered an
act of armed aggression:

(a) The use of nuclear, bacteriological or chemical
weapons or any other weapons of mass destruction;

(b) Bombardment of or firing at the territory and popu~
lation of another State or an attack on its land, aea or air
forces; |

{¢) Invasion or attack by the armed forces of a State
against the territory of anpther State, military occupation
or annexation of the territory of another State or part
thereof, or the blockade of coasts or ports,

C. The use by a State of armed force by sending armed bands,
mercenaries, terrorists or saboteurs to the territory of
another State and engagement in other forms of subversive
activity involving the use of armed force with the aim of |

promoting an internal upheaval in another étate or a reversal
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of policy in favour of the aggressor shall be considered
an act of indirect aggression,
'3, In addition to the acts listed above, other acts by
States may be deemed %o constitute an act of aggraseion
if in each specific inastance they are declared to be such
by a decigion of the Security Council,
4. No territorial gains or special asdvantages resulting
from armed aggression shall be recognized, |
5. Armed aggression shall be an international erime againgt
peace entailing the political and material regponsibility
of States and the eriminal reasponsibility of the persons
guilty of this c¢rime,
6.  Kothing in the foregoing ghall prevent the use of armed
force in asccordance with the Charter of the United ﬂationa;
1ncluding'1ts use by dependent peoples in order %to exercise
their inherent right of self-determination in accordance with
General Assembly resolution 1514(%V).
B, Draft proposal submitted by Colombia, Cyprus, Eeuador,
Ghana, Guyana, Halti, Iran, Medagascar, Mexice, Spain, Uganda,
Uruguay and Yugoslavia ( A/AC.134/L.16 and Add,1 and 2)

The General Assembly, '

Basing iteelf on the fact that one of the fundamental
purposes of the United.ﬂations is to maintein international
peace and security and to take effective collective measures
for the prevention and removal of threats tavthe peacs, and
for the suppregsion of acts of aggression or other breaches

of the peace,
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Convinced that armed mttack (armed aggreasien) ie the
most gerious and dangerous form of aggression and that it is
proper at this stage to proceed to a definition of thie form
of aggression,

Further convinced that the adoption of a definition of
aggression would serve to éiscourage possible aggressors and
would facilitate the determination of acts of aggression,

Bearing in mind also the powers and @uties of the Security
Council, embodied in Article 39 of the Charter of the Unlted
Hations, to determine the existence of any threat to the pesace,
breach of the peace, or act of aggreesion, and to decide the
meagures to be taken in accordance with Articles 41 and 42, to
maintain or restore internaiional peace and security,

Conaidering that, although the gquestion whether aggression
has occurred must be determined in the éireumatancas of each
particular case, it is nevertheless appropriate to facilitate
that task by formulating certain principles for such determi.
nation, ‘ _ |

Roaffirming further the duty of States under the Charter
of the United Hations to settle their international disputes
- by pacific methods in order not to endanger internationsl
peace, security and 3us£1ee,

Convinced that no consideration of whatever nature, save
as stipulated in operative paragraph 3 hereof, may provide

an excuse for the use of force by one State against another
State,



127

Declares that: ,

1. In the performance of its funotion to maintain inter-
national peace and security, the United Nations only hae
competence to use force in conformity with the Charter;

2. For the purpose of this definition, aggression is
the use of armed forece by & State against another Btate,
including its territorial waters or air spate, or in any way
affecting the territorial iantegrity, sovereignty or politicsl
independence of such S8%ate, save under the provisions of
peragraph 3 hereof or when undertaken by or under the authority
of the Security Council; ‘ . |

3. The inherent right of individual or collective gelf.
defence of a State can be exercised only in cage of the ocouw
rrence of armed attack (ermed aggression) by another State in
accordance with aArticle 51 of the Charter;

4. Enforcement action or any use of armed force by regional
arrangementec or agencies may only be resorted to if there is
decision to that effect by the Becurity Council acting under
Article 53 of the Charter;

5. In aocordance with the foregoing and without prejulice
to the powers and duties of the Security Council, as provided
in the Charter, any of the following ects when committed by
a State first againa£ another State in violation of the Charter
shall constitute acts of aggressions

(a) Declaration of war by one State against another State;

(b) The invasion or attack by the armed forces of a State,
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against the territories of another State, or any military
occupation, however temporary. or any forcible annexation
of the territory of another State or part thereof;

(¢) Bombardment by the armed forces of a State against
the territory of another State, or the uge of any weapons,
particularly weapons of mass destruction, by a State sgaiunst
the territory of ampther 3tate;

{d) The blockade of the coastes or ports of a State by the
armed forces of another State;

6. Nothing in paragraph 3 above shall be consirued as enti-
tling the State oxercising a right of individual or collective
self-defence, in accordance éith Article 51 of the dhgrter, to
take any meapures not reasonably proportionate to the armed
attack againpt i¢; »

7. When a State is a victim in its own territory of sube
vergive and/or terrorist acts by irregular, volunteer or armed
bands organized or supported by another State, it may teke all
reasonable and adequate steps to safeguard its existence and
its institutions, without having recourse to the right ot
individual or collective self-defence sgainst the other State
under Article 51 of the Charter;

8, The territory of a State is invioladble and may not be

the object, even temporarily, of military occupation or of
other measures of force taken by another State on any grounds
whatever, and that guch territorial acquisitions obtasined by
force shall not be recognigeds
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9. Armed aggression, as defined herein, and the acts
enunerated above, shall constitute crimes against interna-
tional peace, giving rise to international responsibility;
10, None of the preceding paragraphs may be interpreted as
liniting the gcope of the Charter's priuvésions concerning
the right of peoples to self-determination, sovereignty and
territorial integrity.,

C. Draft proposal submitted by Australia, Canada, Italy,
Japan, the United Kingdom of Great Britain and Northern
Ireland and the United States of America (A/AC.134/L.17
and Ad.1 and 2)

The General Agsenbdly,

Conscious that a primary purpose of the United Nations
is to maintain international peace and security, and, to
that end, to take effective collective measures for the
prevention and removal of threats to the peace, and for the
suppression of acts of aggression or other breaches of the
peace,

Recalling that Article 39 of the Charter.of the United
Kations provides that the Security Council shall determine
the existence of any threat to the peace, breach of the
peace, or act of aggression and shall make recommendations,
_or‘decide vhat measures shall be taken in accordance with
Articles 41 and 42, to maintein or restore international peace
and security,

Reaffiraming that all States shall settle their intere

national disputes by peaceful means in such a manner that

international peace and security, and justice, are not endangered
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Believing that, although the question of whether an act
of eggression has been committed must be considered in the
light of all the circumstances of each pearticular case, a
generally sccepted definition of aggression may nevertheless
provide guildance for such consideration,

Being of the view that such a definition of aggression
may accordingly facilitate the processes of the United Nations
anl encourage States to fulfil in good faith their obligations
under the Charter of the United Natione, |

Mopts the following definition:

I. Under the Charter of the United Hatiéns, "aggreassion®,
is a term to be applied by the Security Council when appropriéte
in the exercise of its primary responsibility for the mainte.
nance of international peace end security under Article 24 and
its ruﬁctions under Article 39, |

I1. The term "aggression” is applicable, without prejudice
to a finding of threat to the peace or breach of the peace, to
the uge of force in 1nternationa; relations, overt or covers,
direct or indirect, by a State against the territorial integrity
or political independence of any other State, or in any other
manner inconsistent with the purposes of the United Hations,

Any act which would constitute aggression by or against a State
likewise constitutes aggression when commitied by a State or
other political entity delimited by international boundaries or
internationally agreed lines of demarcation against any State
or other political entity so delimited and not subject to its
authority.



131

1I1. The use of force in the exercise of the inherent
right of individusl or collective self-defence, or pursuant
to decisions of or authorization by competent United Nations
organs or regional organizations consistent with the Charter
of the United Nations, does not cvonstitute aggression,

IV, The uses of force which may constitute aggression
include, but are not nocessarily limited to, a use of force
byha State as described in paragraph 11,

A In order tos

(1) Biminish the territory or alter the boundaries of
- another State;

{2) Alter internationally agreed lines of demarcationg

(3) Disrupt or interfere with the conduct of the
affeirs of another State;

{4) Secure changes in the Government of amcther Statejor
(5) Inflict harm or obtain concessions of any sort;
B, By such means ass

(1) Invasion by its armed forces of territory under -
the jurisdiction of another State;

{(2) Use of its armed forces in another State in violation
of the fundamental coniitions of permission for their
presence, or maintaining them there beyond the termiw
nation of permiesions;

{3) Bombardment by its armed forces of territory under
the jurisdiction of another State;

(4) Inflicting physicel destruction on another 3State
through the uge of other forms of armed force;

(5) Carrying out deliberate attacks on the armed fbrcea,
ships or aircraft of another State;
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(6) Organizing, supporting or directing armed

(7)

(8)

bands or irregular or volunteer forces

that make incursions or infiltrate into
another Statey

Organigzing, supporting or &irecting violent

¢ivil strife or acts of‘terrarism in anocther
State; or

Orgavizing, supporting or directing pubversive

activities aimed at the violent overthrow

of the Government of amther State,



Appendix B

CONRSOLIDATED TEXT OF THE REPORTS OF THE CONTACT
GROUPS AND OF THE DRAPTING GROUP

{ Being Appendix A to the Special Committee's 1973
Report, G, 4.0,R. (XXVIII), Supp.Nc.19(A/9019),pp.15-21)

Preambular paragraphs _

Basing itself on the fact that one of the fundamental pur-
PoeeaAof the United Nations is to maintain international peace
and security and to take effective collective measures for the
prevention and removal of threats to the peace, and for the
suppression of acte of aggreassion or other breamches of the peace,

Recalling that Article 39 of the Charter states that the
Security Council shall determine the ¢xistence of any threat to
fhe peace, breach of the peace or act of aggression and shall
make recommendations or decide what measures ghall be taken in
accordance with Articles 41 and 42 to maintain or restore inter-
national peace and secgrity,

Recalling also the duty of States under the Charter of the
United Nations to settle their international disputes by peaceful
meansg in order not to endanger 1nternatiohal peace, mecurity
and Jjustice,

Bearing in mird that nothing in this definition shall be
interpreted as in any way extending or diminishing the provisions
of the United Nations Charter with respect to rights and duties -
of the organs of the United Hations,

Considering also that since aggression is the most gerious
and dangerous form of the illegal use of force, being fraught, \
in the conditione created by thé existence of all types of weapone

133
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of mass deétructian, with the possible threat of a world
conflict with all its catastrophic consequences, aggression
should be defined at the present stage,

Reaffirming the duty of States not to use armed force to
deprive peoples of their right to self-determination, freedom
and indepsndence, ,

Reaffirming also that the territory of a State shell not
be violated by being the ebject, even temporarily, of military
occupation or of other measures of force taken by another 3tate
in contravention of the Charter,

Convinced that the adoption of a definition of aggression
would have a restraining influence on s pogential aggressor,
would simplify the determination of acte of aggression and
the implementation of measures to stop them and would also
facilitate the protection of the lawful rights and interests
0f the victim and the rendering of esssistance to the victim, .

Believing that, although the question whether an act of
aggression had been committed must be oonsidered in the light
of all the c¢circumstances in each particular cage, it is,
neverthelegs, appropriate to formulate bagic principles as
guidance for such determination,

General Definition of Aggression
~ Article 1

Aggression is the use of armed force {however exerted) by
a State against the sovereignty, territorial integrity or
political independence‘af another Staté, or in any other manner
inconsistent with the Charter of the United Nations, as set out
in this definition,
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Explanatory note: In this definition the term "State®

(a) is used without prejudice to questions of
recognition or to whether a State is a
Menmber of the United Nations, and

{b) includes thé concept of a "group of States".

Queations of Priority and Aggressive Intent
Article 2
The first use of armed force in contravention of the

Charter shall constitute primag facie evidence of an act of
aggression provided, however, thet the Security Council may in
conformity with the Charter conclude that a determination to
that effect would not be justified in the light of other rele.
vant circumstances, including, as evidence, the purpoases of

the Statee'iuvolved.

Acts Proposed for Inclusion
Article 3
Any of the following acts, regardleass of a declaration
of war, shall constitute an act of aggreesion:

(a) The invasion or attack by the armed forces of a
State of the territory of another 3tate, or any
military occupation, however temporary, resulting
from suchfiinvasion or attack, or any annéxation
by the use of force of the territory of amother
3tate or part thereof;

(b) Bombardment by the armed forces of a State against
the territory of another State or the use of any
weapons by a 3tate againgt the territory of amother
State;

(c) The blockade of the porte or coasts of a State by
the armed forcee of another State;

{&) An attack by the armed forces of a State on the
land, sea or alr forces, marine and air fleetis
of another State;
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(e) The use of arned forces of one State which
are within the territory of amother State
with the agreement of the receiving State,
in contravention of the conditions provided
for in the agreement or any extension of
their pregence in such territory beyond the
termination of the agreement

(£f) The action of a State placing ite territory
at the disposal of snother State when the latter
useg this territory for perpetrating an act of
eggression againet a third State with the
‘acqulegcence and agreement of the former;

(g) The sending by or on behalf of a State of armed
bandes, groups, irregulars or mercenaries, which
carry out invasion or atizck involving acts of
armed force against ancther 3tate of such gravity

aps to amount to the acts listed above, or its
open and active participation therein,

Provision on the Non-Bxhaustive Character of
the 1ist and the Clause on Minor Incidents
Article 4
The acts enumerated above are neither exhaustive nor do they
prevent the Security Council from refraining from the deferminé»
tion of an act of aggression if the act concerned is too minimal
to justify aﬁch action,
Conversely, the Security Council may determine other acts
ag constituting aggression under the provisions of the Charter,

The Right of Peoples to Self-Determination
Article §

None of the preceding peragraphe may be interpreted as
limiting the scope of the Charter's provisions concerning the
right of peoples to self.determination or as preventing peoples
under military occupation or any form of foreign domination in

their actions against and resistance to such alien domination
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from using force and seeking or receiving support and'aaeiaa
tance in order to exercise their inherent right to self.
determination in accordance with the principles of the Charter
and in conformity with the Declaration on Principles of Inter-
nafional Law concerning Friendly Relations and Co~operation
among States in accordance with the Charter of the United
Nations,
'Lagal Congequences of Aggression
Article 6

Aggression constitutes { } againpt international peace
giving rise to responsibility under international law,

Ro territorial acquisition cor épeeial advantage resulting
from aggresgion ias lawful nor shall it be recognized as such,

Legal Uses of Force, including the
gqueption of centraligation

Article 7
Hothing in this definition shall be construed as in any
way enlarging or diminishing the scope of the Charter 1he1uding
its provisions concerning cases in which the use of force is
lawful. _
The following wording has been considered, but it has
not been decided where it should be ingerted;
"No consideration of whatever nature,
- whether political, economic, military or

otherwise, may serve ag a justification
for aggression,"



Appendix C
DEFINITION OF AGGRESSION
(Resolution sdopted by the General Assembly on the report

of the Sixth Committee ( A/9890) A/Res/3314{XX1X),
14 Docember 1974)

The General agaemhly.

Hé?ing considered the report of the Special Committee on
the Question of Defining Aggression, established pursuent to
itg resolution 2330 fXXII) of 18 December 1967, covering the
work of its seventh session held from 11 March to 12 April
1974, including the dreft Definition of Aggression sdopted by
the Special Commitiee by consensus and reeemmen&eﬂ for'adoption
by the General Assembly,

Veeply convinced that the adoption of the Definition of
Aggression would contribute to the strengthening of inter-
national peace and gecurity, |

1. Approves the Definition of Aggression, the text of
which is annexed to the present resclution;

2. Expresses its appreciation to the Special Committee on
the Question of DPefining Aggression for its work which resulted
in the elaboration of the Definition of Aggression;

3. Calls upon all States to refrain from all ascts of
agegression and other uses of force contrary to the Charter
of the United Nations and the Declaration on Principles of
Iniérnational Law concerning Friendly Relations and Cooperation

among States in accordance with the Charter of the United Rations;
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4. Cslls the attention of the Securify'couneil to the
Definition of Aggression, as set out below, and recommends
that it should, as appropriate, take account of that definition
as guidance in determining, in accordance with the Charter,

the exigtence of an act of aggression,

DEFINITIOR OF AGGRESSION

fhe Ganera;_ﬁssembly,

Basing itself on the fact that one of the fundamental
purposes of the United Nations is to maintain international
peace and security and to take effective collective measures
for the prevention and removal of threats to the peace, and
for the suppression of acts of aggresslon or other breaches
of the peace,

Recalling that the Security Council, in accordance with
Article 39 of the Charter of the United Nations, shall determine
the existence of any threat to the peace, bresch of the peace
‘or act of aggression and shall mske recommendations, or decide
what measures shall be taken in accordance with Articles 41
and 42, to maintain or restore international peace and security,

Recalling also the duty of States unier the Charter to
settle their international disputes by peeceful means in order
not to endanger intgrnational psace, security and justice,

Bearing in mind that nothing in this Definition shall be.
interpreted as in any way affecting the scope of the provigions
of the Charter with regpect to the functiona and powers of the
organg of the United HNations,
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Considering alaso that, since aggression ig the most
serious and dangerous form of the illegal use of force, being
fraught, in the conditions oreated by the existence of all
types of weapons of mass destréction. with the possible threat
of a world conflict end all its catastrophic consequences,
aggression should be defined at the present stage,

Reaffirming the duty of States not to use armed zarée to
deprive peoples of their right %o self-determination, freedom
and independonce, or to disrupt territorial integrity,

| ﬁaaffirming also that the territory af a State ghall not
be violated by being the object, even temporarily, of military
ocoupation or of other measures of force taken by another Stete
in contravention of the Charter, and that it sghall not be the
object of acquisition by another State resulting from such
meagures or the threat thereof,

Reaffirming also the provisions of the Declaration on
Frinciples of International Law concerning Friendly Relations
and Co-operation among States in accordance with the Charter
of the United Nationsms, |

Convinced that the adoption of a definition of aggreseion
ought to have the eflect of deterring a potential sgagressor,
would oimplify the determination of acts of aggression and
the implementation of meesures to suppress them and would also
facilitate the protection of the rights and lawful interests of,
and the rendering of sssistance to, the victim, |
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Believing that, although the question whether an act
of aggression has been committed must be considered in the
light of all the circumeténces of each particular case, it is
neverthelese desirable to formulate baslic principles as guidance'
for such determination,

Aopts the following Definition of Aggression:

Article 1

Aggrension 1s the usge of armed force by a State against
the sovereignty, territorial integrity or political independenoce
of another State, or in any other manner inconsistent with the
Charter of the United Katiogs. as set out in this Definition.

Explanatory note; In this Definition the term "State":

(a) Is used without presaﬁiee to questions of

recognition or to whether a State is a Member

of the United Nations;

{b) Includes the concept of a "group of States® where
appropriate,

Article 2
The first use of grmed force by a State in contravention
of the Charter ghall constitute prima facle evidence of an act
of aggression although the Security Council may, in conformity
with the Charter, conclude that a determination that an act of
aggression has been committed would not be justified in the
light of other relevant circumstances, including the fact that

the acts concerned or their counsequences are not of sufficient

gravity.
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Article 3

any of the following aota,'regardlese of a declaration

of war, ehall; subject to and in accordance with the provisions

of article 2, qualify as an act of aggrecsion:

(a)

(v)

(c)

(a)

(e)

(£)

(&)

The invasion or attack by the armed forces of
a State of the territory of another State,

or any military occupation, however temporary,

resul ting from such invagion or attack, or

eny annexation by the use of force #f the

territory of another State or part thereof;

Bombaxrdment by the armed forces of a State
against the territory of another SJtate or

the use of any weapons by a State againgt

the territory of another State or the use

of any weapons by a State against the texritory
of another Stats;

The blockade of the ports or coasts of a State
agaiast the territory of another State;

An attack by the armed forces of a State on
the land, see or air forces, or marine and air
fleets of another BStates

The use of armed forces of one State which are
within the territory of another {tate with the
agreement of the receivin g State, in contraveantion
of the conditions provided for in the agreement

or any extension of their presence in such
territory beyond the termination of the agreement;

The action of a State in allowing its territory,
which it has placed at the disposal of another State,
to be uged by that other State for perpetrating

an act of aggression againast a third State;

The sending by or on bEhalf of a State of armed
bandas, groups, irregulars or mercenaries, which
carry out acts of armed force against another
State of such gravity as to amount toc the acte
listed above, or its gubstantial involvement
therelin,
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Article 4
- The scte enumerated above mre not exhaustive and the
Security Council may determine that other acts constitute
aggression under the provisions of the Charter,
Article 5 '
1« FNo consideration of whatever nature, whether
political, economic, military or otherwise,
maey serve ap a justification for aggression,
2. A war of aggression is a crime againegt inter-
national peace, Aggression gives rime to
international responsibility.
3. No territorisl acquisition or specilal advantage
resulting from aggression is or shall be
recognigzed as lawful,
Article 6
Nothing in this Definition shall be construed as in any
way enlerging or Aiminishing the scope of the Charter, including
ite provipions concerning cases in which the use of force is
lawful,
Article 7
Nothing in this Definition, and in particular ariicle 3,
could in any way prejudice the right to self-determination,
freedom and independence, as derived from the Charter, of
peoples forcibly deprived of that right and referred fa in the
Deelaration_cn Principles of International Law concerning
Friendly Relations and Co-operation among States in accordance
with the Charter of the United Rations, particularly peoples

under colonial and racist regimes or other forms of alien
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domination; nor the right of these peoples to struggle
to that end and to seek and receive support, in accordance
with the principles of the Charter ani in conformity with

the above mentioned Declaration,

- Article 8 _
In their interpretation amd application the above
provisions are interrelated and each provision should be
construed in the context of the other provisions.
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