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Preface

The Supreme Court of the United States passed a
.historic judgement in January, 1973, when }iﬁ declared
constitutional a womanfs right to abortion. This right was -
seen to be falling within the realm of the fundamental right
to privacy of all U.S. citizens which was protected by the
Fourteenth Amendment. Thus, with Roe vs. Wade fhe Supreme
Court invalidated all restrictive abortion la&s which
criminalized the procedure and which inhibited a woman’s

right to abortion.

The liberaliéation of abortion laws came about
largely due to the repeal/reform movement started by civil
libértarians,'feminists, population planners and social
welfare groups, among others, who were concerned about the
high rate of maternal mortality that resulted from illegal

abortions.

Legalization of abortion, with the Roe and Doe
decisions started a nation—wideAdebate on the moral and
ethical. aspects of the issue. Abortion was reveéled to be a
highly sensiﬁive and volatile issue which divided the
American population into two almost equal halves. Whilé the.
liberal faction supported abortion rights and the freedoﬁ of
choice in abortion deciéions, the other faction, 1led bybthe
religious and social conservatives was strongly opposed to

abortions- and fought‘fOr the civil rights of the fetus.
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A right-to-life movement was started by these
opponents of abortion who considered the Qide-scale_killing
of unborn life to be a-national tragedy and equivalent to
‘murder’. Thé~anti—abortionists who came to be known as the
‘pro-lifers’ sought to put an end to the ‘unrestricted
performance of abortions’ and to the ‘commercialization of
abortion trade’ by lobbying for an amendment to oveftﬁrn all

liberal abortion statutes.

Thus, instead of remaining simply a lggal and
constitutional,issue,vabortion soon became the newest social
issue tgvemefgé-on the political horizonvof the 1970s. It
came to'be ranked along with other siﬁilarly explosive issues
like gun-control, unemployment ‘and social ~spending. Its
disruptive éndvvolatile nature made the election campaigns
for various public offices highly competitive and

demonstrates the power of moral issues in American politics.

It is the objective of the present work to examine
how the controversy over abortion came to occupy an important
place in American politics and what. impact the-Court ruling
had on public opinion and policy. The treatment is
descriptive and analytical and touches upon the mdra1~and
philosophical arguments which are imperative in any
comprehensive study of the political significénce of the

abortion issue. This is also helpful in understanding the

public stand taken by the political parties and candidates
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on this issue which is reflective of their perceptions of how

the American society feels about abortion.

This study on abortion has been divided into five
-chapters. The first chapter gives an ‘introduction and‘an
overview of the complek history of abortion laws in America.
It traces their transition ffom a liberal to a restrictive
era which came to an end with the reform/repeal movement and

the liberalization of abortion laws.

The second chapter rebords .hdw the American
QOpulation reacted to the Court ruling in Roe vs. Wade and
~how the pro- and anti- _abortion activists organized their
forces, the formef for the preservation of the status quo and

the latter for the reversal of the liberal abortion laws.

The third chapter brings out the controversies that
revolved ‘around the abortion issue and the ensuing public

debate.

The fourth chépter explores how this issue got
politicized and how it came to play an important role in

American electoral campaigns.

Finally, in the concluding chapter, analysis has
been made of what the Roe decision reflécts about‘the
American political system and why the abortion bontrovérsy
continues to play a;n importaﬁt if minor ro'.lvel in American

politics.
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- CHAPTER-I
INTRODUCTION TO THE ABORTION ISSUE

- In 1920,_ﬁhen American women secured thelfight to';
ﬁVOte‘with the paséﬁéé of the,i9th Amendmenf,'one of"the’majoff;
goals of the womenfs movement had been achieved. . Womeneg

however, were far from satisfied with their limited roles of.;
looking after the home and family. Their continuing struggle
for greater autonomy entered a new phase in the 1960s with

the unexpected revivél of the feminist movementl.

Feminists directed their efforts at bringing about
changes in social préctices which restricted women ffém |
emancipatiAg themselves. Their attention was particularly
focused on the rést_rictive_ abortion laws which not only
hampered a woman from controlling her own reproductive life .
but- ﬁhich' also resulted in a.iarge-number of poor ﬁbmeﬁ‘f

risking their lives through criminal abortions.

The feminist belief that it is a woman’s basic 3
civil right to control her own body formed the basis of the
aétive Campaign that was launched to ‘re-educate’ the public:
and fo proyidg extensive information on birth-control,
contraception and abortion. Thus, thelnewly revived feminist
movement played a major part in bringing the abortion issue

into the main-stream  of  public debate?.

1 Judith Hole and Ellen Levine, Rebirth of Feminism
: (New York; Quadrangle Books, 1971), p. 280.

2 Shiela M. Rothman, Women’s'Proper Place: A History
of Changing Ideals and Practices, 1870 to the
Present (New York; Basic Books, 1978), p. 83.




Feminists, however, werekneither the fitét nbr. the
only ones to address the abortion issue. Opposition to
abortion laws had been steadily growing and included lawyers,
legiélatoré, clergymen, doctors and 'scéioiOgists - _'all
believers of the basic tenet that.a womén had the right to

decide whether or not to be a mother.

In the United States legislation on abortion had
traditionally been guided by the English Commoﬁ Law under
which abortion before "quickeningﬁ (the stage at which fetal.
movement can be pgrceived) was, apparently not a crime. Nor
was an abortion performed after ‘quickening’ considered to be

a grave offense3.

Up " until the ratificatiggébf the United States
‘constitution in 1787, abortion before quickening was not a
punishablé crime so long as the woman survived the operation.
It was in the mid-19th century that a cbnvergéﬁce of medical,
legal, socio-economic and religious ideas and beliefs, led to
the condemnation of fhe liberal attitude towards the practice -
of abortion. The transition from centuries of a liberal‘v
attitude on abortion to a more restrictive one was resisted
vigorously by many  groups. Soon, this resistance
crystallized into a movement to reform and/or repeal the
restrictive abortion statutes, constituting an important

phase in the complex history of the abortion laws.

3 Ibid.



Abortion léws in America first éame into éiistence
in the 1820s. Before this, few cases of criminal abortions
were reported and.they were decided under the English Common
Law. The :abo#tion laws enacted after 1821 were aimed at
protecting womén from'thé d;ngerous procedﬁres adopéed by
unqualified abortionists, particularly in the absence of
advanced medical techniques. According to abortion
historians, these laws also served the need, generated by
America’s expahding frontiers in the early 19th éentury, 1to'
increase the population, thereby to fulfill the growing

labour_needs4.

The first anti-abortion law in the US was enacted
in e€onnecticut in 1821. Under this statute an abortion
attempted after "quickening" was a punishable crime and
carried a penalty of life imprisonment. By 1860s abprtion
performed prior to "quickening" were also prohibited but the
punishment was reduced to imprisdnment for upto fivé years.
By the mid-19th century a number of states had passed laws
which made abortion a crime except to save the life of the

woman.

Many of the states, however, continuéd allowingif
legal abortions before quickening. This liberal attitude of
the state legislations made the procurement of abortion and
related information readily available. Between 1840 to 1880,

‘commercialization in the abortion trade’ led to changes in

4 Hole, op. cit., n.1, p,280.



the social character and practice of abortion®.  More and
more married women began>resorting to this method to limit
family size as newspapers increasingly carried advertisements
for the sale of abortion inducing drugs, as ‘we;l as; for

clinics, providing surgical abortions®.

This change in the practice and use of abortion in
America heightened public awarenesé, and opposition fo-'
legalized abortion began to grow. Major newspapers expressed -
their opposition to abortion in strongly worded editorials

thereby helping the anti-abortion movement.

In 1847, the American Medical Association (AMA)
organized a campaign led by well established medical
associations and doctors to lobby legislation in support of
restrictive abortion laws, as well as, for the publication of

articles of public-interest on the dangers of abortion.

The restrictive era in American abortion laws did
not start wuntil after the Civil War, when many criminal
abortion statutes were introduced in the eastern states. The:
morality of the times, guided by Puritanism, advocated sexual
repression and was the inspiration behiﬁd the legal

restrictions on abortion’.

5 - Irving J. Sloan, The Law Governing Abortion,
- Contraception and Sterilization (New York; Oceana
Publications, 1988), p. 4.

6 Ibid.

7 It was mainly due to the efforts of Anthony
Comstock, a Puritan, that many abortionists were
arrested, advertisement of abortion services
stopped, and the commercialization of abortion
trade came to end. Ibid.



In the early 1860s, the anti-abortion movemenf
began to crystallize into a sighificant force. The Catholic
church was the strongest opponent of abortion which
considered it to be a ‘sin’ and'tantamount to ‘murder’. This
rhetoric hadAa deep influence‘on_the public as also on many
state legislatures, inducing them to modify their statutes so

as to prohibit abortion at all stages of pregnancy.

A number of federal laws reflecting theological and
“metaphysical arguments were enacted in an attempt» to
‘legislate morality’ and to ‘stamp out sin’. State after
state soon followed the fedéfal examﬁlenby cfiminalizing the
procedure and the period between 1860 to 1%80 saw the
revision of abortion léws in 31 states. The efforts of New
York to make its restrictive abortion laws more exhaustive
were exemplary. Punishment waé set down for atfempted‘
abortions, from the movement of conception on, as well as,
for advertising' or providing aboftion services and for
voluntarily seeking an abortion. Similar stipulations were
appended by many states to reinforce their anti-abortion

policies.

However, 46 states and the District of éolumbia
allowed some "therapeutic abortions" as exceptions in their
statutes, in the event of medical necessity to save the 1life
of the woman-and/or to save her from "serious or permanent
bodily injury" (New Mexico and Colorado), to ‘"preserve the
life and health" (Alabama and District of Columbia), and for

the ‘safety’ of the woman (Maryland). Of the four remaining



states, Louisiana, Pennsylvania, ' Massachusetts ‘and New
Jersey, the first two allowed no abortions, even if necessary
to save a woman’s life, while the other two allowed 'judicial

exceptions’to their statutes.

The sanctibhing of iherapeutic abortions ohly Qhen
necessary to save the life or health of the expectant mother,
clearly fell short of providing adequate coverage to a host
of other problematic and dangerous pregnancies. None of
these jurisdictioﬁs permitted abortions for ‘special': cases 
like when for instance the fetus was likely to be deformed or
when the woman had undergone radiation therapy in the early
months of pregnancy; when  there was Rh  factor
incompatibility; and when the pregnincy resulted from rape of

incest.

The moral code of the tinmes, whiqh regarded
abortion as a faboo and an anathema, imposed upon it several
legal, medical and religious restrictions. Many women
seeking abortions, not strictly qualifying as therapeutic in
nature, were faced with the difficult choice of either
resorting to illegal means or to undertaking travel: to .a
foreign country to procure an abortion. And, when eitﬁér
option was unavailable, they had little choice but to bear
the child without having the economic means to look after it.
As a result, manyvillegal abortions were performed covertiy
during this period. 1In 1560, according to one estimation,
the rate of abortions versus live births was 1 : 3 or about
1.2 million abortions. The number of therapeutic or 1legal

abortions was significantly smaller. Between 1957 to 1962



the rate of therapeutic abortions was about two per thousand

live births, or about 8000 abortions per yeara.

From 1910 until 1967, criminal abortion laws  6£ .
varying degrees of severity were in effect in.all the states.
However, these laws were not free of technical shortcomings.
The first weak-spot pertained to the incorporation of a
rather strange provision in the abortion statutes of a number
of states including those of Connecticut (1958), Illinois
(1961), Minnesota (1953), Missouri (1949), Virginia (1960)
and West Virginia (1955)9; The provision regarded the
‘preservation of the ‘1ife of the ﬁnborn child’ as a
qualifﬂing requirement for granting a therapeutic abortion if
the same were "necessary to preserve the life of the mother

or of "her unborn child"lo.

The - self-contradicting provision of permitting
abortion to save the life of the‘hnborn child, the total
opposite of its true medical meaning was the cause of deep
consternation to both the legél and the medical professibn.
This erroneous interpretation of the term probably reéulted
due to the .law makers confusing the medical meaning- of

abortion which means ‘destroying’ the fetus with the 1legal

8 Sloan, op. cit., n.5, p. 7.
9 Roy D. Weinberg, Family Planning and the Law (New

York; Oceana Publications, 1979), p. 4.

10 Ibid.



meaning which implies ‘induced labour ‘11,

The second difficulty arose in determinihg as to
when a physician could be charged with é criminal abortion |
and whether'a woman who voluntarily assented to an aboftion
was to be considered an accomplice in the offense. While
some states accepted a ‘good faith’ belief in defense of the
physician that he performed the operation in compliance with
the state statute other states did not. The task of proving
that the woman’s life ér health was not dependent on the
operatioﬁ was left to the prosecution in most of ‘these
states. Others, however, placed the burden of proving that

it was, on the physician. |

Lastly, the ever increasing sophistication in
medical procedures virtually ruled out the absolute necessity
of abortion to save the life of the mother. This provision
granting vtherapeutic aﬁortions was prone to be manipulated
to accommodate some technically illegal abortions. These
lacuna highlighted the shortcomings and the contradictory
nature of the criminal abortion statutes and.emphasized the

need for radical and comprehensive reforms.

Despite the fact that before 1950 there was an
absence of strong opposition to the anti-abortion laws, there
had always been a small minority committed to this cause.

Their reasons for seeking abortion law reform or repeal were

11 In legal terminology, -"abortion" denotes an
‘intentional interruption of pregnancy by removal .
of the embryo from the womb’ which is not much
different from induced labour. Ibid.



variedl?. Firstly, they believed that a woman’s reproductive
life 1is a basic inalienable civil right, and outside the
jurisdiction = of the Church and the State. The
criminalization_of abortion had forced many doctors to choose
to safeguard their careers over the health and 1lives of
millions of women. Morality, they argued, can neither be
legislated nor enforced. This was evident from the fact that
more than a million women sought abortions each year.
Furthermore, the socio economic conditions which had demanded
an increase in the labour force were no longer applicable.
Oon the contrary, there was an ecological need to control
population growth7abortion was oné alternative method to meet
this need. Also, it was argued that abortion laws ;iolated
the conStitﬁtional rightsrto'privacy and to equal protection
under the law guaranteed to all citizens. Besides, the laws
of a country which expressly separates the Church and the
States should not impose one set of religious beliefs on a
pluralistic - society particularly since each of the three
major religions 1in America endorses a different set of
beliefs on the question of when 1life begins. Catholics
believe that life begins at conceétion, Protestants believe
that it begins at ‘quickenihg' and the Jews, at birth.
Imposing the religious doctrines of one church on to the
others would be as unfair as, in the words of abortion
historian and reformer Lawrence Lader, ‘banning pork because

of Jewish beliefs’ or ‘prohibiting blood transfusion because

12 Hole, op. cit., n.1, p. 287.



of Jehovah’s Witnesses’ objections to it 13,

The first effort at an abortion léw reform was made
in 1952 when the leading psychiatrists of the time publiﬁhed
a symposium on.abortion policy which attracted the attention
of jurists, lawyers and legal scholars. The Amgrican Law
Institute, ALI, was the first one to draft a formal proposal
for realistié.reforms in the abortion laws. Its Model Penal
Code (1959) allowed for abortions when the continuation of
pregnancy jeopardized the physical or mental health of ‘a
woman (eventually _‘mental’ healtﬁ was interpreted to also
include psychiatric problems); when there was a likelihood of
mental or physical abnormality in the fétus; and whén the
pregnancy had resulted from rape or incest4. This statute
met with a lot of resistance and did not get ratified by any

state until 1967.

Public attention however was once more focﬁsed on
this subject when the use of drugs like thalidomide during

1961 to 1963 and the American German measles epidemic in 1964

10

caused many fetal deformities. Over 20,000 severely deformed

babies were born in the wake of the epidemic mainly due to

the non availability of legal abortions. Both the events
were extensiveiy coVered by the media and helped to shake the

public out of its apathyls.

13 - Ibid., p.292.
14 Weinberg, op. cit., n. 9, p. 17.

15 Hole, op. cit., n. 1, p. 296.



The abortion law reform movement in these years was
strengthened by the establishment of a number of
organizations, some of which were political action groups
that mobilized support and encouraged public deba#e to
influence law-makers while the others provided abortion -
counseling services. These included wélfare rights groups
and birth control organizations; ﬁhe~American Civil Liberties
Union, ACLU, which was engaged in abortion 1lobbying and
litigation; some medical organizations which supported
greater freedom for the physicians to practice their
profession, and a number of other organizations which are

still active.

11

In 1964, the Association for the Study of Abortion,

enjoying tax exempt status, was established to provide
research and factual information, and extensive data on‘_the
subject. Experts 1in various fields - doctors, lawyers,
social and welfare workers and theologians all contributed
time and expertise to remove public ignorance on this
important and sensitive issue. Bill Baird a crusader for
birth contfol rights openly challenged and defied the
criminal laws which he considered to be oppressive in nature.
In 1964, he established the Parents’ Aid Society in New York,
which helped woﬁen to find trained and competent abortionists

and also provided advice on birth control.

Reverend Howard Moédy, a clergyman of the Judson

Memorial Church, established the Clergy consultation service

on abortion in 1967, with 21 nuns and priests. It sought to



- help women with ‘problem pregnancies’ which included giving
references of qualified abortionists, who were also
considerate of the women’s feelings and funds. This referral
service expanded its network to about 40 staﬁes and was
staffed by 3000 clergymen and women counselors.A These
‘courageous’ clergymen, thus, had a big hand in "ﬁaking
abortion as a word and an act acceptable v'if not

respectable"16,

The Association to Repeal Abortion laws- in
California was founded by Patricia Maginnis, a medical
technologist, in 1966, and was probably one of the first
political action groups which aimed at total repeal of the
restrictive laws. It supportéd-the view that abortion is a
surgical procedure and should not be a criminal offense. The
National Organization for Women, NOW, at a convention held in
1967 pledged to campaign for elective abortions. This move,
however, was not welcomed by all its members since they
feared that taking an aggressive stand on the issue would
scare away those who generally sympathized with the cause.

In addition the New York branch of NOW set up an independent

12

state-wide organization in January 1969, called New Yorkers

for Abortion Law Repeal, NYALR. This organization campaigned

vigorously against any restrictions on access to abortion and

birth control methods.

Civil disobedience, through the compilation of
*

lists of abortionists, and through advertising their referral

16 New York Times, 8 August 1973, p. 35.
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 services, was often undertaken by these organizations to test
the 1legal limits of the state laws and of judicial 'adtion.
Feminists, constitutional 1lawyers, population control andi
welfare rights groups were openly donfrbnting and challenging

= the constitutionality, and often the very existence of
these criminal abortion laws. Many political activists opted
for the politically expedient goal of working towards
abortion law reform, rather than total repeal, in an attempt
to widen the scope of therapeutib abortions, so as to
accommodate a larger number. Some were even in favour of
keeping the qualifying requirements to rule out

misapplication of the laws.

The reform movement continued to gather speed and
attained its first victory in 1967, when Colorado became the
first state to enact laws based.on the Model Penal Code. By
1970 eleven étates had passed similar legislations | :
Arkansas, California, Delaware, Georgia, Kansas, Maryland,

New Mexico, North Carolina, Oregon, South Carolina, and

Virginia.l?.

Radical feminists, however, were not satisfied and
continued to struggle for a total repeal. The first "Repeal
Bill" was introduced in the New York State 1legislature in
1969. Many organizations had been actively lobbying for anti-
abortion law repeal in state legislators, which soon resulted
in a "snow balling" of repeal recommendations. Also, for the

first time in history, a bill was introduced in Congress to

17 Sloan, op. cit., n. 5, p. 11.
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extensively liberalize the country’s. restrictive abortion

laws.18

The{eafter, in 1970, new laws rejecting the ALI
approach were ?passed in New qukﬁv Alaska, Hawaii, and
Washington. .These statutes were hased on the repeal
argument, the. core of which wasﬁggggrtioh on request .
Women could now procure legal aborqigps in these states upon
fulfilling cgf}ain preéconditions» —One or .more of the

following requirements was mandatory :

- that the women seeking abortion had to  have
parental consent (in the case of a minor) or

spousal consent (if married) ;
- that she was to be a resident of the statel?;

- that the operation ha@g tg be performed in a

.....

- and that the operation had._to be performed before

the fetus became viable.

18 In April - 1970, Senator . Robert Packwood, a
Republican from Oregon pr?posed the  "National
Abortion Act" under a legislative proposal for

. stabilizing population growth. 1Ibid.

19 New York became a virtual haven for 1legalized
' abortions in the early 1970s, as it had no
residency requirement and did not restrict the
performance of the operation in a doctor’s office.
In the first 18 months after the 1legalization of
- abortion, about 356, 000 “legal abortions were
performed 1in New Yofk of which 278, 122 were
performed in New York C;ty alone. However, only
35.5% of all the abortlons were performed on New

York City residents. Ibid.
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While the liberal refofmers welcomed these neﬁ laws
- radical feminists. strongly objected to the accompanying
qualifications on a number of grounds. Firstly, they argued
that a woman’s right to controlvher own body is a fundamental
right, and therefore, the woman herself should be able to
decide whether or not to have a child. She should not, they
felt, be compelled or pressurized by her husband or parents
to bear an unwanted child that would drastiéally‘ and

permanently affect her whole life.

Secondly, they argued that the residency
requirement was unfair since it was not a necessity in any
other medical procedure. -The third requirement limiting'such
operations to a 1licensed hospital was self-defeating in
purpose as public hospitals Qere often over-crowded, creating
delays and forcing poorv women to turn to ‘back-alley
abortionists’, which was far worse than going to a well-
equippéd clinic. Similarly, the fourth regquirement of a
licensed physician was considered to be an unnecessary
impediment since trained paramedicals could easily perform
the operation which had been appreciably simplified wifh the
advances in medical techniques. 1In fact, in ﬁhe opinion . of
many doctors, the sophisticated new medical'_technoiogy had

rendered abortion ‘one of the safest medical procedures ‘.

Finally, the ‘before viability ’ condition raised a
lot of controversy since it was based on the concept of when
human life begins -- at conception, quickening, or

viability? These concepts, in turn, were based on religious
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doctrines and ancient beliefs. In any case, determining the

point of viability with ahy accuracy was impoésible, since it
varied from one preghancy to another. Feminists argued
against the fairness of imposing a single religious doctrine
through a law which affected all women. Total repeal of
aboftion .laws, they claimed, would create happier families
through lower birth and death rates, and would consequently,
“also afford greater privacy in associational, reproductive,
family and sexual matters. Further, it would separate the
Church from the State (none of whom should have any power in
the first plade, to legisiate a woman'’s riqhts'to her own
body), and reduce federal and state welfare expenditures.
Whether or not a woman chose}to have an abortion, they felt
she must first have the right to be guided by her 6wn

personal beliefs on the issue.

Feminists have played a major role in abortion
politics, resorting not only to confrontational politics but
also to lobbying techniques to persuade legislators and
judges to take favorable action. Besides rallies and
demonstrations, they organized referral services, sometimes
in co-operation with the Clergy Consultation Service. The
effort of these referral services was to provide 1lists of
gqualified and ‘humane’ doctors who refrained from making
sexual advances (a commonly reported.phenomenon) and who did

not give gratuitous lectures on morality20.

20 Hole, op. cit., n. 1, p. 300.
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In 1965, the U.S.-Supreme Court endorsed the .

substantive due process right to privacy in the landmark case

of Griswold vs. Connecticut 381 U.S. 479. The Supreme Court

declared = unconstitutional a Connecticut statute which
prohibited the wuse of contraceptives as it restricted the
right of married people to use them and henceAabridged their
freedom of reproduction. The Court said that the right to
privacy in reproauctive matters wés an intrinsic human right
which was "older than the Bill of Rights, older than our

political parties and older than our school system"21.

By 1971, some 70 civil and criminal aborfion cases
were pendiﬁg in more than tweﬁty states. The ‘majority‘ of
thesevwere based on the constitutional grounds that. aborgion
laws violate a womén’s civil rights. In May 1971, the Supreme
Court agreed to hear two such cases : Roe vs. Wade and Doe
vs. Bolton from Texas and Geofgia, respectively, which
proved to be a turning point in the history of abortion laws.
Two years later, in a historic decision the Supreme Court
outlawed the abortion 1aws'of both the states proclaiming
thaf within.the protections accorded to the right to privacy
in. decisions relating to reproduction, a ~woman has a
fundamental but qualified‘constitutional right to obtain an
abortion. This right to priQacy which . was recognized for the
fifst time in Griswold was eventually expanded to include the

right to abortion in the Roe and Doe decisions.

21 Peter Woll, Constitutional Law: Cases and _Comments
(New Jersey; Prentice - Hall, 1981), p. 568,




The Roe decisibn, thus, laid down that during the
first trimester of pregnancy, a woﬁan,'in cbnsultation with
her physician, has the right to an abortion; thatfduring the
second trimester, the State can regulate abortions to
éafeguard a woman'’s heaith.and safety; and during the third
trimester, the State may regulate abortions in the interest
of protécting potential human life, even to the point of
prohibiting abortions unless necessary to,éave the life or
health of the woman??. This ruling of the - Supreme Court

proved to be a watershed in the history of the abortion issue

i8 -

having far-reaching consequences on the American society and

“raising a heated controversy across the Nation.

22 "Supreme Court Eases Rules on Abortion", U.S. New

and World Report, 5 February 1973, p. 36.
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CHAPTER-II

REACTIONS TO ROE VS. WADE

In arguably "one'of the boldest and most sweeping
decisions of the Nixon Years"! the ‘U.S.. Supreme Court
endorsed a woman;s right to obtain an abortion with a 7-to-2
vote. Thus, with one sweeping déciéion of the Court, all
criminal abortion laws, which restricted access to abortion,

were invalidated.

The Supreme Court, upon re-viewing the history of
the abortion laws, had discovered that the numerous abortion
-statutes functioning in the various states were adopted in
the latter half of the 19th century and were neither anéient
nor derivedrfrom the English Common Law. These statutes were
seen to have been enacted mainly for three reasons, primary
amongst them, the Court found, was the Victorian societyfs
desire to discourage ‘illicit sexualbconduct’; secondly to
protect women from undergoing the operation which _prior to
the development and widespread use of anti-biotics and anti-
septié techniques was a hazardous procedure; and thirdly, due
to thé legitimate interest of the state in protecting

potential human 1ife2.

1 "Abortions: What Happens Now?", NewsweeXk, 5
February 1973. :

2 Peter Woll,'Constitutional Law: Cases and _Comments
(New Jersey; Prentice - Hall, 1981).
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The landmark cases which led to the establishment
of the basic law governing abortion were Roe vs. Wade .410.
U.s. 115, and Doe vs. Bolton 410 U.S. 179. ‘Roe’ and ‘Doe’
were pseudonyms adopted by two parties frdm Texas and
Georgia, who challenged the abortion laws of their reépective
states in what was described as ‘one of the most fiercely

fought legal battles’ in the nation’s judicial history.

In the first -dase ‘Jane Roe’;A a divorcee from
Dallas who worked as a waitress, filed a Case questidning the
constitutionality of the Texas criminal abortién statute.
She had been denied a safe, clinical abortion and the
services of a cémpetent and li%énsed physician simply because
the continuation of her pregnancy did not .appear tb be

endangering her life.

In the accqmpanying case, ‘Mary Doe’, . a 22 year old
house-wifevfrom Atlanta went to court when her request for a
therapeutic abortion was turned down. ‘Doe’, who was a
mother ‘of three children, had been forced to give them .up—-
two, to foster homes and one, for adoption - because of her
poverty. This suit was filed together with physicians and
nurses, clergymen and social workers, for ‘Doe’ and for.othef
women in a similar situation, as well as,vfor the medical

staff who were restricted from practicing-théir professions

freély.

In both the cases, the plaintiffs had based their
protests on the assertion that the Texas and Georgia criminal

abortion statutes circumscribed their fundamental rights and
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freedoms which were guaranteed by the  ___ _..cution. These

constitutional guarantees were for freedom of action and

privacy  in marital, familial and procreational matters, due

process of law, and equal protection of the laws under ‘the

First, Fourth, Fifth, Ninth and Fourteenth Amendments to the

U.S. constitution3.

The Texas law was typical of the various
restrictive statutes, in effect at that V-time, which

considered it a criminal offense to perform any abortion that

was -not necessary to save the life of the pregnant woman.

This law was 'inyalidated by the Supreme Court in its
entiretf.‘ The Court proéléimed that state abortion laws that
prohibited abortions except to save a Qoman’s lifé, without
takihg into account the stage of pregnancy and other
important considerations, violated the Due Process clause of
the Fourteenth 'Amendment, TheKSupremev Court acknowledged
that population. growth, pollution, poVerty' and racial
overtones complicated_the controversy surrounding abortion

which was by nature a "sensitive and emotional issue".

The Georgia law, which was considered to be more
liberal than the Texas law, was patterned after the Model
Penal Code of the American Law Institute, and allowed

therapeutic abortions for a number of reasons. However, all

abortion cases had to meet certain conditions before they
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3 Roy D. Weé%%erg, Family Planiﬁgggndﬁfhe Law (New
York; Oceana Publications, 1979)%Eps 22.
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were considered?. Thus, only residents of Georgia could
request therapeutic abortions. The apblicants in turn, had
to be screened and approved by a .hospital committee.-
Moreover, ’two doctors, other.than the woman’s attending
physician, were required to independently recommend and
certify that an abortion was required in view of the risks
involved to the patient’s life or health. And the_‘abortion
procedure_had to be perfcrmed in a hospital accredited by the
Joint Commission on Accreditation of Hospitals, The Supreme
Court struck down these conditions‘in_theA.Georgia abortion
statute on the grounds that they unduly restricted a woman’s
rights. Their imposition, the Court said, was not justified
since the woman’s health and safety was more than adequately
protected by the general laws regulating medical practice and
the licensing requirements of the state.

Similariy, the requirement of recommendation by two
other doctors was found to be unnecessarily restrictive, and
that of limiting acceSS'only to residents, irrational. The
Court argued that the denial of medical care, to any person
who was present in the state, was unjustifiedS. | Besides,
limiting the availability .of abortion services only to
~residents was violative of the ‘privileges and immunities
clauSe’v of the Fourteenth Amendment. This clause protects
the rights of people to.traVel'from one. state to another for

commercial or other legitimate reasons, including medical

care.
4 Ibid. p. 23.
5 Irving Sloan, The Law Governing Abortion,

Contraception and Sterilization (New York; Oceana
Publications, 1988), p. 15.



The victoriés of ‘Roe"aﬁd ‘Doe’ against stéte
officials in the abortion cases resulted:in'theiéutlawing of
‘nearly all the abortion statutes in the U.S. The Georgia
case decided by the Coﬁrt>necessitated alterations and re-
writing of more liberal abortioﬁ'stétutes in fifteen sfates;
Thé Texas case, on the other hand, resulted in the mass
repeal of abortién statutes in.thirty-one states. . The Court
proclaimed the criminal abortion statutes to be violative of
the \right to pfivacy against governmental'action’_ implicit
in the due process clause of the Fourteenth Amendment. The
‘fight to privacy’ is not mentioned, categorically, anywhere
in the U.S. constitution. It is, however, implicit in the
‘zones’ of privacy which have been created by constitutional
guarantees in the Billrof Rights. The ‘right to privacy’ in
associational, - marital and reproductive 'matters is
particularly implied by the concept of ‘liberty’ embodied in
the Ninth Amendment’s reservation of rights to the people and
in the Fourteenth Amendment’s due process clause. This
‘liberty; the court believed, protecfedA more than those
freedoms mentioned eXplicitly in the Bill of Rights and was
ﬁbroad enough to encompass a woman’s decision whether or not
to términate her pregnancy"®. ‘

The Court considered this right to bé neither
absolute nor unconditional. It rejected outright the claims
of certain women’s rights groups that a woman’s right to

abortion 1is absolute and that she is "ehtitledAto terminate

6 New York Times, 23 January 1973, p. 23.



her pregnahcyb at whatever time; in whatever way, and for
whatever reaéons she alone chooses"’. 1Instead, it reaffirmed
that the State has a “compelling" iﬁterést in safeguarding
ﬁealth, v maintainingv medical standards "and protecting
potential human life, by demarcating the limits of the ‘right
fo privacy’, depending upon the stage of pregnancy at the

time of the abortion.

The Court deliberately'avoided speculating on the

question of when human life begins, noting simply that there B

was no convergence in the beliefs of philosophers, physicians

and.different religious denominations. The Court alsb ruled
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out the possibility that the term "person" as used in the

constitution applied alsd to fetuses.  The Court ruling had
kept in mind the historiéal»background, the changed social
environment, and the advancement' of medical technology,
imposing very few resfrtictions on a woman’s righﬁ to

abortion in consultation with her physician.

The state’s interest in the woman’s health and
welfare was not. seen to be gompelling enoﬁgh to warrant any
interference in her abortion decision in the first trimester.
In New York City, under a liberal-aboftion law, the death
rate for early abortions was 2 per 100,000 opefations- (this
was even lower than that for tonsillectomies which was 13 per
100,000)8. Medical data submittea to the Court was

supportive of the fact that the progréss‘ in medical

7 Ibid.

8 Ibid., 28 January 1973, p. 45.



_téchniques “had made abortion ‘one of the safest surgical
’operations’. In-faét.the death ratevassociated with a full
term pregnancy,- inclpding child birth and the post-natal
period was more than 20 per 100,000, much higher than that

for early abortions.

The opinion of the Court on Roe vs. Wade was
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written by Justice Harry Blackmun. The Court majoritY'

agreeing with the verdict comprised of seven Justices :
William O. Dougias, William J. Brennan, Jr., Potter Stewart,
Thurgood Marshall, and three Nixon-appointees, namely, Lewis

F. Powell, Jr., Harry A. Blackmun and Chief Justice Warren E.
Burger.

|

President Nixon had earlier expressed his .

opposition to liberalized abortion policies in a letter he
sent to Cardinal Cooke, in May 19722, Calling the abortion
law repeal campaign of the archdiocese "a noble endeavour",
the President said that he wished to .associate himself
"personally with the Cardinal’s opposition to the law.
Ironically, only oﬁe of the four Justices appointed by Nixon,
namely, William Rehnquist joined the lone dissenter Justice
Byron R. White. Justice White called the decision "an
exercise of raw judicial power", saying that "the Court
apparently values the convenience of the pregnant mother more

than the continued existence and development of the life or

potential 1life which she carries". He maintained that. the

9 Ibid., 23 January 1973, p. 1.



thrt had;, in its attempt at ‘judicial legislation’,
overstepped its  original function of determining the

intention of the drafters of-the constitution.

The Supfeme Court’s broad sanctions to abortion by
an over whelming majority'.surprised' almost everyone -
pléasihg the proponents and infuriating the opponents of
liberalized abortion laws. Perhaps most astonishing of all
was the ‘explicit detail’ and broad scope of the guidelines
laid down for the enactment of liberalized abortion laws. by

the states.

Leading the opposition and the hundreds of the
Right-to-Life Committees around the country was the Roman

Catholic Church. The immediate reaction of the Roman
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catholic leaders was strong condemnation of the "utilitarian

judgement" which was "an ﬁnspeakable tragedy for the nation",
and a "monstrous injusticeﬁlo. cardinal Cooke of New York
and Cardinal Krol of Philadelphia, who were in the forefront
of Catholic reaction, called the Court’s action "shockihg"

and "horrifying" and asserted that it would "set in motion

developments which are terrifying to contemplate". cardinal

Krol who was also the president of the National Conference of
catholic Bishops added that "judicial decisions are not
necessarily sound moral decisions"1l Claiming that the Court

ruling  was incompatible with their faith and moral

10 Ibid, p.=20.

11 _ Ibid.



convictions, the,Roman Catholic Bishops’ Committee for Pro-
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Life Affairs, urged the hospitals and health-care persbnnel,

under its auspices, to refuse to provide abortion on request.

A pastoral message issued by the National Council
of Catholic Bishops warned Roman Catholics that they faced
excommunication if they underwént an abortion; if they
persuaded others to have an abdrtion; and if they perfbrmed
the abortion procedurelz. It warned that this would amount
to being "guilty of breaking God’s Law" and would 1lead to
automatic: ex-communication of the subject who  would,
thereafter, be debarred frém receiving the sacraments{ as

‘well as, a church bur?al.

A Virginia group of Caﬁholic laymen even called for
,the excommunication of Justice Warren J. Brennan, the Courts’
only catholic and pért of the majority. This "symbolic
gesture" was immediately complied with and was greatly

applauded by the anti-abortionists.

The Church accused the Court of taking over the

powers and responsibilities of fifty states to protect human’

life, and of ignoring the people’s will as expressed in

12 Ibid., 15 February 1973, p. 20.
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referendums and legislationsl3.

This charge was brushed aside by the pro—aboftion
groups who argued that the main anction of the Supreme.Court
was to interpret the constitution and not to apply "the will
of the people", whatever that may be at a given time. Others
supported the view that it was the duty of the people to
"resist the impulse to amend the constitution everytime é
large group of people disagreed with a judicial decision"14,

The pro—abortionists also expressed their concern
at the President’s regressive'stand on the issue ‘and his
support to the catholic opposition to the law. The
opponents, however, defended his stand saying that in allying
himself with the anti-abortion forces, the President had
correctly assessed the public mood against "permissiveness".

According to cCatholic belief 1life begins at
vconception.and, therefore, abortion is equivalent to mﬁrder.
Nevertheless, it 1is interesting .to note that catholic
doctrine on the question of abortion and the beginning of

human 1life had changed several times over the centuriesl®.

13 The referendums seeking broadly liberalized
abortion 1laws in North Dakota and Michigan in
November, 1972, were defeated,according to pro-
abortion groups, due to two factors: last minutes
"shock" campaigns , and being close enough to New
York. Thus, it was easy for the residents to vote
against liberal abortion laws when they had access
to 1legal abortions in New York. In fact, two-
thirds of the abortions performed in New York ' City
under the liberal laws, from 1970 to 1972 were on
non-residents, of whom 20,000 were from Michigan.
New York Times, 2 January 1973, p. 24.

14 Ibid., 24 January 1973, p. 40.

15 New York Times, op. cit., n. 13.
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From 1591 until 1869 the Church was of the view that the
unborn infant acquired’é soul only with ‘the first movement
of its body’ or ‘quickening’ which normally' ocEUrs betweeh
the twelvth and fifteenth week of pregnancy. Thus, an
abortion performed before that time seemed to have »béen a
minor offense. The Church’s, present view that human 1life
-begins at the moment of conception had been adopted' as

recently as roughly a century ago.

Anti-abortion forces have likened the Supreme Court
ruling on abortion to the Dred Scott decision in 1857, which
declared that a Negro was not a citizen ¢ although ‘he may
have ‘a beating heart and ‘a functioning brain and be

l

n'16.v Legally, the black man was not a

biologically huma
person and therefore could claim "none of the -rights and
privileges" granted under the constitution. Similarly, in
Roe Vs. Wade the Supreme Court asserted that the word
‘person’ as used in the Fourteenth Amendment doés not apply .
to the fetus and that forbidding abmtions violates the
mother’s ‘right to privacy’. To the anti-abortionists, this
decision ranks in infamy with the Supreme Coﬁrt’s endorsement
of slavery. The Court had, then maintained that freeing
slaves would unconstitutionally violate the owner’s right of
property. This decisiOn had been overturned by the passage

of the Fourteenth Amendment, eleven years later.

16 "a Stunning Approval for Abortion", Time, 5
February 1973. ’



Another objection raised by “the anti-abortion
forces was on the Court’s view that the exact moment of the
beginning of human 1life was in doubt, as ideologies and
beliefs differed on the topic. They reiterated that a
"presumption of life" should be used in cases where the legal
existence of the unborn was in doubt. This argument was
derived from the "presumption of innocence" used in the'legal

system for the protection of individuals against unjust
17 |

accusations

The Supreme Court ruling had been more liberal than
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‘what the anti-abortion forces had anticipated. It motivated

them into channelizing their efforts to get a new amendment -

passed to overturn the endorsement of abortion, and to secure

for the unborn "equal protection" under'the constitution.

The Supreme Court ruling on abortion was welcomed
by the pro—abortionisﬁs as constituting a victory for the
womeh’s liberation _movemeht. Pro-abortionists had  the
support of the Planned_Parenthood Federation of America,
civil libertarians, population planners, and radical
feminiéts, and Protestant and Jéwish Clergymen, including

some Roman Catholic priests.

Dr. Alan  F. Guttmacher, an obstetrician and
president of the Planned Parenthood Federation of America
described the Court ruling as a "wise and courageous stroke

for the right to privacy and for the protection of a woman’s

17 New York Times, 2 February 1973, p. 35.
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physical and emotioﬁal health". "By this act, "he said,
"hundreds of thousands of American women every_year will be
spared the medical risks and emotional horrors of back-street
and self-induced abortions"l®, The Americén Civil Liberties
Union, ACLU, too, called it "an important step in the right

direction".

William Baird, a crusader for birth control and
abortion labelled the decision "a triumph" which had

vindicated a woman’s fight to control her own body.

Radical feminists hoped that the Court ruling would
bring to an end the emotional and divisiye argument over what
"should always have been -an intensely private and personal
matter". The prb-abortionists generally égréed on the basic
principle that abortion ought not to be regulated by the 1law
at all, and should be a privaté matter between a woman and
her physician - subject-only to privéte morality and medical

regulation.

Similarly,Lawrence Lader, Chairman of the National
Abortion Rights Action League (NARAL)19 felt that medical
societies and health codes, rather than the state, should
determine when a woman can have an abortion and announced

NARAL would now concentrate on preserving and enforcing the

‘new laws. Ray M.S. Tucker, Chairman of the National
18 Ibid., op. cit., n. 9.
19 Formerly NARAL stood for National Association for

the Repeal of Abortion Laws.



Religious Coalition for Abortion Righté® also felt that
abortion was a highly personal decision that "should be
determined by an individual’s conScience, not by tﬁe dictates
of the Church or the State. The Coalition said that it would
work to Safeguard the right of women to seek an abortion,
while also fighting the attempts of anti-abortionists to
nullify the Supreme.Court decision. N
The Women’s National Abortion Action Coalition,
which had 1lobbied for abortion reform on the basis of
"democfacy vs. hypocfisy" postulated that "democratized
abortion" being a matter of public health was more than‘ just
a women’s rights issue. Representative Bella S. Abzug, a
Democrat from Manhattan denounced the hypocﬁisy of those
Right-to-Life supporters who wanted to undo the abortion
legislation with little regard for the distress of the
unfortunate child "born unwanted", or for the poor woman left
to thé mercies of surreptitious and often unskilled
abortionists. Not falling under the category of therapeutic
abortions these women, "cannot get two psychiatrists to
certify that they will jump off the bridge if they 'are' not
spared the burden of anvunwanted pregnancy", reasoned ahother

Representative Shirley Chrisholm, a Democrat-Liberal from

Brooklyn21.

20 Members of the Coalition included Union of
American Hebrew Congregations, the Unitarian
Universalist Association, the National Council of
Jewish Women, and the Board of Homeland Ministries
of the United Church of Christ, and the Division of
Social Ministries of the American Baptist Churches,
among others. '

21 New York Times, 12 January 1973, p. 30.

32



Studies ehoWed that low income women from minority
groups and other poor communities, including Puerto Ricans
and'blacks, experienced the highest maternel death rate from
illegal, unsafe abortions. Most 1awyefs active in the
abortion field, felt that the Supreme Court decision made it
incumbent upon munieipal and public hospitals with
obstetrical facilities to make abortions available for these

women.

Medical professionals and social welfare groups,
‘through out the country, were encouraged by the reformed laws
to make safe and inexpensive abortions‘readily available to
women. Hospital administrators and medical facilities began
working on policies and procedures to treat an estimated
total of 1.6 million American women seeking abortions
annuallyzz. Several hospitals announced new plans of
increasing. their capacity to perform more abortions, and
their decisions to establish abortionA.clinics in other

metropolitan areas.

Dr. Christopher Tieﬁze,'a demographer with the
Population Council,l warned against misinterpreting the
Supreme‘ Court decision to mean that aboftions performed = in
doctors’ offices or in hastily equipped clinics were risk-
free?3. Abortion clinics he ainsed, should have .ready

access to a nearby hospital, to deal with emergency cases.

Risks of death and other complications, associated with

22 Ibid., op. cit., n. 8.

23 Ibid.



abortions in the second trimester of pregnancy, is nearly
nine times greater than thé.risk of an7_ear1y abortion.
Emergency equipment, such a resuscitater and a blood supply
éhould, he therefore -suggested,Abe mandatory in a  well

equipped clinic.

With the 1iberélization of abortion laws Planned
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Parenthood World Population, announced its plans of running a

nation wide toll-free teiephone referral service in addition

to setting up more abortion clinics to .stop private

entrepreneurs = and commercial abortionists from hiking their
prices. In an effort to eliminate the potential hazards of
abortions performed in doctérs"offices, NARAL, planned on
holding regional workshops and seminars for physicians to
promoté safe abortion methods and advise on how to set up
out-patient abortion clinics. 1In additioh, experts felt,
women too must be educated on the abortion issue, to ensure
that they "obtain the safest possible procedure under the
best possible circumstances". This, they felf, was specially
important in the light of ‘the legacy of adverse physical and

"emotional after .effects 1left by centuries of criminal

abortions’?4%.

Mrs. Harriet Pilpel, an attorney for Planned
Parenthood World Council, observed that the Supreme Court

decision had the effect of invalidating, right away, all

24 Ibid.



existing laws that did not conform. "When the Supreme Court
interprets the Constitution, "she said, "the decision becomes
effective immediately"zs} She thus affirmed that doctors
could go ahead and perform abortions until new laws were
passed. Indeed, within hours of the Court’s decision,

hospitals begal. receiving abortion enquirie526.

Implementation of the Court decision, however was

not an easy matter and varied from state to state, hospital
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to hospital and physician to physician. Although abortion -

was now legal till late in pregnancy, the procedure was still

not easily available. State governments and the American

medical professionjmoved slowly and with extreme caution, to

adopt liberal abortion policies.

In a number of states including Texas, Iowa and

Tennessee, it seemed that no one was willing to make the

first move. Doctors, uncertain of the full implications of.

the new right to abortion, continued to exercise restraint in
agreeing to perform abortions, since their 1licenses could
still be revoked as, for example, in Louisiana. Hospitals
awaited the opinions of their respective  Attorney Generals
on the ramifications of the law and on their legél options

thereby delaying implementation27.

25 Ibid., 24 January 1973, p. 14.
26 Ibid.

27 Ibid., 16 February 1973, p. 1.



In at 1éast five Stétes, the o0ld restrictive ' laws
were suppérted by the courts or the legislatures. Even in
the states where legal or judicial opinions declared state
laws unconstitutional the medical profession took - little

action, particularly when they supported the pro-life

movement.

Clearly, doctors were under no compulsion to oblige
any woman who happened to request an abortion— no where ‘did
the court ruling specifically say that it granted a right to
abortion on demand. Indeed, Chief Justice Burger asserted in
his concurring opinion that "no such right is given"zs, ‘But,
since’ ?octors were no longer legally restrainedv. from
performing abortions-— most women who wanted abortions were
able to get them although this waslnot so easy in the rural

. and non-metropolitan areas with only one doctor??,

The reluctance of the local dpctors and hospitals
to perform abortions willingl},“ forced abortion referral
services to continue sending women to the same places as
beforé the Court decision. As one abortion councellor
explained, women found it easier to go out of state to get an
abortion, than to get invol§ed in the legal haésles of a
court case. 1In fact, in the first few months, - the health
officials of New York City reported no perceptible decrease

in the numbers of non-resident women receiving abortions.
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28 New York Times, op. cit., n. 6.

29 Time. op. cit., n. 16.



Family Planning and population planners expecfed
the states closest to New York to be the slowest in ‘setting
up abortion facilities of their owp30. It was also susﬁected
that legislatures might try to find some ‘loopholes’ to
enable them to get around the ruling and to pass tough. laws
again, - incorporating such "road blocks" as high prices. A
case in pointvwas that of Virginia. The legislature rejected
a bill to bring the Virginia abortion law in conformity with
the Supreme Court ruling, passing instead av'resolution
requesting the Court to reconsider its decision3l, The
attitude in Virginia, that abortion is- immoral, was

reinforced by this action of the General Assembly.
B ‘I ‘
vVirginia’s Attorney General, Andrew P. Miller,

issued a statement advising the state’s medical profession to
disregard tﬁe state’s restrictive law and be guided by the
Supreme Court’s ruling. These conflicting rulings by the
state legislature and the Attorney General resulted in non-
compliance with the Court ruling, by about fifty percent of

the state’s hospitals, even by the end of the year.

Not all states however, were slow to enact and

implement new abortion laws. A review by the New York Times

30 : New York Times, op. cit., n. 27.

31 The Supreme. Court, however,‘requed to reconsider
its decision and invalidated the anti- abortion
laws in 9 states, amongst them Connecticut,

Illinois, Carolina, Ohio, South Dakota, Texas and
Utah, ordering them to comply with its mandate.
Ibid., 27 February 1973, p. 22.



showed that more than a dozen states had brought their laws
into conformity with the Supreme Court decision and several

others were working on new legislation.

The Court’s historic'decision' had far reaching
effects, both intended and unintended, on social policy. By
the end of the year, legal abortions were available in cities
where earlier it was.impossible to obtain the operation.
This had the immediate effect of putfing illegal abortionisté

practically out of business32.

Legalized abortions also had an important effect on
health statistics. Maternal mortality caused by cfiminal,
unsafe abortioAs declined markedly. in addition, fewer
births to "high risk" women namely, the unmarried, the poor
and the older mothers, were recorded. This in turn lowered

the infant death rate.

Readily available abortions aiso indicated a
decline  in illegitimate births, which in turn meant fewer
babies available for adoption. Experts felt that‘this could
also» result in a reduced need for welfare paymen£S- to

dependent children33

. Among the unplanned consequences were a
reduction in teenage marriages (which are twice as likely to
end 1in divorce as those of older couples), as well as a

reduction 'in the number of girls, forced by ' -pregnancy, to

drop out of schools and colleges.

32 Ibid., 31 December 1973, p. 14.

33 Time, op. cit., n. 16.
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Sociologists proclaimed that this promoted the

goals of the women’s liberation movement by giving _téenagers

greater opportunities to develop "extra-familial interests"..

Dr. Phillips Cutright, a professor of sociology at 1Indiana
University and an expert on teenage sexuality denied that the
ready availability of abortion would make teenagers careless

about contraception, maintaining that it would have just the

opposite effect34.

Experts anticipated that thé abortiqn'ruling of the
Court could also encourage a desirable éhifting of the health
care responsibilities from over-crowded hospitals to well
equipped clinics. This, they expected, would not only cut
down on the cost; but would also encourage the participation
of the public. The evidence that abortions can be safely
performed in well-equipped clinics may also, they felt, be
“extended to other areas of health care, such as child birth

and sterilization3°.

A not-so-obvious inference from the Court’s
reiteration of the ‘right to privacy" which worried the
conservatives the most, was ﬁhe likeiihdod_ of lawyers
extending it to other fields, with the purpose 6f limiting

governmental intervention3®.

34 New York Times, 28 January 1973, p.A3.

35 Ibid.

36 Time, op. cit., n.16.
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Perhaps the most impOrtént ‘consequence of the
Supreme Court'svﬁecision was to bring the abortion issue, out
of the back-rooms of the illegal abortionists and into the
mainstream of modern medical care37, greatly benefitting the
poor women. A study conducted by the Planned Parenthbod
' Federation of America before the Supreme Court ruling showed
that non-whité women -~ constituted 47% of the. resident
patients as compared to 42% of whites. in live births; the
ratio was 54% for white and 30% for non-white women. Single
women had a choice betwgen-two equally daunting prospects -
to bear the unwanted child, thus becoming "girl mothers" in a
sOciety  intolerant of ‘unmarried mothefs and their off-
springs; or to resort to ‘local midwives - or incompetent
abortionists. Paradoxicaily,_the soéial stigma attached with -
illegitimate births ' was the greatest amongst white lower
middle and middle class people, the majority of whom support
the Right-to-Life movement. Legalization by the' Court

removed much of this social stigma and guilt attached with

the operation38.

'Although the Supreme Court overruled all state laws
that prohibited a woman’s right to obtain.an abortion in the
first three months of pregnancy, the American public remained

closely divided on whether abortions ought to be legalized.

In 1969, a Gallup Poll reported that 40 percent of

37 New York Times, op. cit., n. 32.

38 Ibid.
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the population favoured legislation, 50% opposed it while 10%"

~were undecided. Three years later, just before the Court
ruling, the figures showed an increase in support of
legalized abortion 46% favoured it, 45% opposed it, and 9%

remained undecided3?.

The shift ih favour of legalized abortion came
"almost entirely from amongst persons ﬁnder fifty years old.
Significantly, the more educated, younger and non-catholic
population formed the bulk of those who favoured 1egi$1ation.
Among peréons with a college education, 63% favoured
legalization asA compared to 44% of those who had attended
high schoecl and only 30% éf those who had frequented l‘gradé'
school. Of the Protestants and Cathplics interviewed for-thé
Poll, 45% of the former and 365 of the latter favoured
legalization of abortion, showing an overall increase of
those in favour. The survey alsd showed that morevmen (49%)
tﬁan women (44%) were in favour of legalization. Three years

earlier, ohly 40 percent of both men and women had favoured

legalization?C.

)

Thus, the Supreme Court not ohly provided a ‘legal
settlement of the abortion issue but was also instrumental
in encouraging the public to see it, increasingly, as a
modern medical procedure and less as a sin to 'feel' guilty

about. waever, as the legal restrictions were removed, the

39 Ibid., op. cit., n. 8.

40 Ibid.



ethical questions about abortion, which the Court had been
unable to settle, became more pressing. Ethicists believed
that society had a sociai responsibility to protect the
"mission of motherhood" and that a mother-to be carried a
"human trust"4l, Leaving the abortion decision to the
pregnant woman and her physician may, they félt, hgrm that
"human trust". Underlying this argument was the assumption

that a fetus is a potential human life and, therefore, a

person.

Anthropologists and behavioural scientists,
however, were in disagreement with this theory claiming ' that
"humanity is an achievement, not an endowment". To them, al
fetus was not a person till it had been socialized but only a.
"coherent system of unrealized capacities". The embryo, the
fetus -and1 the new born,felt anthropologist Ashley Montagu

"must be molded by society and cultural influences after

birth to become truly human"42,

Thus, in effect, the Court ruling gave to every
woman the freédom of letting her consoience decide whether or
nof to terminate her pregnancy depending on "her convictions,
her religious and phiiosophical considerations,’her views on
the right of self-determination and her awareness of the

social and psychological consequehces of abortion".

41 "Abortion on Demand", Time, 29 January 1973.

42 Ibid.
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The Supreme Court mandate in'Roe vVs. Wadé gave the
United States what was in prihciple one of the most
permissive legal policies on abortion in the world, biacing
her at par with the nations 1like Japan, India and. other
countries of Eastern Europe where abortion was freely
available43. Abortion was henceforth»to be guided by the
private morality and medical standards and practices, of the
expectant mother and her attending physician, respectively,

rather than by socio-religious norms.

So "bold and uncompromising" was the Court ruling
that no criminal abortion statute in the U.S. remained
d44

unaffecte . Not even the four states New York, Washington,

Hawaii and Alaska which had broadly liberél abortion laws
even before the Supreme Court ruling, were spared. New York
law, which at first seemed to be in conformity with the Coﬁrt
guidelines permitted abortion after twenty weeks only to
preserve the woman’s life, not_her'health;’while Alaska and
Hawaii also had residéncy requiremehts,' which were sfruck

down by the Court.

The Court was severely criticized for laying down a
set of guidelines for liberalizing abortion laws, which the
critics claimed looked a great deal more like legislation

than adjudication45.

43 "The Abortion Decision", Scientific American, vol.
228, March 1973, pp. 44-45.

44 Time, op. cit., n. 16.

45 New York Times, op. cit., n. 34.




The intensity of emotion with which the American
public reacted to the ruling on abortion was reminiscent of
two more sensitive laws which héd stirred heated debate in
the past, namely those out'iawing Public School segregation
and capital punishment46. The passionate rhetoric of the
pro-abortion anti-activists ahd their efforts at mobilizing

the masses as also the deep seated convictions on the issue

44

resulted in dividing the American population almost equally

vinto those who favoured liberaliéed abortion and those who
opposed 1t. The uncompromising partisan attitudes and .the
"close division of sentiment" ensured that while the matter
had been settled legally, it created enough resistanée and

‘s by .
controversy to make it into a sensitive political 1issue.

46 "Abortion on Demand", Time, 29 January 1973', p. 46.



CHAPTER-TTII

ROE VS. WADE ; CONTROVERSY AND RESISTANCE

The revolﬁtionary decision of the Supremé Court to
liberalize abortion 1laws, expectedly led to the counter-
mobilization of the anti-abortion forces. Their fierce
resistance to the Court ruling generatéd a heated contrdversy
across the nation which madé aborﬁion one of the most

volatile issues in American politics.

Deﬁonstrati§ns and rallies characterized the first
anniversary of the Roe decision, as well as, all the
subsequent anniversaries. Thousands of abortion opponeh?s,
with placards calling abortiohs_‘murdér' and ‘Nazi genocidé',
‘'gathered at the Capitol Hill in Washington_under the aegis.of
the National Right to Life Committee, pressing for a repeal
of the 1liberalized abortion lawsl. 1In the following year
again, an estimated crowd of 25,000 anti-abortionists urged

Congress to amend the constitution to outlaw abortionsz.

The prb—abortion ‘groups, on the other hand, .
petitioned Congress to maintain the éfatus quo on» aborfion
léws, arguing that the abortion decision should be 1left to
the woman in consultation with her doctor subject only to
‘medicalv regulation and private morality’3. Pro-abortion

activists favouring freedom of choice organized a street-

1 New York Times, 23 January 1974.

-2 Ibid., 23 January 1975.

3 Ibid., 27 January 1973.
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march under the sponsorship of the National Organization for
Women, in which some women participants were chained and
others carried placards symbolizing how unwanted pregnancies

and childbirth enslaved them?.

The excessively passionate and emotional rhetoric
of the opponents and sﬁpporters of abortion reflected their
deep conviction and unshakable faith in their respective view
points. Both the sides used all kinds of fair and unfair
means to win over more and more supporters for their cause.
'While the Right-to-Life groups tended to quote the scriptures
(thou shalt not kill) and used appealing terms 1like ‘bro—
life’ and ‘pro-family’, the pro-abortionists used the highly
attractive term ‘pro—Lhoice’, and the forceful argument that

a ‘woman’s sovereign right to her own body is inalienable®.

Anti-abortionists propagatéd the fear that
liberalized abortion laws devalued motherhood and showed a
lack of respect for the sanctity of life. Aboftion, to then,
was akin to the murder of innocenf life which is unable to
protect itself. The supporters of abortion rights retorted
that this argument could be applied by vegetarians to people
with a non-vegetarian diet®. They argued that abortions

would continue even in the absence of a legal status since a

4 Ibid., op. cit., n. 1.

5 "Abortion on Demand", Time, 29 January 1973, pp.
46-47.

6 ~ Fred M., Frohock, Abortion (Westport, Conn.;

Greenwood Press, 1983), p. 82.



large number of women used it as a means of birth-control
when contraceptive measures failed. Experts too felt that
though abortion could never be a primary means of family-

planning, its role as a back-up procedure could not be

undermined’.

Pro-life groups, however, strongly = condemned
abortion as a back-up device for failed confraceptién since,
by that 1logic, infanticide could be used to back-up
unsuccessful abortionsS. Arguing that abortion had become a
profitable business in some big cities, they claimed that
legalized abortion had paved the way for roughly 700,000
legal abortions each yearg. Marjory Mecklenburg, chief of
the National Right to Life Committee, maintained fhat the Roe
décision was a virtual "declaration of war on the unborn
children of America", and that legalization ofvabortion would
claim "more American lives than World War II"lO. 'In- fact,
pro-life campaigns often used coloured and .énlarged
photographs of aborted fetuées as avshock-tactic to invoke
memofies of "war photographé from Vietnam"ll, and to convert
people td a pro-life sténce. Ihese all out efforts of the

anti-abortion groups prompted the pro-abortionists to revise

7 "The - Abortion Decision', Scientific American,
March 1973. '

8 New York Times, 14 February 1973.

9 "Furore Over Abortion: Hotter Than Ever",U.S. News
and World Report, 4 March 1974, pp. 43-44.

10 New York Times, 30 April 1974.

11 , Frohock, op. cit., n. 6, p.2.
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their own strategies. Dr. Alan F. Guttmacher, chairman of
Planned Parenthood World Population declared that they too
would adopt a hard-line approach and wbuld stop relying
exclusively on "arguments conducted on an intellectual
plane"lz; Insisting that it was time to-"pull off the. silk
gloves and fight with bare knuckles", Dr. Guttmacher said
that they would counteract.the right to life activists with
displays of their own showing '"battered and malnourished
babies, frightened 14 Year-old pfegnant teenagers, 'and the

bodies of young women who died in coat hanger abortions"13,

The anti-abortion groups argued that recent studies
in neo-natology and genetics had established that human
existence begins at conception and therefore, started a

national debate on the legal rights of the unborn14

Supporters of abortion charged the anti-
abortionists of being a "compulsory pregnancy pressure group"
which was "willing to give constitutional rights to the

unborn while stripping the rights of the one already born -

the woman"ls.

12 New York Times, 2 January 1973, p. 1.
13 Ibid.
14 Stephen J. Morse, "Family Law in Transition", in

Virginia Tufte and Barbara Myerhoff, eds., Changing
Images of the Family (London; Yale University
Press, 1979), pp. 320-31. '

15 ' U.S. News, op. cit., n. 9.



Most rational arguménts, however, did not focus on
when human life begins, nor was the fact that a fetus vis a
hﬁman life diséuted by the pro-abortionists. 'They mostly
differed from the anti-abortionists in their belief that the
mother’s rights precede.thosé of the fetus. Their emphasis
was more on the guestion of "whose right to life ?” rather

than on just the "right to lifenl®,

Some pro-choice groups asserted that they were more
pro-life than the right to lifers since they endorsed not
just a ‘right to life’ but a ‘right to human living’17. They
supported the view that everj child born should be a 1loved
and wanted child. Moreover, they argued, a chi%d needed to
be well fed and well-housed, he‘needed a good eéucation and
medical care to grow into a responsible citizeﬁ in a good
society, all of which required a good deal of money and
planhingl8. Joseph Fletcher, professor of medical ethics at
the University of Virginia, emphasized that a shift to a
ﬁquality of life" attitude from a "sanctity of life" attitude
reflected an "advancement in social ethics"19. There were
some feminists who wefe against abortion and they felt that

pro-life and pro-choice were both difficult decisions for
20 |

women They insisted that an easy access to abortion would

not lead to a greater equality between the sexes until men

16 Time, op. cit., n. 5.

17 Paul Ramsey, "Protecting the Unborn", Commonweal,
vol. 50, 31 May 1974.

18 New York Times, op. cit./ n. 12.
19 Ibid.

20 Frohock, op. cit., n. 6.



continued to shirk their responsibilities to the family and

society, thus compelling women to seek abortions?l.

Nevertheless, some anti-abortionists were beginning
to recognize the need to give greater importance to women’s
rights than they had been giving in the past. The acting
director of the National Right to Life Committee, Mr. Warren
Schaller, emphasized the need "to stop ostracizing the unwed
mother" so that she can “continue her schobling, her work and
her life in an accepting society" without having to abort the

child if she did not want to?Z2.

The majority of the anti-abortionists, however,
.were under the considerable influence of the Roman -Catholic
Church which had always lent support and backing to the pro-
life campaigns. The Catholic bishops soon.decided to get

organized in their attempt to 1lead the opposition to
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legalized abortions. A ‘'“pastoral - plan for pro-life

activities" was passed by 255 catholic bishops in a concerted

effort to mobilize support for some kind of a repeal
amendment?3, The proposal was to coordinate their 1lobbying
activities‘ in all the 435 congressional districts with the

help of inter-denominational pro-life groups.

21 Morse, op. cit., n. 16.
22 U.S. News, op. cit., n. 9.
23 "Strategy On Abortion", Time, 1 December 1975, p.

59.



Hoping to win the support of anti—abortion
Protestants and Jews, in order to expand and strengthen their
base, the bishops issued a statement that the parish to
national level campaign was an "agency of the citizens" and
not an agency of the Church?4. They also proclaimed that the
programme was not being "6perated, financed or controlled" by
the Church. Earlier, howevet, the Church had helped local
committees receive office space, telephones and other
items?3. In Washington, aqcording_to one spokesman the
National Right to Life Committee had received about half of
its $ 50,000 annual budget from an organization of the Church
— the U.S. Catholic Congressze. Proclaiming that abortion
involves "the murder of the &nborn" the spokesman, Monsignor
.Eugene Clark insisted that it_was "an issue which could not
be compromised nor bent to the ideals of  a pluralistic

 society"?7,

The Church; therefofe, lobbied for an amendment
that would "protect the unborn child to the maximum degree

128 abortion rights advocates protested against the

possible!
lobbying activities of the Church and criticized it as a
misuse of their tax-exempt resources. Women'’s Lobby, a

registered agency which scrutinized 1legislation affecting

24 Ibid.
25 New York Times, op. cit., n. 12.
26 Ibid.
27 Ibid.

28 Time, op. cit., n. 23,
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women filed a suit against the U.S. catholic Cbnference at
the U.S. District Court‘iﬁ Washingtonzg. It alleged that the
Catﬁolic Conference was lavishly spending its time and money
in lobbying for a constitutioﬁal amendment. i£ demanded that
either the Conference be made to register as a lobbying
organization or be deprived of its tax-exempt statﬁs. The
law-suit had the potential of indirectly challenging the tax-
exempt status of other religious institutions as well.  The
Federal District Court, however, dismissed the suit ‘on the
grounds that lobbying was not the principal purpose of the

Catholic Conference.

Some opponents of abortion, inclgding the Roman
Catholic Church, saw adoption as a desirablé alternative to
abortion. They stressed that abortions not only killed
innocent 1life but also made the women sﬁffer from gquilt

feelings and long-term psychological consequences.

- Numerous studies in different parts of the world
proved this to be primarily, a myth3°. Researchers from the
Center for Social Studies in Human Réproductivity' at the
Johns Hopkins Hospital found, in a study of psychological
effects of abortion, that'it was no more traumatic than the
giving of birth31. Inifact, the study showed, it was less
traumatic, as an experience, for women having abortioﬁs in

the first trimester.

29 New York Times, 21 May 1974.

30 Ibid., 21 January 1974.

31 Time, op. cit., n. 5.
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Péychiatrists felt that though abortion is always a
potential majdr trauma, it left no lasting depression or
permanent emotional scars. They maintained that giving up a
child for adoption was more traumatié than deciding on an
abortion32, Feminists denounced all attempts by the Chﬁrch
to ban abortion laws saying that they recognized the "needs
and desires of half the population namely women". Emily
Moore an advocate of abortion rights describéd the activities
of the male-dominated legislatures and the male-dominated
medical profession as typical of a patriarchial society33.
In féct, she pointed oﬁt, it was the "celibate male religious
hierarchy" which Qas "in the forefront of opposition to the

recogriition of women as persons", and that men were loath to

relinquish to women the right to make their own decisions34.

The minority communities and especially the blacks
had their own grievances against the abortion issue. ‘The
black liberation movement charged the government of adopting
programmes for the "planned genocide of black people" in
promoting "birth control in general and abortion : in
particular"35. Militant blaéks argued that in order to"gain
political power the black population needed to strengtheh its
foundations by expénding in size and by thwarting the efforts

of the government to encourage birth control programmes in

32 Ibid.
33 Ibid.
34 Ibid.

35 Morse, op. cit., n. 14.
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poor and black' communities3®.

The controversy and resistance generated in the
wake of Roe vs. Wade was further deepened with the cropping

up of other contentious issues. Some of these were:

- the report and recordkeeping of the abortion cases;

- referral counseling and advertising regulations}37

- conscience clauses and éonsent requirements;

- | the wuse of federal funds for abortions under the
Medicaid programme; and

- the ethics of using tissues from aborted ‘fetuses

for the purpose of scientific research.
o " s
Strong moral arguments, both in favour and against
the various controversial issues activated public support and

engaged both sides of the dispute in various legal and

legislative battles.

Some .states in an effort to impede their health
care facilities from turning into "abortion-mills" passed
laws containing provisions for the protection of individuals

or institutions who refused to perform or assist in abortions

on moral, ethical or religious grbunds38. Thus, doctors,
36 Ibid.
37 Irving Sloan, The Law _ Governing  Abortion,

Contraception and Sterilization (New York; Oceana
Publications, 1988), p. 25.

38 Ibid., p. 19. see also New York Times, 27 July
1974. .



paramedicals, hospitals and clinics could refuse to
participate in the termination of pregnancies on the basis of

"conscientious scruples" = without fear of legal or

55

disciplinary action. By and large, the courts ruled that the.

private hospitals were under no constitutional obligation to

accommodate women seeking abortions.

The "“conscience clause" was supported and defended

by the anti-abortionists on the grounds that it affirmed the
right to freedom of religion and was, therefore, not

unconstitutional32.

The advocates of abortion,' heVertheless; erared
that this clause might. be used as an excuse for not
performing even those abortions recommended for such médical
reasons as fetal distress, Rh incompatibility, toxemia  or
ectopic pregnancy40. Moreover, they felt that those
hospitals, public as well as private, which réceiQed tax
exemptions, federal funds and other Such benefiﬁs ought not
to be freed from the obligation of providing all their health
services. Otherwise, they argued, poor and low-income women

might be forced to face undue hardships.

The dispute over the provision of consent as a pre-
condition for abortion in various statutes also excited a lot
of discussion. The ‘consent'requirement’ had two aspects -

L . /
firstly it required the informed and coercion-free consent of

39 | Sloan, op. cit., n. 37.

40 Ibid.
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the pregnant woman. This provision, seemingly designed' with
the intention of discouragihg women from opting for
abortions, required that the woman be givén a detailed
description of the stage of development of the fetus4l,
Moreover, she had also to be informed about the abﬁrtion

prbcedure to be used and its effect on the fetus. The

Supreme Court upheld this provision.

The second aspect was regarding spousal or parental
consent, both of which the Supreme Court declared as
unconstitutional on the grounds that this would amount to
giViﬁg "veto power" to a third party, which couldAabridge the
fundamental “rigPt to'privacy“ of the woman recognized in Roe

vS. Wade42.

In Planned Parenthood of Centrd@l Missouri vs.
Danforth, 428 U.S. 52 (1976), the Court pronounced.thaf the
traditional rights of the parents to control their ﬁinor
child, and the interests of the husband were 6utweighed by
those of the woman. It held that since carryingba pregnanqy
tb term,vand bearing the child demands a greater involvement
and contribution from the woman in terms of time, energy and

resources, "her choice should prevail" over those of the

others43.
41 Ibid.

42 Ibid.

43 : Sloan,'op,cit. n.37, p.22.
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‘While on the one hand feminiéts_aréued that such
familial decisions were, in any case, outside the effective
jurisdiction of the Court, the supporters of the consent
requireﬁent felt that outlawing this provision would
seriously undermine the role of the.family. They érgued that
parental consent in the case of minors should be compulsory

as it is for any other surgical procedure44.

Max A. Coots, a ﬁinister of the Unitarian
Universalist Church in New York, expressed the view held by
‘many -~ that in leaving the abortion decision to the
discretion of the woman, the "biological father of the unborn

child" was being denied his "right of parenthood“45.

Amitai Etzioni, professor of sociology at Columbia
Univetsity and director of the Center for Policy Research,
too held the view that by not giving the husband a right to
be informed and consulted, and by letting the woman make a
‘unilateral decision on terminating her pregnancy the Ccourt
'was in effect, disregarding the marital contract they were

under46

. She pointed out that since the husband was under a
legal commitment to provide for his children, even in case of

a divorce, so he should have the right to stake a claim to

any "incipient future child" of his.

44 "A Stunning Approval for Abortion", Time, 5
* February 1973.

45 Max A.Coots,"On Abortion", Progressive, Vvo0l.38,
November 1974. . :

46 Amitai Etzioni, "The Fetus : Whose ' Property ?",
Commonweal, vol. 98, 21 February 1973. ’




Another issue which raised a lot of controversy was
the point of "viability" of the fetus which, theoretically,
demarcated the end of a woman’s right to get an elective
abortion, and the beginning of the legal rights of the
‘ fetus?’.
when human 1life begins, the Supreme Court had selected
"viability" as the point at which the State’s : interest in
potential life was "compelling enough" for regulation of even
prohibition of abortion except when the mother’s 1life or
health was in jeopardy48. Viability was, thus, defined ' as
that stage ih the development of the fetus, usually attained

after the seventh month, when the fetus is capable of

surviving outside the womb if born prematurely. As it

In the face of various conflicting ideologies about

happened, new developments in medical technology and

neonatology made "viability" possible a lot sooner than was

the case when the Supreme Court had 1laid down the law;

"Viability" had Since',become a "function of medical
technology", making it impossible to lay down a fixed age or

weight at which the fetus could survive49:

This was also due
to the fact that "v1ab111ty" varied from fetus to fetus.
"Viability" as the criteria for recognizing the clalms of the

fetus to a "right to life" 1led to a lot of conflict in legal

and medical circles. The ambiguous definition of "viability"

47 Frohock, op. cit., n. 6, p. 94.
48 Sloan, op. cit., n. 37, b.-l?.

49 Frohock, op. cit.; n. 6, p. 86.



was seized upon by the opponents of abortion,to wage many

legal battles on the grounds of medical ethics.

A case in point which started a nation-wide debate
and controversy was that of Commonwealth vs. Kenneth Edelin
(1976)50. Dr. Edelin, a senior obstetrician énd gynecologist
at Boston City‘Hospital, Massachuéetts, was 1indicted for
manslaughter of a 20-24 week old, allegedly viable, male
fetus in a legal abortion. Thé charge was that the fetus was
dellvered alive when removed from the body of the mother and
would have survived had Dr. Edelin tried to save its 11fe by
employing medical equlpment to resuscitate it. Instead of
which, Dr. Edelin was said to have dispihyed "reckless and

wanton conduct" in simply letting the fetus d1e51

Dr. Edelin, a Black-American, who was well known
for his commitment to indigent patients, regarded legal and
safe abortions as a necessary alternative to the "coat-
hanger" abortions the poor often resorted to in

52, The predominantly-Catholic, all-white members

desperation
of the jury, found Edelin quilty of manslaughter. But his
conviction was overturned by the Massachusétts Supreme
Judicial Court on appeal that the racial énd religious bias

of the jury had deprived him of a fair trial in Boston®3.

50 New York Times, 12 January 1975.
51 Ibid., 13 April 1974.
52 New York Times, op. cit., n. 50.

53 Ibid., 17 February 1975.



The Massachusetté Supreme Court struck down his'convictipn by
the Boston Criminal Court on the grounds of there being
‘insufficient evidence in supbbrt of the claim that the fetus
had been born alive®4. Medical experts had supported this
verdict, asserting that the chances of a fetus being born

alive at about 24 weeks were 1 in 100°2.

Though Dr Edelin returned to his practice;. the
Boston trial which he felt was more of a - "witch-hunt", ﬁad
far-reaching legal, ﬁedical and socio-economic repercussions
on the practice of abortion and paediatricsSG. The Edelin
tpial, adcordihg to experts, had no parallel "in the annéls

n57 and was said to have left an "indelible

of medical history
imprint on American medicine", bringing to the fore difficult
guestions 1left undecided by the Supreme Court in its Roe

decision in 197358.

Many hospital boards reviewed their abortion
policies keeping in mind their vulnerability to being

prosecuted for manslaughter in cases of late legal

54 Frohock, op. cit., n. 6, p. 88.
55 New York Times, op. cit., n. 50.
56 Ibid., ob. cit., n. 53.
57 - Ibid., op. cit., n. 50.

58 Ibid., op. cit., n. 53.
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abortions>? Many new and revised policies were announced in
the wake of the Boston trial, where hospitals refused to

perform abortions after 16 or 20 weeks®0

The trial was widely <criticized for its
"intimidating effect on doctors" and for its "quasi
political" nature, which according to abortion advocates,
streogthened the possibility of a resurgence of illegal
abortions®l. Editorials in newspapers described the efforts

of opponents of abortlon "to set social policy in criminal

courtrooms" as constltutlng a "gross abuse of legal power"62

61

Many felt coHcerned at the reluctance of the medical

profession to do late abortions (though these constituted
only about 15 per cent of the case load)63. They argued that
this would have grave consequences for those pregnant women
who are "very young, poor, badiy educated, msntally ill or
carrying fetuses with genetic disorders" -~ since tests

determining normalcy of the fetus can be accurate only when

59 After a Conviction - Second Thoughts About
Abortion", U.S. News and World Report, 3 March
1975, p. 78."

-60 Ibid.
61 New York Times, op. cit., n. 50.
62 Ibid., 14 February 1975.

63 U.S. News, op. cit., n. 59.
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pefformed at a later stage in pregnancy64. Experts feared
that the anti-abortion forces, in their.attempts at "skirting
‘the Supreme Court rdling, would do irreparable damage to the

' cause of rational abortions"®3,

Though the jubilation of the anti-abortionists, at
the conviction of Dr. Edelin in the Boston trial, was cut
short by the Supreme Court which rescinded the verdict, the
publicity of their stand »that "abortion equals murder"
prompted them to attack the issue from other 1legal fronts.
At about the same time as the criminal ‘proceedings against
Dr. Edelin, four researchers were arrested in Boston fof
violating a 19th century law Against ‘grave-robbing’66.
These researchers had used fetal tissue from aborted fetuses
for medical research which was partly funded by the"
government. Studies showed that many research hOSpitaiS in.
Boston had been following the traditional medical praCfice of
using fetal tissue for crucial health related research. -In
fact, medical history revealed that the development = of - the

‘polio vaccine which had contributed "to the health and

happiness of all humans", had been possible through such an

64 Ibid.

65 New York Times, 19 February 1975.

66 Ibid., 13 April 1974.
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illegal act®’. It had moreover, won the Nobel Prize in
Physiology and Medicine for the year 1954, for Drs. Thomas H.

Weller and John F. Enders of Harvard University.

The public outcry against fetal experimentation led -
to the imposition of a ban by the Congress on all bio-medical
research using fetal tissue, supported directly or indirectly
by the federal department of Health, Education and Welfare

HEW, except where it benefitted the fetus.68_

Since the majority of fetal-tissue research was
supported by the National Institute of Health, NIH,‘ all
biomedical research virtually came to a stand still. While
doctors protested that "lay groups of citizens" could not
make knowledgeable decisions on fetal experimentation many
biomedical ethicists felt that fetal research and tissue
» transplantatioﬁ should be regulated since the '"morality of
the issue could not be over-ruled by a scientific argument
alone®®. Just like Dr. Edelin, the scientists in the fetal
tissue research controversy, too were seen to be convicted
more on political grounds than under charges of malpracticing

their professions.

Another contentious issue on which the anti-
abortion movement managed to secure a victory was that

regarding the use of federal funds for abortion procedures.

67 Ibid., 2 March 1974.
68 Ibid., 8 June 1974.

‘69 Ibid., 22 February 1973.



In June 1976, Representative Henry J. Hyde proposed an
amendment | to the Labour-Health Education and wélfare
appropriations (HEW) bill in the Congress, that would
prohibit the financing of abortions with federal funds’0,
Arguing that just because there existed a right to abortion
did not mean that the staté should have to pay for it, the
abortion opponents mobiliéed tax-payers into protesting

against the public financing of "mass scale genocide".

Pro-abortionists, however, argued that denying

G4

~Medicaid funds for abortions would victimize the poor, black

and other minority women who for the major part, depended on
hospitals run by the State. Depriving them of public | funds,
they warned, would only force them back to illegal

abortionists in back-alleys thus leading to a  greater

"genocide"71.

Anti-abortionists challenged that a woman’s right
to her own body did not give her a right over tax-payers’

money and that tax-payers were being deprived of their'.riqht

"to refuse paying for abortions on moral grounds. The pro-

~abortionists contested this charge alleging that prohibition
of federal funds for elective abortions was unconstitutional

and discriminatory against the poor since it violated the

"equal protection" gquarantees of the the constitution’?. To
70 Frohock, op. cit., n. 6.
71 Morse, op. cit., n. 14, p. 188.

72 New York Times, 14 June 1974.



their dismay, however, the Hyde‘Amendment was passed in the
House of Representatives after "an unusually brief debate" by
a vote of 207-to-167/3. The US senate on the other hand,
voted 57-to-28 to strike it down. A deadlock was brought
about when the House-Senate Conference Committee could not
arrive at a compromise. Later, an agreement was reached by
both the chambers to‘permit reimbursement .of funds fof
thefapeutic. abortions, the vote being 256-to-114 in the

House, and 47-to-21 in the Senate’4,

The legal battles which followed soon after were
settled by the Supreme Court, which proclaimed that "federal
or state funded Medicaid programmes did not place states

under any obligation to fund_non-therapeutic abortions"’3,

Feminists and pro-abortionists criticized the Court

ruling for "undermining the spirit of Roe" by severely

curtailing privacy and procreative choice’®. They ‘also
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cautioned against the 1likelihood of a greater burden on

federal funds as a result of refusing Medicaid to poor women,
who '"unable to afford an abortion, would have the baby and
then go on welfare"’7. a study conducted by the New York

city Health Services Administration supported this argument.

73 | .Frohock, op. cit., n. 6, p. 113. \

74 Ibid.

75 Morse, op. cit., n. 14.

76 Ibid.

77 "What Happens‘Now'?", Newsweek, 5 February 1973,

p. 66.



It estimated that there would be an additional 24,000
children on New York City’s welfare rolls if the  liberalized

abortion law was repealed78.

Archbishop Joseph L. Bernardin, president of the
National Conference of Catholic Bishops criticized what he
called the "elitist attitude "that "abortion is good enough
for the poor" since it costs less than ‘child—bearing and
child rearing-’9. Mihority leaders like Jesse Jackson were
antagonized by the utility arguments which suggested that
abortions are less costly to the,fax—payers'than SUpporting

mothers and their children under welfare programmesao.

. 3
Encouraged by their success in the Medicaid issue,

the anti-abortionists sought to score other victories by

attaching riders and conditions to other appropriations
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bills. Already the Legal Services Corporation Act of 1974

prohibited the use of corporate funds and .the services of its

attorneys for women bringing litigation suites for non-
81

therapéutic abortions®!. A provision was attached to the
78 New York Times, 24 June 1973. |
79 "Ban All Abortions ?", U.S. News and World Report,

27 September 1976.
80 ~Frohock, op. cit., n. 6, p. 129.

81 Ibid., p. 117.



Foreign Aid 1law prohibitihg the use of funds for noh—
therapeutic abortions82.

| In popular view while the Supreme Court decision in
Roe vs. Wade was seen to be enshrininé the pro-choice stand,

in the.Medicaid decision it was the pro-life position which

-

had been vindicatea®3,

Repreéentatives and Senators, sympathizing with the
pro-life view received hordes 6f letters from their
constitutents pledging support and asking for constitutional
amendments to overturn the Supremé Court decision' legalizing
abortions. The movement to amend the U.S. constitution to
out-law ali abortions has been described ?g"one of thé most
highly charged issues to haunt the Congress"84. It resulted
in the introduction 6f three "Right-to-Lifé" amendmenfs, one
in the House of Representatives and two in the U.S. Senate.
Representative Lawrence J. Hogan; a Republican from Maleand,
was the sponsor of the Hogan Amendment which stated that no
human being "from the moment of conception" on shall be

 deprived of life without due process of law or be denied of

82 . In 1986, under this provision, the U.S. cancelled
the allocation of $ 10 million for the U.N.
sponsored population control programmes in China
and other Third World countries, on the basisof
reports which suggested that the aid package was
used, partly, to finance co-ercive - abortion
policies. New York Times, 28 August 1986.

83 Frohock, op. cit., n. 6, p. 118.

84 . New York Times, 21 May 1974.
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the equal protection of the laws®®. The Hogan amendment made

no exceptions for therapeutic abortions.

The Helms Amendment, as well as, the Buckley
Amendment aiso soughﬁ to get the basic right to lifg of
fetuses to be-integrated in the constitution. Claiming that
the word "person" as used in the constitution included also
the wunborn child "at every stage of its biological
development" they proposed that'the due process andlthe qual
protection clauses of the Fifth ahd the Fourteenth Amendments
bé extended‘to the fetus86.
; The Buckley Amendment differed from the Helms
gmendment in that it allowed for abortions when the mother’s
life was in danger. Cardinal Krol archbiéhop of Philadelphia
and president of the U.S. Catholic Conference and other
archibiShopé who testified before the Senafe Subcommittee on
Constitutional = Amendments, féfuéed to support the Buckley
Amendment because vof this provision. Besides the Roman
catholic Cardinals, the Senate Judiciary Subcommittee heard
testimonies from noted scientists and geneticists amongst
whom were Dr. Gerald M. Edelman, a Nobel Prize ﬁinner,

medical specialists from France and New Zealand, as well as

politicians co-sponsoring the amendments37. Well-known
85 Frohock, op. cit., n. 6, p. 113.
86 Coots, op. cit., n. 45.

87 . New York Times, op. cit., n. .84.
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supporters of the women’s movement like Gloria Steinen,
Margaret Mead, Joanne Woodward and Billie Jean King decried
the inadequate number of testimonies from women who they
argued, were the ones to be directly affected by any change
in legislation. A telegram to this effect was sent by thenm
to Senator Birch Bayh, Chairman of the Senate subcommittee
who acknowledged the abortion issue to be one of the most

volatile in American ‘politics.

Hearings were held at regﬁlar intervals in the
House of Representatives and the U.S. Senate in the 93rd
Congress. The various divergent views on abortion were
debated, as} were the implications of the Roe vs. Wade
deciéion liberalizing abortions and the contemporary
abortion practices; the consequences ofvthé proposed fight to
life amendments, with the bishops stressing on the need for
such amendments to discourage theltaking of innocent lives,
and the advocates of abortién contemplating the consequences
of granting éivil rights to the fetus and expressing their
opposition to the incorporation of religious lbeliefs into

legislation.

However, anti-abortion forces were vaware that
constitutional amendments are 1long drawn out procedu:és
requiring ratification by a two-thirds majority of both the
chambers of the U.S. Congress, as also by three-fourths of
the state legislatures. They, therefore, concentrated their
efforts more on getting the  "Right-to-Life" sfatute

incorporated in  the Fourteenth Amendment. Leading



newspapers while applauding the "legitimate and desirable

function" of the Senate Subcommittee hearings in a democratic

pfocess, urged the members of state legislatures, ‘and

Congressmen not to give in to organized pressure groups88;

/s

The U.S. Congress failed to take any action on the
proposed amendments after the hearings_ and made no
endoréements. Abortion, therefore, retained its legal status
to the smug satisfaction of the freedom of choice,' abortioﬁ—

rights activists.

The anti-abortionists, however, continued with

their concerted efforts to keep the issue constantly in the

news — organizing "Right-to-Life" demonstrations,
distributing liferature on abortion with graphic photographs
of aborted fetuses, picketing abortion clinics,_ mailing to
the Congressman thousands of letters to press for legislative
éction; In fact they were éo determined and vociferous in

their pressure tactics and lobbying activities that ‘they

‘emerged as a single issue interest group89. Their relentless

efforts which at times served only to alienate even strong
supporters and stmpathizers v specially through such
offensive activities as bombings of abortion clinics, made
abortion emerge as an important political issue. It was

mainly due to the activities of the anti-abortion forces,

NI .

88 ) Ibid., 9 March 1974.

89 Frohock, op. cit., n. 6, p. 120.



therefore that abortion came to be ranked along with such

other sehsitive issues like gun-control, busing, employment

and social spending, in election year politics®C.

90 P.P. Wieck, "Three Incendiary Issues : Abortion,
Guns, Busing", New_Republic, 2 November 1974.
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CHAPTER IV

Political Aspects of the Abortion Issue

In the 1960s and 1970s when routine party octivity
seemed to have declined considerably, campaign strategists
found that moral issues like abortion still had enough clout
to mobilize the masses politically.1 A deeply committed
minority’s ‘"paranoid- concern" with the abortion issue was
motivating enough for it to pérticipate in the political

process. 2.

Studies conducted on the lobbying activities of the
pro-life groups point out that the circumstances whiFh
focused public attentionlonlthis sensitive issue , reéulted
due to the absence of powerful party organizations which are
instrumental in setting political agendas and which encourage
the settlement of complex issues through accommodation and

compromise.3

The declining power of political parties and of
political organizations, at the city and county 1levels, it
seemed, had made the candidates and public office holders

vulnerable to the pressure tactics of anti-abortionists. The

1 Gillian Peele, Revival and Reaction : The Right in
‘Contemporary America (New York; Oxford University
Press, 1984), p. 8.

2 Ibid., p. 44.

3 Michael Margolis and Kevin Neary, " Pressure
Politics Revisited : The Anti-Abortion .
Campaign", Policy Studies Journal, vol. 8,

1979-89, p.699.
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absence of party platforms, coupled with the political
indifference of the public made many candidates lose out on
the benefits of a‘party endoréemént or incumbency. Thus,
these candidates-teﬁded to react defensively to the issues
raised by the mass-media and_interest'éroups; This behaviour
was in severe contrast to that of the responsible political
~leader ship in American politics which had earlier played . a
vital role in bringing particular issues of sbciél importance

to the attention of the public.4

The surprising emergence of the abortion issue on
thé political hérizon of 1976 and its being placed on the
national agenda was, in the vieﬁ of politica& scientists,
‘partly due to fhe ﬁnyielding attitude of the éro— and anti-

abortion forces and partly due to the successful political
strategy of the New Right to organise a powerful i
movement by exploiting the ‘diséontent’, of the politidal and
religious right.5 Thus, 'motivated by narrow- minded
politiéal interests, the right wing forces lét the abortion

issue occupy an* important place in their pdlitical agendas.

The emergence of the abortion issue in the politics
of the 1970s surprised politicians, campaign strategists and
media persons alike. Newspapers reported that the candidates

were increasingiy made to substantiate their positions, not

4 © Ibid.. p. 713.

5 Michele Mckeegan, Abortion Politics : Mutiny in
the Ranks of the Right (New York : The Free Press,
1992), p. ix. . -
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only on such perennial issues as  social spending,
unemployment and inflation put also on the "surprise

6, Thus, it was with "surprising

emotional issue" of abortion
suddenness" that the abortion issue came to dominate the

_political campaigns of the 1970s.

As an issue abortion facilitated the building up
of new political coalitions among "regional subcultures" in
the United States,. as also the realigningv of old
constituencies, 'ana mobilization and linking up of new
ones.’ Moreerr, as political theoreticians _point out,
this volatile issue' shook-off the political apathy of

Protestant evangelicals and fundamentalists dn one side and

Roman Catholics on the other.

Political experts generally agree that few issues
on the national agenda in the 1970s were as poteht"éé
abortion in integrating the Church into the political
mainstream. The conservative religious hierarchy,vaware of
the benefits of forming coalitions with’other groups having
similar objectives, encoufaged its members to work - with

potential political allies. - Consequently they argue, these

OO religious conservatives not only learned "the
techniques of effective organization in politics" but also
6 "Down to the Issues", U.S. News and World Report,

1 March 1976, pp. 13-15. :

7 _ Peele, op. cit., n. 1, p. 72.
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learned the tactics for launching their own crusade- 1like

lobbying campaigns.8

Thus the ‘poiiticization’ of | the religious
hierarchy proved-to be largely beneficial to the political.
conservatives because of the potential of the abortion issue
to attract the . conservative votes. The abortidn} issue,
therefore, was instrumental in brihging together  the
religious right in America with the new political right and
this coming together was mutualiy beneficial‘ to both the
groups, not only in the present context but alsb for futﬁre
campaigns on other conservative or moral issues.

|

The political - leaders realized that taking the
‘correct’ stand on the ébortipn issue, which differed from
one constituency to anbther, would not. on1y bring the
conservative votes but also érovide a ready supply of
volunteers for their political cgmpaigns. '~ .The pro-life
‘activists, too, willingly eitended_ theirv assistanée ~ in
campaigning, . thereby ensuring that the ‘“credit" thus
generated with the politicians would later "need to be
repaid".9 The‘ churches also proved to be a profitable
- channel for raising funds through membership subscriptions
and generous public contributions, as well as. a useful

channel for the enlistment of motivated activists.10

8 : Ibid., p. 93.
9 Ibid., p. 8.

10 . Margolis, op. cit., n. 3, p. 708.



The anti-abortion forces tended to be non-partisan

: who supported. thew :
in their support of candidates[cause. Since their ultimate
goal was the passage of the Human Life Ameﬁdment, the pro-
life groups lent their support to pro-life candidates
regardless of party affiliations. Thus, .in the years
following the Roe\Vs. Wade decision of the Supreme Court pro-

life groups increasingly +turned their attentionv to the

political process.

Experts feel that the advocates of abortion rights,
having achieved success with the passage of 1liberalized
abortion laws, lost some of their steam and slowed down their
political eff@rts, concentrating more on maintaining the
status quo on-abortion laws rather than on ‘working towards

further political'gains.11 For some years, therefore, the

anti-abortion. activists had the advantage of intensifying

their lobbying activities, to secure the votes of the U.S.
Congressmen and members of state legislatures . for pfo-life
ilegislation, without much competition from their -opponents.
Aware thét in the long'run success could best be achieved by
getting those candidatés elected to thev important_ public
_offices who sympathized with the pro-life stance they took
an increased interest in electorai activities and worked at
defeating at the polls those who favoured freedom of choicé

in abortion legislation. Having been unsuccessful in théir

11 Fred M. Frohock, Abortion : A Case Study in Law
and Morals (Westport, Conn.; Greenwood Press,
1983), p. 118. ‘




efforts to persuade COngress to amgnd the constitution to
outlaw or severely restrict abortions, the pro-life groups
were now "bent upon eleéting a President and Congress - that
agree [d]  with them"12, Similarly, the appointment of
conservative judgeé to the federal courts also éérried great

significance for thenm.

Many pro-life organizationsresorted to armjtwisting
tactics, threatenihg pblitical aSpirants and incumbents with
stiff 6pposition‘at the polls if they refused to support pro?
iife legislation. Regardless of how well these legislators
.might have handled other problematic issues in the past, they
were Jjudged only on the bésw of their public stand on -

abortion.

The aggressive and energetic efforts of the anti-
‘abortionists to use the abortion issue "to shape contemporary

American politics" soon made them emerge as a significant

13 Their single issue intensity not only

political force.
made abortion one of the ‘hottest’ issues in the:politics of
the 1970s but also turned the anti-abortion forces into a
single -issue interest group. 14 |

Experts note that single issue activists have 1long

been considered a "bane of political life" as they pose a

serious problem for the stability of governments. These ™

12 U.S. News, op. cit., n. 6.

13 Margolis, op. cit., n. 3.

14 Sara M. Evans, Born for Liberty : A History of
Women in America (London : Collier McMillan

Publishers, 1989), p. 305.



activists pressurize candidates and lggislatofs to vote

favourably on the single issue, be it abortion or gun control
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or woman’s right’s. The fear 6f severely damaging, their.

political careers through a wrong vote leads many candidates

to assess the popular opinion. in their respective

constituencies before taking a public stand on the issue.l®

Single-issue interest groups, therefore tend to ine rise to
conflict stalemate situations which’responéible politicians
seeking re-election wish . to avoid at 'éll_ costs. 16
Vulnerable to the ’disruptive‘ powers of the emotional
abortion issue and to the strident propaganda of the anti-

abortion forces who threatened them with negative publicity,

many public-office holders were persuaded to modify . their

positions on abortion. The "ethics of responsibility" which
according to Robert A.Dahl involves a "commitment to govern"
make it imperative for the pdliticidhs to resolve the

statemate situations through compromise or trades-offs.17

Dahl pointed out that since an absolute commitment _to'

principle could well lead to the collapse of the gdvernment,

- most politicians try to re-adjust their public stands on such
sensitive issues as abortion mainly in the interest of

government stability.

15 New York Times, 22 January 1973.

16 Margolis, op. cit., n. 3, p. 698.

17 ' Ibid.



The ébortion issue put many politicai leaders in
a dilemma as.to which side of the controversy they could
- safely support.?8 Many of them would have conveniently
avoided the issue altogether or chosen a middle path but the
pro-and anti-abortion forces constantly pressurized themr to
take a public stand that was totally unambiguous; For the
moderates, therefore abortion was a ‘quickrsand' issué all
attempts to get out of which only resulted in getting in more.
deeply. For all practical purposes then, any right stand on
abortion was the ‘wrong’ one from the point of view of the
group on the other side éf the controversy. Particularly
since public opinion polls indicated that the American Public
was almost equally. divided into~ the supporters and the
opponents of 1liberal abortion policies, no way could an
elected official please half of the population without
displeasing the other half. Hence. in political jargon,
abortion came to be described as a ‘bullet issue’ a
representative or senator.who gave a ‘wrong’ vote on abortion

risked losing constituent support.l®

The right-to-life activists aimed at _. _ = g
putting a Human Life Amendment on the agendas of the U.S.
Congress and the state legislatures. In addition, they'

favoured the restoration of the powers of the states to make

18 Ibid., p. 699.

19 Shiela M. Rothman, Women’s Proper Place ( New
York; Basic Books, 1978), p. 288.
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their own laws on_aboftion, withputvbeing compelled té . pass
liberal 1laws under a Supreme Court mandate.z0 The major
concern of the opponents of abortion in the lean ‘phdSes of
their 1lobbying campaigns was to keep thelissue aliVe21, while
at the same time, awaiting a change in administration through

the electoral process.

Initially after Roe vs Wade the anti-abortionists
exercised ' considerable influeﬁce oﬁ the abortion issue,
| monopolizing the lobbying and electoral aétiVities, Before
long, however, the pro-ébortiénisfs woke up to the need for

reorganizing their activities along similar lines.

Pro-choice groups had initially slackened their
lobbying and electoral activities immédiately after the
Supreme ‘Court’s favourable decision én abortion. However,
the show of electoral strength and the vigorous campaigning
by the right-to-life groups made thgm'renew and reorganize
their efforts in the late 1970s and 19805.2-2 The
‘mobilization of the pro-choice groups also came about wifh
the emergence of the pro-life activists as a single-—issue
interestv'group. While the former soﬁght to .maintaih the
status quo. in abortion legislation favouring as 1little
governﬁental intervention as possible in what they considered
to be a private decision taken by the woman in consultation

with her physician; the latter worked towards vsecuring

20 ' Ibid.
21 New York Times, 2 January 1973.

22 | Frohock, op. cit., n. 11.
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governmental backing for. banning all abortions. Thus, while

the pro-choice activists = are liberals the right - to~- life

D v
activists are conservative in their ~views about abortion
laws. Political scientists have however, pointed out an
interesting ’inconsisténcy in the ideological stands, of the
liberal or 1leftist ‘pro-choicers’ and the rightist ‘pro-

lifers’. 23

Leftist ideology, they argue,_favours a strong
.civil rights policy and 'supports é meaning ful role of the
state in furthering this goal. But, ‘pro-choice’ which ' is
predominantly a liberal view supported by the women’s
movement seeks, paradoxically, to-restrict the role of the

state in regulating individual behaviour and curbing his

libertieé.

As for the anti-abortionists with Atheir
conservative viewpoint they should not be in favour of state
intervention. In fact for economic matters,vrightist support
‘the laissez-faire poiicy, but, for the sake of outlawing
abortion the anti-abortion fércesv seek governmental.
intervention and regulation to ’promote" their cause.24
Thvough the advocates of abortion and the ‘right to life'
activists worked towards different goélg, some of their
tactics were identifiably  similar. Both 1launched fund

collecting campaigns which not only publicized their

respective causes but also raised the money which along with

23 Ibid., pp. 129-30.

24 Ibid., p. 130.
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membership fees and volunfary contributions. was used for
financing election campaignszs. Advocates of abortion rights
as wéll as anti- abortionists urged their supporters to vote
for or against cahdidates solely on the basis of their stand '
on tﬁe abortion issue. However, certain strategies like the
preparation of ‘hit lists’ tended to face resistance also
from with-in}thevpro—life groups. Some pro-life CongreSsmén
found the idea of preparing ‘hit lists’ targeted at

defeating pro-choicé candidates at the polls rather

distasteful.?2®

Evidently, the success of 1lobbying - activities
cannot always be predicted with certainty. ﬂoﬁbying against
pro-choice candidates did not always result in the-defeat of
"those candidates v especially the long standing, many;time

elected legislator527.

Campaign = strategists believe that this could have
been due to a numbervof reasons : firStly, abortion is not
the only issue‘whiéh decidés the outcome at the polls. | And
even where it might have been the deciding factor, the
candidates, feeling the need to match their views with those

whom they represented, and also wishing to protect themselves

25 : Margolis, op. cit., n. 3.

26 In the early 1980’s, Senator Henry Hyde, who had
proposed the Hyde Amendment (which had restricted
the granting of Medicaid funds for abortions),
resigned along with three others Representatives
from the advisory panel of the National Pro-Life
Political Action Committee. Frohock, op. cit., n.
11, p. 116.

27 Ibid.
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at the polls, carefully and often reluctantly, compromised on
their convictions on the issue of abortion. For the major part,

however, such strong convictions based on religious beliefs are

immune to lobbying activities. Moreover, veteran Congressmen .and .

legislators enjoy enough good-will to be largely unaffected by

such propaganda.

Once the abortion issue activists emerged as a single issue
interest group, experts started to question the rationality of
such groups in a pluralistic society representing various
overlapping interests?8. 1Interest groups favouring, for example,
the abolition of slavery or the ratification of the Equal Rights
Amendment, characteristically tended to judge legislators on the
basis of their stand on that particular single issue, but most
insterest groups in American politics have represented more than
one issue of ‘variable relative importance’. They strove towards

striking a balance between the several issues by compromising on

their ranking on the priority scale or through trade-offs.

Experts felt concerned about the possibility of adverse

effects on the running of the democratic political machinery

as a result of the support extended to pro-life
candidates irrespective of their party affiliations.
Apart from their pro-life stance, these candidates often

had 1little else in common. Candidates | with vastly different

28 Ibid., p. 120.



ideologies__"Democraté and Republicans, economic liberals
and economic conservatives, hawks and doves, incumbenté'_and
non- incumbents, geniuses and foo1s"<had pro-life activists
campaigning for them, because of their uncompromising stand
on the abortion issue.zg‘i Some experts feared that this
unbending attitude on abortion could be reflective of their
inflexibility on other issues in the future — which could

‘militate’ against the ethics of responsible politi‘cs.30
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The activities of the anti-abortion forces included

organizing pro-life 'demonstrations, 'picketing abortion
clinics, 1obbyinq (on a non- partisan basié)' for ;anti-
abortion legislatign, preésuriéing candidétes and holders of
government offices t;?zﬁgir position on the abortion issue
and then informing the pﬁblic about the same ‘through
distribution of leaflets and pro-life 1literature. However
their literature, experts point out, show them to be relying
more on rhetorical and emotional arguments-rathér than on an
intellectual and rational approach which signifies _scholarly
debate. Nor does the text of the pro-life literature argue
as Qould a learned treatiseﬂ 31 |

Though pro-life literature focused primarily on the

abortion issue, right-to-life activists tendéd to 1link wup-

some other emotional issues with abortion .namély capital
punishment and euthanasia or ‘mercy-killing’. Pro-life

(¢}
material often projected the 1iveshthe senior citizens, the

29 Margolis, op. cit., n. 3, p. 713.
30 Ibid.

31 Ibid., p. 709.



chronically 'i11, the minority races and ethnic groubs and
crippled children to be in danger in the wake of the Roe vs.
Wade decision which "denied‘thé right to iife to the wunborn -
children" for social reasons in the first six months.  They
contended that the reason for terminating a pregnandy because
it might be "socially burdensome" could be extended, in-time,"

to the above mentioned category of persons.32

In their - uncémpromising opposition to all
aboftions, the pro-life forces and orgahiZations tended to
ignore  or discourage officia1 discussions on such related

conflicting issues as contraception,  teen-age parenthood,

33

child-welfare, rape and incest victims’ pregnancies. ‘

The politics of abortion for the anti-abértion
activists involved the setting-up and maintenance of a
national network and central head-quarter, full-time and
part-time staff which included the services of a legislative
lobbying co-ordinator and a political action éb-ordinator, as

well as, having a toll-free pro-life telephone line.34

The National Right to Life Committee, which is the
‘umbrella’ organization wunder which most right-to-life
organizations function, co-ordinates their activities at the

state and national levels. The activities of the pro-life

32 _ Ibid.
33 Ibid., p. 707.

34 Ibid., p. 704.



 organizationg were generally financed by fund-raising projects

86

and through direct contributions. i Membership fees and

Subscription fees, though modest, too, contributed to the
funds. In fact, these ‘paltry’ fees, studies have shown,

went a long way in creating a psychological commitment to

participate and volunteer in pro-life campaigns. 35 fThese

\Pro-\J¥Er5’

committed ,L responded enthusiastically to mail campaigns,

launched to protest against, or favour, abortion related
legislation, sending a delugé of 1letters to  their
representatives and other Congressﬁen. |

Abortion activists, thus, became an . important
political force, and abortion a major political is;ﬁe in the
political campaigns of the 1§70s. This was clearly evident
from the presidential primary caﬁpaiqns. It made the race to
the highest government office very competitive and

"quintessentially adversarial". 36professor John Noonan of

the University of California, and an opponent of abortion,

felt that the growing strength of the ‘anti-abortion forces

made abortion "a major issue in the presidential elections in
1976". Ray White, exeécutive director of the National Right
to 1life Committee, too, proclaimed abortion to be " the

hottest issue in the 1976 elections".37

35 Ibid.
36 Rothman, op. cit., n. 19, p. 288.

37 U.S. News, op. cit., n. 6.



Sone political theoreticiaﬁs believe that the
strength of the anti-abortion movement, was largely
exaggerated and perceived to be Qreater than what it actually
was due to their aggressive and highly visible campaigning.
Also, due to the fact that the pfimaries are aimed at a small

number of voters, a well-organized interest group can
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exercise a significant influence on the outcome. Experts

argue that inspité'of the considerable influence of a small
anti-abortion minority, abortiqn remains an issue of lesser
relative importance to most legislators, and to the better
part of their constituents. They found that it was difficult
to attribute without ambiguity, the defeat, or the victory,
of any particular_caﬁdidate to thé political tactics of tﬁe
anti-abortion groups. Nevertheless, feeling threatened by

the prospect of a "vigorous eleétofal»opposition" especially

in . the primary elections, most candidates sought to

accommodate the demands of the right-to-life groups. 38

Abortion, which emerged at the first presidential primary in

New Hampshire surprised "politicians and pundits" alike and
has been aptly described by a campaign strategist as a good

issue "to avoid in an election year or any year". 39

The Roman Catholics constituting about one-fifth of

the population were traditionally considered to be the vote-

38 "Uproar Over Abortion", Time, 16 February 1976,
' p- 13. ‘ _
39 R. Steele and J. Doyle, "1976’s Sleeper Issue :

Abortion", Newsweek, 9 February 1976, p. 21.



bank of the democratic candidates. 4OHowever, since the.
Democratic party did not favour the'passage‘of é Human Life
Amendment which would outlaw most abortions, thé catholic
vote of a potential 33 million voters was practically open to
Se -captured by the party or candidétes who took a strong

anti-abortion stand.41

'

Consequently both the Democrats as well as the the
Republicans were engaged in competition to woo the catholic
vote , Jimmy Carter, Democrat and a former _governpr of the
state of Georgia, and President Ford, the Republican
incumbent, both appoihted Catholic consultants to their
campaign staffs, and orderedrresearch»into ways of winning
over the catholic vote. Later, they even took time to confer
with the catholic bishops when the latter complained about

being ignored on the abortion issue. 42

The Roman Catholic Church played a significant role
in making the churchgoers aware of the sfands taken by the
candidates on the abortion issue through its newspaper and

bulletins, distributed at Sunday-masses. It helped the

40 In New Hampshire, about 75% of the Democratic
voters in primaries are Catholics. Time, op.
cit., n. 38. :

41 "Positions taken by the Republican and Democratic
Presidential Candidates", U.S. News and World
Report, 20 September 1976, pp. 15-18.

42 Ibid.
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catholics to get familiar with the election :pro—cedures
through mock caucuses which underlined the importance of

abortion as an issue.43 .

For the abortion issue activists three distinct
categories of presidential- candidates were clearly
discernible,The_National‘Abortion Rights Action League listed
them on the basis of its own poll, and on the public
positions declared by the céndidates on the abortion issue.
Thus, the first category '"clearly _supported" the Supreme
Court decision without reservations___ as, for example;
Senator Birch Bayh of Indiana. .The secondvcategory? included
Jimmy Carter, Sargent Shriver and Presideht Ford who upheld
the Supreme Court decision as fhe laﬁ of tﬁe land despite»
having ‘personal’ reservations on the issue andv despite
personally being in favour of restricting the availability'of
abortion -serVices. The third category COnéisted of the
"darlings" of the pro-lifers_ Ronald Reagan and governor
George Wallace who‘"consistently opposed abortion rights and
supported efforts to enact an anti-abortion constitutional

amendment" . 44

Once the presidentiai race had narrowed down to
Carter and Ford, the anti-abortion forces made them the most

obvious and ‘visible targets’ of their movement. Aware of

43 Adam Clymer, "Jimmy Carter’s Candor", Nation, 7
February 1976, p. 134. '

44 Economist, op. cit., n. 6.



this, President Ford opted for armiddle position on abortion;
describing himself as a moderate on this particular iseue.
" He did not agreevwith the Supreme Court‘s decision to. deny
husbands and parents the‘right to coneent. In addition he

felt that the states should be given the right to regulate
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abortions and to make their own abortion laws as they wished.

Some experts argued that this might lead to a ‘patch-work' of

abortion laws with some states totally banningb and others
totally permitting all abortions. 45 1 ough earlier Ford
had opposed adding to the Republican platform a resolution
calling for a constitutional ban on abortion, he later
‘changed his position somewhat, agreeing to support - a
constitutional amendment permitting ;egulation of abortion by
the states. The First Lady Betty Ford,_however, supported
the Court’s decision legalizing abortion when she . was

questioned about the issue in a T.V. programme.46

Jimmy Carter on the other hand, seemed to be aiming
at getting the sympathy of both sides of the controversy. He
did not favour giving the states the independent right to
permit or ban abortions, but was in favour of prohibiting the
use of federal funds for finapcing'4ébortion programmes. His

ambiguous statement on favouring a "national statute"

restricting abortions was misconstrued by many right-to-

lifers including the Roman Catholic Church, to mean a

"constitutional amendment" outlawing abortions. 47

45 U.S. News, op. cit., n.41.

46 A Time, op. cit., n. 38.

47 - Nation, op. cit., n. 43.
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Consequenﬁly; the. Cathqlic. Church endorsed his
candidacy, publicizing Ahis seeming supporf : for al
7 constitutional.:amendment on abortion. Carter’s victory in
the Towa caucuses in January 1976, could in part be
attributed to the assistance of the Church, which wurged
catholics through Sunday sermons and masses to support him,
"a born-again Christian", rather than Sergeant Shriver.
While personally opposed to abortion, Shriver, a Democratic
Candidate and a Catholic, did not support a _legiSlative
amendment which the Catholicsheld agaihst him, hurting his

chances at the primaries.48

Carter, a sguthern Baptist, was soon accused of_f)
having "displayed a sﬁallowness of understanding" on a very
emotional issue when he withdrew his support of an anti-
abortion statute on being advised that it would be
unconstitutional.4? Many pro-lifers believed that he had
"deliberately misled" them and his being "personal}y" opposed

to abortion to them sounded more like "I won’t do anything

about it".%0

While maintaihing that he would not challenge the
1973 Court ruling on abortion, Carter stated that what the

nation required was a "comprehensive national programme

48 Ibid.
49 “"The Abortion Issue.: Candidates Hear It from All

Sides", U.S.News and World Report, 20 September
1976, p. 18. _

50 The ‘personal’ positions of Ford and Carter ' were
- different from those of their party platforms.
Time, op. cit., n. 38. '



designed to minimise abortions with better adoptive

procedures, sex-education and family planning".51

An intereéting ‘feature in the 1976presidential
elections was the sponsorship of a housewife from New York
for the presidency. 52 Mrs. Ellen McCormack campaigned as a
Democrat in both New Hampshire and Massachusetts. Thpugh not
all anti-abortion campaigners considered her to be a serious
White House candidate, she received national attention when
she qualified for receiving federal funds for her
presidential campaign (to qualify a candidate needed tovraisé
at leagt $5000 in contributions of $250 or less 1in twenty
states.g 53 Equally importént was the fact that, as Georgia7s
Right*tb—Life Committee chairman Jay Bowman put it, she could
"get equal time onltelevision for the pro-life message and

she could get the Federal government to pay for the ads".

National Election surveys conducted by the Center
for Political Studies have shown abortion to be of dgreater
political significance to the white Americans who supported
the Democratic Party than for any other raéial group,

including the Republiéan party supporters of the same race in

51 - U.S.News, op. cit., n. 41.

52 "Pinning Down the Politicians ", Economist, 14
' February 1976, p. 40.

53 "Why New Uproar Over Abortions", U.S.News and
World Report, 1 March 1976, p. 14.
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the American electorate.> The survey data also showed a

substantial increase in public awareness.

The opinioh of the American electorate on the
abortion issue was ’seen to be influenced by a number of
factors including their political ideologies, Voters who
support political liberalism were also supportive of 1liberal
abortion policies. However, there is no concrete or

conclusive evidence of this phenomenon.55

Some instances of single issue voting on -abortion
might have helped in the success achieved by several
Republicah candidatesin the Congressional elections,
Nevertheless, expergs genefally agree that abortion was not

an important determinant of voting behaviour.. ...~ -

In 1976, for the first time contrasting positions
on the abortion issue Qere adopted by the Republican and the
Democratic partiesss. Many Americaﬁs, however, were uncertain
of how the two major parties stood on the abortion issue.

This was caused, primarily due to. the ambiguity or

54 Louis Bolce,"Abortion and Presidential Elections :

The Impact of Public Perception of Party and
Candidate Positions, Presidential Studies

Quarterly, vol. XVIII, Fall 1988.

55 Some indications of single issue voting = on
abortion might have helped to elect several
Republican candidates in the Congressional

elections of 1980. Nevertheless, experts generally
agree that abortion was not an important determinant
of voting in the 1980 elections. Ibid.

56 Ibid, p.821
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inconsistency in the statements of the candidates regarding

their stand on the'isgue.

The abortion issue in presidential elections has
been described as a ‘contaminating’ factor. °7 This was
because the ‘whites’ were more divided over the abortion
issue than were the ‘blacks’ who were generally opposed to it
and who favoured Democratic candidates. Abortion was
apparently not a decisive factor in the votes of the black
Americans, both pro- and anti-abortion ‘blacks’ gave 9 out of
10 votes to Carter in 1976. Thus, while Carter got 93% and
94% of the ‘black’ pro-'and anti-abortion votes, Ford got
only 6% and 7% from the same grdups. 58 However, Ford bgqt
more of the ‘white anti- and pro-abortion votes (54% and 53%
respectively) as opposed to Carter’s (46%v and 47%
respectively). 59%oters becatie more aware of party and
candidate positions on the abortion issue, and this awareness
which increased from 1976 to 1980 due to the greater clarity
of statement and unambiguous positions taken by the

candidates.

Statistics show that the percentage of the ‘white’

voters who were reasonably'well informed on the abortion

57 Ibid., p.819
58 Ibid.
59 In the 1980 presidential election, attitudes on

abortion of the whites were more clearly reflected
in their preference of the presidential candidates, -
than it was in 1976. While Reagan, in 1980 won 61%
of the votes of the white anti-abortionists (as
against Carter’s 34%), Ford had secured only 54% of

the same in 1976. Ibid., p.820. ’



issue increased from 14% in 1976 to 40% in 1980. ©0a

of other significant factors could also be observed.
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number

Firstly, anti-abortion white Democrats were seen to be.

considerably more likeiy to misperéeive or be ignorant about
the positions taken by the two major parties and the

presidential candidates on the abortion issue. These

Democrats could, mistakenly, vote for a candidate
whose views on abortion did not match their own, Data on the
perceptions of party and candidate positions by white
Democrats and Republicans suppoft this finding. Thus, in
1976, only 7% of the  anti-ébortion ‘white’ Democrats
correctly judged the Republican party to be favouring 'a

constitutional amendment outlawing abortion. In contrast,

12% of the same cétegory of voters wrongly perceived the

Democratic party to be favouring the amendment. 6lyhile as
many as 20% the anti-abortion white Republicans correctly

judged their party to be fav ' ouring a constitutional ban an

abortion, only 8% incorrectly felt that it would be the

Democratic party. Data also demonstfate that ‘white’
Democrats who supported abortion rights were significantly
less ignorant on the abortion positions of the parties and

the candidates than the anti-abortion white Democrats.

60 ibid., p.822.

61 In 1980, these figures showed a greater differenc
between the current assessment by the white anti-
abortion Democrats (29%) and the Republicans (55%)
who felt that Reagan favoured restrictions on
abortion. Ibid.,p. 823.

e
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The American electorate comprising of a piurality
of races is sharply divided over the ébortion issue into two
almost equal halvesi%ﬁose'Who support abortion rights and fhe.
others who do not.. Amongstthose who feel strongly about
abortion, namely the pro-and anti-abortion ‘whites’ and the
pro-and anti-abortion = ‘blacks’, affiliated with the
Republican and the Democrafic parties no group seems to
attach as much importance fo the issue asA do the ‘white’

anti-abortion Democrats, Black Americans, however, do not

seem to attach any political significance to abortion.

White Democrats demonstrated a greater tendency to
deviate from their traditional voting patterns than did the
white Republicans. 1In 1976, as many as 40%of _anti-abdrtion
ﬁhite. Democrats had defected in favor‘of Ford. Abortion,
therefore has a disparate influence on the fortunes of ther
two major political parties. The Republican party is only
minimally affected by the abortion issue, while the

Democratic party seems to be affected more.

Non-partisans and independents however, appear to

: - is
be the ones whose .w&ting behaviour guided by their knowledge
of the stands taken by the partijgss and the political

‘candidates. 62

In fact, in the 1980 presidential elections,
Reagon had received "land slide margins" of the votes of the.
independent anti<abortionists. Experts claim that not ' only

does the abortion issue influence and distort presidential

62 Ibid., p.824
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campaigns, it gets distorted in the proqess.63 Campaign
stategists are aware that the abortion controversy "antedates

the campaign and is likely to survive it".

This is proved by the fact that 50 bills proposing
a constitutional amendment to limit access to abortions . were
pending in the Housé of Representatives at the time of the
presidential campaigns, while four were pending in the
Senate®4. A Y¥YeSolution was passed in Congress to call a
national convention to discuss the amendment. Most members
seeking re-election, who voted in févour of the resolution
wanted to protect themselves at thé polls and also, argue
some theoreticians because a "yes" vote douid not harm (the
amendment procedure itself spreads over seven years) while a
"no" vote could make them face a tough time at the primaries,

and also lose out some constituent support65.

Though most experts agreed that abortion was not
the decisive factor in the .minds of the voters and
consequently on their voting behaviour, most candidates felt
pretty uncomfortable with the issue and probably wished that

it would just disappear.

Karen Malhauser of the National Abortion 'Rights

Action league 1insisted that most voters"don’t vote a

candidate in or out on any one issue". In fact no poll has
63 | Economist, op. cit., n.52.
64 U.S. News, op. cit., n.53.

65. Economist, op. cit., n.52.
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ever established abortion as one of the major issues of concern
to the Ameridén voters. But because of the vOlétilityVOf'the
issue and the -extent to which an organized and paséionatély
committed minority feels about abortion, it would in all’
'probability continue to play an important though minor role in
American Poiitics. Moreover, the institutional support of thé‘
Roman Catholic Church and the fact that abortion doesvnot lend
itself to ratiénal debate speéially‘"in the heat of the political
'campaigns" add further weightage to this prediction of the

political analysts and campaign strategists.

*kkkkxk
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CHAPTER V

conclusion

The practice of abortion, though frequently condemned
as immoral and inhuman and considered to be a taboo, had been
universally used for centuries as a means of restricting
population growth and limiting family size 1, In the United
'étates abortion gained general acceptance as a practice in
the 1960s, when many "Americans decided that no subject was
taboo" 2. Legally, however, it'could be performed only when’
a woman’s pregnancy endangered her life. For ricﬁ women it
was relatively easier to find a doctor who would illegallyv
perform the procedure, butrfor the poor tﬁe illegality of
abortion posed a real problem 3, They often had no
alternative but to turn to back-alley abortioniéts of dubious
Skills, exposing themselves to the risks of infection,
infertility or death through botched abortion procedures,
Civil libertarians and feminists were amongét the first to
emphasize the importance of attaining the legal right to
abortion as essential ﬁo the womeﬁ's struggle for social and
légal equality and justice 4, Though many proponents of
legalized abortion believed that abortion was a ‘sorry

answer’ to the problem and an evidence of social policy

Janet Podell, ed., Abortion: Moral and Ethical Aspects ( New
York; Wilson Press, 1990), p.5.

Max A. Coots, "On Abortion", Progressive, vol. 38, November
1974, pp. 20-21.

- Ibid.

Podell, op. cit., n. 1, p.7.
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failures, they maintained that forcing young, poor or
ignorant women to bear unplanned children should not be used

as a ‘punishment ’ for permissive behaviour.

The activities of the pro-abortion forces culminated
with the Supreme Court’s decision on Roe vs. Wade in 1973
which legalized abortion while upholding the "right to
privacy" of a person. Essentially, the Cburt proclaimed that
abortion was legal within the first six montﬁs of pregnancy
and a private matter to be decided between the woman and her
physician- although , in the second trimester, a state was
at liberty to imposé regulations for ensuring maternal health
safety. Only in the last three months; after the fetus
attained wviability , could the state, prohibit abortions

except when the mother'sllife or health was in danger.

Thus the Court left it to the woman to decide whether
to choose motherhood or not. Thié ruling expectedly outraged
the anti-abortionists who considered it far too liberal, for
it legalized abortion not only in the first six months but
also for all practical purposes, in the last trimester as
well. A woman could, they argued, ge't an abortion at any
point of time or stage in her pregnancy by simply finding a
physician who would cerfify' that the continuation of her

pregnahcy posed a serious threat to her life or health.

The pro-life activists, thus, declared that liberal

5 New York Times, 2 January 1973, p.l1.
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abortion laws displayed a basic lack of respect for the
‘values concerning the meaning of womanhood, of séxuality and
of the sanctity Qf human 1life’. They soon orgaﬁized their
forces and started a: Right-to-life movement which used both
fair and unfair means to influence the opinion of the public

and the legislators to support their cause.

‘Supporters of the Supreme Court’s ‘pro-choice’ ruling
welcomed it as an endorsement of a woman’s undeniable
sovereign right to control her reproductivity and to decide
whether to have a child or not. They rightly argued that in
legaliring abortions the court had not ordered any pregnant -
woman to have an abortion but merely given women a}chance to

avail of expert medical advice and health-care facilities®..

Soon the abortion issue stirred up such a lot of
controversy that it began to have repercuséions on the-
political system. Already abortion was a practical social
problem‘of such a magnitude that, experts argued, it could
not escape becoming a political problem as well’. The
abortion issue thus proved to be one of the'mést complicated
and controversial of issues in American politics which
divided the American population, virtually, into two almost
equal halves. The relative ease with which the issue got

politicized was an illustration of the "recurrent power of

Ibid., 24 January 1973, p.40.

Coots, op. cit., n. 2.
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moral questions in American Politics"8.

.

Although politically abortion'was a good issue for mass
mobilization, various other aspects of the abortion
controversy_ legal, ethical, moral and religious_ distorted
and shaped the politics of abortion. While legally, many
cases. of manslaughter of allegedly viable fetuses were
debated in the courts, the ethical debate revolved around the
use of aborted fetal_ tissue for medical fesearch. ‘While
anti-abortionists considered it immoral to kill innocent life
for the sake of conVenience, to the abortion rights
activists, the moral stand was not to impede é woman’s right
to control her own body, and to réspect her}right to privacy.
On the religious front, the Roman Catholic Church vigorously
opposedbabortibn as being equivalent to murder and therefore
a crime, the American population generally resented the idea
of the universal imposition of one theological doctrine

through a repeal of the liberalized abortion laws?.

The words of Rabbi Richard Sternberger, Chairman of
the Religious Coalition for Abortion Rights, summed up the
public sentiments on the issue, "My great grand-father did

not come over here to this country seeking religious liberty
Yo have 2 5?ec,'\§ic theological posikion imposed. wpon him and

Gillian Peele, Revival and Reaction: The Right in
Contemporary America (New York; Oxford University Press,
1984), p. 93.

"Ban All Abortions?", U.S. News and World Report, 27
September 1976. )
to have a specific theological position imposed upon him and
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I certainly don’t want it either"10,

on analysing the Roe decision of the Supreme Court, and
the controversy that followed in its wake, a few observations
can be made. . Firstly, that the Supreme Court, while

acknowledging the complexity and ambiguity of the issue

‘evidently,sought to accommodate both the pro-choice view as

well as the. pro-life stand on abortion. It, therefore,
showed sensitivity to the ‘right to privacy) of the woman as
well as to the "right to life’ of the fetus by making the
rights of the latter inversely prqportionai on an increasing
scale to those of the former, as the pi‘egnancy advanced 1in
term. Thus, while in the first trimjaster a woman could opt
for an abortion without assigning any reason for it, in the
third trimester, the right to life of the fetus restricted
her access to this option except for therapeutic abortions

necessary to protect her life or health. .

Secondly, the Roe decision illustrates the growing

dependence of 1liberalism on court rulings which, however,

lack the political legitimacy and support that public debate

and legislative deliberations _enj'oyll. The abortion decision
also illustrates how legislative responses to the Supreme

Court’s decision can heighten or minimise the impact of the

Ibid.

Thomas B. Edsall and Mary D. Edsall, Chain Reaction: The
Impact of Race, Rights and Taxes on American Politics (New
York; W.W. Norton & Co., 1991).
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Court ruling;z. Invits attempts to please both the sides the
Supreme Court left unanswered certain important questions,
foremost amongst them being the question of when human life
begins.  What had initially seemed to be a definite and
unequivocal ruling was found to be affording enough
loopholes for the Congress and the state legislatures to

enact laws limiting access to abortions!3.

Thirdly, the abortion issue proves how the American

political system is largely ‘unresponsive to the needs of the

poor’ while benefiting the rich.14; Though liberalized
abortion laws provided women with a strong incentive to
exercise the freedom of procreatiye choice, they could not
élways avail of this freedom since many public health
facilities resisted or openly_diéregarded the Supreme Court
ruling specially in the non-metropolitan areas. In 1974 and
1975, only 46% of the private hospitals performed abortions
and of.the public hospitals only 1/3 offered the facilityls.
The low percentage of participation of public hospitals was
criticized in view of the fact that.poor women relied mostly

on hospitals run by the government.

Moreover, the restrictions on allocating Medical funds

Lawrence Baum, The Supreme Court (Delhi; Universal Book
Traders, 1992). p. 241.

Ibid.

Shiela M. Rothman, Women’s Proper Place (New York; Basig
Books Publishers, 1978), p. 289.

Ibid., p. 287.



16

17

18

105

except for~therapeutic abortions further worsened their

chances, as they now had to rely upon the "inconsistent and

16

varying decisions" of the physicians™®. The lower class and

- poor women did not benefit as much as the rich from the

liberalization of abortion laws, just as earlier they had
gained 1little from the iegitimization of day-care for
children. Social reformers who had believed that the woman'’s
movement would unite the women of all classes to "act.
together as sisters in an effective alliance” were
disappointed when the identity of sex was unable to override

the differences in classl’.

ﬁourthly, the Supreme Court decision while bringing
to an end the lopg and extremely ﬁneven process of
liberalizing state abortion laws, seemed to have addressed
only the mainstream of public opinion on the issuel®., 1In a
Gallop»poll conducted in 1977 only around 20% of the
respondents felt that abortions in the first trimester should
be permitted under all circumstances; while another 20% felt
that it should be banned altogether. The majority of the
respondents had favoured abortions, under some circumstances

in the first and second trimesters although there existed a

Ibid.
Ibid.

"Abortion: Pinning Down the Politicians", Economist, vol.
285, 14 February 1976, p. 40.
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difference of opinion as to what those circumstances might

belg.

Poll analysts, however, felt that the Gallop poll was
of-limiﬁed'use to the legislators as the Categéries defined
by Gallup were not very precise, making it difficult to
determine the abortion policy preferences of the
respondentszo. Nevertheless, most poll outcoﬁes indicated
that the public was tolerant of the pro-choice attitude on

21, anti-abortion forcés, however, insisted that the

abortion
Supreme Court ruling on abortion did not represent the view

of the majority.

Fiéthly, the Roe decision, while reflecting a growing
support for the 1liberalized abortion ruling from all the
major> demographic categories in American society did not
legitimiseA the pro-choice position in the public mind?2.
Experts have found that a significant increase in public
support generally follows in the wake of an authoritative

decision, as in this case, by the Supreme court?3. In

Michael Margolis and Kevin Neary, "Pressure Politics
Revisited: The Anti-Abortion Campaign", Policy Studies
Journal, vol. 8, 1979-80, p. 703.

Ibid.

Sara M. Evans, Born for Liberty: A History of Women in
America (London; Collier MacMillan Publishers, 1989), p.

305.

Fred M. Frohoék, Abortion: A Case Study in Law and Morals
(Westport, Conn., Greenwood Press, 1983), p. 102.

Ibid.
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proclaiming the procreative freedom of a person to be beyond

its powers of jurisdiction, the Court encouraged public

opinion to rise beyoﬁd the clutches of traditional and
conservative moral and religious views, and to evolve new
conéepts of personal liberty and autonomy. Therefore, the
apparent backing for the pro-choice view and the fecognition
énd affirmation of reproductive freedom by the Supremé Court
was a go-ahead signal for the acceptance of the procedure by
the masses??. The cogrt ruling was seen by many groups 35 a
final and reasonable resolution of an emotional debate on

this difficult and decisive issue{

Demographic experts, while écknowledging the
significant role of the abortion ruling in changing the
néture and extent of population growth, the stability of
family 1life, the role of women in society, the health and
welfare of women and children, even the methods of delivering
health care, felt that the full impact of the Supreme Court’s
decision might not be.viSible for a generation or more?>,

Dr. Norman Ryder, a noted sociologist at the Princeton

University and director of fertility studies, too, expected

the"liberalization of abortion laws to make a noticeable

difference on how soon the population reached a stable

size?®,

Economist, op. cit., n. .18.

New York Times, 28 January 1973, p. 3.

Ibid.
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Sixthly, the abortion controversy proves that the
American political system is susceptible to the sustained and
strident campaigning of single-issue interest groups.

Experts feel that this is possible because of the single

minded devotion of these interest groups which _Vx}_lakes’ them
exercise more influencévaﬁd powef‘than what is Qafranted by
their numbers??. Therefore the danger of a repeal of
abortion laws, many supporters of logalized abortion believe

could be more real than imagined.

Abortion, although étill legal, cohtinues to be a
controversial issue in Amerioo. Experts have noted that
ideological issues like aboftioo have alWays been "notorious
sources of acrimonious debate;'on what is right and moralzs.
The conflicf between 'morali;Q and justice is not easy to
resolve particularly for the hiohly emotive and volatile

issue of abortion.

On the one hand it. is difficult to justify the
social regulation of abortion éolely on the basis of morality
since, asvthe freedom of choice advocates claim, the rights
of society against individuals are seen to be irrelevant to

29

abortion disputes©”’. Moralityyis a private choice which can

Margolis, op. cit., n. 19.
Frohock, op. cit., n. 22, p.10.

Ibid.
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not be enforced by the state and, it is arqued, éhould be
outside the realms of public policy and state confrol.
Abortion rights actiﬁists, resist all efforts by the anti-
abortion forces fo bring-in the question of mofality to bear

upon abortion 1legislation, viewing it as a ‘totalitarian
730,

On the other hand, the pro-life activists denounce the
apparently widespread support for the 'pro-choice position
arguing that even a unanimous social agreement does not

justify the enforcement of moraily unsound laws — equating

‘the support for abortion with those in the past, for slavery

and racial segregation and Nazism. Thus, many people believe
that, a meaningful communication between the two opposing

sides which‘continually level charges and countercharges

against each other is next to impossible31.

In fact, abortion seems to be resistant to any

attempts to settle it through political negotiations, trade-

offs or compfomise32.' Nor does it 1lend itself to being

resolved through a debate -on ideological or morally

33,

acceptable solutions ‘Greater scientific knowledge;‘

revealing that there are no well defined periods of growth in

Ibid 2
Ibid.
New York Times, 20 June 1974, p. 82.

Frohock, op. cit., n. 22, p. 13.
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fetal development and that dividing the nine-month gestation
period in trimesters is at best arbitrary, further

complicated matters.

Clearly, any attempt at resolving the abortion dispute
would have to rely on bilateral debate and discussions, while
avoiding a confrontational approach. A direct confrontation,
the experts have found, only leads to a deadlock situation
with both the sides refusing to give in because of the
rigidity of their views. Soﬁe political analysts firmly
believé_that any attempt at resolving the practical problem
of abortion, would have to keep in mind the fact that
morality cannot be enforced. Tﬁerefore, it‘wouhi best be
resolved through private choice and not through the law of
the land. Another widely held view is that the state should
avoid taking a clear ‘for’ or ‘against’ stand on the issue34,
In other words the state should not encourage people to
choose abbrtion'nor should it discourage them. There is
little doubt that any practical solution to the problem which
keeps in mind the abortion realities could not at the same
time be strictly moral3>. Besides, in a pluralistic society
the abortion ﬁolicy would need to - be
broad based and flexible and would require an effective

family planning and welfare progfamme to strengthen it.

i3

Ibid., p. 136.

Ibid.
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Legalization of abortion led to a substantial
decrease in the practice of surreptitious, illegal abortions.
However, the total number of abortions performed in the U.S.
increased from 193,000 in 1970 to 486,0_06 in 1971, to
1,270,000 by the year 19773%. 1In the period between 1972 and
1979, the abortion rate was seen to have increased by about
150%37. These high percentage of abortions in 1971 and 1972,
prove that at leastvsome abortions would continue to happen
irrespective of thé legality of the prbcedure38.
Consequently, outlawing abortions would not protect fetal

life but would again jeopardize the 1lives of tens of

thousands of women.

Feminists insist that the entire health care system
in America is ‘anti-woman’ in both theory and practice and
feel that the abortion issue is the most visible
manifestation of this ‘injustice’39. Repealing the current
abortion iaws they fear would again lead to "dangerous
abortion racketeering, subterfuge and technical criminality;
corruption of public officials and widespread defiance of the

law", as well as, to unreasonably high abortion prices4°.

Ibid., p. 102.
Baum, op. cit., n. 12, p. 245. The same phenomenon had been
noticed in England and Hungary after ‘legalization of
abortion.

Coots, op. cit., n. 2.

Judith Hole and Ellen Levine, Rebirth of Feminism (New York;
Quadrangle Books, 1971), p. 305.

Coots, op. cit., n. 2.
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Though some political analysts feel that this
"element of schizophrenia in public attitudes" is to be
expected in view of the sensitive nature. of the abortion
issue, poll results show that a majority of peoplé do notlv
support health related policies that deny women aécess to
abortion services%l. 'In a pluralistic socieﬁy, the
government would anyhow find it difficult to enforce such
policies without a public consénsus. Historically too,
efforts to make the government. instrumental in binding the
entire population under a single totalitarian law have time
and again been proved to be futile, a fact that was also
demonstrated by the rescinding of the prohibition on
alcoholic beverages - which had been guided bj the

Puritanical ideology42 .

Although concerted-efforts by the anti-abortion
forces to overturn the Supreme Court ruling in Roe vs. Wade
were started from practically ‘day one’, abortion still
continues to enjoy 1legal status. The anti-abortion
activists, despite their notable victories from time to time
for example the restriction of Medicaid funds for all non-
therapeutic _abortion.é, ‘blocking important areas of medical
research, the conscience clausé, the cancelling of public

funding of certain population control programmes in foreign-

Hole, op. cit., n. 39.

Margolis, op. cit., n. 19.
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aid packages and more recently in Webster vs. Reproductive
Health Services (1989) the granting of substantial liberty to
the states to enact their own abortion laws, do not seem to

be any nearer to realiziné their ultimate goal of banning all

abortions by means of a Human Life Amendment.

Political sociologists,and-campaign strategists
believe that ﬁhe abortion issue will continue to ‘bedevil’
American politics specially during election times, sinée the
politicization of abortion is of benefit to both_ the
politicians (if they takevthe ‘right’ stand) and to pro- and

anti- abortion activists.

Though feelings run deép on bo%h the sides of the
explosive issue, studies have revealed'that for the ‘pro-
lifers’ as also for the ‘pro-choicers’ the moral aspects of a
personal choice on abdrtion, when faced with the dilemma of
an unwanted or dangerous pregnancy, and the public stand
appear to be‘two different thihgs and not always identical43.
Though committed to a ‘for’ or ‘against’ position, more often
than not there exists only a superficial understanding of the
complex scientific, moral, social and emotional problens
conhected with the issue of abortion. The uncompromising
attitudes and deep commitments to the pro and anti-abortion
stands are, for the main‘part, based on ‘abstract normative

principles’. Public opinion polls have revealed that many

Ibid.
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advocates of abortion decided»not to terminate an unpianned
pregnancy, just like many .supportefs of the right—to-lifé'
opted for an abortion in their personal lives. As one
psychologist describiné 'the second phenomenon said, "It's
easy to be pro-life vﬁill Qbur 6wn daughter needs. ‘an

abortion"44.

Déspite the fact thatrﬁost peoplé believe abortion
to be of little consequence as a political issue, it has been
"the centerpiecé of a nwjof national debate" for two
decades?®. And despite the continuing efforts of the anti-
abortion forces, it is unlikely that a renewal of the
restrictions on abortions would be enf?rceable46.' This is so
for two reasons : firstly because the Supreme Court removed
the stigma associated with abortion by bringing it into the
mainstream of the medical practices, and secohdiy, because
there is enough evidence from other countries that once
liberalized abortion laws wére adopted, these countries found

it difficult to repeal them and to go back to a period of

extremely limited legal abortions.

Currently, roughly 1.5 million abortions are
performed annually in the U.S. - the majority of them to

women under 30 years of age47. 'And in the capital city

New York Times, op. cit., n. 5.
Baum, op. cit., n. 12, p. 253.
Margolis, op. cit., n. 19.

Podell, op. cit., n. 1.
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Washington, reports show that the number of abortions
performed annually exceed the number of 1live births.
President Clinton whose Health Plan aims at guaranteeing

affordable health care to Americans of all age and income

' groups, includes a prbposal to cover the cbs"ts." of abortions

in the standard benefits package®®. clinton, who had
‘unequivocally’ supported the right to abortion in his
presidential campaign froni the Democratic platform, is
believed to be under pressure from the U.S. Catholic
Conference not to make the "major political misfake" of
"burden[ing] health care reform with abortion coverage"49'.
On the other hand, supporters of abortion coverage h:';we 'beeh
expressing their approval oé the Clinton Health Plan which:v
also favours public funding of abortions. Thirty-one
Congresswomen voicing theif support for the ,inc’lusiqn of
abortior_l coverage in the new health care package wrote a
letter to this effect to First Lady Hillary Clintonso, who
heads the Clinton Task Force ‘on' health care. Abortion rights
supporters are also trying to restore federal funding of
abortions fo: poor womén, American-Indians, federal employees-

and federal prisoners, women in the District of Columbia and

-women servinq in the army, and for Peace Corps volunteers.

Indian Express, 30 May 1993.

Ibid.

Ibid.
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About ten separate abortion bills, representing each of these

groups, are pending in the Congre5551.

Anti-abortionists; for their part, are continuing
to make efforts to outlaw abortions altogether through a
Human Life Amendment to the conscitution that wouid ban all
abortions; and through a Right-to-life cstatute under the
Fourteenth Amendment that would give a fetus the status of a
person thus making abortion a criminal act. In any case,
acrimonious debates on the abortion issue seem more than

likely to continue in the Clinton Years.

Thus we find fhat the abcrtion controﬁersy is very
much alive and%continues to enjoy an important, if marginal
place in American politics. The issue derives itvpoliticalv
significance from the women’s movement which is still
fighting for.social justice, and from the considcrable
influence that the Roman Catholic Church exercises on the
religiously conservative American society. And if the
intensity of feeling on this emotional issue 1is any
indication, abortion will continue, for a long time, to bc
ranked amongst those volatile political issues that are

repeatedly raised during electoral campaigns in the U.S.

Congressiqnal Quarterly Weekly Report, 8 May 1993, p. 1155.
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