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CHAPTER I
INTRODUCTION



L THE SETTING

The Principle of. non-intervention 1is an established
norm of international 1law and accepted both by the
developed and developing states.. But there is a hiatus
between theory and practice as far as the developed
states are concerned: while they have accepted the norm
in principle they have justified interventions, on various
occaéions, .through carving ou£ illegitimate exceptions to
the geﬁeral principle. In response to this attitude of

the developed states the developihg nations have stressed

the need to interpret the | principle of non-
intervention strictly, except in the colonial context.
‘'The contrast - in the attitudes of the developed
and the developing states can be traced to their
different historicai experiences. vMost of ‘the
developingv countries in the region of Asia and Africa
‘were under colonial domination which prevented these
countries from participating in any way in the

development of customary( international 1law and later in
the establishment of the United Nations with the result
that international law reflected - essentially Western
intgrests. Their subsequent  effort to preserve their
sovereignty, integrity and independence by a strict
interpretation of the principles of non-use of force, non-

intervention, sovereign equality of states and self-



determination of the | peoples _ is also sought to be
disregarded by +the Western World. The Latin American
countries have had a distinct history of their own.
Although free of the colonial foke by the early 19th
century, the ‘big brother ™ next door did not understand
the meaning of non-intervention and set upon a course

of interventionary activity +to carve out zones of

influence. Thus, in the wake of colonialism éame
the "Monroe doctrine . The samé type of
interventionary activity was also experienced in
Eastern Europe  but here the role of United States
wés played by the Soviet Union which intervened in
Hungary, Czechoslovakia and Polénd and Jjustification for
which was offered by way of "Brezhnev Doctrine”l | This

period of inter#entionary activity by Soviet Union as
also of the United States, should be seen in the

context of “cold-war” (the ©period from World War II

onwards); the rivalry between +the tWwo super powers was
not conducted through open confrontation but the
modus operandi was to carve out zones of influence.

Thus, the poor Third World states became a battle ground
of super power power politics to which considerations
of international- law were secondary. The big powers

interpreted the law as they pleased, to suit +their

1 29 anxen& Digest of the Soviet Enaaa No.46, pp.3-4;
December 4, 1968



interests. In fact the whole framework of imperialism

rested on the edifice of intervention making it necessary

»

to carve out exceptions to the non~-intervention
principle.
The nineteen sixties, it may be recalled, saw

a spurge of anfi-chonial activities, movements and wars
of national . liberation and inspite of brutal supbression
of thése by imperialist powers witnessed the birth of
néw states and the independence of the old ones,
announcing the arrival of the "“Third World" 1lobby in
international relations. The fact that these states
desired to develop their political, economic and social
structure 'without interference frém the former Metropolitan
Powers 1is therefore understandable.. The newly independent
states made the United Nations, in particular the
General Assembly,  their forum to air their grievances
and try -~ and bring a halt to the interventionist
policies | of.the developed states.  Hitherto, their voice
had been ignored in the develophent of international law but

~now  they vociferously claimed their “ right of

participation. This change was manifested in the
quality - and quantity of resolutions passed in the
General Assembly since the 1960s, onwards amongst

which was Resolution 2131 (XX) on “Inadmissibility ‘of
Intervention ih the Domestic Affairs of States and

the Protection: of their Independence and Sovereignty"



which was passed on 22nd of December 1965.2 In 1979
the General Assembly‘ passed the Landmark declaration
on Principles of International Law Concerning Friendly
Relations and Co-operation amongs£ States in accordance
with - the Chafter | of United Nations.3 codifying and
developing seven principles of international 1law, non-
intervention beihg one of them.Though the resolution was
passed by consensus the same was based on the compromises
achieved in the Special Committee constituted in 1965,4
where divisions between developed states and developing
states were more than evident. Yet .it was a big step
forward because the developed states did accept the strict
interpretation of the non-intervention principle with the
exception to it in respect of colonial situations even
though the negotiations of such a resolution took nearly
nine years. of hard work and non—intervéntion principle was
the last one to be formulated. At the same time, it perhaps
neéds to be added, that compromiSes have a tendency to fall
through and eQen théugh the developed sﬁaées accepted
resolution 2625 in brinciple, they continued to violaté it

2 General Assembly Resolution 2131(XX), General Assembly
Official Records, 20th Session , Supplement 14, p.11.

3 Resolution 2625 (XXV), 188 3rd Plenary Meeting, 24th
October, 1970. N

4 See Genefally, M.Sahovic, ed., Exihgiplga .of
Cooperation (Oceana Publications, Dobbs Ferry, New
York, 1972).



in practice, the most blatant recent cases of unlawful
intervention being Afghanistan (1979), Grenada (1982),
Niéaragua (1981-84) and Panama (1989). These interventions
were _hqwever 'sought to be justified throughhself—serving
interpretations of bthe_ principle of non-intervention. In
this background the Nicaragua case decidéd by the World
Court assumes special significance for the lThird World
countries. For_it unequivocally endorsed the perspective of
the developing countries by emphasizing that Declaration
2625, enshrining the broad formulation of the pfinciple of
non-interVention.l repfesénts the opinio-juris of the
international community, +thus, wunderlining +the fact that
both customary law and the United Nations System did not
boast of exceptions. to non-intervention  principle,
interpreting it strictly. The Nicaragua decision, in other
words, offers an authoritative interpretation of the
principle o£ non-intervention. In fact, the decision of the
International Court of Justice (I.C.J.) on Military And
Raramilitary activity of The United States. in and against
Nicaragua (Nicaragua Vs. United States, 1986)5 is a
miléstoné in the Jurisprudence of the prinéiple of non-
intervéntion. However, this landmark decision has not
received adequate attention of Third :World students of
international law. »The present dissertatioﬁ seeks to fill

this gap in a modest way.



The background® of +the Nicaragua case is well known
but a brief summary of events would not be out of place
here. .Nicaraguav is a Central American state having common
b§rd¢rs with -El Salvador, Costa-Rica and Honduras. The
country was in the throes of civil war between the Marxist .
government of Niéaragua under the ieadership of General
Ortega, representing the Sandinista forces (ﬁho had himself
acquired the nreins of the country, in the aftermath of a
popular reﬁolt, overthroﬁing the corrupt Samoza regime) and
the "Contras” (allegedly representing the forces of
democracy) when the Nicaraguan Government lodged 1its
complaint, on 9th of April, 1984, with the I.C.J. accusing
the United States of violating international law principles
of non-use of. force and non-intervention by financing,
alding, organizing, arming and controlling the Contra
forces. Nicaragua also complained of certain direct acts of
ihtérventioh and‘use of force by the United States; the acts
constituted of over-flights by the United States government
for the purpose of intelligence and food supply to Contras,
bombing certain objectives 1like oil—instaliations, and
nining ¢f certain harbours. |

The United States contended that the Court under
Article 36 para 2, of the I1.C.J. had no Jurisdiction to

resolve this dispute interalia on the ground that the

6 1Ibid., paras, 18-25, pp.20-23; paras 167-171, pp.88-92.



that the Vandénberg ‘reservation? in 1its declaration to
Article 36 para 2 of the I.C.J. statute prohibited the Court
to proceed, unless all parties to.the treaty; the United
Nations Charter in this case effected by decision were also
parties 1in +the case before the Court. The Court accepted
this argument and even barred the construction of the 0.A.S.
Charter " as thig would also have lead to the examination of
the Unitéd Nationé Charter. It however observed that
treaties were not the only source of international law and
that custohary law‘ was an equally important source which
could be applied .in the present case,‘the contehi of the
customary law except for minor deviations being the same as
that of the Charter laﬁ. And moreévér, the Court noted, any
progrezsive - development in the United Nations law could be
assimilated in £he customary law. It then proceeded to make,
Declaration 2625"as the basis of its decision, as in its
opinioﬁ it represented the opinio-juris of the international
community. The United States however refused to participate
in the proceedings df the Court at the me;it stage. So, the
Court proceeded ex-parte guided by Article 53 of the Statue
of the Court.? But it méy be noted +that at the
7 Ibid., paras, 26-31, pp.23-26. |
8 Article'SS‘of the statute of the ICJ:

“1. Whenever one of the parties does not appear before the

court or fails to defend its case, the other party may

call upon the court to decide in favour of its claim. .

2. The Court must, before doing so, satisfy itself, not

only that it has jurisdiction in accordance with articles

36 and 37, but also that the claim is well founded is
fact and law.” ' '



jurisdictional stage 1itself +the US had argued that its
actions ‘Were justified 1in exercise of the _right of
collective self-defence with El1 Salvador because of
Nicaraguan; aggression and armed-attack against El Salvador,
Costa Rica, and Honduras.® It claimed that Nicaragua had
armed the Salvadorian rebels and had undertaken direct
incursions againét Hounduras apd Costa Rica. However, the
Court did not accept the plea of collective self-defence and
found United States guilty of violation of customary law
principles of (1) non-use of forceljo and (2) non-
intervention in the internal affairs of Nicaraguall.
I1.QBJECTIVE OF THE STUDY

The Higax§zn§ decision touches on Apractically all
aspécts of the principle of non-intervention. To begin
with, the Court stressed +the derivative character of
principle  of non-intervention from three other basic
principles of international 1law - sovereign equality of
states, self-determination and non-use of force. In
demonstrating the relationship of these ﬁrinciples,.the
CourtA significantly relied on the Friendly Relations
Declaration. passed by the General Assembly in 1878.12 But
9 Ibid., para 126, p.7@.
19 Ibid.,‘para‘238, p.123.
11 Ibid., paraé 242,249, pp.124, 127.

12. Ibid., para’'202, p.106; para 212, p.ll; para 252, p.128.
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the Courtv did not spell out in detail the ramifications of
the inter-relationship: of the various principles.
: Thedissertation will +therefore attempt to ¢xplore theée at
some length. An analysis of the inter-félationship is
important in order to clarify the content and implications
of the non-intervention principle as contained in General
Assembly Declaratioﬁ 2625 of 1970 for this inter-
relationship is invoked in prohibiting all political, armed
and economic . interference, directly or indirectly, in the
internal and"external affairs of stétes as well as all
assistanée to the rebels in civil strife.13

The Court then went on to consider the exceptions whicﬂ
the United Statés submissioné proposed, explicitly or
implicitly, to the principle of non-intervention. As noted
earlier, it however refused to carve out these exceptions to
the principle confirming that its meahing and scope is the
same as described in. Declaration 2625 which makes it an
absolute concept. For instance, according to the Court, it
eliminated any-'péssibility of pro-democratic invasion: it
capégorically rejected the United States view that
intervention is vélid in the affairs of a third state for
reasons connected with the domestic ’policiés of +that
country-in pursuaﬁce of human righté or on gfounds of

promoting_ for “"self-determination®, identified with the



forces of “democracy”.l14 A detailed dnalysis of the view
which permits intervention for “self-determination” and
“human rights"” is however called for and will be taken up in
the present_dissertation.

In summary, the objective of the present study is to
aﬁalyse the Nicaragua decision and draw out its implications_
for the prihciple of non-intervention. -waever, it is
perhaps importantA to .emphasisevthat‘in an important sénse
the objeciive of this dissertation is broader: the Nicaragua
decision is herein made the occasion to consider doctrinal
debates whichA have occurred around the principle of non-
intervention: That 1is to say, the dissertation seeks to
consider the ..Nigaxagua decision only through situating it
in the wider .conte#t of controversies surrounding the
-principle of non-intervention. At times therefore it
explores issués which a formal analysis of the decision

would not have permitted.

II11. SCOPE OF THE STUDY
The scope of the present study thus revolves around
analysing the Nigcaragua decision in relation to diverse
aspects of the principle of non-intervention. The
‘dissertation will not however. deal with collective
intervention of states under the auspiéés of the United

Nations.

14 1Ibid., para 206-208, pp.198-9; paras 257-268, pp.13@-5.
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Keeping in line with the objective and the scope of the
study, the dissertation is divided into six chapters, i.e., -
including the"introduction. Chapter II traces +the origin
~of the ﬁrinciple _of non-intervention. While Chapter III
deals with 1its theoreticai aspects of highlighting its
meaning and ihter—relationshipv with other principles of
international law in the light of the Nicaragua decision.
Chapter 1V underlines the significance and implications of
the. Nicaragua decision with respect to the impermissible
exceptions to the non-intervention rﬁle in the back-drop of
Chapter III. Chapter V further elaborates the ramifications
of the Nicaragua decision 1In relation +to nexus between
intervention and self—defence; and, finally Chapter VI

briefly states the general conclusions of the study.
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CHAPTER II

DEVELOPHENT OF THE PRINCiPLE OF NON-INTERVENTION
IN CONTEMPORARY INTKRNATIONAL LAW



I. INTRODUCTION

The task of tracing the evolutioﬁ and development of
the principle of non-intervention in internatiQnal_ law
assumes importance in the light of the Court’s decision in
the Nicaragua case which is the focus  of this study.
Aithough the Céurt based its decision on the customary law
source  of internatiohal law it also referred to the
development of the law under the United Nations Charter and
the Charter of the Organisation of American Statés (0.4.8.),
without construing the validity of the United States acts
under either., of the documents. It noted that "in this
respect the Court must not loose sight of the Charter of the
United Nations and that of ihe Organisation of American
States, notwithstanding the 4operation of the multilateral
treaty reservation. Alﬁhough the Court has no jurisdiction
to determine whether +the conduct of the United States
constitute a breach of those conventions, it can and must
take them into account in éscertaining the content of the
customary international law which the United States is also
alleged to have infringed”.! The reason can be found in the
Court’s argument that far from having constituted a marked
departure from a customafy international law which still
exists unmodified, the (United Nations) Charter gave
expression in this field to principles aiready present in

customary international law, and that law has in subsequent

—— s a  a e ar — -

1 L.LQ..JL... RQRQII..S.: 1986) Para 183: p-97-'
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four decades developed under the influence of the (United
Nations) Charter, to such an-extent that a number of rules .
contained in the Charter have acquired a sﬁafus independent
of it. The essential consideration is that both>the Charter
"and the customary international 1law flow from a common
fundamental principle outlawing the use ‘of force in
international relations. The differences which may exist
between the specific content of each are not, in the CQurt's
view, such as to cause a judgement confined to the field of
customary intérnatibnal law to  be ineffective or
inapproprigte; or a judgement not susceptible of compliance
or execution”.2

By the above statement, the Court implied, firstly,
that the sources of international law are interrelated
therefore, the content of one may not be much different from
the other. Thus, in the 'construction of one source of
international law, the cqnstruction of the other is
ingvitable. And secondly the content of principles under
construction are'effected equally by the developments in the
other sources of international iaw and therefore, while
studying the content of the principles within one source it
essentially requires assimilation of the development of theb
principle in the other sources also. Hence, if the
development of the princible of non—intervehtion within the

United Nations Charter regime represents opinio-juris (as

13



the Court stressed its importénce for the customary law) and
of the basic .principles of ihternational law within thé
lstate-practicgf it can also b§ used to explain the
contentcustomary law source. ‘In this respect, the Court
pointed to the Friendly Relations Declaration of 1970 as
repreéenting the opinio-juris: of the international
community,® and thérefore thought it justified to base its
decision_primarily on the said Deélaration, for it reflected
the codification and progressive development of law within
the United Nations Charter regime as well as the customary
law.

Thus, in order to understand the content, legal basis,
meaning and scope of the prinéiple of non-intervention in
contemporary international law, it is necessary to examine
ifs development in various sources of international law, as
no source can be studied in isolation of the other.
Besides, 1the devélopment in all sources are interlinked.
However, 1t is pertinent to point out that th¢ development
of the principleiof non-intervention cannot also be viewed
in isolation from certain other basic principles of
international law, namely, the principles of non-use of
force, Aself-détermination of peoples and sovereign equality
of States. AS the’ Court, for instance, remarked, "the
essential cohsideration is that both (bnited Nations)

Charter and the customary international 1law flow from a

14



commén fundamental principle outlawing the use of force in

international relations". In other words, it 1is self-

evident and inevitable that the other basic pfinciples are

the off-shooté 6f the principle of the prohibition of the

threat or use bf force in international relations.
According{ to Article 38 para 1, of the I.C.J. Stétute,

“the Court, whose function is to decide in accordance with

international 1law such disputes as are submitted to it,

shall apply:

(a) international conventions, whether general or
particular, establishing rules expressly recognised by
the contesting states;

(b) international custombas eviﬂence of a general practise
accepﬁed as law; |

(c)’ the general principles bf law recognised by civilised
‘nations; | | v |

(d) subject to ‘the provisions of Article 59, judicial
decisions’ and  the teachings of +the most highly
qualified puBlicists of the various nations, as
subsidiary means for the determinations of rules of
law" .4
The_ paragraph above, thus, méntions four major sources

of international law, namely-treaties, customary law,

general principles of 1law and 'judiéialf decisions and

”

teachings of the publiéists. The starting point of the

4 Statute of the International court of Justice.
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present discussion will have to be the cusﬁomary law source
of international law :because of the various treaties, the .
most important of which being the United Nations Charter,
codifies the customafy law with respect to the principle of
non-use of force, and the principle of non-intervention
appéared as an §ffshoot of the prohibition on threat or use

of fqrce.

I1.CUSTOMARY INTERNATIONAL LAH AND THE
PRINCIPLE OF NON-INTERVENTION

The Principle of non-intervention originated a$ a by-
product of the prohibition on the state s absolute sovereign
right to go to war, and later to use "force", to emerge as a
separate, esﬁablished‘principle of international law.

initially there was a presumption of the legality of
~war as an instrument of nationai policy, as a form of self-
help, émanating from the concept of unrestricted sovereignty
of the state.5 In the latter part of the period between
1815-1914, new ﬁrends in favour of pacific settlement of
disputes appeéred, trends which while they 1left the
customary international law of the times basically unchanged
deserve notice as a preparation for the Covenant of League
of Nations and as beginnings of a process of eroding the

“right of war". Terms like “"aggressors' and “aggression"

5 See generally, I. Brownlie,. lni.axna:bignal Law and the
use of Force hz States (Oxford University Press, London,
1963) :
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started appéaring, and states made constant wuse in the
nineteenth century of various restricted forms of coercion
in placevof ﬁar,giving rise to a body.of legal doctrines on
repfisals, pacific blockade,vself—defence and intervention
besides other measures of coercion. All these measures thus
became other ways (besides war) of self-help which weré
enployed for limited purpéses. Thus, the first restrictions
on the concept of use of force and limitations on
unrestricted state sovereignty appeared. States undertook
these measures to preserve any of their legal interests
based on the theory of self-preservation or on the basis of
doctrine of necessity, which is a much wider term than self—
preservation and thus, a measure faken on its basis may not
be restricted ‘just to the protection of the legal interest
of a state. Both these concepts either were asserted
parallel to each other or some considered self-preservation
as a form of doctrine of necessity; Self-defence, self-
preservation and necessity were used as more Vor less
interchangeﬁble ter@s. Some éven regarded self-defence as
an instance of self—preservation. Hence, confusion was
rampant in the ‘institutions of the customary law of the
period. One thing was clear however, that in spite of the
fact that war had started acquiring a bad name, war could
still be resorted  to as a sovereign prerogative. In many
works of thg ninetgenth century there. is an untidy

enumeration of grounds of intervention, which overlap the
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customary international law developing on hostile measures
short of war and does not reserve the term interventién for
cases in which no formal state of war is created. By the
last quarter of the nineteenth century the term intervention
started vcovering forms of action which did not easily yield
to classification either as self-preservation or under the
doctrine of necessity, for example, intervention based on
treaty rights, gollective intervention and "humanitarian"”
intervention.

After the establishment of the League of Nations in
1919, the first limitatién ﬁas.bfought.in the "Jungle-Law"
of the use of "force" (closely identified with the armed
forcé) by regulating fwar", iﬁ the shape of Articleilé,
Articles 11-15 of the Covenant of the League. The Covenant
made it incumbent on the member-states to not to go to war
except in self-défence and if a state had to go to war
first it had.to exhauﬁt the means of pacific settlement of
disputes. No;doubt, the customary right to go to war Still
existed Dbut resbrt;to'war, or other types of fdrce, was not
Justified in this period as a full blooded right to go to
war, inherent in general international iaw. - Further curbs
were brought to the right to go to war, with an emergence of
the concept of collective or unilateral sanction by states
on report from the Council (although the Council didlnot
itself have the power to impose such sanctions so, it had to

be through the medium of states) if there was an "illegal

18



war”, categorised as such, if means of pacific settlemeﬂt of
disputes were not exhausted. One can easily perceive the
novel attempt 'b& the Covenant to regulate war and forecast
the United vNaﬁions system. One of the more significant
changes, which the Covenant affected, was to make any war
between states a matter of interﬁational concern. War was
no longer to have the aspect of private dual but of a breach
of peace which affected the whole community.

The Cernant referred onlyvto "War” and "threat of war"”
but, apart from the limiting éffect of such terms, war was
not merely used iﬁ'a technical senSe,.these words provided a
general basis for determining an aggressor; the criterion
for determining the aggressor was.whether the Procedure for
pacific settlement of disputes had been employed or not and,
whether the war was in self-defence or not. Thus a trend to
prohibit wuse of “force"” or "aggressibn"{ rather than just
only "wa:“, was discernible whether that force amounted to
reprisal, preemptive strike, naval blockade or intervention;
The Covenant thus nourished the view that the use of force
‘was illegal, not only when directed to conguest and
unjustified acquisitions but‘also} as a‘means of enforcing
rights, that is, self-help.undertakenAfor self-preservation
was restricted. One can . say that Article 10 states a
genéral principle that aggression was unléwful but, the

states used the +term “"war” in the Covenant to suit their

interest as to when war was to be understood only is formal,

19



techincai sense or when as aggression. The Covenant of the
League in the year 1919 stood against the customary law by
providing a qualification on the right to resort to war
(even if taken in formal technical sense), which was
exceptional, in the background of the general feeling that
war was still an absolute prerogative of a sovereign state,
and that 1is perhaps one of the reasons why the Covenant
failed. Nevertheless, one can not negate the.étuth that the
Covenant was the source of and inspiration for later
developments which in sum destroyed the prgsumption in
favour of the lawfulness of war and use of force, thus,
changing the content of customary law in the ﬁeriod'between
the two World.Wars to the extent that in 1945 at Nuremberg
and Tokyo it wds possible to argue that unilaterél resort to
any type of aégression (the extreme case of which was the
war) 1in 1939 and the following years was illegal unless a
necessity for self-defence was proved. It can easily be
perceived, from the development so Stéted{ that as a
necessary corollary to the principle of non-use of force the
principle of non-intervention, sovereign equality of states
and the self-determination of the peoples woula follow and,
non-intérvéntion would be a prerequisite to the concepts of
sovereign equality and self-determination. Thus,
development of one principle of non-use of force led to the
establishment of the other principles- a remarkable step

forward from the time when war was considered a sovereign
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prerogative. However, this phenoménon initiated in 1919
developed slowly startiﬁg from the Treaty of Mutual
Assistance, Geneva Protocol 6f 1924, Locarno Treaty (1925),
resolutions passed 1in the League AsSembly in192% and 1827
and . also, resolutions passed in the confefence of American
States (1928) and the high water-mark was the General Treaty
for the Renunciation of war signed on August 27, 1928, more
commonly known as “The Pact of Paris”.

The 1928 Pact of Paris, popularly known as the Kellogg-
Briand Pact, prohibited war as an instrument of national
policy (Articler I), not only in its technical and formal
sense but a150g in 1its legal connotation and, even armed
measures short of war, which were primarily measures of
self-help 1like ,arméd intervention and reprisal, except for
self-defence, too were prohibited. The subsequent practice
of parties to the Pact leaves little room for doubt that it
was understood to prohibit ahy substahtial use of armed
force. Brownlie vsubstantiatés this and asserts that even
the bthreat to use ~force was prohibited under the Pact.®
Only war allowed was one in self-defence as is evident by
various reservations to the Pact. Thus, the world community
consensus outlaﬁedl the use of "force” as an instrument of
national policy and just not “"war"”.

The Kellogg-Briand Pact contributed td the progressive

development of +the customary law, as phe instrument was

6 Ibid., Chapters V and VI.
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ratified or adhered to by sixty three states and, in order

to bring the pact into force between the states of Eastern-
Europe, a protocol with the object was signed at Moscow in
1929 and thﬁs the péct was of unfeserved‘legal obligation,

since -only four states, international society as it existed
béfbre World Waf I, were not bound by its provisions. More
iﬁport#nt was the fact that even United States joined the
_pact; ‘which is much more than can be said for the universal
membership of the League. Thus, the pact portrayed the
legal obligation on states to renounce force and, this had
considerable effeét on state practice also. In thé years
that followed numerous treaties were concluded which
affirmed'-the pact obligation. The Stimson doctrine of non-
recognition (1932) résted on the Covenant of the League and
the Pact. It also provided a legal basis for the Tokyo and
Nuremberg @rials. Its obligations although disregarded by
some (Japan and Germany), were repudiaped by none. State
practice confirmed the opinio-juris sive necessitis
represented in thé Pact. But, it took another World War for
ﬁhe‘ new princibleéA of customary law, which had been in a
state of flux, to crystallize, be sorted out in the
Nuremberg and Tokyo trials and finally be adopted in the

United Nations Charter.
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IIT. THE ONITED NATIONS CHARTER

The United Nations, established in 1945, evolved in
its Charter a ‘collectiVe security system the backbone of
which were the principle of non—use‘of force,? sovereign
equality of states,® non-intervention® and equal rights and
Aseldeetermination of people.l19 All measures of self-help
in 1845 were <transferred +to the Security Council 11 .and
prohibition of Suéh self-help by states were couched in
terms of duty ‘leaving only the unilateral action of self-
defence with the member-states. 12

The Charter, in brief, codifies the customary law
principles of non-use of force, non-intervention, self-
-determination of peéplesvand sovereign equality of states,
as théy evolved over a period of time from the establishment
of +the League. Even if this is refuted still the addition
of these princibles in the Charter represents the opiniq—‘
juris, of the international community and since all the
members of the international cdmmunity as existing at that

time, joined the United Nations except for the enemy states;

- —— - ——— - :

7 United Nations Charter Article 2, para 4.
8 Ibid., Article 2, paral.

9 No express mention of it is there in United Nations
Charter, except in Article 2, para 7.

1¢ United Nations Charter, Article 1, para 2.
11 Ibid., Chapter VII, Articles 39-50.
12 Ibid., Article 51.
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the " universality of the Organisation was established
demOnstréting enough state practisé to make the principles
embodied in Article 2 of the Charter as the general
international 1law. The difference between the principles
embodied in the Chartef and customary international law is
that of a mere technicality. The Charter forms the
essential Jjuridical basis of the world legal order and of
world peace. The United States at the jurisdiction stage of
the Nicaragua case asserted that the Charter subsumes and
.supervenes the principies of —-customary and general
international iaw.ls However, +the Court pointed out that
Nicaraguan | claims could not Abe- dismissed under the
principléé of customary and‘general international law simply
because such principles have been enshrined inlthe texts of
coﬁventions relied'upon by Nicaragua "the fact... principleé
recognised as such, have been codified or embodied in
multilateral conventions ‘does not mean that they cease to
exist and apply as principles of customary law. Principles
such as those of non-use of force, non—intervéntion, respect
for the independence and territorial integrity of:states and

the freedom of navigation continued to be binding as part of
cuStomary. ‘international law, despite the operation of
provisions of conventional 1law in which they have been

incorporated".14 The Court reiterated the saﬁé at the merit

13 J1.C.J. Reports, 1986, paras 172-173, pp.92-3.
14 1.C.J. Reports, 1984, para 73, p.424.
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stage. of the proceedings.!5 Consequently, with prohibition
of the use of force enshrined in Article 2 para 4 of the
Charter even intervention as a form of self-help was
abrogated and together with the regime of self-determination
of peoples and sovereign equality of states, it was
established as a -fundamental norm of the United Nations
system. (besides being so of customary law) although it has
not been expressly mentioned in the Charter regime. However,
it is éenerally agreed that Article 2 para 718 of the.
Charter incorporates the principle of non-intervention
because 1if the Organisation which has the respénsibility of
maintéining_ international peace and security is prevented
from interfering in the domestic ﬁatters of the state it is
obvious that such a duty exists on the states aé well under
the_ United Nations‘system and the customary law, as already
seen. However; according to the United States (special
committee, 1965) Article 2 para 7, of the Charter just

refers to the delimitation of Jurisdiction between the

15 I1.C.J. Reports, 1986, paras 174-178, pp.93-6.

16 Article 2, para 7 of the United Nations Charter reads,
"Nothing contained in the present Charter shall
authorize the United Nations to intervene in matters
which are essentially within the domestic jurisdiction
of any state or shall require the Members -to submit such
matters to settlement under the present Charter; but
this principle shall not prejudice the application of
enforcement measures under Chapter VII.
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United Nations and the member states.17

Till now we were dealing with the aspect where the
Charter codifies +the customary 1law, but the Charter also
leads to the progressive development of the customary law, a
fact acknowledged by the Court. The evidence of such
progressive ‘dévelopment under the Charter can be found in
the resolutions passed in the General Assembly, as it
represents the international community. Therefore, for the
above'reasons, the'Court was guidedvby Resolution 2625 (XXV)
of. 197@'.in arriviné at its decisidn, as 1t represents the
opiniofﬁuris of the states. The.same 1is based, in so far
as non-intervention is concerned on Resolution 2131 (XX), of
1965-"Declaration of Inadmissability of Intervention in the
Domestic Affairs of BStates and the Protection of their
Independence and Sovereignty".

However, Reéolution 2131 cannot be said to represent
the opinio-juris of the states bec&use,'the United States,
-one of the leading members of the de;eloped world, although
voting for it added a reservation to the effect that it was
a‘ mere "statement of 1its political intentions and did not

have any legal validity. 'No such reservation was attached

17 ~T. Mitrovic, Non-Intervention in Internal “Affairs of a
state in M. Sahovic, ed., Principles of International
(Oceana Publications, Dobbs Ferry, New York, 1972),
pPp.219-75 at p.226.
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by.'the United States to the Friendly Relations Declarapign
and bmoreover, it was passed by the developing and the
developed states in unanimity by consensus.18

However, it can be argued that the Genéral Aséembly
re:olutions are mérely persuasive and thus, have no binding
effect, and.thérefore, are of a doubtful legal validity. One
cannot howevertnegate the importance of these reSolutiohsxas
they are an effective evidence of the state practice and, in
the 1light of the Nicaragua case they also represent opinio-
Juris, which transforms their persuasiveness into producing
a legal effect. The fact does not need underlining, that
the Court based its decision mainly on the contents of the
Friendly Relations Declaration (1978).

From the above discussion one can conclude that the
principle 6f non-intervention has a firm legal basis in the
customary law. and the law ‘of the United Nations. It is
pertinent to méntion here ~that the principle of non-
intervention has universal legal' basi$ as it is equally
enshrined in variéus other treaties énd given 1its due

importance in judicial pronouncenents too.

‘IV.TREATIES BESIDES THE UNITED NATIONS CHARTER

There are various treaties - multilateral and bilateral
which impose ndh—intervention as a dﬁty upon the states. The
United Nations Charter discussed 'above is of universal

18 1.C.J. Reports, 1986, para 2@3, p.147.
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application but - the principle is also found in regional

treaties.

(A). Regional Organisations:

The most notable being the Charter of Organisation of
American States where Article 18 reads as follows: '"No
State or group of states.has the right to intervene directly
or 1indirectly, for any reason whatever, in the internal or
external affairs of any other state. The foregoing
principle prohibits not only armed force but also any other
form- of interference ‘or attempted threat against the
personality of the_state or against its political, economic
and cultural é;éménts".19 ‘

The Charter of Organisation of African Unity also
refgrs to the non-intervention principle in Articlé 3 para
2.20 So does the Covenant of the Arab League which states.

"Every member state of the League shall fespect
the form of government obtaining as one of the
rights of those states and shall pledge itself

to take any action tending to change that
form."21 .

(B) Bilateral Treaties:
Several bilateral treaties also refer to the non-
intervention principle but special mention needs to be made

.to the 1954 treaty between India and China which later came

19 Mitrovic, n.17, p.254.
2¢ 1Ibid.
21 ibid.
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to be known as “Panchsheel” Principles. The principles
enumerated are:
(1) Mutualv respect for each'otherfs territorial integrity
- and sovereignty;
(2) Mutual non-aggression; |
(3): Mutual non-intervention .in' each other’s internal
affairs;
(4) Equality and Muiual benefit;
(5) Peaceful co-exiétance.
All these treaties assert that the principle of non-
intervention constitutes a basic postulaie of contemporary

international law.

V. JUDICAL DECISIONS

Judicial pronouncements of the International Court of
Justice 'havé been perceptive of the changing currents of
international thoughts and.haﬁe censured all interventionary
activity by categorical pronouncemnts 1like .in the Corfu
Qhénngl case where following the dispute between Gfeaf
Britain and Albania the Court stated -"the Cour£ can only
regard the alleged right of intefvention. as the
manifestation of a policy of force, such as has, in the past»
given rise to most serious abuses and such as cannot,
whatever be . the present deféct in international
organisation, find a place in international law".22 |

22 1.C.J. Reports, 19489, p.35.
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The I.C.J. affirmed the impermisibility. of intervention:
in Haa De La Torre case in the context of the right to grant -
| diplomatié asylum. The Court ob:erved: "the decision to
grant diplomatic asylum implies derogation of the soverignty
of the states in which the refugees had committed his crime;
This decision permitted the criminal to escape punishment by
the state and constitutes intervention inte a domain which
falls exclusivély within the Jjurisdiction of the teritorial
state. Such  a derogation of territorial soverignty be
admitted unless its legal basis was established in every
single caée.28
Thus, non-intervention is equally a legal principle of
customary law, as of the United ﬁations system or treaty law
geﬁerally. In fact the origin of the non-intervention
principle 'lies in customary law, where it is inseparably
related to the princiéles of self-determination, non-use of
forcg and sovereign equality of states. But, no discussion
of any. one source can take place in isolation of the other,
as the developmeﬁt of the principle in any one source has
been mutually affected by the development in the other
sources, as seen above. Therefore, the Court rightly
referred to the U.N. and O0.A.S. Charters, without
pronouncing upon the validity of the United States actions.
under them, wvhile construing the customary-iaw principle of

non-intervention.

23 Mitroviec, n.17, p.258.
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CHAPTER III
'PRINCIPLE OF NON-INTERVENTION: THEORETICAL ASPECTS



I. INTRODUCTION

The task of establishing non-intervention as a
fundamental principle of contemporafy international law has
already been undertaken in Chapter II. But, there still
lies the arduous task of clarifying its theoretical aspects:
meaning, theoretical or légal basis, contents. It is
necessary to perform this task for only once its theoretical
aspects are clear will we be able to identify the
ramifications and operation of the principle of non-
intervention. The I.C.J.  undertook this task while
delivering the judgement bu£ its major focus was in pointing
out the ramifications of the principle. Thus, the present
chapter »wil; be devoted to examining in detail the
theoretical aspects of the principle of non-intervention and
seev how far the Court has endorsed these Laspects, in
whatever 1little attention it has devoted to this aspect,
Also, the attention devoted is mostly confined to the field
of 1intervention in. the internal affairs of a. state with
respect to the situation of civil strife and the role of the
third-state in encouraging and abetting an internal
rebellion against the government. Moreover, although-the
Court’s decisioh is based on the customary law source,
(these cohclusipns are in line also with other sources) yet
as the Court itself remarked, "the differénces which may
exist between the specific contents of each are not, such as

to cause a judgement confined to the field of customary
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international law to be ineffective or inappropriate, or a
judgement not susceptible of compliance or execution”.l
Besides, the basis of all the discussions of the Court was
thé Friendly Relétions’ Declaration (197@), which reflects
the develoﬁment of the law in the United Nations System as
well as the custonary laﬁ, the two major sources of the
contemporary law; Thus the Nicaragua decision rightly
reflects the +theoretical aspects and to that extent, event
the ramifications or scope of the principle of non-
intervention in  the contemporary law. This .conclusion is
further substantiaﬁed .by the submission in the previous
chapter, that all the sources of law are interrelated and
the development in any source cannot be to the exclusion of
ofhér sources; Thus, the content of one ﬁecessarily reflects
the content of the same principle in other sources also.
Since the basis of +the Court’s decision was the
Friendly Relations Declaration (1979), the present study
will also be undertaken in the light of the game resolution.
Rightly so, as alréady said, it represents the opinio-juris
and the development of the law in the United Nations regine,
and it was passed unanimously by consensus between the
developing and the developed states.?
vI-—iléli:fié;;;i, 1986, paral8l, p.97.
2 M. Sahovic, “Codification of the legal principles of Co-
existence and the Development  of Contemporary
International Law"”, in M. Sahovic ed., Brinciples of
International Law concerning Friendly Relations and

Cooperation (Oceana Publications, Dobbs Ferry, New York,
1972, pp.9-53.)
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IT. INTERYENTION i MEANING

The definition or meaning of the term non-intervention
has been ever elusive. Scholars try to define non-
intervention by first +trying to clear the concept of
"intervention”. In this chapter, therefore, the endeavour
will be to clarify the concept of "intefvention“}through
understanding the 1legal basis of the principle of non-
intervention in contemporary international law. In fact the
legal or theoretical basis of non-intervention principle
establishes, not only its menning but also its content and
ramifications. ,
Definition of  Intervention’ : A Problematic Task

i Therée  are sgveral difficulties in defining the term

"intervention”.- One of the chief obstacles, éﬁéft from the
misconception about its genesis, is the lack of conéensus‘on
the meaning and essence of the term intervention in the
modern context. According to Moore, 3 “this consensus can
not be anhiéveq due to intellectual confusion in theorising
about _intervention“., The principle sources of this
confusion, accérding to him, are terminologicéi confusion
and contextual failacy.'

Te;minological confusion, according to Moore, arises
because the term "intervention" is used in several sénses.
Either has brocad or too narrow a connotation.is given to the

term or subjective stand overehadge the understanding of the

Press, Princeton, New Jersey, 1972), pp.118-9.°
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term. The ’damage, which such confusion can cause is
illistrated by:FMoofe with respect to the broad definition
adopted Dby Talleyrand;‘ Talleyrand defined non-intervention
~as  "a mysterious word that signifies roughly the same thinag
as intervention".4* According to +this definition, all
participation in international affairs would amount +to
intervention. Such definitions lead to two problems.
Firstly, their all encompassing nature can hardly make them
uséfﬁl tools for analysis and decision-making. Secondly, as
Rosenau points out, "such a conception,'for example, leads
to the absurd conclusion that the United States avoidance of
the conflict in "Indo-China (Vietnam) in 1954 and 1its
extensive involvement in that ‘part of the world a decade
later both constitute intervention”.$ Thus, such broad
definitions fail to help discern an' interventionary
situation from among diverse situations.

On the othér hand, by contextual fallacy Moore means
that a determination of intervention 18 made without
referring to the felevant contexts. That is to say, the
context might Jjustify an act of intervention and the failure
to recognise such contexts 1s the contextual fallacy. In
other words, the contextual fallacy 1is the failure to
indicate . the several conjunctures. which can occasion
intervention or a situation where intervention is alleged.

————— o~ — v —— -

4 1Ibid., pp.122-3.
5 Ibid., p.123.
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a state to define 1its national policy in line with the
community interest, reflected in these contexts.

Thus, only if the diiersity of issues and contexts are
recognised can common policy questions be raised and
answered in relevant terms, according to Moore. An instance
of contektual fallacy 1is theAstrict>interpretation of the
non-intervention principlee by the absolutists like Hall.®
Oppenheim”s definition of intervention shows how meaningless
a generalized definition is. He defines intervention as a
“dictatorial interference by a state in the affairs of
another state for the purpose of maintaining or altering the
actual condition of things*. This definition does not
specify the verious situations ef ihtervention, requiring
differeﬁt and - varied responses from the international
community.  Moreover, this definition is too narrow, for it
encompasses (apperently) only acts involving use of armed
force. Brierly made an effort to avoid terminological
confusion but, there still remains the pitfall of contextual
fallacy. and adoptioﬁ of narrow definition. He writes that,
"every act of interference in the internal affairs of a
state need not automatically imply intervention. For
interventionA it is essential.that the act of iﬁterference
nust have an imperative form: it must be either-foreible or
backed by the threat of force", wherein the term "forcible"
implies only the use of armed force".i

6 See Chapter IV.
7 J.L. Brierly,Ihe Lan of Nations, (Oxford, 1958), p.3@8.
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" The reason for a narrow conception (terminological

confusion, contextual fallacy and identification of force

with armed force) of intervention were threefold:

(1)

(2)

(3)

The conception of 1intervention as an exclusively
military (armed) means was due to the fact that force
had alwayé ‘meant armed force and, it was generally
hanifested in three basic cases: intervention in civil
strife in other states (the most drastic form of
intervention), armed intervention in a war in progress
among other | states and the 'various forms of
“"humanitarian interventions™. All these were in'fact
armed and military interventions, so it followed that
intervention only occurred'invthe event of the use of
force or threat of use of force.

The  narrow conéept derived from the idea that
intervention could only take place.in nutual relations
among states, since at that time there was no organized
international community and the question of
delimitation .between. domestic and international
Jurisdiction had not as yet become an important issue.
‘The legal basis of non-intervention were notvtraced-tb
intér—relat%?nship .of various principles of non-use of
force, self-determination of peoples and sovereign
equality of states. This aspect is not. only ignored by
the publiéists who adhered to the narrow conception of

the term . intervention, but also by publicists like
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Hall, who adopt an absolute approach, and therefore,

commit contextual fallacy.

The context in which intervention_is possible signifies
certain Qalues. But, there exist divergent value-systems,
which are manifested in the normative systems8 recommended
by  certain publicists - Moore, Farer, -Félk - to the
1nternétional community to curb 1ntervention$ry activity,
this creates further difficulties in establishing a clear
concept of intervention or non-intervention prinéiple. For
instance, Moore, speaking contextually, recommends a
noimative systém which 1like the traditional law lays an
undue emﬁhasis on the established government.9 But, Farerl®
and Falkll do not.  Similarly Moére'allows intervention in
the context where promotion of human rights is warranted
but, Falk does not. These anomalies can only be explained
in terms of the pérception of values preferred by a scholar.

Also, even 1if the values preferred are the same, the

8 See Chapter IV.

9 J. N. ‘Moore, "Towards an applied Theory for the
Regulation of Intervantion™ in J.N. Moore ed., Law and

Civil HWar in ihe Modern world (The John Hopkins
University Press, Baltimore 1974), pp.3-37. :

18 Farer, "Harnessing Rougue Elephants: A short discourse
on Foreign Intervention in Civil Strife, Havard Law
Review, vvol.82, (1969), pp.511-541. Also see T. FArer,
Columbia Law Review, vol.67, (1967), pp.266-79.

11 . R.A. Falk, ‘"The Legal Status 6f the United States

International Law of Civil War, (The John Hopkins
University Press, Baltimore, 1971), pp.224-323. See
Pp.227-30; 311-312.
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specification of such values ﬁould be different with respect
to different publicists. For instance Moore foresees self-
determination in reference to the pro-democratic forces,
whereas Farer and Falk, to.promote self-determination, at
the first instance, prescribe non-intervention and if
intervention. has to be undertaken for thé purpose of self-
determinafion it would be 1in support of wars of national
liberation or anti-aparthied movements, a context which has
commpunity consensus. In spite of the above mentioned
discrepancy, both sets of bublicists proclaim that the
values chosen mﬁximise community interest and therefore in
context of such values intervention should be allowed.
Thug, the problem of contegtual fallacy 1is further
complicated by the fact that, the values chésénlto condone
intervention might 'be different, that is, value perception
night be different,and, even if the same, the specifications
of the values might be altogether different. |

In the opinion of the publicists, the values chosen
tend to maximise .the interests of the international
community but, +they do it essentially with their national
interests in mind. An equilibrium point which maximizes
both these sets of 1interest in a given situation 1is
generally sough£ to be reached. This search for equilibrium
gives rise to difference because each publiciét has his own
perception of both community and national interests.

However, as already noted most American publicists largely

38



share each  others perception about international community
interest and national interests (even though the
specifications  of - the values proposed b& them are
differént). Theyloften tend to treat the two as identical.
This 1is not to deny that sometimes acute differences exist
between the Western publicists thenselves, but these
differences are not value-based.

The Third World publicists have basic differences with
Hestern w:iters. Their perception of both nationalland
international community interests do not converge with those
of their Western counterpérts. Basically they prefer a
strict interpretation 'of the principle of non-intervention
except'in the context of self—dete}mination of the colonial
people and 1like situations-a value that according to them,
is of 'ébmmunity interest. The context thus is restricted
primarily to a single value of community interest of course
this value can change and more can be added in (course Qf ‘
timé if community.consensus is there), unlike their Western
counterpartn- who -would allow intervention in several
contexts 1like that of human rights-context not considered
right for intervention by the Third World States.

Given the differences 1in value perception, it is
understandable that divergent understandings of certain
basic principles.of international law will also exist. For
instance, the We;tern understanding of the first principle of

sovereign equality of states 1s not shared by the Third
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World.' Western publicists “water-down” this principle
whereas third world writers consistently wuphold to the
Third World countriés, the principle of sovereign equality
of states 1is én ihstrﬁment to proteét themselves from the
interventionary | activity of +the imperialist countries.
Thereforé, they Lhterpret it strictly. | |

The fundamental principles of international law like
sovereign equality of states, self-deternmination,
prohibition of 'the .threat or use of force, and non-
intervention are closely linked to one another in their
content with eaph other, and therefore the understanding of
one reflects necessarily on the other. In fact this inter-
relationship forms - the theoretical or legal basis of the
principle of‘,non—intervention rwhich reflects the meaning,
content and scope of the non-intervention principle, as said
earlier; Thus, differences in the understanding of these
interlinked principle would ultihately result in the
differing perceptions of the content of the principle of
non-intervegtion.

Initially, most of the developed states, as the debates
in the special commiﬁtee, dealing with the formulation of
the non—inpervention principle in the Friendly Relations
Declaration (197@8), show, did not favour a broad formulation
of the principle of non-intervention (sameffor the other
principle also) therefore they opposed the majority effort

to create a thebretical‘basis based 6n the interlinkage of
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self-determination, sovereigp equality of states and non-use
of force for the broadér formulation of the non—intérvention~
principles by emphasising that no express provision of the
non-intervention principle_ existed in the United Nations
Charter and that, the basic provisién of the Charter
concerning the‘ said principle was contained in Article 2
para 4, dealing with the principle of non;use of force, thus
trying to natrow down the legal basis of the principle,
which was done more so, as the Western understanding of the
term’ force, within vArtiqleA 2 para 4, is associéted with
armed force. 12 |

On the other hand, the Third World and Socialist states
did >‘ﬁBt i“deny Athat non-inte&vention deri&ed from the
?;inciple of non-use of_f§rce as representéd under Article 2
para 4 of the Charter, but its real basis in ;odern law lay
in sovereign équélityv of states and self—deterﬁinatidn of
peoples, besides the principle of non-use of force. Thus,
it was inevitable that the principle of non-intervention
would have a broad- formulation.13 The linkage between the
various international law principles has been adequately
highlighted ih the 1870 Friendly Relations.Resolution -
Declaration gﬁ 'thé Principles of International Law
Concerning Friendly Relations and Cooperation Among States,
in accordance with the Charter of .the United Nations. This

12" T. vMitrovic,A “Non-Intervention in the Internél Affairs
of States™ in Sahovic, n.2, pp.219-75, See pp.226-7.

13 Ibid., pp.233-6.
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resolution relied upon by the Court, to specify the meaning,
content and scope of the principles of hon—interference\
deals ;pecifically with seven ptinciples of the United
Nations Charter, namely prohibition of the threat or use of
force, peaceful settlement of disputés, non—intérvention,
duty to cooperate in accordénce with the Charter, equal
rights and self—determination of +the peoples, sovereign
equality of states, and the duty to fulfill in good-faith
obligations assumed under the Charter.14 According to
Séhovic,lS. the discussioﬁs at the United Nations, that form
the . travoux »Qxﬂnaxﬁigxigz ofrthe ‘Declarati&h, reveal that
the principles fofmulated in the United Nations declarétion
purport to be interdependent. ﬁe asserts,that "it was soon
realised that it was difficult to separate their component
part”, therefore Article 2 of the General part of the
Declaration was adopted in the following terms:
In theiy interpretation and application the
above principles are inter-related and each
principle should be construed in-the context of
other principles.

In the special committee of 1965, +the question of
’interdependence of the diverse p:inciplés, eépeciaily in the
context of the principle, of non-intervention,was raised
time and again. As already observed, the‘developed states

were not. in favour of identifying the 1égal'basis of the

14 See Resolution 2625 (XXV) of 197@.

15 Sahovie, n.2, p.145.

42



non-intervention principle with this inter-linkage.
American delegates refused to accept this uﬁderstanding of
linkage alleging that this conception of the principle of
n6n—intervehtion was Trelevant only within the framework of
regional Latin American Law. But, by the end of nine years
of vhard work in formulating the other principles enshrined
in formulating the other 'priﬁciples enshfined in the
Resolution there emerged .the understanding that the scope
and content of the princible of non-intervention should only
be perceivéd in the light of its co-relationship wifh other
principles of international law embodied in the Declaration.
For the scope énd the content of the principle of non-
intervention could not be detérmihed without such inter-
relationship or inter-linkage being its basis, and
therefore, it was - the last one +to be formulated after
compromises on others, with respect to their contents, was
achieved.18  So, thej next step is to highlight the inter-
relaiionship which exists between the 'principle of non-
intervention and those of self-determination, sovereign
equality of states and non-use of force, all considered as
the basic principles of the contemporary international law.
This +task will be undertakeﬁ in refergnce to the Friendly

Relations_Déclaration (1879).

16 Mitrovic, n.12, pp.219-23. . '

43



III. THEORETICAL BASIS OF THE PRINCIPLE OF
NON-INTERVENTION :

Expléining : ﬁhe ~ inter-relationship between the
principles of ﬂon—intervention, self determination, non-use
of forcé and Qovereign equality of states wbuld'go a>iong
way towards _ clarifying the thebretical basis of the
principle of non-intervention, broadly acceptable to the
international cOmmunify today, more particulariy to the
Third World countries. The inter-relationship between the
principles of non—ihtervention; self-determination of
people, non-use of force and sovereign equality of states
was also pointed out by thé Court.17

The rprinciple‘_of'non—intefvention is the corollary of
the principles - of sovereign equality of states, self-
determination, and' the prohiﬁition of the threat or use of
force (non-use of force) as it is ambly demonstrated in the
Nicaragua decision.18 To begin with, first the principle
of soverelgn equality of state would have to be the object

of our discussion.

(A) Sovereign Equality of States:
As already said in Chapter II basically all norms
flowed from the principle of non-use of force in the

customary law. lTherefore it is obviogs that all principles
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are inter-linked and the more adequate understanding of
sovereignty: willl have to be related to a discussiqn of the.-
principle of the prohibition on; threat or use of force,
which modifies the content of the principle of sovereignty
as underétood traditionally.

Traditicnal  international law neither knew nor
understood the concept of soﬁereign equality of states. As
pointed out in Chapter II the order of the day was the rule
of the thumb that the right to go to war and other measures
of self-help like intervention were the sovereign
prerog&tivé which none gould encroach. However slowly and
steadil& this concept changed and the trend was evident from
the ' beginning ~of the twentieth century, with thé
est&blishment_ of the League of Nations. Thus, with the
curbs brought on the use of force, whether war,
intervention, preémptive strike or any like méasure except
for self—defence; sovereignty became a relative concept as
primarily | tﬁese measures were adoptéd~ to respect the
soverelgnty df the other states. This chaﬁge, if vieﬁed in
the historical background was due to the fact of the
emergence of modern nation-state, as a by-product of the
French ﬁevolution and the American War of Independence;
disintegration of feudalism énd birth of Capitalism. Thus,
in the fevdalistic stage sovereignty was an absolute concept
but with the rise of a nation-state it =lowly evolved into a

relative concept.
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.The conceﬁt of respect for the sovereignty of other
states rﬁled out ‘any ‘possibility of intervening in the
affairs of the other states or violating the territorial
integrity or political independence of the state. There
prevail two schools of thought the “"absolutists” reﬁresented
by Hobbes, Hegel and Austin, who viewed soverelgnty as
absolute and7 the “"relativists” like Kelsen, who view the
concept of. sovereignty in relation to the sovereignty of
other states. Be that as it may, the United Nations Charter
" accepted this trend of respect of sovereignty of other
stateé, which really pointed towards two separate concepts:
(1) thé“idea of equality, and, (2) the idea of sovereignty,
- with the result that the term "soverelgn equality of states”
emerged under Article 2 para 1, of theiCharter; Thhs, the
concept of unrestrained sovereignty of the states was curbed
both in customary law and the law of the United Nations by
the emergence of the concept of sovereign equality of
states, the essential ingredient or cérollary of which is
non-intervention. But; in the special committée debate one
could perceive that most of the Western States regarded
sovereign equality of state as a jurisdictional_term, that
is, sovefeighty existed in law (all states have equal rights
and duties before law and thé law would regard them alike)
but in actual fact their could not be so?ereign equality
because faqtually the powerful develdped states, on basié»of

their strength, had more of rights and duties in
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international relations than the smaller states (the idea
behind thiz argument was ﬁo adopt a narrow formulation for
the principle of sovereign equality of states, which would
narrow dowh- the contents of the principle of non-
intervention, | non-use of force and self-determination

considering, - that they are inter-related, and thus, carve

. out greater exceptions to these principles, providing more

freedom of action to the developted states). This argument,
however, was rejected by the majorityl® and it was
established that sovereign equaliﬁy of states exists both in
fact and law, thus validating respect for the sovereignty of
the other states 1in the customary law and addition of the
térm equality 5ffer the term sovereignty in the United
Nations Charterfn- Moreover, this also demonstrates that
there is no antinomy in addition of the term equality after
sovereignty, because, previously sovereignty was a an
absolute, all perﬁasive concept but nbw sovereiénty has
- become felative and 1s seen in relation to the sovereignty
of other states.  Thus, it cannot be said that there is an
éntinomy between the two terms adopted in the Charter-

sovereignty and equality of the states.

(B) EPrinciple of non-use of force
As emphasised in Charter II and above, it is very

19 A. Magrasevic, "The Sovereign Equality of States" in
Sahovic, n.2, pp.171-218, see pp.175-9; .
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difficult to  separate the fundamental -principles of
international law - seif—determination, sovefeign equality
of states; non-intervention and non-use of force, as their
development and understandihg are so linked to each other
that talking of éne essentially leads to the other. This is
more true of the principle of non-use of force and sovereign
equality of states. It is very difficult to say whether the
principle of sovereign quality of state emerged prior to
the principle of non-use of force or vice-versa. It is
right to Say that thé_development took place simultaneously
as the .roots of both are in the dévelopment of the
phenomenon of the nation-states and the rise of Capitalism,
thus,r Bihdiné the ~two iﬁextricably as evidenced through
Bryan Treaties (1899), Kellogg-Briand Pact (1828) and the
United ‘Nations_ Charter (i945). In between 1lies the
principle ‘of self-determination of the peoples as basically
the self-detérmination of the peoples lead to‘establishment
of. the sovereign equalit& of states, where serreignty lies
in the peopie and is not jus£ attached to‘iis territorial
limits. ‘An Nincic has observed the sovereign equality of
the states 1s the higher manifestation of the self-
determination of peoples.29 The corollary -6r the by-
product, of the principle of non-use of‘force, sovereign

equality of the states and self—determinati&n ofipeoples, is

and in the Practice of United Nations, (Martinus
Nijhoff, The Hague, 1979), pp.78-9. '
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the principles of non—intervention. The interrelationship
between the principles of sovereign equality of states, non-
use of forcé-and non-intervention is evident in the contents
of the principles of non-use of force and sovereign equality
of states under the Ffieﬁdly Relations Declargtion (1879),
where = the principle of non-use of force ‘prohibité
intervention directly undertaken for war of aggression
(after stating the general principle) and propaganda for
such wars; forcible intervention in "~ the existing
international boundaries of another state or as a means of
solving 1international disputes or to violate international
lines of demarcAt;on (example armistice) or for reprisals or
to deprive peoples referred to in the elaboration of the
principle of equgl rights and self-determination of their
right to self-determine and freedom and independencg or for
military occupati§nlor for acquistion of ferritory.

Further, +the principle prohibits even indirect form of
forcible intervention by stating that every state has the
duty to refrain . from organising or encouraging the
organisation of irregular forces or armed bands, including
mercenaries fof ‘incursion into the territor& of another
state‘ and, by requiring every state to refrain from
organising, 1instigating, assisting or participating in aéts
of civil strife #or terrorist acts in aﬁothér state or
acquiescing in ’orgénisgd aCtivitieg within its terfitory

directed towards the commission of such acts, when the acts
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referred to involve a threat or use of force. The above
contents reflect that due respect to the .principle of .
sovereign equality-of-states is paid to and unles% force is
not used, nor intervenfion undertakén, sovereign eéuality of
states can not be maintained?

The only intervention allowed is for the maintenance of
international peace and security (also taken note of under
the principle of non—intefvention) and for self-defence as
is evident 1in the principle of non-use of fofce, para 12:
"nothing in the foregoing paras shali be construed as
enlarginé or diminishing in ' any way the scope of the
provisioh of the Charter concerning cases in which use of
force 1is lawful”. Since the use of force as collective
acﬂion of states 1is taken care of in allowing the
maintainence of international peace and security under the
United Nations umbrella, this provision refers to unilateral
farcible intervention by thc-states which is allowed only in‘
selffdefence as conﬁained in Article 51 of tﬁe”Charter which
enshrines the custémary,law of self-defence. A

There are +two principal standpoints on interpretation
of the provisiéns of the Charter and customary law with
respect to principle of non-use of force and self-defence.
One view-péint is in favour of interpreting the provisions
of the Charter and customary law with a vféw to ensuring a
broad freedom for the states to resort to force b& giving a

narrow interpfetation to the term "force" under Article 2
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para 4 of the Charter or customary law identifying it with
only armed force and at thé same time allowing all types and
forms of forée in self-defence and not reétricting the
concept of armed-attack. The reason is that its proponents
believe in the "watered-down" version of the principles of
non-use of force, non-intervention and sovereign equality of
states and self-determination, in spite of agreeing that
they are inter-linked unlike the propoggnists . of
restrictive freédom view. The other view-point is in favour
of interpfeting them with the view to restrict the freedom
of the state,by giving a wide interpretation to the term
"force” -under Article 2 para 4 and customary law, at the
same time restricting the concep£ of self—defence tb armed-
attack, in customary law, as Article 51 of the Charter also

refers to the customary law in relation to self-defence.

(1) Broad Ereedom View:

Most of the Western States contend that the term
"force" is underétood in terms of armed-force, thﬁs, giving
a narrow construction to the principle of non-use of force
.under customary law and as codified under the United Nations
Charter in Article 2 para 4, "All members shall refrain in
their international relations from the threat or use of
force against  the ‘territorial integrity - or . political
independence of any | state, or ’in any other manner

inconsistent with the purposes of the United Nations™.
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Publicists like Julius Stone 21  and Bowett 22
subscribe to the above view giving a broad right of forcible
self-defence (ﬂhe only_pe:missible unilateral use of force
under the customéﬁy international law and the Charter) and
as Bowett contends Article 2 para 4, of the Charter leaves
the customary law right of self-defence, mentioned in
Article 51 of the Chartér, intact. These publicisits
therefore do not restrict the right of self—defence to armed

actions.

(ii) Restrictive Freedom Yiew:

On the other hand, the. developing states insist,
substantiated By~publicists like Brownlie 23 thaf, "force"
has ﬁo be understood 1in the broadest sense of the term
whether_ under the customary international law or Article 2
para 4, or the United Nations Charter. Consequently,
prohibition of forcé includes all types éf fdrce-political,
economic and armed. Thus, use of force in self-defence is
given a narrower meaning, against armed-attack alone. The
Friendly = Relations Declaration (197@) in 1its Preamble
recalls that, "the duty of state to refrain in their

21 J. Stone, Legal Controls of International Conflict
(Stevenson & Sons Ltd., LOndon, 1959) Second edition,
p.244. .

22 D.W. Bowett, Self-Defence in Internatiopnal Law
(Manchester University Press, Manchester, 1958), Second
edition, pp.24, 182-6.

23 1. Brownlie, International Law and the Use of Force by

States (Oxford University Press, London, 1963) Second
edition, p.273. .
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international relations from military, political, economic
or any other form of coercion aimed against the political

independence or territorial integrity of any state".

(C) Erinciple of sgelf-Determination:
| The principles of non-intervention and self-
determination)> as already said, are intef—;elated. The
fulfillment of the iatter rests on the affirmative.assertion
of the former. A country can not determine its internal or
external affairs if other countries, more powerful and
stronger were permitted to intervene in its affa;rs. The
principrle of non-intervention, therefore, derives 1ts
rationale as - it were, from the pfincipler of self-
determination. ‘This..means that the principle ‘of non-
intervention and its ramifications would become clear, with
an adequate uﬁderstanding of not only the principle of
sovereign equality of states and non-use  of ‘force (as
already seen) but alsc the principle of self-deter@ination.
It 1is therefore, nécessary to briefly examine the principle
of self-deterﬁination. |
The principle of self-determination, 1like sovereign
equality of states and prohibition of threat or use of
force, is a pillér onvwhich.contemporary international law
resﬁs. .Again,. like the principle of soveréign'equality of

states, the origin of the idea of self-determination of

peoples has to be traced to the r;volution of 1late
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eighteenth and early nineteenth century in Western Europe
which ended feudelism and lead to the emergence of nation-
states. Impetus‘_was  given to it by the French Revolution
and the American War of Independence. How the process of
self-determination manifesting in state sovereignty evolved
can be explained by the fact that the rise of the nation-
states led to the emergence of .- the 1principle of
nationality. The principle of nationality was that each
nation should be recognised to enjoy the right to form its
own state and thereby determine its own future. Basically

a political principle, it became a legal principle of
traditional interﬁational law, by the recognition of the
righf of secession. However; the principle was not
incorpofated in the Covenant of the League of Nations due to
British and French opposition, reason oSviously lay in the
‘protection of their ‘colonial 1interest and imperialistic
policies. After the second World War (at the insistencé of
the Soviet Uhion, some Latin-American and Arab States) the
principle of self-aetermination was adopted in Article 1
para 224, and Article 55,25 of the United Nations

24 Article 1 para 2, of the United Nations Charter reads,
"To develop friendly relations among nations based on
the respect for the principle of equal rights and self-
determination o f peoples, and take other appropriate
measures to strngthen universal peace '

25 .Article 55, of the United Nations Charter reads, "With a
view to the creation of conditions of stability and
well-being  whichh are necessary for . peaceful and
friendly relations among nations based on respect fo the
principle of equal rights and self-determination of
peoples  ..."
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Charter. No cne can doubt the legality of the principle of
self—detgfmination of peoples whether under the United
Natibns Charter or customary law in the present day
international law especially now that it has been formulated
in Friéndly Relations'Deleration, which the Court considers
as the opinio-juris of ‘the international community.
However, initially when the principle was adoﬁted in the
Charter of the United Nations publicists like Kelsen 28 had
doubted its biﬁding effect on the member-states. Firstly,
because iof the:belief that only states are the subjects.of
international law, and therefore peoplés can not be given a
standing the intefnational law as it would be in derogation
of state sovereignty. And, secéndly, colonialism by this
period had not ended and in view of the rebellions in the
colonial states, colonial powers like Britain éould not
accept such a concept and publicists like Kelsen essentially
réflect that system. On the other hand, there are séholars
like Quincy ﬁright 27, who agserted otherwise

Irrespective of the controversy, the principle of self-
determination is one of the fundamental principles of self-
international law, largely due to the efforts of the Third
World Countries.

26 H. Kelsen, The Law of the United Haiigns (New York,
1950), pp.51-3.

27 Q. Wright, Recognition and self- determination”,

Proceedings, American Society Qﬁ InLexnaLignal Law,
vol. 48, (1954), p.38.
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The Friendly Relations Declarations, {(1970) defines the
principle of self-determination of peoples in its first
paragraph, "all'peopleﬁfhave the right freely to determine,
without external interference, their political status and to
pursue their economic, social and cultural development.
"However, for its complete elaboration, the said provision
can be read together with Article 1 of the Covenants of

Human Rights which reads as,”

(1) All péoples have the right ﬁo self~-determine. By
virtue of +that right vthey freely determine their
political status and freely pursue tlieir economic, .
ISOCiéi and cultural developéent. o

(2) All peoples nmnay, for their own ends, freely dispose
of their natural wealth and resources without
prejudices to any obligétions deriving out of
internatiénal economic cooperation based upon the
'principle:_of mutual benefits and intérnationalﬂlaw
In no case méy a people be deprived of its means oé
subsistence.

(3) The states parties to the present Covenant, including
those having responsibility for thevadministfation of
Non-Self-Governing and Trust Territories, shall
promote the realisation of . the riéht of self-
détermination, and shall respect that right, in

conformity with the provisions of the Charter of the
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United Nations™ .28

The above pfovisions emphésiseuthat the principle of
self;aetérmination necessarily means both external
independence and internal autonony, where external
independence refers to theA right of ;peoples to freely
determine their political status which 1is +the right of
independencé and statehood, and internal autonomy referé to
the right of peoples to adopt a social, -economic and
cultural system of their choice -including the form of
government and establishment of f&reign relations. Thus,
self-determination is a continuous process, the external and
internal aspects being the two sides of the same coin, the
unity of which is the essencé of the principle of self-
determination. Moreover, to achieve the internal or
external self-determination, it is required that the statg
éhoﬁld' respect this right (first para, principle of self-
determinatién, the Friendly Relations Declaration) whiéh,
necessarily enpails non-intervention in internal and
external affairs of a state (para 1, principle of non-
intervention, Friendly Rglations Declarétion) where internal
affairs refer to a right of internal self-determination and
external Aaffairs' refer to a right of external self-

28 I. Brownlie, Basic Documents of InLﬁmﬁhgnal Law,
(Clarendon Press, Oxford, 1983), third edition, p.259.
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determination, and the principle of non-use of force.

Kelsen has sought to confine self-determination to its
“internal” -aspects concluding that people exercised their
right of self-deternination only within already established

nation-states fhus equating self—detgrmination with
soveréignty. In the special committee, the Third World
States showed the same inclination, asserting that there can
be no external self-determination in glready independent
states. 2% The extréme of Fhis view-point was expreséed by
states who sought tQ limit it to its "external"” aspect
alone, laying a lop-sided emphasis on the anti-colonial
aspect of self-determination.39,

The provision that was .adopted- in the Friendly
Relations Declaration is: "Nothing in the foregoing
paragraphs shall be construed as authorising or encouraging
any action. which would dismember or impair, totally or in
part, the territorial integrity orv political unity of
sovereign and ;ndependent sﬁates conducting themselves in
compliance with thé »principle 'ofv equal rights and self-
determinatiqn of peoples as described above and tﬁué
possessed of a governmént representing the whole people

belonging to the territory without distinction as to race,

29 Sukovic, “"Principle of equal of eugqal rights and self-
determination of peoples” in Sahovic, n.2, pp.323-73.

30 Ibid., p.345.
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creed or colour”.31 Further, “every state shall refrain
from -any action aimed at the partial or total disruption of
the national unity and territorial integrity of any other
state or coun‘t,ry"n’;2 |

The correct ‘position, it is submitted in view of
Friendly Reiat&ons Declaration is that self-determination
means internal; and external aspects takeh togethef but
external - aspects .operates in the situation where the
independent state distinguishes between the race, creed or
colour of the people within the states, otherwise only self-
determination with respect to internal autonomy prevails.
Thus - Friendly Relations Declaration compromises on the view
of the Third World States.

However, those opposed to the view presented above,
like Kelseﬁ and Third World countries argue that the above
view leads to a contradictibn between the principle of
self-determination and sovexeign‘ equality of the states.
They contend that if the riéht of external self-
determination is available even in an independent state then
state soyereignty' will not be preserved. Therefore,
territorial sovéreignty would have to prevail in order to

avoid international anarchy, and self-determination would

31 Para 7, Principle of Self-determination, Friendly
Relation Declaration, 1974@. '

32 Para 8, ibid: : R
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have to operate Within'the former’ s confines.33 However, in
reality there 1is no contradiction, firstly, sovereignty
ultimately lies.in the people and not in state’s territorial
limits, which in any case are not inviolable. And,
secondly, -this view shears self-determination of its
external aspects, especially the right of secession, which
is recognised under.international law. Thirdly, 6ne can not
ignore that sovereignty is a concept constituted through
self-determination, it 1is an expressiqn' of self-
determination and. therefore sovereignty is not attached to
any territbry but‘pe0plés.

As already reiterated time and again, self-
determination réquires non—intervéntion and non-use of force
for its fulfillment, but it is aséerted that this principle
in the contekt of international cémmunity providing material
assistance to peoples fighting for national liberation (or
against coloﬁial power) violates thg principlés of non-
intervention, non-use’ of force and sovereign equality of
states. However, ‘this is an incorrect notion because
assistance of thié kind is allbwed under international law-
an 'exception to the above princibles-was accepted by the
inte:national community as is evident in Resolutions 1514
(Xv), 2131 (XX) 1965 and para 5 of'thefprinciple of self-
determination under Friendly Relations Declaration which

states, "Every state ’has the duty +to refrain from any
33 Sukovic, n.29, pp.341-4T7.
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forcible action which deprives peoples referréd to above in
the elaboration of the present principle of their right to
self-determine and ffeedom and independence. In their
actions against resistance to such forcible actién in
pursuit of the exercise of their right to self-
determination, such peoples are ehtitléd to seek and to
reccive support in. accordance» with the purposes and the
principles of the Charter”.

Thus, élthough self-determinatién requires principles
of non-intervention and_non—use of force should be operative
and the state_ sovereignty should not be violaped but in a
colonial context the principles need not be observed because’
it is a value of community consensus and in such a case
material assistance is allowed, as in Namibia. In this
respect the Bangladesh instance éan be quoted, because East
Pakistan consisted of people (Bengalese) - who were
culturally, socially ‘and geographically different from the
people of West Pakistap and they were economically deprived
and force. was used:to brutally suppress them. Thus, they
firstly, had a right of secession as an expression of
external - self-determination against Pakistan as Friendly
Relations ~Declaration shows and. Indid had a fight to
provide material assistance to forces of rebellion because
the cultufal, économic and social diversity between East and
West Pakistan showed the domination of the Western

Pakistan over the Eastern Pakistan by use of force-an
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essential ingredienrt vof a colonial situétion‘ And,
secondly, although the Third World States might deny

external self-determination in an independent state. yet, if
the government distinguishes between the people on the
grounds of race, creed'and colour, this right of external
self-determihation is available, an inference drawn from the
wording, “"nothing shall be constructed as authorising or
encouraging any actions which wdulg dismember or impair-
sovereign and independent state—poésessed of a government
representing the whole people belonging to the territory
“without distinction &s to race, creed or colour".
Therefore, the Eastern Pakistanis.had a right to secede and
India’s assistance' can be seen.from the angle of providing
material gssistance to the people fighting against "neo-
colonialism”. However, it is right to mention here that the
right of secession as part of the principle of self-
determination has a dubious status as far as the Third World
Staﬁes are concerneQ as shown in the Eriendly Relations
Declaration but 1if secession takes place it is recognised
under international law.

.Ultimately, the iﬁter—re;ationship between the
principle of | self-determination on' the on;‘ hand and
principles of non—use-of force, sovereign equality of states
and non-intervention 1lies 1in the fact that'éirstly, self?
determination in its communion with(sobereignty for which

all intervention and use of force by other states, is
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rebellion takes place or secession occurs, is fecognised
under 1international 1law, and, secondly, in a; coloniglv
coﬁtéxt material assistance to peoples fighting for national
liberation is allowed; és it is accépted as>an exception by
the states to the principles of non-intervention, non-use of
forcé and sovereign equality bf states,to promote self-
determination in such context.

Thus, theﬁcontents of.the principle of non—intervehtion
are vinextricablyv related to the other three fundamental
brinciples - 'noh—use of force, self-determination and the
sovereign equality of states of international law, which
forms. the legal basis of the non-intervention principles,
emphasising  that no unilateral intervention can be
undertaken by a state, as it erodes.the other fundamental

principles of international law.

IV. DOMESTIC JURISDICTION UNDER THE

Having explained the legal or theoretica; basis of
the principle of non-intervention under internati§nal law,
Article 2 para 7, of the United Nations Charter may be
adduced as furthef evidence to sﬁpport the contentién that
unilateral interventions are impermissible under tbe United
Nations Chater. According to Article 2 para 7,%"Nothing
contained in the present Charter shall authorise the United
Nations to intervene in matters which are essentially within

the domestic jurisdiction of any state or shall require the
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members to szﬁit ~such matters to settlement under the
present Charter; but this principle shall‘not prejudice the
application of'enforcement measures under Chapter VII".

Thus, what 4is true of the relationship between the
Organisations and the member states will be largely true of
the relationship betgggq;thc statces Lhcm;elQes. An act of
intervention prohibited on part of the Organisation would
necessarily be prohibited on part of the member-states also.
Developed States, most specifically United States,;contended
that the above provision referred to the delimitation of
competences between the United'Nations and the member-states
and did not enshrine the pfinciple'of non-intervention, and
would not form the basls of - non-intervention principle
within the Charter regime.34 This argument was dismissed in
the special committee primarily on the assumptioﬁ that
Article 2 para 7, of the Charter is within the basic
principles of international law enumeraﬁed in Article 2 of
the Charter and therefore, can not Dbe anything except
;

prohibition of intervention.35

The -concept of domestic Jurisdiction 1is no doubt,
difficult to define but, it can not be ignored and in fact
definition of 1its concept and scope is the crucial issue,

whether for Article 2 para 7, of the Chart?r or the

customary law.

34 Mitrovic n.12, p.237. |

35 Ibid., pp.240-41.
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There are differeﬁt approaches, in the theory of
Internatinnal  law, 1In esxplaining  Lhe voncept of domeatio
Jurisdiction, whether under the Charter or the customary
law. This diversity in conception is only a reflection of
thé different doctrinal concepts in international law about
the principle of non~intérventibn.

Normativists 1like Kelsen believed that any object is
within the framework of domestic jurisdiction until such
time as it had been mado vsubJect to international regulation
on the basis of a norm of international law. As soon as a
qQuestion becomes the object of any international treaty,
ipso-facto it 1leaves the area of domestic Jurisdiction.
Consequently there are matters .which are regulated by
general and regional international 1law and others which
still remain within the internal competence of stales.38
According' to Brierly, a state has dnly that jurisdiction
which is granted to it undervinternational law. Within this
sphere 1t may be free to act according to its own will and
this sphere 'represénts its domestic Jurisdiction37 (these
theorists are imposing the‘primacy of international law over
the municipal law). However, this view is not held by all
namely, the Soviet griters who believe that the sphere of
the internal Jufisdiction of states exists‘independently of
international law and is not its product. 'in recognising
el |
37 J.L. Brierly, ;Matters of Domestic Jurisdiction™ British

Year-Book of International Law, vol.6, (1925), p.8.
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the exlistence of $uch a sphere and demanding non-
interference in matters which by thelr substance fall under
the internal jurisdic£ion of states international law only
acknowledges truly exisfing fact, which is the corollary of
the sovereignty of state: The principle of non—iﬁterference
in the internal juriédiction of any state constitutes a
means of atrehathantna nand mafeguarding ntate rovoraignty
in contemporary 1n£ernational>]aw. The question of internal
jurisdiction for as long as there are states and by the same
token 1ntérnational law 1its=elf.38 The champions of the
primacy of 1nteinational law conéiéer that domestic
jurisdiction 1is 1in fact a delegated Jjurisdiction. The
supporters of the pr;macy of iﬁternal law also defend the
thesis of "delegated Jurisdiction”, but - is a jurisdiction
which states delegate to international law.

Nincive3ds strikeé the right note between the two
extremes, “domestic Jurisdiction or domain reserve is that
legal sphere, that complex of relationships whose regulation
falls within the 'undivided (according to some, exclusive)
Jurisdiction of a state. The pré requisite for the
appearance of the concept and problem _of domestic
Jurisdiction is the.existence of international jurisdiction
1f even still embryonic, that is, of an already definite

tendency for some categories of question, which states had

—— - e - —— - ——— - — .

38 Mitrovic, n.12}'p.238.

39 Ibid., pp.238-39.
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previously dealt with themselves, to be resolved Jjointly, to
be at least partially transferred from +the sphere of
domestic into the sphere of 1nt§rnational regulations, to be
transferred from the field of internal to the field of
international Jlaw. Domestic jurisdiction issued from that
tendency or perhaps more precisely from the opposition.to it
by the traditional éoncept of sovereignty”. Now, Nincive
points to two things to be taken note of whether with
respect to United Nations or customary law. Firstly, that
he »takes a Kelseﬁian kind of an appro#ch but on the point
that the .object becomés as subject of international law on
the basis of international law norm, Ninéivc points out that
a matter 1is an object of interﬁational law because of the
voluntary action or decision of the sovereign states (and
not on the basis of an international law norm), the only
pre-requisite 1is thatv there should be some kind of an
international Jjurisdiction prevailing. In other wordé,
Kelsen was right in his proposition except, that a matter
becomes an object' of 1international law because of the
voluntary action of thg sovereign state rather than the
primacy of the international law over the sovereign stéte.
Moreover, for such a voluntary decision, there should be
some kind of a sfructure»of international law exiéting. In
view of the voluntary action of the state no interpretation
of domestic Jjurisdictllon, should be preferred, that violates

the voluntary nature of such an action of states. This

67



statement is not only true for all sources of international
law but, more so for the United Rations System because it is
a voluntary association of sovereign states. So states have
voluntarily acted to jointly submit certain natters to be
regulated by the,. Organisation and theréfore no
interpretétion of domestic jurisdiction should be preferred,
which violates this "voluntary” nature of the association.
Secondly, 1if we agfee. that whether the matter is within
domesfic jurisdiction or international jurisdiction is
decided ‘by' the voluntary action of the sovereign states,
then domestic jurisdiction becomes a concept conditioned by
sovéreignty and therefore 1its development and evolution
(whether the content of sovereignf& is broad of‘narrow) have
to be seen in relation to the development of the principle
of sovereignty. The energence of international
organisations saw an attempt to delineate éompetences
between the international organisation and states; the
first organisation to make a deep inroad in the domestic
Jurisdiction was ,the League of Nations. This trend ﬁas
closely linked ﬁith the endeavour to nodify the concept of
absolute soverelgnty and its corollary of a right to go to
war, as can be gathered from the fact that during such times
domestic Jurisdiction was a very broad concept. This trend
has gained validity. invthe United Nations Charter through
the prohibition of the threat or use of force which, to

reiterate, prohibits all forms of force including self-help,
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one of which being intervention. Since the United{Nations
Charter adopted the principle of sovereign equélity of
states, the domestic jurisdiction of the state has pot been
given a broad connotation (due to voluntary action of the
state) 1like before, where war was the concept within the
domestic Jurisdiction. Thus, the concept of QOmestic
jurisdiction is limited. but within this lihit broad!freedom
of action is given to the state in its internal and éxternal
affairs and the third-state is prohibited from inter#ening.
Viewed 1in this background, +the term ‘1nter§ene' in
Article 2 para 7, of +the United Nations Chartef can be
defined. Essentially there are twovview—points:4é first
view point gives a restrictive or\a techincal meaniné to the
term intervention as can be gathered from Lautefpacht's
subnission that .dictatorial interferenceA ‘amodnts‘ tév
.interventionm But, this deprives the prohibition on
intervention, of its ver& essence, because under the}Charter
all measures which can be described as dictatorial
interference can only be taken by the Security Council under
chapter _VII of' the Charter, which in any case has been
exempted from +the domestic jurisdiction. The second view
roint expounded by Goodrich, Ninvic and Pollux amongst
others is to attribute a broad meaning to tﬁe term
‘intervene” and tﬁus, not to restrict it io a technical

connotation.

40 Ibid.
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The above discussion emphasises that the United:Nétions
can not intervene in the matters internal to the states and
thus the states are prohibited more so. The United: Nations
intervenes' in matters, only if there 1is a cémmunity'

consensus and so should the states acting unilaterlyL

V. NON-INTERVENTION : MEANING AND CONTENT
Now thai-the theoretical basis of the principle. of non-
intervention 1is <clear it will be easier to comprehend its
meaning and enumeration of its .content§, avoiding
terminological confusion, contextual fallacy and the problem
of differing value perceptions.- As pointed oui earlier
Friendly Relations DPeclaration (1978) adequately emphasises
the theoretical or legal basis of +the non-intervention
principle. It 1is submitted +that the said Declaration’s
formulation of +the principle of non-interventioﬁ comes
closest to sta£fng the essence of the term intervention,as
the interﬁatlonal‘ community understands it today. The
Declaration 1indicates the situations which would copstitute
intervention. The formulation of the Declarat?on was
adopted by the Court in Nicaragua decision. ‘The péinciple
of non-intervention as stated 1in +the Friendly Rélations
Declaration reads, :
"No state or group of states has é righttto
intervene, directly or indirectly, for any
reason whatever, in the internal or external

affairs of any other state. Consequently, armed
intervention and all other forms of interferehce
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of attempted threats against the personalityﬁof
the state or against its political, economic and
cultural elements are in vlolation jof
international law. _ ;

No State may use or encourage the use Bf
econonic, political or any other type of
measures to coerce another state in order ‘to
obtain - from it the subordination = of the
exercise of. 1its sovereign rights and to secure
from it advantageb of any kind. Also, no state
shall organise, assist, foment, finance, unite
or tolerate subversive, terrorist or armed
activities directed towards the violent over
throw of the regime of another state, or
interference in «civil strife in another state.
The use of force to deprive peoples of their
national 1identity constitutes a violation of
their inalienable rights and of the principle of
non-intervention. Every state has an
inalienable right to choose its political,
economic, ' social and cultural systems, without
interference 1in any form by another state.
Nothing in the foregoing - paragraph shall be
construed as effecting the rclevanl provislons
of the Charter relating to the maintenance of
international peace and security". i

It offers é general definition of interventidn;in the
first paragraph. The definition is all embracing aﬁd wide
but there 1is no terminological confusion or con£extua1
fallacy because the general definition is qualified by the
situations where unilateral actions by the states &ill be
considered as intervention. These situations are based on
the thepretical basis (as analyséd earlier) of the principle
of non—intervention, which lies in the'inter-relation$hip of
the principles of self-determination éf peqples, so%ereign
equality of states _and the non-use of £orce; all oﬁ which
not only give meaning apd content to the pfinciple éf non-

intervention and define its goals, but also broadly indicate



situations‘ which cdnstitute impermissible interventions.

Thus, all acts of third-state are not considered as

intervention and the context in which an act will be termed

as intervention is taken care of.
The situation where a third party interference willnbe
termed as intervention are:

(1) threats agaih;t'thé personality of the state or against
its political, economic and cultural elements.

(2) use of eéonomic, political or any other +type of

- measures to coerce another state in order to obtain
from 1t subordination of thé exercise of its sovereign
rights and advantages.

(3) organising, assisting, | ‘fomenting, financing,
encouraging subversive or terrorist or armed activity
to the violent overthrow of +the regime of another
state.

(4) intérference in civil strife in another state (since
the enumeration does not refer to éivil war it means
unilateral acﬁion of interference whether at the stage
of - rebellion,insurgency or belligerancy is prohibited

"~ if undertaken).

(5) wusce of force Lo deprive peoples of their national
identity (categorically‘refers to the principle of non-
use of force and implies a restrictive freedom of

states to use force).

(6) interference in the right of a state to choose its
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rolitical, economic social and cultnrél system

(particularly  refers 1o the principle of self-

determination-internal aspects).

The next step is.td analyse whether the formulation of
the principle of non-intervention does not suffer from any
contextual fallacy. However, this aspect of the content of
non-intervention principle will bé dealt within Chapter Iv
and V dealing with the ramifications of the principle of
non-intervention. It would suffice +to éay that, in
reference to certain contexts unilateral aétions of
interventions by a third-state will not be considered as
unlawful. However, for this premise the contents of the -
vprinciple of non—interventioﬁ have to be read in reference
to the . content of the principles of sovereign equality of
states, non-use of force and self—determinatién of the
peoples, as all - these principles are interrelated, this
interrelationship forms +the theoretical basis of the
principle of ﬁon—intervention, thus it is obvious'thét even
the content ~of‘the said principles would be inter-related.
Thus read intervention is allowed in three contexts:

(1) Intervention for self-defence (para 13 of the principle
of non-use of force, under the Resolution).

(2) Intervention for maintenance of intérnational:peace and

security under the United Nations aegié (paré 5 of the

- principle of non-intervention and para 12 of the

principle of non-use of force).



(3) Interveﬁtion to provide material assistance; to the
ﬁeople fighting wars of national liberatién against the
colonial powers (principle of equal rights and self-
determination of peoples, pgré 2 read with para 5 of

the same principle).

For our purpose the first and the third exceptions are
relevant as they allow unilateral intervention. ﬁowever,
the enumerated exceptions -will be dealt within the fallowiné
chapters  which eprund on the ramifications of the
principle of nonéinterventién whereas intervention for self-
défence will be dealt within Chapter V, intervention in
colonial context would be dealt within Chapter IV of the

present study.

V. THE VIEW OF THE COURT : PRELIMINARY REMARKS.

Now it remaihsvto‘be seen how far the contents of the
principle of non-intervention as enshrined under the
Friendl} Relations Declaration (197@) 1is endorsed by the
Court. The Court  begins with the affirmation of the
theofetical basis of the principle of non-intervention in
order fo relate its definition and content.. "The brinciple
of non—interven£ipn involves the right of every sovereign
state to conduct its affairs without outside.interference;
though examples of trespass against this principlelare not

infrequent”, As the Court . has observed: “between
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independent states, respect for territorial sovereignty is
an essential foundation of international relations”,41 and
international law requires political integrity also to be
respected. It (non-intervention principle) has moreover
been presentedgas a'corollary of the principle of sovereign
equality of staté, A partiéular instance of this is General
Assembly Resolution 2625 (XXV), the Declaration on the
principles of" International 1aw concerning Friendly
Relationsbénd Co -operation Amongst Stqtes".fz

The Court proceeded to answer the éuestion that "what
is  the mxuét cnntent>of the principle so accepted”. In this
‘respect it noted that "in view of Qenerally accepted
formlations, the principle forbias all states or group of
stétes to 1 ntervene directly or indirectly in internal or
external affairs of other states. A prohibited intervention
must accordingly‘ be one bearing on matters in which each
state 1s permitted, by +the principle of state sovereignty
to decide freely. One of these is the choice of political,
economic, social ahd cultural system and formulation of
foreign policy. Intervention 1is wrongful when it uses
nethods of coercion 1in regard to such choices, which must
remain free ones. The element of coercion defines, and
indeed forms the very essence of, prohibited intervention,
41 I[.C.J. Reports, 1949, p.35.
42 1.C.J., Reporis, 1986, para 202, p.lQS.
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is particul&rly obvious in the case of an intervention which
uses force, either in the direct form of military aqtion, or
in the indirecf form ofvsupport for subversive or terrorist
armed acitivitiesv within another state.43 Thus tﬁe I.C.J
endorsed the content of the principle of non-intervention
as ~the Court made it clear that it will define oAly those
aspects of the principle which appear +to be relevant to the
resolution of the dispute (before it). Since the dispute
before the Court concerned the Nicaraguan charge against
the United ©States”™ organising, assistiﬁg, training, and
financing the Contra activity the aim of which was to over
throw +the Nicaragua government, among other charges, the
Court rightly .observed, "if one state with a.view to the
coercion of another state, supports and assists arﬁed bands
" in that state ﬁhdse purpose is to over-throw the gsvernment
of that state, that amounts to an intervention by the. one
state in the internal affairs of the other, whether or not
the political objective of the state giving such support and
assistance is equaliy,far~feaching."44

The Court, therefore, rightly found that the support
by the United States to contras by financing, £raining,
supply of weapons beside other assistance constituted a
clear breach of - the principle of non-intervenpioﬁ. The

interpretation by the Court 3s in line with Resolution

43 1.C.J. Reports, 1986, para 202, p.106.
44 1Ibid., para 241, p.124
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2625 which reitefates that "no stafe shall organise,
assist, foment, finance, unite or tolerate sﬁbversive
terrorist §r armed activisties directed towards thg violent
overthroﬁ'of the regime of another state, or interférence in
civil strife 1in another state” (para 2 of the principle of
non-intervention). | ‘ é

However, it is not <clear why while explaining the
content of the principle on non-intervention the Court
failed to pronounce on certain acts of the Unitéd States
. which Nicaragua - considered as acts of "economic
intervention”. The acts complained of, by~Nicarégua were
cessation of econémic aid in April 1981, the ninty per cent
reduction in the sugar Quota fof the United State§ imports
from Nicaragua in April 1981, and the trade embarg; adopted
on 1st May) 1985. The Friendly Relation Declaration
categorically mentions in the opening line of para 2, with
respect to the;principle.of non—inter?ention, "No state may
use or enéourage the use of economic, political or any
other type of«méaéures to coerce another state in order to
obtain from it the subordination of the exercise of its
sovereign rights _and to secure from it advantages of any
kind

In view of t he fact, that the Court has not approved
the contents of the said Declaration, but has made it the

basis of  its decision and also categorised it as

representing opinio-juris it is disconcerting to read the
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remark of the 'CourtA that, "at this point, the Court has
merely to say that it is unable to regard such actions on
the econonic blane as is here complained of as a breach of
customary law principle on non-intervention. ™45 Th}s remark
by the Court looks more incongruous in view'of itg earlier
remark that, “the essential considerable is that! both the
Charter and the customary international law flow from a
common fundamental principle outlawing the use ofgforce in
international ‘relations. The difference which may exist
between the speci?tc content of each are not, in thé Court’s
view, suéh as to cause a Jjudjement confined.-to +the field
of customary law to be ineffective or inappropriate, or a
judgement not susceptible of_combliance or executipn.43

The Court endorses the approach of the vFriendly
Relations Declaration as far as it was relevant for soiving
the dispute before 1it. Thus, emphasisng the formulation
adopted in the Declaration sufferred neither from
terminological confusion nor conﬁeXtual fallacy. However,
the part where thé Court dealt with pefmissible grounds of
intervention will be dealt within the next chapter on the
ramifications of the n on-intervention principle.

Im the 1light of the Nicaragua Jjudgement' one can

easily reject the two criticism 1lined against the ' Friendly

46 Ibid., para 181, p.96-7.

78



Relations Declaration (1979) +that (1) 11t embodies =a
"catch-all” definition (this was levied by Falk against
Resolution 2131 since Resnlution 2625 1incorporates
Resolution 2131, so objections against Resolution 2131 would
also be valid against Resolution 2625) and, (2) it is highly
ambiguous and purposeless. The Court by référring to the
Declaraﬁion was able to categorlse the particular acts of
United States as violating non-intervention principle. Thus
it 1is neither catch-all definitions nor is it ambiguous or
purposeless, as-the court clearly referred to it in forming

its judgement.
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CHAPTER IV
RAMIFICATIONS (I): IMPERMISSIBLE EXCEPTIONS



I. INTRODUCTION

Traditional international 1law allowed interveqtion at
the invitation - of the incumbent governnent.! However, in

course of time international law developed two approaches to

non-intervention principle, namely, (a) the absolute
approach?, and (b) the contextual 3 approach. The
"absoclutists”

consider all unilateral intervention into
civil war situations as impermissible. The'rule or&ginally
formulated by Hall4 has Dbeen endorsed by others like
Wright5, Barnett® and Corbett?7. But, the "absolutists" fail
té .perceive that the legal basis of the principle%of non-
intervention lies in the "inter-linkage"betwéen the
principles of sovereign equality of states, equal rights and
self-determination of peoples and non-use of force thus, its
meaning, content, scope or ramifications will have to be in
line with and derive its substance from the contents of the

other three principles, thus ruling out any possibility of

1 B.S. Chimni, @ "Towards a Third. World Approach to Non-
Intervention: Through the Labryinth of Western Doctrine”
Indian Journal of International Law, vol.19, (1979),
pp.244-64. See pp.243-245.

2 Ibid., pp.247-48.

3 Ibid., pp.248-61.

4 ‘Cited in Chimni, n.1, p.247.

5 1Ibid.
6 Ibid.
7 Ibid
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non-intervention princirple .being absclute. One such
- universally accepted  exception, representing community
interest and 'conéenSus; is providing material support to
peoples fighting for national liberapion against éolonial
dominance. 8 | This fallacy has been avoided Eby the
“contextualists”. | i
i
The contextual épproach attempts to take into
consideration the diverse contexts, that is, the vélues in
relation to which the principle of non-intervention is made
operational. J.N.Moore, 9 Tom Farerlﬁ_ and Richard A.
Falkil represent .the .sum total of all the prevailing
Western doctrines on non-intervention principles. All three
prescribe a basic norm éf non-intervention and then car&e
out exceptiong in context of which unilateral action can
be +taken, as these ”vaiues” or "contexts" reflect community

interest.

8 See General Assembly Resolution 1514 (XV) of 14
December, 1960; General Assembly Resolution No:(XX) of
21 December, 1965; General Assembly Resolution 2625(XXV)
of 24 October, 1879.

9 J.N. Moore, "Towards an Applied Theory for the Regulation
of Intervention”, in J>N> Moore, ed., Law and Civil Har
in Mcdern ~Horld (John Hopkins University Press,
Baltimore, 1974), pp.3-37.

18 T. Farer, "Harnessing Rogue Elephants: A short Discourse
on Foreign Intervention in Civil Strife", Harvard Law
Review, vol.82, (1969), pp.511-41 and T. PFarer,
Columbia Law- Bﬁllﬁﬂ, vol.67, (1967), pp.227-323.

11 R.A. Falk,: ‘"Legal Status of the United Satates
Involvement in the Vietnam War", in R.A. Falk ed.

Interpatiopnal Law Civil War (The John Hopkins Unlver51ty
Press, Baltimore, 1971), pp.227-323.
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The values which Moore enumefates in the dgcision to
initiate intefvention arel2: (1) minimum wofid oi@er, (2)
self—determinaﬁion ‘of peoples, (3) maintenance iof basic
human rights, and (4) promotion of modernisation. He also
advocates intervention at the invitation of government.
Similarly, the primary values which Farer proposeé arels:
(a) self-determination, (b) minimum human rights, (c¢)
minimum publié'order, and (d) modernisation. Falk, however,
keeps the conte#ts; fér legitimate uhilateral intervention,
wide open. 14 ﬁls only guidecline 1is that, only those values
which effectugte community interest should be chosen for
unilateral enforcement. Thus, such a context can be any and
be chosen at any particular point of time,las long as the
context promotes community interest. A fallacy common to
all the” “contextualists” 1s that although they base their
approach on Lhe premise that the legal bésisi of non-
intervention principle lies in the inter-linkage between the
prinéiples of non;use of force, sovereign equality bf states
andv se1f~determina£ion of peoples yet, they believe in a
"wateréd—down" concept of this inter-linkage denouhcing thé
"statist"” conceptioh of the Third World advocates, hence the

tendency to carve out too many exceptions to non-

12-- Moore, n.9, p.19

13 T. Farer, "Harnessing Rogue Eliphants: A short Discourse
on Foreign Intervention in Civil Strife", n.160, pp.513-
526. ' . C

14 Falk, n.11, Introduction, p.28.
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intervention principle.

On the other hand, the Third World protagonfsts prefer
a strict interpretation of the principle of nbn—intervention
except in the colonial context. It would be faiq to point
out here thét Farer and Falk, in contrast to Moore,
recommend values for unilateral action not only ;eflecting
community interest but also backed by community éonsensus.
Thus, the values proposed by them, even though similar to
Moore, have different specifications and come closer to the
Third ‘World view. Thus, it 1is very much doubtful that
either would prbpose a unilateral action for self-
determination unless in a colonial set-up or that Falk would
‘prefer unilateral intervention to‘promote human rights.b

In . any case, a brief review above of the crogs—section
of Western scholars primarily point to three basic
exceptions to the principle of non-intervention canvassed by
the Westerﬁ Stafes: ' }

(1) VIntervention at the invitatlion of the government;

(2) Intervenﬁion for "Self-determination";

(3) "Humanitarian" Intervention.

As a considerable length of jﬁdgément is devoted to the’
discussion of ekceptions or modifications to the principlé
of non-intervention in reference to these contexts an
attempt will be made in the present chaptér to. see how
far the Court in its decision has accepted or endorsed these

exceptions to the principle oﬂ,non—intggyéntion.
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IT. INTERVENTION AT THE INVITATION OF THE.TGQYEEHMENIL

The traditional doctrine of non-intervention had é
particular abhorence for all types of revolutionary activity
therefore, evén though it prescribed to the principle of
non-intervention, yet it prescribed external support for the
incumbent government against the 1insurgent.15 - Thus, the
traditional doctrine was “status-quo” oriented and the
reésdn is not far to seek because this was a wofld in which
colonialism and the principle of non—interventidn were. not
irreconcilable. Thus the Western States ideAtified as
colonial power or government used to aim +to crush all
revolutionary movements, even. with outside hélp; it was
considered legitimate to allow interventibn at the
invitation of the 1ncumbént governnment. In fact, the
traditional doctrine divided internal conflict into three
types of situations-rebellion, insurgency and belligerency
and the incumbent governmént could receive external aid to
suppress = the insurgents. It 1is only when insurgents
achieved belligerent status that rules of neutrality come
into play. But, in a decentralised international community,
lacking any mechanism of third party judgement, belligerent
recognition may be difficult to come by. This discretion,
which rests with the individual state, could be abused to
make subjective Judgements of fact and law. But, the
' changing 1international system has rendered these doctrinal

15 Chimni, n.1, p.245
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rules obsolete. International law recognises.theéright of
rebellion,‘ it is an expression of self-determinatién of
reoples, which cannot,be crushed and self—determihation is
considered very much a legal principle of international law.
Moreover, the theoretical basis of the principle of non-
intervention, lie in the interrelationship of the principles’
of self-determination, non-use of force and sovereign
equality of states, therefore intervention at the request of
the incumbent government cannot be allowed. This conclusion
is further strengthened through state-practice. Friedmann -
emphasis that ‘"revolution is a tiﬁe—honoured way of
effecting ‘political and social change.”18 Also as Falk
notes, the categorisation of. situation as rébellion,
insurgency and belligerency are an outdated concept, gone
with the War of Independence of United States and the
Spanish Civill War, so where lies the idea that aid to the
incumbent government, is valid.1!7? Therefore, any aid;given to
the incumbent govefnment at its invitation is a grbund that
no more holds goéd in international law jurisdiction. In
fact, state-practice demonstrates that even if aid ﬁas given
to the incumbent. government it wasllmore a m@tter of
prolitical expediency, and it was political expédiehcy which
d#ctated all acts of recognition, whether as rebels,

insurgents " or belligerents. However, we find Moore, Farer

16 Cited in Cliimni, n.1, p.245.

17 TIbid. | | |
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 and Falk‘ allowing interveﬁtion at the request of the
incumbent govefnment_reason being, firstly, intervention at
the request of_gOVérnment is legitimate under international
law - a fact even if abhored has to be accepted and can not
be 1ignored, and secondly, most of the Western pgblicists
believe in the “watered-down" versionvof the theoretical
basis of the principle of non-intervention, However, Farer
and Falk promote the interest of the Third World States in
spite of ' this “watered-down" version by confining
intervention only for community interest and on community
consensus; in spite of the fact that, there might be a
request .of assistance to é third state by the {ncumbent
government. Thus, +they do not. treat invitaﬁion of the
“government” as a separate ground of unilateral action. Both
Farer and Falk can not shy away from the fact that-the
contemporary law allows the incumbent government to ask for
assistance from the third-state (Falk had to modify his
earlier proposition of counter-interventidn in the light of
this factls), but; they have counter-balanced this reality
by also allowing assistance at the request of the rebels.
Falk, at the first instaﬁce, allows intervention at the

request of the 1incumbent government within prescribed

18 Earlier, Falk proposed a complete non-intervention in
the internal affairs of a state. If this .rule was
violated, then to maximise the values in danger ‘of being

suppressed, he allowed a right of counter-intervention,

either on  the side of rebels or the incumbent
government, depending on whose side, earlier
intervention had taken place, See Falk, n.11, pp.227-8.
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limits. 19 If +these 1limitations are violated he allows a
right of counter-intervention on the  side of rebels.
H§wever, if rebels are getting odtside assisténce, he allows
a right of counter-intervention on +the side of "the
government, beyond the earlier prescribed limits. If rebels
have acquired the status of belligerents, Falk allows
assistance to either side, to maximise community interest.
The reason for Farer and Falk to allow intervention on
the side of rebels is obvious. They are aware of the fact
that assistance to the incumbent government might retard the
maximisation of a certain community - interest values, thus,
they allow for the possibility of intervention on the side
of ‘rebels, be5ides assistance tﬁ the governﬁént. However,
they propose certain thresholds beyond which assistance to
either parties to the conflict would be illegitimate. This
is primarily to curb the scale of violence and to
geographically 1imit the conflict. Farer allows assistance
in the form of money and weapons. The only limit which Farer
proposes 1is of' noﬁ—violence of “"tactical threshold”, that
is, .a flat pfohibiﬁion of participation in tactical

operations either openly (that 1is deployment of foreign

19 According to Falk, "Foreign assistance should no include
direct participation in combat operations. For another
it should not attempt to bear more than.a fairly small
percentage, certainly under fifty percent of the
increased military requirements created by the domestic
uprising. And finally, the external assistance should
not be conditional upon increased influence in the
process of decision - making within the recipient
country”. Ibid., p.311.
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troops) or through the mesans of advisors.:29

On the other hand, Falk’s “threshold thesis” is as
flexible &as his choice of values which promote community
interest.21 [Like Farer, hev prohibits the use of foreign
pefsonﬁel in civil wars and recommends that boundaries of
states should be observed and the nuclear thfeshold should
not be violated. That is to say depending from situatioﬁ to
situation Falk lays down different thresholds and therefore
does not recommend any particular threshold like Farer,
although he considers the “nuclear threshold” as more:
important than the rest. |

Moore, uniike Farer and Falk allows assisténce to a
widely recognised -government (which he considers as a
sepereate grouhd of unilateral action) prior to insurgency
and empha;ises that when a conflict becomes an insurgency it
is. impermissible to increase but permissible to continue the
pre-insurgency levels of assistanée.22 Howevef, we find that
Moore after rejecting the traditional doctrine fails back
into the same trap and indicates a "status—-quo" approach to
the non-intervantion principle by prescribing aid to the

incumbent government prior to insurgency but prescribing any

28 T. Farer, “Intervention in Civil Wars: A Modest
Proposal”, n.1@0, p.275.

21 Falk, n.14, pp.22-8.

22 Moore, n.9, p.24. Also see J.N. Moore, Law and the Indo-
China Har (Princeton University Press, Princeton, N.J»>,
1972), p.175.
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aid to the insurgents at any point of the struggle. He also
accepts the retfdgade distinction of rebels, insurﬁents and
belligerents. Moore particularly fejectsv the tfgditional
standard because 1t wmay be used to justify supprgssion of
indigenous revolutionary movements (as a self-expression of
self-determination, a right recognised under internafional
law) and yep he too‘advocates the sane approach; Moredver,
Moore's proposal 1in giving aid to the inc&mbent gévernment
raises several questions - Firstly, he goes back to the
three-fold classification of traditional doctrine of
rebellion, insurgency and belligerency but who 18 +to
determine when the insurgency leve; has been reached so that
a freeze. 6n military or other‘assistance could be applied.
Even Bowett rejects this classification as he findg it too
subjective and also rejects +the pre-insurgency level
doctrine as tha£ is also too subjective.23 Moore,, to be
fair to him does 1lay down the criteria for detérmining
whether civil strife has reached the insurgency level,
namely, 24 |
(1) the internal conflict must be an authority oriented
conflict, 'aimed‘ at the overthrow of the recognised
governments" and its réplacement by a political

organisation controlled by the insurgents;

——— v = e - -

23 D.W. Bowett, “The Inter-relation of Theories of
Intervention and Self-Defence”, in Moore, n.9, pp.38-50.
See pp.42-43. '

24 J.N. Moore, Law and the Indo-China War, n.22, p.201.
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(2) thét. the ’fecognised government 1s obliged +to make
continuing use of most of its regular military forces
against the insurgents, or a substantial segment of its
regular military forces have seized to accept orders;

(3) that the insurgents effectively prevent the recognised
government from exercising continuing governmental
authority over a significant percentage of the
population;

(4) that é significant percentage of the population
supports the insurgent movement, as evidenced by
’military or supply assistance to the insurgents,

genefal strikes, or other actions.

But, Moore fails»to realise that subjective assessments
of the samé can be used as a guise to render any{kind of
assistance with apparent legitimacy. Since the ipresent
international law community lacks any means of coilective
recognition, any suggested criteria ' come haﬁdy for
convenient unilateral determinations. It is surprising that
Moore slips into the same mistake for which the tradhtional
standard has been subject to scathing criticism. However,
again to be fair to him, his understanding follows logically
from his plea-not to place exaggerated emphasis on the talk
of any third-party judgement in the international system and

the normative relativism which accompanies it.25 But this

25 Moore, n.9, pp.12,19.
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view—point‘ is erroneous given the decentralised nature of
the international  society and the dangers of auto-
intefpfetation - a fact asserted by Falk.2§

Secondly, it does not seem neaningful to say Fhat the
level of assistance should not be increased afte} rebels
attain the status attain the status of insurgents,:because
the 1level could be certainly increased enormously at the
first sign of rebellion itself. In any case, under the
circumstances, it would be an‘uphill task for the r?bels to
reach - the insurgency 1level, in particular given the
rermissibility of the assisﬁance provided to the incumbent
governmnent. If, nevertheless, the rebels attain the
insurgency ‘level and such a recogﬁition is granted to themn,
a third state could give fﬁrther assistance.to the ihcumbent
governmenﬁ on the ground +that assistance which wés being
provided by someone else to the rebels. In other words, the
assistance now pfovided was only to neutralise as#istance
given to the insurgents. Moore s reasoning here is nﬁw based
on equality of parties which he earlier deprived the rebels
of, when he repommends aid to the insurgents.

. Thirdly, we come +to the problem of widely recognised
government. What does Moore mean by wideiy‘ recognised
government. Moore seems_ to be emphasising that consent
legitimises what would otherwise be 1llegitimate. This

prenise, of Moore and those who consider, intervention at

26 R.A. Falk, "Comment I", in Moore, n.9, p.543.
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the 1invitation of a legitimate, incumbent or % widely
recognised government as valid, 1is basically unsound and
even a conse:vative _like- Bowett realises this. Its
unsoundness 'steﬁs from the subjectivity or recognition,
which leads to two types of argumehts Firstly for example,
during the years the United States did not grant recodgnition
to main ‘land China, it meéns China was not é widely
recognised governnent  till 1979. Similarly Russian
Communist government was not a widely recognised go#ernment
till 1949. Secondly, &an 1intervening state is ;free to
‘recognise as the "widely recognised government"A(even if it
is not, especially in view of the fact'if United'Staﬁes
interventiénr can presume Chinesé and Russian communist
government were not widely recognised governments, so a
Nnarrow majérity governnent can be taken as a widely
recognised government) which ‘ever faction in an internal
struggle it wishes fo support and which will' request
intervention. Examples are not far to seafch-Sovigt Union
entefed Hungary,27- Czechoslovakiazé and lateé on

Afghanistan,29 ' non- the same plea which Moofelconsiders_a_
lJegitimate violation:of non-intervention principle. ©So why

condemn Soviet Union, as 1t was invited by a "widely

27 U.N. Special Committee on the problem., of Hungary,
' General Assembly official records, -‘11th Session,
Supplement 18.

28 Current Digest of Soviet Press, vol.20.
29 See Keesings Archiyes, P.30229.
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recoginsed” governmeﬁt. In fact, Moore”s first
qualification seems to be a Justification mor§ for the
United States policies as 1in Dominian3e@ Repubiic and.
Grenanda3! but they also suffer ‘from the defect of
subjective view of "widely recognised government". |

Thus, Moore’s theory of intervention at the request of
the government has been rejected by Farer and Falk who allow
intervention both at the request of the incumbent government
as well as, rebels but, hﬁve only cut-off points in the case
of former is the "tactical threshold” and in Falk’s case it
depends from situation to situation and +the prescribed
threshold in  each case is different which' may be
geographical in one or nucleaf or tactical inianother,
dependiné from conflict to conflict thé idea zbeing to
contain the 1interventionary activity so that there is no
escalation of violence and no spill over in the territories
of the neighbouring countries-a point which Moore seems to
ignore. | | |

Friendly Relations Declaration (1970) contents (chapter
I11) show. that it neither suppofts intervention at the

invitation of the incumbent government nor rebels.32 Since

30 U.S. Department of State Bulletin, vol.58.

31 A.D. Mato, "Intervention in Grenada: Right. or Wrong", New
York Times, October 390, 1983, p.E18, column 3.

32 Principle of Non-interference, para 1 reads No state or
group of states has the right to intervene directly or
indirectly for any reason whatever, 1in the ‘internal
.civil strife in another state”. 1
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intervention 1is prohibited on both sides therefore,‘iﬁ
hardly matters whether rebels have achieved the stage of
insurgency, rebellion or belligerency to allow intervention
or not, as Moore comprehends. | The reason 1lies in the
theoretical ba51§ of the non-intervention.principle, based
on thev inter-relationship- of the principles of non-use of
force, sovereign  equality of states and self-determination
of peoples. So,‘if intervention is allowed it would lead to
the- violation of these principles, essential ~to the
inte;ngtional society and at the same time erode to the
international society and at the same time erode the basis
of the principle of non-intervention. Thus, ‘whether
revolution or not, whethef civil wér or not, all third party
intervention‘ inv the internal or external affairs of the
state, 1in the situations3?3 mentioned under the Friendly
Relations Declaraﬁion, is prohibited.

"This 1s however in contfast to the Nicaragua ﬂecision
where the Court states: "..the principle of non-inte?vention
derives from cus£omary international law. Iﬁ would
certainly loose effectiveness as a principle of law if
intervention were  to be Jjustified by a mere reqﬁest-for
assistance made by an opposition group-in another state-
supposing such a request to have actually been made by an
opposition to the regime 1in Nicaragua in this instance.

Indeed, it 1is difficult to see what would remain of the

33 See Chapter III.
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principle of non-intervention 1in 1international law 1if
intervention, which 1is already allowable at the request of
the government of a state, were also to be allowed at the
request of the opposition; Such a situation does not in the
Court’s view | correspond to the present state of
international law".34 | |
The question which comes to the mind is that% is the

Court going back to the doctrine of traditional
international law minus its division of rebels, iﬁsurgents
and belligerents, which would be more dangerous, as any
minpr opposit;on would nmean that the incumbegt government
can ask for help from a third party thus totally crushing
the process of self-determination. The Court itself
asserted that the theoretical basis of the principle of non-
intervention lay in the inter-relationship between the
principles of -self-determination, non-use of férce, and
sovereign equa%ity of states which reqqires the observance
of the principle of non—intervention. However, oﬁe has to
accept tﬁat intervéntion a; the request of the legitimate
government of a state is a reality of international law, in
spite of its dubious character, and an exception accepted by

the Court.

34 1.C.J. Reports, 1986, para 246, p.126.
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ITT. INTERYENTION FQR “OSELF-DETERMINATION®

Moore, Farer and Falk refer to +the value of self-
determination for which 1intervention 1is possible as it
maximises community ‘interest.' Moore, to achieve this end
refers to certain pre-conditions 35 namely:

(1) a  genuine ‘1nvitation by the . widely recognised
government or, if there is none by a major faction;

(i1) relative néutrality among factions with particular
attention to neutraliﬁy in military operations;

(1i1) immediate invitation of a compliance with the decision
mnachinery qf appropriate regional organisations;

(iv) 1mmediate full reporting to. the Security Council and
compliance with.United Nations determinations;

(v) a prompt disengagement consistent with the éurpose of
the action, and; ;

(vi) 'an outcome consistent with self—deﬁermination. Such
an outcome should be one based_on internationally
observed elections _in which all factions are allowed
freely ' to participate on an equal basis, which is
freely écéepted by all major competing factions or
which is endorsed by the United Nations.

Similarly as seen above, Falk and Farer too recommend
intervention on the side of the incumbent government and

also rebels, for such a purpose. "But there are several
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problems with the proposition, that intervention is allowed
for self-determination.

Firstly, the problem is of different specifications of
the value of self—determination. Moore would prdpose the
suppression of popular movements as aid' only to the
incumbent govérnment is recognised under inte¥national law
according to him. | Whereas Farer and Falk favour self-
detefmination on community consensus to promote assistance

to the people fighting against colonialism or aparthied

policies. Secondly, be that as it may, whether Farer, Falk
or Moore, the whole idea of intervention for self-
determination sounds an antinomy. Reisman is a staunch-

.proponentv of » intervention for self-determination and
jJustifies it on the ground that since the collective
security system under the United Nations Cha;ter is
jeopardised Adue to veto-power of the pérmanent mémbers of
the Security Council therefore =self-help in spite of the
principle of non-use of force 1in situation of self-
determination is wvalid.3s However since the theoretical
basis of the principle of non-intervention lie in the inter-
linkage between the three fundamental principles of self-
deterbingtion, non-use of force and sovereign equality of
states,r thus making all these principles inter—relaﬁed,

36 W.M. Reisman, "Coercion and Self-Determination:

Construing Charter Article 2(4)", American Journal of
Interpational Law, vol.78(1984), pp.642-45. Also see O.

Schachter, "“The Legality of Pro-Democratic Invasion",
American Journal of International Law, vol.78, (1984),
pp.645-52. ‘
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violation of the non-intervention principle would‘lead to
the violation. of the rest. In reality self-determination
requires non-intervention rather than intervention. At one
roint even Farer and Falk realised that rebellion ls an
expression of self-determination and reeognised by the
internatioﬁal community and therefore there should be no
interference 1in the expression of self—determination. Only
in the context of colonial situation they allow intervention
because 1t has community consensus but that intervention is
also hedged by threshold limits.

However, Moore’s 1is the most mixed up view point. He
preseribes intervention for restoring the orderly process of
self-determination but at the request of the legitimate
government. . So, his statement firstly suffers from the
drawback of intervention at the invitation of the incumbent
government. Secondly, he represénts an antinemy between
intervention and +the concept of self-determination, which
requires the  observance of +the principle of non-
intervention. 'Thirdly, he prescribes 1ntervention. to
restore the orderly processes of self-determination and not
for self-determination. Thus it falls on the intervening
state to restore the “"orderly process” of self-determination
(whatever he means by orderly process) and then the people
can exercise the right of self-determination. But, the
qﬁestion arises can self-determination be actually expressed

in presence of foreign troops who have restored the orderly
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process because, the pafty who restores such orderly process
will also control it and, it is understood that the result
-wili be in 1its .favour, the position will be like that-of
American presence in -Sbufh Vietnam wmay be +this is the
instance Moore 1is trying to Justify. MoreoVeréas Farer
notes 1in the case of secessionist it is even difficult to
fix up the electqrate without at the 'same tine laxing down
the regult of the election.37 Hall is right in-aéserting,
"(if intervention 1is) directed against rebels, that fact
that is has been necessary to call in foreign help is enough
to show that the issue of the conflict would without it be
uncertain, and consequently there is a doubt as to which
side‘ would ultimately establish itself as the legal
representaiive of the state. If again, interveﬁtion ié
based upon an opinion as to the merits of the que;tion at
issue, the "intervening state takes upon itselflto pass
judgement on a matter which, having nothing to do with the
relations of stéte, must be regarded'as being for legal
purposes beyond the range of its vision"28 Hall’s criticism
holds - good with respect to any intervention at the
invitation of the government, and not only with respect to
intervention on invitation, to restore orderly process 6f

self-determination. The invitation to restore : orderly

37 T.Farer, “"Comment 2 on Professor Moore’s synthesis" in
Moore n.9, p.556. ‘ ;

38 Cited in Chimni, n.1, p.254.
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process of self-determination is like inviting a bull into
China- shop and as Falk notes the "bulls are sometimes
“invited" (often the invitations are arranged) into ill
administered China shops which are on the verge of
bankruptcy” .39 Farer 1is right in as;uming that hoore has
inherent aversion to any change by rebellion, 49 ;However,
Moore asserts that it is not the change to which he has the
aversion, but hé believes that change should be peaceful and
non-violent and therefore he advocates intervention to
restore the orderly process of self-determination. 41
Foﬁrthly, Moore’s “"orderly process” refer: to the
institutioﬁs of democracy.. So, obviously his self-
determination refers to democratic forces too and thus
acquires and ideological tinge, besides political motives to
carve. out influence =zones or to establish the edifice of
"neo-colonialism”(in any case his latest work42 %does not
contain intervention at the invitation of the govefnment to
restore the orderly process of self—determination, SO even
Moore has his own doubts about the validity of this ground), .
The identificaﬁion of self-determination with the pro-
democraticA inétitutions is a fallacy not resﬁricted to
Moore. in fact, intervention for self-determination, to
39 Falk, n.26, p.544
40 Farer, n.37, p.556,

41 J.N.Moore, "Comment 3, on Professor Farer’s'Need for a
synthesis: A reply"”, in Moore, n.9, p.b566.

42 Moore, n.9.

100



- -

carve out zones of influence and establish "neo—coléniaiism"
is a malaise common to all Western developedi States.
Usually we .find that the Western states are the oncs to
intervene for "self-determination” and for promoting "human
rights” -terms having a very western origin but self-
determination in course of time has acquired a ;niversal
neaning and. application - .because the.Western aeveloped
states Believe that self-detcrmination and human rights are
linked. to democratic concepts, they believe no self-
determination or human rights are possiblé in a socialist or
communist regime as it is totalitarian an aspect of
‘'ideological differences, besides other,reasons which.have
been mentioned above. .

In conclusion one may say Qhether it be V%etnam or
Grenada, the Western States have'néver been able to cite a
truly objective case of'intervention for sélf—determination,
reason being (1) it can not be cited, as there is antinomy
between ‘the unilateral action of ‘intervention sand the
concept of self-determination ; (2) only possibility of
promoting self-determination through unilateral action is in
case - of coloﬁial' situations, as community fintefest'
legitimises such action bué, in which the western states are
not interested; (3) intervention for self—determiﬁation is
for the =5elfish motives of these Western states, thch may
be economic, political or ideolqgical or a mixture of all

three a proposition valid for intervention to promote human
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rights also;

Some publicists43 regard aelf-determination as an
aspect of human rights therefore they contend intervention
to promote human -righté would enhance both the:values 6f
self—detefmination and hﬁman rights. But, somehowéthey have
got hold of the wrong end of the stick because if grounds of
intervention for self—determinaﬁion are not so secure same
is true for even “humanitarian” intervention where
intervéhtion, .as already said is for the interést of the
intervening power rather than for humanitarian purposes. 'In
fact the very .concept of "humanitarian™ intervention is
debatable. The Court’s view on the subject of intervention
fo; fSelf—determinaLion" can only be considered after a
quick review of the exception to non—interveniion éropagated
"on “humanitarian" grounds, as the Courﬁ dealt Wiéh the two

exceptions together.

IV. lﬂﬂﬂAﬂlIABlAﬂ IHIEBYEHIIQHL

Brownlie states that the term humanitarian intervention
is Qsed in the'éontemporary law both for protection of the
nafionals of the intervening stéte and alsoé for the
protection of human rights of nationals of othef state in
which interventioﬁ takes place. He ‘states, “unless the
context clearly requires a different interpretation,
“"humanitarian intervention” in my usage is t£e thréat or use

43 F.R.  Teson, "Le Peuple C’ est Moi! The World Court on

Human  Rights"” American Journal International Law,
vol.81, (1987), pp.173-83. '
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of armed force by a stéte,vbelligerent community; or an
international organisation, with the object of protecting
human rights. It must be émphasised that this usage begs
the question of legality and stresses function or objpctive.
In diplomatic wusage, the term "humanitarian gnterv§ntion"
has been used more widely to describe dipiomatic
interventiqn de bene esse on behalf of non;nationalé or on
behalf nationals in matters which are in law within'the
domestic Jurisdiction of the state 6f his residénce or
sojourn” .44 Brownlie opines'that_those write:s who assert
humanitarian intervention as a legal right have a very
heavy burdeﬁ nf proof.45 Moore alloﬁs_intervention for the'
protection of human rights in his postulate but, just like
intervention for‘ 1self—determination", he hedges it with
certain pre-conditions, 486 | o
(a) an immediate tﬁreat- or genocide or other widejspreéd
arbitrary deprivation of human 1life in violaiion of
international law’;
(b) an exhaustion = of diplomatic and other peacefui
techniques for protecting the threatened rightg to the
extent poséible and consistent with protection of the

threatened rights;

44 1. Brownlie, "Humanitarian Intervention", in Moore, n.9,
p.217. -

45 Ibid., p.213.

46 Moore, n.9, p.25.
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(c) the unavailability of effective action ;by an
intérnationéi agency, _regional organisation or the
United Nations; -

(d) a proportidnai use of fofce which does not €hreaten
greater destruction of values than the human rﬁghts at
stake and whicﬁ does not exceed . the minim&m force
necessary to protect the threcatened rights; |

(e) the minimum effect on authority structures nece;sary to
protect the threatened rights; |

(f) minimum‘ interfercnce with self-determination necessary
to protect the threatened rights;

(g) a prompt diééngagement Qonsistent with the pugpose of
the éction; |

(h) immediate full reporting to the Security Council and
any appropriate regional organisation and co@pliance

with Security Council and applicable regional

directives.

Moore’s argument .that, if the basic human rights have
to be maintained some right of unilateral intervention would

have - to be granted, is supported by Lillich, 47 wHo comes

1

out  as a more Sstaunch propogonist of “humanitarian
- intervention” as a legal fight. He argues that state .
practise, the United Nations Charter, the policy

Brownlie and a plea for constructive Alternatives"”, in
Moore, n.9, pp.229-42.
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perspectives and the number of publicists holding@the same
view, are adequate énough to discharge this burden or proof.
He asserts that enough evidence can be found in%the pre-
charter state practise to conclude that hu@anitarian
intervention was in some. form permissible. However, he
cites ©Stone to emphasise that, at that time it was not a
clearly distinguishaﬁle legal category 48 and also

ramifications of such a concept were not clearly ideﬁtified.
He further asserts that post-Charter préctice has provided
enough evidentiary basis to show the legality of such
actions.

To support this contention, Lillich firstly, cites the
sténléyville opération49 and India’s intervention in
Bangladesh’among others. 5@

Secondly,Lillich, Stone, Reisman and others 5! argue
that it is Article 2 para, 4 of the United Nations Charter
which 1is most relevant to the present inquiry because it
prohibits, the threat or use of force against  the
territorial integrity, or. political independence of any
state, or in any other manner inconsistent with the purposes'
of the United Nations. They argue that humanifarian

intervention does_ not violate either territorial integrity

59 1Ibid., p.241.
51 1Ibid., p.239
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nor political ;independence nor is it inconsistent with the
purposes of the United Nations for it actually helps promotg
one of its basic purpose, that is,the protection of human
rights.

Thirdly, they argue that since there is no pffective
collective mechanism to protect gross violations. of human
rights, unilateral action stands legitimtised for this
purpose .52

Fourthly, the publicists in favour of this }ight are
very many and cited by Lillich- namely- Mc-Dougal,: Reisman,
Stone, Goldie, Lauterpécht, Moore, Nanda, Thapa, Verziji.ds3

Howéver the evidence cited Aabove and the érguments
favouring “humanitérian" intervention can be balanced with
equally effective counter-arguments supported by pﬁblicists
like Brownlie. Human rights like the right ?of self-
determination is a very subjective concept and any
interpretation is possible, as already said before,‘even for
self-determination. United States intervened in countries

like Cuba 54 and Grenanda 55 besides others for p}otection

53 1Ibid., p.241.
54 M.S. McDougal, "The Soviet-Cuban QuarantineAénd self-

defence"”, Americn JOurnal of International Law, vol.56,
(1963), p.597.

56 C.C. Joyner, "The U.S. Action in Grenada: Reflections on

the Lawfulness of Invasion", Amgxlgan Journal of
Internal Law, vol.78, (1984), p.144 and "International

Lawlessness in "Grenada™, Anmerican Journal of
International Law, vol.78, (1984), p.174.
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of human rights, whether of its won nationals or of the
nationals of these states. But rather, its intervention
caused the escalation of conflict Qith the result £hat more
human rights wgfe violated than pfotected. Moreo;er, Just
as in case of self-determination, Western belief in case of
human rights is more strong that, communism is a
totalitarian system where no human rights can exist. In all

the places mentioned above United States intervened in the

internal affairs against the communist forces. Also as
said earlier, intervention for . human rights is a Western
imperialist concept. Besides, the standards which they

impose cén not be met in the Third World arena which should
have their own yard-stick as :they have their special
problems which the Western developed states have not faced
nor - are likelx'to face as they have not béen the ones to be
under the colonia1 yoke and also.the Third World stétes have
neither reéched "that stage of development, of developed
states not do they have the privileges enjoyed by the
developed states.‘- So to Jjudge human rights ffom one
stahdérd will allow any amount 'of “"humanitarian”
intervention in the Third World countries. As far as the
state practise is concerhed, Brownlie concludes:
(1) the role of humanitarian intervention,ieven before.the
first attempt at regulating resort to war in the l.eague
Covenant was dubious, and the practise did not present

a constant and unifofm usage. He describes the
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(2)

(3)

instance cited by the proponants of the principle of
"humanitarian” intervéntion either as exahples of
"expost factolism™ or examples of "altruistic action".

the practise of the League period can not bé said to

assist the somewhat derelict doctrine although:a number

4 of writers, especially prior to the Kellogg-Briand

Pact, continued to give its support”.
the practise in  the period of the United Nations
Charter is ‘totally inadequate to the :task of
establishing an interpretation in terms of s;bsequent
conduct of the parties favourable to intervention to
protect human rights.56¢ |

Brownlie’s above conclusions are endorsed by a survey

of the state-practise 1in reference to pre-charter and the

post-charter ear. The state practise of the pre-Charter era

is:

(1).

(2)

The intervention of France, Great Britain and Russia
against the Turkish massacres and suppression of the’
Greeks which feSulted in Greek Independence in 183@: |
The pie—emptory demands of Austria, France, Italy,
Russia and Prussia (1866-68) on the Ottoman Empire for
the institutibﬁ of positivé action leading to the
betterment of the lot of the persecuted christian
population of Crete:

The Russian. intervention against Turkey (1877-78) on
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the occasion of insurrections resulting from Turkish
mis-rule .and from the outrageous persecution of the
christian poprulation of Bosnia, Hérzegofnia and
Bulgaria. |

(4) The inter;ention of Austria, Russia and Greathritain,
Italy and Frénce ih Tufkey as a result of insurrections

and mis-rule in Macedonia (1903-8).57

_ Liilich referring to above mentioned pré—Chapter
practise seems to ignore the fact that these were big power
interventions in the decaying and hopeless Ottoman Empire.58
The real politik of tﬁese forces and their expansionist
design; caﬁ be ignored only by a jaundiced réading of
history. The . role of the European' big powers 1in the
disintegration of the = Turkish Empire hardiy needs
recapitulating, and even a cursory glance of EEuropean
history bears testimony to 1it. Lillich seems to have by
passed Ganji’s own conclusion (which Lillich cites for pre-
Charter practise) - thaé “"the doctrine of humanitarian
intervention does not séem to c¢laim the authority of
customary.rule of international law".59 |

The proponents of "humanitarian" intervention give
examples of the Stanleyville operations, the interventions
in Dominician Republic and the Bangladesh crisis as;evidence
57 Lillich, n.47, p.232.

58 W. Friedmann, "Comment 4", in Moore, n.9, p.577.

59 Cited by Lillich, n.47, p.232.
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of post-Charter pfactise where intervention was possible on
humanitarian grdunds. Falk gives a balanced account of the
Stanleyville operation  but finds iﬁ hard to categories thev
unilatéral action of Belgium and United States as
huménitarian becaﬁse it seemed it was more in the nature of
installing the candidaté of their choice who would serve
their interests or those of the whites.®® United States was
blamed of racism. Belgian intersts in Kétanga were hore of
the economic type rather than ecclesiastical. Moore, Lillich
and Nanda 61! 1lay down certain yard-sticks to judge whether
an intervention is for.humanitarian purposes or not-namely-
humanitarian intervention should not have a real cf{fect on
authority structure and minimal interference with self-
determination-firstly, in general oppOsition to this rule,
it 1is not possible to adhere to this Qriteria as this type
of intervention can lead to further involvement and also how
can it be judged before the actual action that whether
effect on the authority structure and self-determination
would be minimal or not. Anyway in Stanellyville there is
hardly any evidence to prove that this yard-stick is
maintained or not. Lillich sﬁates that this action although

generally deplored in the Security Council was not

60 R.A. Falk, Legal Order in a Yiolent HWorld (Princeton
University Press, Princeton, New Jersey, 1968), pp.324-

36.
61 V.P. Nanda, “The United State Action in the 1965

Dominician Crisis: Impact on World Order, Denver Law
Review, vol.43, 19686.
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condemned. But this is no evidence that the action was
approved by thevSecurity~Counci1.

Intervention by United States in Dominician Republic in
1963 and 1965 Qas‘vé. clear case of an illegal unilateral
act.82 United States stated its reasons of interventions to
be to protect its nationals and intervention for self-
determination, that 1is preserve the forces of democracy
against the threat of communist takeover. ‘But the
government had never 5aid that the 1lives of éAmerican
nationals were in daﬁger, in fact the landing of.American
marines put their life into Jjeopardy. Although tbere were
no signs of communist threats and even if there were, it was
an internal mattér; history and international 1a§ records
the right of revolution based on self—determination. The
real feason for American intervention was the United States
private investments. So was the case.with United States
intervention earlier in Cuba and 1later in Gﬁatemala.
Although infervention was proclaimed on humanitarian grdunds
the real ;éason lay'in American self-interest of cafving out
zones of influence and for ideological interest.i In such
cases no big power has though abouf the sensitivity of the
states in which they areiundértaking such activity.j

Bangladesh is cited as a prime example of

"humanitarian” intervention especially, if United Nations is

62 M. Gurtov, mmmmmmm
Anti-Nationalism and Intervention (Praeger Publlshers,
- New York, 1974), pp.111-26.
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paralised to act. However, it was a case of self-
delermination in the colonial type of set-up as expaﬁlned'in
chapter IJ11I. So'India’s_roie should be seen as mateéial aid
supplied to peoples fighting against colonialisﬁ. The
peoples of Bangladesh are culﬁurally, socially and
geographically» far removed from the people of Pakistan and
West Pakistan (as it was then called) econdmically deprived
them and brutally suppressed them by the use of force.
Thus, the Bangladeshis were ‘fighting a war of national
liberation based on self-determination.€3

‘Next, we take a look at the United Nations Charter
where nowhere has it beéeen mentioned that any form of
hnilateral action is possible fdr enforcing human rights.
Friedmann is right in noting that,'"theré is a.link between
those who under._the guise of Article 51 or for some other
reason, advocatela widened right of individual or collective
self-defence for state, and those, who 1like Lillich,
Reisman, and others, blead for the recognition of a right of
humanitairian intervention by individual states 1in the
affairs of the other states"”.€4 Another common pbint is
that, they want a.decentralised enforceﬁent of collective
security system.

i
i

63 R. Khan, "Legal Aspects™, in K. Ayoob, ed., Bangladesh:
A Struggle for Nationhood, (New Delhi, 1971), M.K.
Nawax, "Bangladesh and International Law", vol.11, 1971,
no.2, pp.251-67.

64 Cited in Chimni, n.1, p.258.
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From the view point of policy perspectives too,
opposition to the coheept of "humanitarian"” intgrvention
can be substahtiated.‘ No doubt the violation; of human
rights is of central concern to the international bommunity
but 1if unilateral actions are permitted then éiven the
decentralised nature of the.internétional society; and the
hazards of auto-interpretation, it would be impossible to
stop the abuse of any such doctrine. :

Fﬁrther, states are required to chose a policy in
furtherance of right of unilateral action for protection of
human rights because United Nationals .is paralysed in
action. | Now this 1is a retrogressive argument. Sometimes
" United Nations thinks that in subjective situations 1like
human rights violation it is best not to intervene but to
create world opinion against such violations, which is more
effective. Thus United Nafions promotes human righ;s rather
than 1leads to further mass-scale manslaughter, which would
be‘ the :esulf of. any intervention in such’'a situation, so
rather than bpromoting human rights it wili‘leadgto theif
derogation: |

Finally Brownlie has listed, if counting ﬁeads is most
effective way to show that humanitarian intérvention
-ﬁndertaken is illegitimate or not, several publicists who do
not recognise‘ any fight of humanitairién intervention-

Brierly, Castrén,.Jessup, Arechaga, Briggs, Goodfich, Hambro

113 ‘ .



and Simons, Friedmann, Waldock, Bishop amongst others .65

V.IHE COUNT'S APPROACH

A. Reljection of Traditional Grounds of HQn:lnLﬁx!ﬁnLignL

Now, let ﬁs see how far the Court has supborted the
confext of human rights and self-determination, for which
unilateral action can be undertaken. But, befo;e that a
word about the Friendly Relations Declgration (1979). The
said Decla;ation does not prescribe interveniion for
promoting "human rights" or “self—determinatiﬁn". As
already 'said the content of non-intervention principle has
to be read in the 1light of the principles of sovereign
equality of states,'ndn—uée of force and self-determination
of peoples, which allows intervention only on thg groun&s
of:- | |

(1) Supplying material assistance to people? fighting

against colonialism;66
(2) Intervention for self—defence;37

" United Staﬁeé at the Jjurisdiction- stage had alleged

65 Broﬁnlie, n.39, p.244.

i
i

66 Resolution 2625(XXV), (1999), Principle of Self-
determination, para 5, reads, "such peoples are entitled
to seek and to receive support in accordance with the
purposes with the purposes and principles: of the
Charter™. : '

67 Ibid., Principle of Non-use of force, para 13, reads,
"Nothing 1in the foregoing paragraphs shall be construed
as enlarging of diminishing in any way the scope of
provisions of the Charter concerning cases in which the
use of force is lawful. '
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that” the Nicaraguan government had violated certain

assurances . undertaken by its predecessors and thus United

States had a right to intervene.88 The assurances

undertaken by the Nicaraguan government towards 0.A.S5. on

coming to power were:69

(1) Immediate and definitive replaceﬁent ~of Somoza
regime;

(2) Instailatioh of a democratic government. .

(3) Respéct for human rights of all Nicaraguans
withoﬁt exceptions.

(4) The holding of free elections as soon aé possible
leading to an establizhment of a tfdly democratic

government. . |

U.S. érgued that these assurances were violated by the

Sandinistas by 79

(1) no longer including the democratic members of the
governmént of national reconstruction in the
political process; |

(2) wés noﬁ a government freely elected under_
conditions of freedom of press, asse@bly and
organisétion and was not recognised as freely
giected by its neighbours, Costa-Rica, Honduras

~and El-Salvador;

L e pp——

68 I1.C.J Reports, 1986, para 126, p.7@:

Ibid., para 167, p.89.

79 1Ibid., para 169, pp.99-91.
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(3) had taken significant step towards establishing a
tptalitarién communist dictatorship, including the
formation of FSLN neighbourhood watch-coﬁmittee
and the enactment of laws that violatg human
rights and gfant undue executive power

(4) had committed atrocities towards its citi?ensvas
documented in the reports by the Intér—American
Commission of Human Rights of the Organisation of
American States. _ _ :

(5) had aligned 1itself with Soviet Union and Soviet
allies including G.D.R., Bulgaria, Libya and
P.L.O.

(6) had committed and refuses té cease aggression in
the form of armed subversion agaihst its
neighbours in violation of the Charter of United
Natiéns; besides Charter of the Organisation of
American S;ates,> the Inter-American Treapy of
reciprscal assistance and the 1965 United Nétions
GeneralAAssembly Declaratidn on InterQention;and,

'(7) has built an army beyond the needs of imhediate
self-defence at the expense of the neéds of
"Nicaraguan“'people and. about which the nations of
the region‘have expressed deep concern.

United States asserted that these grounds validated

that act of unilateral intervention which otherwise would be

in contravention of the principle of non-intervention. The
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Court rejected this argument.

I£ posed the question for itself: "it has to consider
whether there might be indications of a practice
illustrative of: a belief in a kind ongeneral right for
states to intervene, directly or indirectly, with oriwithout
armed force, in suppo;t bf an internal opposition in another
state, whose cause appeared particularly worthy by reason of
the political and moral values with which it was identified.
For such a general right +to come 1into existencé would
invol?el a fundamental modification of the customary law
principle of non-intervention” 71

It continued, ”statés have not justified'theirlconduct
by reference: to a new right of intervention o? a new
exception to the principle of its prohibition. The United
States authorities - have on some occasions clearlylstated '
their. grounds for intervening 1in the affairs of aéfoeign
state for reasons connected with, --the domestic policies
of that country, its ideology, the level of its arméments,
or thé direction of 1its foreign policy. But theée were
statements of international policy and not an assertion of
rules of existing international la§"72 |

“In pérticular as regards the conduct towards Nicaragua
which 1is the subject of the present case, the United States

has not claimed that 1its intervention, which is justified in

72 1Ibid., para para 207, pp.108-9.
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this way on political level, was also justified on ﬁhe legal
level-alleging the exercise of a new right of intérvention
regarded - by the United States as existing 1in such
circumstances the Unites States has, .on the leg%l plane
Justified its intervention expressly and solely by réference
to - collective self-defence agéinst an ‘armed attack,
Nicaragua} 'for its part, has often expressed its so}idarity
and sympathy with the opposition in various Istates,
especially in El-Salvador. But Nicaragua too has not argued
that this was a legal basis for an iﬁtervention, let alone
an intervention invblving the use of force” .73

“"However the assertion of a commitment raises the
question of the.possibility of tﬁe state binding itself by
agreement in relation to a question.of domestic poliéy. The
Court can not discover-any obstacle or provision to hinder a
state from making a commitment of this kind”.74 However the
Court did not find gnyAlegél commitnent in such assurances
undertaken by Nicaraguan government and it asserted that
"even 1if 1t  was ai legal commitment it could not have
justified the unilateral American éction to enforce it
becauée - it was a commitment made not directly towards the
United States but towards the Organisation, the latter being
alone empowered to monitor its impleﬁentation. The Court

can see no legal basis for the "special responsibility”

73 1Ibid., para 208, p.149.

74 1Ibid., para 259, p.131.
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regarding the 1implementation of comm@tments made by the
Nicaraguan government which +the United GStates caniders
itself to have assumed fn view of 1its role in the
installation of the current government of Nicaragua.
Moreover, even supposing that the United States was. entitled
to act in lieu of the-O;ganisétion, it could hardly make use
for the purpose of method which the Organisation could not
use itself, in particular, it could not be authorised to'use
force in that event of its nature a commitment like this is
one of a'category which, if violated, bannot Justify the use
of force against a sovereign state"75

"The finding of the United States Congress also
expreééed the view that the Nic;ragua Government had takeh
“significant steps +towards establishing a totalitarian
Communist dictatorship” - adherence by a state to any
particular doctrine does not cbnstitute a violation of
customary intefnational law; to hold otherwise would ﬁake
nonsense of thé fupdamental principle of state sovereignty,_
on which the whole of international law resté, and fhe
freedom of choiée of the political, social economic and
cultural system of a state. Consequently, Nicaragua‘'s
domestic policy options, even assuming that they correspond
to the description given of them by the congress finding,
cannot justify on the legal plane the varioué actions of the

respondent complained of. The Court cannot contemplate the

75 Ibid., para, 261-2, pp.132-3.
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creafioﬁ of anew rule opening up a right of intervention by
one state against another on the ground that the latter has
opted for some partibular ideology or‘political system” 76

“The Respondent state has always confined itself to the
classic argument. of self-defence and has not attempted to
introduce a legal argument derived from a supposed rule of
"jideological intervention”, which would have been a striking
~innovation. The Couft would recall that one of the
accusations of +the United States against Nicaragﬁa is
violation of "the 1965 General Assenbly Declaration on
Intervention”, by 1its support for the armed opposition to
the'government_in El Salvador. It .is not aware of the United
States having officially abandoned reliancé on this
'priﬁéiple, substituting for it a new principle of
“"ideological interventioh" the definition of which would be
discretionary” 77 |

"Similar considerations apply to the cfiticisms
expfessed by the Uﬁited States of the external policies and
alliances of ﬁicaragué'— it is sufficient to say that state
sovereignty' evidently . extends to the area of its foreign
policy and that there is no rule of customary international

law to prevent a state from choosing and conducting a

76 1Ibid., para 263, p.133.
77 1bid., 266, p.134.
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foreign policy in coordinafion with that of another

state” .78 ‘ _ .

The idea behind this long narration of the Court’s
judgement 1is to produce verbatim the Court’s view to show
that the contexts of self-determination and human fights can
not be regarded as éppropriate grounds for unilateral state
actidn in the affairs bof the state, that is, it does not
render an unla@ful intervention, in violation of non
intervention principle, as a lawful act.

Thus the Courf upholds the strict interpretation of the
principle of non-intervention except for [Lilrslly, the
colonial context which is implied in its statement that,
“there has been in recent years a number of instances of
foreign intervention of forces opposed to the government of
another state. The Court is not here concerned with the
process of deéolonisation --.79 Although, this statement is
in 1line with the Friendly Relations Declaration yet the
Declération allows.'intervention for colonial people on the
basié of regarding it as an internatiohal situation, 89
78 Ibid., para 265, p.133
79 Ibid., para 206, p.108.

80 Resolution 2625 (XXV) of 1979, Principle of self-
determination, para(6) reads, "The territory of a colony
or other NON-Self-Governing territory has under the
Charter, a status separate and district from the
territory of  state administering it; and such separate
and district status under the Charter shall exist until
the people of the colony of Non-Self-Governing Territory
have exercised their right of self-determination in

accordance with the Charter and particulary its purposes
and principles”.
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however the statement of the Court implies that it is an
internal situation. Secondly, the Court allows intervention
at the request of the 'government of the state, which as
pointed out earlier is a retrogressive step, an exception

not implied by the Friendly Relations Declaration.

(B) Panama : United States at Cross-roads:

Although, the Court. categorically rejected intervention
on the grounds of "selffdetermination“ and preservation of
“human fighfs" yvet, United States o%ficially forwarded the
same grounds to aefend 'thé landing of American troops in
Panama in December 1989.8! [In January 1990 President Bush
declafed that he had accomplished all the four objectives
for which he had ordefed the American troops into Panama.
Among the four,'relevant for our purposes are the objectives
to "safe guard the lives of rAmerican citizens, to help
restore democrécy——".82

The United States office was supported in this stance
by vafious Western publicists, the most notable among them

being Anthony D “Amato. 83 He supported the American action

81 V.P. Nanda, “The validity of United States Intervention
in Panama under International Law"”, in Agore: US Forces
‘in Paname: Defenders, Aggressors or Human Rights

Activists, American Journal of International Law,
vol.84(1979), pp.494-5@3, at p.494.

82 1Ibid. \

83 Anthony. D Amato, "The Invasion of Pana was a wawful
Response to Tyranny”, in Agora: US Forces in Panama:
Defenders, Aggressors or Human right Activists, n.81,
pp.516-524.
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primarily on the ground ofvprotection of “"human-rights"” by
denouncing the Third World propogonist and the Court’s
approacﬁ as "views conditioned by a statist conéeption of
international law thaﬁ they seem unable to see through the
abstraction that we call the "“state" to:the reality of human
beings struggling to achieve bésic freedom"u84 |
However, . whether intervention for "self-determination”
or on "humanitarian" grounds is a permissible exception:of
not to the principle Of.non-intervention, is a debate open
only in certain Western minds. I'he Court has pronunced upon
this 1issue categorically' and scholars like Farer 85 and
Nandaés have not only denounced the American action in
Panama but supported by publicists 1like Falk87  and
Brownljiet8 hava _long considered these grounds as
"impermissible" for unilaterél action as they are neither
for community interest nor backed by community consensus.
The debate would have been still open if the court’s ruling
wouid have stood in 1isolation to the other sources of

international law. in fact, the court has taken note of the

84 1Ibid., p.516.

85 T. Farer, "Panama: Beyond the Charter Poradigm”, in
Agora: US Forces 1in Panama: Defenders, Aggressors or
Human Rights Activists, n.81, pp.583-15.

86 Nanda, n.81, pp.494-503.

87 Falk, n.11, pp.494-503.

88 I. Brownlie, International Law and the Use of EQm by
states (Oxford University Press, London, 1963) Second

edition, pp.281-302, 338-49.
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changed content .of the contemporary international law.
Thus, constant canvassing for action on these grounds will
not make it legitimate:

In contrast to the United States action is that of the
Soviet Union, it has not only pulled out its forces from
Afghanistan, Czechoslovakia, Poland{"Huhgary and Romania
besides others but has also dissolved the Warsaw Pact,
confirming to the present development.of contemporary law
which rules out intervention on any political or moral
grounds-a trend confirmed and upheld by the Court.

Thus, United States stands at a cross-road. On the one
hand, it 1is being universally accepted, as demonstrated by
the Nicaragua decision, that self-determination and
preservation of human rights can not be a legitimate
éxception to the principle of non-intervention and on the
other is the beaten traditional track of United States,
permitting intervention on these universally rejected
grounds. May be even the United States does not believe in
these grounds of intervention and Farer_‘is right 1in
concluding --

~"Even those inclined to give President the benefit of

the doubt may wonder whether Alan Morehead s final
explanation of the British descent on Ethiopia is
not, after all a fit, epitaph in Panama, "the British
sought . no gain of any kind, and they had no quarrel
with the Ethiopian people--The whole vast expensive
operation was nothing more nor less than a matter of
racial pride: Thedore (King of Ethiopia) had

affronted a great power and now he has to be
punished™ .89

89 Farer, n.85, p.315.
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CHAPTER V

RAHI?ICATIONS (II): NEXUS BETWEEN SELF-DEFENCE
‘ AND INTERVENTION



I. THE UNITED STATES JUSTIFICATION

. The United States, at the jurisdiction stage,. asserted
(against the .Nicaraguan complaint of use of force,
intervention and violation of Nicaragqan sovereignty by the
United States) that assistance to Contra rebels was in
pursuance of individual and collective self—defehce, in
response to request from El-Salvador, Handuras and Costa-
Rica, against aggression and alleged attacks by Nicaragua
against these states.! According to United States,
Nicaragua had supplied arms Dbesides other types of
assistance to the Salvadorian rebels, and had undertaken
military attacks against Hoaduras and Costa~Riqa.2

Since not: muéh evidence was'available witﬁ respecf to

Nicaraguan incursions against Honduras and Costa-Rica,? the

Court primarily had to examine:

(1) Whether acts of intervention can be pleaded in self-
"defence, as United States did to justify assistance to
the contras. In other words,is intervention in self-
defence a ‘permissible exception to the principle of
noh~ihterventioﬁ; |

" (2) Whether Nicaragua in aiding El—Salvadox guerrillas

1 I+Q*l* Reports, 1986 para 126, p.79, para 139, p.72.
2 1Ibid., para 128, p.71.

3 Ibid., para 231, pp.119-24.
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committed any aggression or armed-attack to require

self-defence.

The ‘question here required the Court to decide on two
issues:

(a) Whether '4 assistance to rebels, that is,
‘intervention amounts to a nmere use of force or
armed-attack; | _

(b) -Whether self-defence is available against'armed—

"attack only or also against any typev of
agéression.

As is ébvious tﬁe questions here afe inter-related.
There canb be a nexus between intervention and self;defende
only if intervention is permissible in self-defence and
self-defence 1is available against aggression or/and armed-
attack. 4 Thus, a brief survey‘of the literature pertaining
to this "ﬁexus" or “link" between seif-defence and
intervention is much called er,Abefore embarking upon the
Couft's approach to the traditional justifications advanced

by most Western States in any interventionary situation.

I1I1. INTERVENTION AHDlSELE:DEEEHQE NEXUS

Theaonly permissible unilateral action in international
law is the wuse of force in self-defence. This unilateral

intervention is‘ not considered as violative of any of the
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basic principles of ‘international 1law - namely, self-
determination  of people, non-intervention in domestic
‘affairs, non-use of force and sovereign eqnality of states.
However, if beyond this perspective, force 1is used, it
violates. éll these basic tenets as they are inter-related.5
Since, this inter-relationship forms the basis of the
principle of non—intervention publicists, as seen in the
last . chapter, have carved out various grounds\(or contexts)
of exception to tne principle of non-intervention, so ﬁhat
the use of force in these contexts is not considered as
violative of the other principles, especially the principle
of non—use‘of,force, where the intervening states, if there
is no Justification for the unilateral use of force, would
be held respdnsible for a delictual act and thusvincur state
responsibility_and if ﬁhe action amounted to an armed-attack
this responsibility would be more grave. However, the use
of force by an intervening state on the grounds excepted
under the princible of non—intervention, under' certain
circumstanqes may lead to a "link" or a "nexus" between the
right of - self-defence and intervention.

The Western publicists believe that a "nexus" between
self-defence and intervention can occur in three
circumstances: _ ‘

(A) Hhen Intervention amounts to an armed-attack:
An armed-attack in a situation of civil or internal
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strife can occﬁr by the third-party assistance to rebels
requiring self-defence-individual or coll;ctive—in response.
The = major proponents of this view are certain
"contextualists” like Farer 8 and Moore 7 and "absolutists"
like Hall .8 |
Since Farer beleives that assistance to rebels can
amount to an armed-attack depending upon the scale and
degree of assistance, it is this very reason, besides
curbing the escaiation of violence and geographically
limiting the conflict, that Farer prescribes a "tactical
threshold” beyond which no assistance shquld be provided,
especially to the rebels.® To make it more clear, to
promote certain = values Farer proposes unilateral
intervention.in a civil war seﬁting either at the request‘of
the "incumbentf government (bééause that is sanctioned under
international 1law, even if an unsavoury fact) or at the

request of +the rebels (to promote values 1like ‘“self-

6 T. Farer, "Harnessing Rogue Elephants: A Short Discourse
- on Foreign Interventin in Civil Strife", Harvard Law
Review, vol.82, (1969), pp.511-41; and T. Farer,
“Intervention in Civil Wars: A Modest Proposal",
Columbia Law Review, vol.67, (1967), pp.266-79.

7 J.N. Moore, “"Towards an Applied Theory for the
Regulation of Intervention”, in J.N. Moore, ed., Law and
Civil War in the Modern Horld, (The John Hopkins
University Press, Baltimore, 1874), pp.3-37 at p.26.

8 A.P. Higgins, Hall's International -Law (Oxford)
University Press, London, 1927) eighth edition, p.347.

9 T. Farer, "Drawing the Right Line", American Journal of

International  Law, vol.81, (1987), pp.112-16. See
pPp.112-113.
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determination™). Howeﬁer, he is aware that if no threshold
is observed in the case of assistance to the ”incumbént"\
government it may lead to the suppression of values required
to be maximised and, in the case of the rebels third party
assistance already haS the effect of converting an infernal
conflict to an _international oné, thus violating the
principle of 'ndn—use of force, if force is involved in
intervehtion thus if no threshold is observed such
assistance may amount to an armed-attack, if it already is
nof 56.10 Therefore, Farer proposes a "tactical threshold”,
that 1is non-deployment of foreign troops and advisors; He
considers that assistance to reﬁels through money and
weapons may violate the prohibition on threat or use of
force but it will nbt amount to an armed-attack, which
requires the active participation of foreign troops.
Irrespective of the degree of aSsistance that will convert a
. third-party assistance to rebels into an armed-attack, one
can eésily berceive Farer's belief that the concept of
"armed-attack” includes assistance to rebels. |
Falk, -on the other hand, does not recognise that any
degree of assistance to rebels can ever amount to an armed-
attaék.l}. According to him, such assistance may be

19 T. Farer, “Intervention in Civil War: A Modest
Proposal", n.6, pp.271-277. .

11 R.A. Falk, "“The 1legal Status of the United States
Invclvement in the Vietnam War”, in R.A. Falk ed.,

Interpnational Law of c¢ivil War, (The John Hopkins
University Press, Baltimore, 1971), pp.224-323. See
pp.229-38.
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aggressibn but certainly not an- armed-attack to require

self-defence. His reasons, for such an assertion, are two:

(1)

(2)

The concept of armed-attack relates to action which is
overt and is a direct use of military force by a third-
state across an international boundary - whether
betﬁeen two independent identities or states.
Assistance to rebels, however massive in scale through

arms, ammunitions, advisors, planniné,‘brganisation,
fhat ié, indirect aggression can never have the effect
of an armed—att#ck which has to be directly or
substantially be attiibuted to a state. Attack implies
outside origin. Falk, furthér, rejects the idea that
armed—att#ck can possibly include action through armed
bands, volﬁnteers or infiltrators.12 And

A civil war is basically an ihternal conflict thus;
third party assistance to rebels can not change it to

an international oﬁe. Therefore, no armed-attack and

~self-defence - concepts are possible in an

interventionary situation, as self-defence and armed-

. attack are concepts available only in an international

conflict.13

For the above two reasons, Falk holds that really no

nexus between intervention and self-defence can be

established. However, as far as Falk’s second reasoning

12
13

Ibid., pp.236-38.
Ibid., pp.229-34.
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goes, he is aware that by the third state interference the
internal conflict has édopted 'a part international
character, 'therefore, he prescribes his "thresholdvtheSis",
where he proposes observance of geographical, nuclear or any
threshold dépending from situation to situation, to maintain
some kind of proportionaliﬁy, a requiremeht of ihternational
conflict and inherent 1in the concept of self-defence not
applicable, according to him, in an interventionary
.'.’..’L*t.ua‘t;ion.1.4 |
To get a right perspective of Falk’s "threshold

thesis", in relation to his second reasoning ;t is necessary |
tovnrecount briefly his theory of “counte&c-—in‘.l:ervent,ion.1'5
According to Falk, there are four.types of situations. Type
IV is a situation where action is conducted under the United
Nations authorisation: Type 11116 envisages an internal
civil war situation whefe except for a minimal assistance 17
to the incumbent government, no assistance to the rebels can
be provided. 'H0wever, if the 1limits of +this minimal'
15 1Ibid., pp-227-44; 271-2; 286-314.

16 Initially Falk prohibited intervention both on the side
~of rebels and the incumbent government.

17 The 1limits recommended by Falk are, "Foreign assistance
should not include direct participation in combat
operations ... it should not attempt to bear more than a
fairly small percentage under fifty  percent of the
increased military requirements created by the domestic
uprising... the external assistance should not be
conditioned upon ‘increased influence in the process of
decision-making within the recipient country”. ibid.,
p.311.
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assistance to the incumbent government are violated then,
.there exists a right of counter-intervention on the side of
rebels. This if Falk's Type 1II situation; EIf the
restraints are respected with respect to aid furnished to
the incumbent, then substantial aid to instigate or sustain
an ‘insurgency also shifts the conflict into Type II
situétion, pro#iding a third-state of a right”of counter-
intervention on the. side of the incumbent government. If
the uprising succeeds in establishing control over a
substantial portion of the area and population of the
country, then a condition of defacto dual sovereignty
exisﬁs, such that third parties can furnish_assistance to
the insu:gents on the same basis as the incumbent,‘forming a
part of Type iII‘ situation. However, if. substantial
assistance 'is provided to anyone side the conflict is
shifted to a Type III situation, providing a right of
counter-intervention on the other side.  Type I situation,
proposed by Falk is where direct and massive military force
is used by one political entity, like independent states,'
across the frontier of another - a right situation for
the operation of +the concept of armed-attack and self-.
defence.

Rélevant for. the :present purpose is the Type 1II
situétion, where Falk proposes a righ# of counter-
intervention whether on fhe side of government or rebels and

limits such a right>of counter-intervention firstly, by his
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thresholdb thesis and; secondly by proscribing intervention
beyond the territorial 1limits of the state where prior

intervention takes place.

(B) Mhen Intervention occurs as a form of aggression:
According to Bowett, the right of self-defence
essentially regulated by the customary international law (as
. the United Nations Charter also refers to the customary law
in this respectl® and Article 2 para 4198 leaves such a
customary right unaffected), is available to_grotect four
substantive rights‘ of the state, namely (a) political'
independence of the state, (b) territorial integrity (c)
lives and property of +the naticonals abroad,  and, (d)
economic independence of a state.2¢ Thus according to him,
any form of aggression that, violates any or all of the four
substantive rights‘ of the state, allows the exercise-of

right of self-defence. Hence, the right of self-defence is

18 Article b1, "of the Charter reads, "Nothing in the
present Charter .shall impair the inherent right of
individual or collective self-defence if an armed-attack
occurs against a Member of the United Nations, until the
Security Council has taken measures necessary to
maintain international peace and Security..."”

19 Article 2 para 7 of the Charter reads, "All Members
shall refrain in their international relations from the
threat or use of force against the territorial integrity
or political independence of any state, or in any othr
manner inconsistent with +the purposes of the United
Nations"”. :

.26 D.W. Bowett, "The Interrelation of Theories of

Intervention and self-defence"”, in Moore, n.7, pp.38-50,
see .pp.39-41.
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not only availabie against an armed-attack but also against
any . aggression. And, 1if aggression +takes +the form of
intervention, the nexus between self-defence and intervention
is established.?z! However, he holds that the security of
all the states 1involved in the exercise of the right of
collective self-defence should be threatened or»else the
action of ‘the states aiding the victim will amount to
intervention. 22 Bowett substantiates his proposition by
ésserting that.'if self-defence can take the form of
intervention (direct and indirect and be extra-territorial)
then, self-defence can also be available against
intervention.23 Thus, Bowett expresses two types of links
between self-defence and intervention:
(a) when aggré;sioh is in the form of intervention,
and |
(b) when self-defence is in the form of intervention.
Bowett is highl& skeptical of Falk's theory of counter-
intervention in a civil war situation. According to hinm,
there are only . two types of conflicts-national and
internatiohal. Third-party intervention changes an internal
copflict into an international one, where a fight of self?
defence is available not.only against armed-attack but also
against any form'of aggression thus, dismissiﬁg Falk s type

I1 situation and his theory of counter-intervention.

22 1Ibid., pp.46-50.

23 Ibid., pp.39-41.
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Further, Bowett rules out Falk’s threshold thesis to coﬁtrol
the scale of violence and geographical SPill—dver of a civil
war by third-party assistance, by maintaining that
"proportionalit&" is inherent in self-defence.24 |

In other words, even Bowett believes that assistance to
- rebels may not amount to armed-attack but, it definitely
amounts to aggression agaiﬁst which the right of self-
defence is available and thét.is how the nexus between self-
defence 'and intervention is estaﬁlished. Bowett further
compliéates the matter by assessing that self-defence is
available against imminent danger.

Brownlie radically differs from Bowett in two respects-
Firstly, hé states, "that self-defence is available.only
against an armed-attack. An armed-attack strongly suggests
a trespass, it is very doubtful‘if it applies to the case of
aid to revolutionary groups and forhs of annoyance which do
not involve §ffensive operations by the forces of a state.
Sporadic operations by armed-bands would also seem to fall
outside the concept of an armed-attack. However, it is
conceivable that a cooidinated and general campaign by
powerful bands of irregulars, with obvious or gasily proven
complicity of the ~government of a state from whiéh they

operate would constitute an armed-attack”.25 Secondly, he

24 1Ibid., p.40.

26 I. Brownlie, International Law and the Use of Forxce by
States, (Oxford University Press, London, 1963), second
edition, pp.278-79.
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asserts that, right of collective self-defence is available-

(a) if there is a prior treaty existing for this

. purpose, or,:
(b) when ‘the staﬁe assisting is also a victim of such
attack, or,
(c) at the: invitation or the request. of the
“government of the victim state. 28

Thus, Brownlie rules out any possibility of the right
of self-defence being available against all forms of
aggreSsion.. In this respect ﬁe supports Farer and Falk that
self—defende is available only against an armed-attack but,
unlike Farer hé' does not consider that at a certain point
assitance to rebels cab be included in the concept of armed-
attack. Borwnlie also differs from Falk in perceiving that
aid to armed-bands, irregulars or mercanaries can amount to
armed-attack, 1if they are controlled, managed and are.
responsible to the third-state and such third-party control
is obvious or its complicity is easily proven. Brownlie
gives a wider base to the right of collective self-defence
and rejects any possiblity of the exercise of sélf-defence
against imminent danger27 - in direct eontrast to Bowett.

Thus, from Brownlie’s position only two types of link

between intervention and self-defence can be concluded:

26 - Ibid., pp.328-31.
27 Ibid., pp.257-261; 275-78.
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(a) Intervention for self-defence againSﬁran armed-attack
conducted by regular armed-forces of a state;

(b) Aid to rebels can_amount to armed-attack only if it is
proved or is obvious that the third-state controls and
manages the rebels and they form the organ of the
intervening state,like regular armed forces. It would
be lright to point out that lthis would be a rémote
possibility and normaliy it seems Brownlie does not
.favour the proposition that aid to rebels, whatever be
£he ‘degree of third-party assistance, constitutos

armed-attack.

(C) Hhen intervention is for the defence of natiopals

Not much attention is paid +to this kind of a nexus
between intervention_ and self—dofence, because it is
considered as a ﬁart of the concept of “"humanitarian
intervention”, rejected by anumber of pﬁblicists.28
Howeveg, one of ﬁhe major proponents of intervention for
defence of nationals abroad is Bowett.

Bowett asserts that intervention undertaken for the
defence of nationals 1is not violative of the principle of
non-use of force because it 1is for a temporary period,
proportionality is observed, it neither violates territorial
integrity nor political independence and ifksoen within the
scopo of Article 2 para 4 of the Charter, it is not even

28 See Chapter IV.
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inconsistent with the purposes of the Charter in any
waQ?Zé " As already said earlier, he maintains self-defence
~can be undertaken to protect four substantive rights of the
state, one of which being; self-defenée to protect the lives
and property of nationals abroad.

The Court although it did not refer to the debate
existing on the Subject of the "nexus"” between intervention
and. self-defence (to reiteiate—(a) assistance to rebels
amount to an armed-attack requiring self-defence, (b) self-
defence 1is available against aggression, and (c) self-
défence can be in the form of intervention) yet, it was very
much aware of the views prgvalent on the matter and
therefore; tackléd the problem in such é way as to clarify
and putl a rest to all the controversy that has prevailed
over a period of time. .

III. THE COURT'S APPROACH
The I.C.J. started with the premise that the acts of

intervention and the ‘"use ,6f force, complained of by
Niéaragua against United States, could be justified in self-
defence, if self-defence is proved.3d k Hence, the
implication is that ~ intervention in self-defence is
possible, provid%d the pre-conditions of self-defence are
29 Bowett, n.ZQ, pp.12-13, 1562.

391.C.J. Reports, 1986 para 127, p.71, para 227.
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met with-which according %o the Court are:31

(a) thére be an armed-attack which has occurred or is .
actual (since the 1issue of imminent threat was not
raised, the Court did not pronounce upon it).

{(b) bpropqrtionality and necessity of action be there,

(c) the state exerciéing the right of collective self-
defence should also be bphe victim of such attack or

" there be a reduest or an invitation by the victim state
to -the third-state ready to help the victim-state in
it’s exercise of right of self-defence and, the victim-
state should also declare that it has been attacked but
such a view should be formed by the victim-state itself
and not by a third state,

(d) report of the measures undertaken in self-defence
should be submitted to the Security Council - an
additional requirement under the Charter but, which is
not important undér the customary law, at ﬁhe same
time, if it is fulfilled it points to the lawfulness of
the action taken in self—défence.

-The conditions enumerated above for the exercise of the
right of ' self-defence are governed by the customary
international 1law, a fact acknowledged by the Charter and

reiterated by the Court.32

31 1Ibid., paras 194-200, pp.103-6.
32 1Ibid., Ibid., para 193, p.10@2.
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The United States fulfilled none of the conditions
mentioned above thus,- it could not be said that thero was
lawful exercise of +the right of individual and collective
self-defence exercised by United States in concert with El-
Salvador.3s |

Thus, the Court’s stance validates the proposition that
ih self-defence it 1is possible to intervene in the other
states and its affairs. Bowett 1is right to assume that
intervention - for self-defence is possible but, as the Court
pointed oot, provided all the factoro above are met with.
Howe#er, as logic it can bo asserted that covert and
indirect action, 1like the American assistance ‘to Contras,
can neQer by its nature be an action in self -defence. ft
will never qualify the test of necessity and
proportionality. Falk rightly says, "we are hardly prepared
to endorse a conception of legitimate covert operations that
validates state;sponsored terrorism characterised by its
user as "defensivef34 and that this conclusion can neither
be drawn nor présumed’ from the Court’ s verdict and this
could not be what the Court had meant. Bowett’'s propostion,
that besides armed-attack, self—defonce is available against
all types of aggresﬁion including intervention, - is not

vindicated by the court nor is his assertion that the right

34 R.A. Falk, "The World Court’s Achievement”, American

Jounal of International Law, vol.81, (1987), pp.106-12,
at p.111.
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of collective self-defence 1is exercisable only when the
security of the aiding state is also threatened. Since,
self-defence is available only on armed-attack there>is no
questidn of a nexus‘betweeﬂ self-defence and intervention if
aggreésioﬂ is in the form of 1ntefvention as the right
of self—defence can hot be exercised against it.

Futher, the Court considered the acts that constitute
armed-attack. The Court propounded: "armed-attack 1s action
by regular érmed forces'across an international border 6r
the sending by or on behalf of a state of armed bandé,
groups -of irregulars or mercenaries who carry out acts 6f
armed-force against another state vof such gravity as to
amount to an actual armed-attack, conducted by regular
forces or its substantial involvement therein”.35 But the
Court does not believe that the concept of armed-attack
includes not only acts by armed bands, where such acts occur
on a significant scale but also assistance to(rgbeis in the
forﬁ .of provision'qf weapons or logistic or other support.'
Such assistance may be regarded as a threat or use of force
or amount to intervention in +the .internal or external
affairs of other states"36

To put it more clearly, the Court’s definition of

armed-attack 1nc;udes:—

36 ibid., para 195, p.104.
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(1) = Action by regular armed-forces of a state, which cross
an international border; such action should be overt;

(2) Grave acts, of the scale and manner of a regular army,
carried out by armed bands, irregulars or mercanaries
sent by or on behalf of a state, or,

(3) Substantial » involvement of a state 1is there in
organising, training, controlling and execution of
'gravé acts, of the calibre ofla regular armed-force,

carried out by armed bands, irregulars or mercenaries.

Thus,vthe essence of armed-attack outlined by the Court
is that grave acts, whether carried out by the regular armed
forces or irregulars or mercenaries or armed bands, should
be attributable to a thira;state through outside
management, control and Qrigin of such forces from the state
of intervention. Even if fhe origin can not be traced to an
-outside source from the state of intervention, in the case
of armed bands, mercenaries and volunteers, still the
assistancé given by a third-state, thét is, its involvement
should be such that these Bands could not easily have
survived without such assistance. Thus, such assistance
controis and conditions their acts to the extent that these
bands, volunteers or mercenaries can be identified as an
organ of the third-state, just like a regular afmed force.
This conclusion i$ strengthened by the fact;ihat the Court
categorically ekcludes‘assistance to rebels in the'form of

weapons or . logistics or other support from the concept of

142



armed-attack, as primarlity "rebellion" implies internal
origin, control, management and lea&ership, even 1if .
assistance involves not only material support to rebels but
also organising' training and activities of similar hature.
This conclusion is fﬁrther supported by the fact that
although United States organized, trained and substantially
aided the cohtra activity in Nicaragua, vet the Court found
United States guilty of violation of the principles of non-
use of force, ﬁon—intervention and, independence and
soveréigh 'equality of states and did‘not hold United States
responsible for armed-attack, by its assistance to the
Contras.37 The reason for such an attitude of the Court can
only be found in -the argument "~that Contra forces were.
essentially of internal origin and pre-dated the beginniﬁg
of United States activity in Nicaragua and, as the Court
found out while examining the factual évidence, the United
States did not control the Contra forces, even though it
trained, financed, organised them and also provided them
with logistics and weapons. The Court itself confirmed that
the Contras lcould not be identified as ‘“organ" of the
Unite@ State’s government and United OStates was not
contrblling Contra forces although its position in relation
' to contras had an elément of potential control.38 Following
the same line of thought one can understaﬁd the Court’s

37 1Ibid., para 238, p.123; para 242, p.124; para 252,
38 1Ibid., paras 98-115, pp.58-64.
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assertion that even if there would have been evidence of
Nicaraguasupplying arms to Salvadorian rebels it could not
be considered as armed-attack but only violation of the
principle of. non-intervention and where it involved force
then, violation of +the principle of non-use of force.3%-
Thﬁs,'aid to rebelﬁ,of whatever nature or degree, can not be
consideredv as included in the concept of armed-attack
because armed—éttack is a concept which requires outside
control and - management of forces or irregulars from the
state of intervention, unlike in the case of rebels.

The Court’s conclusion corresponds to Brownlie’'s
definition of armed-attack. The nexus between self-defence
and intervention, 'that can bej drawn from the Court’s
definition of armed-attack, is:

(1) If Intervention is for self-defence, én aimea-attack
| carried out by regular armed«forces;
(2) If internal strife is created by armed-bands of group
of irregulars, or mercaniaries sent by or on behalf of

a third-state or a third-state is ;ubstantially involved

there in;

To a certain extent even Falk’s argument is in line to
the Court’s, where he claims that armed-attack can be only‘
by regular armed-forces of a state, across an international
boundary and is an overt action and does not include action

of aiding the rebels and therefore; no nexus between
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intervention and self-defence can be established, by aiding
rebels. However, his argunment that assistance to
volunteers, mercenaries, armed bands or sending of
infiltrétors can not be considered as an armed-attack has
not been validated, as seen above. In féct from the Court’s
arguﬁent to reiterate, one gleans that if grave acts afe
carried out by such bandé sent by or on behalf of a third-
state or 1its substantial involvement in carrying out such
acts is proved it amounts to an arméd—attack. In the light
of the Court’'s verdiét Falk"s other argument that self-
defence and arm¢d~attack concept can not exist in an
essentially internal situation is also rejected. in fact, he
concedes in view of the court’é_ decision that "in some
circumstances action taken to overthrow another government
might qualify as an armed-attack"4@

| Thus, in view of the Court’s clarification one cansay
that there can not exist any nexus between self-defence and
intervention in the situation where assistance to rebéls is
given, as assistance to rebels 15 not included in the
concept of an armed-attack a contradiction 6f Farer’s
belief.  Farer hbwever, asserts, “conflict has raged
particularly around the following issues (1) what forms and
degrees of assistance to rebels constitute an‘armed—attack
within the meaning of Article 51 of the Charter authorising

individual and collective self-defence --, on the one hand,

42 Falk, n.34, p.11@:
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the Court concludes that there are circumstances whers aid

to rebels can be deemed an armed-attack with all the

attendent legal consequences. On the other it cétegorically

.rejects the cléi&r thaﬁ a state crosses the armed attack

threshold by arming the rebels. Nor does it appear that arms

plus advice and sanctuary for rebel leaders Suffice to

tranéform illegal ‘intervention into an armed-attack. What
will sufficé, if I understand the Court correctly, is a-
level of collaboration exemplified by the Bay of Pigs, that

is where the rebels are organised, trained, armed and then

launched by their patron in assault of such dimension that

if it were car{ied out by troops of a foreign state, there

would unquestionably be “an arméd—attack. Presumbly the

dimension can be,measﬁred overtime, in other words multiple

infiltration by small units can equal a single @ass border

crossiné".*l

'garer, as the above para shows, sﬁill maintains that
"aid to rebels can'amount to armed-attack depending on dégree

and form of assisfénce ‘given to rebels. His statements

clearly imply‘that.aid to rebels can amount to armed-attack,

only the Court has raised the threshold of assistance, that

can still Be termed as armed-attack. Farer seems to have

misunderstood the Court because the Court did not mean that

!aid to  rebels constitute an armed—at£ack in any

circumstances at all because the term "rebels” imply origin

41 Farer, n.9, p.113.
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internal to.a-State and not outside the state, opposition to
the government exist within. the state primarily, and the
assistance 1is given to .such rebels and phis assistance
howsoever massive cannot be termed armed—at£ack. In this
~context, it can be pointed out ﬁhat actions of the United
States 1is aiding Contras, were not categorised as armed-
attack by the coﬁri. The‘court could have passed a verdict
to that effect but it did not. Farer, on the other hand,
categorises United Satates assistance to Contras as armed-
attack.42 Thus, there is no increase in threshold for armed-
attack, a$ Farer implies. In fact, Farer by pointing out Bay
of Pigs incident negates his own stand because the essential
element in the Bay>6f Pigs epiSodé was that the Cuban rebels
or 'voiunteexs wefe launched by the United Statés, which
indicates ah outside origin and.control of the rebellion and
points to a substantial involvement of the United States.

I+t would be pertinent to point out here, that even if
assistance to rebels had been included in the concept of an
arméd-attack or  ah attack in the terms, as défined by the
Cou;t‘ had existed still there could have been no nexus
between the right of self-defence and intervention because,
except in the case of intervention of the government (a
ground endorsed by.the Court), the contexts in reference to

which intervention is claimed, namely - self-determination
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and human riéhts - are rejectea by the Court. 43

However, before closing down the discussion on armed-
attack it is fair to point out that, Judge Schwebel in his
dissenting 3udgement  considers Nicaraguan aggression,
throuéh providing material support to rebels, an armed-
attack. He further said, "that the question whether a state
is justified in reacting in self-defence against acts not
constituting or tantamount to an armed-attack was not
engaged”, but if it was he believes that customary law give
such a riéht of self-defence, 44

The Court -did not have to pronounce upon the right of
intervention for _defence of nationals abroad but given its
definition.~of armed-attack and the conditions required for
the exercise of the right of self-defence, it would not have
supported such a type of intervention.

The ‘only aspect that remains to.be seen, in the light
of ' the Court’s decision .is the right of counter-
intervention, as proposed by Falk. The Court was not
requiréd to decideiupon the right of counter-intervenﬁioh.
But, what the Court conSidered was, "when dealing with the
rule of the prohibition of the use of force; the Court
considered the exéeption to it constituted by the exercise
of the right 6f collective self-defence in the even of an
43 1.C.J. Reports 1986, paras 206-209, pp.108-10; paras

257-268, pp.331-47.
44 1Ibid., dissenfing oéinion of Judge Schwebel, paras 154-

171, pp.331-47.
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armed-attack. Similarly, it must now consider the following
question if one state acts towards another state in breach
of the principle of non-intervention, may a third state lawfully
take such action by way of counter-measures against
the ‘ fifst state as would otherwise constitute an
intervention in its internal affairs? A right to act in this
way in the case of intervention would be analogous to the
right of collective self-defence in the case of an armed-
attack, but both the act which gives rise to reacﬁion, and
that reaction itself, would in principle be less grave.4§

| “"For one state the use force against another, on the
ground that, that state has committed a wrongful act of
force against thé third state, is regarded as lawful, by way
of exception, only when wrongful act provoking the response
was an armed-attack, Thus, the lawfulness of the use of
force by a state in response to a wrongful act of which it
has not Vitse;f been the victim is not admitted when this
wrongful act is not an armed-attack. In thé'view of the
Court, under ihtefnational law in force today - whether
customary intérnational law or that of the United Nationa
- system-states do not have a right of "collective" armed
response to actsv which do not constitute an “"armed-

attack”. 46

45 I.C.J. Reports, 1986, para 2190, p.110.
46 Ibid., para 211, p.111. .
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“The acts .of which Nicaragua ié accused, even assuming
them to have been established and imputable to that state,
could only have jhstified proportionate counter-measures on
the part‘ of the state which had been the victim of these
acts, namely El-Salvador, Honduras or Costa Rica. They could
not Jjustify counter-measures taken by a third state, thé
United States, and particularly cound not Justify“
intervention involving the use of force".47 |

From the 'above statements, Falk infers that the Court
is validating its proposition of right of counter-
intervention and its territorial limitations.48 However, to
gather from the Court’s statément,'that it was pronouncing
upon the right of counter-intervention, 1is not a right
inference. What the Court means to analyse is that just like
the occurence of an armed-attack permits collective self-
defence, similarly, whether intervention also permits some
kind of a collective measure against the ihtervening state.
Thé answér of the Court, as said, was in the negative. The
Court really was not concerned with deciding upon the
legitimacy of the act of third-party intervention in a
state, where alreasy prior .intervention had taken place.
Thus Falk’s inference from the statements above must go
unchallanged beéause, it is unknown what would have been the

court’s response to the right of counter-intervention.

47 ibid., para 249, p.127.
48 Falk, n.34, p.11@. ‘
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However, in spite of all the altruistié motives canvassed in
intervention for self—determination; theCourt has rejected
‘such érounds of intervention, except 1in +the colonial
situation (impliedly). In view of this fact, the right of
counﬁer-intervention may not have Dbeen acceptable to the
Court. |

In conclusion it would be right to say that the link
between self—defenée, and intervention is of a very tenuous
kind. It exists only if, firstly, there is an armed-attack,
and secondly, 'if armed-attack is carried out by regular
armed forces of' a state across an international border or
grave acts of 'the dimension of a regular armed force are
carried out by armed bands, irreéulars or merceriaries sent
by at on behalf“of a third-state or its "substantial
invblvement therein",‘is provéd. Assistance'té rebels cannot
establish such a nexus. |

The way the Court has handled the argument of the
Uﬂited States should put a rest to all the controversies
of the definition §f armed-attack leading to a debatable
nexus between intervention and self-defence claimed over a
period of +time. Thus, in conclusion one can assert that
intervention in self-defence is an impermissible éxception
to the principle .of non-intervention unless there is an
armed-attack but the concepﬁ of armea—att;ck does not

include assistance to rebels.
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CHAPTER VI
CONCLUSIONS



I. RULE OF LAW URHELD

The Court,.by.upholding a strict interpretation of the
principle of non—intervéntion (except in the context of the
wars of, national 1liberation against colonial dominance.l)
endorsed the Third World- perspective as embodied in the
Friendly Relations Declaration, 1978. In the process the
Court clarified the meaning, scope, content as well as the
legal Dbasis of the principle. It significantly pointed out
that since thé legal basis of the principle of non-
intervention 1lay in the inter-linkages of the principles of
sovereign equality of states, non-use of force and equal
rights and self-determination of-peoples, exceptions could
not be carved out of the non-intervention principle on any
“political“ and "moral" grounds, impl&ing.that the Western
justification for intervening to promote "self-
deterhination" -and "human-rights” 1is unacceptable. 2 The
I.C.J. ﬁent a step further in pointing out that intervention
for .self—defence is- also an impermissible exception to the
principle in point unless there is an "armed-attack" but the
concept of armed;attack certainly - does not include
assistance to rebels.3 In briéf, no more can Western states

legally Jjustify ' broad exceptions to the principle of non-

2 1Ibid., paras 206—2@8, pp.108-9; paras 257-269; pp.13@0-35.
3 1Ibid., paras 194-195, pp.193-4; paras 229-238, pp.119-23.
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-intervention reading self-defence or on political and moral
grounds, as the United States had sought to do in the case
of Nicaragua.4 To put it differéntly, the Court look a giant
jurisprundentiél' step forward in upholding the rule of Law
in interhational;affairs.

However, the critics 6f the Court’s verdict have been
many. Vociforous among them are Anthony D'Amatos}'Thohas

M.Franck®, Edward Gordon7 , J.L.Hargrove8, F.L.Kirgis Jr 89,

W.M.Reismanl® " and R.F.Turneril!, They all argue that
. . -]
international law allows intervention to promote "human

rights” and "aclf determinatioun”, as Lthiocne dro vountoxtn

which promote community interest. Also Armed Attack includes

4 1Ibid., para 126, p.70.

5 A.D’Amto, “"Thrashing Customary International Law"”, in
Appraisals of the ICJ’s Decision: Nicaragua V. US
(Merits), American Journal of International Law, vol.81,
(1987), pp.77-183, see pp.1@1-5.

6 T.M. Franck, "Some Observations on the ICJ s Procedural
and substantive Innovations”, ibid., pp.116-21.

7 E. Gordon, “Discretion to Decline to exercise
Jurisdiction”, ibid, pp.129-35.

8 J.L. Hargrove, "The Nicaraguan Judgement and the Future
of the Law of Force and Self-Defence”, ibid, pp.135-43.

9 F.L. Kirgis Jr; “Custom on a sliding scale”, ibid,
pp.146-51.

1 W.M. Reisman, "The Other Shoe Falls: The Future of
Article 36(1) Jurisdiction in the light of Nicaragua",
ibid, pp.166-73. ' ;

11 R.F. turner, "Peace and the World Court: A Comment on

the Paramilitary Activities Case™, Vanderbilt Journal of
Iranspational Law, vol.28:53, (1987), pp.53-79.
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the concept of indirect aggression like that of Nicaragua
against El—Salvaddr, and the Court by excluding it from the
concept df‘armed-attack has deprived a weak country to call
a friendly state for help 'against .its ambitious and
aggressive neighbour. In .other words, intervention for
self;défence is a permissible exception to the principle 6f‘
non-intervention. The aiguments here are in line with the
dissenting Judgements of Judges Schwebell2, ’Odal? and
Jennings .14 But as Falkl5 and Farerl® testify, the Court
accomplished a remarkable feat in leaning over backwards to
give as much credence to the arguments of the United States
as possible but . s;ill did not find them acceptable.
I1. AREAS OF UNCERTAINTY

To begin with, as pointed out in the text of the
analysis, the Court considers colonialism as an internal
situation, where intervention is allowed to facilitate the
opposition forces against +the governmentl?7.. Considering
that providing material assistance to the colonial people

12 J.C.J. Reports, 1986, Dissenting opinion of Judge
Schwebel, pp.259-527. -
13 Ibid, Dissenting opinion of Judge oda, pp.214-258.

14 1Ibid,  Dissenting opinion of Judge Sir Robert Jennings,
pp.528-46.

15 R.A. Falk, “The world Court’s Achievements”, in
Appraisals of the ICJ’s Decision: .Nicaragua V. US
(Merits), n.5, pp.106-12. '

16 T. Farer, "Drawing the Right Line", ibid, pp.112-6.

17 I1.C.J. Reports, 1986, para 206, p.1@8.
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has community consensus, it does not matter whether such a
situation is catégorised as an internal  situation or a
territory_ having an internétional sténding. But it makes
substantial _vdifference to the people under- colonial
dominance because as shown in the special pommittee debates,
the idea to make it a separate territory was that a.third
- state could provide assistance to these peoples in the
nature of +the right of individual and'collective‘self—
defence against the colonial power, if it used force against
such peoples, nature Qf which would qualify as an armed-
attack.18 Ih féct,. the Western states in the special
committee did make a palerva about considering such
territory as a separate international entity but uitimately
had to aécept the.Third World point of view; the Resolution
was passed by . consensus. Since the Friendly Relations
Declaration wasfpassed in these terms1% and the" Courﬁ made
it the foundation stone of its decision it should have taken

18 0O.Sukovic, "Principle of Equal Rights and Self-
determination of Peoples™, in M. Sahovic, ed.,
Relations and Cooperation, (Oceana Publication, Dobbs
Ferry, New York, 1972), pp.323-73, see pp.363-68.

19 According to para(6) of the Principle of equal rights

~ and self-Determination of Peoples, "The territory of a

colony . or other Non-Self Governing territory has under

the Charter, a status separate and distinct from the

territory of state administering it; and such separate

and distinct status under the charter shall exist until

the people of the colony or Non-Self-Governing Territory

have exercised their right of self-determination in

accordance with the Charter, and particularly its
purposes and principles”. '
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note of it. Also, after the Court mentioned the colonial
situation it implied that intervention on behalf of rebels
on this ground was permissible; it could have gone ahead and
categorically affirmed it, rather than merely implying that
it wvalidates intervention on behalf of such people. The
Court lost the opportunity of doing so.

Secondly, +he Court validated intervention at the
invitation of the ~government.20 To reiterate, the Court
formed the baela of 1ta deulsliun Lhe Frlendly Rolations
Declaration (197@) which does not allow intervention at the
invitation of either the governmenﬁ or the rebels, thus
promoting self-determination.?2! Thé'Court itself confirmed
that the Declaration reflected opinio Jjuris. If so,
interventioni at the invitation of the governmenﬁ has been
rejected not only under the United Nations system, but also
under the customary law and yet the Court endorsed this as a
valid ground of intervention. The fact that the Court
suppbrted. such a state-practise is not very heartening.
Morever; the Court seems to have taken a “status-quo” kind
of an approach of the traditional doctrine of international

law, although, it does go as faras the traditional doctrine,

20 I1.C.J. Reports, 1986, para 246, p.126.

21 principle of NOn-Intervention, para 1, states, "No State
or group of states has the right to intervene, direé@ly
or indirectly for any reason whatever in the internal or
external affairs of any other state ...", read with para
{2 of +the same principle, "No state may ... interfere

in Civil Strife in another state".



to have an aversioﬁ against rebellions.

'Einallx*, the Court while explaining the principle of
non-intervention, rightly affifmed that economic
intervention was 'as‘ unlawful as aﬁy form of armed
intervention. 22 However, it 1is odd that instead of
pronouncing. upon the. facts of economic intervention as
alleged by Nicaragua against United States, it concluded
that "at this point, the Court has merely to say that it is
unable to regard such action on the economic plane as
complained of as a breach of the customary law principle of
non-intervention” .23 This conclusion of the Court seems
strange, in particular ﬁnder because it regarded the
Friendly Relations Declaration’ as representing opinio
juris24 and the Resolution categorically prohibits

vintervention in all forms.25

22 I1.C.J. Reports, 1986, para 2@5, p.108.
23 1Ibid., para 245, p.126.
24 1Ibid., paras 202-2@03, pp.106-7.

25 Principle of non-intervention in para reads, "... armed
intervention and all other forms of interference or
attempted threats  against the personality of the state
or against its political economic and cultural elements
are in violation of internaltional law"”. Para 2 of the
same principle reads, "No state may use or encourage the
use of economic, political or any other type of
measures to coerce another state in order to obtain from
it subordination of the exercise of its sovereign rights
and to secure from it, advantages of any kind".
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I1I. A TASK WELL ACCOMPLISHED

TheseAdrawbacks; however cannot undervalue the judgement
and 1its importance in the contemporary international law.
In the words of Falk, "even if conceived of only as a legal
text; the array of judicial opinions conﬁained in Nicaragua
versus United étates constitutes an extra-ordinary décument.
It represents a fascinating attempt through judicial inquiry
to 'assess convincingly the relevance of law to an on-going
armed conflict”.:28 And as he further observes, "what is
more impressivé,"perhaps, is the contribution made by the
judgement to the proper exercise of judicial function in an
institutional setting bf diverse cultures and ideologies.
No other World Court Jjudgement 1is as satisfying in the
quality of 1its legal reasoning, building persuasiveiy its
main conclusions on -general principles of analysis that
enjoy wide sﬁpport and grapple sensitively .with the
complicated and elusive factual background of controversy.
The implicit legal hggemoﬁy of Western approaches and
scholarship 1is no where evident, nor, it should be added is
there any swing, latent or manifest, +to Third World or
Marxist view points. As such, the majority opinion is of
great helﬁ to all sectors of World pubiic opinion seeking to
comprehend the contours of minimum world public order or

matters of war and peace. The possibility of legal

26 Falk, n.15, p.196.
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universalism has been powerfully validated" .27, In
conclusion we may state that it is difficult in any way to

disagree with Falk.

27 1Ibid., p.1@7.
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