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PREFACE

, North-South  conflict revolves around the global
politics of inequality. Though the terms North and Souih denote
geographic. configuration yet in . the context éf " international
politics, they manifest the economic divide between the rich- and
the poor. While the North represents the industrially advanced
developed market countries, the South comprises the economically
underdeveloped states, a large majority of them having been
colonized by the major European imperial poﬁers. So by North?South
re}ations we mean the ‘relationship between the haves and the h;ve-
nots, -the centre and the periphery @nd the"sate11ite and the

metropolis,

While defining North we particularly wuse - the
adjective of developed mérket economies. This is so mainly because
the market forces have dictated the quaiity of economic relations -
shared among the statés. In such a set up the USSR and its %llies
in the Eastern bloc played no role, for they entered the global
economic order much later. In fact, they designed their own
policies and methods of interaction, far removed from the market-
oriented relationships. Many a critic have insisted that what is
réfered to as North-South is basically West-South relations. South
exports 20 times the volume of goods to the Western states than it
does to the USSR and Eastern Furope and imports 10 times as much .
from the West. Also in terms of development aid West gives 20
times of what South gets from the 'East'. In effect West
constitutes virtually the only soﬂfce‘of credit, direct investment
and technology for the South. Very often, the term West is used;

interchangeably with the North.

(1)



The dependence of the South on the North has resulted
in the problem of distfibution of international wealth and this
constitutes the "central issue in the North South debate.

After World War II it was expected that the late
entrants to the international economic order would benefi£ from the
development -experience of the better off sfates from the North.
But soon instead of transmitting development trends, these 1inks of
the 'South' with the '"North' reinforced the former's dependency

status, and the resultant underdevelopment.
WA .

N
RN v . . ‘
%&& B The commencement of the United Nations System four

/N decéaes ago, however has done much to mitigate thé adverse effects
JAof the politics of inequality globally. It has provided a
combrehensive institutional framework through which ideas of one-
state-one-vote, just world order, essentially single global

community have been pursued and promoted.

Three decades ago when international community came
to accept that the system of colonialisnm wés unacceptable and that
all countries should have the right of self dgtermination and
independence, it brought with it far reaching transformation of
international relations. North-South conflict emerged when after
political freedom thgir aspirations for economic and  social
development did not materialize for the states of the South.
Foreign aid, resource traﬁsfer and investment in any shape and size
Qere seen as a natural extension of the imperialistic tendencies.
ﬁFivate jnvestments following the-flag in the colonial era, were
now seen as the predecessors of the flag with brazen
colonialism now replaced by neo-colonialism. '

The 1dssue of how to guide the thrust of economic

relationships that weave the nations today into a closer fabric of

(i)



interdependence has become very important. /The simplistic
assumption that the world economy is a free economy unguided by any
one has lost its force. Today's economy is strongly oriented by
vast and powerful interests constituted by the mwajor 1industrial,
multinational enterprises and by tﬁe producers and exporters of
vital commodities. Thus the main question is how the world economy
is to be oriented and by whom. This is the causé of the North-
South debate or more precisely global negotiations concerned with
the establishment of a more equitable economic order. @ﬁe main
demands of the Sguth are encapsulated in the UN General =Assemb1y
Resolution for tﬁe establishment of a New International Economic
Order. The aforesaid Resolution sets the stage for concrete

proposals for future negotiationif

- South s Tocked in an economic, structure faced with
the problems that are endemic in the operation of that system.
They can not hope to cope up with their internatioha1 vulnerability
except by challenging the existing rules of the game. Their
international behaviour ds characterized by their international
dependence. As a group they have constantly endorsed the
principles and norms that would legitimize a more authoritative

allocation as opposed to a market oriented mode of allocation.

Authoritative modes of allocation provides a _1eve1 of resource

transfer which the countries would not be able to get through the
market. South is all geared up to support that international
regime that would ameliorate their weakness.

To achieve both development Lénd power  through
authoritative regﬁmesvSouth has pursued two specific strategies.
One to alter the existing international organizations or to create

a new one which will be more congruent with its preferred

(i)
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principles and norms. Second, they have pressed for regimes which )
would legitimize their assertion of sovereign authority over a wide

range of activities.

Under my itopic (UNCTAD as a forum of South's
Bargaining vis-a-vis the North - Case Study of Technology Transfer)
of research the problems of the South's strategy have been the
.fdcus of ana1ysisfjf}n’the first chapter titled, UNCTAD as a forum
for South-North Bargaining, I have discussed the process of
evolution of UNCTAD as ; forum for the struggle of thejSouth for. a
just order in spite of dpposition from the North at every step. In
the course of time UNCTAC became the platform of global
" negotiations covering a a wide range of issues and then the history
of South-North bargaining at UNCTAD was made. But the negotiating

strategies have not been entirely productive./

In the second chapter entitted "The Structure of
Dependence of the South: The Problem of Téchno1ogy Transfer”, a
modest attempt is made to analyse structure of dependence of the
Seuth and technology transfer. These two stages of dependence have
been analyzed through the model of dualism. This chapter includes
the role of UNCTAD in evaluation of the technological dependence.
It has created a milieu to support the effort and the voice of the
South against the practices of the North. It has published a wide
range of studies on the subject to highlight the problems faced by
the South and also created the inter-governmental Group.of Experts

in September 1970 which could monitor and contribute to the efforts

of the South.

The Third chapter deals with the process of

"Negotiating a Bargain™ with the North on the International Code of

(iv)



Conduct for the Transfer of Technology. Innthis chapter 1 have
attempted to analyse the strategy of the South vis-a-vis the North
at every stage of the process from the 1970s to 1985 when the -last

session of UN Conference on the Code of Conduct on the Transfer of

Techno]ogy'was concluded.

The Tlast section is the Conclusions which have been
drawn regarding the South's bargaining straiegy over the entire
period of the bargaining for é 'hea]thier technology  order.
Finally, I have added some opinions on the geﬁera] strategy of the

South in dealing with the challenge of the North.

The scope of research in this field is vast. The
South  no Tonger has the alternatives to economic management via
the Socialist bloc of countries fhat used to be. In the global
free market the South has to find its own ground to bargain
effectively for 1its demands. Since, now, the flow of aid,
technology and capital is going to be diverted to Eastern Europe,
the entire dynamics of North-South relationship needs to be viewed
from a more result oriented aspect of global politics. It becomes
‘more difficult because of the North being united. With no Eastern
Bloc to provide diplomatic 1iverage, North-South dialogue will

become more central to the needs of the South.
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CHAPTER-1

UNCTAD AS A FORUM FOR SOUTH NORTH BARGAINING

More than any othet aéency of the United Nations,
United Nations Conference on Trade And Development (UNdTAD)
promotes the view of the developing countries. It grew out of a
spéziqj_gpnc1ave summoned by the United Nations i;-196z. The most
significant outcome of the event was thafrit gavé _pifth to av
continuing machinary that has had a profound impact on-
ipternational organi;ations and global negdtiations.1 The meeting
N;s a major diplomatic event which marked the turning point in the
evolution of international organizations. This ensured a
redirection of organizational resources towards development. It
was the first major conference in which lines were drawn sharply
on a North-South rather than East-West basis. It became the ‘only
forum where the long postponed dialogue between the North and the
South was initiated, raising the international political status of
developmental issues and increasing the awareness of both the
North and the South for the ultimate importance of furthering
national welfare through multilateral dip]omacy.2
UNCTAD 1is unprecedented in 1its structure and fara
reaching in its scope and membership. It soon became the focal
point for discussions on économfc problems of particular- interest

to the developing South.

EVOLUTION OF UNCTAD .
I, AR!ICULATION QF THE DEMAND OF THE SOUTH FOR A NEW INSTITUTION

The 1950s and 60s were the years of growing frustration

for the developing countries of the South, when their dreams of

rapid economic development were being rudely shattered. " The



countries of the North, on the other hand were experiencing
unprecedentedly rapid and wide spread economic growth. States
with low per capita income were finding it difficult to translate
these trends into equitable improvements in “their Tiving
standards, | and establishment of diversified productive
strucfﬁres.3 Alohg with these trends there was also marked
dec]ine'in the prices of primafy products on which the developing
countries of the South depended for their foreign exchange
earnings. However, loans were not increasing, new aid was
increasing]yvoffset by the repayment of the principal and interest
on accdunt of the past 1oans.4 Thus,lambng the countries of the
South,‘there was growing a firm conviqfion that nothing sﬁort of a
fundamental reshaping of the world trading system could deal with
their desperate and urgent problems. \

It has been the experience of the developing
countries that the system established at Bretton Woods (in 1944)
has failed to enhance their sense of national security; rather the
operation of such a system has underlined the precarious nature of
their position in the world economy. The developed countries of
the North had a vested interest in the maintenance of this order.

After the Second World War the idea of an
internationally managed economy gained ground. Concious efforts
were made to establish an ordered framework for global economics.
The dominant concept was that of multi-lateralism i.e., joint
decisions for a Jjointly managed system on commonly accepted
principles. The multilateralism that emerged showed itself to be
narrowly based.5 The multilateral grganizations formed at Bretton
Woods namely International Monetary Fund (IMF), General Agreement

on Trade and Tarrif (GATT), and International Bank for



Recontruction and Development (IBRD) showed that only a handful of
states took part in the decision making.

THis System had made possible lthe unquestioned
leadership of USA on the one hand and the spectaculat economic
recovery of Europe and Japan on the otﬁer. The developing
countries of the South played a very little role inh the management
of this international economic order. Any move to redress this
‘%mbalance was 1ike]y' to affect adversely positgons of the

* developed countries of the North within thebsystem}

" IMF, IBRD and GATT form the'corner—stones of the
present economic order. They are firmly committed to an
organizational ideology of a 1iberal trading system. The South
sees this 1ideology as inimical to its aspirations. The poor
countries of the South were flattered by the promise of equal
treatment with the older and established states of the North. This
created a system disadvantageous to the poor because it treated in
equal fashion states which were not equa].7 The po]it%ca1 and
economic backwardness of the South demanded a different treatment
in order to be equal and fair. The lack of this concern in the
treatment of the pooF countries led to the perpetuation of the
inequalities built-in into the system.’in all these forums of
international economy, decision making procedure was based on the
methods of  "weighted voting™. As a result the influence and
strength was concentrated in favour of the rich and powerful
countries. Weighted voting pattern exemplified the global
political and economic inequa]ity.i./

Against this background it was only natural that the
countries of the South should agree that there be one such
organization where developmental issues could be discussed, where

the participants were not tied to any commitments because of power

3



or wealth. They wanted to secure a truly global participation of
all the UN members. |

Historically, the weak have had very few éffective
strategies to influence the stroﬁg.%/The UN structure has offered
the states of the South an excellent platform to launch their
struggle .for change. Their numerical ‘preponderence in the UN
could ensure them a hearing. The forthright articulation of the
needs and demands of the South shows the changing pérteption of

the South of its own requirements and its reTationship with. the
10 )
global economic qrder./dﬂ

II. AN INSTITUTIONAL GAP

A historic accident that had left a major

in;titutiona] gap which the Southern states had taken upon
themselves to fulfil. The Bretton Woods system had never been
joined by the third international agency -- the International
Trade Organization (IT0) or Organization for Trade Cooperation --
mainly because the US Congress failed to approve the pians, when
presented to it in 1950. This provided the major impetus for the
creation of UNCTAD -- an agency in many respects less congenial to
the US point of view.

Though GATT was not an International Organization it
had begun to behave 1ike one. United States had agreed to expand
the GATT membership enabling it to do virtually everything that a
trade organizatioﬁ might have done. However, GATT did not have
comprehensive provisions .on commodity agreements, foreign
inhvestments and restrictive business practices that had been
contained in the Charter of International Trade Organization.
Also the preoccupation of GATT was with the red¥§tion of tariff

barriers and elimination of discrimination. The way the



institution functioned, the Southern states were realizing
pointedly that‘GATT had Tittle time for development issues.‘if&he
North had no time to redress discrimination that the South
suffered in the present global order and that the gap between the
two categories of states (the haves and Have-not) was becoming a
radical issue which demanded immediate notice. So even if the
North was seeing the concept of the institutional vaccuum as
' symbolic, the South was determined to take it seriously. The
developing countries were convinced that they required to create a

forum according to their own needs for the comprehensive review of

trade and deve1opment£:k7

11I. FACTORS INSISTING CHANGE FROM WITHIN THE UN :

~£§s compared to the 1940's the status of the South

had undergone a significant change during the 1960's.7 First,
during the 1960s the developing countries had come to belijeve
firmly that the principle source of their problems 1a§ in the
design and conduct of the North dominated international economic
;p/ institutions. Secondly, the birth of many a states in the
international system jncreased the pressure for a more
comprehensive institution pursuing a broad based multilateral
approach to economic development. Thirdly, since the 1960s, the
politics of inequality came to the centre stage of international
politics. Soon sharp divergences between the objectives of the
North and the South were revealed. /The articulafion of these
rising North-South differences becamekfhe principle motivation for

N
the evolution of the UNCTAD machinery./
e

In the 1960s, the central economic forums of the UN

viz.(a) Economic and Social Council and (b) the Second Economic



and Financial Committee of the General Assembly took too much time
in acrimonious and sterile cold war dabates, which seemed
irre]avant to the problems of the developing countries. Added to
this, there was a progressive deterioration in the representation
of the South, level of debate and significance of the work of the
‘Economic and Socﬁa] Council (ECOSOC). Attempts to revive the
overall sitﬁation through ministerial meetings in the 1960s proved
to be a disma1.fa11ure.12 In the ECOSOC‘the membershié of the
developed and the developing countries were balanced equally when
actually the membershié of the states from the South had more than
doubled in the UN and they were almost in majority. Efforts to
enlarge the ECOSOC membership was frustrated by the Soviet Union's
insistence that China be seated first./ It was only in December
1963 that the Soviet position'changed. The headquarters of ECOSOC
was mainly staffed by the members of developed countries,
inadequately responsive to the needs of the poor. In effect it
was moré like the rich men's club. They had been able to brigg
out only a professional e}pression of the need for development.

But by then the(ggve1oping countries were 1ookin9.for a dynamic
exponent of their needs. They were committed to the replacement of

the Council by a machinery that would make full use of their

majorﬁty;>

IV _THE SOVIEY ELEMENT

Though the mounting pressure from the South played
the key role, the Soviet Union and its allies played a significant
supporting role to construct a Trade and Development machinary.
After the death of Josef Stalin, Soviet Union began to play an
active role in the economic forums of the United Nations in order

to make a common cause with the developing countries and undermine



control of the developed capitalist countries on trade with the
communist world.

Soviet Union had earlier boycotted the conferences
called by the UN to establish ITO and had condemned the end
products that emerged from them. But in summer 1955 the Soviet
Unjon and its allies astonished the session of ECOSOC by’urging a
resolution to ratify the IT0 charter. ° Between 1955 and 1964,
there were a series of resolutions proposing the establishment of
a comprehensive world trade organizatioh, either supported. or

initiated by the Soviet Union.As such in 1964, UNCTAD came into

. existence.

SoQiet Union had a very negligible role to play when
GATT, IMF and World Bank were being institutionalized and also in
the various economic programmes of the UN. Launching of a new
trade machinary in partnership with the states of the South seemed
a way of breaking the traditional western hegemony in the global
economic institutions.16 This, the Soviet Union and its allies
felt, would also expand their trade and political influence with
the uncommitted countries to bring pressure to:bear on the western
economic policies (regarded as inimical to Soviet interests as
well). European Economic Community (EEC) by then, had emerged é;

the prime target of Soviet attack.

V_THE RESPONSE OF THE "NORTH"

\lETFaced with the pressure from the Soviet bloc,
Western developed countries.were confused and divided. Inception
of the European Community had not only created anxieties in Latin
America, Asia and Africa, but had also developed differences among

the developed countries.f US and French policies in the economic



and political forums seemed increasingly to run at cross purposes.
At the fluid state of international economy, none of the rich
nations, least of all the US under the new J.F. ﬁennedy government
was ready to accept the responsibility for frustrating the chances
of a trade conference and a new trade machinery so ardently
désired.by the poor.

‘ | N{ZPart of the reason why the countries of the North
went to UNCTAD i rested in the " fear " that Soviet Union would
reap political gain§:j7 The cold war between the East and the West
had just begun to thaw in the early 1960s but the residue of
suspicﬁon sti11 influenced the thinkiﬁé on both sides.18

Fundaménta] changes in the world politics and the
economies had their impact on the formation of national politics.
They, in turn, laid the foundation for the creation of UNCTAD,
Emerging super power 'detente' had beqgun to diminish the East-West
cleavage. This trend was reflected in UNCTAD where the demand of
the Eastern bloc countries pressigg for the normalization of East-
West trade was not much pursued. As far as the Third World or
the South were concerned they felt that the Eastern bloc states
were enjoying a greater share of the value of world exports than
they needed. Thus the North-South tug-of-war prevailed as the
central character of the UNCTAD machinery.x<7

VI _PENULTIMATE CHANGES IN THE UN STRUCTURE AND MEMBERSHIP

The decisive factor which brought UNCTAD into
existence was the complete erosion of the voting position of the .
developed Northern countries in the UN resulting from the

admission of many Afro-Asian states.
An  event of fall 1961 created a great impact., It

was the amendment, namely Assembly Resolution 1707 (XVI) of



December 1961.20 It highlighted international trade as the Primary
Instrument of Economic Development. Once this was passed, the
Secretary General was asked to consult the governments on the
advisability of holding an international conference on
International Trade prob1ems.21 The result was 45 votes in favour,
36 against and 10 absentions. This pro-South résponse paved the
way for the Conference on Problems of Economic Development which
was attended by 36 developing countries at Cairo in July 1962.
Th%s conference reso]ute1y declared itself in favour of holding an
International Economic Conference.22 Force of this declaration was
considerably enhanced by the enormous participation by the
countries of the South, which then commanded majority in the UN.

This conference investigated the relevant issues and
problems, in the course of which the interests of developing
countries were distinctly outlined in complete divergence of the
interests of the developed countries of the North. A1l these were
1atér included in a final statement and presented to the General
Assembly, as the "Joint Declaration” on behalf of. 75 developing
countries. This was the prelude to the establishment of the "Group
of 77" (6-77).

In the same year (1962), as a culmination of various
reasons and events mentioned above, the ECOSOC meeting saw for the
first time the US in opposition. Thus the way was cleared for the
adoption of the ECOSOC resolution 77(XXXIV) of August 1962 calling
for a UN Conference on Trade ahd Development and the establishment
of a Preparatory Committee to consider the agenda and the
documentation.24 Once this stage was over,it was becoming almost
obvious that the developing countries would like to create a

permanent body. The question of what shape and structure it was to



have, would take the central position during the conference at
Geneva. . _

_ In his report "Towards a new .trade policy " for
development™, Dr. Raul Prebisch, the General Secretary of the UN
Economic Commission for Latin America (ECLA) endorsed the idea of
a new "International Trade Organization™, but he significantly put
it into a lower case ; he outlined a continuing organiéation based
on periodic conferences, a state committee and an intellectually
independent Secretariat with the authority and ability Eg submit -
prqposa]s to governments within the framework of the UN. -

VI1 INTELLECTUAL PREPARATION

Last but not the least there was the long period of

intellectual preparation for the construction of motivation,
spirit and the structure of the UNCTAD. The main thrust of this
intellectual work came from the UN Economic Commission for Latin
America (ECLA).

Dr. Raul Prebisch had developed a distinct analysis
of underdeve]opment.26 He emphasized that a high degree of
development was concentrated in certain economic centres, while
countries on the periphery became dependent on raw materials,
often of only one product. More often than not they suffered from -
the decline in their terms of trade, tending to recieve less for
their products than they otherwise deserved. This dependency could
be changed, Prebisch_urged, by changing the terms of trade in
favour of developing countries. For example Ghana (coco), Cuba
(sugar), Brazil (coffee) had earlier experienced a decline in
world market prices with catastrophic effects on their domestic
economies. This centre-periphery concept Tlater on became a
signhificant 7arguement in favour of a Trade and Deveopment

Conference.
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In July 1962, the Cairo conference mentioned earlier
was notable for the active participation of Dr. Prebisch.28 He had
already begun to formu1ate a new doctrine for deve1obment and at
Cairo he worked to forge some identity of purpose between Latin
American and the Afro-Asian countries. He recognized that
economic devé]opment of developing countries is-meeting increasing
difficulties, due partly to various international factors beyond
their control and tendencies which might have the result of
"perpetuating the past structures of 1nterna£iona1 inequality.

Thus  the  above mentioned ~ causes and  issues
contributed in a big way towards the finaT%approval for holding
the United Nations Conference on Trade and Development 'in Geneva

29
on the 23rd March, 1964.

UNCTAD AND THE ASPIRATIONS OF THE STATES OF THE SOUTH

UNCTAD began to function as a strong inspiration for
the improvement of global position of the Third World. Its
motivating factor being the conviction that T7it is imperative to
Build a new order with a view to solving the serious problems of
trade and development that beset the world, specially affecting
the developing countries."30 Though Dr. Raul Prebisch played the
key role in the designing and the conduct of the UNCTAD machinary
in its formative years, yet some twenty years 1ater he stated that
TUNCTAD was concieved... to deal with those trade matters as well
as other aspects of cooperation of the éentres with the developing
countries. A very streneous effort indeed. However very little has
been gained".31
These two statements by and large sum up the

effectiveness of the organization as the instrument to promote the

11



interésts of the developing countries. But even though UNCTAD has
not achieved much, this does not dismiss the. importance of UNCTAD
as a>f6rUm for South-North bargaining. For it cannot be said thg%
UNCTAD has not.achieved anything for the developing countries.
It functions through a standing committee of 55 members and the
Trade and Development Board (TDB) meeting twice a year and
reporting to the General Assembly through the ECOSOC. There ~is
also an apparatus of committees on commoditieé, trade in
manufacture, finance, transfer of technology. A1l these are
serviced by a permanent Secratariat in Geneva.33

Many have recognized UNCTAD as ‘'the child of
decolonization', born in 1964 when for the first time the South
succeeded in receiving an institutional response in the economic
sphere on the international scene.34 Pursu%ng the objectives of
fair negotiations, the South has always faken the initiative for
structural changes in if. The North has never contemplated
anything more than marginal trickle down concessions. So far in
the last 20 years, though UNCTAD has been the central institution
for South-North bargaining and has assumed an undeniable symbo]ic
importance, yet it has long been conventiona] to deplore it in USA
and Western Europe. Thanks to this.attitude of the North, UNCTAD
from the very begining has been a sort of handicaped institution,
where articulation of South's aspiration is not difficult but to
find functional remedies for their probiems is almost impossible
because of the way the North responds.
; The' northern oppostion became evident in the very
first session of the UNCTAD meet. The motivated states of the
South initiated 1long and probing discussions regarding the
institutionalization of UNCTAD as a permanent -organ of the General

ﬁssembly. Dr. Prebisch was the chief motivating force against all

12



resistance from the US and the other developed countries who had
continuously insisted that mdtters proposed for discussionsvby the
South could be easily dealt within the forums 1ike GATT with C1ear
and established decision making pro;edures, than in the massive UN
conferences with numerous participants working on the principle of
one man one vote.§5 The developed countries could not withhold the
process which made UNCTAD into a continuing machinary for the
majority of the developing nations to use to help them solve their
problems 1in international econhomic relations. This new machinary
was considered nécessary to serve as an institutional focal 'point
for the continuation of the work initiated by the conference.
UNCTAD played a valuable role in formulating and
enunciating the principles which became the basis of the South's
demand for New International Economic Order (NIEO). Its work had a
systematic effect in the institutions of the U.N. and thereby was
influential in gaining wider acceptance of certain principles of
benefit to developing countries in the inernational economic\
relations. Further UNCTAD was influential in exerting pressure
for concessions from developed countries to developing countrfes.
What is more, its work placed legitimacy of aid from rich to poor
countries firm1y on the agenda of international discourse.36
Emergence of a comprehensive negotiating agenda (Las :
become a special achievement of UNCTAD specially in comparison /
with the earlier sporadic and isolated efforts by poor countries/
to articu]éﬁe their grievance§> Since concrete solutions of the;
fundamental problems of the developing countries regarding{
industrial growth and transfer of technology have been almost’
negligible, the fact remains that there are still many questions

. 37
of logic and feasibility in the negotiating agenda. The
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principle elements of Southern sectoral demands in the UNCTAD have
their most comprehensive restatement in the General Assembly
Resolution 3202 (S-VI) - The Programme of Action on the
establishment of NIEO. The major emphases of the agenda on
structural reforms in the resolutions under discussions are:-

1. Stabilization of world prices at profitable and remunerative
levels for primary products export, institutionalized through
the Integrated Programme of Commodities (IPC).

2. Improved and preferential access to Nofthern markets for
‘manufactured goods from the South without reciprocity.

3. Reform of the International Monetary System to ensure §ﬂaring
of rights and obligations with SDR as the principal v;eserve
asset and also including increased international reserves,

_ reschedulfng or cancellation of debts, less tied aids and
more flexible aid modalities.

4, A greater share of world's industrial capacity and production
in the South,

5. Codes to govern foreign investments and the operation of
Multi-National Companies "as  well as the transfer of
technology.

6. Restructuring of United Nations system to improve its
capacity to assess developing countries in their development
efforts and of the Bretton Woods and GATT to enable a greater
share of control by the South.38 |

<UNCTAD managed to evolve a forum for negotiations.
In order to move beyond what was becom1ng a cumbersome,'1f not an
unworkable system, debate in this forum of universal membership
was simplified by aggregating a 1afge number o% opinions into a .
managable number of conflicting vﬁews.39 The formation of the

groups was the only way so that agreements of sorts, Tloosely
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: 40
drafted and hedged about with demurres could be reached. This

was done by concerting positions on agenda items within groups
prior to the negotitétion. The formal function of the groups was
the election of propotionate number. of representatives for the Trade

and Development Boards.

t

Group A - The African and Asian Countries

{

Group B - Developed countries

Group C - Latin American countries i

Group D USSR and Eastern European countries

In the very first session the_deve]oping' countries
of Group A and Group C celebrated their cooperation aﬁd formed the
Group of 77 (6-77). Thus the process of negotiation that developed
in UNCTAD revolved around the groups exclusively and a few
countries which decided not to form a part of any group could play
no effective role. In sharp contrast to Bretton Woods, UNCTAD was
dominated by a coalition of the Jeast developed countries from the
very beginning, with a prominent voting majority inspite of the
fact that well over half of its budget was subscribed by the
Group-B countries.42 The group system simplified the process of
negotiatio; because as Joseph Nye has noted, " Countries that had
ranked higher in influence in UNCTAD than would have been expected
from their power in the general environment i.e., the developing
countries 1ike Brazil, India, Chile, United Arab Republic etc.,
all with relatively extensive and matured administrative system.
On the whole a new leadership was constructed for the Third World
as the South was given a chance to emerge and the much highlighted
influence of the South was directed towards a new development

e

era.
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Through the creation of UNCTAD the position of the
developing South was much strengthened, yet treaty like agreements
have been slow to emerge from it. At éne point it almost seemed as
if se1f'perpetutation and institution building may be worthy goals
for Sureaucrats but they cut 1ittle jce in the world at large when
power rests within the powerful rich countries and whose inf1uencé
~in rabsolute 1limits is much wider than that of the developing
countries. After two decades of existence UNCTAD still has to
prove its credibility. Moreover all results of negotiations have
been far from satisfactory in relation to the Southern objectives’
and needs. | |

<}n objective analysis is hard pressed to identify
more than a f;w concrete operating agreements that have resuited
from the multilateral developmental diplomacy at  UNCTAD.
Agreements with a legal character concern transport hatters, Codes
of Conduct for Linear Conferences and multi-model transport and a
convention on the transit trade of land locked countries. Also
some individual commodity agreements for tin, rubber, wheat, coco
have been entered into, but for most part have not been negotiated
under the Common Fund. The Common Fund was being negotiated
between 1977 and 1979 in a climate of maximum demand and minimum
concession in the context of Integrated Programme for Commodities.
It had produced a compromise concept which could not éatisfy the
demands of the South. Ultimately the money required to construct
the Commodity Fund could not be collected. Though in 1980,
articles of agreement for the Fund were adopted, the required
ratification by at least ninety countries could not be reached
tin 1988.44 Till date the Comman Fund has not become operational.

Codes of Conduct on restrictive business practices and on transfer
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of technology have been agreed in part although their ultimate
enforcibility is not c]eaf’.45 On some occasions increased Southern
resources have been made available by bilateral donors or
multilateral lending agencies in response to céi1 for debt relief.
In 1978, the writing off of the debts worth ¢ 3
billion as a relief measure for the poor countries indeed came to
be counted as an achievement of UNCTAD. Also in the case of the
‘Code of Conduct for Linear Conferences - another UNCTAD success,
developing countries with shipping lines.were able to claim 40% of
the transport in their own trade. '
! A significant point to be noted here is that these
successful agreements were negotiated outside the rigid group

system within UNCTAD. Later negotiations on debt relief have

achieved no success.

%ﬁg The single attempt at the institutional change in
UNCTAD was the incorporation in Part-IV of GATT, the idea of
special and preferential treatment to the states of the Third
World or the South with regard to the Generalised System of
Preferences (GSP). It was among the first preoccupations of the
developing countries. Though it was put into effect after UNCTAD
11 in 1968, it clearily demostrated the limited role of UNCTAD as
a negotiating forum. For, while the developing countries had
pushed for. the GSP, it was the developed countries which
unilaterally determined it's- 'design, implementation  and
executioh.' The South had no power to overrule the North. As they
saw it, the GSP would provide non-reciprocal preferences for the
manufactured product exports of developing countries. But the
Western countries had agreed to a non-permanent system with no

provision for international consultation before the exemption of
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any product from GSP. This left @hly about 8 percent of trade fr?m
developing countries qualifying for preferences under GSP. In
other words only the expansion of the Compersatory Financing
within the IMF was Jleft. It is difficult to hail it as an
achievemeﬁt~of UNCTAD, for whét happened shows ifs ineffectiveness
as a negotiating forum. As a means of compensating developing
countries for shortfalls in earnings on commodity, exports, the
idea of a complementary financing facility was mooted at UNCTAD V.
The Westerh nations opposed it'oﬁ the ground that a ‘compensatory
financing facility was already functioning through the IMF, To
counter the arguement of the devé1oping countries that the INF
facility was inadequate and its terms ‘'unduly conditional on
domestic policy changes', they merely expanded the IMF facility
'to some extent to meet the demands for greater supbort for the
depressed earnings'. As a group of Commonwealth experts concluded,
"the facility does not have a commodity focus; the support it
provides is limited by IMF quotas; and its conditionality appears
recently to have hardened”. ° Here I mention the developments in
the case of GSP in much detail, as being one of the first issue
brought up by the developing countries . It shows how in the final
analysis the effect of the desired change is diluted and almost
made inconsequentiai_by the way the North responds and proceeds to
handle it. The bargaining capacity of the South thus proves itself
as a weak force in front of the interests and policies of the
developed countries.

So the Heve]oping countries have got little practical
benefits from the UNCTAD after twenty seven years of it's
existance, even though it had been the single most important
organization concerned with the economic issues in which the South

has a strong voice and this indeed sustains their commitment to it.

18



Source - R.S. Walters : UNCTAD:Intervener Between the Rich and  Poor,

Journal of World Trade Law ( London : 1973
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Multilateral Diplomacy in_the UNCTAD and the Group of 77
In the months preceding the formation of UNCTAD and the three-
months after that a remarkable unity fashioned amongst the three
regional groups of developing states, namely the countries of
Latin Ame}ica, Asia and Africa. They had enjoyed 1ittle previous
contact with one another since each had been a colony "or a
depeﬁdent” state to a metropolitan centre. Therefore these
countries had two major things in common i) their position of
underdevelopment and status of a dependent peripheral state vis-a-
. vis the developed centre, and;ii) their determination to remove
this economic  imbalance 1Bherited from colonization and
imperialism.

In UNCTAD I, held from 23 March to 16 June 1964,
dur%ng negotiations economic interests crystalized cleari]& along
geo-political group lines and the developing countries emerged as
a group defining its own identity. The " Joint Declaration of the
Seventy-Seven" adopted on 15 June, 1964 presented in the same
session, was hailed by the states of the South as an event of

historic significance.

: ".... as the outstanding feature of the conference
interest in the new policy enhancing international trade and
development. They believe that it is their unity that has g1ven

clarity and coherence to their discussions in this conference."4%

Mo The developing countries have a  strong
conviction that there is a vital need to maintain and further
strengthen this wunity 1in years ahead. It 1is ah indisputable
instrument for securing the adoption of new attitudes and new
approaches 1in the international economic field. This unity is
also the instrument for enlarging the area of cooperative
endeavour in the international field and for securing mutually
beneficient relationships with the result of the world. .... they
shall adopt all possible means to increase the contacts and
consultations amongst themselves so as to determine  common
objectives and formulate joint programmes of action in
international economic cooperation...”™ A%
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UNCTAD was the main forum of global development

discussions, guided by the éxpectations voiced in 1964. It became

~ the focal point for the activities of 6-77 which by the fall  of

1980 counted 122 members. During the phase Qhen 6-77 became an
integral part of UNCTAD, it evolved as the most important agent
for the socia1izétion of the developin§ countries in matters
relating to international political economy and esgablished itself
firmly in all major relevant parts of the United Nations systems,
as the South's principle organ for - the articulation of its

collective economic interests and for its45epresentation in the

: negotiatiéns with the developed countries.

The focal point of departure for the motivation of
the South's new bargaining strategy was succinetly stressed by
Mawalimu Julius K Nyrere in his address to the Fourth
Ministerial Meeting of the 6-77 held in Austria in summer 1979,

) "... What we have in common is that we are all, in
relation to the developed world, dependent, not inter-dependent
nations. Each of our economies has developed as a byproduct and a
subsidiary of development in the industrialised North and it s
externally oriented. We are not the prime movers of destiny. We
are ashamed to admit but economically we are dependencies, senmi
colonies at best, not Soverign States™.5

So from the common state of dependent relationships
grew their stretegy for a unified action. The approach of
collectively standing up against the economic order prescribed by
the North for securing its own rights and interests, became the
chief character of its behaviour in international forums,
specially in UNCTAD.

In UNCTAD, the G-77 has become the prime device to
prompt action favourable to less developed countries. Most of its

officials and a number of western officials view the confrontation

in UNCTAD ‘between 6-77 and the Group-B countries as a virtual
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prerequisite for negotiations towards the types of systemic
reforms in which the less developed countries are interested. It
does not suit the developed countries to go hand in hand in
partnership for development of tﬁe South. They have:to be forced
into extending considerations for déve1opmenf heeds of the South.
~.For bringing the western states to the point of willingness to
address seriously to the possibility of action on some development
issues at the systemic level, the gfoup system is seen Ly UNCTAD
as establishing clear negotiating patterns. Though it has been
argued that group system leads to rigidification of negotiating
positions, it has the value of providing a coherent structure of
negotiations affecting so many states.51 Generally the US has-
emerged as the most negative among the states of Grdup—B with
regard to its attitudes towards the possible change. Thus,
according to R S Walters the group system of UNCTAD 1is an
important means to address the possibility of systemic reforms to
which the developed countries otherwise manifest 1ittle interest.
It also provides a clearer structuring of the negotiations. ?

Though Joesph Nye maintains that the universal
membership of UNCTAD broken into groups has led the countries of
Group-B  to  strengthen their own coordination and prior
consultations through group system resluting in the formation of
the combined b1atform of the countries of the South, the 6-77 has
achieved a more respectable consideration from OECD countries as
~well as Council for hMﬁtual Economic Assistence i.e., CMEA group
of Eastern Bloc Countries.

Group of 77 constructs its joint position within
UNCTAD through intfa group coordination . There are separate
regional groupings that meet in the Ministerial meetings - the

Latin American Countries, Asianscountries and the Africian States.
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Because of the different development stage and interests of
various countries, many a times we find them competing with the
other group members for markets, This creats a situation in which
the final proposal agreed to has a much diluted form and much
-reduced bargaining power. This position vis-a-vis thé strong
unified stand of Gréup-B countries often makes the solidarity of
6-77 seems only a diplomatic cover for their weaknesses. We can
not totally negate the opinion of "Marc Williums that "their (G-
77's) was not an organic 'solidarity".544 'This divergence of
Lpositions/interests between the main protagonists, thé developed
industrial states of Group-B and the developing dependent states
of G-77, results in a situation in which rigid maximal demands
confront rigid minimal concessions.55 Under such conditions
UNCTAD's negotiating forum could effect 1ittle compromise and even
less agreement. Moreover, since it lacks any statutory authority
to commit governments to legally bindﬁngv agreements, all this
leads to a very frustrating state of affairs at the forum of the

South-North Bargaining, yet an effort continues.
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CHAPTER - 2

STRUCTURE OF DEPENDENCE OF THE SOUTH :

THE PROBLEM OF TECHNOLOGY TRANSFER

Dependency is defined as a'periphera1 insertion of a
nation state in the world system. Through this the former
tolonies and the underdeveloped countries ‘are exploited
economically and their backwardness is maintained over time. This
ecohomic ’exp1oitation not only requires and involves economic
domination, but ‘the whole question of power. Therefore the
political diversion 1is intrinéica11y linked with the notion of
- dependency. While political dbminance is requifed to create or
maintain dependenhcy, it is theidegree of economic exploitation and
the extent to which it can be maintained over time that determines
the level of dépendency of a state or a group of states.

The main contribution of dependency idea is not so
much the analysis of the exploitation of the backward countries
and the mechanisms of that exploitation, but the way in which
through the existing international trade patterns a set of
domﬁnance/dependence relationship could be developed and
maintained, largely because of a set of politically inf1uenced
economic factors. Thus ohe can say that economic factors were and
still are the result of political and military dominance. Foreign
military domination, if not based on local popular support, has
always invited counter actions as illustrated by so many guerilla
wars around the world. Political domination if not based on
military domination has even stricter Timits, as i]1ustrated by
the 1974 and 1979 o0il crisis. It is only economic domination, as
observable 1in worsening terms of trade, which will give some
indication of how effective and damaging the dominénce/dependence

relationship is .
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It is a well known fact that the international
dominance/dependence re1£tionship,developed as a major factor in
internatioﬁa1 politics. Through the vqrious economic models
explaining economic 1inequalities one gets a meaningful insight
into how these economic determinants were shaping the North-South
relations, and the changing expectations and demands of the South
vis~a-vis the North. Essentially international dependence models
Qiew the South as beset by institutional, political and economic
rigidities, both domestic and intefnationa1 and caught up in a
dependgnce/dominance relationship with the rich countries of the

North.

Neo Classical Dependence Model : It is an outgrowth of Marxist

thinking. It attributes the existence and continuance of the
Southern underdevelopment primarily to the historic evolution of a
highly unequal international capitalist system of 'rich country-
poor country' relationship. Whether because the rich countries are
internationally exploitative or unintentionally neglectful, the
co-existence of rich and poor nations in an international system
dominated by such unequal power relationships, renders the
attempts by the poor states to be self reliant and independent in
their deve1opmént effort difficu1t and sometimes  almost

4
impossible. The neo-Marxist and neo colonial model : Its view of

underdevelopment attributes a large part of the continuing and
worsening poverty of the South to the existence and policies of
the industrial capitalist countries in the Northern hemisphere anq
their extension in the form of small but powerful elite or
comprador groups in the South. Thus underdevelopment is seen as
an externally induced phenomenon as opposed to the linear stages

and structural change theories that stressed on internal
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5
constraints. One of the most forceful statements  on

international dependence"is that of Theotonio Dos  Santos.

According to him

"... underdevelopment, far from constituting a
state of backwardness prior to capitalism, is rather a consequence
and a particular form of capitalist development known as dependent

capitalism...".

Dependence 1is a conditioning sitﬁation in which the
économ{es of one group of countries are conditioned by the
development of others. A relationship of interdependence between
two or more economies or between such countries and tﬁe world
trading systém, when some countries  can expand through self
impulsion, while others being in a dependent position can expand
only as a reflection of the dominance of those countries. This
may have a positive or a negative effect on their development. In
either case the basic situation of dependence causes these
countries to be both backward and exp]oited.6

Dominant countries are endowed with technological,
commercial capital and socio-political predominance. Dependence
structure is thus based upon an international division of labour
which allows industrial development in certain countries to take
place while restricting it in others (the South/periphery) whose
growth s conditioned by and subjected to the power centres (the
developed North) of the world.

Unlike the Marxist, the classical 1ibral writers do
not study the world economy as one particular historical formation
with its own laws of motion, its inner contradiction and its
generation of wealth and poverty as a necessary means for the
maintenance of its historical progression. Rather to them, the
worid economy appears as a natural timeless phenomenon, where

production is undertaken for profit instead of human needs and
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competition in the market are natural, unquestioned attributes of
the rational modern man. The progressive libral writers , worried
about the world poverty and the unfair distribution do not .see
this as a historical development of the capitalist system .of
production. They regard thié as/a natural and indeed a historical
accident, malfunctioning of the system which a épirit of global
political will and cooperation cén set right.7
’ Whatever be the ideclogical differences, these two
trends of thought throw 1ight on the structural disadvantage of
the .South in the sphere of global economic relations which are
shaped by various degrees;bf inequality in ‘the international
community. One cannot omit to mention the dependency theorists at
this Jjuncture. They, to some extent like the Marxist thinkers,
see the dynamics of underdevelopment being conditioned primarily
by the position of the weaker states in the international economy
and the resultant ties between the internal and external
structures. Whatever may be the nature of social formation in
various underdeveloped states of the periphery, their problems can
bé realistically analyzed in the context of the capitalist system.
The theorists argue that this will be so not because of any
ideological compulsions but because it is the capitalist system
that has spread the farthest, more importantly it has evolved as
the dominating mode of production. The theorist of dependency
take the world system as a unit of analysis rather than the nation
states, but they differ_in their explanations of the roots of
dependency and the percedtion of the strategy for development.
Scholars 1ike Carol Furtado and  Sunkel  see
underdevelopment as a creature of development and consequence of
the Jimpact of technical procesées and the international division

of labour commanded by a small number of societies that led to the
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jndustrial revolution. However, they belijeve that the way out of
this relationship is not through a sudden break with the
international system or Ehrough the policy of autarchy, but
through 1ib§ra1 reforms, rapid and independent industrialization
and the assertion of the peripheral countries in the field of
manufacturing, commerce and banking. At the other end of the
spectrum are the views held by A.G. Rank and 1. Wallenstein whb
believe that the development for the countries of the South in the
present environment is impoésib1e4 Thus the only way out of this
dominance/dependente relationship throqgh the center periphery
structure may -emerge by a complete over throw of the exﬁst{ng
system of economic relations and look for an answer through a
socialist revo]ution.8
The various approaches to the understanding of the
structure of global dependence have been discussed so far. While
these do not directly deal with the resultant diplomatic momemtum
between the dominant North and the dependent South, vyet they
provide various frame works within which this vast arena of
international relations could be analyzed. Diplomacy can be
defined as the managemenf of international relations through
negotiations.9
The “ exercise to analyze this process in the
realistic parameter of political and economic situation, may lead
us somewhere near to a better understanding of this chronic

problem and may even lead to a solution.

So far we have noted that implicit in structural
change theories and explicit in various international dependence
theories is the notion of a world of dual societies of rich and

poor nations.
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This dualism is a widely discussed concept in
development economics. It represents the existence of rich over

poor nations and ricﬁ'and poor peoples at various levels of their
10

interaction.
11

Thére are four key elements which exemplify the
concept of international dualism : (1) The co-existence of
different sets of conditions of which some are superidr and some
are inferior -in a given space at a given time. For example one
caﬁ cite countries with greately raised per capita income in the
internatioha] éystem. (2) This co-existence;%s chronic and not
transitional, not vrectifiable with time. Through both the
theories of growth and structural change models implicitly make
~such assumptions the facts of the growing international inequality
seem to refute it. (3) The fact that the disparities do not show
sighs of stabilizing bring out their fourth element that the
disparities have an inherent dependency to increase the
productivity gap between the workers of the developed countries
and the developing countries widens. (4) The interactions between
the superior and inferior elements are such that the existence of
a superior element does 1ittle or nothing to pull up the inferior
or the weaker element. In fact it may actually serve to push it

further down - to develop its underdevelopment.

In the sphere of international relations, such
interactions have developed the dominant/dependent re1ationships'
and perpetualed them over the decades. = These tendencies are
evident 1in colonialism and capitalism, the export of unsuitable
science and technology, brain drain, private foreign investment,
one sided harmful division of labour, harmful trade and aid

policies etc.

33



So these elements of  international dualism
objectively trace the path of global politics and highlight the
global policies of inequality. There’are.various problems that
the weak and the underdeveloped countries face in such a situation
. of structural dependence disadvantage.

Among the various issues which represent this
Southern- disadvantage, I have chosen the issue of technological
disadvantage faced by the South and how it is generating its

momentum for an effective force in the South-North politics.

THE ISSUE OF TECHNOLOGY AMONG: STATES

Before the Industrial Revolution Europe was the
recipient of the benefits of Science and Technology advances in
the rest of the world. The technology thus flowed from the east
to the west. In the last two centuries this flow has been
completely reversed. This background is important to note for it
demonstrates the recent origin of the techhological superiority of
the developed countries over the developing ones, in particular in
the application of science to production.12 The explosive
development of technology since 1850 has radically altered the
ability of the people to produce more and varied goods and

services. Productivity per person may be used as a measure of

technological change jncorporated in the produét;on procegé. It
may\'have barely doubled between the birth of Christ aﬁd 1850 - AD
but in the 141 years since then it has increased to 12 to 15 times
in  the industrially Beve1oped countries. The devé?gging
countries, because of their peripherality in the economic order
did not match this pace of  transformation. The vast

transformation of the technological strength of the North has thus

created in the process a treasure house of technologies which the
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other nations can draw -upon. The transmissibility of
technology has immensely increased the element ofl interdependence
among the states in the process of economic growth., Thus any

country ;hat_ggggf@akes modernization relies to a great extent on
the heritage of otheré; Consequently thﬁgdis‘;he méiﬁ“sburce' of
adiantage to the late comers{13 The South had entefed the area
witﬁ the disadvanfage of dependency which was represénted in the

massive backlog of crushing poverty, massive illitracy and little
accumulated capital or industrial -experience.l4 In addition to:
this, their heritage of colonial and semi colonial past combined%
with traditional instututions, production structures and
organizations made their path incredibly difficu]t.ls But their
rising political Eonsciousness expressed itself in demands for
modernization.16 The best way for accelerating this process was to
tap the vast fund of production technologies that had already been
developed 1in the North . Growth is dependent _on technological
progress and this is not merely a matter of indiginous evolution
but also of.significant‘transfers across geographical , political
and cultural boundaries. ’

The main problem began to crystalize when it was
realized that technology was not free. _ﬂ?keqzﬂg,goods it helped
to produce, it was traded and thus could be béught or leased
mainly from the monopolistic Mu]ti—Né{ioQ§1 Corporations (MNCs)
domicjlgdvﬂin ;the North. The two corner stones ﬂ%dr. national
industrialization strategy were import of technology from the
industralized North and the substitution of the domestic
manufacturers for imports from outside.

' In relation to the foregoing strategy, it is

imperative to keep in mind the influence of the world wide market
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for technology and of tﬁe respective positions of the MNCs and the
developing countries of' the South in that markét.18

Behind these crisis is a central challenge to find
an orderly way of accommodating the changﬁng ecohomic  and
strategic  strength of the nations. | The powerful and the
established are preventing the weak and the new from finding a
place for themselves in the. coming of nations.: Itv is an
undisputed fact that the internationa]. communit? consists of
unequalapartners. The South (including China) accounts for 75% of
the é]obal population but only about 25% of its exports, 20% of
its imports and GNP, 15-20 % of its industria1'outpUt and less
than 5% of its capital goods output. Nowhere is this ingﬂyé1ity
expreésed more sharply than in the technological field. The qouth
has only a 20% share in world wide research and development, 10%
in patent holdings and nearly no share in the development of
"frontier techno1ogy".19

In some respects the developing countries have
fantastic opportunities open which were not available to the now
developed countries, 1ike the vast and growing array’ of technical
knowledge - to which all have potential access, the proper use of
which may transform the status of South from preindustrial to high
income, fast growing sophisticated economy. But unfortunately
this opportunity is also a threat. A highly advanced knowledge
possessed by few economies can lead to the domination over the

20
underdeveloped.

Theoretically one would of course expect the
'deve1opment task to be made simpler for the late comer, through
the process of trickle down and diffusion of knowledge accumulated
over such a long period of time. This theory had actually worked

¢ the early developers France and Great Britajn developed at a
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slower rate than, say Germany and the United States of America in
the second wave. The Scandinavian coyntries, Russia, Australia,
. New Zealand and Canada came in the fourth wave, the last. % In
the 1ast few decades one can easily see that this wave has not
continued but the threat of technological domination has expandéd
and become more pronounced. Evidently because of the foregoing
constraint, science and technology have not been able to play the
role that was hoped for. The reason for this is closely related to
international dualism as we have talked of earlier. The gap f
between the haves and the have notes has been increasing over
quite some time now. Thhs the developing South is left with no
option but to salvage itself in the current epoch of inequitable
development, through various means.

In the first instance, even if the South initiates a
development process on bilateral basis it may, owing to its
economic conditions require substantial parts of research and
study ( for progressive pblﬁcies) on multilateral basis. Nature
of bilateral action may vary from country to country. There will
be many problems in common requiring multinational studies and
through an international approach.22 The problems of the costs of
transfer,those of access to technological information and similar
one are essentially multilateral problems.

Secondly, 1initiatives on the part of the South may
be effective only when taken at multilateral level. For example,
fixing the terms of transfer may be easier if several developed
countries discussed the problem together rather £han each
discussing it in disolation. Then proposals T1ike Technology
Transfer Centres, Patent Banks for developing countries or a World

Bank of Technology which are put forward by one or the other group
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can only be discussed if taken up as an issue of multilateral
developmental dip]omac§.23 Magnitude of the problem can be
understocd by the fact that almost all the technological
innovations in the developed industrial states are geared to
respond to their problems and aspirations. Multilateral initiative
may 1ead to perfection of normal commercial transfer. A
mﬁ1ti1atera1 exchange 1is more benificial- to a bilateral one in
regard to the countries of the South.

Basicallly the problem, 1ike that of technology gap
is a problem with g]obé1 chqracter and answers thereto cannot be
sought through a set of unilateral efforts. UNCTAD as anvf
international organization always prepared to help developmental
efforts of the South was the spearhead in articulating the Third
World demand for a New International Economic Order (NIEGC).
Through the VI Special Session of the UN General Assembly in 1974,
it gave a powerful stimulus to the restructuring of the existing
technological relations among countries. Appropriately it was
adopted on 1 May, 1974. It attached key importance to technology
rather than science.24 Among the 20 principles on which NIEO is
to be founded, the declaration included :

1. Giving to the developing countries access to the achievements
of modern Science and Technology

2. Promoting the transfer of technology and the creation of
indigenous technology for the benefits of the deve1oping
countries in forms and in accordance with the procedures which
are suited to their economies. '

Through the demand for NIEG the South has put
forward its desire to bridge the ever widening technological gap
between the metropolitican centres and the backward periphery, in

order to boost latters industrial and agricultural productivity
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and thereby to lessen dependence of the South on the North. But
paradoxically the over all long run results of such efforts i1
now have ~been quite‘the opposite, If the present trend of
policies and the terms .of transfer continue the global system of.
dominance not only will remain- intact but will also be
strengthéned at a qualitatively higher Tevel. '

This technological imbalance is proving to be
uniquely detrimental to all the efforts of 'development by the
states of the South. In cdmmon with all the institutions
concerned with the assistence of the developing countries, UNCTAD
has ever since its first session in 1964, been engaged in the
study of the question of transfer of technology. The trade and
Development Board (TDB) finally in its tenth session, on ‘the 19
September, 1970 adopted a resolution defining the role of UNCTAD
in the field of transfer of technology, and established an
intergovernmental group with 45 members on the issue. The group
will be responsible on a continuing basis for preparing a
‘programme of action for UNCTAD.27

UNCTAD began its study of the issue of transfer of
technology in four stages. First was on how far technology is
decisive factor in a nations growth and economic development.
Second, once the importance of technology has been established,
the need for its transfer bears automatic justification. But
then, is the transfer of technology the most rational solution for
the diffdsion of growth and development to the uﬁderdeve]oped
South ? The actqa] fact is that the problem of technological
inequality has not been solved to any extent. So the third stage
of the UNCTAD study provides analysis of the market mechanism and

the transference of technology. The market mechanism of transfer
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delivered all the goods for the developed countries but the
underdeveloped countries, owing to their primitive  modes of
production and distribution and their permapent inferior position
remained isolated from the technological climate of the advanced
indusries of the world. They cannot bargain with the monopo]isti;
elements in  the global market for the right prices or
appropriateness of the techno]ogy. Thus through the market the
process ‘of transfer is having an over all harmful effect on the
social and economﬁc structure of the South.

Further details of the problems through this process
are analysized in the very next section in relation to the model
of international techno]ogicai dualism.

Finally, UNCTAD study (TD/8/310) establishes the
requirement for multilateral action and international decision
making for solving the problems being faced by the states of the
South vis-a-vis the North. This has already been discussed in the

preceding section.
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TECHNOLOGICAL DEPENDENCE :-

The unfair equation %n the global technology order
in itself shows how the concept of dependence/dominance emerges in
relations ahong states, .

Technology dependence is generally considered a
crucial e]ementv in the overall structure of dependence. The
disparity in the technological capacity of the rjch and the _poor
countries is not merely a reflection of their inequality but an
important cause of it.z In such a situation, while it is vital
for the South to generate'their own advance in technology, their
technological capability may be enhanced only by a systematic
assimilation of the inventions and processes already in use in the
industrialized countries of the North. This makes the process of
Transfer of Technology very important. Through this process one
has open platform of interaction between the dominant and the
dependent elements of the international community. Because of
these two elements in the global technological order, one can
study 'the extent of the technological dependence of the South
objectively in terms of model of 'Dualism' discussed earlier in
the chapter. The technological dualism that exists defines and
initiates set patterns of relationships which can be studied under

the four key elements of the dualism model.

International Technology Dualism : ’

As we have stated earlier, the process of scientific
and technological advance in all its stages i.e. basic research;
applied research, blue printing, has been heavily concentrated in
the advanced and the rich countries of the North.29 The key
elements of this dualism are :-

1) The enormity of the technological gap that exists between the

—— -
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North and the South can be scaled by some empirical data on the
structure of~g1obaT scientific and technological development. An
0ECD survey (1978) of world research and development indicates
that- Third World countries account for é miniscule 2.9%.as against
97.1% taken up by the developed countries (QECD+§9MEC§N combined).
Within this gross division is a more pronounced concentration of
world R&D funds in the six countries (USA, 'USSR, Japan, FRG,
France and UK). They spend among themselves 85% of world R&D
funds. The two superpowers USA and USSR already take up more than
half of the global R&D expenditure and the biggest spender, USA
spends more than 35% of the world money in this area. The most
jmportant thing to be noted in USA and other OECD countries is
that there 1is a similar pattern of concentration in terms of
monoploy firms. In the US for example two-third of its R&D
expenditure is shouldered by the State and one third by thé
private firms. But 3/4th of the latter (viz. Industrial research
financed by private enterprise) is accounted for by a couple of
hundred of‘ the largest MNCs which also receive the bulk of the
State R&D funds through government contracts (military technology,
aerospace and Aeronautics, Electronics, Communication, Energy,
Health, Agriculture etc)30 So ultimately fruits of technological
development are the jurisdiction of MNCs and are brought to
commercial use through product and process finnovation and
initiative and adoptive research. '

Approximately 98 % of the giobal expenditure on R&D
by the North is spent on.solving their problems according to their
priorities, in accordance with the factor endowment of the rich
countries. Hence 1in both the selection of problems and the

methods of solving them, the interests of the poor do not wusually
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31
bear any consideration.

Hence the reality is that two-third of the mankind
with their large bulk of problems account for only 2% of the
entire expenditure.

This unequal expenditure would not have made much
difference, had the priorities of advances in scientific and
technological fields and the methods of<so1ving the problem were
independent of ‘the place where the work is carried on. But this
is not so. The basic differences between North and South are so
wide that every aspect of their action and achievement reflects
it.

2) The monob]ox_ggnt-accnuing from iecﬂgo}ggig§1__deve1opment is
safequarded worldwide by'the international patent system, whose
registry_ structures reflect the extreme coggentratﬂén “of R&D

operations. According to a 1975 U&C;;dm;{ﬁay; 943 of Ehé _;ofid
patéﬁzaﬂ;{gﬁts are owned by ju}idiéa1 entities Bgsed in the
developed countries. While 6% are accounted %or by the South. Of
the later 6%, 85% of the patents are actually owned by MNCs with
their headquarers in the US, FRG, France, UK and Switzerland.
Therefore only 1% of all the patents registered worldwide are
owned by firms and individuals of the South.33

The fact that the rich countries have a virtual
monopoly in technology is reflected in terms of institutions,
equipments, number of trained scientists and technologists. Please
refer Figure on the next page. '

The statistics in the Figure show that there exists
a perennial gap between dominant and dependent elements of the;
international community. Due to wide difference between them, one
can easily make out that this reflects no transitional state .of

affairs. Another indication of this gross inequality can be the
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The Technology gap between the Developed Countries and The Developing
Co

untries ( Source Stewart,78;
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statistics of world productions of capital goods. In this too we
find the same dense concentration. In 1970, world production of
engineering and electrical industries was divided as follows :
3.1%‘ of the production was produced by the South, ~36.6% by
. the COMECON and 66.3% by the OECD group of countries. The
1976 data of distribution by countries of world exports and
transport eduipment showed an even greater concentration :
3.4% by the South, 9.7% by COMECON and 86.9% by the OECD
countries. On the same scale there was the distribution of
global imports of machinary and transport equipment from
diffgrent country groups, which give an "idea of the
magnitude of the South technological dependence on the
metropolitian countries. In 1976, 90.3% of the imports of
the South came from the OECD groub of countries and only 5.1%
from the other countries of thé South,

The statistics given above show amply that there
exists an economic inequality between the dependent and the
dominant elements of the international society. The dependents
are so backward that even if the South grew very quickiy and the
North stagnated (which is very unlikely) only a handful of
developing countries will significantly be able to close the

technological gap within the next 100 years.

3) One of the main features of the model of international dualism
is the tendency of the dependency to intensify. Ear1ier‘ the
statistics have shown how the national incomes in the North have
been increasing at a much faster rate than the countries of the
South. Similarly in the arena of growth of productivity per
person the North is leaving the South far behind. If such trends

continue in the international arena the Southern dependency will
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obviously be intensified. In this over all trend of increasing
interdependence the role played by technology dependency becomes
very vital. The activities of the poor statés represented by 2% of
the global R&D expenditure, are also largely devoﬁed to the
problems and methods determined by the rich countries. The trend
of research is §et by the rich . Much of the present research work
of the South represents a hopless attempt to compete with the
North from a much inferior position. In fact the science and
technological capabilities of South are insufficient to determine
the nature of their own problems and to determine how far they are
suceptib1§ to solutions by applied science and techno1ogy with
appropriate methods. This tendency further pushes the countries
of the South backwards while the North developsfurther, in the
meantime with leaps and bounds., The existence of the rich
countries with their superior facilities and the labour associated
with the work on their defined frontiers of knowledge exert
powerful attractions resulting in brain drain. External brain
drain occurs often but in developing countries internal brain
drain, the diversion of their own efforts, mentioned earlier, may
combine to form a dangerously detrimental combination far from the
South's development strategy.36

For the South technology poses a special problenm
since it 1is exogenous, having been developed in the North in a
different environment physically, organizationally and
econqmica11y. This exogeniéty raises questions about the
imp1iéations for the relative power of the North over the South.
It also leads to many other forg; of dependence 1ike financial,

managerial, social and cultural.

46



4) The traditiona1 remedy for this inequality in the distribution
of Sciencé and Tecﬁno]ogy in the international level comes in the
shape of transfer and technology. This forms the frontier key -
element of the model and iﬁternational dualism. For through this
process is charted out the channet of interaction of the dominant
and the dependent elements of the global technology community.

The most significqnt aspects of the present system
of technology develppment and diffusion is that technology which
is made available +to the developing countries is ﬁot so much
transfered as it is so1d.38.‘1t is for this reason lhé”ﬁature of
market and the impaét of its forces play the key rble in  the
interaction of the states because of their technological needs.
As mentioned earlier, the market technology is a highly imperfect
one in which information is 1imited and monopoly is rampant. The
impact of the transfer ofitechno1ogy is strongly conditoned by
the spread of the transnational corporations and their coordinated
approach to the ménagement of its activities so as to maximize
global rather than national profits. Although it may have a clear
Togic in terms of the efficient operation of the corporations, the
location of decision making centres being situated outside the
border of the developing countries in which they operate tends to
foster an international division of labour which accentuates the
dominance/dependence relationship between the North and the
South.39

Kﬂiif§£, Technology is not always aya?]ab1e fordﬁright
price. More ofteén than no;rjt is covered by secrecy,_]egal patents
ang’ﬁgstri;tions, §EthH}~xhe_ South can obtgjgotecbno1qu;gqu at
an exhorbitant price which they cannot afford.

Therefore, the debate about the international

technology trade has, to a considerable extent moved forward as a
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subcomponent of the general debate about the MNCs and the
possibi1ity of the international anti-trust action.41AIhis inter-
relationship “between technology and the multi-national firm's
problems stem - from the fact that much of the recent technology
transfer to the Jless deeveloped countries has been effected
through the MNCs. Fortified by easy access to finance,
technology, capital goods and ménagement, the large MNCs are all.
set to establish a new international business order, where fhey
would reorganise in the most efficient manner the inter-related
systems of world production, trade, capita]rflow and technology.
"In such a setting the countries of the south are particularly-
vulnerable. There arise three basic areas of problems from this
way of transfer of technology:

Foreign exchange costs: As has been shown in some previous studies

of UNCTAD, foreign exchange costs of transfer of technology
represent a considerable burden on the balance of payments of the
South.43 The overall balance of payments impact on the individual
investment projects has often been on the negative side, The
value of transfered technology as indicated by fees, royalties and
technical services has grown vastly. B8y the mid 80s the
approximate value of developing country payments to the major
industralized countries for technology was $6-7billion. This
understates the true cost of transfer of technology. Service over
jnvoicing of imports and/or underinvoicing of exports is known to
add substantially to the cost, while the price of imported capital
goods also iné]udes some element of payment for Technology

Transfer.
The precise way in which foreign exchange costs are

being incurred in the transfer of technology depends both upon the
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channels and the forms through which it takes place and upon the
know-how elements involved. The forms .of transfer may be broadly
- divided 1into a) transfer Dby agreement between indepeqdent—

enterprises and b) transfer through direct foreign investment.

(a) In the case of transfer by agreement between independent
enterprises, the foreign exchange costs of the technology are
often determined by the terms of the agreement between the
supplier of process technology and the recipient company.

The common form of payment for process technology is
that of royalties. The pé&ment for other elements of transferred
know-how is often made in Tumpsum. The payhent may also take the
form of equity participation (i.e. the supp1ier. of technology
receives a share holding in exchange for know-how. The dividend
payments may properly be considered as payments for technology.)

' In addition, the transfer agreements may sometimes
contain hidden costs of technology transfer. One such condition
in that the recipient company must buy its imported equipment and
intermediate products from the technology supplier, who thereby
may become the monopoly supplier. When this happens, he is able
to raise the prices of equipment and intermediate goods. The price
mark up is.often hard to determine. But restrictions on alternate
sources of supply clearly open the way to monopolistic ‘rents on
ﬁntermediate goods. Such a system of price work ups on equipments
land inter- mediate Rroducts have often begg the most dimportant
Sources of profit to technology supp1ie§?@ In many .cases the
intermediate products are so specialized that the recipient has no
real choice but to depend on the source of the supply. Also the
agreement may contain clauses limiting exports by the recipient

company. Such restrictions particularly in the enterprises of
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small countries with 1imited market may effectively reduce the
scale of production. As a ?esu]t the costs of production in thenm
go up and their products are not competitive 1in the world

market.

(b) It is equally difficult to determine the foreign exchange
costs of the transfer of know how through direct investment. Even
if the parent company changes jts subsidiary. design fees,
management fee or royalties. These may often serve as accounting
devices to minimize tax burdens as a whole. The costs of the
transferred technology may, in terms of the drain of foreign
exchange be hidden. They will consist partly of nominal royalty,
management payments, repatriated profits, profit on the supply of
equipments and intermediate goods.

A major determinant of the costs of transferred
technology may be the fact that the recipient enterprise does not
possess adequate knhowledge about the choices open to it or about
the normal terms of transfer agreements. Ignorance of options
available to a developing country is probably an important actor.
But, particularly when price mark up on intermediate products is a
source of revenue to the supplying company, other factors could
also be important. For example, the costs of transfered
technology may depend partly on whether there are alternative
sources of supply of intermediates, partly on competitive
conditions in the domestic market of the developing country (which
will influence the possibility of price mark ups), and partly on
government policy, which\affect the outcome in three ways. First,
protectionist policies may create imperfect domestic market
conditions under which it 1is easier to absorb inflated

intermediate prices. Second, government control of the sources,
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volume and prices of imports may 1imit the scope for such price
inflation. Lastly, there ‘may be direct government control on
payments in respect of royalities and consultants. In addition,
since. qationa] policies may inf]uence tgchno]ogy supp11ers in
choosing between transfer agreements or direct invsetments, they
may command control over the éorm of payment. The way the payments
for transfer ~of technology entér the balance of payment of a
country depends on the choice of the channel and form of know-how
components. The UNCTAD study on the elements on technology
transfer emphasises that policies for the reddcfion in such
exhorbitant foreign payments should be worked out on -a wide
perspective, 4? The tendency for trade to concentrate increasingly
on technogically sophisticated goods 'itse1fv poses a serious
problem for the developing countries, for they will have to make
sharp improvements in production techniques if they are to change
their bosition in world markets. This will require very Eapid and
massive absorption in their economies of technologies developed in
the advanced countries,

It is particularly disconcerning that the developing
countries play a minor role 1p world exchange of technologies.
And even when they have imported technology on some scale, there
is Tittle indication that their dependence on traditional primary
exports has been lessened. The costs of technology transfer in
these areas tend tovbe high.

There are other problems in the development of trade
based on transferred technologies. A major difficulty is that
where import substitution policies necessiatate heavy protection,
unit costs of production;may be high, reflecting the small scale
of output. In these circumstances the costs of transferred

technology per unit of output would also be high, thus
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contributing towards making the product non-competitive in the
world markets. A considerable revisiqn of domestic policies may
therefore be required in order that an export oriented strategy
for the tranéfer of technology should be effective. Export
_development may suffer further in cases where technology
agreements gnc1ude clauses which 1imit export.markets, The scope
for a rational divisgn of labour among deve1oping countries which
are attempting to benefit from increased regional cooperation may
be reduced as a result. It needs no emphasis that without a
massive transfer of technology on reasonable terms, it will be
clearly }mpossib1e to move towards changing the ex{sting
international divison of labour in accordance with the long term
interests of the developing countries.

The MNCs are compelled by the changed conditions for
capital accumulation, to relocate segments of their production to
new industry sights wherever and whenever the profitability
dictates. Many countries of the South emerged as excellent sites

for these transnationally integrated but Jlocally incomplete

production processes. This process of relocaion is usually

accompanied by transplantation of the requisite technologies
47

there. Here technology comes as a package i.e, along with

capital technology and marketing facility management etc., as a
part of the relocation set up. Even when the arrangements and
agreements are dealing more or less extclusively with transfer of
technology there are several restric;ive practices. The market
has the following pecularities. It is highly imperfect with great
monopoly advantages for the sellers from North because of the
secreacy and or the protection of the patents and trade marks.

Possession. of technology is jealously gaurded by its owners.
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.Propérty rights give its owners command over the terms, conditions
and price for its exchange. The introduction of such property
rights in technology is relatively a recent phenomenon. Although
technology is so very unlike land, its exchange4§cross nations- is
reminiscent of the practices in the feudal age.

| When technology is leased it forms a part of -a much

. larger package. In the arrangements and agreements dealing: more

or less exclusively with the transfer of fechnology; there are
several restrictive practices : for instahce, exclusive grant back

provisions, qhé11enges to validity of patents, exclusive dealing;
restrictions. On research, use of personnel, adaptatives -goods or
services, use ofAtechnology after expiry of agreements and use of
technology already imported. The draft of the international Code
of Conduct on transfer of technology now under negotiation in

UNCTAD 1ists some 20 such restrictive préctices.49 The production
technology whether in the form of pure know1eﬂge or embodied in
foreign investment or machinary is transferred under terms that
are the outcome of negotiations between buyers and sellers in
situations approximating monopoly or oligopoly. The final returns

and their distribution depend on the reletive power of bargainers.

The probability of an unfavourable outcome is highest in the case
of developing countries because of the existing asymmetry in
their technical know1edge.50

. The restrictive practices, often illegal or
inadmissible under nationé1 laws in the developed North have been
widely imposed in transactions with the developing South. On the
6ther hand, technology suppliers have accepted only the Jlowest
possible degree of responsibility and obligation concerning the
implementation of technology agreements to guérantee that the

developing countries reap the full benefits of their transactions;>xj
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UNCTAD is actively engaged in drafting out the possibilities of
. creating national and international actions in helping the South
to come out of such pressing parameters of dependence and
’exp1oitation. | .

Whatever be the mode of transfer of technology , how
there is an increasing experimentation with the unpaékaging of the
technological packages themselves . As this ‘'unpackaging' has
proceeded it has become evident that the principle contribution of
the private MNCs to host countries and the main source of their
market power is their technology, theirTtrump c"ard".51
A1l together these practices represent the inevitabfe exercise of
the market power, But the ease with which these supplying fums
have been able to extract excessive returns on their technology
with the above mentioned or other practices is facilitated mostly

by the nature of import substitution policies enacted by‘ the

governments of the developing countries.

Inappropriate technology :

‘ Predominance of private transfer of technology has
resulted in serious problems for developing countries.
Uncontrolled technology imports are based solely on the
requirements of the profit oriented decision making by
international capital owners and local partners. The
unsuitability of these technologies mainly originates due to the
externality of technology to the infrastructure of the South.52

A major cause of disappointment with the progress in
the second development decade has been the persistence of
unemployment and underdevelopment and the failure of the growth
rate of employment to keep up with the growth of population in

much of the Third World. It has become evident that rapid
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expansion of industrial output is not by itself sufficient to
solve the problenms. In the entire amount of TJecture on the
subject, the most frequently prescribed remedy is a greater
relevance on efficient technology using a high ratio of labour to
cépita1. Without doubt given-the factor endowments in the South
there exists a strong case for choosing new labour intensive
,technﬁques.s |

The problem is that as the chief transferers of
technology are again the MNCs. At a particular stage of the
product cycle they may prefer to commercialize their techn61ogy
through 1icencing arrangements and management contracts, jjoint
ventures‘franchise etc. or even sell them outright (such as turn-
key p1ant§). These may offer at least some possibilities for the
government of the host country to exercise some control over the
choice of technology with respect to national development
objectives and to provide some bargaining support to the Jlocal
firm so as to ameliorate the terms and conditions of the
transfer. But these happen to be very united possibilities for
one simple reason that within this frame work all considerations
concerning technology transfer ére subordinated to one over riding
Togic, the accumulation of capital. Other developmental and
social requirements of the country are not permitted to interfere
with this 1ogic.5 Industries of the developing countries have
tended to employ techniques which have not been to adequate
utilization of domestic resources, including environmental
resources. So it can be concluded that through process. of
transfer of technology the various skills at the disposal of the
developed countries has not contributed optimally to the solution

of the uneployment probiem rather it has aggravated it in those
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instances where = it had replaced traditional patterns  of
production.56 Thus from the range of technology available to us,
selecting thenm according to the specific needs has grown tb be a
very difficult task.

Associéted with the debate about the choice of
technique was the ﬁssue'of appropriate technology. Many believed
that because of thé reasons discussed above the technology
developed in North was not appropriate for the South. Techn91ogies
designed where labour is scarce are transferred unaltered to the
poor countries with abundant labour. Thus the mafket prices paid
for capital and 1labour in developing countries generally are
giving the wrong incentive to the firms for choosing the
techniques.57 For example, we see the area of agricuture - the
developed country techniques based on large scale, - high1§
mechanized methods of cultivation in temparate climates are not
adapted to the tropical conditions. Development to the tune
abounds with examples of important technology for agricultural
sector that falls into disuse the moment the experts have left .
Thué though  high yielding seeds succeeded in achieving
spectacular increases in per acre yields in some cases, it mainly
benefitted the rich landlords with access to credit who formed in
areas where irrigation and fertilization were available.

7 \In the final analysis it can be said that the South
invests /éiizibﬁtant1y in various ways for the transfer of much
needed engine of development of technology. In many cases due to
the introduction of inappropriate technology even the indigenous
momentum of deéé1oping their technological capability suffers. In
addition to this the imperfect market forces had to the transfe of
back@ard technology as compared to the level of tecynical change

in the west. Because of the excessively wide gap between the
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North and the South, the South accepts whatever-‘technology that
it gets. When this old technology is transferred to the country
of the Soyth the buyer of the technology in his/her own interest.
will see to it that the technology concerned will retain its
scarcity to whfch its monopoly reht is based. So the seepage .and
spill over effects are reduced to a minimum. A host of
institutional instruments are available for this purpose - patent
rights and restrictive stipulations in licencing contracts being
most common. Because restrictive and the monopolistic c1ausés are
associated with the process of technology transfer, it does . not
necessarily enhance the technological capability of the poor
nation states. The terms and conditions of the transfer of
technology are so severe that with the types of technology
transferred they perpetuate dependency structures and dependent
international division of 1ébour, locking the relationship between

the rich and the poor in permanent bonds of inequality. .

\
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CHAPTER .3
NEGOTIATING A BARGAIN : THE SOUTH VS THE NORTH ON A CODE OF
CONDUCT FOR TRANSFER OF TECHNOLOGY

‘ It is obvious that the present systém of
international transfer of technology needs some kind of control
and regulation . Clearly the world wide pro1iferapion of
techndlogies is characterized by some major  structural
deformations specially with regard to the conditions of transier
Jnto  and the nature of technology received by developing
countries, Given the inherent weaknesses of host of the national
and regional systems of legislation, an internationalized
framework for regulation of technhology transaction 1is required.
Together with reform of the international patent system, a éode
would then serve to change the current arrangements concerning the
transfer of technology i.e., legal and judicial environment.1 Thus
it would help to prepare the ground for the second component of
this overall strategy, which would consist of policies aimed at
"strengthening the technolagical capacity of deve1op;ng countries

and thereby reducing their technological dependence.

International Initiatives

In its eér1y pﬁase the international concern for
technical transactions was centered on patent legislations which
were more easily identifiable than other aspects of transfer of
technology. UN  General Assehb]y, by a resolution (1713  XVI)
passed in 1961, initiated a study on the effects of the patent
legislation on the developing countries. It is also known as the
First International inﬁtiétive. The report of the UN Secretariat,

prepared in response to this Resolution, pointed out that patents
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formed only a part of the problem and a fuller gonsideration of
the subjecf had to be undertaken in the broader context of
faci1itati@g the transfer of both patented and non-patented
technology.

Therefore, we see that the subject of .an
international Code of Conduct for the transfer of technology has
been on the international agenda for nearly three decades.
Specific pfoposals have been' presented by various social
scientists and techno1ogists. The: initiatives taken> by
international, reéiona1 and privately sponsored organisations have
mu]tip]ied.4 The ihternatibna1 Chamber of Commerce in its
"6uidlines for International Investment™ (NOV, 1972), included a
chapter specifically dealing with techﬁo]bgy and related policies
to be pursued by technology receivin§ and technology exporting
countries. Through this measyre, the international business
community demonstrated its interest in having a code included
among the respectable oolitical issues on the transfer of
technology-bargain package. >

The demand for the revision of the Paris convention
is mainly an attempt to improve a bad bargain entered into in the
age of dependence. A much more far reaching initiative on the
part of developing countries is their effort to estab]%sh a Code
of Conduct on the transfer of technology. The negotiations on the
code, in sharp contrast to the situation at the time of the
signing of the Paris Convention in 1883, are being carrried on by
10 times as many governments, representing 25 times more people,
producing 200 times as much income. Their combined Research and
Development, technological and personnel staff is atleast 500
times Tlarger and of the Research and Devg1opment expenditure,

2/3rd is absorbed by the Public Sector. These factors may
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i1luminate fhe difference in the settings for the original Paris
Convention and the UNCTAD code. '

Among the independent-groups, a special _Horking
Group of the Pugwash Conferences on Science and World Affairs
adopted in April 1974, a draft code which later served as the
basis for UNCTAD's activﬁties in this fie]d.7

Subsequently, the UNCTAD got seized of this issue.
UNCTAD-1I held at-Geneva in 1964, repommended that a coﬁpetent
international iﬁstitute should expliore the possibility - of
concluding appropriate international agreements to facilitate the
transfer of industrial technology from developed nations to
developing countries. The qualitative break through in this field
was achieved in UNCTAD-III, held in Santiago in 1972. Two reports
prepared by UNCTAD Secratariat highlighted seriousness of the
problem and thereby served as background papers for the sesson.

The negotiation on an International Code of Conduct
on the transfer of technology has béen the objective of the
developing countries for a long time. Access to the modern
science and technology was included as one of the aims of the New
International Legal Order, which was inaugurated by the General
Assembly at its Sixth Special Session heid in Hay 1874, . In its
accompanying Programme of Action there was a proposal for the
formulation oﬁithe Code of Conduct on the transfer of technology,
corresponding to the needs and conditons pfeva1ent in  the
developing countries, It was resolved by consensus at the Seventh
Special Seséion, held in Septemger 1975, that all states should

cooperate in evolving this code.

In the first report, Transfer of technology, the

Secratariat made an effort to estimate the cost of the transfer
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illuminate the difference in the settings for the original Paris
Convention and the UNCTAD code.

Among the independent groups, a 'specia1 Working
Group of the Pugwash Conferences on Science and World Affairs
adopted in April 1974, a draft code which later. served as the ~
basis for UNCTAD's activities in this fie]d.7
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_problem and thereby served as background papers for the sesson.

The negotiation on an International Code of Conduct
on the transfer of technology has béen the objective of the
developing countries for a long time. Access to the modern
science and technology was included as one of the aims of the New
International Legal Order, which was inaugurated by the General
Assembly at its Sixth Special Session held in May 1974, In its
accompanying Programme of Action there was a proposal for the
formulation of the Code of Conduct on the transfer of technology
corresponding to the needs and conditons prevalent in  the
developing countries. It was resolved by consensus at the Seventh
Special Session, held in Septemger 1975, that all states should

cooperate in evolving this code.

In the first report, Transfer of technology, the

Secratariat made an effort to estimate the cost of the transfer
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of technology in some identifiab]e areas and it found that the
direct cost of transfen j.e., across the counter payment made for
the import of technology alone (excluding indirect costs resulting
from transfer pricing etc.) amounts to about'$ 1500 million for
all the developing countries in 1968. The report further pointed
out that 'this was equal to 5% of the exports of developing
countries (excluding oil exports), 2/5th of their debt servicing
costs and 56% of the flow of Direct Foreign Investment. Over the
period these costs have increased by 2 1/2 times faster than the
manufacturing output in the developing countries. |
| The second study, prepared by Junta del Acuerdo de
Cartagena,g for the UNCTAD, analysed experience of the five Andean
Pact countries, namely Bolivia, Chile, Columbia, Ecuador and
Peru, in the field of transfer of technology. Out of the 409
contracts for transfer, 317 imposed total prohibition on exports
fa11jng within their respective purview and others remaining
contained restrictive clauses of various types.10 The study
concluded that these restrictive clauses reflected the weaker
-bargaining positions of the parties from Andean Pact countries and
it advocated active governmental intervention on behalf of the
domestic enterprises, to strengthen their bargaining power. It
appropriately cited the example of_Co]oumbia in this regard.l1
The final resolution, i.e., Resolution 39 (IIl) on
transfer of technology was agreed upon in the plenary conference
of UNCTAD III (Santigo) unanimously. The major significance of
this resolution was that while providindvfor firm foundations for
UNCTAD's activities in this field, it clearly delineated the
course of action to be pursued by UNCTAD as well as by member
countries thereafter. On the other hand it directed the

Secratariat to pursue‘the matter on a continuing basis and to
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12
make necesary institutional arrangements for this purpose, It

also recommended an active policy with respect to transfer of
technology for the developing countries. The developing countries
were asked to establish institutions for the purpose of dealing
with the whole range of Juestion cénnected with technology, such
as assisting the domestic enterprises in evaluation, negotiation
and renegotiation of contract§ invo]vingntransfer of technology
and finding alternative sources of technology etc. In brief the

resolution had decisively rejected the 'laissez fair' approach to

the problem and had advocated both at national and intérnational
levels to facilitate transfer of technoiogy. '

UNCTAD had responded to developing countries demand
for a more adequate and equitable cooperation in enhancing
iechno1ogy flows to the developing countries as early as the 1960s
by initiating a systematic scrutiny of the patent system. UNCTAD
Group on transfer of technology and the Secratariat explored and
clarified some of the complexities of technology trade and
transfer in the early 19705; These studies ultimately furnished
sighificant inputs to the Pugwash meeting of April 1974, where the
first concrete and comprehensive draft was born.

Meanwhile, the declaration of the establishment of
the New International Economic Order adopted by the General
Assembly at the end of its seventh Special session, imparted fresh
momentum to the efforts of the UNCAD. Both the Declaration and
the Programme of Action along with the resolutions on
International Economic cooperation adopted in 1975, made specific
and elaborate references to the problem. The thrust‘ of fhese
resolutions was that there should be a Code of Conduct. B

After the Santiago meet the Trade and development
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Board asked the Secratariat to consider the possibility and
feasibility of an International Code of Conduct in the field of
transfer of techho1ogy. Subsequently an inter—governmeﬁtal group
of experts was convened to prepare a draft outline to serve as_a
basis for the p;eparations of a universally applicable code. 1
The group met twice in 1975. These sessions gave thg opportunity
for the first exposure of ideas about what a future Code of
Conduct would 1look 1ike. During these meetings the developing
countries (Group of 77) and the developed market economy Group-B
countries presented their pasitions on the natdre and contents of
the future code. I

The developing countries i.e.,the G-77 countries had
already submitted in May 1975, their first draft outline of the

future code. Please refer to Appendix-l. It contained a

comprehensive treatment of transfer of technology issues and was

based on current developments in national laws and particularly on
the draft circulated in 197415 by the Pugwash Conference of

Science and World Affairs. developed market economy countries had

also submitted their preliminary concepts of a future code in

1975. On the basis of these two inputs, the Governmental experts

which had met twice in 1975, agreed on the main chapter headings

of the code The two drafts submitted, covéred in general the
same subject matters -

Preamble : Objectives and Principles ; definition and the scope
of application; national regulations on it :
restrictive business practices; guarantees and

'responsibilitﬁes of enterprises; international
collaboration and special treatment for developing
countries, applicable law and settlement of disputes

and other provision.
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Broadly speaking of the position of the G6-77, we
note, that they perceived technology as a part of the universal
human heritage and believe that all countries have a right of
access to technology in order to improve standard of 1living of
their people. An adequate mode of transfer of technology could
become an effective instrument for elimination of economic. in
equality among countries and for the establishments of a new and
more just economic order. The developing countries believe that
an international legally binding instrument is the only mean
capable of effectively regulating the transfer of technology.

According .to the Group B countries, a Code of
Conduct consisting of qéreed guidelines of a voluntary and legally
non-binding character would be the only way to facilitate and
encourage the growth of scientific and technological capabilities
of all countries. These guidelines should set out general and
equitable brincip1es applicable to the transfer of technology,
including governments. One important consideration for the group-
B countries is that modern industrial t;chno1ogy is  being
developed using primarily private resources.1

From the very begining of the Code of Conduct
negotiations the position of the North and the South became
crystalized. The above mentioned group positions had been reached
during the two sessions of the governmental experts in 1975,
During UNCTAD IV held in Nairobi in May 1976, Resolution 89 (IV)
was adopted, which recommended that a draft on Code of Conduct
should be expedited with a view to its completion so that the
General Assembly ;t its 31st Session could convene a United
Nations Conference (scheduled then for 1977) under the auspices of
UNCTAD, to negotiate on the draft elaborated by the group of

experts, as well as take all the decisions necessary for the
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adoption of the final .documents embodying the Code of Conduct.
UNCTAD fV was thus confronted with a double dilemma.
a) the basic divergence of opinion on the legal character of the
code, and b) and how to continue the work fbr a ;omprehensive
draft initiated in 1975. By careful and measured diplomacy at
this stage of the Code of Conduct negotiations, a deadlock between
the North and South (j.e., the G6-77 and ‘the. Group-8 countries)
was avoided. developing countries proposed that the code should
be negotiated at a plenipotentiary conference leading to the
adoption of a 1legally binding instrumeht, while the Group-B -
countries agreed to no such a proposal. |
After prolonged discussions the above cited
conference adopted a carefully drafted compromise whereby a new
Group of Intergovernmental Experts was to be set up, open to
participation of all states, and mandated to prepare a draft on an
international Code of Conduct which would contain provisions
ranging from mandatory to optional without prejudice to the nature
of the code. The basis of the text prepared could be negotiated
at the UN conference to be convened after a draft had been
fﬁna]ﬁzed.lg
‘Thus far the negotiations for the draft Code of
Conduct had proceeded in a very peculiar fashion of avoiding the
pronouncement ~ of its legal character on the one hand and on the
other of centering the exercise on the drafting of substantive
provisions for the future instrument. o
Before the actual negotiating conference the Inter-
Governmental Group of Experts had held six sessions., The various
working groups of the Inter-Governmental Group of Experts carried

out their mandate for the preparation of tentative composite draft
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texts of the chapter codes .

Working Group-1 : It has been incharge of drafting provisions on

the .preamble, definition, the scope of application of the code,
principles and objectivgs, special treatment to developing
countries and international collaboration. '

Working Group-II : It is responsible for the subjects such as

restrictive practices and guarantees, responsibilities - or
obligations of parties, in technology transactions.

Working Group-III : It is entrusted with the work on the national

regulations of applicable law and_éett]ement of disputés and other
provisionsnpf the future Code of Conduct20 '

Negotiations took p]éce on the basis of regional
‘groups as we have noted earlier, according to the positions
expressed in their respective draft outlines. At 1its second
Session the Group-D countries submitted their comprehénsive draft
outlines. It matched the pattern of the proposal submitted by the
6-77 and the Group-B countries, whose issues has been discussed
above.,

In general, Group-D countFﬁes stressed that the Code
of Conduct should be able to ensure and promote the international
transfer of technology on fair and equitable conditions, should
assist 1in solving the social and economic problems of the
receiving countries, in particular the developing countries, based
on the development of the basic branches of their national
economies and on the strength of the role of the states in their
national economies. Further, the Code should establish commonly
acceptable rules withgdue regard to the interests of the exporters
and importers of technology. The Intergovernmental Group of
Experts had held total six sessions, the last of which met in

June-July 1978. During this process the group of Socialist
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countries of Eastern Furope, and USSR introduced for the first
time, their set of proposals on the future Code of Conduct ﬁn.line
with the agreed chapter headings of the draft code. China also
became an active negotiator and during the last session of the
Inter-Governmental Group of Experts, it adhered in general to the
substantive positions of the group of deye]opﬁng countries.22

The work of the Inter-Governmental Group of Experts
carried on ove; six sessions and approximately ten working weeks
proved to be insufficient for preparing the text containing the
draft Code of Conduct for the final decision later in the UN
conference. The negotiating draft prépared by the group had Tleft
open important questions that had been already outstanding at the
beginning of the entire process. Complete chapters of the code
such as those on the responsibilities and obligations of parties
to technology transactions and on applicable law and settlements
of disputes were sent to the conference in a form that merely
reflected the original group positions on these subjects.

The job assighed to the Inter-Governmental Group to
produce an agreed upon text was a very complicated task, since in
this case the positions of the three groups were different. A
gradual start had to be made from the periphery assimilating the
points which were either agreed or which could possibly be
negotiated into are agreed text.

The prime task of compiling a synoptic text{ showing
specific proposals of each of the three negotiating groups in
juxtaposition with each other Jés done by the Chairman of the -

Inter-Governmental Group with the help of the UNCTAD Secretariat.
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It divided the entire range of proposals into what ultimately
became the nine chapters as follows :

\ iy . -- Definitions and scope of application

(ii) --  Objectives and principles
(133) -- " National regulation of transfer of technology

transactions

(iv) -- . Restrictive practices

(v) - Guarantees

(vi) -- Special treatment of developing countries
(vii) - International collaborations

(viii) -- International insﬁﬁtutiona1 machinery
(ix) -~ Applicable law and settlement of disputes
(x) -- Other provisions 2

The composit Draft Code of Conduct as prepared by
the Intergovernmental Group Of Experts for - submision to the
proposed UN conference on transfer of technology is reprinted in
Indian Journal of International Law Vol 18, 1978, p431

As the meeting of the Inter-Governmental Group were
open to representatives from all countries, members of UNCTAD, the
sessions were attended by some 100 countries who belonged to
Group-B ,Group-D or the Group of 77, with the exception of China.
Though China belonged to no group it followed the G-77.

As has been noted earlier, negotiations- were‘ by
regional Groups, each group having a single spokesman in each of
the working groubs, namely Working Grouﬁs I, II and II1.
Therefore at a time only three negotiations proceeded since Ch%na
rarely participated as the fourth participant. But the difficulty
arose during the sessions between the negotiations mainly because
of‘estab1ishment of their respective group positions by the group

to which they belonged.
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Group-B was a fairly homogenous group with United
States, Canada and the European community members and the other
0ECD countries. As a Qﬁo1e the group presented a common front,
the only real difference being in the degree of 1liberalism they
wished to show towards the developing countries. 'This varied from
considerable generosity on the part of Nether]ands;. Denmark and
the other Scandinavian countries through varying degrees of
flexibility to the relatively hard position adopted by USA.24
During the preparations for negotiations, the group had at its
disposal great deal of expertise, its delegation being composed of
government; officials, lawyers, industrial property experts and
engineers, All of these were being expertly serviced by the OECD
Secretariat. Group-D was the smallest group with less technical
expertise at its disposal but at the same time with an open mind
on a number of controversial issues. On the whole they tended to
back the 6-77 but at times they were very conscious of their own
interests either as the recipient or the suppliers of technology.

The Group~77 had to face grave difficulties. They
were short not only of experts in the field of technoToéy.but also
of trained negotiators. Very often the countries concerned could
not send delegates from the capitals and had to rely on delagates
from their missions in Geneva. Either tHeir negotiator was a
diplomat with 1little knowledge of the sUbject or the country's
permanent representative to GATT, which practiced a very different
Methodl of negotiation. Not only were the G-77 the 1largest in
number but they had three sub groups: : the Latin Americian
countries, Asian countries and African countries. Each took some
pain to ensure that 1its specific views were given the due

weightage. The task of harmonizing their positions was an arduous
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and time consuming operation.
The UNCTAD Secretariat  had the overall

responsibiiity for servicing of the expert group as a whole. At
the same time it felt obliged to render assistance to the
developing countries. Particulariy it helped them in the
preparation of discussion papers giving background to the
proposals put forward. This put ihe Secretariat in a somewhat
delicate position. VYet it battled on for the success of the
negotiations. If success camé, it-was due to its own integrity.
The sessions of the IGE from its first one in 1975 to the last in
1978 made .substantial progress towards a single draft. This
enabled the convening of al diplomatic conference: for the
elaboration of a code. A United Nations conferéﬁce on an
international Code of Conduct on the transfer of technology was
convened after a resolution in the General Assembly in October-
‘November’ 1978 and its resumed session was held in February-March
1979, > But the outcome was nothing very encouréging and the work
on the elaboration of the code was then at a standstill, as
without alteration from the highest levels it did not seem
possible to secure the political compromises which were required.
‘During the process of bargaining the position of the
6-77 countries determined the entire pace and characteristics of
the diplomatic conference. As always the developing countries put
their entire effort in highlighting the crucial importénce of
technology to  their economic and industrial growth  and
development. Thus they reaffirmed that the basic aims  in
negotiations on the Code of Conduct on the transfer;of technology
are to eliminate restrictive and unfair practices affecting their
technological transactions and to strengthen their national

technological capacities in order to accelerate the process of the
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technological transformation and development, while increasing the
international flow of all forms of technology under favourable

26
terms.

The Preamble agreed upon so far contains some
important declarations and principles that have been subscribed by
all the participating countries. First, it recognized the pivotal
role played by science and technology in the social and economic
development of all the states, in particular to the development of
the South. Second it affirmed the belief that technology 1is the
key to>progress of mankind and that all people haye the right to
beefit from it. The Group B countries resistedv-this objective
arguing that technology was a product of human inguinity and its
inventors have a prior right over it. The recoginition by the
Preamble to the fact that all people are entitled the fruits of
technology gives a strong moral commitment to the South for
negotiating the Code. The Preamble also acknowledges that the Code
will assist developing countries in selection, -acquisition and
effective use of technology. The Code will also help to creat
conditions conducive to the promotion of International transfer of

technology under mutually advantageous terms for all.

The content of the Preamble is the most affirmative
part of the entire draft. It indicates the degree of . consensus
reached among the various states and its future direction. But
further progress was not fofthcoming, There were graQe hinderences
which determined the futuré“of negotiations on the final Code..

To begin with, the first major unresolved %ssue
among the three groups participating in this multilateral sessions

of negotiations is the legal character of the code. Since the

very begining i.e., when 6-77 countries submitted their first
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draft on the code in May 1975, they maintained that an
internationally legally binding instrument is the only form
cabab1e of effectively regulating the '"transfer of technology’.
This position was reiterated in the G6-77 draft resolution
submitted again at UNCTAD V which requested the resumed session of
the- UN'conference to adopt a universally apb]icab]e code in the
form of a legally binding instrument. As explained in its Arusha
programme , the G6-77 reaffirmed the need to adopt a legally
binding Code of Conduct as one of the key instruments which will
contribute to the establishment of the NIEC.

Previously Group-D countries, 1i.e. Socialist
countries and Mongolia did not have a specific stand on this issue
but during UNCTAD V it cleared its opinion and recommended that
the code should be legally binding.

However, this joint stand is opposed by the Group 6
countries which insist that the code should not be legally binding
but should only be a Code of Conduct consisting of guidelines for
international transfer of technology. They later expanded their
stand, adding that the Code of Conduct could be made functional,
without being legally binding through an effective international
institutional machinery.27

A second unresolved issue s the concept of

international transfer of teghno1ogy whichvwil1 govern the scope

> A
of - appltication of the code. Though all the groups agreed that

the code applies to international transfer of technology
transactions (which occur when technology is transferred across
national boundaries between the supplying party and the acquiring
party), the 6-77 and Group-D stand was opposed by Group-8

Countries. The Arusha programme explains that all international
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transfer of technology transaction must be within the scope of
application of the code gqnd that such transactidns occur either
when the parties are from different countries or when they are
located in the acquiring country and one of the parties is either
owned or controlled by a foreign entity. In other words, if the
technology transferred has not been developed in the technology
acquiring country and is directly or indirecp]y under the control
of a foreign power, in such a case even if the parties are not
from across the national boundary, the technology transaction
should be included in the scope of application of the
international transfer of technology.

Group-8 on this issue holds that the code would be
applicable only to transactions across the national boundaries.
Group-B considers that national law should apply as regards the
transactions taking Ap]ace between parties within national
boundaries but states may also apply, by means of national
legislations, the principles of the code to those transactions.29
This mechanical construction of the expression 'international Code
of Conduct by the Group-B can fr&strate the entire purpose of the
code', for the Multi-National Companies (MNCs) can easily
circumvent its provisions by acting through their branches and
subsidiaries, The application of national laws has not proved of
much consequence in this regard. This divergence of stand can be
viewed in more totality when the differing perspectives of the
developing and the developed are clearly revealed in the preamble
of the draft codes. ’

The starting point of G6-77 version is  that
technology is a part of the universal human heritage and that all
countries have the right of access to technology, even otherwise

they view implementation of the Code as an instrument to establish
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the New international Economic order. But neither the Group-B nor
the Group-D countries, which hold the key to the vast reservoir of
modern technology were prepared to accept this proposition.
Group-8 believes that technology is the property of individual
enterprises and therefore traﬁsfer of technology is primarily a
commercial transaction. As Prof. Jayagovind points out,

".. for the‘deve1oped countries the functions of the
propsed code would be to facilitate such transactions by " reducing
the nationally erected boundaries i.e. an extension of the free
trade ehﬁ]osophy from the commodity market to the technology
market ..

This .idea 1is stated in categorical ;terms by the
guidelines for international investments issued by}the Internation
Chamber of Commerce, " The host country and governments should 1in
the formulations of its policies take into account the fact that
technology 1is mainly developed by private enterprises in the
principle industrial and scientific centre of the world and thag
its successful international transfer by such enterprises depends
not only upon appropriate compensation being provided but also
upon suitable conditions in the receiving wor1d.31

Group D countries also do not recognize the access
to technology as a matter of right of the states but it sets out
development of basic branches of economy and strengthening of the
role of state in their national economies as one of their
objectives (Please refer to Appendix-I1I1I). This is favourable for
the 6-77 countries since it would contribute to technological
self reliance envisaged in the context ‘of. planned economic
development.

The approach of the Group-B countries to the
establishment of the Code is at total cross purposes with the

needs and aspirations of the developing countries to reset the
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entire market mechanism of technology transactions and make it
more easily available on more equitable and just terms giving
. considerations to the developing countries status of dependency.
The Draft Code contains a separate chapter on the
‘objectives and the principles'. Apparently there is a large
measure of agreement. on most of the provisions. But lthe
superficialiiy of this agreement becomes obvious when one looks at
the reluctance of each party to subscribe to what the other party
really .considers as’ basic. For example, the principle of
unpackaging of transactions involving transfer of technology. The
6-77 considers it basic, but it does not find place 1in the
proposals of Group-B countries. The pr?ﬁcip1e of unpackaging
implies that the recipient in a technology transfer should have
‘the right to select that aspect of the technology from the package
which it requires according to its economic and developmental
needs. This principle is fundamental to the technological self
reliance, towards which the developing countries want to direct
their development efforts. Group-B on its part has insisted upon
the unconditional respect for the industrial property rights
| (Appendix - IIi). This is not included in the G6-77's proposals
and principles, rather they have been raging a systematic battle
against the system of patents through their various channels of
struggle. In UNCTAD V the issue was taken up in a big way and the
UNCTAD Secretariat had prepared extensive and 1indepth studies
highlighting the features which are detrimental to the development

efforts  and dependency reversal trends of the developing

[N

countries.
A third outstanding unresolved issue is the scope of
practices to be restricted by the code. The chapter on

Restrictive Practices includes provisions regarded in the market
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economy countries as restrictive business practices which are
competitive in nature and are prohibited or controlled on the
grounds that they restrict comptition. 3

For the group-B and to a certain extent a156 for

Group-D. countries the emphasis is on the elimination of all-
practices which are regarded as being restrictive in the broadest
sense, including those which are anti-competitive in nature- bug
specifically that which above all hinder the economic and
technological development of thgvacquiring parties. 6-77 insists
on a wide range coverage to aQoid practices which restrain the
trade or adversely affect the international flow of iechno]ogy.
Again as explained in the Arusha Programme, the 6-77 affirms that
the aim of the chapter of restrictive business practices must be
to eliminate the practices having an adverse effect, particularly
on the developing country. For this reason they feel the chapter
should be tit]éd as "the resolution of practices and arrangements
involving the transfer of technology.” This, however, is opposed

by the developed cﬁuntries.

This is the arena wherein the national interests of

a recipient state, whether developed or developing directly
collide against each other, where direct control through ownership
{(as in the case of subsidiaries) is not possible, i.e. if the
‘major ownership is not permitted or technologies have to be sold
through 1licences, TNCS resort to restrictive practices to ensure
control over recipients. Such restrictions, obstruct absorption
. of modern technology for development of techgo1ogica1 capability.
The 6-77 therefore opposes such proposals, The draft Code
enumerates twenty restrictive practices, such as grant-back

provisions, restriction on research and use of personnel, price
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fixing, restriction on exports, etc. Disagreement among groups
became evident when one goes through the scopé of practices to be
prohibited. On the one hand, 6-77 countries want an unqualified
ban on the restrictivk practices, whereas Group B and to some
extent group D countries insist upon the term “unreasonable' to
qualify the activities that are to be banned. They stress on the
following of the "rule of reason™ in this regard, in the method of
formulation of the provisions, the authority of national entﬁfies
to grant exceptions in the public interest; as well as the
question of the extent of application of the provision of the Code
to transaction between re]ated. companies. 3? In these
exp]anatiqﬁs they attempt to explain that elaboration is not-
inherently bad, but only those which are unreasonable among then
need to be banned. In this respect, apprehensions of 6-77 are
understandable for they feel any leeway so provided may be abused
by the TNCs.

The Group B countries with complete backing of TNCs
argue that the restrictive practices in the field of transfer of
technology should be treated as qualitatively different. Given
the technical and commercial risk involved in  developing
technology, its relatively longer gestation period and relatively
shorter T1ife span (resulting from parallel invention) make some
kind of control over its use a justified clainm.

Even the GEoup of Eminent Persons, in their report
warned the countries, to be ‘carefu1 not to reject the transfer of
technology by rejecting a measure of control over its use which
may behinseparably Tinked to it under advantages. 3

As can be seen from the developing countries point
of view, the crux of their argument is not the "rule of the

reason” per se, but reasonable according to whom. They point-out
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that many a time the restrictive clauses on transfer of technology
go beyond;what is permitted by national legislations and there are
no Jjustifications for such practices. The South fears that very -
few restrictive practiceé then can be prohibited in absolute
terms. They articulate this fear of theirs 1in their proposed
draft for the Code and seek an answer to their insecurity?

Chapter 4 and. S5 constitute the heart of the Code.
Chapter - 4 deals with the‘prohﬁGitions'vand Chapter 5 deals with
the positive obligations to be observed by parties.

The Chapter-5 -on guarantees enumerates certain
standards with respect to rights and obligations of;ﬁparties to
transfer of technology than sanctions which should be embodied as
an absolute in the concerned contract. The idea underlying this
provision is to prevent the exploitation of the weaker bargaining'
position of the enterprises from developing countries. The
preliminary report by the UNCTAD Secretariat declares that they
should be based on the recognition of the imperfection of the
transfer of technology market and the consequent structural
difference§ between the enterprises of developed and developing
countries. The 4idea of guarantees originated during the
Pugwash Conference aimed at establishing international rules that
would enable every country to participate in*an equal footing in
the international transfer of technology. 37 The developing
countries demand elaborate guarantees bdth‘at negotiations and the
contractual phases of transfer of technology transactions. Both
Group B and Group D countries agree to this idea of guarantees
though they differ as to the details. For example all groups
agree to the need fof guaranteeing fair and honest-business

practices at the negotiating phase of the transactions. But
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whereas G-77’and Group D countries want a categorical commitment,
that potential parties shall agree to fair and reaspnable terms
and conditions. Group B is prepared to concede only that potential
parties sha]]tnegotiate‘in good faith and reasonable commercial
lines. Also for uppackaging where 6-77 and Group D countries want
a categorical commitment on the part of supplying parties to :
provide information about the various elements in a particular
offer, Group B proposal is to leave it entirely to the discretion
of the supplying party. So even if there aré some agreements
there is a dividing 1line where diplomacy has not yet been
successful. The 6-77 and Group D countries consider that some-
basic provisions shou]d be formulated as implicit obligations
which would then be applied to all transactions regardless of what
the parties to the agreement decide. Group B on the other hand is
ready to consider those provisions which provide‘ for fair and
reasonable commercial practices andkggking into account specific
circumstances of individual case. The scenario 1is  thus
developing its own inertia which becomes more and more difficult
to break with the passage of time. Neither side is ready to bridge
as their individual intereéts are precariously balanced.

The fourth 6utstandin9 unresolved 1issue is the
question of the applicable Taw and the settlement of disputes,

A11 the three groups considered that the Code should
have a Chapter dealing with applicable law and settlement of
disputes.

The three different groups presented their
reépectivé proposals but due to their wide divergence, no
composite text could be produced for the draft Code. The 6-77
proposed that the law of the technology acquiring country would

apply to matters relating to public policy and to sovereignty.
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During the Arusha programme it was further emphasized that the
public policy issues which were to be-considered would be as
determined under the law df the technology acquiring state, should
normally be decided by their national courts and tribuna1s.‘
Arbitration is recognized aa a means of sett]emént of disputes if
the manner of selection of arbffration and procedure is of a type
which 'would be fair and equitable, and if the Code and the
national law provided for under the provisions of the Code is the
law applied by the arbitrator. 3

Group B coyhtries advocated ‘a more detailed
elaboration of the chapter which broadly should sanction a freedom
of choice on ‘the law governing the validity, performance and
interpretation of the agreement and on the forum before which
disputes relating to the agreement are tried.

As may be expected the group B countries strongly
registered their favour for the settlement of disputes by
arbitration which 1is the chosen method of settlement among the
éocia]ist countries.

As compared to the positions maintained by the Group
B, it seems reasonably clear that if the proposal of 6-77 was to
be substantially met this may have the effect of disrupting the
edifice of international arbitration which has so far been built
up. If the recipient country 1is able to invoke 1its own
sovereignty in respect of disputes arising, the 6ther party shall
have no control of the‘Fesultant effects of such actions. . This is
hardly a situation that the developing countries are 15ke1y to
accept nor will it be in the interest of the developing South in
the long run. We have to remember that the South needs technology

for their much needed development prospects, if the supplier has
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no security through the transactions, it is very likely thego the
flow of technology to thEQSouth will be adversely affected.

The above mentioned four categories of the
diplomatic hindrances have become the major obstacles to further
the diplomatic momentum of UNCTAD. Two sessions of the UN
Conference showed very little progress.. By the end of the second
session in November 1979, there were very few concrete changes in
the Draft Code. The Third and Fourth sessioﬁs of the conference
progressive1y ran into rhetoric abstractions and stalemate. |

International Collaborations

A1l the participating governments recognize the need
for appropriate international collaboration, whether between
governments, inter-governmental bodies, members of the UN system
on the Institutional machinery of the present Code, in order to
strengthen tﬁe technological capability of all countries. As
elaborated in Appendix-III the Chapter 7 provides for an in-
depth range of exchanges wh%ch will slowly help the South in
overcoming their infrastructural disadvantage. |

International Institutional Machinery

This chapter provides for an institutional frame
work for operation of the Code which will have a special committee
operating either within the UNCTAD frame work or outside. But in
either case it would be serviced by the UNCTAD secretariat and
open to all the members. There are about eight items introduced
as the function of the institutions where a systematic operation
of the Code will be encouraged Provision is made for the convening
of a United Nations Conference after four or six years to review
the application of the Code and to arrange for 1its improvement.
The G6-77 suggested that on this review these should be a final
decision as to the possibility of making the Code a 1legally
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binding instrument. Also to be included are thr chapters on
special treatment for the developing countries and the chapter on
Nationé] Policies.

Thus the draft Code is a vast document which gives a
framework to aspirations of the South, the demands of the North
and also attempts to be the instrument of changing the global
economic order to a more equitable and just order.

As Prof. E.E. Galal illustrates that the
negotiations on the Code, from the point of view of sUstained
participation of the different groups can be said fo have passed
through différent phases, which he categorizes as :

i) Exploration and manoeuvring for positions,
ii) Comprehensive exchanges dealing with general frame
work and balance.
ii{) Identification and clarification of basic positions
and differences on pivotal issues.
iv) Bargaining and barter on pivotal differencef.
v) Reassessment of interlinkages and balances. i
These fine phases give a general essence of the
negotiating procedure being followed from the very first meet of
the inter-governmental group of Experts to the final and sixth
session of the UN Conference on Transfer of Technology concluded
in June 1985. -

Untill before the convening of the UN Conference in
October 1978, wvarious groups in UNCTAD in accordance with the
category I finalized their respective positions and proposed a
draft on behalf of their groups.

Tallying to the second category the negotiations

were conducted so that a general symbiotic text could be worked
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out. But as this exercise was being carried out through various
sessions of IGE ti11 July 1978, the third category of the
negotiations were taking shape. For as we know a Draft Code was
indeed put forward to be elaborated upon but some dissues 1ike
Restrictive Business Practices, Applicable Law and Settlement of
disputes etc., emerged which could not bg put into a composite
draft since ten positions of the participants were so divergent.
Then from Octobe; 1978 began a systematic bargaining and barter
rounds- on the issues of pivotal differences. This was the fourth
stage of negotiations.

The progress of negotiation :-

The participation in the negotiations were open to
all the member states, thus the quality and the intensity of the
participants varied greatly. As negotiations gained momentum and
became more and more intense, the G-77 faced maximum constraints.
It could not always afford to send qualified experts supported by
an entire machinery working to supplement its effect. The bulk of
their team was formed by permanent UN representafﬁves with widely
varying experiences and interests, some of them had outstanding
capabilities which more than covered for their lack of
specialization at certain stages. VYet others were overwhelmed by
multiple concurrent duties and the complexity of the subject
matters'and its protraction., Their lack of specialized persons to
guide the negotiations became a major determinant of the quality
of their bargaining strategy to overcome, at various stageé, the
lack of expertise the G-77 depen&ed for its basic strength at
bargaining on its political unity which at these higher levels of
negotiation high degree of trust and readiness of consensus. So
their political wunity became their prime measure of bargaining

power, This had its own very dangerous draw back, that it
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restricted an analytical approach to the resolution of differences
which cropped up in a big way all’ through the decade of
negotiations on the Code. Thus mostly the negotiations from the
Sbuth lay victim to the very nature of its bargaining stfength by
surrendering the element of flexibility at very critical moments
of bargaining. Because of this handicap the South diépite its the
voting majority, could not use its numerical power to trans]§te
the Draft Code into a functional Code.

The Group B countries on the other hand enjoyed more
organic unity. Their negotiating positions were well supplied by
specialists from all varying disciplins of science; technology,
economics, politics and law. They were a formidable wall against
which the South's bargaining became much harder. Moreover, during
these sessions of negotiations on the Code, the bargaining

strategy of South was made much harder by the overwhelming

presence of the 1afge business enterprise representatives. This
element ensured a very commercially oriented diplomatic strategy
for the Group B countries. Due to foregoing element  in their
Group position their political will to reciprocate the range of
demands of the South was curtailed to a large extent.

The 1lack of South's flexibility along with their
overly moralistic vague and grandiose notions which matched with
the discrimination of the Group B countries to stick to their
interests created a very difficult position. More often than not
these two very hard strategies of the two groups have brought many
a sessions to absolute standstill. At times though this kind of
situation has been saved through compromises like in the case of
negotiations over the binding character of the Code during the

very first sessions of Intergovernmental Group Of Experts.

87



Group D countries have made their contribution to
the sessions of negotiations. They have had a bésica11y political
approach which tended to avoid confrontation with the 6-77 on the
one hand and on the other they were also §ocialﬂst reciever of
technology from the increasingly restrictive suppliers from the
Industrialized Market econom§ countries. This Became a motivation
for them to take a more active part in the progress- of
negotiations. Similar stand taken by them oh most issues further

strenthened the South's Bargaining position vis-a-vis the North.

Varying Groug_;positons :- Varying bargaining positions of the

groups during the negotiétions characterized the progress of
negotiations. Discussions and exchange of views in this fricton-
locked atmosphere laid the foundations for mutual understanding if
not agreement. In fact iﬁ was essential to lend an ear to the
reasoned objections and criticism put forward by various sides on
variety of issues to clarify their's positions and contemplate on
future objectives and principles of bargaining for success. This
can be well understood by a statement of an expert from Group B
countries who admitted that discussions have helped them realize
“that the present system worked relatively well for developed
countries but he believed that the situation for the developing
countries was very different. In the same way the spokesman of G-
77 experts noted that Group 8 draft proposal contains many
substantive provisions which coincided in spirit and in form with
6—77| views . Group D introduced two parameters which reflected
their concern through the rest of the negotiations. First, they
wished the Code to prohibit trade discrimination in technology and
secondly, they stated that inter-governmental contracts should be

excluded from the scope of application of the Code. Group B's
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stake in the negotiations arose from their desire for a smoother
flow of technology in the global market with due weightage to the
commercial interests. Though through the results obtained so far
one can also see that they had also kept the scope of having to
lose some pf their pure1y\profit-qr1ented privileges, for after
all out of 20 restrictive practices to be prohibited they had
agreed to 14. For the developing countries, (6-77) participation
in the negotiations was significait from both economic development
as wé]] as po1ﬁtic§] point of view. The fact that the
‘negotiations continued for so long represents both a positive as
well as negative aspect. of this kind of a South-North ;Eargaining.
Over a decade now, the sessions have been convened to ‘overcome the
critical differences brought the North to the negotiating table
face to face to deal or find an answer to the technological
inequa]ﬁty which is being nurtured in the economic systenm.

At the negotiating level, even though procedures
vary among groups, experts and delegates in Group B and D, vyet
they seemed to have more detailed mandate from their respective
national authorities. Many also had effective channels of
consultation during negotiations which was hardly the case with
the 6-77. Over and above this, the Groups B and D had a more
organized and systematized procedure of consensus building than
that among the 6-77 countries. In the latter group, while the
political will for action was always strong, technical and
contractual substance of negotiations was often not covered by a
clear mandate, frequently reflecting a still deveToping national
policy approach. More often than not consensus was organized
around only those few issues on which complete agreemenf was
achieved. Rest of the other grounds could not be treaded on.

Confidence and trust seemed to compensate for these shortcomings

89



in the 6-77's negotiating arrangements. Yet effectiye negotiations
-were not always possible for their almost “traditional’ approach
served its purpose in situations where building a more frank
consensus was more divisive than decisive or in cases where the
other 'partners in the negotiations were not ready to reveal a
clear cut stand or lacked a mandate to do so or in the exploratory
phases where a negotiator is more interested 1in getting the

answers than in receiving them. -

" Progress over the outstanding issues through the UN Conference in

the 1980s

The Stretegies : Whatever stratégies were there at every level of
negotiations on the Code, they were not productively matched.
This becomes evident from the fact that, though all the delegates
met in 1978 with full powers to sign an agréement, ‘pace of
negotiations hardly accelerated; and after four sessions of the
conference the South-North bargaining ran into an impasse. 3 As
the South did not engineer its strategies in a more calculated
manner the fifth stage of negotiations (mentioned above) for
forming interlinkages and balance to overcome the obstacles and
differences could never be reached. More than once at that stage
one could also observe that those global negotiations which often
last too long result .in a loss of interest, During the first
three sessions of the Conference most of the chapters were drafted
and agreement was reached on basically all the provisions dealing
with the objectives and principles, Chapter 2, and on measures
relating to state and interstate action in thé field of transfer
and development of technology, chapters (3,6 and 7). This period
of conference also assisted in identifying the problem areas of

negotiations which have centered on the legal issues of the final
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instrument and on those aspects of the Code dealing with
contractual relationship between statesvﬁ.e. Chapter 4,5 and 9).
In the fourth session of the Conference no advance was made on the
issues butstanding and existing gaps between groups seemed to have
widened. |

The latest text which is available had been arrived at on
10 April! 1981. (Appendix III) VYet the hope for the Code was not
given up in becember 1981, the General Assembly agreed to hold a
series of meetings of an Interim Committee of the UN Conference on
Transfer -of Technology, which would seek to resolve the impasse
" and open the way to further negop%ations. The Interim Committee
‘met in three sessions in 1982 and it recommended several proposals
to the Conference dealing particularly with restrictive practices,
applicable law and settlement of disputes, in the hope that they
might serve as a basis for consensus on these controversial
issues, but as was confirmed later the controversies on a number
of element still remained, in light of the results of the fifth
session of the Conference.44

Issues discussed in the Fifth session

The 1legal character of the Code had remained a problem
all through the entire procedure of negotiations. However, it was
decided that the Code would be adopted in the form of & General
Assembly Resolution and later a review conference held after .5
vears of adoption of the Code will reconsider the issue. This
question has advanced to a stage of maturity due to' a clearer
understanding of other related issues.45 In brief after a 19n9
debate, a stage has been reached where all governments, inc]ud%ng
the 6-77 realize, that due to the specific character of the
instrument, the Code could at least in its initial phase consist

of recommendations to governments.
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With regard to the definition of international transfer
of technology the developing countries consider that in order to
make the Code meaningful it should apply to all transactions
having or 1ikely to have an international character,‘regard1ess of
the crossing of the national boundary criteria. Group B countries
then feared that such an approacﬁ would alter £he principle of
national treatment by way of applying different rules to
transactions» according to the origin of the party itself. The
fifth <session did not bring a definite solution to the problem
raised by the definition of an international transfer  of
technology. “

There has been a substantial gap between the groups on the
basic criteria that should guide the application of the provisions
on the restrictive business practices. Discussion in the fifth
session paved the way to resolution to some of these guiding
elements. It was then clearly understood that the Tlist of
practices would be exhaustive and that it would contain the
fourteen practices agreed dpon {refer to Appendix III). Yet the
areas of disagreement have not been overcome. These major areas
which are being identified and most debated are as under (a) Is
the code condemning outrightly the practices listed in Chapter 4
or is it just bringing to the attention of parties the possible
harmful effects of some practices in transfer of technology
transactions? (b) Under which criteria was the Code characterizing
the practices that the parties should refrain from ? ¢) How are
relationships between concerned parties e.g. between patents and
subsidiary companies, going to be treated under the Code?

In the 1light of broad areas of disagreement, the

conference has attempted a number of possible compromises but did
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not succeed untill the end. The outstanding features in the

agreemént over the Chapter 5 (Responsibilities and Ob1igatﬁons)

are related to the provisions on confidentiality and on dispute
settlement and applicable law. The issue of confidentiality could
not be finally reso}ved and the agreement on dispute settliement
aﬁd applicable law - would depend on the final outcome of
negotiations on Chaptér 9 on applicable law and settlement of

disputes.

Discussion during the fifth session showed a persistant

controversy over the issue of choice of law. Agreement in

principle a1reédy exists in principle once the other components,
"but a final approval will be dependent upon the outcome of
discussion on the choice of law. Developing countries stressed on
the importance in any choice of law, role of the‘ laws and
regulation and in general the rules of public policy. The major
problem of 6-77 was to safeguard one of the few effective assets
that ten developing countries have - the soveriegn legal
jurisdiction, in an international instrument. Market economy
countries on their part emphasize the element of freedom in
choosing the law applicable to any contractual relationship that
they enter46 )
' The fifth session had been a tough diplomatic
session which made noticeable progress in many of  the
controversial 1issues yet the final resolution of differences was
hot possible . Thus the fifth session recommended the convening of
another session in order to complete sucéessfu11y the negotiations
on the Code ;f Conduct.

The Final Session of the UN conference

The sixth session held from 13th to 5th July ,in

view of the progress made in the previous session centred all
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efforts on the resolution of differences between the_ regional
group position on mainly two issues i.e. restrictive practices and
the sett]emeyt of disputes and applicable Taw. (Chapter 4 and 9
respectively) 47 The purpose of the Chapter 4 is made clear in-
the introductory section (refer to Appendix III). [In this respect
some countries put emphasis on the control of practices having
restrictive effects on competition and others on practices that
might hinder the economic and technological development  of
~acquiring countries. Another, closely related unresolved issue ,
related to the broad conceptual problem of the extent to which its
provisions would apply to aﬂ%i1iated parties or as otherwise
termed, intra-enterprise transactions. On 17 May, the Chinese
delegation made a proposal suggesting that under the
circumstances, the supplying and acquiring countries should avoid
individual transactions unduly restrictive practices having
adverse effect on international transfer of technology. Though
Chinese proposal was well taken and it bore positive influence yet
the . agreement on Chapter 4 was not to come about and it did not
seem objective that the entire Chapter should be omitted from the

48
Code for the sake of agreement.

Similarly, the arguments faced on the‘controversies over
chapter 9 were submitted to similar traditional disagreement among
the parties. Finally, the session had come to a close without any
agreement possible on.these two major controversia]_areas.49

According to the President of the Conference agreement on
the entire Code at the Six£h session of the Conference “had . been
within the hair breadth'. Had the two issues found a solution,

agreement on other outstanding problems would not have been kept

uncertain for long.
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The lack of any final agreement was mainly due to the
difficulty in an appropriate solution to this intra-enterprise
jssue. The resolutions of the other issues including the
applicable law prdb1em, were considered by all pa?tﬂcggants. as

dependent on the outcome of the discussion on Chapter 4,

THE TURNING POINT IN SOUTH'S BARGAINING FOR THE CODE

The fifty session of the UN conference on Transfer
of Techhology. was perceiyed as a rare opportunity by the South for
securing an immediate and lasting égreement, which was lost. On
the group B side there was a shift away from multilateralism and
mounting conservatism in positions of some major countries. The
acceptability of the Un Joint action was declining and so was
their commitment to a responsibility for rectifying inequalities
of the sta tus quo. A growing trend of disengagement and
unilateralism was already immobilizing sever al endeavours of the
G-77 towards a brave New World.

It was clear that no viable code could emerge
without a resolved chapter 4 and the chapter 9, a lot of effort
had been dedicated to these chapters, as has been explained above.
A multitude of models had been devised by informal consultations
led by the Chairman of the Conference, the Secretariat as well as
the regional groups themselves.

In 1983 it was  apparent that Group B's
uncompromising stand on settlement of disputes preclude any
immediate solutions. It thus became necessary for 6-77 to
dedicate its utmost efforts to balanced and parallel progress in
all other outstanding issues so that the session could be ended

with an available framework of a code that permits future
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settlement of differences on applicable laws and on the intra
enterprise issue. As the spokesman of the South; Dr.GALAL
mentions that for the first and the Tast timé we overstepped the
limits of any mandate and offered to negotiate on the basis of
some of the Group B's previous proposals wh§ch had been refused
initially (as in case of the legal character of ~the code also
regarding scope of international technology transfe ;. The group
B position was jolted by a rare shock by this strategy of the
South prompt acceptance of their proposals which led to requesté
for break for consultation. G-77 offered them a lot of scope for
agreement;fby making compromises eventhough by stfucturing such
group st}ategﬁes he was trading on very sensitive grounds. >Yet
such an effort was not entirely successful.

After all, that was the maximum compromise that the
6-77 could afford to make with Group B. Their compromise was
merely a strategy to safeguard a valuable code. In some cases
they thus withheld final settlement until they got assurances on
intensions of the Group countries to show their inclinations for

otherﬁise their compromise would have been a wasted strategy.
DIMINUITION OF SOUTH BARGAINING POWER

‘During the sixth session of the Conference, the
strategy of. the Group 8 countries further hardened and G6-77's
strategy fell into disarray. Their positions reflected neither
appropriate sence of urgency hor awareness for the need for
changé in their bargaining tactics to pinpoint priority targets.
Surprisingly the Group B were allowed tb squander away precious
time and pave the way for a negative and obstructive final stand.
Thus in the final analysis G-77 not only failed to make the best

of the opportunity of a clearly won chance of bringing a reluctant
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partner to the negotiating table but more over gave the partner
the excuse and justification of freezing the future. By the sixth

‘session the 6-77 had lost all hold the 6roup B countries dominant
_position by stressing the criteria of completion and insisting
.that " restructive businéss practices should be entirely avoided
which unreasonably restrained ‘trade and adversely affected

internationa1 flow of technology. '

So, again the North South negotiation ran into the

311* too often occuring diplomatic statemate. The Secretary

General of UNCTAD and the President of the Conference on the code

were invited to hold consultations with the regional gﬁzups to

chalk out if any appropriate action could be taken on future

negotiations for resolving the outstanding jssues 1in December

1985. The negotijations were renewed in December 1986 so that the

General Assembly could take appropriate action on the future of

the negotiation. These consultations only helped to highlight the

widening gap and the deterioration of future prospects. The

negotiating position of 6—77 was further eroded. In their

national policies and practices also there appeared significant

shifts which sometimes in contradiction with their original basic

demands in the early negotiating phase seem to have messed up the

bargaining position of the South.
So as a last observation one can only say the South
failed miserably to negotiate a bargain with the North on the

issue of Technology.

Concluding Obsevations :

1. Though the negotiations were spread over a decade the strategy of

the South could not evolve a flexible and collective posture

successful bargaining with the North.
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The progress of the discussions during the fifth <ession was
showing some bromising stand by the G~77 but they could not
clinch the deal from the North. It was the missed opportunity of

the South.

"Agreements had been reached over most of the aspects of the code,

so diplomatic tactic- could have somehow finalised revised code
so that the formal approval was obtained for a functional code.
The outstanding issues could have beeh left to the International

Institutional Machinery.
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CONCLUSION

THE BARGAINING CAPACITY OF THE THIRD WORLD THROUGH THE UNCTAD
MACHINERY : LAPSES AND DRAWBACKS :

{ﬂig, Group of 77 emerged particularly to deal with |
trade and development jésues. {ts existence is based wupon the
common approach to 1ntérnatﬁona1 economic problems shared by its
member§] and their . determination to change thiir collective
periphe}al status in the g]obal'economic structure. It originated
in the first session of UNCTAD and since then has been the main
spokesman of the Southern challenges through the institutional
framework of UNCTAQ,//

Among the undeniable accomplishments of Group 77 are
effective cohmunication system and a sense of togetherness in the
South, in addition to a comprehensive articulation of the
shortcomings in the post war international economic system through
what might be called An Agenda for Action.2 UNCTAD took it upon
itself ‘to help the South to eliminate most of egregious forms of
misery and to improve the overall prospects of the Third World. In
the Jast two decades'UNCTAD emerged as the méjor and perhaps the
most powerful seat of multilateral developmental diplomacy which
would be geared to voice the demands on the cha]]engesaof the South
in the international forum at any point of time.

As the Group System of negotiation rose to prominence
in the procedingS”;¥ ﬁ&CTAD, it continued to lay the ground work
for the maturing of the 6-77, the representation of the unity of

the developing countries to overcome their bargaining weakness and
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evolve into a group to be reckoned with in global decision making
on various issues. Therefore it emerged as the first step to
attempt to revise the shift in the bargaining powgr between tHe
-resource produces and the industrial manu}acturers.

_Qggggin features of the G-77 grew to characterize its
role in.the internétional forum (UNCT&EEjIE};g;,IEE; péwer of sheer
numbers in the membership of the group gives it a weightage iqﬁ the
forqﬁ] where one state one vote pattern of decision makiﬁg is
encouraged. Through 6-77 the poor states emphasize the most
important po1i§icé] norm i.e. the right to participate effectively
in global negotiation, §ggggg,[gh§ group not only. has three
regional groupings but also embodies a cultural, political and
economic diversity of the periphery.| Together these elements have
encouraged the articulation of extreme demands for changing the
decision making  procedures and the policies and interest
coordination by the developed states of the South through the
various ‘dnternational institutions. Third,|since 6-77 has not
evolved any permanent institutional frame work for actieﬁ] it
places emphasis on egalitarianism and pluralism so that a wide
range of issues get the maximum coverage, thereby doing justice to
a large membership and helping to sustain the group as a single
bargaining unit through the global negotiations. Yet tﬁése vary
characteristics of the Group of 77 become responsible in creating
certain deficiency in the bargaining methods of the South as a
whole. The emphasis on pluralism, egalitarianism, and rotation of

'1eadership has tended to weaken its Jleadership structure. The

organizational drawbacks of such a multifacated group alongwith its
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lack of specialization -dehy it .any scope for much required
f]exibi]i?y.q ‘ _
[}p the last few decades the attitudes and postures of
bdth sides have not been conducive to prbgreéi] The developed
countries haVe tended to favour the status quo mainly because -of
their reluctance to move towards a non\paryicipatory international
system., Thus they have adopted a passive approachm leaving the
South to propose subjects for negotiations. For example the
negotiations for the Code of Conduct for transfer of technology.
Eégve1oping countries, on the other hand, have been
more politically rather than technically oriente{l It becomes clear
from their group positions during the negotiations on the .Code.
From the outset they are concious of the 1inequitable nature of
international economic relations and are convinced of the need for
basic change. They tend to see the West directed economic forces
‘as  largely responsible for their economic problems and play down
their own domestic factors. As a result they come out with bold
and far reaching proposals for change many of which. have been
technically unrefined and politically unreaslistic. [Egst1y the
content and assertivness of their demands are determined largely by
the need to maintain solidarity and unity in_the face of diversiti]
Therefore North South negotiations have a confrontational attitude
which generates mistrust on both sides. Ebgrefore, progress on

real issues have always been difficult in such situationéz]
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EFFECTIVENESS OF UNCTAD

UNCTAD has a very significant role to play since in
the current phase of world development. The complexity and the
interdependence of every issue are placing unprecedented demands on
the capacity of the developing countries. The indications are that
the demands are going to be even greater' as the negotﬂations move
closer to the stage of adopting concrete agreements. The issues
thqmse1ves have become more technically complicated requiring more
specialised expertise. This are;evident by some of the issues
which have been taken up for negotiations. For example one can
cite negotiations for the Common Fund, tommodity, price
stabilization, transfer of technology, regime to regulate the
exploitation of the sea bed resources, etc. Now the international
decision making is spreading to other areas on a more
interdependent and higher level of specialization. °

The position of the developing countries is of a
highly unequal status when dealing with such complex 1issues in
comparison to the OECD countries as well as the CEMA group. The
UNCTAD secretariat in this respect emerged as the god father of the
developing countries. At every stage it helped by providing
experts who could help in drafting out their background vpaperé,
prepare their stands on specific issues and also .design the
strategies. In such circumsxénces, as we have seen during the
phase of preparation of négotiatﬂons for the Code of Conduct on the
transfer of technology, UNCTAD had helped to build wup an
international opinion by bringing out extensive and analytical

studies. But over a period of time UNCTAD's effort to help
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the developing South to participate in complex global negotiates,
has lacked a sense of priorities. As R.S Walter points out the
ook of the organisation seems to be pushing simultaneously on too
many fronts which leads to a number of problems. It spreads the
resources of the UNCTAD Secretariat too thin. A repulation for
expertise and production of technical studieé of consistentfy high
quality are among the most effective instruments at the disposal of
an infernationé1 organisation Secretariat for achieving its aims.
With action on so many fronts the UNCTAD Secretarial simply has not
been ab]e to produce, consistently,reports of high technical
quality. This has hindered its attempts to change the policies of
other international agenqies.7 >

A great degree of ﬁnconsistency also arises because
the developing countries have on numerous occasions voiced their
strong support for a particular programme in UNCTAD, but failed to
push for the same programme with the same intensity 1in other
international organisations. Because of these inconsiétancies, only
the rich countries are shifting the true locus of decisions to a
narrow a}enas wholly within their control. In forums 1ike IMF,
World Bamk and GATT the exclusion of the poor occurs only due to
their Jack of wealth. Hence the South is compelled to force some
concern to its problem with whatever power it can generate from
within itself.

The failure of the existing institutions to cater
adequately to the interests of particular groups of countries Hhas
lead to its proliferation and promiscuity. Another problem

developes because of compartmentalization of institutions which
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have prevented - 1inked issues from receiving'effective attention and
coordinated treatment. A good egamp]e of this disadvantage is the

riva]%y between GATT and UNCTAD.

Impact of Groups on Bargaining

, After the formation of UNCTAD the South used the 6-77
mainly as a vehicle for their bargaining bower in. the international
arena. ?Ver the years pitting of groups against each}other i.e the
developing countries of the South (6-77) and the developed
countries of the free market (OECD) plus the planned economy
(COMECON) , has . become a seemingly permanent feature of
international relations. But this process of internationalism
through the multilateral approaches is showing signs of
disenchantment. There 1is a universl dissatisfaction with the
North-South dialogue. It is evident that UNCTAD is becoming the
target for closer scrutiny.

_ There are two principal views about the éroup system.
On the one hand is the opinion of the North that the solidarity of
the G-77 is néthing more than rheotoric, a temporary phenomena, not
to be taken seriously. They consider 6-77 as a mere diplomatic
gloss covering up a variety of differences.9 The bargaining
strategy followed by G-77 ﬁs'facing the challenge of the overtures
of Lthe North in attempting to 'divﬁde.and weaken' the position of
the South. Their coalition has not come unstruck. The motivation of
the North s 1largely to combat the South since it called into

question the privileges in the present economic order.
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On the other hand we have the enthusiastic supporters
of the South. They see the coalition of the South as the path to
sa1vation.of the have hots. Over the time the speculation has been
on how to establish more manageable ways to structure the basia
North South debate.

More often than not the Group has been criticised for
being nothing more than a rhetoric coalition. UNCTAD had been a
very sure and secure platform for the South to ~ initiate
constructive global negotiations. But as Robert Ramsay points out
- " Jinspite of UNCTAD the Rich has continued to get Richer".10 The
birth of UNCTAD had been a major event in favour of the developing
South, but it has not been used to its actual potent#a1. From the
point of view of the South, the need is to focus on development
problems; to identify a common set of grievances and to help launch
a dialogue between the North and the South. However, North has seen
UNCTAD Targely as a safety valve which has contained the process of
radical calls for effective change. Thus undoubtedly the group
system has failed to reflect the global economic realities and has
not been able to build the required momentum for chaﬁge. At this
juncture, more than two decades later the Tiabilities of the
process have become more and more prominent leading to a great loss
in the bargaining profile of the group. Its role has been
diminishing and its stance weakening, leading to an unavoidable
stalemate in the North-South negotiations. All these factors are
affecting UNCTAD, turning it Into a forum for discussion without

any impact on the real worid. 2
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6-77's bargaining through UNCTAD goeé through many
stages of preparation. The Group's thrée regional groupings causes
preparation from separéte initial po.itions whose reconciliation at
the group level introduces its own inflexibilities. This tends to
introduce such delicate balance that failure to reach an agreement
on any one issue deTays and hence prevents consideration of others.
Divergent national interests also encourage vthe" tendency to
maintain the bargaining. at)the broad level of principle. The
balance thus struck in establishing the group's positions is
therefore 1inherently fragile. It introduces a signhificant measure
of rigidity into the negotiations. Reluctance to endanger internal
compromises pre-empts effective bargaining and mitigate against
optimal and creative solutions. |

The group's practice of rotating its Chairman and
sometimes its spokesman and negotiators among regionhal groups at
regular intervals together with routine changes in the national
delegations adds to the difficu1ties.12

The need of the hour is to reconstruct the group
system of negotiation and rejuvinate it into the realities of the
world economic relations. The lowest common denominator outcome to
formulate the group position has proved to be a very rigid stand
which has very limited bargaining scope and it does not satisfy
anyone. UNCTAD is still the most important forum for the South.
. Thus bargaining strategy needs a systematic issue based overhauling
to meet . the challenges of the future of the ecohomic relations

among the community of increasingly by interdependent states.
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SPECIFIC FEATURES OF DIPLOMACY GF THE SOUTH

As opined in most of the explanations of the
structure of dependence of the South, the North is held responsible
for the misery of the poor in international relations. = The South
-when constructing their challenge to the North across a diplomatic
front more often than not points accusing finger at the ‘culprit
North'. Their entire arrangement seems to revolve around . the
central belief that Nofth owes them the reforms they desire and
" they are just demanding their dues. This a]titude cause the South
to enter into negotiations with a very radﬁc;1 stand in response to
which the North gets into the armour of defensiveness. $So at the
very onset the Southern negotiations stand to lose the chance of
finding out how far the North can move to negotiate -their far
reaching problems. Also the radial spokesman often make diplomatic
sessions run into a rhetoric lecture which the North never takes
seriously. Thus' even though many of the South's development
problems reach the center of international agenda, taking any
action for future reforms on them becomes an impossible task.

One could observe that South-North bargaining is
viewed more as a one)sided initiation and demand tactics which
never really succeeds in involving the North to a whole hearted
participation. Over and above this trend, most of the issues
raised in the forum of UNCTAD require vast areas of considerations
1ike the Integrated Programme for commodities or the Code of
Conduct on transfer of technology. They demand wide ranging
agreements over varied forms of issues. Mostly it has been seen

that after a lot of diplomatic effort the North did agree to some
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of the demands of thé South, but never on the complete agepda of
demands. Failure of the South's diplomacy reflects in their
inablity to capitalize on whatever 1it£1e gains come their way
It happended during the Common Fund negotiations and also during
the negotiations for the Code o% Conduct on the Transfer of
Technology. This further devalues the ‘negotiating stand of the
South during global négotiations. In addition, as a negotiating
unit the South fails to make meaningful compromises, to bring the
North down to rea1i$t5c functionalvagreements which would be its
first step toward a new world order-. ' -
Finally the position of the South ‘in  global
negotiations is'conditioned by the composition of the South itself,
What constituted .South two decades back has undergone a lot of
changes. The differentation betwen the OPEC countries, the newly
industrialized countries, the powerful members like India, Brazil,
Argentina, ahd the nearest developed countries is widening further.
They are all pursuing their places in the global order in their
individual capacity. This can be catastrophic to the interests of
the South in the global negotiations.

‘Before the South breaks into another rich and poor
nation relationship, using the level of interdependence an attempt
could be made to use the fragmented trends of modernization and
development to change the entire profile of the South as a
negotiating body. South South cooperation has been at the basg of
most of the strategies of the South during bargaining with..the
North. But when the real juncture of problem comes the South South

strategy falls pray to these internal differences vrather than
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sticking up for each other. In such sﬁtuatién the North enjoys a
diplomatic power over the South, since the very solidarity with
which the South hopes to bargain with the North can break down to
small fragments of power which they can be manipulated with
considerable ease.

South -South cooperation is being bromoted by the
efforts of the South Commision headed by Julius Nyrere. This
belongs to the 1lineage of gToba1 Blue ‘Ribbon. Commissions on
“international development issues which began with the Brandt
commission in the late 1970s. Palme Commission was followed by
Brandtland. This is a multilatera) bpdy.which is funded by a
variety "of national and international sources. It runs many a
groups, o}ganization and institution. The recent report of the
South Commission ; js a detailed, lucid, well organized report of
six chapters through which the concern for the divided vwor1d and
the worid in transition crystalizes. Subsequently it deals with
the tasks of the Soch which form the main body of the work. It
emphasizes the promotion of people oriented, democratic, poverty
eradicating, basic need fulfilling, science and technology based,
environmentally compatible, and mutually cooperative developments
and to restructure the global relationships using South'’s unity and
solidarity. But the work omits the mention of the various intra-
South failures, also the growing hetrogenﬁty of the  South in
diverse respects and diffent levels. |

Thus the key question arises as S. Guhan pointed out
whey so many countries have failed to follow these self evidently

sound and sensible alternatives.
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With the changing priorities in the global economic
relationships the south has to organise and reconstruct its
solidarity. A structure of G-77 decisions mﬁking must evolve which
should deal with the problem of the South, providing all types of
consultations, thus creating a set of principles and norms which
would repregent the South as an organic whole.

In the final lines one could hope that before Tlonhg
the pfecarﬁous insecurity of the south is won over by a rejuvinated
attempt at South -South cooperation sb that the global negotiations
are taken as a challenge to the South in concrete and realistic
_terms.- Through these stages of'deve1opment our bargaining stand
could evolve from its curent béée of lowest common denomenator to a
base of that "pereto-optimal solution where everybody is better off
and nobody is worse off than they were before".15

Such a bargaining strategy would be seen with trust
by all the Southern countries, overriding the small differences

which can be tackled at the level of South-South negotiations.
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THE CODE OF CONDUCT BY G-77, GROUP B-AND GROUP D COUNTRIES
(Source : P. Roffe, International Code of Conduct on Transfer of
Technology, Vol 11 1977, Vol 12 1978)

(A Proposed code by the Group of 77

The main principles and objectives o% the code, as set
out by the Group of 77 are the following :-

(a) the strengthening of the national capabilities of all countries,
in particular  of the developing countries

(b) improving the access to technology at fair and reasonable prices
and costs, both direct and indirect, and to regulate buéineés
practices{?particu1ar1y thoée‘arising from transfer:pricing and
transfer jaccounting.

(¢) the promotion of the unpackaging of transactions with regardto
the coice of various elements of technology, evaluation of
costs, organisation and forms and institutional channels for the
transfer of technology.

The Group of 77's approach to the scope of application
of the code is that it should cover all types of technology
transactions, of proprietary and non  proprietary technology
irrespective of its legal form, including transactions associated
with the establishment and operation of wholly owned subsidiaries or
afiliates of transnational enterprises and other foreign enterprises
and of joint ventures with varying degrees of foreign ownership.

In the view of the Group of 77 the code should
recognize the right of all states to adopt Tlegislation, policies
and/or rules for the regulation of the transfer of technology
operations, including measures such as é§a1uation, negotiation,
registration and re-negotiation of agreements and  arrangements
involving technology transations.

On the reguiation of practices and arrangements
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involving the transfer of technology the Group of 77 has set forth a
series of provisions that state that such transactions shall not
include practices Qor arrangements which impose restrictions that
directly or indirectly Have adverse‘effects on the national economy
of the receiving country and/or impose restrictions or limitations on
the _deve}opment of techno]ogﬁqa1 capabilities of the receiving
country. The group of 77 1ists forty practices and arrangements
that parties to transactions shall not empjoy.

The practices and arrangements regulated by  the
proposed. Code fall under six different categories, as follow :-
(a) governing the use, adaptatiqn and assimilation of techno]ogx, and

development of technological capabilities of the techﬁo1ogy
receiving country, e.g. prohibition or restrictions on the use of
the technology. after the normal expiration of the agreement

(b) concerning further acquisition of technology by the acquiring
party, e.g. limitations upon the access of the recipient to new
technological developments and improvements reTated to  the
technology  supplied.

(c) concerning the commercial and techno1ogica1. freedom of the
acquiring partye.g. trying the imports of inputs, equipment and
spare parts, and technical and managerial personnel to a specific
externé] source, and thus making it possible for enterprises to
charge higher than normal prices for them.

(d) related to payments e.g. obliging the recipient to convert
technology payments 1into capital stock.

(e) concerning the duration of the transaction e.q. requireﬁénts that
the recipient make payments during the entire dufétion of
manufacture of a product or the application of the process
involved and, therefore, without any specification of time.

(f) other practices and arrangements, such as those exempting the
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supplier from any liability consequent upon defects in the goods
produced by the recipient with the help of the technology acquired.

) The forty practices are considered incompatible with
the principles and objectives of the code and shall be null ‘and void.
Exceptionally, some of these practices and arangements might be
deemed valid if it is determined by the competent national authority
of the technology receiving country that it is in its public interest
and that on balance the effects on its national economy would not be
" adverse. ,

The group of 77 draft then provides for guarantees that
enterprises sypp]yiné technology should grant in transfer of
technology transactions. At the same time guaféntees are to be g{ven
by enterprises receiving technology.  Governments of technology
receiving countries may require additional guarantees to be included
“in technology transactions e.g. that the technology is the most
adequate to meet the particular requirements of the recipient, given
the supplier's technological capabilities.

The code proposed by the Group of 77 1ists a number of
measures that governments of developed countries shall grant as a
matter of special treatment to the enterprises of developing
countrizs. Among these ispecia1 measures, the text refers to
preferential arrangements ensuring that the industrial property
rights granted to a patent holder in technology supplying countries
should not be wused by him to restrict imports of products fronm
developing countries. It also includes measures such as the untying
of credits and granting of credits on term§ more favourable than the
usual commercial terms for financing the écquisitﬂon of capital and

intermediate goods in connection with technology trnasactions.

On applicable law and settlement of disputes the Group

(iid)



of 77 stresses that technology transacitons shall be governed by the

laws of the technology, receiving country and that those countries

‘sha11 exercise legal jurisdiction over the settlement of disputes

pertaining to transfer of technology arrangements between.the parties

concerned.

(B) Proposed code by Group B

The Group B draft lists among others, the following
princip1es e .

(a) the right of each government to legisiate on the subject of
transfer of technology, within the framework of international law
and with_due reéognition of existing righté and obligations.

(b) that every transfer of technology is éﬁ individual case.(

(c) that access to technology should be based upon mutually agreed
terms and conditions.

On the scope of applicaiton of the code, the Group B
lists the intefnationa] transfer of technology transactions that
should be covered by the provisions of the code. It emphasizes that
the subject matter of an international technology transfer is
technology of a proprietary or non-proprietary nature, and rights
related thereto, transfered from a source enterprise to a recipient
enterprise. The proposal excludes from the scope of application of
the code the mere sale of goods.

Further the Group B text recognizes the right of source
and recipient governments to adopt Tlegislation, regulations and
policies pertaining to the transfer of technology within = the
framework of applicable international Taw, treaties and agreements.
National regulations should be publicly available and should be
applied predictably and equitably. Changes in national regulation
should be carried out with full regard for existing rights of source

and recipient enterprises. It is also sugested that source as well
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as recipient governments should setup appropriate systems for the
~ legal protection of industrial property rights,

Another chapter of the Group B draft dea]s with
responsibilities of source and recipieht enterprises. It refers to
.what source enterprises and recipient enterprises should do teo ensure
'the maximum mutual benefit of all parties to technology transfer
agreements. Source enterprises should inter alia be responsive, to
the extent practicable, to the economic and social development
objectives of recipient countries in planning the employment of
appropriate technology, as well as guarantee that the technology
meets the description cqntained in the agreement and that the
technology, properly usgé, is suitable for the use specifically
setforth in the agreement, - |

Recipient enterprises should provide appropriate
information regarding relevant economic and social development
objectives and legislation of the recipient country, and such
information as may be required so as to apprise potential source
enterprises of all conditions and circumstances relevant to the
~transfer and use of technology, including the recipient enterprise's
ability to effectively utilize the technology transferred.

Restrictive business practices arising out of transfer
of  technology should be avoided. Those restrictive business
practices which especially have an adverse effect on tHe attainment
of economic and social development objectives are defined in the
Group B text. This provision lists eight practices that parties
should refrain from utilizing. These include restrictions in patent
or know how 1icenceg which unreasonably prevent the export of
unpatented products or components, or which unreasonably restrict
export to countries where the product made pursuant to the licensed

technology is not patented and restrictions preventing the
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exploitation of a licensed process or product after the date of

expiry of a grant, or requiring royalties to be paid for the use of
these patents as such after that date,.

The section on coopefation and special measures for
developing  countries calls for internation action among all
governments and international organizations in order to increase,
encourage and facilitate an expanded international flow of
technology.

On applicable law and settlement of disputes, the Group
B draft points out that the parties to an agreement should have the
"freedom to choose the:]aw governing the validity, performance -and
‘interpretation of the aéfeement, provided that the state whose law is
chosen either has a substantial re1ationship to the parties or to the
transaction or there is other reasonable basis for the parties
choice. The parties to an agreement should be permitted freely to
choose the forum before which disputes should be tried, and any such
choice should be given effectunless there is no reasonable basis for
the selection and the choice places an onerous burden on one of the
parties. The draft indicates that parties should be permitted to
provide that disputes could be settled by means of arbitration or
other third party procedures.

(C) Proposed Code by Group D

The negotiations take place on the basis of the
regional groups positions as expressed in their respective draft
outTines. At its second session, the group of socialist countries of
Eastern Europe (Group D) submitted for the first time a comprehensive
outline of the dra%t code of conduct. This outline matches the
pattern of the proposals made by the Group of 77 and by the Group B8

countries.

For Group D the objectives of the code of conduct

(vi)



should bé :- (a) to ensure and promote the international transfer of

technology on fair and equitable conditions.

(b) to assist in solving the social and economic problems of
receiving countries, in particular developing countries, based
on the development of basic branches of their national economies
and on the strength of the role of the state in their national
economies to establish commonly acceptable rules with due regard
to the interest of the exporters and importers of technology.

To achieve these objectives, according to Group D, the
following basic principles ‘shou1d be observed : sovereignty ;
equality; mutual benefits ;‘po1itica1 and economic independence
non-interference in the internal affairs of countries ; and
elimination of any form of discrimination, particularly that based on
differences in political economic and social systems or in the levels
of economic development.

On the chapter of definitions and scope of application
of the code the text contains, in general, similar proposals to the
ones submitted by the Group of 77. ‘It emphasizes that in bilateral
or multilateral relations states may be guided by other provisions
that are not in contradiction to those of the code of conduct.

Further Group D in recognizing the right of states to
adopt legislation and carry out their national policy with respect to
the regulation of teéhno]ogy transfer transactions, lists some of the
measures that states may adopt. The draft outline indicates that
legislative and’ other measures should be applied without
discrimination.

On the regulation of restrictive business practices,{
the Group text emphasizes that parties should refrain fromﬁ
restrictive practices or conditions aiming at preserving

technological dependence of receiving countries or imposing upon them

(vii)



a technology which does not conform’to their social and economic
conditions and development objectives. The Group D 1lists 20
practices to be regulated by the code of conduct. Those practices
relate, among vthers, to the foT]dwing i restrictions after
expiration of  arrangement, exclusive granf—back provisions,
restrictions on resgarch, price fixing, tying arrangements,
restricpions on publicity, etc. A

Ii is also provided that notwitﬁstanding the regulation
of certain abusive practices, transfer of technology transactions
could be deemed non-objectionable if the competent national
authorities of the acquiring party's country decide that it is in its
pub}%c interest and it has no substantial adversg effects on otﬁer
countries.

The Group D draft further provides for obligations of
the parties to technology transfer transactions. These obligations
of the parties fall under two categories : the pre-contractual
obligations of the parties and those of a contractual character. The
pre-contractual obligations include such matters as the observance of
fair and honest business practices in negotiating a transaction and
in performing it; the provision by the acquiring party of relevant
information concerning the technical, economic and social objectives
and legislation of the acquiring party.

The contractual obligations correspond to supplying
party guarantees, supplying party representations, acquiring party
guarantees and guarantees by both parties. The supp1yﬁng party

~should guarantee, 1ntef alia, that during the validity of the
Lagreement and upon terms énd conditions stipulated therein, the
acquiring party shall have access to all improvements related to the
technology transferred; and, that where the acquiring party has no

other alternative than to acquire goods or services from the
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supplyﬁﬁg party, the price should not be higher than current world
prices for goods or services of the same quality offered on
comparable commercial terms and conditions. At the same time, the
supplying  party undertakes that the technology will meet the safety
and environmental requiréments of the law in the receiving count}y
and that the rights of thé technology tfansferred belong to him.
Among the guarantees that the acquiring party should give, the draft
provides that the techn51ogy transferred should be used as specified
in the agreement and that full payment should be made to the
supplyingA party. Both parties should guarantee the confidentiality
_of all technical and business know-how received in the.course of the
transaction. | |

The Group D draft also contains achaptér oh special
treatment in the transfer of technology to developing countries, and
provisions on international cooperation. Thére is ho present text in
the Group D draft on the subjects of applicable law and settlement of
disputes to match the corresponding proposals by the Group of 77 and

Group B.
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APPENDIX - III

THE UNCTAD CODE ON TRANSFER OF TECHNOLOGY
{Source : Dennis Thompson, "UNCTAD : Code of Conduct on Transfer of

Technology™, in H.W. Singer, Neelamber Hatti and Rameshwar Tandon,
ed., Technology Transfer by MNCs (New De1hi:_Ash1sh,1988) vol II

p710}
THE PREAMBLE : The preamble so far agreed contains some important

declarations of}princip1e that have been subscribed to by all the
participating countries.

In the first place it is recognised that science and
technology plays a fundamental role in the socio-economic
devé1opment of all countries, and particularily in accelerating the
development 6f developing countries, .- ‘

In the second p1acefit declares the belief that
technology is "key to the progress of mankind and that all peoples
have the right to benefit from its advances. Developing countries
had originally proposed that technology should be described (1ike
the fruits of the sea bed) as the common heritage of mankind™.
This, however, was successfully resisted by Group B on the ground
that technology was in fact the product of human ingenuity and that
inventors: had certain prior rights. What is  particularly
significant is the recognition, however, that all peoples have the
right to benefit from it. This gives moral force to the commitment
of the developed countriés for the negotiation of the code,

The preamble also asserts the belief that a code of
conduct will assist the developing countries in their se]ettion;
acquisition and effective use of technologies which are appropriate
to their needs, and thap a code_wﬁ11 help to create conditions
conducive to the promotion of the international transfer of
technology under mutually advantageous terms to all parties.

The preamble recognized the need to strengthen the

scientific and technological capabilities of all countries and for
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developed countries to cooperate with developing countries in order
to assist them in their own efforts in this field as a decisive
step in the progress towards the vesfab]ishment of a new
international - econhomic order™, It stressed the equal opportunﬁty
to bé given to all countries to participate, irrespective of their
social and economic system, and it emphasized the neeq for the’
special treatment to the developing countries. It also drew
attention to the need to improve the flow of technhologica)l
information so that countries could select fhe technology that was
appropriate fto their heeds. |
" The wording of the preamble is important as it not

only has an influence on the interpretation of the rest of the
text, but it indicates the degree of consensus that has been
reached by all parties on the reasons for. the elaboration of the
code and the principles to be applied.
CHAPTER-1, DEFINITIONS AND SCOPE OF APPLICATION

The transfer of technology is defined as  the
"transfer of systematic knowledge for the manufacture of a product,
the the application of a process or for the rendering of a service
and does not extend to the transactions involving a mere sale or
mere lease of goods.

Transfer of techno]oéy transactions are arrangements
(which may or may not take a binding contractual form) between
.parties involving transfer of technology as defined above. These
arrangements specifically include the following :
a.) The assignment, sale and licencing of all forms of industrial
='pr0perty {except trade marks when not part of transfer of
technology transactions) ;
b.) The provision of know-how and technical expertise in the form

of plans, models, instructions, specifications, etc. involving

W



technical advisory and managerial personnel, and also personnel
training

cl. Technological knowledge necessary for the installation and
functioning of plant, equipment and turnkey projects.

d). Technological knowledge necessary for the installation and use
of machinery etc. obtained by purchase or other means ;

e). The technological contents of industrial and technica1
cooperation agreements.

Parties vis given the widest possible meaning,
including persons, whether corporate or incorporate, public or
private, whetherﬁdwned or contro]Teq by States, and extending to
States, governm%ntal agencies, international or regional
organisations when engaged in commercial transfer of technology
transactions.

It is agreed that the code shall apply to
international transfer of technology transactions which occur when
technology 1is transferred across national boundaries between the
supplying party and the acquiring party.

This does not, however, deal with parties temporarily
lTocated in the technology acquiring country, nor with affiliates or
subsidiary companies located in the recipient country, which are
supplying technology provided form their patent company or another
subsidiary located elsewhere. The Group of 77 and Group D have,
therefore, proposed that the definition sHou1d abp]y to cases where
the supplying party does not reside or is not established in the
technology agquﬁrjng country, and to cases where the supplying
party is a subsidiary controlled by a foreign parent and the
technology has not been developed in the technology acquiring
country. This problem is further dealt with later in the chapter

on restrictive practices.
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Group B is not disposed to accept this, but is
prepared to accept that States may apply by means of their national
legislation the principles of the code to technology transfers
taking b]ace between parties within their national boundaries, and
it seens 1ikely that a compromise along these 1lines will be
acceptable. |

The 77 also wish the code to apply to bilateral and
multilateral agreemenfs between States for the transfer of
technology fdr.deve1opment needs, but Groups B and D do not find

this acéeptab1e.

CHAPTER - 2 OBJECTIVES AND PRINCIPLES

This chapter sets out in some detail the general
objectives 'and princﬁp]es embodied in the code. As these are
sufficiently evident from an examination of the rest of the text
there is no need to make further reference to them here.

CHAPTER -3  NATIONAL REGULATION OF TRANSFER OF  TECHNOLOGY
TRANSACTIONS.

This chapter deals with a sensitive area, concerning
the extent to which some limitation maybe put upon the unfeltered
right of governments, particularly of the acquiring countries, to
pass legislation within the scope of the matters dealt within the
code of conduct.

The Group B countries wished to establish two
prﬁﬁcipa1 points. The first was that the acquiring countries would
undertake to observe the rules of applicable international lTaw.
This was directed specifically to the issue of compensation in the
case of nationalisation of concessions or investments and to ensure
that it was in general terms "prompt, adequate and effective”.

This raises an issue which has been hotly contested. The
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developing countries have not accepted the tradﬁtiona] rules of.
international law as developed by western countries during the
colonial period. They contend that these rules were elaborated
without their consent and are inequitable., Furthermore since the
estab1is%ment of the United Nations and the vresulutions of the
General Assembly internatﬁona1 Taw has been "globalised™ and has
been revalued on an quitab1e basis.

The second matter of concern to Group B was the
protection of industrial property rights, and the Group sought to
ensure that developing countries should accede to the provisions of
the Paris Convention for the protection of industrial property and
abide by thema

_ With regard to the first point, it is now agreed that
the measures taken by States should be "consistent with their
international obligation™, a phrase which displays a certain amount
of ambiguity. .

- As to industrial property, it is now agreed that each
country adopting legislation should have regard to its national
needs, and should ensure the effective protection of industrial
rights granted Qnder its national law. This would seem to Teave
the protection of such rights to the countries concerned, without
importing any specific obligations 1in respect of the Paris
Convention, J

The remaining provisions with regard to national
legislation give é wide measure of Tlatitude to the countries
involved. A number of specific fields are named where States may
take legislative action. In the financial sector they may deal
with  currency regu]ations, domestic credit and financing
facilities, transferability of payments, tax treatment and pricing

policies. They may also lay down the terms and conditions for the
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renegot iation of transfer of technology transactions. They may
breécribe specifications and standards for components and their
payments, take measures for the ev aluation and the -analysis of
transactions for * the benefit of the *arties to negotiations and
prescribe for the use of lcoal and imported components.

Governments may also establish machinery for the

evaluation, negotiation and registration of transfer of ‘technology
transactiﬁns, and 1eg{s1ate aé to their terms, cbndjtions and
duration. They are specifica11y empowered to take measures to
prevent the loss of ownhership of control by -domestic acquiring
enterprises, “and for the regulation of fforeign collaboration
agreements which could displace nationa1"enterprises from the
doemstic market.
. Appropriate channels may also be established for the
international exchange of Ainformation and experience in the
relevant field. It is also to be noted that States may strengthen
their national administrative mechanisms for the implementation and
application of the code, and of national Jlaws, regulations and
policies. This-seems to indicate that countries will be free to
introduce mandatory measures that could make the observance of the
code compuisory within their own jurisdiction.

In taking all such measures countries should act on
the basis that these measures will promote a favourable climate for
the international transfer of technology, take into consideration
the interests of all parties, and encourage transfer of technology
to take place under mutual agreed faiFLand reasonable terms and

conditions.
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CHAPTER - 4 RESTRICTIVE PRACTICES

This chapter, together with chapter 5 dealing with
guarantees, constitutes the heart of the code. Chaptgr 4 prohibits
a number of . practices which have been employed in the past in
connection with the trénsfér of technology while 1its counterpart
chapter 5 deals with‘the positive obligations to be observed by the
parties.

Chapter 4 has lead to much argument and difficult
negotiation, and even the title has not yet béen agreed, The 77
describe it as "the regulation of practices and. arrangements”,
Group B ,describes it as "restrictive bgsiness practices"{ while
Group - D considers it to be "the'iexc1usion of political
discrimination and restrictive business practices”.

Basically the . restirctions are those of an
anticompetitive nature which are prohibited under anti trust laws
in developing countries in connecfion with the abuse of a dominant
position or restrictive agreement for the licensing of industrial

_property rights and know how. The prohibitions follow in the main
the stricdt  provisions that have been laid down in the United
States and in the proposed Regulation regarding patent 1licensing
agreements 1in the EEC. The Group 8 countries have tended to
regard such restrictions as being undesirable because they are anti
competitive and consider that transactions with developing
countries are entitled to the same protection as is given to the
hationals of Group B countries within their own territories.- The
77 on the other hand tend to see the restrictions not so much in
the light of anti trust, which has less meaning in developing
countries, but as practices which are essentially reprehensive
because they are unfair in themselves and represent the result of

undue influence by a strong supplying party over a weaker acquiring
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party.
The practices should be read subject to two

reservations, The first concerns.the application to  the parent
subsidiary relationship within companies, and the second is that
a]thdugh afewof the restrictions are to be avoided per sé, most of
tﬁem (unless otherwise indicated below) are subject to the "%g1e of
reason”. These two issues will be considered later.

There are 20 practices altogether on the list in the
draft. ~Fourteen are the shbject of substantial agreement, whi1e
the remaining six are proposed by the 77 and Group D only.

The first 14 are as f91]ows :
1. Grant back proviékons :

' There 1is a per se prohibition against grant back
provisions, the only outstanding issue being whether these should
be restricted, as is the proposal of Group B, to cases where they
are either exclusive without offsetting consideratioh from the
supplying party, or when the practice will constitute the abuse of
a dominant position. The 77 wish the prohibition to apply when the
grant-back provision 1is either exclusive or without offsetting
éonsideration. |
2. Challenges to Validity :

There 1is a classical no challenge c]ausg, and it s
declared that the result of the challenge will be determined by the
appropriate applicable law. |
3. Exclusive Dealing :

A FVper se prohibition exists agqinst exclusive
dealing, so0o as to prevent the acquiring party from dealing in
simitar or competing technologies or products, unless such

restrictions are legitimately necessary to secure confidentiality,
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or distributional or promotional obligations.

4. Restrictions on Research :
The acquiring party should be permitted to undertake
research and development towards adapting the technology to local

conditions or in connection with new products or processes.

5. Restrictions on use of personnel : ,

" The acquiring party should not’ be required to use
gersohne1 designatéd by the supplying party except where necessary
for the establishment and use of the technology. Nor should such
personnel be required where locally-trained personnel are availablej

or after they have been trained.

6. Price Fixing :
Price.fixing should not be required of the acquiring
party in the relevant market to which the technology was transfered

for products manufactured or services using the technology

supplied.

7. Restrictions on Adaptations :

The acquiring party should be permitted to adapt the
technology or introduce innovations in it, provided that it does
not use.the supplier's name or marks. It should not be required
to introduce unwanted or unnecessary changes. Such adaptations as
it makes should not render the technology unsuitable for the
pufpose for which it is supb]ied. |
8. Exclusive Sales or Representation Agreements : 0

The acquiring party should not be obliged to grant
any exclusive sajes of representation rights to the supplier or its

nominee, unless it 1is agreed, in respect of subcontracting or
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manufacturing arrangementé, that distribution will be wholly or

partly carried out by the supplying party (per se).

9. Tyfng Arrangements _

Tying arrangements which are unwanted should not be
imposed on the acquiring party, unless necessary to maintain the
quality of the product when the supplier's mark ié used, or to

fulfil a guaranteed performance obligation.

10. Export Restriction : ,

The provision relatihg to eiport restrictions is
still unresolved. They wish the removal of all restrictions that
would prevent or hinder exports in any way. Group B considers that
such restrictions would have to be unreasonable before they are
condemned, and should be 1limited to those which prevent or
substantially hinder exports, unless justified, for fnstance' to
prevent exports to countries covered by the supplier's industrial
property rights, where the know how has retained its confidential
character, or where the supplier has granted an exclusive right to

use the technology. Group D substantially supports Group B.

11. Patent Pool or Cross licensing Agreement and other arrangements
There is a per se restriction on patent pools, cross
1icehsing agreements and other international transfer of technology
interchange arrangements among technology suppliers which "unduly
Timit access to new technological developments™ or woﬁ]d result 1in
the abuse of a dominant position. An exception is made for

cooperative arrangements, e.g. joint research.

12. Restrictions on Publicity :
Restrictions should not be imposed on advertising or

publicity by the acquiring party unless necessary to protect the
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supplier's reputation or, marks, or for reasons of product

1iability, safety, consumer protection or to secure

confidentiality.

13. Payments and other obligations after expiration of Industrial
property rights., ' |

There is a per se restriction against requiring
payments or other obligations after the rights have‘ been
invalidated, éancé11ed or expired. Any other issue, including
other payment obligations for technology, is to be dealt with under

the appropriate‘applicab1e law.

14, Restrictions After Expiration Qf Af?angement :

This is an unsettled provision relating to know how.
The 77 wish to prohibit all restrictions on the use of technology
after the expiration or termination of arrangement or after the
know how has lost 1its secret character independently of the
acquiring party. 6roups B and D consider that the restrictions
should continue to be applicable where the technology is still
legally protected, or has not entered the public domain.

Further propsals :

The remaining six restrictions have been proposed by
the Group of 77. These deal with limitations on volume or scope of
production; the use of quality controls; the obligation to use
trade marks, the requirement to provide equity capital ~or
participation in management; unduly long duration of arrangements ;
and limitations on the use of techno1ogy already imported. The
first five of these are supported éénera11y by Group D. Group B

has not supported any of them or made any counter proposals.
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Exceptions :

, The 77 and Group D have proposed a general exception
clause to the chapter to the effect that ‘restrictions could be
accépted in exceptional circumstances where the competent national
authority of the technology acquiring country decides that they are
in the ‘pub1ic interest and without adverse effects in . other
countries.. Group B does not support this proposal.

The Rule of Reason :

Group B has attached the qualification:"unreasonéb1y“
or Tunjustifiably”™ to all those :pnovisions dealing with
restrictions above wh{ch have not been prohibited per se. This is
essentially the Anglo American approach, which recognizes that it
is impossibje ﬁo elaborate any specific set of detailed anti trust
prohibitions which could be effectively applied in all
circumstances. Some prohibitions may well produce beneficia]
effects .by giving correspondiné advantaées to the recipients. It
is, therefore, necessary to aavaluate each case individually and
make a value judgement as to the effect of the restriction. A
similar approach has been adopted by the EEC, where the
prohibitions of Article 85 of the Treaty of Rome have been tempered
by the power of the Commission to grant exceptions to them in
certain categories of cases under Article 85 (3).

The Group of 77 take objection to this attitude,
.partTy because they are not accustomed to a rule of reason, and
partly because they feel that the word "unreasonably™ will open the
door to the supplying pérty to enable it to impose restrictions in
Aén arbitrary manher in the face of the code.

— There 1is a good deal to be said for the attitude of
the 77, as it will be appreciated that under Anglo American law the

issue of reasonableness will in the last resort be determined by
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the courts. Such courts are able to hold the balance between the
interests of the opposing parties, and experience has shown that in
many issues of varying kinds the courts have had 1ittle difficulty
in eétab1ishing app}opriate yardsticks for  the evaluation of
"reasonableness” in each case. The situation, however, is
different where the code is not.1ega11y enforceable and depends on
"self interprefation" by the parties. In these circumstances it
may be more difficult for two parties to agree on what they both
regard a "reasonable”. . ’

" In the code an attempt is being made, so far without
success, to put the rule of reason into a carefully designed form
of words tﬁat will reduce the latitude that might be'givén to the
meaning of "unreasonable™. This had led to much argumént, and the
draftsmen have not got very much beyond saying that the restriction
must be evaluated having regard to all the circumstances in the
1ight of the objectives of the code.

It may be noted that in the formulation of the UNCTAD
Set of Equitable Principles and Rules on restrictive business
practices a similar situation existed, which was resolved by the
use of a phrase prohibiting restrictions where they "limit access
to markets or otherwise unduly restrain competition™. This appears
to have been accepted by the 77 in the hegotiation of the
Primciples and Rules without difficulty, although there would seenm
to be 1ittle to choose betwéen "unreasonably and Tunduly”.
Commonly Owned Enterprises :
. The sec?nd general issue outstanding concerns the
transnational corporations in cases Jhere the international
transfer -of technology takes place between the parent and its

subsidiary, or between two comanies in common ownership. In such
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circumstances the members of the group forming the transnational
corporation may already be subject to internal restraints, which
may be considerable. A balance must therefore be found between the
Jegitimate interest of the group as a whole and the effective
transfer of technology. ‘

The Group of 77 propose that in such cases the
restrictions existing between commonly-owned enterprises should be
looked at in the 1ight of the code restrictions, but that "such
practices may-be conséidered as not Eontrary to the provisions of
the code 'when they are otherwise acceptab]é and which do not
adversely affect the transfer of technology™.

The attitude of Group B is a different one.  They
consider that "restricfions for the purpose of rationa1iiétion or
reasonable allocation of functions™ between parent and subsidiary
wi11 norma119 be considered not contrary to the code "unless
amounting to an abuse of a dominant position of market power within
the relevant market, for example unreasonable restraint of the
trade of a competing enterprise”.

This issue, too, has also been dealt with in the
Principles and Rules for restrictive business practices, where it
has been provided in a footnote, that whether acts or béhaviour
constjiute an abuse of a dominant position is a matter to be
examined in the light of the actual situation and in particular
whether they are :

a) Appropriate in the light of the organisation,
managerial and legal relationship among the enterprises concerned,
such as in the context of relations within an economiézentity and

not having restrictive effects outside the related enterprises.

b} ......
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c) Of types which are usually treated as acceptable
under pertinent national or regional laws and regulations for the

control of restrictive business practices.”

Chapter 5 Guarantees
This chapter is the counterpart to Chapter 4 and

. deals with the positive duties, variousiy describred as
"guarantees™, T“responsibilities” or "obligations™, which the code
imposes on the parties. Some of these are expressed in general
terms, others are more précise. _ ) ' '

These guarantees are divided into two parfs, those
wh%ch apply to the pre-contractual or negotiating phase, and those
which relate to the contractual obligations to be included in the
arrangement itself. |

There is one general provision which applied to both
these phases, which is that the parties should each be responsive
to the economic and social development of their respective
countries, and that they should observe fair and honest business
practices.

1. The Pre-contractual Phase :.

In the pre-contractual phase, the parties should take
into account to the extent practicable specific provisions for the
use of local personnel either trained, or to be trained in order to
take over later, and for the use of Tocally available materials,
technologies, skills, consultancy and other services. which can be
made available by the recipient.

- An  important provision relates to "unpackaging”™, in
order that the acquiring party may be able to evaluate the various
elements of the technology to be supplied. The degree of

unpackaging does not involve a complete break down of all
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components, but should provide sufficient details to satisfy -the
purposes of the recipient.

Both parties should aim to reach an égreement on fair
terms and conditiqns, including 1icence-fee;,‘roya1ties, etc.

‘Group B wishes to add that such terms should be the
reasonable’ commercial terms which are customary, while the 77 and
Group D wish the price to be non-discriminatory. The 77 consider
that the technology should be available on no less favourable terms
as those given to-other recipients.

There must be an -apporpirate exchange of information,
.and any confidential 1nformatipn must be regardeq as such by the
other party. The supp]ier.ﬁust in particular disclose to the
recipient all details knhown to it that might have adverse effects
on health, safety or the environment, together with any impediment
in the transfer of the rights or services.  The recipient must
disclose any local requirements or legislation which might affect
the position of the suppiier.

Regard should also be had to the recipient's need for
accessories, spare parts and components, particularly where non are

available from other sources.

2. Thé Contractual Phase :

The 77 and Group D consider that the following
obligations should be observed in the contractual phase. Group B
considers that such obligations should only be in accordance with
fair and reasonable commercial practice having 'regard to the
circumstances of the indiv%dual case.

These should be access by the parties for a spécified
period or for the 1ifetime of the agreement to improvements to the

technology transxferred. The 77 consider that this access need

[y
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only be given to the recipient.

Group B prcooses that there should be T"respect for

the confidenntiality and 5roprietary nature, and the use only for
the purpose and on terms stipulated in the agreement, of any trade
secrets, secret know-how and other vonfidential information
received from the other party.”™ The 77 consider that this should
not extend beyond an adequate lapse of time, and Group D considers
that the obligation shoulq end after the information has reached
tﬁe pubTié domain independently of the acquiring party.
. The‘ obligation in this'phase also cover terms to be
generally implied in such contracts, such as ihat the technology
transferfed should comply with the description and be suitable for
the purpose, if properly used, as stipulated in the agreement. The
supplier represents that it is not aware of any third party rights
that might infringe the patent rights transferred. The recipient
also undertakes to observe quality levels where the marks or
goodwill of the supplying party are involved. The supplier
undertakes to provide technical information and other data
correctly and completely and in a timely manner.

There are in addition a number of obligations
proposed by the Group of 77 and Group D but which have not received
any support from Group B. These involve a guarantee that the
technology will achieve a predetermined result under the conditions
specified in the agreement; that adequate training should be
provided for the personnel of the recipient; that spare parts,
accessories and the components should be available at the usuaT
prices ofor the period of the agreement; that the price charged.
should be broken down into each element supplied, and that it
should be explicitly determined; that where input is purchésed from

the supplier or output sold to it this should be on fair and
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reasonable terms. ,

The 77 and Group D also consider that the supplying
party should be-1iab1e for loss of damage or injury to property or
persons warising from the technology transferred or the goods
produced by it. Group B considers that there should be an
appropriate disposition concerning the non-fulfiiment by either

.party of its responsibilities.

Chapter 6 Special Treatment for Developing Countries

-

Chapter 6 to 8 deal _with copperation between
governments, which could turn out to be one of the most important
parts of the code. Chapter 6 calls upon developed counfries to
encourage the scientific and technolﬁgica1 capabilities of
devedloping countries.

Developed countreis should assist with all possible
types of information and provide the fullest access to techno]og)
practicable boty in the public and private sectors. They should
assist in the development of national technologies by facilitating
access to available research data; the growth of innovative
capacities; support for laboratories; experimental facilities, as
well as trainﬁng and research, and cooperation in the establishment
of nafiona], regional or internatfona1 institutions, particularly
technology transfer centres. Developed countries are also urged to
grants credits on specially favourable terms in respect of approved
development projects.

The only provision not yet s?tt1ed ié one calling for
preferential measures so that industrial property rights granted to
a patent holder in supp]yihg countries should not be used by it to
restrict dimports of products from developing countries. On this

the 77 have reserved their position for the time being.
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Chapter 7 International Collaboration :

The participating goVernments recognize the ned for
appropriate international col}aboration, whether between
governments, inter governmental bodieé, members of the UN system,
or the institutional machinery of the present code, in order to
strengthen the technological .capacity of all countries. ,

Such collaboration should takelthe form of exchanges
of information, ghe promotion of international agreements,
consultations, the establishment of common programmes and the
development of. scientific and technological resources  for
stimulatihg 1indigenous technologies, pbgether with action to
eliminate the double taxation 6n earnings and other payments in

respect of the transfer of technology.

Chapter 8 International Institutional Machinery :

The institutional machinery for the operation of the
code will consist either of a special committee established within
UNCTAD, or an independent committee. In either case it wil be
serviced by the UNCTAD secretariat, and be open to all members of
UNCTAD.

“The functions of the committee will be as follows :

a. to provide a forum for consultation and discussion

b. to undertake appropriate studies and research.

¢c. to consider studies and reports from within the UN systenm,
particularly UNIDO and WIPO. ’ '

d. to consider information obtainedlfrom all participants.

e. to disseminate appropriate information taken at national level.

f. to make reports and recommendations to the participants .

g. to organize symposia and workshops ; and
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h.' to report once a year to the UNCTAD Trade and Development Board.

It is specifically provided that neither the
committee nor any subsidiary organ may pass Jjudgment on any
individual government or party in connection with any ‘specific
transaction. This follows the rule already laid down by the OECD
in its guidelines to transnational corporation, and in“the UNCTAD
Principles and Rules on restrictive business practices: [he
committee must ‘also ‘establish a suitable procedure to ensure
appropriate. confidentiality. '

If the committee is established within UNCTAD, its
establishment shall be subject to the approval of the UN General
Assembly. The financial requirements in connection with the
servicing of tﬁe committee to be borne by the United Nations budget
are also subject to approval by the General Assembly.

Provision is made for the convening of the United
Nations Conference, after either four or six years, to review the
application of the code and to arrange for its improvement. The 77
wish that on this review there should be a final decision as to the
possibility of making the code a legally binding instrument.

The Provisions for cooperation between governments
may hnhot mean a great deal by themselves. They do, however, form
the basis of the mandate given to the committee within which the
participants will consult, and the spirit in which they are applied
will depend on the climate induced by the governments collectively
as well as the secretariat. It is not likely that governments will
- do much on their own, although some undoubtedly will. What is more
to be expected 1is that, through <collective <consultation,
governments will be able to identify issues and suggest suitable

action that could be generally adopted.

S



Chapter 9 Appliable Law and the Settlement of Disputes :

There are two aspects which concern the law to be
applied to the transfer of technology. The fﬁrst relates to the
substantive requirements either of the supplying country or the
recipient country. This law will be applicable by virtue of the
territorial ju(isdﬁction of the country concerned over acts or
omissions which.arebreqUired by its general law, irrespective of
“the bargain existing between the pafties.

On the one hand, this will consist of the.1egis1at?on
dealing with ;he supplying of technology; the physical condition of
the producgé supplied, requireients as to credit, restrictions on
strategic materials etc. On the other will be the 1egisiat{on of
the recipient country which will apply to the technology delivered.
The latter will be the more 1likely incidence of national
legislation and may refer to any of the matters permissible under
Chapter 3.

The second, and more controversial aspect, of
applicable law concerns the law to be applied to agreements between
the supplying party and the acquiring party, especially when one
party, generally the acquiring party, is the State itself, or an
organism closely connected with the State.

The developing countries contend that there are often
conditions imposed under pressure of a stronger supplying party,
such as that disputes should be settled by arbitration in
accordance with a law, or in a forum, where the law to be app]ied
is not'“that of the recipient country. =There are a number of
reasons for this, some of which are perfectly legitmate, as where,
for example, another system of law has a closer connection with the

technology, or where the law of the developing country in a
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particular respect is inadequate or incomplete. The objection on
the part of ‘the developing countries; is that such an arbitration
clause, imposed virtually by duress, removes the matter from the '
jurisdiction of the national ﬁounts 50 as to "denationalize™ the
issue, and is thereforé, an ébrogation of the sovereignty of the
recipient country. » '

This applies specifiga]]y where the recipient party
is itself a State. Objection is taken to certain of the arbitral
aqafds made in respect of petroleum concessions, such as the Aramco
and Sapphire’cases where the contract betweeh the State and the oil
company has been elevated to something having an exj%tence ih
international law, and which is therefore governed by the principle
'pacta sunt servanda' to the exclusion of the ;ight of the State
concerned. to legislate in the matter after the agreement has >been
sighed.

These cases, coupled with the fact that developing
countries have feit that the climate of international arbitration
in the past has been tilted against them, has led them to take
steps 1in many cases to secure that it is only their national law
which is applied. Such is the case with Saudi Arabia, followed by
other OPEC countries, as well as the Latin American countries under
the Andean Pact. This, however, is not a very satisfactory
solution for, as Professor Philippe Fouchard has said, T"deveToping
countries cannot reasonably hope,—except by inverting the sense of
domination, to secure that these international disputes should
always be submited to their own jurisdiction”. B

.The reality seems to be that there is a genuine need
for a tribunal that will be more neutral than the courts of one of

the parties to the dispute, and in fact developing countries are
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making use more -and more of such “international arbitral
institutions such as the International Chamber of Gommerce. where
_arbitrations are often held in developing countries, presidéd over
by a third arbitrator from a developing country, and sometimes even
applying the natioﬁa1 law of the recipient country. There” is
developing a better ba]énce between the rights of‘each party, and
increasing weight is being accorded to.the arguments of developing
countries. An example is the award of Professor R J Dupuy in the
arbitration between the Government of Libya and the 'Ca1i¥ornﬁan
Asiatic 031 Company and the Texaco' Overseas Petroleum 4Company
(although  the arguments "of the Libyan Government were not
accepted). Current theory does not accept the great emphasis put
on sovereignty by the developing countries, where it 1§ even
sometimes doubted whether stabilization agreementé, whereby the
State undertakes to make no change in its 1egisTation without the
consent of the other party, are.1éga1. In these circumstances it
is hardly surprising that so far there has emerged no agreed text
dealing with this topic.

Position of the 6-77.

_ The Group of 77 wish for some mandatory provisions,
and they have proposed that the law applicable to matters relating
to public policy (order public) and to sovereigntynsha11 be the law
of the recipient country, any clause to the contrary being void.
Furthermofe any contractual clause which would be in violation of
the -public policy or sovereignty of the recipient state,
particularly in matters concerning its governmental prerogatives or
its 1egis1ativé; regulatory or administrative powers shall be null

and void.

The Taw applicable to matters of private interest 1is
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to be that which has a dﬂrect,_effective and permanent relationship
with the transaction,.and the choice of law is to bé in conformity
with this rule. The law of the acquirﬁngaparty is to apply to all
questions of "characterization™, and it alone shall be applicable
to the determination of matters which may not be submitted' to
arbitration or which concern public policy or sovereignty.

With regard to the settlement of disputes, the
probosa$ stresses the desirability of conciliation before
arbitration, as do all the groups. The 77 desire, however, that
the courts of the acquiring country should have jurisdiction over
disputes arising out of thevéontract concernihq public policy or
sovereignty. The parties ﬁay choose the forum or arbitration,
provided the forum has a direct, effective and permanent
relationship with the contract, unless the acquiring country has
express rules to the contrary, and any clause which excludes the
jurisdiction of the counts of the acquiring country, shall be null
and void.

The seat of arbiration 1is to be the acquiring
country, and the procedure shall be in accordance with the UNCITRAL
rules. There shall be no review of the award on its merits, but a
tribunal of three arbitrators from the panel established by the
code are to examine it for legality (recours en nullite, or
misconduct of the arbitrators) and shall have power to annul it,
Proposal Group D : | A

As might be expected, Group D strongly favours - the
settlement of disputes hy arbitration, which is the chosen method
of settlement between the socialist countries. The partiés may,
subject to their national legisTation, freely choose the Jlaw

applicable the the agreement in respect of its validity,

’
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performance and interpretation. In the absence of an agreement on
choice of 1éw, the arbitral tribunal is to apply those conflict of
law rules which it considers applicable. The decisions of the
arbitral commissions, whether standing or ad hoc are final and

binding on the parties, and will be enforced through the New York

Convention.

Proposal Group B : ‘

Group B also favours the view that the parties may
freely choose the law app]icéb1e to the agreement, provided that it
ehés a subsiantia1 relationship to the parties or the transaction or
there is other reasonable basis for the choice. The group prbposes
with regard to choice of law, in the absence of a éhoﬁce by the
parties, that either the court trying the dispute should apply its
proper conflict of law ru1és,’or, if an arbitral tribunal, the
rules it considers épp1icabTe, a]ternativ¢1y that the substantive
law of the country to which the agreement has the most real
connection should govern the agreement. The parties should be
freely permitted to choose the court, provided it has a reasonable
basis and does not impose an onerous burden on one of the parties,
or to choose arbitration. The use of the UNCITRAL rules is
encouraged and enforcement should be by means of the New York

Convention.

The Negotiétions on this issue :

. It will be seen that the difference between the
proposal of the 77 and that of the other two groups is substantial,
and it has not been possible to bridge the gap. It was indeed on
this issue that the Conference finally broke down in 1981, at the
insistence of some of the 77. If, however, the code is to consist

only of guidelines, and is to contain no mandatory provisions, then
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jts effect on the law to be applied and the settlement of disputes
will consiét only of recommendations and will not directly affect
existing national regulations on the subjéct.

At the Conference itself a compromise proposal was
put forward by the Pres?dent to the effect that parties "may, by
common consent, choose the law applicable to their contractué1
re1at10ns; it befng understood such parties shouid recognfze that
such choice of law may be limited in some or all of its effects. by
the relevant national law, including public policy”, and they may
also have recourse to arbitration where the relevant laws of the
partigé do not prohibit it. The UNCITRAL rules and the New York
Convention should be applied.

It seems to be reasonably clear that if the proposal
of the 77 was jfto be substantially met, this might have the effect
of disrupting the edifice of international arbitration which has so
far been built up. If the recipient country is to be able to
invoke its own sovereignty in respect of disputes affecting its
contracts, there will be no certainty on the part of the other
party as to what the effect of the agreement is going to be. This
is hardly a situation which technology suppliers are likely to
accept, nor is it in the long run in the interest of the recipient
countries  themselves. There seems 1little reason for  the
unnecessary invocation of the doctrine of sovereignty, which is in
any event archaic and pernicious when carried to excess, whereas it
15 .eminently desirable that-engagements should be met in accordance
wi{h the promises made at the time of.the negotiations.

The developing countries cannot expect, therefore,
that there will be agreement on any provisions in the code which

will substantially change the existing system. Such changes as
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they may desire will take longer and will have to be pursued within
a -wider framework. If they wish to see a successful and timely
conc1us%on to the negotiation of the code the 77 may 1in q]]
probability have to accept the proposal on the lines put forward
above by the President.

Chapter 10  Other Provisions

No proposals have so far been made for this chapter.

The unsettled points are still being studied by the
Interﬁm. Committee convened by the General Assembly, and i{ may be
V possible to make some progress. The difficulty is that many of the
disputed points dea] with issues that go considerably beyond the
scope of the.code and raise fundamental questions wﬁich can hardly
be settled within the framework or within the time scale of the
code.  Some major adjustments would be required which are not
1ikely in the present international climate to be forthcoming. The
most that can be hoped for would seem to be some compromise that
would contain the unsettled issues until they can be resolved on
some future occasion.

The negotiations might be considerably expedited by
an early statement, in which all groups might join, recognizing
that the code would not be given legally binding force, at least
"initially.

An  unknown factor at present is the attitude of the
Reagan Administration to the negoations. As the United States is
by far the largest net exporter of technology, any agreement on a
code without the United States would have 11tt1e¥mean1ng. IUf  the
present Administration is prepared to contﬁnQé to accept the
position which has higherto been consistently maintained by the US
delegation, whereby in common with all the other participants, it

fully endorses the right of all people to access to technology on
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fair and reasonable terms, then it may be possib1e_ to achieve
general agreement. If on the other hand the United States is
determined to preserve its monopoly position without regard to the
interests of the rest of the world, then it may be that the United
States will not participate further.. In any case it would be
realistic not to expect much in the waybof further concessions.

In these circumstances what ought the developing
countries to do ? There is a school o f thought particularly among
some African delegations, that it is better to have no code at a1l
than a bad code. To make this choice, however, may méan that the
ipossibi1ity of a code will be lost for many years, and perhaps even.
for ever. On the other hand, if steps are taken now to accept as a
first instalment what is being offered, there is always the
possibility that it may in the future be improved. Such is often
the experience in international afairs, where scarcely any country
gets everything it wants. A great deal will depend for the
effectiveness of the code on the multilateral consultations that
take place after the negotiations are over, and if there is a good
climate in this vrespect the prospects of improvement may be
considerable. -

A more difficult choice has to be faced should the
United States refuse to take any further part in negotiations, or
refuse to accept the code when it is finally agreed. If all other
Group B countries were to accept it, then it would probably be of
general advantage to proceed with it. Even if the United States
were to vote against it at first, there is always the possibility
of it being ac cepted by the United States at a later date. If,
However, the rest of Group B or the majority of Group B do not

participate the 77 will be faced with a further difficult decision.
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Without the participation of the technology suppliers
in Group B there would be no hope of any kind of cooperation
arangements. As far as the chapters on' nétiona1 legistation,
restrictive practices and guarantees aré concerned there is a great
‘dea1 of ground which is subject to general agreement, and it “would
be comforting to think that the area already -covered by consensus
would be genera11y.accepted, as it may be sometimes at present, as
duide)ines by al the present participants. It may be that as the
code is not comp1eté such a suggestion might not be acceptable, and

the guidelines would fall into disuse.

The alternatjvebwou1d be for the Group of 77 to take
up - the subject on their o@n, with or without other countries from
Groups B and D. The 77 would then have the choice Qf negotiating a
convention among themselves, as technology recipients, prescribing
the terms on which they would be prepared to accept technology.
Such terms could then be of their an choosing, remembering only
that if they wish to attract technology, the developing countries
must be willing to prescribe terms which are regarded as

~satisfactory by the suppliers as well as the recipients.
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