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INTRODUCTION

Nationalization 0f foreign prop2rty hac played an
.important role in the ccononic dovelop—ont of the Third
Vorld since Vorlad War_Ilo The otructurc of tho polit ical
organigsation is bacod on nation ptato. Vhon United Hatiors
was founded thore vwore only £ifty ctatos. Today, thero
arc more than ono hurndred and £4€¢y. Thig hao brought shout
a chanzo in values. The collepooc of coloniclion 1o &
political reality todey. Tho vorld cocloty conois s of
poor and rich nationg, and it ip algo dividod on idecological
grounds. Attaincant of idoological pority ic en nnrealis tic
goal. Similarly, elning at equelity in the dictribution of
veal th ray sound utopien, but ell nations enjoy oquality
before law. The now political ard gocicl roslities of the
contemporary world ontail rostiructuring 16 on tho baois of
a new intermational legal ordor. Tho nouw intornationnl
legal order psed not bd obtainadd by rovolution, but through
lawful acts of state vithin ito torritorial jurigdiction

ard by & propsr oxcreisoc of its logal pouwor,

The developing couuntrics have a logitirate aspiration
to change their cconomic conditions to tho botter. Thay
no longer are willing to remain cs paspivo objocts of
international law. But dospite their otruggle and their
faith in e31f~help, the nature and charcecter of traditional

international lav forces then to eccopt cortain confitiono



11

for the development of their cociotios, The ocononic,
technological, namagerial nusclo of tho dovelopad count-
ries prevents tho ﬂoveloping ptates fron attaining thoir
developnental objectiven, Lav ip accopted oo on ipgytrucant
of chenge in national gocioties. But, unheppily, i¢ hao
come to play s nagetive role on the intornational pland.
Uhenever a conflict of interest arisco botucon otatco
international law tpnds to Zavour tho rich and pcuorfnl

by an insictence on thie ptates quo. Such confliocto

plague gsovereign otatos all too often, and in moot cagses
lead to a political conflict. This 1o the perennial
problem between developed ari doveloping otates. Bug

there 1s an alterpative, A4An industrialised otate looko

for rarkets for 1its products arnd a dovoloping otate raedo
a reliable supplier_of such goods. International grede in
indugtrial products, hovwevor, is riven with conditiong
imposed by the o tronz on the veak, Ly the rich on tho poor.
Internationsal lew, unfortwmately, londs ito ippricatur to

such unfair practices,

" Socleties, 1like individuals, dovolop through proce-
sges of evolution and chango, Lav nust chenge with tho
- changingy confitions and noodo of cocletios, and with tho
changes in valuss ard in accordenco with the roalitioo of
international trade and oconomic rolations. Law, in parti-

cular, relatinz to rogponsibility of otetos for treatcont
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of alien property can not yvorain immune to thic principle
of -wevolution and change. Tho present study endoavowoc 0
highlight this problem by reference to casocs decilod by the
Iran-US Claiﬁs Pribunal reioing iscsuzs of oxpropriotion,

The Islardc Republie of Iren and United States of
Amarica concluded a clain gettloment agreonont on 19 January
1981, The_Governmant of the Democ:atic ard Populayr Roepublie
of Algeria, acting as intercesdiary, holped in providing o
nutually accoptable resolution of the dioputeo Lotween tho
parties, One aspect of the nultiple polution roeleted to tho
ternination of all litigation B3 tuweon the Govornconts of each
party and to br;ng about tbk> gottlersnt ond torm&natioﬁ of
all such claing. Accordingy to the procoduros providod in vhat
has comra to be known &g the Algiors Doclerations, particularly
the one roelating to the clairs settleront, tho United Statos
agrecd to torninate all logzal proccedinzgs in Unltod States
courts involviny clainsg of United States porocons and ipd titu-
tions against Iran and its state enterprises, and ta nullify
all attachcants and judgerents obtainsd thoroin. Yhe United
States pledged that 1t io ard it will k2 tho policy of tho
United States not to intervene, directly or indirectly, poli-
tically or cdlitarily, in Iran's intornal af2oiroe

Article ITI of the Clair Sottlerant Doclarction provides:

An international arbitral Tribunal (the Iran
United States Clairs Tribunal) io horoby



established fe¢r the purpose of decidipz clalrs
of nationals of the United States ageimt Iran
and clairs of nationals of Iran egainct tho
United States, and any counterclain vhich arigoo
out of the same contract, trancectiong, or
occuranco that condtl tutes tho subjest cottor
0f the nationz2l's clain, 1f such claipp and
counter clairs are outstanding on tho dato of
this agreerant, whother or not £iled in ony
court, ard arisoc out of dobts, contraosio
(includinz transactions which are tho cubjocot
of letters of credit or bank guarantocs)
oxpropriations or other waasuros affooting
property rights. (1)

Article V of the Claims Séttle:ent Doclaration providoo:

The Tribunal shall docide all cases on tho
basis of respect for law applying ouch choico
of lav rules arnd principles 0f comrorcial end
international lav ag the Tribunal dolorninco
to be applicable, takinz into account relovanst
usages of the trade, contract provisiono and
chanzed circurstanccs.(2)

The international legal cormunity welcor2d the ceptable
ishr2nt of the Tribunal for obvious reasons. It woeo expected
to resolve sor2 knotty legal problemo that pector the world
conmunity and give a push to the'progreasive dovelopnont of
international lav, Mr, Eric Suy, Under Secrotery-Gonsral and
the Logal Counsel of the United Nations, obgorvod that tho

decioions and awards of the Tribunol will contribute to tho

1 Iren-US Clairs Tribunal Roports (Ccobridgo, 2963),
voi.f, pP.Y.

2 Ibid., p.11,
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developr2nt of international economic 1o in relotions
betveon North and South in the context of logal principleo
concerniny nationalisation and oonpensat.!.onos 'Etsiovuork
oeeln to analyse the de_cioions pado by the Tribunal oa fowr
cages of expropriation, Thesc ceses, it will bs noted, belio
the expectations of the internatiomal legal comrunity. The
Tribunal was not able to sfopt an offecotivo approach to tho
doveloprant of interpational occononic lavw, particularly tho

ons relating to expropriation,

One of thoe rain reageps f£or tho Tribunal®o follure ig
that the Tribunal geemg to have ignorod ito randato $0 consider
“changod circumctanco” in the commareiel and industrial lifo
of on2 of the parties vhich had onporiencod o unique Revolution,
iwvolviny & drastic change in ito cultural eond cconoriic life,
The Iranian socioty had exporiencod moarly vielont changeo in
the di stribution of proporty, and its rcatural resourcos, and
in ondinz unrcasonable privilegos of a orall gection of
society vhich had collaborated with forelignors in oxploiting
the resowrces of the country through inpropor banking
activities, interrational contracto, cutual cooporation agroc-

c2nts, otec. The Tribunal refuscd to taky thooo factors into

3 Eric Suy, “Settling U.S. Clairo Apgsingt Iran Through
Arbitration®, Acorican Journal of Conmparative Lau,

vol.29 (1981}, 7p.523-520,
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consideration. The conditions of trade and contracts were
evaluated by the Tribunal in such a way as if two equal

parties with reasonable attltudes and good faith were oentering
into international obligations. The Tribunal in fact seems

to have lost an opportunity of creating an equal and acceptable
basis for the North and South dialogue. It adopted a method

in relation to the payment of interest, and evaluation of
property taken that is hardly conducive to the development of
international economic law, It may actually have helped in

the development of ambiguous and unholy norms in international

arbitration procedures,
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Chapter - I

A REVIEV OF THE EXPROFRIATION CASES

A. THE AIG CASE

Claims of Ardrican International Group

On 20 Octobar 1981 Ararican Intercational Group Inc.
(AIG) filed its otatersnt of clain against BIMEN IRAN pecking
compensation for the nationalisation of an Iraniocn insursnco
company in vhich AIG had an Roquity® ingorest. AIG clalcad
that the Governcent of Iran had nationalizod tho Iran-Anoricam
Insurance Company (Iran-Americs) on 25 Jumo 1979, Iran-
Ararica origimlly sterted its oporation on Dococher 1974, It
wan' organized as an Iranian Public Joint Stock Conpany bkaving
10 per cent of sharos 1 csvaod cach with four Acorican companioo:
(1) Acsrican Life Insuranco Conpany (ALICO), & corporation
organized under the lawg of tho stato of Delawonoe, USAj
(2) Acsrican International Reinsuranco Company Linmitod (AIRCO),
a corpcration organized unfor the lavwso of Bornuda; (3)American
International Underuriters Oversoas Lioited (AIUO), o corpor=-
ation orgamized undor the laws of Bermuda; ond (4) Tho Under-
writer Bank Incorporatcd (UBANK), & corpcration organized
under the lavws of tho State of Connecticut having 5 per coent

of the shares inssued in its nara,

1 American International Group Inc., and Arsrican
Insurance Company v. Bemch Markozi Iran, Caso No.Z2,
Avard No,93=-2-3,
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All the four companies were wholly subpidiarios of

AIG.

On 25 Juns 1979 all imurarnsc conpanioo opcroting in

Iran vere declered nationalized by the Lav of Nationslization

of Inpurance Corporatioqg.z

AIG contended that the clain aroge out of “oxnproprio-
tion® orﬂ"other coasures® affecting "property righto® within
ths caaning of A:ticle 11, paragroph I, of tho Cloirs Sottlo-
cent Declaration. The AIG in 1its otatorent of cloin caintai-
ned tlmm3

(2) Nationalization of Iran-Amorica was & violation of
international law; (b) was not accompanied Dy "prompt®,
®"adequato”, and "effective® compemsation; and (c¢) had vielatod
the Troaty of Amity and Congsular Rights of 1957. Thorefore,
ALG pought payrcznt of Yjust® compensation oqual $o tho “full
value® of thoir 1ntere§ﬁ. Apd in order to dotormine tho "jJus X
acount of compensation, AIG raintairod that tho conpany'’s
volue must be neasured ags a "geing concorn®. The full valud
of Iran-Amsrica as & going concern on the dato of nationaliz-

ation, acoording to AIG, was US {§ 111,470,000,° Thoroforo,

2 Avard, n.i, p.é.
3 Ibid., p.6.
4 Ibid., p.1l1,
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AIG requosted compensation should be nade in tho ornount of
Us § 39,010,000 (which wao oquivalent to 36 por cont of ito

share).

The Defenso of BIMEN

BIMEH argued that nationalization did not ipgo focto
conoti tute expropriation under International Lau, nationali-
zation of Iranian companies was an Act of Stato which was not
subjoet to review by an international tribuncl (tho Tribunal
having jurigdiction only in caseps of oxpropriation); and that
AIG has failod to exhaust local ronodios providod undexr tho
leg., Ap respicts interrational law, BIMEN denied that there
have been any violation of the principles of custonery
international law and argued that the right of a otate to
nationalization was universally recognized, and 16 was an
oxpression of a gstate®’s pernenent sovereignty ovor 1i¢s natural
resources and economic activities within ito torritory. BIMGN
denied that the standard of “prompt® compencation vas & nornp
of cwatomry international lav and conterded that thore must
be an ectual payrmsnt vithin a reasonable tine and that tho

payment could be spread out over yearo.B

BIMEN furthsr argued that in cacc of the insuranco

indwtry therec was no international legal requironent to

S5 Award, Doip p.15.
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compensate the "full value® of the proporty nationalizod,.
According to BIMEH, the traditional lav gtondard of prompt,
adequate and effective compensation has bean ropudiated by
nedern developments which find exprossion in rosolution 3281

(XXIX) of the Unitoed Nations.s

BIMEH rejooted the idea of
“Juot” compensation for "full value® of proporty ec a "going
concern®. Instead, it argued that tho m3thod of valuation
roquired by modern international 1low wap roaroly an assesorang
of the "actual worth of assots ouncd on the dato of nationali-

zation®, BIMEH of fored, therefore, the “not book value®,

defined as assets minuo liability uvithout conscquontial danngog.

BIMEHR accepted that it was the duty of cvery state to

compensate the former ownor of nationslizod propoerty and

proposed a s2thofl of valuation under which the not value of
Iran-Anerica were determined. For this purposc BIMEH submi ttod

& valuation of the company®s rat assets which wao prepared by
professional accountants. The paid report ostimated that the
value of the company ranged frou US § 4,631,491 to US § 5,352,962,

Thus ths value of the AIG's intorest would range fron US
$ 1,625,222 to US § 1,873,537, Furthermore BIMEH asgerted

that US § 1,581,571 should b3 deducted from the value of AIG's

6 Award, noig 9.16-
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intorost representing an arcount due fron AIC under various

contrects. Thuos DIMER otated that no compencation was ouing

to AIG Dut rathor AIG was indebted to BI&EE.7

Pogition of tho Tribunal
on Exproprietion

The Tribunel nade oors obscrvations of a goenorel chare
acter on oxpropriation, end went on to dctornimd the valuo

of conpensation. In tho opinion of Tribunol

it con not be held thet the nationslization
of Iran~-Aperica was by itoel? unlazuful, (8)
ei thor under cus tonary internationsl lav or
under the Treaty of Anity, &3 thoro io not
gsufficient evidonre bheforo the Tribunal to
ghou that the nationalization wes not carriod
out for a public purpose as part of o larger
reforn programme &5 vas dlgerioinctory. (9

On tho other hand, 4t ic 2 genoral priroiple
of public international lav that ovom im tho
caso of lavful nationclization tho forror
owvner of the nationalizod proporty ic nornally
entltlod to compeno ation for the value of

tho proporty takon. (10)

The Tribunal finis thet its juricdiotion ovor
“expropriation” by virtue of Articlo II peragr-
eph 1 of the Clairs Settlercznt Doclaration
applics equally to "nationalization® end othor
forns of taking. In any ovent, the Tribunal s
Jurisdiction over "other roasuros® affcoting
proporty right ioc by itsol{ sufficliontly broad
to cnconpaoo the subjeot rattoro of tho clain
in this ecase. (11)

7 Award, n.1, p.l4.
8 Ibid., p.14,
9 Ibid., p.ld.
10 Ibid., p.15.

11 Ibid., p.9.
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Thug, the Tribuocl rejected the distinction draun by
BIMEH betweon “"nationalization” and “"cxpropriation®; and
upheld the nationalization of AIG ag legal; but rulod that
even lavwful nationalization mvst be followod by compensation
for the “value® of the proporty taken. Let us coo hou tho

Tribunal dofined this value.

Evaluation of the Nationalized

Y

Progertx

As was stated above AIG had raintained that, 1t vao
entitled to "just? compengation equal to the "full value®
of 1ts interest in Iran-Aperica at the dato of rnationalization.
And BIMEH had argued that there was no legel entitlement ¢o
compens atlon equal to the full value of the proporty nationali-
zed, and had further maintained that the traditional standard
of "prompt", "adequete” and "offecctive® conpensation had boon
repudiated under the Charter of Economic Rights and Duties of

States, according to vhich only "appropriate” componsation vas

required.

Furthernore, tho perties had disagrood with the mathod
of valuation to be applied. AIG raintained that Iran-Acarica
should be made exclusively on the basigo of the “2ot book® or
"break up" value. In order to oupport its otatorant AIG
submitted two reports from two independent actuaries. In the
first report, vhich was prepared by a Svecdicoh imsurance actuery,

the total worth of the company at the datoc of nationalization
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was approximately US §§ 147 million.18 In the socond reporst

nade by a Consulting Actuaries of London, tho value of the
conpany at the erucial time was approxzinatoly between US {§ 74

million to US §§ 111 million,ia

depending on the allowanco nado
for future business. At the hearing on January 1982 tho same
oxport of Consulting Actuvaries of Lordon ro—-oxaminod ito
assumption for the same fiscal yoar. As & rosult the export

loered the value to about US { 80 nillion,

BIMEH algo submitted a financial report prepared by o
public accountants company of Tehran. In thic report tho
accountants evaluated the chares at the dato of nationalization

4 The accountantg

ags betveen US § ¢,643,490 and US § 5,382,902,
stated 1n their report, hovevor, that in their finel balenceo
sheet the company had nei ther been fully considored as e “"going
concern® nor had it been regarded as & broolking-up bugsinsss,

The adopted basis was & combination of both.

The Tribunal rejected th? method of analysis omployed
by the claimant's and Respondents* oxporto for the following

reasons$

(1) that the appraisals did not significantly consider tho

12 Avard, n.i, p.17.
13 Ibid,, p.17.
14 Ibid., p.24.
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changes in general, social and economic¢ conditions in Iran
vhich had taken place botween tho autunn of 19768 and Juns.

197918

(2) that the appraisals did not account for the e¢ffect of

certain Iranian taxes upon net proﬁtability;16

(3) that changes in the company's financial position betucen
March 1979 and the date of nationalisation woro mot reflected

in the expert's revised evaluation;17

(4) that the company had boon conducting its business only
for little more than 4% years and such & short period provided

an insufficient basis for projoecting future profito; and

(8) that a clese examination of the (Respondent's) audit
report, with partigular attention paid to the dato contained
in the notes to 1t, mde 1% clear that tho ostiratc was too
lov. It wag evident that had thoy employcd ctandard accounting
principles for the evaluation of the conpany‘’s shares, thoy

would have come to0 & considerably higher emount.l8

The Tribunal held that the “appropriate" rathod was to

value the company ags & "going concorn® tahing into account not

15 Award, nol. p.19
16 Ibid.
17 Ibia.

18 Ibid., p.21.



9

only the "not book value® of its assets but olso such clecantio
oo goodvill and likely "future profitebility®, hod tho company
been aliowed to continuc its buoinsos under ito former ranago-
cent. The book value, according to the Tribunal, vas usod

nainly for liquidation purpoaeo.lg

Finally the Tribunal held that thore vag no oufficiong
evidence of any governrci:nt actions airad at dininiching tho
valve of the shares prior to tho dato of nationaligetion, Tho
Tribunal ruled that "neithor® the cffect of the vory eot of
nationalization chould be tekon into account nor tho offect
of events that occurred subgecquant to the nationalization
but rather the valvation should be nmale on tho basio of "fair
market value® of the shares in Iran-Acerica ot the dato of

nationalization.zo

After going through all evidonco and hosring tho

parties!' argument the Tribunal concluded: .
o

The cvidence in this case indicatos that

~ there has not been an active market fc
Iran-Amorica's share....(21) The Tfibunal
bolieves that the fair market value on
"going concern? value of Iran-America ot
the date of nationnlization ig significantly
less than even the lowost figure arrivod at
by the experts of the clainents...(22)

19 Awarag n.i, -p.al.
20 Ibid., p.16,
21 Ibid., p.17.

22 Ibid., p.20,
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From what hes been ptated above 1t might 12 possiblo
to drav gonme conclupiono regarding the higher end

tho lover limits of the rango within vhich th2 valuo
of the company counld rcasonably be assurad to 110,
But the limits aro widely apart. In order to doter-
pine the value within those limits to which valuo
the compensation ghould bo rolated, tik> Tribunal

will thorefore have to meie an “approximotion® of
that valuo, (23) taking into ascount all rolevent
circum tances in tho casc. In so doing, tho ¥Fribunal
fixes the value of the shercs for vhich amount the
claimentoc should now be componsated at US { 10,000,000,

Thus, tho Tribunal 's m3athod of valuation could bo
construed as a reJection of the mizture of "going concera®
and "brealking-up® valuation rathods ouggosted by Iran. It
adopted the claimant's rathod of valuation oo a “going concorn®
alone, tne bagsis of computation of which was, occcording to the
Tribunal, “the fair market value®. That, in taurn, was constru-
cted on &n "approximation” of its oun becawio thoro was o

differconce in the estimates submitted by the partico.

B. DAMES AND MNOORE CASEza

Facts !

On 17 Novenber 1981, clairont, DAMES AND !MOORE ("D & IMP)
filed its clairs bofore the Tribunal againct tho Rospondents,

23 Awardg n.ﬁ, p.22.

24 Dames and Moore V. The Atonic Encrgy Orgenizetion
of Iran, Caso No.54, Avard No.97=54-3.
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the ATMDIC ENERGY ORGANIZATION OF IRAN (YAEOIY) for broach of

2 contract botwean AEOI and D & M Intermationol S.R.L. ( o
Venezuelan limi ted liability compeny). Clairant contended that
the Tribunal had jurisdiction over the claip arising out of

the contract, debts, “eﬁpropriationo" or othor r>asurcs
affecting proporty rights. Tho clain was basod upon claipent ’s
contention that certain of its equipments wore expropriated.

On 8 Docomber 1977 D & M and AEOI ontered into &
contract under vhich D & M agreocd to porforn pito volidation
and environmental ptudies in connaction with o Proposed Nuoloaxr
Peyor Plant project in the province of Isfohan, Iran. AEOI
torminated the contract on 30 June 1979 prior to ito completion,
in accordanoc with the terms of the contragt. Clairant alleged
that in the coursoc of its work in Iran, i¢ cecucnlated substap-
tial moyable'proparty vhich 1t claimod had Bocn “oxpropriatod®
by Iran.

D & M otated that ths pubject patter of its clain fell
vithin the torms of Artielc II, Parograph I, of the Claing
Sottlerznt Declaration and thus argued that the ¥ribunal had
Juriocdiction over the claim. According to D & M, the proporty,
which included vehicles, office oquiprents, instruconts and

other cquiprants wags kept at o “rented wvarchoucs® and at threo

field laboratories in various othor locations.

D & M subnittod sworn statenents from the Mamaging
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Dircctor and General Manager of D & M sctivitios in Iran

durinz the relevant period. Thoy both statod that, in tho
autumn of 1980, representatives of tho govorncant of Iran had
occupied the warchouso and informed roprogontatives of D & M
that the warehouse wes to b2 vsed for housing refugeces of tho
war and that any useful oquipnent sotored thoroin would bo
turned over to the Iranisn arny. The effidavito further stated
that representatives of D & M woro thercaftor “denied access®
to the unipment.25 Claimant also subnitted o 1iot of equip-
cent, it alleged to have stored in the warehouso, as derived
from 1ts inventory records, along with the original purchase
date and price of cech iten. TFho Clsirnnt gought to recovor
the total original cost of the cquipment of US { 356,924»36
Vith regard to threc field laboratorios, the Cleimant alleged
that it had been unable to recover any of tho oquipment loft
at the field locations., The affidavito otated that company ‘s
record indicated that the cequiprents hed an original purchage
prico of US § 80,000 vhich anount the clainant scought ap
rolies.27

AEOCI gubmitted in defencc that the clairants verc not
the caner of the equipmant in iosuc., AEOL ell ¢zed that authoe

rized representatives of D & M had convoyed all of the oquipcento

25 Avard, n.24, p.19,
26 Ibid., p.20,
27 Ibid.
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concernod to various Iranian individuals and conpanios beforo
the time of the alleged taking. In oupport of 1%s allegation
AEQOI presented an affidavit of the custodian of the warchouse
equipment, who stated that he was given & pover of attorncy by
D & M General Managor in Iran, authorizing him to assign
ovnership of the oquipment to anyono, including himpolf. He
further stated that, in order to "reimburse® hirself for cortain
unpaid expenses he incurred on hehalf of the clainant, he
subsequently conveyed all of the equipnents, to himself, Uith
regard to three field laboratories he stated that one wag gold
by D & M to a firm doing business as Zamiran Company and ono
Ihas previously been pleced in the warehouvse and conveyed along
with the other equipment, to himself. He alpo ctated that tho
claipant's records in Iran reveal that the third fiecld lsboratory
vas not at a geparate site and supggestocd that thoe oquiprant

mugt have boen included with the equipcent of the other two

aites.za

Attached to the affidavits verc a pcuor of attorney
dated 3 April 1979 purportedly signed by D & M's General Manager
in Irar; two docurants indicating debts allegodly cwned by
the Claimant to the custodian arisipgz cut of his torrdration

from prior employcent and expemses incurrod by him on bohalf

28 Avard, n.24, p.21.
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of the clairant; a statecent of ownorship interoot datod 22
March 1979, again purportecdly pigned by D & I Gensral lanager

of Iran, indicating that all of the warchouse equiprant belonged
to D & M custodian and that clainant had no furthor clain on

th? equipment and an undated letter to D & M fron Zamixran
Comulting Enginsers indicating that the cleineont had gold onz
of the field laboratories to Zamiran on 18 August 1979,

roquesting the payrmant of rent for D & M's continued use of tho

equipcant through 21 Novembar 1979 and a handuritten notation,

indicating that the roquegted psyrz2nt had becen nedo in fullozg

From what has bsen otated above one may draw the

fellowing conclugiong:

(1) that the varchouse vwas rented therefore as for ag
the warchouse by itself was concernzd therc was no
guch entitlcment as the ownership vestod with D&M
(clairant); therefore the alloged occupation of a
rented warehouse 0f a company could not bo constituto

an expropriation;

(2) that the monthly rent of the varchousec and monthly
calary of the custodian had not been poid by D & I4;
therefore the Managing Director of D & 1M had conveyed
the equipments in issus to the custodian for recovering

on the terninated employcent contraect;

29 Avard, n.24, p.l4.
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(3) that ths Pover of Attorney dated 3 April 1979
signed by the General Mapager of D & M in Iran had
given proper ownsrship right to the custodian to

act in the capacity of the owmrsr of the oquipnonts;

(4) that the undated letter from the Zariran company
impliedly indicated that the oquippent in ilosue
was rented for a long period and thereforc it had
logt ito cormercial value and D & I had roceived tho

proper rent for continued use of such equiprent;

(5) that from the date that such power of attorney was
signed by D & M General Manager the ownership right
had been vested with the custodian, thus D & I had

no entitlement or ounership right to suec AROI.

Given the foregoing facts, it is interesting to see how
the Tribunal framed the issus and on what ground the avard

was igssued.,
The Tribunal held that:

Nei ther the Government of Iran nor AEOI contest
clairant *s evidence that the varchouss and ito
contents have been "sequestered" by governkent
reprosentatives. The unilateral taking of
possession of proporty and the deniesl of its
use to the rightful ownars may acount to an
"expropriation" even vithout a forwal decroe
regarding title to the proporty. (3

30 Award, n.24, D.BZ.
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The interferenco with the we of the pteorod
ocquipment in the present case is so comploto
that 1t oust be deemed unrcasonablo. Tho

Tribunal concludes that a taking of the 31
property occurred no later than anuary 1981,

The evidence of "taking® with rogard to the

field laboratory vhich vwould dononstrate that

its equiprant has been taken and wos not robutted
by Respondent's eviderse that conorchip of ons

of the field laboratories has boon convoyed.
Respondent's ovidenco indicates, howovoer, that
another of the field laboratorics hed previously
been g tored in the warchousc prior to the Govern-
c2nt sequestration,(32) It muot Do concluded
that this oquiprent vas among tho proporty takon
and ig thercfore included in tho above awerd...

Ag evidence of the valve of the oxpropriated
equiprent claimant has gubnittcd materialo
indicatingz that the original purchase price of
all i¢ers gtored in the varchouco including tho
one field laboratory, was US { 354,924, Hovwevor
there was no evidence rogarding tho rolationchip
between the price of cech item on the date of
purchase and the value in tho £all of 1980,
Becaugoe of this gap in the evidenco and the diffi-
culties in quantifying the actual cnount of
danggzes in this respocet with any precigion, the
Tribunal 1o justifiod in estirating ocuch &iount.
Congidering ail eircuws tancoo, incliuding tho ago
of the equipment, the Tribunal decidog that tho
approximate value of clairant®c oxpropriated
property 1o US §§ 100,000 to whioch omount clainent
io nov entitled.(33)

31
32
33

Avard, n.24, p.22.
Ibid., p.23.
Ibid.
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C. SEA LAND CA5834
Faets:

The Claimant, Sea-land Service Inc. ("Sea-land") is
a corporation registered under the laws of Delaware in the
United States engaged in the international transportation by
water of containerised cargo. The Respondent Ports and
Shipping Organization ("PSO") is a governmental agency in
Iran, charged with the administration and control of Iranian

port facili ties,

Sea-land based its claim on two principal alternative
legal theories. The first was that PSO breached a contract
"the Faclility Agreement", entered into by PSO with ILB, an
Iranian transportation company, for the provision of a parcel
of land at Bandar Abbas for conmstruction of a container termi-

nal and the right to operate it.

Seawland_claimed that ILB was acting as his agent with
PSO's knowledge, or it was a third party beneficiary of the
contract by the commn intention of both parties. Furthermore,
Sea-land argued that ILB was acting for PSO when it entered

into a second contract with Sea-land the "Preferential Use

34 Sea~Land Service, Inc., V. Ports And Shipping
Organization, Case No.33, Award No.135-33-1,
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Agreenant® on April 1977, The second ground was that, having
alloved Sea~land to proceed with the couwstruction and oparat-
ion at a considerable expense, PSO acted to deprficve goa-land
of use of its enterprise in such a way as to conatitutc &an
"oxpropriation", giving rise to & right to “"componsation” in
accordance with the standards prescribed by tho 1957 Troaty
of Amity, Economic Relations and consular righto Botuoen

United States of Am2rica and Iran, under Intornational Law,

Sea~-land argued that at oll events PSO should not bo
unjustly enriched at Sea-land's expense, and that PSO vwes
liable to compensate Sea~land for the value of the entoerprisc
of which 1t acoumed control. Sea-land quantificed its losses

in 1ts Menmorial to at least US 42 million.35

Sea~land argued that an "oral® agreement had alroeady
been reached with PSO by February 1976 under vhich See~land
would congtruct and operate a container tornineal on land rado
available by PSO in order to mininize the delay betwvoen th?
arrival of Scea-land's containoer vespcel and its unloeding.
Sea-land contended that ILB had been involved in the discuss-
ions; however no formal agency agreenent was oignod until
April 1977, Sea-land stated that ILB formally sub-licensed

to Sea~-land the rights to use and improve the parcel of land

36 Awa.'rd, n.34, p.3o
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allocated in the Facili ty Apreocent by c2ap3 of o contract
referred to as the Proferential Uso Agroor2nt. Soe~land
further claimed that it could onforcc the Facility Agroerent
agalnot PSO eithor as principal or ot the loast co & third

perty beneficiary for vhoso bkonefit it veo onteracd into.36

Stotorent of Dofonce and Countor Clain:

PSO doniod liebility on the ground that Scc~-lond veo
not cntitled to onforcc any controet ogainpt 14, ard furthor
contended that thero was no "oxpropriation® or “taling® guch
ao to give rigse to a right to coopensation ond that it did not
mako use of the faoility. PSO, in oddition, £iled o countere
clain for various rovonues gnd chargeo esllcezodly origing out
of See-land's use and subgsogquent abandonnont of tho faocllity,
totallfing 1,640,108,635 Rials.>’ PSO doptod any contractunl
relationghip between 1¢self ond Soe-land vhich cight render
i¢ liable for daragos. PSO insigted thot ito only contractual
relationohip vas with ILB which arose out of the Facility
Agreornant of Novenbor 1976 botveen PSO ond ILB vhich road eo

follovg:

The following ezreercnt has koen ogrood
upon between Port and Shipping Crganizotion
(hereincfter callod Orgenization) onm omd

36 Awarﬂ, n.34, p.3.
37 Ibid., p.4.
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part and I.L.B. Container Compaay (hereinafter
called Company on the other part.

The Company shall not have the right to recocivo
from the owners of the goods loaded, off-loadod

or gtored on the premises any sung of noney on
any account.(38)

PSO contended that ILB represented 1itocolf oo principal
to PSO in the negotiations and in the conclusion of the

39 In hig eaffidavit tho lanaging Dircctor

Facility Agreorent.
of ILB otated that in the Facility Agroeenont ILB acted in

the capacity of principal but not agent., PSO fLurthcr gtated
that it did not pec nor did it know the terrs of tho
Proferential Use Agreement. However, it has to Be neationed
ﬁhat in the Preferential Use Agrcerant See~-land sought espup-
ance ("security”) from ILB for its investnent in the improve-
ment of land and ILB gave such "gecurity®. PSO contended that
it did not acknorlodge any such right on tho pert of Seca-land

and its only contractual relations was with ILB.GO

PSO submi tted cortain evidences to the Tribunal to
establish that ILB applied in its own nams uoing PSO'c presc-
ribed form for the allocation of land in Barder Abbas Port

area and thereby undertook to carry out all construction and

38 Award’ n0349 P.S.
39 Ibid., p.7.
40 Ibid., p.8.



improvement works at its own expensge,

granted the land as agent for Sea-land and saintained that

21

PSO denlied that ILB

any work carried out by sea-land at the site was unauthorised

and undertaken without PSO's knowledge.

land to ILB for construction of a container terminal under

41

PSO stated in a letter to ILB that it allocated the

condition that:

All modification expenses regarding impro-
vement of platform should be borne by the
said company..."

The said platform should not be used as a
special private platform.

PSO asgerted four counterclaims which could be summer-~

ised as follows:

1.

2.

1,600,230,000 Rials for estimated lost revenues for

unloading and storage charges that PSO would have
earned had Sea-land continued to operate at Bandar

Abbas and not left the facility unused after 20

February 1919.42

~

27,931,000 Rials for porterage and storage charges

in respect of 19 empty containers left behind by

Sea~-land at Bandar Jitbbas.“3

41
42

Award’ n034. p-eo

Diss
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3. 5,105,263 Rials in port charges incurred by
a transportation company called "Sea-land" at
the port of Khorramshahr evidenced by twelve

1nvoices.44

4. 6,842,572 Rials in insurance premiums owed to
Tehran and Bandar Abbas branches of Iranian
Social Security Organization in respect of

Sea-Land's employees .45

Claim of Expropriation:

Sea-land contended that the local labour office had
interfered in the management of Sea-land's enterprise by
ordering the dismissal of all of the non-Iranian workforce.
The Labour Office was also alleged to have dictated to Sea~-
land the wages, terms and condi tions of employment of its
workforce and to have prohibited Sea-land from disciplining
or discharging its Iranian employees. The movement of
containers on which the business depended was severely disru-
pted, and Sea~land suspended the service in November 1978,
Sea~-land stated that by the end of December 1978, the facility

was to have been made effectively unworkable, and Sea-land

44 A'ard' no3‘| 9.12.
45 Ibid., p.13.
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chose thig as the date from‘nh;ch daragos wero %o bho agoogoed,
vhether for breach of contract, for "expropriation® of its

enterprises or on the bapis of unjust enrichwooent.

In its Memorial Sca-land presented a detailed donages
claim in reliance of the principle of "restitutio in inteJgrum®
vhich it claiced vas applicable to all of the altornative basio
for its claino. The claim hased on contract was egainst PSO,
the clain based on expropriation againgt the government of
Iran and the claim based on unjust enrichment againgt tho

governcant of Iran or PSO,

The Tribunal's Decisgion:

On the issue of agency, the Tribunal otated:

It vas clearly not PSO's intention to ontor
into contractual relation - atleast incofor
as the formal allocation of the land weo
concerned with Sea-land, but with an approvod
Iranian entity...(46) The fact that i{ weo
wi thin the contemplation not only of Sca~
land and ILB but also, as it appesrs to the
Tribunal, of PSO, that sea~land would be
using that land to develop a jetty and
ins titute the container sorvice does nod
entitlo it to step into ILB's shoes and a7
enforce the actual licence as against PSO,.

Vith regard@ to the "Facility Agreocent® claimed by
Sea~land, the Tribunal held:

The relief Sea-land now secko againgst PSO
as third party beneficiary in the present

46 Award, 0034, p0150
a7 Ibid., p.16,
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clain extends far boyond PSO's obligatiom

to ILB under the "Facility Agroomont®. (48)
The "Facility Agreerant® relatss only to tho
formal allocation of the land and ito
authorisod vse., It novhore deals with such
natters as expedited custors clearances,
priority berthing and other managoment
related to functions while they forn an
esgontial part of Sca-land's clain, go beyoud
the provisions of the Facility Agroocang
itself... The Tribunal finds it ippossiblo to
construe such o broad intorpretation oither
from the contract itself or fron the surroun-
ding circucstances, (49)

Vith regard to the issue of "expropriation®, the

Tribunal stated:

Scaland has made & claln based on the "expro-
priation” of its rights by the Govornment of
Iran., 1In so far as any such rights oxistod

the Tribunal concludes that the ovidenrnse

would be insufficient to justify a f£inding

that any "expropriation® of thon cccurroed...(50)
Sea~land bases its clain for expropriation

on the assertion that PSO's action in inter-
fering wvith the operation of tho containor
torminal at Bandar Abbes effoctivoly deprived
gsea~land of the use of tho faecility.(51)

In the Tribunal's view all thio tonds to
indicate a gtate of uphoaval in PSO°c intornal
canagenent vhich is consioctent with tho gonoral
plcture of disruption vhich charceteriscd Iran
in the montho leading up to tho guccoso of
Revolution, It does not suggest that PSO had
ombarked upon a policy of deliborato disruption
or non~-coc~operation dirccted &t pee~land in
particular.,

48
49
50
51

Avard, n,34, p.17.
Ibid.
Avard, n.34, p.21,
Ibid.
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On the second allegation of sea-land which rolated to
interference of official or Iranian labour office in February

1979, the Tribunal held:

It appears that effortsc wore nado to onforce

a policy of orployrent of oxclusively local
labour... Against the background of continuod
uncertainty and changes in control, it otrikeg
the Tribunal as virtually imposoible to use
puch acts as tho besig of a findiny of "oxpro-
priation"...(52) A finding of oxpropriation
vould requiro, at the very leaot, that the
Tribunal be gatisfied that thoro vwes doliborato
governnontal interference with the conduct of
Sea~land's opsration, tho effect of vhich vas
to doprive Sea-land of the use end bonofit of
ite inotrument ... disrupting the functioning
of the port of Bandar Abbag, can hardly Jugstify
a finding of oxpropriation.(53)

As stated above, Sea~land made extensive referenco in
its pleadings to the Treaty of Amity betveon iran and United
States which it said 1laid down the standards which apply to
the "taking” of property of each othor's nationals and the
conduct of busin2gs in cach other's torritory. Soca-land
claimed that the Treaty "soto o particulerly high gtandard fex
protection of the proporty or entorpricos of forecign nationals,

On the question the Tribunal held:

The Tribunal has one fundamental obsorvation .
to make &9 to its interpretation in guch @

52 AWBI’&, n.34, p.a&.
63 Ibid,
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context ac the presont. There is nothing in
ei ther Article II or Article IV of the Troaty
vhich extends tho scope of elthor Stato ‘o
international respongibility beyond thoio
categories of acts already rocognicod by
international law as giving risc to liability
for a "taking®. The concept of a "taldng”

is the sane in the Treaty &7 in international
law and, though the treaty nmight argucbly
affect the level of compensation poyablo, 1%
does not reliove a claimnt of tho burden of
establiphing tho breach of an international
obligation. (54)

Accordingly, on the basip of itg concluoion
vi th regard to sca~land's aggertion of
expropriation, the Tribunal dooo not congsider
that any benefit can be dorived in thio cose
£rom reliance on tho provision of the Trcaty.

Aftor goinzy through all evidenceos arnd erguecants, tho

Tribunal rejected the counter clainm of PSO by stating that:

It is not pogssible for the Tribunal to
ascertain how much of thigs figuwo would
represent n2t profit., Nor 1o it cloer on
what bagic these figures vero conpiled,

They are used by PSO a&s the bacis of ito

own counterclain for lost revenuos. (55)
However, the Tribunal takes theso statoronto
ag suggesting that the facility was brought
back into active use at-least oftor Novombar
1980 with tvo yoars left of tho original
poriod of the Facility Agreoront. Thuo tho
Tribunal considers it a roaponchle conclusion
on the evidence before it that af ter Soe-
land's departure PSO rade activo vse of tho
facility, olther itself or through othoro.

On this basioc it 1o loft to tho Tribunol to

aspesg a level of damages corrogponding im

64
65

Award, n034’ 9.27 .
Ibid., p.32.
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equity with the cextont to vhich PSO wes
onriched, Ag appropriate level of compone-

sation for PSO's actual usa and bonofit
of the facility during tho relovant poriod

will of necessity, be an "approximation®,
In vieu of scanty evidence submitted in
respect of such use and benefit, o fair

agssessneent of compens ation for Soea—-land
vould seem to be US {§ 750,000, (56)

D. TIPPETTS, ABBETT, McCARTY
STRATTON CASE (57)

Facto:

The Clairant, Tippotto, Abott, HcCarty, Stratton
("TAMS") is a United States engincering ond arcmtedtural
comultinz partnerghip. TA!MS and Azio Farman Farmaian and
Associates ("AFFA") an Iranien cnginsering firm, created an
equally owned TAMS-AFFA an Iranian entity created for tho

sole purpose of performine engincerinag aend architectural

pervices on the Tehran Internationsl Airport ("TIA") project.
Thic performance was based on & contract entered into on

19 March 1975 by TAMS and AFFA on the one hand and the Civil
Aviation Organization ("CAO") on the other. Bqual shares of
the Iranian Rials 1,000,000 (US § 15,000) capital vere held
by each partrar and TAMS-~AFFA vas manoged by & four pembor

coordination commd ttee, two mezbers of which werc appointed

56 Avard, n.34, p.32.

87 TIPPETS, ABBETT, IMcCARTHY, STRATTON, V. Civil
Aviation Organization, Case No.7, Avard No.141=7-2,
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by each partner. Article 6 of the articles of partmership
required that any decision by TAMS-AFFA required the consent
of atleast one momber appointcd by TAMS and atlcast one morbor
appointed by AFFA. Authority to sign docunents oroating
obligation for TAMS—-AFFA vas vested in two porsons, ono

appointed by each partnoer.

Work on the TIA project stopped almoot completely
during Decomber 1978 -~ Januvary 1979, Prior to further signi-
ficant discussions betveen TAMS~AFFA and the CAO concerning
the future of the TIA project the plan and Budgot Organization
of the Governm2nt of Iran on July 1979 appointed e tomporary
nanager for AFFA such appointment was basod on the Law for the
Protection and Developmont of Iranian Inﬂu:tryeﬁo Becauso
the original sharcholder of AFFA was tho Feorman Farmeion
family vho had fled from Iran and vas omo of tho 2ifty ono
individuals vhose enterprisecs vero placod under govornnond

managoment.,

During the months of Auguost through Novenber 1979 TAMS
repregentatives in Iran ranagod the practice of two signatures
on checks and they obtained the cooperation of the governmont
- appointed manager in their ulticately puccossful efforts to
be paid som» 34 nmillion Iranien Rials oved to thom by PAMS~-AFFA

58 Avard, n.57, p.8.
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and to obtain permission to convert that sum to dollars for
export from Iran to the United States. In December 1979 the
last remaining TAMS representative with signature authority

left the country.59

TAMS claimed that they wrote and telexed TAMS-AFFA in
January and February 1980 concerning further work on the TIA
project but received no response. Therefore TAMS claimed
against the Government of Iran the value of its fifty-percent
interest in TAMS-AFFA yhich it alleged was expropriated by

the Government of Iran.ao

The Respondents denied the jurisdiction of the Tribunal
on various grounds and denied any liability to the Claimant on
the claims. CAO in its counterclaims alleged that the TAMS
performed the contract inadequately and there were certain
defects in the performance, They also denied that TAMS-AFFA
was expropriated and alleged that its value had by 1979 became

negative,

The Tribunal noted the developments of late 1979 and
early 1980 particularly the complete absence of answers to

letters and telexes and of any communication from TAMS-AFFA

59 A‘&I’d. D057, pog.
60 Ibid., p.ll.
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to the claiwmant of its property interocst 1in TAMS—AFFA,..G1

In light of these facts the Tribunsl concluded thet
the claimant had been subjected to the “r2asurcs affecting
proparty rights? by being deprived of ito proporty interesto
in TAMS-AFFA since atleast 1 March 1980 and that the Govorne
E3 0% of Iran is rospongible by virtue of its aectc and
onigsions for that Ydeprivation®. The clairant is oentitled
under international lav and genoral prinsiples of leuw Go
compens ation for the “full value® of the proporty of which it
vag deprived, ntated thz Tribunal. The Tiribunal preferred
the term "deprivation® to the term "ieking® gl though thoy areo
largely synonymous, bocauso the lattor rnay be underntoﬁd to
raan that the Governrznt had acquired corzthing of valuo,

vhich is not required.62

The Tribunal ruled that & doprevation or taking of
property may occur under international lau through intorforonce
by a otate in the use of that proporty or with the enjoynent
of its bensfit ovon whoere legal titlo to tho propsrty 1o not
offected.

Judpgenent:

After going through docursnts end on an analysis of
the 2thod of ovalvation of the interost in TAIS—-AFFA, tho

61 Avard, n.87, p.l6.
82 Ibid., p.10,
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Tribunal held that:

"Claimant in the instant case™ seeks only
the dissolution value of its interest
Tribunal is to meke its "best estimate"
of the assets and liabilities of TAMS~-
AFFA as of 1 March 1980....(63)

Under those circumstances the Tribunal
can make only a very "rough evaluation®
of the assets and liabilities involved
which evaluation must take into account
the uncertainty of the outcome of any
final adjudication of the dispute by a
competent court....(64)

On the basis of the foregoing consider-
ation the Tribunal determines the disso-
lution value of TAMS—AFFA as 1 March 1980
to be Rials, 800,000,000 thus the
claimant is entitled to IR. 400,000,000
(approximately US § 5,000,000) for its
tifty per cent interest in TAMS~AFFA. (65)

63 Awarq, n,57, Pes12,
64 ibid., p.16,
65 Ibia.
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INTERNATIONAL LAW ON EXPROPRIATION

As observed, the Tribunal had referred to some
principles of international law in support of its judgements,
Among those principles were the principle of "cus tomary
international law" on the question of a "taking" of property.
The Tribunal held that a "taking" in the circumstances
presented in the case was against general principles of inter-
national law, In the present submission, the interpretation
and jus tification given by the Tribunal on the principle of
international law on taking does not conform to ous tomary

international law on the subject.
The His torical Context:

The developing countries.1 semi-officially organized
as the group of 77 (G-77), claim that general principles of
internati onal law and the rules relating to the protection
of foreign property, traditionally introduced by western
developed countries, have lost their legal validity in view
of the relevant resolutions of the UN and have given birth
to a new dootrine on the subject. This group argues that

the customary international law "principles" on the subject

1 W.D.Verwey, The Principle of Preferential Treatment
For Developing Countries, August . s PP.25=35,
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had evolved to catoer to the naedo of 18th and 19th centuries,

and that they had no relevance to the contemporary world.

The extensive migration of Europazan and North American
peoples and 1nvestments to rav nateriels = producing arcas
of ths world, wvhich accompanied the industrial xovolution in
the “North® and the colonization o2 thoe "South®" ontitled tho
pronulgation by the "North® of the nevw rules of international
lav aired at protecting those people and their proporty, as
part of the legal syotem based upon tho "general principleo
of'lan recognized by civilized nationo®., The term Feivilizod®
vas initially predominantly concerndod with connotatioms of
pover and politics., But during the second half of the 19th
century its value became increasingly mzasurcd by indus trisl
developrznt and the capaclity to guaranteo tho protection of
life, liberty and proporty of foreignern.g Accordingly,
the capital exportinz states otipul eted that all governconto
wvere obliged under international law to observe in this
treatnent of foreigners and theirvproperty an "international

ni ninun g tandard of civilization®,

Alexandrowiz in hig book, The Afro-—-Asian Vorld and

tho Law of Nationg discusced the theory of "international

2 Schwarzenberger, “The Standard of Civilization in

International Lau®, 8 Curr.Leg.Probl. (1985),
p. 220 cf.
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pinimun standard of civilization® and stated that tho
concept of ninimum standard vas rooted in tho rolationship
betueen Europzan and Afro-Asian stateo during 19th contury,
vhon rogt of the Asian and African statos woro forcod to
sign "capitulation treaties® which declaxod Buropoans and
their property immune from local authorxity and juricdiction.
In the course of tire, theso provisions or rosctrictod oxer-
cise of territorial sovereignty by local ecuthoritiec bocamc
permanent and irrovocable and oventuwally "deprived® theo
torritorial govereignty of anp ipportant intornational
function that of protection of 1life end proporty of nationalo

of other states on its territory,.

During the “ecapitulation? period the foreigners ani
their property wero not inmeuno, theroforc, in order to
protect their property, they onterod into cortain torritorial
agreenonts with the "local® authoritics and oventual ly there
vas a grouvth of the dectrine of ¥protection of foreign

proporty®.

This his torical background of the go-called rules
rel ating to the protection of "foreignor'c proporty? in
custonary internatiomal lav under vhich cortain econonic
advantages wverce obtained froom poor nations also expleins hod
“international lavw principles” had helped in paving the road
to slavery of many nations, othorvise cocllod tho phonononon

of colonialisn. The continent of Asia, China and India, woro
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nede the target of imporialist povers. Chincse rarlot with
its conmrcial potentialities vwas forcoed open after ito defoat
in the Anglo-Chinege war of 1839-42 vhich was provoked by
the Chinese demand that the Britie¢hr norchants at Canton
surrender the gtocks of opiun held by then for salo. Five
Chinese cities werc made- "troaty ports® in vhich tho “proporty
of foreignors" (British) vere protectcd ond othor foreign
r3rchants could froeely trado, reside and erocot their waroe
houses. China vas aloo forced to cede Hong Kong to Great

Britain and wvas deprived of control over its oun tarrifea

Tho British colonialion in India led to its conploto
coonomic control. Aftor ths East Indla Conpony appeared on
the Indian gcens the woalth of India otartod draining in tho
forn of fabulouz tributes and gratuitics from Indian rulers,
in addition to the taxes raised from tho pecple. India wap
turned into a leading suppliecr of ra&v waterialo for Britipgh
indus tries. Concessions for railway congstruction were givon

to British firms with guarantees of interest on capital.4

In the 17th century the Dutch East India Company, aftor

3 Robert Strauz-Hupe "Imporialiocm and Colonialion
in the Fat Eagt®, in The Legacy of Imperialion,
(Chgiham College, U.S.A., 15665, pp.50 ££.

4 K.M.Paniklkar, Asis and the Uesgtorn Dooinance, (London,
1957), pp. 143 1%,
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oustinz Portugal from the spice igclands, onacted f£ixod
quanti ties of gpices from native Malay chioftaims, fLorced
the matives to work for it and thus carried out 1ts ruthe
less exploitation, vastly enriching Dutch gtochk-holdors. I%
vas decreed thgt every village oust cultivate & thousand
trees a famlly, giving tuo fifths of the arop to the Gover n-
ant as a tax, and selling the other threc fiftho to the
governnent., Concessions granted by tho Sultan of Malaye to
one Mr, Duff involved an area of 3000 sq. miles togocther
vith sale of commoroial righto of every dlomm'ipuon.,5
Granting of these concessions was obviouply due to ccononic

and political compul clons of the colonial n0go.

Under a “culture gyoten® introduced in Java by Count
Van der Bosch in 1830°s one fifth of the native land was sot
eside to be cultivated for the governrsnt. Moot of tho poil
vas ultirately clairad as governzant proporty. Buropeans
were allowved by a law of 1870 to appropriate waste lando for
a8 period of seventy-five years (under tho lavw for protcetion
of foreign proporty); by 1920 a million ond a quarter acroo
in Java were held under this law by 929 companics and

Europa annaa

5 Allen and Donnithrone, Uestorn Enforprise in Indo-
nceis and Malaya (New York, 1957), Pp.69, 11l3=11d,

6 Thomas Moon, Inperialism and World Politico (New
York, 1927), pPp.336=40,
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Undexr the McKinley adminiotration in tho 1080%c the
United States mado a sensational debut as an ipperialict
world power. It acquired the Philippinos, Guan, Hawal and
Samoa as well as gtirategic harbours and most productive
island groups in a period of two yoars. Tho war batucen
Spain and the United States faught to free Cubo, offordod
the latter an opportunity to conquer tho Pailippinos, By tho
Peace Troaty of 10 Decombar 1898, the Philippinco wao coded
to tho United States for which the latter pronigod to pay

twenty million dollarse to Spain.

Under th? American Comination in tho FPhilippinesg, tho
United States industrial intoreots obtaincd casy accoss to
the Philippine rav materials and openod tho Failippine markot
to Amarican manufacturcd gopds. Under tho Philippine Trade
Act or the Bell Act of 1946, Americans wore given the s&ew
rights to exploit, develop and utilizo tho natwral rosourcos
of the Philippines as Filipinos enjoyed. Thio vwap donc in
open violation of the Philippines Congtitution. The Phili-
ppinss vwas thus forced to amend ito, ovn constitution and

to ratify ths Bell Act.

The above history of political domination gave riso
to the developrent of the law rolotinz to protection of
foreign property. Political domination forcod poor pations
to pubmit themselves, to sign troatios cccopting cortain
conditions dictated by the Great Powero of 18th ard 19th
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century. Suoch enforced treaties developod certain principlos
in customary international law, It was thus that opiun trado
(property of foreigners in China) vas protected; cvory femily
had to give two fifth of their crop to foreignors, Pailippines
was forced to emend its constitution ard so on. Lator, it
uill be shown hov western lavyers follcved thoge traditions
and defended the protection of foreign property under rules

born out of such traditions,

Evem if one vere to agreo that the thoory of tho
protection of foreigners' property was a recognizod principlo
in cuatomary international law and that it was very closo to
the Vostern 1lezal concept of “civilization°,7 the quootion
still arises whether in the very primitive regions of Asia or
Africa did it crystallizo into body of legal principlos? Uhero
was the "due process of law"? And in case of any infringenent
of the lav or improper implementation of such lav within
local autheorities vhere was a legal appelant body? Tho roqu—-
irerent of "due process of lawv® entails tho conversc concept
of "denial of justice", which subsurss all kindo of procedural
improprieties including persqnal inconmpetoncce of morchors of

appelant body (local courts).8

7 B.V.A,Rolling, International Lav in an Expanded Vorld
{New York, 19607, pp.50~51.

8 Ko Swan Sik, The Concopt of Acquirced Right in Interne-
tional Lav (Netherland, 19717), P.126.
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In our opinion the capitul etion troatico can not be o
legal basis for the so-called principles governing protection
of foreigners'! proporty within the fracevwork of "customary
international len®., As many doctrines in hand and social
sciences lose their validity and relevanoq with the passage of
time and circurstances and new thoories teke their placo
international law too has to scarch for nov doctrines, ncv
theoretical bases for the protection of foreign inveotnent.
Every legal gyston, b2 it nationzl or internatiomal, strives
to achieve social justice. Protoction of "proporty® cannot
thus escape the domands of justice. Proparty could belong to
natural or legal parsons. But it io protectod by the ctato
(ander certain law) and gso also its diotribution in tho intorest
of "social justice" vhereby the bensficiarioos are not tho

individuale but the society,

The law governing state resporsibility similarly otrives
to benofit international gociecty as o vhole, even, at tireg,
at the expense of Member States. Thoroforce vhenever quastions
of nationalisation or expropriation arice it ig the responsibi-
lity of otate to recognize the prioritics of the state oithor
in its own society or within international society. Thore arc

different views on this issua.g In t> following pages ouch

9 - Rosalyn Higgins, The Dovelopnent of International Lau
Through the Political Organg of Unitod Natiemns

(London, 1963), p.56.
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views on expropriation and nationalization, also considerod

by the Tribunal in different cases, will bo oxamined.

The Doctrine:

The seconi issue which the Tribunal doalt with vag
expropriation of foreignera' property during the disturbed
period of Islamic Revolution in Iran., In difforont capos the
Tribunal blandly interpreted the rules of oupropriation,
contending that certain propertics of foreignors in Iran wero
expropriated and thorefore Iran had to compansate thoso foroi-

grars on the bagis of customary international lau.

As seon in the previous part, custorary international
law so interpreted conforms to the discardod and irrolovant
dootrine based on "capitulation troaties®™. Tho treatics, it was
noted, allegedly gave rise to international custom under vhich
the proparty of foreigners in the captured territorios vero
protected not by law bpt by force. Such theory cannot bo
applicable to the present international legal duties of ptates
and therefore it can not be referrod to ac oclithor a principlo

or a generally accopted principle of internationel le&,

If a statoc takeo action vhich rosults in the exproprio-
tion of proparty the said act is within tho diccrotion of &
sovereign state., The otate has the powor to expropriatoc ang
configcate. 1In principle every state io freo to organise ito

ovn social and economic syoten. This unrestricted freedon io
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the rosult of the struggle of the people and it falls withip
the internal jurisdi ction of the state. In the words of
Garcia Amador,

Traditionally this right has boen regardod

as a discretionary pover inherent in tho

sovereignty and jurisdiction vhich the

state exercises over all pcrsons and thingo

in its territory or in the socalled right

of "self prescrvation® which allowg 1it¢, inter

alia, to further the welfare and cconomio

progress of its population,

The sanction behind the government 'c oxoreisc of such
right can be additionally traced to tho will and intorost of
the people. YPublic interest® 1o thereforc tho doternining
factor of a lawful exercise of oxpropriation. Thus tho
responoibilities of every state includo the discharge of sov-
ereignty over property within itp jurisdiction. This right
has coma to bo recognizod in modern stato praoctico oo
pornanent sovereignty ovoer natural resourconoxo Tho United
Nations General Agsoenbly has repeatedly rocognizod this right
in various resolutions. Article 2 of the Declarction on tho
Establishrant of &8 New Intornational Economic Ordor, and

Charter of Economic Rights end Duties of Statoo adopted by
General Agsembly in 1974, alco reiterated thioc right.

10 A.A,Fatours in Friedmann ard Pugh, Lepal Agpoet of
Foreipgn Investoent (London, 1953), ppoqﬁﬁogﬁ.
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The right of cxpropriation has been recognized on &
right of the state sinco long ego. Iann in his enthoritativo
art101011 points out that since about 13th century it had boen
accopted that expropriation presupposed tho ozistonce of &
“just cause®., Vagner also io of the opinion thats

The right of oexpropriation ic the right of

the state to seizo a spoecific object of

property without the consent of tho cwmor

in order to employ it in a manner donandod

by the public interest; or to lini¢ the

proparty right of the proprietor in order

to place a gorvitude (easomont) upon it, or 12
to take the use of it in the public intorest.

Von Ihering is also of the gamec opinion thot oxproprie-
tion contains the solution of the task of reconciling the
interest of society with those of individualp, It makos
proparty an ingtitution £it to survive., Uithout the condition
of expropriation proporty could becoc? & curge of sooiety.ls
Richard Ely goes even further and congidero that expropriation
is part and parcel of the evolution of lav and one reagon vhy

it is not better treated in the lavw booko io becausc thoe idea

of the evolution of lavw has oo slovly mede its way emong logal

11 Outline of a History of Expropriation, Lavu Quarterly
Reviev (London), vol.76 (1959), p.188.

12 Quoted in Richard T. Ely, Proporty ani Contact in
Their Relation to tho Diotribu%ion oZ Joalth, (Now

iorEa igiZ’, VOIQ\ZQ pe492°

13 Quoted in Ely, Ibid., p.496.
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authorities that many of them have not yet fully grasped ii'..“l

Friedmann also belongs to the same school of internat-
ional lawyers which believes that expropriation is the |
procedure by which a state in time of peace and for reasons
of public utility appropriates a private property right, and
places it at the disposal of its publioc.

Public purpose, direct or indirect, as the basis of
expropriation 1s common to all kinds of taking such as "“expro-
priation®, "nationalization”, "regulation®, and &ven "confis-
cation®, This dissertation does not enter into the semantiocs
of terminology but seeks to emphasise the point that “taking"
in whatsoever manner is the right of the state and it is not
against general principles of international law. According to
Rosalyn Higgins, "during the inter-war period many legal
authorities argued that a state could only take the property
of aliens for reasons of "true publié necessity®; but later
it came to be recognized that it is the taking government which
Judges the public purpose or utility of a particular wealth

deprivation,

Two observatioms can be made with certainty. First,

even in its most moderate form, the public “utility"™ or pubdblie

14 Ely, n.12, p.496,
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"interest” requirercsnt implies that the taeking of Zoroign
proparty muct be in the "public® (socio-econonic) interesy,
ani that taking for purely individual or promnounced ninority
(rulinz class) interests is considered prohibited. Sccondly,
the public utility pursuod must be of a "economic”, not of a

purely or even predominently "political® nature.15

Latin Anerican statc practico has given & definite puch
to the evolution of tho doctrine of gtate rosponoibility thich
clecarly recognizos certain principles, enonz which are (&) the
principle of absolute oquality before the lavw between nationels
ani foreigners (b) the exclusive subjection of foreigners and
their proporty to the laws andi jwridical regiras of the state
in vhich they reside or invest; and (c¢) otrict absention forno
interference by other governmnts, notably tho governmento of
the states of which the foreigners are nationalo in digputes
arising over the treatmant of foroeigners or their property.
These principles vhich wero knoun as the ¥Calvo doctrine® hes
been incorporatod in numerovs Latin Amoericen constitutions,
treaties, and investment contracts. Thus the congtitution of

Peru provides:

Comrercisal companies, national or foreign,
are subject without restrictionrs. In tho
lavs of the Republie. “In evory sotate contract

~

18 Uil. D. Verwey and Nico J. Schrijver, The Taki of
Foreign Property Undor Interpational Law lGronmgon,
84 P 30
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with foreigners, or in the concoessions
vhich grant then in the latter's favour,
it must be expressly stated that they
will submit to the laws and courts of tho
Republic and renounce all diplomatic
claims.(18)

United Nations Resolution And
the Quastion of ﬁipropriation

Besides lawyors and scholars the United Nations General
Asscmbly has also recognized the fact that ocach stote has the
right to expropriate foreign proparties ac part of ites right
of sovereignty. Apart from the two most important onog,
ramely GA Res - 1803 (XVII) and 3281 (XXIX), come cighteon

other resolutions reiterate this right.17

There are certailn points in the said UN resolutions
which deserve consideration: (1) the principle of economic
self-determination of states, nations, and peoplos (2) the
right of nations to (economic) dovelopcont; and above all
(3) the principle of (porrancnt) sovereignty of states, mations,

and peoples over their m tural vwealth and resources ( and

16 Constitution of the Republic of [oru 1939, Art.l7.

17 The relevant resolutions are: GA Reo.523(V1), 626(VII),
824(1X), 837(I1X), 1314(XIII), 1515(XV), 1803 (XVII),
2158(XXI), 2386(XXIIX), 2542(XXV), 2626(XXV), 2692 (xxV),
3216 (XXVII) 3041(xxv11;, 3172 (XXVIII), 3175 (XXVIII),
3185 (XXVIII), 3201(S-VI), 3202 (S-VI) and 3281 (XXIX).
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o ther economlc‘activieies).v Economic solf-detormination heo
been exprosscd, accordingzly, es the subject-ratter of o basic
principle apd subgequently as a basic right of otates in 'UN
resolutions. The realization of political indeperndcenco was
considered to depend on the achioevemant of ccononic oolf-

determination,

One o0f the mos t important docurants of the UN in rospzet

of economic self-determination igs the resolution passcd by

Gomaral Aggembly (in 1951) which ntated:la

That the under-developed countrics hove
the right to dotermine freely the uvio of
their natural resources and that thcy

ous t utilizoe such resources in ordor to B2
in better position to further the roali-
zation of their plans of econonic dovolop-
cent in accordance with their national
intoresto.

After about thirty years a link wap egtablished botweon
ths principle/right of economic oolf dotormination end tho
developr2nt process. This 1link becamo relevant Dy tho pubzo=-
quent recognition of “"developneat® &3 tho subjcot-ratter of a

right of individualgc and nations, when the Asgombly, at tho
initiative of the UN Commission on Humen Righto, ctatod thag:

the right of "developrant® io o "hucan
right” and that equality of opportunity

for developmant ig as much & prorogativo

of nations as of individuals ulithin nations.

i8 GA Res.523,
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In a resolution adopted on 15 October 1980 the
General Apcembly requested the United Nations Ipstitute for
Training and Research (UNITAR) to preparc o ligt of tho
exicting and evolving principles and norms of intornational
lav relatiny to the nav internationel economic ordor. Thio
lict is containrad in a report of the Secrotary-Gemoral vhich
vas pubmi tted in PDecember 1981, One of the toples included
in this 1list was "industrialisation”. Thio topic has been

furth3r clasgified to include the followings

i, Full pernanant govereignty of every otato
over its natural wealth and resourcos;

2. Troatment of foreign onterprises, including
Transnational Corporations; ond

3. Right of states to expropriate, nstionalipgo
or othorwige transfer ownership or control
of proparty in their territory, with paynoont
of appropriate compensation,

The Brandt Commisgion report vhich has a chapter entit-
led "Transnational Corporation Investment and Sharing of
Technology” algso oxplicitly recognizes thot govereign otatoso
have the right to nationalise invostnents, including foroign

isvegtmento,

On the basic of tho_above logal dovelopnento ono
chould reject the Tribunalls viev on cpropriation, nationsli-
oation or taking of foreigners! proporty. As obsorved, tho
Tribunal's opinion that “expropriation” or nationslication or
a takinz was agaimt tho jenoral principles of international
lav vas inaccurate. It rums counter to tho ovorvhelning

opinion of lavyers and relovant UN recolutiono.
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It is ocasily seen that UN resolutions dopart fron
the Western approach of minimum otandard of civilization and
recognize the fact that each state has sovoroignty ovor itgo
vealth and natural resources. Many weotern lauyoroc, 1liko tho
UN resolutions, have coms to recognizc the fact that neither

Yexpropriation’ nor "nationalization® are aseingt intermational

law, and that nationalization or expropriation of foreipners!

property is within the gsoverelgnty of statoo and overy state

has the right to control its vealth and its netural regourceg.

Expropriation or nationaligcation or taking of foreignexrp?
proparty are within the jurisdiction of ptoto sovereignty and
it ic not an unlawfﬁl act, provided that puch expropriation or
nationalisation 1svdona through a propor legislative cction

. for public purpose, is non-discrimiratory and is folloved by

gom? compensation,

How expropriation or nationalisation is & govereign
prerogative will be pursued in the next chapter. Admittodly,
one can not see the problem in igolation. A ganut of principleo
are iwolved in the considoration ¢f tho problom of exproprie-
tion and in determining the responsibility of states for
injuries to aliens, such as paerr2nent covoreignty over natural
resources, public interest, hucan rights, and diplomatic
protection. All thesco principles are intertwinrcd and pregent
knotty problems. That was the brunt of this cheptor.
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Chapteor-III

COMPENSATION

Ags observed, the principle of ocoveroignty ensures for
every state the right to expropriate foreigners' property,
provided guch expropristion io effected undor tha gtate lav,.
Since the territorial jurigdiction of o otatec ontitles it to
transfer ownership righto in favour of tho stato, it follovus
that through such an act the state can oreatc cortain obliga-
tiong on itself in order to enjoy the right.of ovnership over
the property takon. Vithout any exncoption, under ovory
rmanicipal lav vhon a title of oinarship io tranoferred frono
on? legal or natural parson to another cortain obligationg
can bo undertaken by both of thom in relation to third parties.
In the case of cexpropriation, tho third party under considere-
tion is the society, whereas for tho cunor of the proporty
taken it is the shareholders or hisc femlly cacdors, Here io
the point of conflict in internciional levw and cunicipal lav.
Under municipal law even in the wmost prinitive pocictics, tho
right of ovnarship can bo transfered only on a certain
congideration., The ctand of the developinz countrics on tho
issues of cxpropriation/conpsrsation could bo understood only
if this legal nuance is appreciated. The developed world
believes that the expropriating state ip obliged to pay conpane
pation, vhich, in other words, ncars that no ownorship transfor

could be offected without conocidoration,
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Vhen slavery was abolichod in the United Statos &3 o
result of ecivil war no compensation wag pald to nationals or
foreigners, in respect of previously oxioting proparty righto
ovor slaves. Similarly in 1789 the French docroco abolishod
the feudal system without indemnity. Giving thooo oxanpleo,
Seymour Rubin observes that the principle that thoe intorest
of tho cormmnity or the state in & revw ocononio or pocial
oarder ngy justify the taking or &holition of privatec propordy
rights without compensation io one of possibly wido and
cexrtainly important application in the rodorn worlc‘l.1 Non-
paycant of compancation io comatirao juwn tifiod on tho
following grounds: (1) when it would he inaquitablc in eircur-
otancos of the case to pay any compensation, (2) in viow of
the non-exiotence of any cus tomary rule of international law
obliging payc2nt of compamiation or (3) lack of troaty
obligation to pay compensation,

Chriotic® otates that bo tueen 1960 to 1974 gone eight
hunired and seventy-five (875) taoke ovors or nationalizations
took place in sixty-two countries offoctiny nino hundred and

forty~five investors. Natlonalization on this coalo of foreign

1 S.J.Rubin, Private Foreign Invesotront : Lonal and
Economic Realities (Balt%more, 398G), podlo
b What constitutes a Taking of proporty urder Intore

national Lav, British Yearbook of Intornsiional Lau,
vol,38 (1962), p.316.
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enterprices or proporty onco agein reaffirrs tho sovereign
right of octates to nmationalipo or oxpropricte fLoroign proporty.
It also indicates an economic ungtability im thoe world and in
the rolation be tveen dovelopinz nations and dovolopad vations,

Vhat are the causos of cuch nationalisation Dy poor nations,

The industrially advencod nations hovo & conmon foith
in ccononics and identical valuso, intercsts ond imsytitutions,
Theoy also have a common goal of attaining oofety of foreign
investeento pade by them in the colonies and undor-dovelopad
ocountries. This made it nocesoary to spreed a Europocen
otandard of civiliznotion vwhioh evontually gave birth to an
interngtional law of “civilizod" nmations. Ao rentioned carlioer,
Guring the colonial period many nations had no voiso in the
developrant of the principles of international lev vhich wero
founded entirely on the nazeds of Buropsan business civilization
The colonial powers did not hesitate to usc force to cerast
special privileges for their mationalo or to vindicato tho
standards of behaviow onunciated by them in order to protect
their businogs interssts. This phonomenon led the foreigner
and his state to demand and aspert in favour of the formor
certain rights in the host otato. In this vay the geeds of
state requnsibility tovardo aliens woro gowin. The doctrino
of responsibility of states wec a logal instrucant to gervo

and protect the intorests of Uoctorn busineos oporations.

Seconily, during 1960 to 1974 menmy mav sptates of Asian,
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and Africa emarged. Those now ototos alnest during the lesy
einty years have been deranpding an oquitcble digtribution of
veal th, This decand, coupled vith tho political dorand of
solf determination, has been the consoquence of cocial unrest
in their sociotios. National political pertios had no option
but to demand socio-political oquality on tho intecrmational
level., Vhen these states were adnittod in intornational
organizations the £irst donand of the pcople fron thoir

Govorncants was the right to nationalico foreign proportye.

Thirdly, the votinz otructurc of tho intornationnl finene
cial imtitutiom io patently unjust, in vhich out of tho ond
hurired apnd tvonty-geven ceriers, ond hurdrod and olght heve
less then one percont of votes, and gsoventy-fivo have looo
than onc~half of one porcent, wvhile the richoot countrico havo
gizty-threo porcent of the total voting otrongth and tho poor
countrieg taken tozother only twonty-five poreent. Thiop
unhappy oi tuction roedod to bo rootificd. Thoso cre aloo
problomg for the eptablichrant of the conron fund to fooilitato
buffor otocko of polected comrodi tico, olinination of roptrictivo
trade practicco and quastions concerning tho code of oconducsd
on tramofer of technology to tho poor couutrics, eode ¢f conduct
on maltinational corporations. Those probloms are rogpomiiblo
for the social unrest in ingterpational poecioty. The traditional
foroula is unrealiostic not only becsuoo tho standards it lays

doun e&re incapable of eshievoernt in o groot npany oltuationo
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but also because it does not corrcopond to the paedo of nouly
independent doveloping otatos whiqh roprooont rorce tham two
thirds of the world‘®s populations. It in obviova that tho
clapgsic forrala feils to protect tho occonomic intorssto cf
thepo countries ard doeo not kolp then achioveo ccoronic indo-

pardoneco.

It is againot thic sociowcconomic gotting that tho
ques ti on of compensati on for cxpropriatod proporty moedo to

be exanindd.

The word “compancation® io dorivod from the Latin 1D
verb “compensore® and according to lMurray®s Now English Dictio-
nary it is defin3d as “gountor-balanco, rendoring of an
equivalent roquital, rcaczompcmr:se."3 It io widoly recoznizod
that 2 otato can oxpropriate alion propcrty ao & cattor of
govoreign right. Howover, thic right gonorally can ho oxzorci-
oed only subject to paymant of companootion., Thoro is contro-
voroy on the quentum of componcation peyeble., Under interrate
ional lav there is no gonorally occcoptod fornula for the
payrant or non-payr3nt of componsation. In tho aboendo of cuch
ecceptable fornule, the conceptos of expropriation, natiomnlisg-
tion, or depreviation oto. continus to aglitoto international

lavyors. In foct tho New Intornationnl Economic Order, Choxtor

3 C.C.Hydo, "Compencation for Expropristion} Ararican
Journal of Intermational Lew, vol.33 (19397, p.i10,
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of Econonic Righta and Dutico of States, Diploratic protoe—
tion of Aliens, Ohe lccal recacdies rule, the Celvo claugo,
denial of justico and ceny other fornulac hove rordored the
question of payrant of componsation extronoly complexn. Payrang
of compensation to alicny for expropriation of their proporty
ic supportcd on the basis of the theory of “vootod righto"¥
"unjust enrichrant®, "abusc of right®, "good fLaith® and
"internationel minimup ptandard of treatrant of alieno®,

Judge Levi Carneiro in hic diosenting opinion in the Anglo-

Iranian 0il Co. cago gave the follewing interesting reason

for payrent of compensation vhon any proporty io oxpropriated:

Uhere damage hao been guffored by o cooboy
of the concunity in th> intorcot of lattor
i¢ would be unjust thet, that porior clono a4
gshould bear the full burden of tko sacrifico.

However, one noed not sharc the viow of Judgo Corneiro bocausc
the expropriating government acts in ito capacity of o guerdien
of tha stato to protect the rights end ocononmic well-being of

its citizeng.

On2 of the doctrinzpc eadvancad to dofond peyront of cor~
pensation is the doctrino of asquirod rightsc. According to
this doctrim, a ctate must respect tho rights of aliens vhich

4 ICJ Reporto 1982, p.162,
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vere Rlawfully® ecquired by thea under the cunicipal law.
This doctrine as the basis of compansation has ocors to bo
serioucly chal lenged in recent yeers. Arochego, o c3nber
of the pub-conmittes on o tate regponaibility set up by tho
International Lav Conrission, is of the opinion that ths

principle of acquired rights did not enjoy tho dogree of

gensrality required to comxtitute a rulo of intornational

1&‘705

Under thioc doctrine foreign inveotors clain that:

(1) cortain rightc have bhoen oreated in favour of a foreignsr
under gome agroeement or treaty thereforoe their investront
gshould be protoeted. (i) Gortain righto aveiloblo to &
foreigner under the cunicipal lav of the concernad otate at

a tirs ho entors into that otate noed not bo universal.

(111) Rights acquired urdor predocosgsor otate cannot be changod
by the succossor ctato. An important oleront of thig doctrino
io normlly pisunderstoed or forgoticn by the cheapions of
this dectrina. Catogories (11) and (411) are governod by
ounicipal lev; and tho state vhich provideo rosidencc pornmits
or busindgs pormito in 1i¢o territory io in the position to

enforce its povereignty by lew. A Loroignor vho ic subject ¢o

such lavu is avaroc of all theso festors and chen parnission $o

8 Yoarbook of Interrational Law Cornisgion, (Nou York,
E§33), voi.I, p.241,
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enter or to rosido in the territory ic granted to hin, ho
knovs the limitations or rostrictions oxicting or that can
arise reutriéting hic buoinaso or recidonco. Lore presenco
of treaties of enity or exiotempe o0f cortain clauses in tho
law protecting foreigncr's invesinment cannot chango such
avaren?ss. Thus vhen & foreignor payo social gocurity tax
or inmsures his invesotnont againet gocial or political risk

he 1o avare of hio action and comequorcos of hio businesg,
It 1o this avereness of the political, cocial and oconomic
conditions in the heat country that impol moot busineos fiprrs
to ivure their invegtrant by insuronce oompanies. Under
such insurance egrecrsnts there arc ocertain claugoes in vhich
nationalisation or coto of host govornient in tho exoreiso
of itg sovercign authority ic octipulatod. Thuo Foigol
agoorts that the maxin of vested rightc hac no binding forec
on ths leglalator.6 Professor B.P.Anand? has digewsgod in
dotail the practicos uwied by the colonial poworsc in obtaining
privileges for therzelves by quostionedle rarangs. Ue shall
otudy di fferent modo of such questionable means, by vhich

the role of municipal lav has not beon troatod properly.

6 Isi. Foighel, Nationalization (Copenhagon, 1957), P.154.

7 g;;;?nand, New States and Intornational Lau (New Dolhi,
°
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Amongz thoso is the theory of adequato, prompt and
effective compensat fon., Thic theory was ovolvod during
ninsteenth century arnd vas acceptgd in tho inter-var poriod.
Barly reforence to the forpula io containod in Secrotary of
State Hull's note of 22 August 1938 to the liexican Govorn-
ment.8 Uhile recognizing the right 0f a sovoercipgn octate to
oxpropriate propdrty for public purpogos, the note onphéeiiged
that the right to oxpropriate propsrty io coupled with and
conditioned on the obligation to nako adoquato, offoctive
ard prompt compensation. The adequete prompt and offeetivo
compensation formula which apporently eppears to be oinple,
has given risgy to endlesg controvorsy. This fornoula continues
to be relied upon largely by the dovelopcd countries of tho
Vosts Tho three ele-2nts of thips forcula ooy be considorod

individually in gomo dotail,

The tern "adoquato” has been vocod in prectico interche
angeably with ®full®, “"jJuct?, “fairv, “appropriato® ang
“roasonablo® compencation. Accordimy to interpational
Juridical practice “full" compansation igs the rarkot valumo

"0f the expropri &cd prOportyog According to & drafé convontion

8 M. Vhiteman, Digest of Intermationcl Lau, vol.8
(Vachington, ¥.C., 1067), P.Xi00,

9 G.Schvarzonborger, Foreign Investnent an@ International
Lauv (London, 19693, P-10,
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prepared at its thirty seventh session of the International
Law Association, expropriation was admissible only if comp-
ensation was paid "before™ the time of dispossession and

10 ,rticle III of the Abe Shawcross

was full and complete.
Draft Convention calls tox payment of Just and effective
compensation. To be just, compensation must be determined
at or prior to the time of deprivation of the property

and represent its genuine value.ll Article 25, of the
Economic Agreement of Bogata, signed at the Ninth Internat-

fonal Conference of American States (1948) provides:

Any expropriation shall be accompanied
by payment of fair compensation in a 12
prompt, adequate and effective manner.

Article 10(2a) of the Harvard Draft Convention on the Inter-
national Responsibility of States for Injuries to Aliens
(1961) envisages just compensation in terms of the fair
market value of the property, if no fair market exists.
Section 187 of the Restatement of the Law by Ameriocan Law
Institute defines just compensation as (a) adequate in

amount (b) paid with reasonable promptness and (¢) paid in

10  G.Schwarzenberger, n.9, p.ll,

11 Internmational American Conference, Second Supplement
1945-1954, p.170,

i2 Ibid., p.55.
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 a forn that ig offeotivoly realisable by the alion, to tho

fullest extent that tho circurstaencos pornit.ia

The dobato on the draft resolution of the Connicsion
on Perrmanent Sovorecignty over Natural Uoalth and Regourcos
throwve intoresting light on the quostion of conpensation.
Paragraph 4 of Repolution 1803 (XVII) adoptod by the Gemroral
Avsenbly on 14 December 1962 provides that in cacos of
na tionaliscation, expropriation or raquinitioning the coner
ohall be paid appropriatc compensation, in eccordanse with
the rales in force in the otate taking ouch agures in tho
exerciso of its oovereignty and in accordenco with intornat-
ional lav. 1In any coge, vhero the quastion of compenzation
gives rise to the controversy, tho national juricdiction of

the State taeking such moasures ghall bo oxhonotoed.®

It is intoresting to note that during tho dobate tho
torn "appropriato compensation® ceme to bo intorpreted

dif ferently by difforent groups of statos. Afghanistan and

the United Arab Ropublic favoured anothor expression “adequato

compensation vhen and vhere appropriat.e“.16 The reprosentative

0f the Unitod States of America stated that in the context

13 American Lav Insti tutolestaterant of the Lav,
Second, Foreign Relation Lav of the United States
(st.Paul, 1965), p.563.

14 UN Doc.A/AC.97/L.7(1962),
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of paragraph 4 of the draft, “opproprioto compensation

could only mean prompt, adequatc and offectivo compensation"%s

The General Agsembly resolution reforrod to abovo

attracted corments from several publiciscts., For instanco

Metzger expresgod the follouing view:le

After the otruggle the underdovoloped
countries guccoeded in watering down

the traditional forrmlation of “juotf

or “full® conmpensation in roopsct of
taking to Yappropriate compemsation®.
Vhile the United Statos mado piatenanto
for the rcecord that Yappropriate” compon-
gsation roant the same thingo oo “prompt,
adoquate and effective comporoation®,
thic could hardly bo convincinn in vicw
of the negotiating apd voffng ﬁfoto;x

of the resolution,

It becar2 quito apparont in ths above debate that
the doveloping countries vanted modification of the traditional
international law in the light of thkoir financial gituation
and difficulties whioh they congidored wore not of their
ovn making, The doveloping countrios heve constantly onmphe-
sizod that inosiotonce on gstrict conmpliance with the ortho-
dox gtarndards of conpencation would thuert their offortc to

carry out badly nzeded cocial and ccononic roforra. & largo

15 UN Doc. A/C.2/ SR.889, p.11,

16 S.D.Metzgor, “Private Forcign Invegtment and Inter—
national Organization” (Boo ton, 1968) vol.22,
PpP.296-297, '
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number of lumpoum &zroeercants arrivod ot on tho basic of
partial compemation indicatec the emorgonce of roaligtie
toonfc consioctont with changinz conditiono., A nunbar of
lawyors have cxpresced cupport for tho view that the
ability of an oxpropriating statc to pay chould bs taken
into consideration. Davson and Veston observo as £ollecus:

To agpert ao do gsoms that ptatos lacking

suf ficiont gold rcoources, Loroign oxchange,

or othor financial rosourcos ohould not

nndertake social end ccononic reforms io
both unreali stic and potronizing. (17)

In cortain judicial and arbitral casoop such terrs
ag "in duo tinoe", "ac quickly as peooiblo” apd "a roecomn-
ablc period? have heen usod to indicatc the doferred tiro
of payrent of compengation. These torrd do not necessarily
mean ir—adiate peyrant of conpinsation nor that it ig
neceooary Yin equity¥. According to Schuersonborgoer pronopt
conpensation means compencation aftor reasoncblo intorval
of discussions on all relevant ocopocto of tho oxpropriation

inclufiing the rarket valuo of the proporty consornod.

Rosalyn Higgins observes that tho requirecent of
promptneos 1o ioprecise and has to be interpreted- in tho

light of the fecto. Sho points out that internationel

v Vegton and Dawson, Fordran Law Rovieu, vol.30,
(1961-1962), p.738.
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tribunalg have declined to interprot 1t tq w3en prior to

or before the actual act of explz‘opx':l.t:d;i.ono3‘3

Ueston asoerts that customary international lau has
never required anything like “prompt® compensation. Practico
of states is also not uniform or consipo tont on thio question,
Solutions have congiderably veried doponding upon the coircu-
mo tances of each caoe.19 Thus the Special Rapportcour of
the International Lav Cormficpion on Stato Rocoponoibility
observes:

It is clear that the tine limit for tho

payrcent of thoe zzreed componsation

nscessarily depends on tho ol rours tansos

in oach case and in particular on tho

expropriating state’s regourcos and

actuel capacity to pay. LEvon in tho

case of "partial® compencation, vory

fou states havo in practico been in &

sufficiontly s trong economic and financial

poes ition to be ablo to pey the agrced

compensation imr2dietely in full,

France and Great Britain paid compensation in the
form of bondp, rodecerable over & nurdor of years when thogo
countries nationalized banko, eirlines, ingsurance companicg,

transpor tation and gteel industrios, This forrula ves

18 Quoted in F.A.Manm, “Outlicos of & History of
Expropriation”, Lavu Quartorly Review, vol.75(1959),
p0195o

19 B.H.Veston, "Prompt, Adequatc and Effective : A

Universal Standard of Compensation®, Fardhan Lau
Revievw, v0l.30, (1961-1962).
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accepted by tho affected otates, such as Suitzorland, tho

United States of Ararica and Belgiunozo

Articlo 3 of tho Treaty botweon tho Svuios Confedor-
ation and the Tunisiea Republic consornipy tho protcotion
and encou.régemnt of capital invostoont concludod ip 1961
specifi cally provides for tho paycent of an e¢ffcotive and
adequate indomnity, which must bo fizmod ot tho tine of ex-
propriation, nat ionalisation or dippesocesscion, and will be
paid over without unjustified delay ¢o the ontitled party.
The amrount of such indennity will be trancforred in a reason-

able tine.m

Duriny the lagt tventy years difforent w2theds of
compensation were adopted by & nuchor of countrics, illugt-

rations of whioch wore:

Under Ugandan Decreo No.27 tho compordation payablo
was spread ovor puch period & the Miniotor shall dotoroming,
having regard to the period within vhich the seid agsoto may
goenmorate sufficient incomo to offoot tho arount of companpe-

tion payable. In this case until tho Minioter had notificd

20 Yearbook of Intorpational Lavw Commicgion, veol.2,
1983, p.238,

21 Intermational Lepal lMaterials, vol.3, p.B24.
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his decigion, lappeal to the High Court could not be rade.
At least thoeoretically it vwas quito peosible .that ths
Minister might take very long to give hio docision or might
not give any decision at all in vhich casc conponsation

would becorz illugory.

In an agreersnt signsd om 11 lMay 1979 botwoon tho
People 's Republic of China and the United Statoo, 1%t wao
agrecd that the enount of {$ 80.5 million chell be poid ao
full and final cettlomsnt of the clairs of tho United Stateo
~and its nationals which includod cleinp aricing fron nation-
aligation, oxzpropriation and othor takingo. Tho agrecnont
ouvisazed {3 30 pillion to bo pald in October 1979 and tho

balance in five annual instelr3nts,

Articlo 7 of tho Libyon Lav nationalioing the intere
opts of Briticsh Potroloun Co. (Libya) in tho oil concagsgion,
envisaged a Conmittee to determins compencation but did mot

lay down any ¢ims 1lipnit fcr eotablichirz such & conoittoeo .

A Burrasc Notification No.377 rogarding tho payrHnt
of compensation for national aond foreign owncd entoerprices
nationalized undor the Businogs Nationalization Lavu of 1963,
and the Secialigt .Economic Syscten Eotablischrant Lau of 1965
vap issuwed on 7 December 1973, aftor ten yoears of tho
nationalization. The Notigfication provides for the folleouving
necde of conmpersation:

(1) Compensation not oxcoceding kyats 10,000 will Bo

paid in o lumpsun,
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(2) A sun of K, 10,000 will be paid ao tho first
instalment in respect of componsation ozeeeding

K. 10,000,

(3) The balence will be givon in the forn of
Governca2nt Security Bonds, of whiéh f£ive porcont
of the balance of K. 10,000 vhichovor id nore,
vill be encashable overy yoear ofter payrcsnt oL
the first instalmont.

(4) These Governrsnt Security Bords will be iosued
on the day the first ipstalmant ig pald.

(5) Such Governmant Security Bonds will uot bear

any interestoaz

A quastion is often reised vhother titlo to tho
property passos imediately upon expropriation. Fuarthor,
if compens at_;lou on an instalcent basic io oconsidered
peruissible, at vhat point dess titlo pesc to the oxpropr-
iating state? According to the Sohn-Boxter Draft Convention
title passed at the tine o & rcasonable portion of compen~
pation vas paid and bonds vere tondored for the rorsinder

bearing & reasonable rato of interogt.

But ths above vievw is not ascoopteblo any roro.

Typical of the reasons glven for rofusing to interfero in

22 The Vorkina Pcople ‘o Daily, Rarzoon, 7 Decerbor
1973,
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such cases was given by the Breman Court of Appeals:

In showing proper respect for foreign
Acts of state, new tensions between
nations will be avoided and the
economic adjustment will be better
achieved from state to state and
through mutual assis tance between the
states than through intensive inter-
ference of national courts on a large
scale. (23)

Yet another question relating to non-payment of
compens ation within a reasonable time is whether any
1n§erest is payable till compensation has been paid, and if
so, the point of t;ae when such interest starts accruing to
the affected party, that is the date on which property was
expropriated or the date when compensa tion was assessed.,
On this issue there is no consis tent practice nor an esta-

blished principle of international law,

The Sohn-Baxter Dratt Convention under Article
10(4e) provides that honds equal in fair market value to
tbe remainder of the compensation and bearing a reasonable
rate of interest are to be given to the alien, The practice
of the Foreign Claims Settlement Commission of the United
States is to compensate the claimant in terms of interest"

for the loss of the use of the compensation he was entitled

i Amsrican Journal of International Law (New York),
vol.54, 60, p.314.
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to receivo on thas date the proparty wao teton Lrom the dato
of taking to the date of paycant”, by the nationalizing

goverm::ant.aG

%he Mexican-United States Settlorsnt on expropriation
of oil by Mexico providod 3 porcent intorest on tho conmpange~
tion.zg Compsns ation agreonento botween Sri Lenka and
Caltoex, ESSO and Sholl signed in 1965, providod thot:

As from the date of the signature of

this Agreor2nt gimplo interost on the

unpaid balanco of the instalmonts shall

accrue &t the rate of throee poroentun

per annun and shall becors duc and

payable on the dates the im talrant

paycents are dud.(26)

However, in the recent past in & nunmber of casesc no
interest vas paid. Thus the United Areb Reopublic did not
pay any interost on the comporoation 1t gave to Shell Co.

of UK. nationalised by the former onm 25 Merch 1964037

Tho Burrase exarple has alrcady boen givom uwhore
the governes nt security bonds did not bear any interoest.
Article & of the Suprens Decroe sotting torrs for indernidy

24 R.B.Lillich, The Valuation of Nationalized Propsrty

in International Law, vol.i, p.100,

25 Gillian Vhile, Nationalication of Foreinn Proporty,
19619 po 120

26 Interm tional Lonal lateriol, vol.4, 1985, p.1076.
27 Africa Regoarch Bullotin, 15 Junc 1986, p.543.
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for nationalisation of the Dolvien Gulf 011 Conpany by
Bolivia opecifically states thet tho doforrod paycant
shall not earn any interest. A pregabular parsgraph of
this Decree algo mantions that the peyrsnt of intorost on
the amount of the indornification ip dotrirental Lor tho

economy of the otateozo

Article 4 of ths recent egreccant on the settle-
3nt of clairs. botvoen tho United States and Hungary
contemplates lumpsun payment in instalcants but there is

® Stimilerly Articlo

no mantion of any interest to he paiﬂ.z
8 of Venszusla's Natural Gas Nationalization Act of 1971

rakop provision fLor compensation, peyment of vhich cannot
be deferred_beyond ten years, but i¢ io ollont on paynont

of 1ntere9t.3°

The abovo exarples indicatos that thoro is no
general role on pqynent’of intorest in cagoeo of doforred

paynent of componsation.

By effective compensation ip msant compoensation
vhich could be roadily used by the alicn to his benofit,

Thus, paynent of compensation in the ocurrency of tho

28 Suprers Decrec No.0938% of 10 Sopt. 1970, Intoerne~
tioral Legal Material, vol,10, 1971, p.183.
29 Intornational Logal Materialg, vol.l12, 1973, p.407,

30 International Logal Materialg, vol.1l, 1972, p.1831,
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expropriating state is not considered effective if the
claimant has no possibility of investing it there. According
to Schwarzenberger, what is effective compensation depends

on the uses the claimant desires to make ot.the compensation
grant&ad.a1 This definition is not correct where the claimant
can make use of it even if 1t is not necessarily according

to his choice. According to Kronfol “effectiveness" usually.
refers to the precise form of incdemnity and especially to

the possibility of its immediate utilization by the recipient.

Thus, it would be seen that the question of “effective”
compens ation is largely related to the currency in which such
compens ation is paid. Compensation may be paid in (a) natio-
nalising state's currency (b) currency of the state of
claimant; and (c) convertible currency of a third state,
According to Foigel since compensation is aimed at ensuring
that claimant's financial position remains unaffected by the
nationalisation, the payment ought to be made in the currenoy
of the state in which the natlpnalised property was situated .

32

at the time of nationalisation. Another opinion is that

31 Schwarzenberger, n.9,p.11,
32 Fﬂigel, n.6, p.122,
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where investment is possible in the nationalizing state
in conditions comparable to ifonvestment elsewhere, it 1is
suggested by Amerasighe that payment may be made in the
currency of the nationalising or expropriating state or

in securities.33

The objecting opinion in this regard is that just
as an alien cannot remove his investment whenever he
pleases, he can not repatriate compensation received by hinm,
He can only remit the interest on his compensation on the

analogy of profits on iuvestnent.s4

In order to sum up this
discussion one may point out the opinion of Rosalyn Higgins
which is that "effectiveness" means that the payment must

not be illusory; the alien must be able to withdraw it from

the country concerned and use it to his benefit,

Many expropriating states have problems of foreign
exchange particularly during political and social upheavals
when foreign currency is needed to establish basic industries
or effect agriculture reforms, etc. In order vo save the
exproﬁriating state from payment difficulties, particularly

relating to foreign exchange, it is not uncommon to link

Amerasinghe, State Responsibility for Injuries to Aliens,
Oxtm‘ [} ) [} p. [ ]

34. Ibid., p.162.
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conpansation agreerants with trede oagreecsnts. Thus, by
an sgreement of 1948 Pranco eozreed to escopt opocified

quan ti tieo of quish coal ovor a nurher of ycars in lion

36

of compensation. An ggrecoent of 25 November 1977 botwoen

Trunco/Calasiatic and Libya providod for payrent of conmpone

sation for nationalization of oi; concepcions im the forn

30

of crude oil vorth {§ 182 million. Cormeating on agresronio

providing for compansation in Ikind Gillian Vhite gtateo:

These szreer2nts are exceptional and axrc
undoubtedly the result of particuler
cirecucs tances and cong iderations of
erpodiency rather thon considerations of
intornational law., Hovovor, thore io
nothing in international law %o provont
otatos Lfron entoring into oush egroononts.
It does not ctipul eto that conponsation
ochould alvays bo in the form of ronoy.(37)

Baving discusscd the dif forent copaots of the
Vestern fornula of_adeqnate, pronpt ard offoctive it 1o to
be noted hore that, thic traditionel formula is unrealigtioc
not only becaupgec the stendards it leys down aro imazapoblo
of achievorent in & groat meny ocituations but aloo boeemno

it do3so not corrogpond to tho ndeds of nouly indepandent

36 Dawgon and Veston, Internationnl Lav: National
Tribunalo and the Riphto of Allono (New York,
T1), pPpP.205-206,
36 Ararican Journal of Intorpationcl hLavw, vol.75,

(188Y), p.540.,

37 Uhite, Nationaligation of Foreiszn Propar
(London, 1961), p,2006.
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developing states whioh represent more than two-thirds

of world populati on.88

It is obvious that the classical
formula fails to protect the economic interests of these
countries and does not help thenm échievo economioc inde~
pendence., The main targets of the expropriation measures
are usually concessions and investments which were
obtained by offering certain undue considerations or
privileges or those obtained under duress, coercion or
ignorance of governments. Such contraots, agrecments,
treatiesg and conegssions donot degerve protection under
international law, However, the cases of expropriation
of post-independence invesiments may be expected to
receive better treatment by the host states bocause invest-

ments are made with the free will of the newly independent
states,

38 American Journal of International Law, vol,59
11565,' pbsiQ
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RECENT DEVELOPMENTS

S.C.Jain in his bool':1 has elabarately discussed
the developments in regard to oxwopriation/oonpemation
within the framework of "North-South Dialogue®". According
to Jain Resolution 1803 (XVII) which was adapted by the
United Natlons General Assembly in 1962 and whioch provoked
considerable discussion, the problem of compensation for
nationalization has again figured in a big way in the
United Nations Conference on Trade and Development (UNCTAD)
and the General Assembly in the context of permanent sovere~
ignty of s tates over their nmatwal resources, as well as in

the context of the new international economic order.,

At the twelfth session of the UNCTAD Trade and
Development Board, held in 1972, Chile drew attention to
the fact that the Kennecot copper company, an American
Corporation na tionalized by it, had asked a French court in
Paris to block payment to a Chilean state organisation
called "Codelco" for copper shipped to French buyem.z The
repregsentative of Chile. pointed out that the Kennecot

i S.C.Jain, Natiénaluation of Foreign Property,
(New Delhi, 19683), pp.140~146,

2 UNCTAD Trade and Development Board Official
ﬁecord’ i;eitth Sess., p.35. TD;B;§R03iIo
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Copper Conpany had patitionod to a court in & country with
differont legal principles rcgarding prationalization and
conpengation and that court had grantod o provisional order,
He desoribod tixoe actions as flagraont violations of both
international lav and the prinoiplos of nop—intorvention

and gelf-deterrination of peoples ac potfLorth in tho

Chartor of United Nations. Chile weo oupportcd by oight
Latin Acarican countries which docclarcd that "oxpropriation®
and subsequent nationalization of vatural rogources arc '
acto pf undeniable goveroignty within ths exclusive conpo-
tence and subjeot to the sole deciscion of tho stato in vhich
the regources are sitwated, in confirnity vwith iﬁé national

3

Constitution, laws and rogulationo. Thoroafter, oloven

Latin Am3rican countries subnitted a dragt rosolution®
reaffirming in its preeambular paregraphs tho poveroignty
of every country to discposo of its rmatural rosourcos for tho

benafit of its doveloprant &n confircity with ¢ke prireiplos

of the Charter of tho United Natiomo, with the rocomcardations

5

of the General Agsombly.,” and UNCTAD in accordance with ¢bo

3 UNCTAD Doc. TD/h/Sﬁ.aao, P.108,
4 Ibid., T0/B/L.299,
5 Genoral Assorbly Resolution 823(VI), 636(VII),

1515 (Xv), 1803(XViI) ard 2158(XXI). Subsoquontly,
Tho Genoral Aspombly adoptcd unenirously Resolu-
tion 3016 (XXVII) of 18 Docorbhor 1972 on tho oard
ocubj ogte
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relevant provisions of the international development

strategy6 and the Covenants of Human Righta.1

The representative of Ghana, speaking on behalf of
the African countries membhers of the Board, referred to the
Organization of African Unity (OAU) resolution 245(XVII)
which had reaffirmed that the exploitation of natural reso-
urces in each country should always be conducted in accord-

ance with its national laws and regul ations,

The representative of the United States of America,
on the other hand, stated that the purpose of the draft
resolution appeared to be to eliminate all atanda:ﬂa of
compensation applicable in cases of oxpropriation.8 He
and a few others expressed the view that the draft resolution
departed from paragraph 4 of resolution 1803 (XVII). This
was disputed by the sponsors of the draft resolution, However,

to accomodate the view point of those who saw a conflict

between the proposed draft resolution and Resolution 1803,

6 UNCTAD Conf., lst Sess,, General Principle III
(E/CONF.46/141, vol.i1, annex A.1,1) and UNCTAD
Cont, 3rd Sess., Res.46, operative para {,
Principle 11 (TD/111/Misc.3).

7 Article 1 of International Covenant on Economic,
Social and Cultural Rights as well as International
Covenant on Civil and Political Rights. Both these
Covenants entered into force on 3 January 1976 and
23 March 1976 respectively,

8 Note 168 UNCTAD Doc. SD/B/SR. 335, p.243,
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tho oponpors agrecd to add at the ond of the oporotivo
paragraph 2 the words ®"vithout prejudice to vhat i ocote
forth in Goneral Assombly rocolution 1803 (XVII).® Castonoda
of Mexico oxplainzd the concopts containod in paregreph 2

of the draft rosolution, viz. (1) the covoreign power of
states to adapt mragurces of exproprietion or nationglipation,
(2) the right of cach ctatc to fix the amount of componoation
and the procedure for such magurecs of oxpropriction, avd

(3) where the question of compensation gavo riso to &
controversy. The national jurisdiction of the otato taking
the poagures had to b2 oxhausted. Rocourpe to foreign cowrfo
could be had only in oxceptional circunctences by agrecrant
between the parties ag laid down in Rosolution 1803 (XVII),
Ho claira2d thaet all the above consepic woro implicit in the
lattor resolution.” After vory long dicoussion acong tbo
oechar otates, paregreph 2 of the resolution cencorning tho
sovereign rightc of statos froely to diopeso of their

natural rogourcos wac £inally adeptod Dy tho Trade and Dove
lopeant.Board by thirty-nins votes to eightocn with oovon
abotentions, 1t statoeo that:

In the application of the principlc, such
2acurcec of nmationalisation og ctates nay
adopt in ordor to reccver their natural
rogources are the oxpresoion of a povereign
pover in virtue of which it io for oeoh

o UNCTAD Doc. TD/B/SR.334.
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state to fix the amount of compensation
and the procedure for these measures and
afy dispute which may arise in that conn-
eotion falls within the sole jurisdiction
of its Courts, without prejudice to what
is setforth in General Assenmbly resolut-
ion 1803 (XvII).(10)

One year later on 17 December 1973, the General
Assembly on the recommendation of the Second Committee,
adopted resolution 3171(XXVIII) on the same subject. By
operative paragraph 3 of the resolution, the General
Assembly affirmed that:

The application of the principle of natio-
nalisation carried out by States, as an
expression of their sovereignty in order to
safeguard their natural resources, implies
that each State is entitled to determine

the amount of pessible compensation and the
mode of payment, and that any disputes which
might arise should be settled in accordance
with the national legislation of each State
carrying out such meiasures,

The Charter of Economic Rights and Duties of State
adopted by the United Nation General Assembly on 12 December
1974 1s yet another development in the evolution of norms
concerning nationalisation or expropriation of alien
property. The idea of drawing up such a Charter originated
in gy address of the President of Mexico, at the ninety-
second plenary meting of the Third session of UNCTAD held

10 Res. 88 (XII) on Permanent Sovereignty over
Natural Resources, 19 October 1972, UNCTAD
Doc. TD/B/421.
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at Sontiago, Chile, suggosting that international oconooy
should be placed on & 2irn "logal footing® through o form-
lation of a Charter of Economic Rightc ond Dutieo of Stateo
which vould dofinc and protect tho occononmic rightc of all
countrico, The rersrqsentativec of tho dovolopipny countrieg,
supporting thic idea, alpo exprepsed the view that tho
principles had to be convertocd into intornationally bindipg
legal im truronts in ordor to make it pocooiblo for tho
States concornzd to iuvoko thoir rightc, Thoy cald that
the Charter should B2 a counterpecrt in tho oconoric £iold
of the Univoersal Doclaration of Hunaa Righto ard ths Intor-
rmational Covenants on Hunan Rights. A¢ the pano goosion
Resolution 45-~I1I wap edopted oconstituting a corkipg group
conposed of forty r3mb2rs, to drav up & toxt of drafd

Charter.

The workinz group on ths Chertexr of Econonic Righto
and Dutie of States held four sessiong. I¢ was at $ho
third gession held at Goernzva in 1974 that tho procoss of
negoti etions on confliciiny proposalo bogan. Tho nogotiati-
ons continuod at the fourth cosion hold at Mexico City in
the surmer of 1974 and in a comsultotivo group consioting
of the repregentativea of tho Unitod Stetoo and Canade on
the one hand, and th2 ropregsontativos of Irdia, Baypt, end

Janaica, on ths other.u Ono catogory of quoestioms berfore

11 UNCTAD Doc. TD/B(XIV), p.d.
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the working group related to the principle of pareans nt
govereignty over natural resources, the ¢uestion of foroign
investcant, nationalications or expropriation, and tho
question of limitation of activitics of tranonational corpor-
ations. On all theso questions ¢ix3 working group bhad four

alternatives before it.

Alternative one represontod tho basic pcaition
of the group of 77,

2. Alternative two vwas drawn up by Ambascador
Brillantes of Philippinzo in hic ocapecity ao
Chairran of one of the sube=groupo vhich eccording
t0 hin combinod conron cloments of pesitiono
held by various groups.

3. Al ternative threz wags propsscd by Australia
and Canada as & compronioo polution,

4. Alternative four reprosentod the vieus of group
cainly conpioting of devolopod conntgiou (Japon,

U.S.A. and Cancda ond EEC countrios).

Alternative 4 contained the traditional prompt
adequate, and offective compensation forrula which, ascor-
dinz to Group B representod an opplicable rule of intores-
tional lev gubject to vhich alons & otate could nationalico
or expropriate natural resourcoc on grounds of "publiec
utility®?, gsecurity or the national intorest. It furthor

recognized that all gtates hove the right, subject to tho
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relevant norrs of international lav, to repuloto foroinn

investnents vithin their jurisdiction. It roquirod

equitable and non-discriminatory treatcent of trancnational

corporations.

Alternative 3 rocognised the right of evory state
to perwansnt sovereignty over its natural veealth ard
resources a8nd jurisdiction oveor foreign porsons and proporty
within its territory., It also recognised the inalienablo
right of every gtate fully and freely to diopeso of thoso
resources "subject to fulfilment in good faith of ito
international obligation", It made provision for juot
compersation in cagse of nationalipation or oxpropriation
of foreign investrent and provided for reccirse to national
Jurisdiction in case of controversy over coopensation.
Alterna tive ¢ did not spaak of rocoursc to national juriscd-
iction. Alternative 3 rade no reference to applicable
rules of international law or the requirenent of publie
utility etc. but emphasized respect for “"intornational
obligatioms®, The difference in the tvo approaches wags
explained by the representative of Canada in the Second
Conmi ttee of the United Nations Genoral Asserdly. Ho said
that the words "international obligationo® were uced in
place of "intermtional lau® go as to porrit both groupc

of states to maintain their pooitionola No reference wao

12 Gendral Asserdhly Official Records Twenty-ninth
sess., A/C.2/SR.1649, p.446.
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made to "international law" since it was recognised by
him that there was disagreement regarding what principles
of cus tomary international law were relevant to the treat-

ment of foreign 1uvestnent.13

Alternative 1 provided for the right of full
permanent sovereignty of s tates over their weal th and
natural resources including the right to nationalisation.
In the event of nationalisation it provided for the payment

of compensation as appropriate in accordance with the

domes tic law of the nationalising state. Any question of
compensation was to be settled by tribunals of such a state,
It further provided that no state would demand privileged

treatment for its nationals investing abroad.

The category of principles referred to above were
finally incorporated in Article 2 of the Charter of Economic
dights and Duties of States which reads as follows:

i. Every state has and shall freely exercise full
permanent sovereignty including possession, use
and disposal over all its weal th, natural

resonrces and economic activities,

2. Each state has the right:

(a) To regulate and exercise authority over
forelgn inves tment within its national
Jurisdiction in accordance with its laws .

13 Ibid., para 48, p.446,
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and regulations and in conforoity vuith ite
national objective and prioritico.

(b) No ptate shall be compellod to grant opecial
troatment to foreign invootnont.

(c) To nationaliso, expropriate or tranofor
ovnarship of foreign proporty, in vhich case
appropriate compensation phould be paid by
the State adoptiny such masurces, taking into
account its relevant lavo and rogulationsc and
all circumptances that the State congidexg
pertinent. In any cese vhoro tho question of
compensation givos rige to a controversy it
ohall be gettled under tho donestic lew of
the nationalising State apd bp 1ts tribunalo,
unless it is frecly and rmutually sgrecd by all
states concerned that othor peacoful r2ans be
sought on the basic of tho sovoroign equality
of States and in accordanco with the prirciplo
of free choice of meano.

At the request of the Swedioh delogation goeperate
votes uwore taken in the Second Conrd ttee on cach of tho

14 Paragraph 2(c) of Article 2 pecured

above paragrapho.
less number of votes as compared to other parsgraphs. Tho
reasons are not difficult to understand. The followinz ero
the reasons which do not carry with then any legal objectiveo
but there are cortain considoretiono involved as for as the

strategic position and considerations of doveloping countrico

14 UN Doc. A/C. 2/SR 1648, p.439, parc 20, Ars.2,
Para 1.
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are concerned.

1. Developing countri ¢z were afraid that it oight
discourage f areign investoent to attroct which
soxra countrics had rado special provisions by
logislations,

2, Developing countries did not wish to givo eny
iopreosion that they woere unwilling to xogpect
the obligations which they night have undertakon
in connection with foreign investcant,

3. Som> of the oilerich countries are already maklng
investrants abroad and sorzz would be doirg oo in
near future.

4, These groups of developing countries night have
be2n anxious to safeguard thelr invostronts
al though they could not come out openly againct
certain provisions of Article 2 of tho Charter.
It vag in 11 Februery 1976 in Pario that nincteen
countries of the Third World ard industrializod
partners, oil producing countriesg, moot of which
have theﬁselves nationalisod western oil intoerestn,
sought guarantees from the Vogtern countrics for
their own invegtnents there against non-disorimi-
natory treatront, confiscation of 1uvéotconto ard
guarantee of appropriate compensation in caso of
nationaligation.18

5. According to cstimtos of the Unitod States troeasury
the oil-rich nations might invest { 44.87 billion

in the United States and other Vestorn countrieo.16

15 Economic Timeg (New Delhi) 29 Januory 1976, p.B8.

16 Ibid.
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While we know that the total investment of

United States up to 1976 was about $ 29

billion in all the developing countries. That

means even today investments of oil-rioch

countries are about thirty (304) more than

U.S. investments in all the developing countries.

It may, however, be noted that the dialogue or as
it may be called "confrontation®™ between North and South
on the above issues has not yet come to an end. There is
every possibility that these question will come up again
for a discussion and considerations in connection with an
item entitled "Progressive Development of the Prinoiples
and Norms of International Law Relating to the New Interna-
tional Economic Order”. A draft resolution was introduced

17 in the Second Committee of the General

by the Philippines
Assembly at its thirtieth session in connmection with agenda
item 12 (reports of the Economic and Social Council) which

was later approved by it.

At the thirty-first session of the General Assembly
a Philippines Working Paper was also circulated in the form
of a Dratt Convention on the Principles and Norms of Intern-

ational Economic Development Law. Article 7, paragraph 1(c)

17 UN Doc. A/C. 2/L. 1474/Rev. 1(1975) and UN Doc.
A/31/172(1976); UN Doo. A/10467 (1975), pp.33=34.
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of this convention provides that each state has the right:

to nationalize or expropriate or transfer owner-
ship of foreign owned property, in which case
appropriate compensation should be paid by the
State adopting such measures, taking into account
its relevant laws and regulations and all cirocum-
stances that the State considers fair, equitable,
and relevant under the circums tances. 1In any
case where the question of compensation gives
rise to a controversy, it shall be settled under
the domestic law of the nationalising State and
by it tribunals unless it is freely and mmtually
agreed by all States concerned that other peaceful
means be sought on the basis of the sovereign
equality of States and in accordance with the
principle of free choice of neans.ls

In the thirty third session the representative of

United States made the following interesting statement:

Our positioms with regard to a New International
Economic Order are well known and are unchanged.
The concept is a political and economic one in
& very early stage of evolution. It is thus
premature, in our view, to speak of "legal
aspects” in this context.}®

18

i8

UN Doc. A/C. 6/31/1. 7(1978).

UN Doc. A/33 PV.86(1979), p.46.
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Chapgtor = V

CONCLUS IONS

The traditional.pripclples of international 1ow
relating to tbe.protection of foreign proporiy havo legt
thelr legal validity in the contenmporery world. Thoeo
principles vere introduced by Vostern doveloped countriec
only for ths protection gf their own propertios in the hoot
countries, FurtherJmorc, those prinoiples wore baccd on
“gcapitulation treaties" vhich pado Buropsans and thelr
property inrmne from local juriscdiction. TFhey woro croatod
t0 ensure certain cconomic adventagos in fovour of tho rich

and pewerfull countries.

It vags also obsorved that nmoot of tho mawly indopondent
gstatos had denanded the nulification of this principlo at tho
United Nations through the officially organizocd group of 77,
The United Nations Genoral Agsembly under various rosolutiors
had recognizod the righ§ of states to0 nationaliso or expro-
priate forelgn proparty. Nationalization oxr oxpropriation
is recognized &s a "right", accruing to overy nation under
~ the gensral right of pelf doternination, and very recontly
under the right for "dovelopnent®, besideo the hallcvod
principle of pormanent govereignty of stetos ovor thoir

natural wveal th and rosources.
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The right of a ctate to oxpropristo foroign proporty
can be aduarqu based on the principlie of territorial
Jurisdiction, under vhich every ctats 1g ontitlod to
exercise its povar of nationalication or oxpropriation and
insis t upon th:a.exhaustion of}ocal renedios., Thio right
of the ptate is, additionally, oxorcisod in the interest

of its people or wvhat is knowm 2o the “publiec interest®,

The above principles and their bagogs arc gencrally
recognizod, but vhat is di sputed by tho doveloping and
developad count_ries ig the obligetion to psy compensation,
In this conmetion, it must b> noted that thore arc cortain
cases in vhich cven United States did not pay compensation
after its civil vwar for proviously oxioting proporty rightc
over slaves. FPrance also did not pay compencation to feudal
lords vhen French dooroes abolichod tko feudal oysten. In
both cases the oxpropriation was for th> benefit of tho
society, Debates on the issus of componsation ignoro

his tory.

The developed cougtries are of the opinion that coopon-
sation ghould bs prompt, adoquate ard offective. Devcloping
countries take the pesition that conmpencation chould be
Pappropriate®, Any division among thic group cen bo attrieo
buted to gsom2 pragmatic considerationo, Sors dovoloping
states have investcent in oil industries in foreighn countrieg.

The amount they bave invested ig about thirty parcent poro
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than the inveotoents of United Statoo in the developing
countries. This group of dovcloping otates do not gharc
the view with the rest of the devel oping countfies on the
question of compansation, Therc ig o gecond group emony
the developinz countries, which ic Imen to attiract foroign
investnents, for the developrznt of their gsocleties. Thio
group is unwillinz to croato uncortainty arcong iuvestors
or scere foreign capital away. Thuo oven gnong doveloping
countries omd cam note shados of enphesio, but nomo $oeo
the Vestorn line of prompt, offective and adoquate fornula
line,

Since all international l&v io not codified the
norrs enunciated by international courts acquire trersndous
importance.,. Thoase decisioms in the long run create norm
vhich becors gensrally aocepted'by stautes and scholars,
Since naticnalisation or expropriation is a new phenomz2na
of recent origin a gensrally accopted dostrine has not yot
energed that can saticfy the p2eds of oll concerned parties.
Thus the respongibility of international tribunalc to adopt
a pos ition vhich meets thz requirewments of developing
countries and also protect the intorests of imvestors io
accontrated, The Iran-U.S. Claims Tribunal gseors to have
nissed the oppartunity to contribute to tho developoent
of intsrnational law in this regard. I£ or3 wore to
re~cxamins its rulings ;n tho four casoo of expropristion

decided by the Tribunal, thic judgoront becoras imovitable,
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In the case of AIG v. BINEH1 the Tribunal in

evaluating the value of the share of the claimant held

that:

The eppropriate me thod was to value the
company as a going concern taking into
account not only the net book value of

its assets but also such elemnts as
goodwill and likely future profitability...

The Tribunal further ruled that:

naither the effect of the vory aet of
nationalisation should be taken into
account nor the effact of events that
occurred subsequent to the nationalisa-
tion, but rather the valuation sihould be
made on the basis of fair rarket value
of the shares -- ip Iran~America at the
date of natienalisation ...

In order to determine the value within these limits

to which value the compensation should be related it was

held:

The Tridunal will therefore have to

meke an approximation of that value, taking
into account all relevant circumstances

in the case s¢0e

In the DAMES and MOORE v. ATOMIC l’é!*lERGY2 Judgement

the Tribunal's holding could be underlined with the

American International Group, Inc. and American
Insurance Company v. BIMEH Markazi Iran, Case
NOoz. Award N0093“2“30

Dares & Moore v. The Atomic Energy Organization
or Iran, Case No,54, Award No.97-54-3. Emphasis
ours.
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£olloving excorpto:

As evidenco of the value of tho oxpropriatod
oquiprant clairant has pubnitted nctorial
indicatinz that the original purchasc prico
of all 1itoms stored in the warchougso inclu-
diez the one field laboratory was § 354,924,
Hovever, there is no evidence roegording tho
relationship batween the priec of ceoh iton
on the date of purchaso and the valuwo in the
£211 of 1980, Because of this gap ian tho
evidence and difficulticsgs in quantifying the
actual amonnt of damgges in this roopoot with
any precipion, the TribBunal is juotified im -
egtimatine such amount. Considering all
circuro tances, including the ezo of tho
equiprents the Tribunal decides thot approz=-
inate value of clairant's oxpropriated
proporty is US....

In SEA~LAND v. Psoa the Tribunal held that:

On this basis it 1o left to the Tribunal to
asseos a level of danmageo corrosponding in
equity with the oxtent to which PSO vwas
enriched. Ao appropriate level of compon-
sation for P30's actual ucs ard bonofit of
the facility during the relevant perfod will
of necegpolty, bo an approxication. In viow
of scanty evidence submitted in rospcouv of
such wse and bonsfit, & fJeir copooonont of
compensation for sva~land vould seest to be
Us.ooo

In TIPPETTS, ARBETT v. CA0C cege the Tribunal
beld that:

Clainant in the instant case seeks only the
dinsolut ion value of the intoroot in TAMS=AFFA...

3 Sea~Land Sorvice Inc. v. Portoc 2nd Shipping
Organization. Case No.33, Avard No.135-33~1.
Enphasis . Curs.

4 Tippetts, Abbett MeCarthy, Strotten, v. Civil
Aviation Organization. Casc No.7, Avard No.l4le7-2,
Emphasis ours,
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Thus tho task of the Tribunal i to ko
its bost ostirntc of the eossols ond
liabiiitiop 0f TANS-APFA ag of 1 Merch 3980...

The Tribunal can make only & very rough

ovalua tion of the asgets and 1iabilition

invol ved vhich evaluation ot . teke with

account the uncertainty of ths outcors of

any firal adjudication of tho digputes by

a comp2tent court ...

The rzthods of ovaluating pgynent of compengation
applied by the Tribunal vag thus one of "apprezinotion®,
There is no norm of approximation under intorrmational lau
for the paynment of compensation, Thereforo onc ghould b3

wary of this theory in the future.

Thore are cortain other rulings in thoso cwerdo
vhich are contradictory to each other. In tho AIG ceoo
the insurance company was consddered aoc o “goipng concorn®
and compensation awarded on thc booic of “fair rarkes
value® of an insuracce conpany for tho charos of which
thero wes no active rarhet. To conpound the orror, foctors
such as future profitgbility woro aloo takon into considor-

ation by the ‘i'x“:lbmnalo\

Hovever inp the SEA~LAND csase whon PSSO clairod for
the loss of revenues over unloading and ptorage chargeo
as 1t had contipued its opcration at Bandar-Abas, tho

Tribunal held:s

It 15 not possible for the Iribunal o
ascertain hov much of thig figwwo would
represeant net profit...
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Necdlensg to say that calculation of daily oporation of
unloaded cargos with tho help of stotistics avollablo at
any port including the port of Bandar-Abag oould have been

an casy tasl,

The approxiration r2thod of deternining corhetd
valus of expropriated proparty adopted by the Tribunel runs
counter to cortain rocognized and gemerally accoptod cethoedo
adopted by othor 1ntexnational tribunals. It is quito true
that in &1l valuation, judicial or other, thero nust be
room for individual interpretations and inclinations of
Judgoes, which being more or less cubjective are difficult to
reduce to reasoning or to oxplain to othors. Everyone who
has gone ﬁhrongh the process is oware of this lack of denon-
strative proof in his own mind and knoyo that every oxpert
witness calleé before him has had his oun set of conjectures,
of more or less weight according to his oxperience and
éersonal sagacity.s The valuation of property whether real
or personal involves a process of analysis and syntheocio

tenpered by the judgersnt vhich arises fron oxpsrience.

In order to arrive at am estiratc of rarket valus

th> appraiger rBy use one or more of threo appraisal

5 Lord Hobhouse in the Sccrotary of State of
Foreign Affairs v. Charles Vorth, Pilling and
Co. (1901),
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rathods, mamoly: (a) the comparative, or rarkot dato
approach, (b) the incoms invostment, or ocononic epproech,
and (¢) the coot, or contracter's approoch. Thogo throo
x:athods are pract;cal applications of three corrcsponiing

ccononic theorieso6

(a) In the comparative c3sthod, & Giresct comparigon io
nade be tveen the subject proporty and other ctatistical
infarzmation particulerly the sale pricoc of conparablo
propoerties. The opon carket deta approach rooultse in an
estirate of the oxchanzo valuz of the cubject property

and is based on ths oconomic theory that the valuc of
proparty is the price for wvhich it would gell in & theore-
tically. free ma;ket vherté tho prinociple of cupply and

demand oporatoes.

(b) In the incoms, investnocnt, or ocononic approach an
indirect comperison ig made botuoen the subject proporty
and qtber conparable propo;ties or investrant opportuni-
ties, The incors actually, or hypotnatically, derived
fron the subject proporty io compercd with the incors
derived from conparable proportics or other typeo of

investmeat. Then the incor otroan fLrom the subjeet

] The Law of Expropriation end Compensation
Eric C. Tood EToronto, 397§i, PpPo150=-151 ,
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proporty is capitalizod at & rate derived fron an analyoig
of the real cstate investment merhket. Tho recultant
capitalization is deerad to be the valus of tho subject.
The income approach is basod on the oconomic theory that
the value of proporty is determined_by the amount of the
future ecarnings which it will yield, |

(c) In the ceat approach, gsorstime knooun as ths
contractor's or quantity survoy mthed, en esticate 1o

nade of the current cost of roproduciny the oxigting inp-
rovements with thooo of equal functional utility., Fhe
reproduction or replacenent cost of the ipprovements 1o
addod to the estirated market valud of the property detere
mirad by one or both of the conmparotive or incor2 approaches,
The resultant product is the value of the subject proparty.
The cest approach is based on the cconomic thsory that

valuz equals the cost of produetion or proportiy.

The Tribunal ignored gllrtheso econonic theofics
of evalvating proporty taken. There are other errors which
compound the Tribunel's ovaluation of propsxiy takon, ouch
as interest, The maximun arount of interest paid by the
government of Mexico in its famous oxpropriation cases was
only 3 parcept. In othor cages intorsogt was not calculatod
in agreecents, or atleast the nationalizod state did not

consider to pgy any interest on tho nationalized proporty.
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However the Tribunal awarded 10_to 12 percent interest
in favour of American companies. These developments

in 1ntern§tiona1 arbitration, do not promote faith in
the future of international law, but only add to the
misconceptions about the legal character of international

arbitration for the peaceful settlemsnt of disputes,
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